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EXECUTIVE SUMMARY 
 
The United States House of Representatives passed the John Lewis Voting Rights 

Advancement Act, H.R. 4, 116th Cong. (as passed by House, Dec. 6, 2019) (“VRAA”). Fair 
Fight Action, Inc. (“Fair Fight Action” or “FFA”) addresses the House-passed legislation 
because, as of this writing, neither the House nor the Senate has introduced the bill in the 
117th Congress. Fair Fight Action presents this report because there is an urgent and 
overwhelming need for Congress to bring the preclearance formula found in the Voting 
Rights Act (“VRA”) of 1965, 52 U.S.C. §§ 10301–10314, 10501–10508, 10701–10702, into the 
modern era, to reinstate robust federal oversight over discriminatory voting practices, and 
to strengthen and protect voting rights—for all eligible voters in Georgia and nationwide. 

 
If there ever were a time for Congress to “draft another [preclearance] formula,” that 

time is now.1 Until his death, Congressman John Lewis continued his unwavering fight to 
empower voters of color by advocating for passage of the VRAA. Fair Fight Action lifts up 
Congressman Lewis’s memory and provides this report to support the record underlying 
renewed voting rights legislation. The report relies on recent events—from the last twenty-
five years—for evidence of Georgia’s continued efforts to suppress its own citizens’ right to 
vote.2  

 
This report is divided into five sections. Section I recounts the history of voter 

suppression in Georgia and begins with the State of Georgia’s (the “State”) earliest state 
constitution, ratified in 1777, with its specific exclusion of Black men from voting, and 
advances through Reconstruction, the Jim Crow era, and the adoption of the VRA in 1965. 
Then, the report describes the State’s conduct while subject to the VRA’s preclearance 
requirements, a phase that included DOJ’s objections to 170 discriminatory voting changes 
between 1968 and 1996 and also included important litigation. The report includes a 
discussion of the past twenty-five years, the “reach back” time under the VRAA, and 
describes Georgia’s recent history. That history includes repeated efforts to suppress the 
vote and intimidate voters of color throughout the State. Whether through the prosecution 
of the Quitman 10+2 in Brooks County on the Georgia/Florida border, or the challenges to 
Black voters in Hancock County between Atlanta and Augusta, or moving polling locations 
to police stations as done both in Macon-Bibb County in central Georgia and in Jonesboro in 

                                                       
1 Shelby County, Ala. v. Holder, 570 U.S. 529, 557 (2013). The Court’s decision in Shelby County is, at least in 
part, the impetus for the VRAA. 

2 Much of the data FFA provides has been collected in FFA’s pending federal lawsuit Fair Fight Action v. 
Raffensperger, No. 1:18-cv-05391-SCJ, pending in the United States District Court for the Northern District of 
Georgia. In its 2018 lawsuit, Fair Fight Action and its co-plaintiffs, members of the faith-based community and 
an organization dedicated to empowering domestic workers, demonstrate how Georgia has implemented 
policies and procedures that suppress the right of Georgia’s voters and have a disparate impact on voters of 
color in violation of the Fourteenth Amendment, Fifteenth Amendment, and the Voting Rights Act. Fair Fight 
Action presents this evidence to support its claims in large part through declarations of Georgia voters. The 
voters’ individual stories help paint a comprehensive picture of one state’s tireless efforts to suppress its 
citizens’ right to vote. 
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Clayton County in metropolitan Atlanta, state actors have been unabashed in their efforts to 
limit access to the polls and restrict the right to vote. 

 
The historical evidence continues in Section II, which outlines challenged voting 

rights violations that have occurred in the State since 1996 to demonstrate that Georgia 
more than meets the statewide coverage thresholds in the current version of the VRAA. Of 
course, Fair Fight Action recognizes these thresholds may change as the legislation moves 
through Congress. In this report, FFA tracks the current version for ease of demonstrating 
how that version could be applied. The violations discussed include DOJ’s preclearance 
objections and voting rights litigation outcomes. Among other areas, the DOJ objections 
barred moving election dates to depress turnout for voters of color; adopting an earlier 
version of the State’s notorious Exact Match policy; and implementing discriminatory 
redistricting plans. The report details recent litigation in which courts have determined that 
either the State of Georgia or its political subdivisions engaged in “voting rights violations” 
as that term is defined in the House version of the VRAA. While some violations involved 
challenges to local rules, such as moving to at-large elections that diminished the voting 
strength of people of color, others involved more systemic practices such as cancelling voter 
registrations when a would-be voter failed Exact Match. And the report highlights a pair of 
cases involving the rejection of absentee ballots for a voter’s failure to write in the correct 
date of birth on an envelope. Two courts—one addressing the issue in Gwinnett County and 
one addressing the issue statewide—held the rejection of absentee ballots for failing to write 
in a date of birth or writing an incorrect date of birth likely violated the Civil Rights Act, 52 
U.S.C. § 10101(a)(2)(B) and enjoined rejection of ballots solely based on a missing or 
erroneous date of birth. These cases are of particular interest given that the most recent 
voting legislation in Georgia, Senate Bill 202, 2021-2022 (“S.B. 202”), reimposes a date-of-
birth requirement. The report cements Georgia’s specific status as a jurisdiction meriting 
coverage as a jurisdiction with multiple violations over a specific period. 

 
The report next turns to what has happened during recent elections, incorporating 

numerous experiences that voters have shared with Fair Fight Action. In Section III, the 
report addresses the suppressive features of Georgia’s election system in areas where the 
VRAA promises increased federal oversight: Georgia’s Exact Match policy, polling place 
changes and closures, and voter purges. The report explains further the traps in Georgia’s 
Exact Match policy and how it impacts voters—and in particular voters of color—from 
registration to the polling place and focuses on polling place moves and closures, which have 
taken place in stunning numbers following Shelby County. These changes have 
disproportionately affected Black voters, who were twenty percent more likely to miss voting 
because of nothing other than increased distances to polling locations. The report examines 
Georgia’s “list maintenance” procedures, under which Georgia’s Secretary of State (“SOS”) 
has purged—and continues to purge—thousands of voters from the rolls on the 
demonstrably false assumption the voters have moved away. In the second part of Section 
III, the report addresses additional features of Georgia elections that demonstrate the need 
for Congressional intervention. Here, the report highlights the outrageously long lines that 
have plagued myriad voting locations across the State in recent years. During the 2018 
General Election, for example, the lines to vote in Fulton County (Atlanta) were among the 
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longest in the country, and the voters who suffered the longest wait times disproportionately 
were voters of color. In addition, we describe the problems with inadequate voting supplies, 
provisional ballots, and voter intimidation perpetrated by the State itself—by sending 
threatening letters to voters, in exercising the State Election Board’s (“SEB”) investigatory 
powers, and through advancing false claims of voter fraud. 

 
Section IV examines Georgia’s recent legislation, S.B. 202, passed by both legislative 

bodies and signed into law the same day, March 25, 2021. S.B. 202 ostensibly was adopted 
to “restore confidence,” but instead imposes further suppressive measures on Georgia’s 
electorate. Inspired by false claims premised on scant evidence of fraud, S.B. 202 
restructures the State’s election apparatus and eliminates or restricts popular voting 
options—convenient drop boxes for example—while imposing new and exacting standards 
for applying for and casting absentee ballots. And the legislation limits access to provisional 
ballots. S.B. 202 also concentrates power over election administration in the hands of the 
highly partisan Georgia General Assembly. Lastly, as is now notorious, the legislation 
criminalizes handing a bottle of water to a voter standing in a long line under the hot 
Georgia sun. 

 
S.B 202 continues Georgia’s tradition of enacting laws and adopting policies that may 

appear racially neutral but are discriminatory tools of voter suppression. This report 
demonstrates that S.B. 202 is a continuation of Georgia’s abhorrent tradition of election 
laws, policies, and practices that have a racially disparate impact. It does not matter whether 
racial discrimination is written into the letter of the law. What matters is that voters of color 
disproportionately bear the burdens of the law in real life.3 Section IV also addresses the 
pending lawsuits challenging S.B. 202, particularly, the Department of Justice’s lawsuit 
against the State of Georgia challenging provisions of S.B. 202 as violations of Section 2 of 
the VRA. And Section IV ends with a discussion of nationwide efforts at voter suppression in 
the aftermath of the record turnout of Black voters and other voters of color. 

 
The final section emphasizes that the report serves as yet another layer of what is 

already a robust Congressional record developed in response to the Supreme Court’s 
directive in Shelby County that Congress should “start[] from scratch” in updating Section 
4’s coverage formula.4 The final section also addresses the July 1, 2021 United States 

                                                       
3 See, e.g., Thornburg v. Gingles, 478 U.S. 30, 43–46 (1986) (recognizing Congress’s judgment that proof of 
discriminatory intent is not required to demonstrate discrimination in violation of the Voting Rights 
Act); Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977) (“Sometimes a clear 
pattern, unexplainable on grounds other than race, emerges from the effect of the state action even when the 
governing legislation appears neutral on its face.”); Lane v. Wilson, 307 U.S. 268, 275 (1939) (“[The 
Constitution] hits onerous procedural requirements which effectively handicap exercise of the franchise by the 
colored race although the abstract right to vote may remain unrestricted as to race.”); Davis v. Guam, 932 F.3d 
822, 833 (9th Cir. 2019) (“[I]n addition to facial racial distinctions, classifications that are race neutral on their 
face but racial by design or application violate the Fifteenth Amendment.”); Veasey v. Abbott, 830 F.3d 216, 
235–36 (5th Cir. 2016) (en banc) (“In this day and age we rarely have legislators announcing an intent to 
discriminate based upon race,” but in reality, “neutral reasons can and do mask racial intent”). 

4 Shelby County, Ala., 570 U.S. at 556. 
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Supreme Court decision in Brnovich v. Democratic Nat’l Comm., a case that should 
incentivize Congress to act to protect the right of all Americans—particularly Black voters 
and other voters of color—to participate fully in our democracy. 

 
Fair Fight Action offers this report to aid Congress as it continues to collect even 

more evidence—data, statistics, and reports from voters—to support a new coverage formula 
responsive to how voting rights have evolved, including how they have been suppressed, in 
recent history. Fair Fight Action appreciates the opportunity to submit this report and is 
grateful for your commitment to ensuring free and fair elections and protecting voting 
access for all eligible voters. 

 
INTRODUCTION 

 
It is an honor for Fair Fight Action to submit this Report and advocate for passage of 

the VRAA.5 FFA is a Section 501(c)(4) nonprofit entity with the core mission of securing 
Georgians’ voting rights. Fair Fight Action exists because the State of Georgia’s actions, in 
enforcing and adopting suppressive and discriminatory laws, policies, and practices demand 
that organizations like FFA are vigilant, proactive, and persistent in combatting the threat to 
the fundamental right of all Americans to cast their votes. The VRAA is vital to alleviating 
the burden on the right to vote that states, like Georgia, are imposing to disenfranchise their 
own citizens. 

 
Georgia Congressman John Lewis dedicated his life to uplifting and empowering 

marginalized groups with a particular emphasis on their right to vote. Congressman Lewis’s 
grit and determination to advance voting rights compelled him to lead what was to have 
been a non-violent march across the Edmund Pettus Bridge in Selma, Alabama on March 7, 
1965. On that bridge, John Lewis, then a twenty-five-year-old civil rights activist, was 
mercilessly beaten by Alabama state troopers and sheriff’s deputies. Congressman Lewis 
bore the scars of that day until his death last year. But those scars and the scars of countless 
other—often nameless—heroes led to the August 1965 passage of the Voting Rights Act. In 
honor and memory of Congressman Lewis, and the other brave and heroic fighters who 
walked with him, Fair Fight Action urges passage of the John Lewis Voting Rights 
Advancement Act. 

 
In the 116th Congress, the United States House of Representatives passed the VRAA. 

To date, neither the House nor the Senate has introduced the bill in the 117th Congress. 
There is an urgent and overwhelming need for Congress to modernize the VRA’s 
preclearance formula into the modern era, to reinstate strong federal oversight over 

                                                       
5 Fair Fight Action also supports passage of the For the People Act, H.R. 1, 117th Cong. (as passed by House, 
Mar. 3, 2021) (“FPA”). While the FPA does not solve all of the problems addressed in this report, the FPA 
coupled with the VRAA would override many of the voter suppression efforts that are underway across the 
country. 
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discriminatory voting practices, and to strengthen and protect voting rights—for all eligible 
voters in Georgia and nationwide. 
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Historical Background Is Important to  
Understanding the Need for Continued  
Protection of Access to the Right to Vote. 
 

Georgia’s record of voter suppression is as old as the State itself. The earliest version 
of the State’s constitution, adopted in 1777, enshrined the exclusion of Black Georgians from 
voting.6 Subsequent constitutions maintained Black disenfranchisement for over eighty 
years.7 It was only after Georgia had to accept the registration of Black voters following the 
Civil War that Black citizens were not expressly and universally excluded from voting under 
the State’s constitution.  
 

During the post-Civil War Reconstruction period, the federal government tried to 
rebuild the South and help ensure the rights of newly freed slaves.8 One of the main 
components of Reconstruction was the military occupation of the former Confederate States. 
With the protection of the United States military and passage of the Civil War Amendments 
(the Thirteenth Amendment (1865), Fourteenth Amendment (1868), and Fifteenth 
Amendment (1870)), Black men were finally able to—and immediately did—participate 
actively in the political process. Even in Southern states, Black men exercised their right to 
vote and hold political office in relatively high numbers.9 In Louisiana, Mississippi, and 
South Carolina, Black voter registration surpassed white voter registration.10 In Georgia and 
Alabama, Black men totaled almost forty percent of all registered voters and exercised their 
right to vote in extraordinarily high numbers, exceeding ninety percent in many elections.11  

 

                                                       

6 Expert Report of Dr. Adrienne Jones at 2, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-SCJ 
(N.D. Ga. Aug. 15, 2019), ECF No. 92 (“Jones Report”) (attached as Exhibit 1). Dr. Jones is an Assistant 
Professor of Political Science at Morehouse College. She holds a J.D. from the Univ. of Calif. Berkeley School of 
Law and a Ph.D. from City Univ. of New York. Fair Fight Action submitted all of the expert witness reports 
referenced herein in Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391, pending in the United States 
District Court for the Northern District of Georgia. All of the experts have survived Defendants’ Daubert 
challenges.  

7 Id. 

8 See Barbara Finlay, The Roots of Voter Fraud in America, HISTORYNET (Dec. 2016), 
https://www.historynet.com/the-roots-of-voter-fraud-in-america.htm, (attached as Exhibit S1). Fair Fight 
Action has attached as exhibits to this report publicly available documents, as well as documents that FFA has 
collected. For other documents, Fair Fight Action has provided a hyperlink. Documents added after the 
original April 2021 publication data are indicated with an “S.” 

9 An Assessment of Minority Voting Rights Access in the United States, U.S. COMM’N ON CIVIL RIGHTS 15-16 
(2018), https://www.usccr.gov/pubs/2018/Minority_Voting_Access_2018.pdf (specific pages referenced 
attached as Exhibit 2). 

10 Id. at 16. 

11 Id.  
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Yet, this period of freedom was short-lived as many white people, especially in 
Southern states, vehemently opposed equality. Following the election of a moderate number 
of Black candidates to the State legislature and ratification of the Fourteenth Amendment, 
Georgia was readmitted to the Union in 1868.12 State actors, however, took numerous, often 
brutal, steps to maintain a white electorate.13 Just two months after the State was 
readmitted, white people forcibly excluded Black officeholders from the State legislature.14 
The Ku Klux Klan organized in the State, and Georgia experienced extreme voting-related 
violence.15 Georgia was expelled temporarily from the Union and required to submit to 
military supervision.16  

 
The Hayes-Tilden Compromise, or the Compromise of 1877, ended Reconstruction 

and the political progress Black people had made. The Republican Party, the party of 
President Abraham Lincoln, agreed to remove federal troops from the South in exchange for 
solidifying support for Republican candidate Rutherford B. Hayes as president over 
Democratic candidate Samuel Tilden.17 Southern Democrats who, as part of the 
compromise, committed to protect the civil rights of Black Americans quickly reneged on 
that promise.  

 
The federal government’s abandonment of Black people in the South resulted in Jim 

Crow, a period of terror lasting nearly 100 years. So-called Jim Crow laws further 
subjugated and oppressed Black people, despite, and in the face of, post-Civil War 
constitutional protections.18 Besides acts of physical intimidation and violence, Jim Crow 
laws caused a dramatic decline in the political participation and enfranchisement that Black 
people experienced during Reconstruction.19 During Jim Crow, to be Black, especially in the 
South, meant living in daily fear, knowing that rights and life itself could be obliterated at 

                                                       

12 Ex. 1, Jones Report at 3. 

13 Id. at 3, 15–16. 

14 Id. at 3. 

15 Id. 

16 Id. Two years later, in 1870, the state was readmitted upon re-ratifying the Fourteenth Amendment and 
ratifying the Fifteenth Amendment. Id. 

17 Compromise of 1877, HISTORY.COM (Nov. 27, 2019), https://www.history.com/topics/us-
presidents/compromise-of-1877; United States Presidential Election of 1876, ENCYCLOPAEDIA BRITANNICA (Oct. 
31, 2020), https://www.britannica.com/event/United-States-presidential-election-of-1876 (attached as 
Exhibit S2). 

18 Ex. 2, An Assessment of Minority Voting Rights Access in the United States at 17.  

19 Id. at 17-20. 

https://www.history.com/topics/us-presidents/compromise-of-1877
https://www.history.com/topics/us-presidents/compromise-of-1877
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the whim of the white “upper caste,”20 and for an act as benign and innocent as an alleged 
whistle.21 

 
Throughout Jim Crow, Georgia was a leader in voter suppression. “[N]o state was 

more systematic and thorough in its efforts to deny or limit voting and office holding by 
African Americans after the Civil War.”22 The State adopted “virtually every one” of the 
traditional methods used to block Black voters from exercising the franchise, including 
“literacy and understanding tests, the poll tax, felony disenfranchisement laws, onerous 
residency requirements, cumbersome registration procedures, voter challenges and purges, 
the abolition of elective offices, the use of discriminatory redistricting and apportionment 
schemes, [and] the expulsion of elected Blacks from office.”23 Because election results in 
Georgia were essentially determined at the primaries, using a whites-only primary 
effectively excluded Black voters from participating.24 And Georgia’s county-unit voting 
system, which assigned different voting power to urban, town, and rural counties, further 
devalued the Black vote.25 Due to these tactics, while fifty-eight Black legislators were seated 
in the period from Reconstruction through 1907, no Black Georgian won another legislative 
seat for the next fifty-five years.26 

 
Georgia made pronounced efforts to restrict voter registration during the Jim Crow 

era. In 1908, Georgia enacted a statute that restricted voter registration to (1) people who 
served in a war on behalf of the United States or the Confederacy, or their descendants (the 
“grandfather clause”); (2) people of “good character” who understood the duties and 
obligations of citizenship; (3) people able to read and write a paragraph of the federal or 
state constitution; or (4) certain property owners.27 In 1949, after its whites-only primary 

                                                       

20 See generally Isabel Wilkerson, Caste: The Origins of Our Discontents, 37 (2020) (ebook). 

21 American Experience, The Murder of Emmett Till, PBS, 
https://www.pbs.org/wgbh/americanexperience/features/till-timeline/ (last visited July 21, 2021). 

22 Ex. 1, Jones Report at 4 (quoting Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in 
Georgia, 2 (2003)). 

23 Id. (quoting McDonald, A Voting Rights Odyssey at 3).  

24 Id. at 4, 21. Even after the Supreme Court struck down a Texas whites-only primary, Georgia persisted in its 
use of a whites-only primary system until it was specifically struck down by a federal court. Id. at 22-23. See 
also Smith v. Allwright, 321 U.S. 649 (1944); King v. Chapman, 62 F. Supp. 639 (M.D. Ga. 1945). 

25 Ex. 1, Jones Report at 4. The county unit voting system was in effect from 1917 until 1963, when the Supreme 
Court’s interpretation of the “one person, one vote” principle required Georgia to abolish the county unit 
system. Id. at 4-5.  

26 Robert A. Holmes, Georgia Legislative Black Caucus, NEW GEORGIA ENCYCLOPEDIA (Feb. 11, 2005), 
https://www.georgiaencyclopedia.org/articles/government-politics/georgia-legislative-black-caucus (attached 
as Exhibit S3). 

27 Expert Report of Dr. Peyton McCrary at 13, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-SCJ, 
(N.D. Ga. Aug. 15, 2019), ECF No. 339 (“McCrary Report”) (attached as Exhibit 3). Peyton McCrary is a 

https://www.pbs.org/wgbh/americanexperience/features/till-timeline/
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system was struck down, Georgia passed an even more restrictive re-registration law that 
required all voters to pass a literacy test.28 And in 1957, following several years of often 
violent resistance to the Supreme Court’s 1954 decision in Brown v. Board of Education, 
347 U.S. 483 (1954), Georgia made passing the literacy test even harder by increasing the 
number of correct answers required from ten to twenty.29 The tests included questions that 
were “difficult for even the best educated person to answer.”30 Because of the other racially 
discriminatory policies of the Jim Crow era—including the segregated schools that were the 
subject of Brown—Black voters were substantially disadvantaged. The tests were often 
unfairly administered by whites with little education themselves.31  

 
In 1965, John Lewis was twenty-five years old and had lived under the oppressive 

thumb of Jim Crow. Yet, he was not deterred from his mission of advancing the opportunity 
for Black people to exercise their constitutional right to vote. Despite threats from state 
troopers and sheriff’s deputies, John Lewis and 600 other people marched over the Edmund 
Pettus Bridge in Selma, Alabama.32 What culminated when Alabama’s police force brutally 
attacked the peaceful protesters is now known as “Bloody Sunday.” John Lewis suffered a 
skull fracture and at least fifty-eight people were hospitalized.33 

 
Yet the suffering that John Lewis and those he marched with underwent to demand 

equal access to the ballot was not in vain. The march on the Edmund Pettus Bridge was 
broadcast around the nation. White Americans in Northern and Western states, who were 
not familiar with—or were indifferent or even hostile to—the plight and oppression of Black 
people in the South, were confronted with live coverage exposing the deadly reality of Black 
people’s daily lives. Faced with the realities of the second-class citizenship Southern Black 
people were forced to endure, President Lyndon B. Johnson acted swiftly on the VRA. 

 

                                                       

historian in the Civil Rights Division of the United States Department of Justice and a Professorial Lecturer in 
Law at George Washington University Law School. He is a leading expert on the preclearance process. 

28 Id. at 14. 

29 Id. 

30 Id. at 15. 

31 Id. 

32 Eyewitness: American Originals from the National Archives, John Lewis – March from Selma to 
Montgomery, ‘Bloody Sunday’, 1965, THE NATIONAL ARCHIVES, 
https://www.archives.gov/exhibits/eyewitness/html.php?section=2 (last accessed Apr. 2, 2021) (attached as 
Exhibit 4). 

33 Id.  
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President Johnson signed the VRA into law on August 6, 1965, only five months after 
Bloody Sunday,34 stating “it is wrong—deadly wrong—to deny any of your fellow Americans 
the right to vote in this country.”35 Among the many key provisions of the VRA was Section 
5, which imposed a process known as “preclearance.” Under Section 5, “any change with 
respect to voting in a covered jurisdiction—or any political subunit within it—cannot legally 
be enforced unless and until the jurisdiction first obtains the requisite determination by the 
United States District Court for the District of Columbia or makes a submission to the 
Attorney General.”36 To obtain approval for any voting change required the covered 
jurisdiction to prove “the proposed voting change does not deny or abridge the right to vote 
on account of race, color, or membership in a language minority group.”37 “Covered 
jurisdictions” for Section 5 preclearance were determined by the preclearance formula. 
Georgia was subject to preclearance under the coverage formula for the entire time it was in 
effect, from 1965 until the Supreme Court’s 2013 decision in Shelby County, which gutted 
the preclearance process. 

 
Unsurprisingly, given Georgia’s long history of state-led voter suppression, Georgia 

Congressional representatives vehemently opposed the VRA.38 And, after the VRA was 
passed, Georgia initially refused to comply. Because the VRA prohibited literacy tests, 
Georgia state actors turned to at-large election schemes and other systemic changes to dilute 
Black voters’ power.39 In 1966, for example, the State legislature reduced the number of 
illiterate voters one person could assist from ten to one.40 Using the new VRA preclearance 
scheme, the United States Department of Justice (“DOJ”) objected, finding “no valid basis” 
for the restriction, “particularly in light of the fact that one of the effects of the Voting Rights 
Act [was] to increase the number of illiterate voters in” Georgia.41 That Georgia submitted 
the law for preclearance at all was an aberration: despite adopting hundreds of voting 

                                                       

34 Voting Rights Act (VRA) of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 52 U.S.C. §§ 
10301–10314, 10501–10508, 10701–10702.). 

35 President Johnson’s Special Message to Congress: The American Promise, LBJ PRESIDENTIAL LIBRARY (Mar. 
15, 1965), http://www.lbjlibrary.org/lyndon-baines-johnson/speeches-films/president-johnsons-special-
message-to-the-congress-the-american-promise (attached as Exhibit S4). 

36 About Section 5 of the Voting Rights Act, U.S. DEP’T JUST. (Sept. 11, 2020), 
https://www.justice.gov/crt/about-section-5-voting-rights-act (attached as Exhibit 5). 

37 Id.; see also 52 U.S.C. §§ 10301 et seq. 

38 Ex. 1, Jones Report at 5. 

39 Id. at 6. 

40 Ex. 3, McCrary Report at 17. 

41 Letter from Stephen J. Pollack, Assistant Att’y Gen., Civ. Rts. Div., to Arthur K. Bolton, Att’y Gen., State of 
Ga. (July 11, 1968), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-1010.pdf (attached 
as Exhibit 6). Georgia attempted to make a similar change again in 1981, and DOJ again objected. Ex. 3, 
McCrary Report at 17-18. 
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changes between 1965 and 1968—laws and local procedural changes subject to preclearance 
under Section 5 of the Act—the State of Georgia and its political subdivisions submitted only 
one to DOJ for review.42  

 
In the years following passage of the VRA, Georgia political leaders sanctioned 

numerous discriminatory practices that tested the law’s application. In the 1970s, courts 
struck down several at-large systems challenged for creating inequitable access to the 
franchise.43 Despite these rulings, Georgia continued to exclude voters of color. Following 
the 1980 census, Georgia attempted to institute a redistricting plan that would maintain 
white majority voting strength.44 DOJ objected, and Georgia sought to overturn that 
objection. The federal district court reviewing Georgia’s application sided with DOJ, finding 
the plan had a racially discriminatory purpose.45 The court explicitly found that one of the 
plan’s architects was “a racist.”46 Ultimately, DOJ interposed over 150 objections to 
discriminatory voting changes in Georgia from 1968 through 1996.47  

 
By the early 2000s, Georgia had undergone a substantial realignment of its party 

system.48 Georgia’s demographics were also changing; between 1990 and 2016, the State’s 
white population declined from seventy-one to sixty percent.49 Republicans had achieved 
control of state government through accelerated movement of whites into the party and—in 
light of routine support for Democratic candidates by voters of color—had strong incentives 
to limit voting power for people of color.50 It was in this context that Georgia state 
representatives led opposition to the 2006 reauthorization of the VRA.51 State legislators 
and other leaders also predictably instituted several new policies and practices that 
suppressed the vote of people of color.  

 

                                                       

42 Ex. 1, Jones Report at 6.  

43 Id. at 7. 

44 Id. at 8. 

45 Id. at 8-9. 

46 Id. (citing Busbee v. Smith, 549 F. Supp. 494, 500 (D.D.C. 1982), aff’d mem. 459 U.S. 1166 (1983)). 

47 Voting Determination Letters for Georgia, U.S. DEP’T JUST. (Aug. 7, 2015), 
https://www.justice.gov/crt/voting-determination-letters-georgia (attached as Exhibit 7). Ultimately, DOJ 
objected to more than 170 voting-related changes but withdrew about twenty. Objections lodged after 1996 are 
discussed further in Section II of this report. 

48 Ex. 3, McCrary Report at 28-30. 

49 Id. 

50 Id. at 8, 37-38. 

51 Ex. 1, Jones Report at 9-10. 
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As one example, DOJ historian Dr. Peyton McCrary found that Georgia’s current 
voter registration process bears a “striking resemblance” to Jim Crow policies.52 Georgia’s 
“methodologically obsolete” Exact Match program53 is part of the State’s flawed 
implementation of the Help America Vote Act of 2002, 52 U.S.C. §§ 20901-21145 (“HAVA”) 
requirement that states use electronic database matching to create a voter verification 
program.54 Even though HAVA does not require states to deny voter registration to people 
whose information does not exactly match the information already on file in the State’s 
databases, Georgia’s implementation of the HAVA requirement does just that.55 This regime 
creates a substantial obstacle to equal access to voting for people of color.56  
 

In 2009, when preclearance was still in effect, DOJ objected to the “Exact Match” 
voter verification program, finding that the “state’s process does not produce accurate and 
reliable information and that thousands of citizens who are in fact eligible to vote under 
Georgia law have been flagged” as ineligible.57 The impact of the program fell 
disproportionately on voters of color. Based on one metric cited by DOJ, voters of color had 
their registration applications rejected at rates that far exceeded the rejection rates for 
whites.58 

 
Despite the evidence of discrimination, Georgia made only modest reforms to the 

procedures for implementing the Exact Match policy and moved ahead with seeking 
preclearance from a federal court in the District of Columbia.59 Then-Georgia Attorney 
General Thurbert Baker, one of only four Black Georgians ever to hold a statewide elected 
office, declined to sue the United States to allow Georgia to implement its Exact Match 
policy. As a result, then-Governor Sonny Perdue appointed a private Attorney General to 

                                                       

52 Ex. 3, McCrary Report at 7. 

53 Because of the impact of Georgia’s Exact Match policy on Georgia’s voters, particularly Georgia’s voters of 
color, FFA discusses the policy in several sections throughout this report. 

54 Ex. 3, McCrary Report at 54. 

55 Id. at 56-57. 

56 Id. at 7, 54. 

57 Id. at 60 (quoting Letter from Loretta King, Acting Assistant Att’y Gen., Civ. Rts. Div., to Thurbert E. Baker, 
Att’y Gen., State of Ga. (May 29, 2009), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_090529.pdf (attached as Exhibit 8)). 

58 Id. at 61-62 (citing Ex. 8, Letter from Loretta King (May 29, 2009)). 

59 Id. at 62-63. 



 

 
14 

sue.60 Ultimately, DOJ did not pursue an objection to the revised version of the program, 
and it went into effect.61  

 
Suppressive activities only increased after the federal government again abandoned 

voters of color. In 2013, the United States Supreme Court held in a five-to-four opinion, that 
the preclearance formula in the VRA was unconstitutional because “Congress did not use . . . 
a coverage formula grounded in current conditions.”62 In a scathing dissent, Justice Ruth 
Bader Ginsburg decried the majority’s reasoning, famously stating “[t]hrowing out 
preclearance when it has worked and is continuing to work to stop discriminatory changes is 
like throwing away your umbrella in a rainstorm because you are not getting wet.”63 After 
Shelby County, Georgia implemented some of the most significant voting restrictions in the 
country. “The U.S. Commission on Civil Rights found that, among the states previously 
subject to preclearance under the VRA, Georgia was the only state that had implemented 
voting restrictions in every category the Commission examined: strict voter ID 
requirements; documentary proof of U.S. citizenship; purges of voters from registration 
rolls; cuts to early voting; and closed or relocated polling locations.”64 

 
Following the Shelby County decision, the Exact Match program continued 

essentially untouched until 2016. The Secretary of State’s Exact Match program, however, 
was not codified in state statute or regulation, and was never widely publicized.65 It was only 
after the National Association for the Advancement of Colored People (“NAACP”) sued the 
State of Georgia in 2016 that the Secretary of State’s Exact Match administrative policy 
directive was laid bare. Ultimately, that case, which is discussed in greater detail in Section 
II, settled with the Secretary of State’s agreement that voter registration applications that 
failed the Exact Match protocol would be placed in pending, rather than cancelled, status, 
and that voters would be given an opportunity to cure a mismatch or confirm their 
identity.66  

                                                       

60 Id. at 62 (citing Ewa Kochanska, Georgia Files Lawsuit Against U.S. Justice Department, ATLANTA 

EXAMINER (June 23, 2010)). See also AG again refuses to file suit over voter checks, ASSOCIATED PRESS (Apr. 
22, 2010, 3:33 PM), https://accesswdun.com/article/2010/4/228855. 

61 Id. at 63; see also Georgia v. Holder, 748 F. Supp. 2d 16 (D.D.C. 2010). 

62 Shelby County, 570 U.S. at 554. 

63 Id. at 590 (Ginsburg, J., dissenting). 

64 Allie Gottlieb, The Struggle for Voting Rights in Georgia, THE REGULATORY REVIEW (Jan. 4, 2021), 
https://www.theregreview.org/2021/01/04/gottlieb-struggle-voting-rights-georgia/ (attached as Exhibit S5) 
(citing Ex. 2, An Assessment of Minority Voting Rights Access in the United States at 369 (2018)). 

65 Ex. 3, McCrary Report at 64. 

66 See Settlement Agreement at 3, Ga. State Conf. of NAACP et al., v. Kemp, No. 2:16-cv-00219-WCO (N.D. Ga. 
Feb. 8, 2017), http://www.projectvote.org/wp-content/uploads/Settlement-Agreement-NAACP-v.-Kemp-
2.9.17-1.pdf (attached as Exhibit S6); Stipulation of Dismissal, Ga. State Conf. of NAACP v. Kemp, No. 2:16-cv-
00219-WCO (N.D. Ga. Mar. 28, 2017), ECF No. 60 (attached as Exhibit 9); Ex. 3, McCrary Report at 79-80.  

https://accesswdun.com/article/2010/4/228855
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Shortly after the settlement, however, the Georgia legislature adopted a new law that 
was integrated into the state’s voter verification process and which “undermined equitable 
implementation of the settlement.”67 Despite knowledge of the racially discriminatory effect 
of Exact Match, the State left its basic procedures in place.68 Had this program been subject 
to preclearance, DOJ likely would have determined the program to be objectionable.69 
Additional litigation has challenged the current version of the Exact Match program as 
implemented by the Secretary of State, and the judiciary has found it likely to impose severe 
burdens on individuals flagged and placed in pending status due to citizenship status.70 
Litigation challenging the program continues to today. As one expert explains:  

 
The current pattern has its analogue in the system of voter registration in the 
Jim Crow era before 1965. The difficulty African Americans faced in dealing 
with the complexities of the literacy test used by Georgia between 1945 and 
1965 – coupled with the continuing racial disparity in income, and education 
documented by the U.S. Census of 1950 and by [ ] recent Census data . . . – 
closely resembles the difficulty [] voters [of color] face in dealing with 
Georgia’s voter verification system since 2008.71 
 
Georgia’s voter registration verification program is but one example of the many ways 

the State’s unrelenting history of voter suppression impacts Georgia voters today. Jim Crow-
esque voter intimidation tactics also are widespread. For example, Georgia counties have 
deployed police expressly to challenge Black electors’ eligibility to vote. Over-policing of 
voter activities is a tried and true state-sanctioned voter intimidation tactic.72 In 2015, for 
instance, the Hancock County Board of Elections and Registration (“BOER”) challenged the 
registrations of “more than 180 black Sparta citizens—a fifth of the city’s registered voters—
by dispatching deputies with summonses commanding them to appear in person to prove 

                                                       

67 Ex. 3, McCrary Report at 80. 

68 Id. at 81. 

69 Id.  

70 Id. at 82-89; Ga. Coal. for the People’s Agenda, Inc. v. Kemp, 347 F. Supp. 3d 1251, 1264 (N.D. Ga. 2018). 

71 Ex. 3, McCrary Report at 98-99. 

72 For example, in the 1960s, police regularly arrested Student Nonviolent Coordinating Committee (“SNCC”) 
workers that organized with Southern, majority-Black communities around voter registration. Additionally, 
when SNCC organized a Freedom Day in October 1963 to encourage Black voter registration, white lawmen 
refused to allow people to leave the line and return. Emilye Crosby, The Selma Voting Rights Struggle: 15 Key 
Points from Bottom-Up History and Why It Matters Today 5-6, TEACHING FOR CHANGE, 
https://www.teachingforchange.org/wp-content/uploads/2015/01/15-Points-The-Selma-Voting-Rights-
Struggle.pdf (attached as Exhibit S7). 
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their residence or lose their voting rights.”73 No state law required that law enforcement 
hand-deliver the documents; rather, the BOER arranged the personal service as a “courtesy” 
to the white private citizen who had challenged the voters.74 The move left the targeted 
electors predictably fearful, and some voters requested to be removed from the roll of 
registered voters.75 To date, no other state has executed such an extreme electoral 
maneuver—precisely the act that, pre-Shelby County, would have required approval from 
DOJ before it could be put into effect.76 
 

Law enforcement and other government authorities also engage in overt voter 
intimidation. On the first day of early voting for Georgia’s 2018 midterm elections, Jefferson 
County officials blocked a bus that Black Voters Matter (“BVM”) had chartered to transport 
forty senior citizens from a community center to the polls.77 County officials claimed the 
voter outreach event was “political activity,” which is barred at county-sponsored events. As 
BVM co-founder LaTosha Brown noted, however, the organization is non-partisan and none 
of the materials on the bus endorsed any particular candidate.78 Ms. Brown called the 
incident a clear-cut case of “voter suppression, Southern style.”79 Just over a week later, a 
state trooper ticketed Cordele City Commissioner Royce Reeves, Sr., a Black man, for 
parking his limousine on the wrong side of the road while waiting to take voters to the 

                                                       

73 Michael Wines, Critics See Efforts by Counties and Towns to Purge Minority Voters From Rolls, N.Y. TIMES 
(July 31, 2016), https://www.nytimes.com/2016/08/01/us/critics-see-efforts-to-purge-minorities-from-voter-
rolls-in-new-elections-rules.html.  

74 Compl. for Injunctive and Declaratory Relief ¶ 92, Ga. State Conf. of NAACP v. Hancock Cnty. Bd. of 
Elections & Registration, No. 5:15-cv-00414 (M.D. Ga. Nov. 3, 2015), ECF No. 1 (attached as Exhibit 10). The 
BOER extended no such courtesy to the Black private citizen who, in an effort to determine whether the BOER 
had taken a selective approach to voter challenges, challenged 27 mostly non-Black registered voters whom he 
believed to be ineligible to vote. Id. ¶¶ 9, 189. 

75 Wines, supra note 73.  

76 Id. 

77 Mark Niesse, Black Senior Citizens Ordered Off Georgia Bus Taking Them To Vote, ATLANTA J.-CONST. (Oct. 
17, 2018), https://www.ajc.com/news/state--regional-govt--politics/black-senior-citizens-ordered-off-georgia-
bus-taking-them-vote/42lZxIGOF1uFo637TEc9jP/.  

78 Kira Lerner, ‘This is Live Voter Suppression’: Black Voters Matter Blocked from Taking Seniors to Vote, 
THINKPROGRESS (Oct. 15, 2018), https://thinkprogress.org/georgia-black-voters-matter-bus-blocked-from-
taking-seniors-to-vote-a3c3e6580c5b/. 

79 Id. According to Ms. Brown, the intimidation extended to reporting on the suppression efforts as well—
because the chairman of the Jefferson County Board of Commissioners owns the only local furniture store, the 
individuals involved in the incident feared retaliation and “not a single senior wanted to speak on the record to 
the media about what happened.” Anjali Enjeti, Voter Intimidation Is a Real Threat to the 2020 Race, ZORA 
(Sept. 19, 2019), https://zora.medium.com/voter-intimidation-is-a-real-threat-to-the-2020-race-
80ea56b4a108.  

https://www.nytimes.com/2016/08/01/us/critics-see-efforts-to-purge-minorities-from-voter-rolls-in-new-elections-rules.html
https://www.nytimes.com/2016/08/01/us/critics-see-efforts-to-purge-minorities-from-voter-rolls-in-new-elections-rules.html
https://www.ajc.com/news/state--regional-govt--politics/black-senior-citizens-ordered-off-georgia-bus-taking-them-vote/42lZxIGOF1uFo637TEc9jP/
https://www.ajc.com/news/state--regional-govt--politics/black-senior-citizens-ordered-off-georgia-bus-taking-them-vote/42lZxIGOF1uFo637TEc9jP/
https://www.ajc.com/news/state--regional-govt--politics/black-senior-citizens-ordered-off-georgia-bus-taking-them-vote/42lZxIGOF1uFo637TEc9jP/
https://thinkprogress.org/georgia-black-voters-matter-bus-blocked-from-taking-seniors-to-vote-a3c3e6580c5b/
https://thinkprogress.org/georgia-black-voters-matter-bus-blocked-from-taking-seniors-to-vote-a3c3e6580c5b/
https://zora.medium.com/voter-intimidation-is-a-real-threat-to-the-2020-race-80ea56b4a108
https://zora.medium.com/voter-intimidation-is-a-real-threat-to-the-2020-race-80ea56b4a108
https://thinkprogress.org/georgia-black-voters-matter-bus-blocked-from-taking-seniors-to-vote-a3c3e6580c5b/
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polls.80 Although he immediately agreed to move his car, eight more law enforcement 
vehicles arrived at the scene within minutes.81 
 

Georgia counties also deploy law enforcement to intimidate voters and move polling 
locations to police precincts. In 2016, the Board of Elections in Macon-Bibb County tried to 
move a polling location whose voters were ninety percent Black to the local police precinct.82 
Local advocates collected signatures from twenty percent of active, registered voters in the 
county to stop (successfully) the move.83 During a 2019 municipal election, the Clayton 
County Board of Elections moved the sole polling location for the City of Jonesboro, where 
Black individuals make up sixty percent of the population, to the local police station.84 In a 
letter demanding reconsideration of the decision, the Georgia ACLU wrote, “Forcing voters 
to cast their ballots under the steely gaze of armed law enforcement officers all but amounts 
to government-sponsored voter intimidation.”85 A letter from local civil rights organizations 
highlighted the strained relationship between Black Jonesboro citizens and the local police 
department, which has faced allegations of police brutality and mistreatment for years and 
enforces a citywide ordinance declaring sagging pants an act of disorderly conduct.86 As 
Kristen Clarke, currently on leave from her position as President and Executive Director of 
Lawyers’ Committee for Civil Rights Under the Law, noted, “The police department is far 
from the kind of neutral location where all people would feel free to vote.”87 

 

                                                       

80 Charles Bethea, Are Police Targeting Get-Out-the-Vote Efforts in Georgia?, NEW YORKER (Nov. 1, 2018), 
https://www.newyorker.com/news/dispatch/are-police-targeting-get-out-the-vote-efforts-in-georgia.  

81 Id. 

82 Letter from the Ga. State Conf. of the NAACP, Ga. Coal. for the Peoples’ Agenda and the Lawyers’ Comm. for 
Civ. Rts. Under Law to Jeanetta Watson, Macon-Bibb Cnty. Bd. of Elections Supervisor, and Reginald B. 
McClendon, Assistant Cnty. Att’y (Apr. 13, 2016), https://lawyerscommittee.org/wp-
content/uploads/2016/04/Objection-to-Sheriffs-Office-Polling-Location.4.13.16.pdf.  

83 Stanley Dunlap, Macon-Bibb Polling Location OK’d After Sheriff’s Precinct Nixed, THE TELEGRAPH (May 16, 
2016), http://www.macon.com/news/local/article77920442.html.  

84 Letter from the Ga. Coal. for the Peoples’ Agenda, Ga. State Conf. of the NAACP, New Ga. Project and the 
Lawyers’ Comm. for Civ. Rts. Under Law to Alfred Dixon, Mayor Pro Tem of the City of Jonesboro, Shauna 
Dozier, Clayton Cnty. Dir. of Elections, and Members of the Jonesboro City Council and Clayton Cnty. Bd. of 
Elections and Registrations (Oct. 7, 2019), https://assets.documentcloud.org/documents/6463506/Objection-
to-Change-of-Poll-Location-10-7-19.pdf.  

85 Letter from Aklima Khondoker et al., ACLU of Ga., to Shauna Dozier, Dir. of Elections, and Members of the 
Clayton Cnty. Bd. of Elections and Registration (Oct. 8, 2019), https://acluga.org/wp-
content/uploads/2021/04/clayco_letter-2.pdf.  

86 Letter from the Ga. Coal. for the Peoples’ Agenda, supra note 84.  

87 Michael Harriot, White City Council in Majority Black City Quietly Moves Only Voting Location to Police 
Station, THE ROOT (Oct. 8, 2019), https://www.theroot.com/white-city-council-in-majority-black-city-quietly-
moves-1838888108 (attached as Exhibit S8).  

https://www.newyorker.com/news/dispatch/are-police-targeting-get-out-the-vote-efforts-in-georgia
https://lawyerscommittee.org/wp-content/uploads/2016/04/Objection-to-Sheriffs-Office-Polling-Location.4.13.16.pdf
https://lawyerscommittee.org/wp-content/uploads/2016/04/Objection-to-Sheriffs-Office-Polling-Location.4.13.16.pdf
http://www.macon.com/news/local/article77920442.html
https://assets.documentcloud.org/documents/6463506/Objection-to-Change-of-Poll-Location-10-7-19.pdf
https://assets.documentcloud.org/documents/6463506/Objection-to-Change-of-Poll-Location-10-7-19.pdf
https://acluga.org/wp-content/uploads/2021/04/clayco_letter-2.pdf
https://acluga.org/wp-content/uploads/2021/04/clayco_letter-2.pdf
https://www.newyorker.com/news/dispatch/are-police-targeting-get-out-the-vote-efforts-in-georgia
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In 1982, Congress revised Section 2 of the VRA in response to the Supreme Court’s 
decision in City of Mobile v. Bolden,88 in which the Court held that proof of a Section 2 
violation required evidence of a discriminatory intent or purpose. The 1982 revision clarified 
that only discriminatory effect—and not intent or purpose—was required.89 The Report of 
the Senate Judiciary Committee that accompanied the legislation listed circumstances that 
might indicate a Section 2 violation. These circumstances included “the extent of any history 
of official discrimination in the state or political subdivision that touched the right of the 
members of the minority group to register, to vote, or otherwise to participate in the 
democratic process.”90 Another circumstance was “[t]he extent to which members of the 
minority group in the state or political subdivision bear the effects of discrimination in such 
areas as education, employment and health, which hinder their ability to participate 
effectively in the political process.”91 The events outlined above underscore a shameful 
catalogue of official discrimination, one that leads inexorably to the conclusion, explored in 
the next section of this Report, that the coverage formula in the VRAA will reach the State of 
Georgia. 

 
Georgia’s pattern of state-sanctioned voter suppression is further evidenced by 

attempts to punish efforts to increase Black turnout with high-profile investigations and 
aggressive prosecutions for non-criminal behavior. In 2010 and 2011, a dozen individuals, 
including three elected officials, were arrested for alleged voter fraud in a Brooks County 
school board election, an election that saw increased Black absentee voter turnout.92 In a 
highly publicized investigation, the District Attorney brought 120 felony charges against the 
individuals and conducted a four-year investigation, despite a lack of evidence to support 
the charges and despite that the alleged conduct did not clearly violate the law. The charges 
did not result in any guilty verdicts.93 

 
Brooks County has a history of racial violence and resistance to racial equality. The 

Equal Justice Initiative found that the county had the third-highest number of lynchings in 
                                                       

88 446 U.S. 55 (1980). 

89 Voting Rights Act 1982, Amendments, Pub. L. No. 97-205, 96 Stat. 131.  

90 S. Rep. No. 97-417 at 28–29 (1982). See also Thornburg v. Gingles, 478 U.S. 30, 36-37 (1986). 

91 S. Rep. No. 97-417 at 28-29 (1982). 

92 Jon Ward, How a Criminal Investigation in Georgia Set an Ominous Tone for African-American Voters, 
YAHOO NEWS (Aug. 6, 2019), https://news.yahoo.com/how-a-criminal-investigation-in-georgia-set-a-dark-
tone-for-african-american-voters-090000532.html; A Georgia Voter Fraud Prosecution and Voter 
Suppression, EQUAL JUST. INITIATIVE (Aug. 16, 2019), https://eji.org/news/georgia-voter-fraud-prosecution-
ploy-suppress-Black-votes/; Ariel Hart, Voting Case Mirrors National Struggle, ATLANTA J.-CONST. (Dec. 13, 
2014), https://www.ajc.com/news/state--regional-govt--politics/voting-case-mirrors-national-
struggle/seFGcSydGzV2IxD6DcyiVK/; Spencer Woodman, Top Georgia Officials Are Going After Black 
Leaders who Organized Voters, VICE (July 15, 2014), https://www.vice.com/en/article/av4nzb/the-quitman-
10-2-and-voter-suppression-in-modern-georgia-715. 

93 Id. 

https://news.yahoo.com/how-a-criminal-investigation-in-georgia-set-a-dark-tone-for-african-american-voters-090000532.html
https://news.yahoo.com/how-a-criminal-investigation-in-georgia-set-a-dark-tone-for-african-american-voters-090000532.html
https://eji.org/news/georgia-voter-fraud-prosecution-ploy-suppress-Black-votes/
https://eji.org/news/georgia-voter-fraud-prosecution-ploy-suppress-Black-votes/
https://www.ajc.com/news/state--regional-govt--politics/voting-case-mirrors-national-struggle/seFGcSydGzV2IxD6DcyiVK/
https://www.ajc.com/news/state--regional-govt--politics/voting-case-mirrors-national-struggle/seFGcSydGzV2IxD6DcyiVK/
https://www.vice.com/en/article/av4nzb/the-quitman-10-2-and-voter-suppression-in-modern-georgia-715
https://www.vice.com/en/article/av4nzb/the-quitman-10-2-and-voter-suppression-in-modern-georgia-715
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Georgia between 1877 and 1950.94 White families in the county resisted the desegregation of 
schools in the 1950s, leading to many white students being sent to all-white private schools. 
Today, the effects of discrimination remain and are still seen in the public schools, where the 
students are majority Black, despite Black people being a minority in the county.95 

 
Over several elections between 2009 and 2010, three Black women were elected to 

seats on the seven-member Brooks County school board, leading to the first-ever Black 
majority on the board.96 The candidates had sought to increase Black voter turnout and 
organized an absentee ballot effort after a 2005 law made absentee ballots more widely 
available.97 The 2010 primary alone saw four times the number of absentee ballots ever 
voted in the county98 and three times as many Black voters as each of the previous two 
midterm elections.99 

 
As noted above, in 2010, the State arrested twelve individuals (three elected officials 

and nine political allies), who became known as the “Quitman 10+2.” Almost a year later, 
and despite a lack of proof or any clear basis in the text or intent of the law, the District 
Attorney charged the individuals with 120 felonies for voter fraud, carrying at least twenty 
years in prison for each individual.100 The Quitman 10+2 were accused of “unlawful 
possession of ballots” and “interfering with an elector,” although their actions were legal and 
the State lacked any justification for filing charges.101 For instance, “some voters told 
investigators they received assistance in filling out their ballot, but most said they were 
simply given help to vote the way they wanted. . . . Prosecutors also charged the defendants 
with taking unlawful possession of ballots when they delivered sealed ballots to the post 
office for others, including family members, even though the law clearly states it is legal to 
deliver a ballot for a family member.”102 

 
This investigation became widely publicized and the individuals were portrayed as 

criminals in local and national media. Mug shots were displayed on newspaper front pages 

                                                       

94 EQUAL JUST. INITIATIVE, supra note 92. 

95 Ward, supra note 92. 

96 Id. 

97 EQUAL JUST. INITIATIVE, supra note 92. 

98 Woodman, supra note 92. 

99 EQUAL JUST. INITIATIVE, supra note 92. 

100 Id. 

101 Ward, supra note 92. 

102 EQUAL JUST. INITIATIVE, supra note 92. 
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and broadcast on both local TV and Fox News.103 Many were harassed, and some lost their 
jobs.104 

Only one individual, who was an active campaign volunteer and the sister of one of 
the elected women, was ever brought to trial. After two mistrials, she was acquitted of all 
nineteen counts in 2014.105 Three months later, all remaining charges against the Quitman 
10+2 were dropped.106 Still, the State Election Board refused to close the case and indicated 
that it might recommend more criminal proceedings,107 until the State Attorney General 
provided guidance clarifying that mailing absentee ballots on behalf of others was not 
against the law.108 

 Years later, one of the Quitman 10+2 suggested that the incident caused members of 
the Black community, and particularly older people, to be so intimidated they have avoided 
voting since 2010.109 Indeed, Yahoo News found a dip in Black participation rates since 
2010, although voting rates overall remain higher than in pre-2010 elections.110 

The Georgia legislature will, similarly, continue to do everything it can to stop voters 
of color from having a voice. In March 2021, driven by unsupported and false allegations of 
mass voter fraud, and over the objections of election officials, advocates, and voters, 
Georgia’s governor signed S.B. 202 into law. S.B. 202 is a sweeping omnibus law of 
restrictive voting provisions, that, among other measures, provides unlimited challenges to 
other voters’ eligibility to vote and creates criminal penalties for providing free food and 
water to voters standing in line.111 Providing food and water to voters in line, or line 
warming, is especially important in a state where voters in counties with high numbers of 

                                                       

103 Id. 

104 Field Hearing on Voting Rights and Election Admin. in Ga. before Subcomm. on Elections of the Comm. on 
House Admin. of the House of Representatives, 106th Cong. 12 (Feb. 19, 2019) (statement of Stacey Abrams, 
CEO and Founder, Fair Fight Action), https://www.govinfo.gov/content/pkg/CHRG-
116hhrg37653/html/CHRG-116hhrg37653.htm (attached as Exhibit 11). 

105 Ward, supra note 92. 

106 Id.; see also Adam Floyd, ‘Quitman 11’ Charges Dropped, VALDOSTA DAILY TIMES (Jan. 8, 2015), 
https://www.valdostadailytimes.com/news/local_news/quitman-11-charges-dropped/article_951d07fe-97b0-
11e4-b1c7-6f4e16c25190.html (attached as Exhibit S9). 

107 Ward, supra note 92. 

108 The Mere Possession of Another’s Absentee Ballot Does Not Constitute Unlawful Possession of an Absentee 
Ballot Under Either O.C.G.A. § 21-2-385(a) or § 21-2-574, Op. Georgia Att’y Gen. 2016-2 (June 15, 2016), 
https://law.georgia.gov/opinions/2016-2 (attached as Exhibit 12). 

109 Ward, supra note 92. 

110 Id. 

111 2021 Ga. Laws Act 9 (“S.B. 202”) § 33 (attached as Exhibit 13). 
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people of color have had to suffer standing in lines for up to ten hours—in the sweltering 
heat or pouring rain—with no seating or protection from weather—to exercise their 
constitutionally protected right to vote.112  

 
Similar to the removal of federal troops from the South after the Hayes-Tilden 

Compromise, which ended Reconstruction and ushered in 100 years of domestic terror on 
Southern Black people, the Shelby County decision’s gutting of Section 5 has left voters of 
color in states like Georgia with weak federal protection from state-sponsored voter 
suppression, discrimination, and disenfranchisement. Yet one thing is clear: those 
suppressive and discriminatory tactics never disappeared; rather, without the oversight of 
the federal government, they are back in full force. Just as Jim Crow laws further subjugated 
and oppressed Black people, so too these new election laws overwhelmingly affect people of 
color. The new laws leave Georgia’s voters subject to the whims of their so-called political 
leaders who have demonstrated they will implement no shortage of oppressive tactics to 
retain political power within a quickly changing demographic. “Politics is a zero-sum 
game,”113 and some Georgia politicians are trying to win that “game” by cheating. Rather 
than convincing the electorate of the merits of their policies and their ability to lead, these 
politicians have unconstitutionally stacked the deck against Georgia’s voters of color, who, 
historically have not supported their politics.  

 
And the discrimination does not stop at voting. Not all incidents of racial animus are 

as sensational as the criminal charges brought in Brooks County, but the incidents are 
compelling and serve as vivid evidence of the discrimination that Georgia must still 
confront. In Cobb County, for example, there have been several recent allegations of racism 
in the School District. As described in a piece by the local National Public Radio outlet, in 
March 2017, a student at North Cobb High School posted a racist rant on social media, 
threatening to kill Black students.114 In November 2017, a teacher at South Cobb High 
School reportedly threatened to hang Black students if they did not stop talking.115 Both 

                                                       

112 Anastasia Tsioulcas, Georgia Voters Face Hours-Long Lines At Polls On First Day Of Early Voting, NPR 
(Oct. 12, 2020), https://www.npr.org/2020/10/12/923090987/georgia-voters-face-hours-long-lines-at-polls-
on-first-day-of-early-voting; Sam Levine, More Than 10-Hour Wait and Long Lines as Early Voting Starts in 
Georgia, THE GUARDIAN (Oct. 12, 2020), https://www.theguardian.com/us-news/2020/oct/13/more-than-10-
hour-wait-and-long-lines-as-early-voting-starts-in-georgia. 

113 Jane C. Timm, In Supreme Court, GOP Attorney Defends Voting Restrictions by Saying they Help 
Republicans Win, NBC NEWS (Mar. 2, 2021, 1:21 p.m. EST), 
https://www.nbcnews.com/politics/elections/supreme-court-gop-attorney-defends-voting-restrictions-
saying-they-help-n1259305 (quoting Michael Carvin, counsel for Petitioners Arizona Republican Party, in oral 
argument before the Supreme Court of the United States in a case challenging restrictive voting laws in Arizona 
as violating Section 2 of the VRA. Arizona Republican Party v. Democratic Nat’l Comm., No. 19-1258 (Mar. 2, 
2021)).  

114 Martha Dalton, Group Asks Cobb School Board to Address Racism Concerns, Equity in Schools, WABE 
(Sept. 3, 2019) https://www.wabe.org/group-asks-cobb-school-board-to-address-racism-equity-in-schools/. 

115 Id.  

https://www.npr.org/2020/10/12/923090987/georgia-voters-face-hours-long-lines-at-polls-on-first-day-of-early-voting
https://www.npr.org/2020/10/12/923090987/georgia-voters-face-hours-long-lines-at-polls-on-first-day-of-early-voting
https://www.theguardian.com/us-news/2020/oct/13/more-than-10-hour-wait-and-long-lines-as-early-voting-starts-in-georgia
https://www.theguardian.com/us-news/2020/oct/13/more-than-10-hour-wait-and-long-lines-as-early-voting-starts-in-georgia
https://www.nbcnews.com/politics/elections/supreme-court-gop-attorney-defends-voting-restrictions-saying-they-help-n1259305
https://www.nbcnews.com/politics/elections/supreme-court-gop-attorney-defends-voting-restrictions-saying-they-help-n1259305
https://www.wabe.org/group-asks-cobb-school-board-to-address-racism-equity-in-schools/
https://www.wabe.org/group-asks-cobb-school-board-to-address-racism-equity-in-schools/
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incidents prompted protests and despite parents and students calling for a dialogue on race, 
the Cobb County School Board failed even to pass a proposed Resolution to Condemn 
Racism.116 In another incident, reports surfaced in 2018 that Geye Hamby, the white Buford 
City School Board superintendent for over a decade, had been recorded making racist rants, 
which included statements such as: “(expletive) that (n-word). I’ll kill these (expletive)—
shoot that (expletive) if they let me.”117 The statements attributed to Hamby were publicly 
released in 2018 when offered into evidence in a race discrimination lawsuit against Hamby 
and the school system, and Hamby resigned.118 In yet another example, the Douglas County 
Commission Chairman Tom Worthan, who had spent five years as a commissioner and an 
additional two years as the Chairman, had been recorded making racist comments about 
Black candidates and leaders. Worthan reportedly stated that governments run by Black 
individuals “bankrupt you,” and that if Black Sheriff’s candidate Tim Pounds were elected, 
“he would put a bunch of blacks in leadership positions,” and “I’d be afraid he’d put his 
black brothers in positions that maybe they’re not qualified to be in.”119 

                                                       

116 Larry Felton Johnson, Democratic School Board Nominees Release Resolution Condemning Racism, COBB 

CNTY. COURIER (Sept. 29, 2020), https://cobbcountycourier.com/2020/09/democratic-school-board-
nominees-condemning-racism/ (attached as Exhibit S10). 

117 Bill Rankin, Exclusive: Buford Schools Superintendent Recorded in Racist Rant, Lawsuit Says, ATLANTA J.-
CONST. (Aug. 21, 2018), https://www.ajc.com/news/local/lawsuit-buford-schools-superintendent-recorded-
racist-rant/xywRl237UbhMvGUO4EBunN/. 

118 Isabel Hughes, Lawsuit: Former Buford Superintendent Geye Hamby led district by ‘Fear and 
Intimidation’, GWINNETT DAILY POST (Jan. 6, 2019), https://www.gwinnettdailypost.com/local/lawsuit-
former-buford-superintendent-geye-hamby-led-district-by-fear-and-intimidation/article_2c295c0b-e2e8-
556f-b62f-fbdfa80a3a22.html (attached as Exhibit S11); see also Complaint, Ingram v. Buford City School 
District, No. 1:18-cv-03103-ELR-WEJ, 2018 WL 7079179 (N.D. Ga. June 27, 2018), ECF No. 1 (linking to 
recording) (attached as Exhibit 14). 

119 Ernie Suggs, Douglas Leader’s Racial Comments Spark Calls that He Resign, ATLANTA J.-CONST. (Nov. 8, 
2016), https://www.ajc.com/news/local/douglas-leader-racial-comments-spark-calls-that-
resign/AVjoe8BDCXLsut6OBPjIHI/. 

https://www.ajc.com/news/local/lawsuit-buford-schools-superintendent-recorded-racist-rant/xywRl237UbhMvGUO4EBunN/
https://www.ajc.com/news/local/douglas-leader-racial-comments-spark-calls-that-resign/AVjoe8BDCXLsut6OBPjIHI/
https://www.ajc.com/news/local/douglas-leader-racial-comments-spark-calls-that-resign/AVjoe8BDCXLsut6OBPjIHI/
https://www.ajc.com/news/local/lawsuit-buford-schools-superintendent-recorded-racist-rant/xywRl237UbhMvGUO4EBunN/
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If the Senate Adopts the House Formula,  
Georgia Will Again be Subject to Preclearance. 
 

The rolling coverage formula the House passed in the 116th Congress recognizes that 
voters are at particular risk of disenfranchisement in jurisdictions where there have been 
many recent voting rights violations. It is therefore no surprise that Georgia more than 
meets the statewide coverage thresholds. Critically, that Fair Fight Action analyzes Georgia 
history against the House-passed bill unequivocally does not constitute an 
acknowledgement that the current version is the only acceptable coverage formula. The 
formula may evolve as the legislation progresses toward passage. Fair Fight Action simply 
uses the current version, shaped to address multiple violations over a specific period of 
years, as a logical framework for a preclearance structure. 

 
The current rolling coverage formula requires statewide preclearance in two 

circumstances: if, in the previous twenty-five calendar years, (1) there have been at least 
fifteen “voting rights violations” in the state, or (2) there have been at least ten “voting rights 
violations” in the state and one violation was committed by the state itself.120  

 
The coverage formula requires reliable and recent evidence, and the VRAA is very 

specific about what qualifies as sufficient evidence. “Voting rights violations” arise in two 
circumstances: (1) the preclearance process; and (2) litigation. “Voting rights violations” are 
narrowly defined as (i) DOJ preclearance objections (that have not been withdrawn or 
overturned) or denials of declaratory judgments seeking preclearance; (ii) final judicial 
findings (not reversed on appeal) that the right to vote was denied or abridged “on account 
of race, color, or membership in a language minority group” in violation of the Fourteenth or 
Fifteenth Amendments or in violation of the VRA; or (iii) settlements of constitutional or 
VRA-based voter discrimination claims that result in a change to the challenged practice.121 

 

A. Georgia’s Recent History Qualifies the State for Preclearance Coverage. 
 

Georgia’s long and well-documented record of voting rights violations has not spared 
modern voters. In the past twenty-five years, practices that deny or abridge the right to vote 
because of race, color, or membership in a language minority group have been proposed or 
enacted at the local, county, and state levels. Federal courts, the Attorney General, and 
private litigants have been forced to step in to protect Georgia voters against these abuses. 
Despite this evidence, in 2013, when the Supreme Court in Shelby County invalidated the 
                                                       

120 VRAA § 3(b)(1). Jurisdictions that have not engaged in discriminatory practices can file a declaratory 
judgment action seeking to “bail out” from coverage. See id. § 3(b)(2)(B); 52 U.S.C. § 10303. Of course, as the 
legislation proceeds toward passage, the number of years may decrease, the breadth of qualifying violations 
may grow, and Congress may consider different approaches. Fair Fight Action’s report chronicling Georgia’s 
dreadful history of preventing voters of color easy access to the polls is relevant to and supportive of any 
structure Congress may adopt.  

121 VRAA § 3(b)(3). 
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preclearance coverage formula, Chief Justice John Roberts ignored that deep racial 
disparities still existed and found that because preclearance was effective in reversing 
disenfranchisement, the country no longer needed preclearance.122 

 
A review of publicly available records and preclearance activities demonstrates that 

Georgia readily meets the requirements under either part of the VRAA’s coverage formula, 
with over fifteen identifiable qualifying “voting rights violations” in the past twenty-five 
years, and with several violations committed by the State of Georgia itself. Since 1996, the 
relevant look back period under the VRAA, there have been at least twelve DOJ objections to 
voting changes in Georgia; at least two final judgments finding a violation of the VRA due to 
a discriminatory voting practice in Georgia; and at least seven settlements resulting in 
Georgia or one of its counties changing a discriminatory voting practice. This record more 
than meets the substantial thresholds in the VRAA.123 

 
● DOJ Preclearance Objections.  

Even with no preclearance requests made in the eight years since the Shelby County 
decision, DOJ’s objections over the preceding seventeen years alone would meet the 
coverage formula. In the past twenty-five years, DOJ has lodged objections to at least twelve 
voting changes, including two against the State. As discussed further in Section IV of this 
report, in June 2021 the DOJ filed a federal lawsuit against the State challenging 
discriminatory provisions of Georgia’s newest voter suppressive legislation passed in 2021, 
S.B. 202.  

 
The two recent objections interposed directly against the State of Georgia both arose 

in the five years preceding Shelby County. In both cases, DOJ found that Georgia had 
attempted to implement new laws that would have a retrogressive and disproportionate 
impact on voters of color. Most recently, in 2012, Georgia submitted for preclearance an 
amendment to the Georgia election code that required all nonpartisan elections for 
members of consolidated governments to be held in conjunction with the July primary, 
rather than in November. DOJ objected, finding the change would affect Augusta-Richmond 
County, in which Black voters had just become a majority.124 Because Black voters were less 

                                                       

122 570 U.S. at 551. 

123 This report does not endeavor to identify all settlements or unreported cases that resulted in a “voting rights 
violation” as defined in the House version of the legislation. It is clear, however, that Georgia’s record triggers 
the coverage formula—despite the high number of violations required and the strict parameters for the 
evidence that counts. See VRAA “Voting Rights Violations” in Georgia (attached as Exhibit 15) (providing 
twenty-one examples of voting rights violations occurring in the State within the past twenty-five years). 

124 Letter from Thomas E. Perez, Ass’t Att’y Gen., to Dennis R. Dunn, Deputy Att’y Gen., State of Ga. (Dec. 21, 
2012), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_121221_0.pdf (attached as 
Exhibit 16). After Shelby County, the legislature further moved the election from July to May. A group of 
plaintiffs sued under Section 5 of the VRA, arguing that DOJ’s objection blocked changes to the election date. 
The court disagreed, finding that the objection was unenforceable because of Shelby County. See Howard v. 
August-Richmond Cnty., 1:14-cv-00097-JRH-BKE, 2014 WL 12810317, at *3 (S.D. Ga. May 13, 2014). The 
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likely to vote in July, DOJ determined the change depressed turnout for voters of color and 
further, the State had not sustained its burden of showing a lack of discriminatory purpose 
or effect.125  

 
Three years earlier, in 2009, DOJ lodged an objection to a version of Georgia’s voter 

verification program, discussed in greater detail in Section II of this report. DOJ found that 
the “seriously flawed” program, which improperly removed voters from the rolls, 
disproportionately affected voters of color.126 DOJ made this finding based on the “actual 
results of the state’s verification process” because Georgia had violated Section 5 of the VRA 
by not seeking preclearance before implementing the program.127 

 
DOJ has also blocked county and city-level changes with a discriminatory effect, 

purpose, or both. In the past twenty-five years, DOJ has objected to seven redistricting plans 
that reduced the number of majority-minority districts or eliminated them altogether or 
otherwise decreased opportunity for voters of color to elect their candidates of choice.128 For 

                                                       

court did not, however, overturn the objection or rule on its underlying merits. See id. 

125 Ex. 16, Letter from Thomas E. Perez, Ass’t Att’y Gen., to Dennis R. Dunn, Deputy Att’y Gen., State of Ga. 
(Dec. 21, 2012), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_121221_0.pdf.  

126 Ex. 8, Letter from Loretta King (May 29, 2009), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_090529.pdf. 

127 Id.; see also Morales v. Handel, No. 1:08-cv-3172, 2008 WL 9401054, at *8 (N.D. Ga. Oct. 27, 2008) 
(finding the voter verification program was a change affecting voting and issuing an injunction because the 
Secretary of State had not submitted it under Section 5 of the VRA as required). After DOJ denied 
preclearance, Georgia brought a declaratory judgment action seeking to overturn DOJ’s objection. Before the 
court ruled on the merits, Georgia revised the program and DOJ stated that it would not object to the revised 
version. See Georgia v. Holder, 748 F. Supp. 2d 16, 18 (D.D.C. 2010). 

128 Letter from Thomas E. Perez, Ass’t Att’y Gen., to Andrew S. Johnson, Esq. & B. Jay Swindell, Esq. (Aug. 27, 
2012), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_120827.pdf (attached as Exhibit 
17) (objecting to Long County redistricting plan); Letter from Thomas E. Perez , Ass’t Att’y Gen., to Michael S. 
Green, Esq., Patrick O. Dollar, Esq. & Cory O. Kirby, Esq. (Apr. 13, 2012), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_120413.pdf (attached as Exhibit 18) 
(objecting to Greene County’s redistricting plan because it eliminated two districts in which voters of color had 
an ability to elect their candidates of choice); Letter from Thomas Perez, Ass’t Att’y Gen. to Walter G. Elliot, 
Esq. (Nov. 30, 2009), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_091130.pdf 
(attached as Exhibit 19) (objecting to Lowndes County redistricting plan that added two single-member 
districts, resulting in a change from minority voters having the ability to elect a candidate of choice in one out 
of three districts to one out of five districts); Letter from Ralph T. Boyd, Jr., Ass’t Att’y Gen., to Wayne 
Jernigan, Esq., Phillip L. Hartley, Esq. & Cory O. Kirby, Esq. (Oct. 15, 2002), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2690.pdf (attached as Exhibit 20) 
(objecting to Marion County School District plan that reduced the number of districts in which Black voters 
had the ability to elect candidates of choice); Letter from J. Michael Wiggins, Acting Ass’t Att’y Gen., to Robert 
T. Prior, Esq. (Aug. 9, 2002), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_020809.pdf (attached as Exhibit 21) 
(objecting to Putnam County redistricting plans reduced from the benchmark the number of districts with 
majority Black voting populations); Letter from J. Michael Wiggins, Acting Ass’t Att’y Gen., to Al Grieshaber, 
Jr., Esq. (Sept. 23, 2002), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2680.pdf 
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example, in 2012, Long County submitted for preclearance a new districting plan for its 
boards of commissioners and education. The proposed plan decreased Black voters’ overall 
opportunity to elect a candidate of their choice to either of the two five-member boards—
although the total Black population in the county had increased from 21.6 to 25.5 percent—
because the proposed plan reduced the voting power of Black persons in that district.129  

 
DOJ also objected to two changes to election methods that would have added 

numbered posts and majority vote requirements.130 As DOJ pointed out, “[n]umbered posts 
frustrate single-shot voting . . . a method used by [B]lack voters to circumvent the refusal of 
white voters to support candidates that the minority community supports.”131 In one case, 
involving the City of Ashburn, DOJ relied on historical evidence because Ashburn had 
implemented numbered posts without seeking DOJ preclearance. DOJ observed that under 
the old system, by finishing in third place in a citywide election where the top three vote-
getters gain office, a Black candidate would have been elected; however, under the 
numbered posts system, the same Black candidate lost because he was not the single top 
vote-getter for the specific numbered post he sought.132  

 
Finally, in a “highly unusual” case, DOJ objected to modification of a specific Black 

voter’s registration and candidate eligibility. The voter was the Chair of the Randolph 
County Board of Education. Despite a judicial ruling to the contrary, the county proposed 
moving that individual from a district where seventy percent of voters were Black to a 

                                                       

(attached as Exhibit 22) (objecting to City of Albany’s redistricting plan for the city board of commissioners, 
finding it forestalled the creation of a majority Black district without justification); Letter from Bill Lann Lee, 
Acting Ass’t Att’y Gen., Civ. Rts. Div., to James M. Skipper, Jr., Esq. (Jan. 11, 2000), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2630.pdf (attached as Exhibit 23) 
(objecting to Webster County redistricting plan because it reduced the population of people of color in three 
majority Black single-member districts). 

129 Ex. 17, Letter from Thomas E. Perez (Aug. 27, 2012), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_120827.pdf. 

130 Letter from Bill Lann Lee, Acting Ass’t Att’y Gen., Civ. Rts. Div., to Melvin P. Kopecky, Esq. (Mar. 17, 2000), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2640.pdf (attached as Exhibit 24); 
Letter from Ralph F. Boyd, Jr., Ass’t Att’y Gen., Civ. Rts. Div., to Tommy Coleman, Esq. (Oct. 1, 2001), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2650.pdf (attached as Exhibit 25). 
Numbered posts is a voting method in which a multi-winner election (for example, several open city council 
seats)—instead of those seats being filled by the number of candidates needed who obtain the highest number 
of votes—is made into single-winner elections in which each seat is “numbered,” the candidates run for a 
particular seat, and the voters are allowed to vote for each seat. Because Black voters are often in the minority, 
changing the election to numbered posts decreases the likelihood that the candidate that Black voters want can 
win any of the seats.  

131 Ex. 25, Letter from Ralph F. Boyd, Jr., (Oct. 1, 2001), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2650.pdf. 

132 Id.  
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district where seventy percent of voters were white.133 DOJ found that the change was 
directed at “disturb[ing] an incumbent officeholder” and denied preclearance.134 

● Litigation Judgments and Settlements  

Consistent with the substantial number of DOJ objections to Georgia’s discriminatory 
voting changes, the past twenty-five years have also seen a steady stream of litigation 
asserting voting rights violations committed by Georgia state and local actors. Courts in at 
least nine cases have ruled Georgia and/or its political subdivisions engaged in “voting 
rights violations” that meet the exacting definitions that appear in the House version of the 
VRAA. 

 
Despite the high standards applied to voter discrimination claims, at least two cases 

have resulted in a final judgment that a practice within the State of Georgia violated the 
VRA. In a 2018 ruling, a federal court found that Sumter County’s redrawn school board 
district map, which reduced the number of single-member districts and added two new at-
large districts, violated Section 2.135 The plaintiff claimed the new map diluted the voting 
strength of Black voters. The court agreed, finding that the “infringement of black voters’ 
right to vote in Sumter County is severe.”136 The court specifically found there was a “glaring 
lack of success for African American candidates running for county-wide office, both 
historically and recently, despite their plurality in voting-age population.”137 And the low 
rate of Black turnout was attributable to the indisputable history of discrimination in 
Sumter County and in Georgia.138 A court made a similar finding in 1997 after a bench trial 
on claims challenging the City of LaGrange’s at-large city council district plan. Noting that 
LaGrange and Georgia had a long history of discrimination, the court found the plan 
violated Section 2 of the VRA because it deprived citizens of color of the opportunity to elect 
candidates of their choice.139 

 
At least seven other lawsuits asserting discriminatory voting practices have ended 

with agreements that have caused the defendants to abandon or alter the challenged voting 

                                                       

133 Letter from Wan J. Kim, Ass’t Att’y Gen., to Tommy Coleman, Esq. (Sept. 12, 2006), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2700.pdf (attached as Exhibit 26). 

134 Id. 

135 Wright v. Sumter Cnty. Bd. of Elections & Registration, 301 F. Supp. 3d 1297 (M.D. Ga. 2018), aff’d 979 
F.3d 1282 (11th Cir. 2020).  

136 Permanent Injunction Order, Wright v. Sumter Cnty. Bd. of Elections and Registration, No. 1:14-cv-42-
WLS, 2018 WL 7365178, at *3 (M.D. Ga. Mar. 30, 2018) (attached as Exhibit 27). 

137 Wright, 301 F. Supp. at 1323. 

138 Id. 

139 Cofield v. City of LaGrange, 969 F. Supp. 749 (N.D. Ga. 1997).  
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practice. And at least two have been against the State of Georgia itself. First, in 2016, a group 
of plaintiffs sued challenging the Secretary of State’s administrative policy directive that 
required cancellation of voter registration applications due to the State’s Exact Match policy. 
The plaintiffs alleged that the matching protocol resulted in a far higher voter registration 
cancellation rate for Black applicants than it did for white applicants.140 Similar 
discriminatory effects were apparent in comparing citizen verification rates for other 
communities of color with those of whites.141 The plaintiffs moved for a preliminary 
injunction, but before the hearing the Secretary of State agreed to interim relief. Ultimately, 
the case settled with the Secretary of State’s agreement that voter registration applications 
that failed the Exact Match protocol would be placed in pending, rather than canceled, 
status, and that voters would have an opportunity to cure the mismatch or confirm their 
identity.142 

 
In a 2018 case, faced with undeniable proof of discriminatory impact, the Secretary of 

State again agreed to settle before judgment. There, a group of plaintiffs challenged 
application of a Georgia state law that restricted who could be a language interpreter in state 
and local elections. The plaintiffs alleged that the law violated the First and Fourteenth 
Amendments, and Sections 2 and 208 of the VRA. The matter resolved within days, after the 
defendants agreed to a settlement that permanently enjoined enforcement of the law.143  

 
At least five additional cases involving constitutional and VRA Section 2 challenges to 

Georgia counties’ practices have resulted in similar changes. Three involved changes to 
voting power for people of color through movement to at-large elections or via a 
discriminatory redistricting plan: 

 
● In 1999, residents of Marion County sued challenging the at-large elections for the 

Marion County Commission. Black citizens made up over forty percent of the total 
population of the county, but had never elected a candidate of their choice to the 
three-member commission. After DOJ filed a similar action, the cases were 
consolidated, and the parties settled. The court entered a consent order finding 
the plaintiffs had demonstrated a likelihood of success on their claim that the plan 
diluted the voter strength of people of color. As part of the settlement, the parties 

                                                       

140 Ex. 3, McCrary Report at 77–78.  

141 Id. 

142 Ex. S6, Settlement Agreement, supra note 66; Ex. 3, McCrary Report at 79-80.  

143 See Complaint, Kwon v. Crittenden, No. 1:18-cv-05405-TCB (N.D. Ga. Nov. 27, 2018), ECF No. 1 (attached 
as Exhibit 28); see also Consent Order, Kwon, No. 1:18-cv-05405-TCB (N.D. Ga. Nov. 29, 2018), ECF No. 7 
(attached as Exhibit 29). 
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agreed to a new plan that would contain three single-member districts, one of 
which was majority Black.144 
 

● In 2011, plaintiffs challenged Fayette County’s at-large method of electing boards 
of commissioners and education. Each board comprised five at-large seats. 
Plaintiffs claimed that the at-large system effectively meant that no Black 
candidates would be elected to either board and violated Section 2 of the VRA.145 
The parties settled before trial.146 The settlement discarded the five at-large seats 
and replaced them with four seats elected from single-member districts and one 
at-large seat.147  

 
● In 2016, plaintiffs challenged the Emanuel County districting plan for school 

board elections. Plaintiffs alleged that the plan violated Section 2 of the VRA. On 
December 8, 2016, the parties informed the court of their agreement to resolve 
the matter and that Emanuel County would be redrawing its map, including 
creating two majority-minority single-member districts.148 

 
Two additional cases involved improper challenges to voters’ registration or ability to 

vote. Both cases implicated Georgia’s provisions that allow citizens to call any other voter’s 
eligibility into question.149 If the Board of Registrars concludes there is probable cause for a 

                                                       

144 Marion County, Georgia to Change its Method of Election in an Agreement with the Justice Department, 
DEP’T OF JUST. (June 6, 2000), https://www.justice.gov/archive/opa/pr/2000/June/320cr.htm (describing 
terms of settlement) (attached as Exhibit 30). 

145 Complaint, Ga. State Conf. of NAACP v. Fayette Cnty. Bd. of Comm’rs, No. 3:11-cv-00123-TCB (N.D. Ga. 
Aug. 9, 2011), ECF No. 1 (attached as Exhibit S12). The District Court found a Section 2 violation on summary 
judgment, but the Eleventh Circuit later vacated that judgment, requiring the lower court to conduct a bench 
trial. See Ga. State Conf. of NAACP v. Fayette Cnty. Bd. of Comm’rs, 775 F.3d 1336 (11th Cir. 2015).  

146 Consent Order, Ga. State Conf. of NAACP v. Fayette Cnty. Bd. of Comm’rs, No. 3:11-cv-00123-TCB (N.D. 
Ga. Jan. 28, 2016), ECF No. 289 (attached as Exhibit 31); see also Fayette Settlement Key Points, NAACP 
Legal Def. and Educ. Fund, https://naacpldf.org/document/fayette-settlement-key-points. 

147 Ex. 31, Consent Order, Ga. State Conf. of NAACP, No. 3:11-cv-00123-TCB (N.D. Ga. Jan. 28, 2016), ECF No. 
289. 

148 Fourth Consent Motion to Stay Proceedings, Ga. State Conf. of NAACP v. Emanuel Cnty. Bd. of Comm’rs, 
No. 6:16-cv-00021-JRH-GRS (S.D. Ga. Dec. 8, 2016), ECF No. 37 (attached as Exhibit 32); Order on 
Stipulation of Dismissal, Ga. State Conf. of NAACP v. Emanuel Cnty. Bd. of Comm’rs, No. 6:16-cv-00021-
JRH-GRS (S.D. Ga. May 16, 2017), ECF No. 40 (attached as Exhibit 33). 

149 Two provisions of the Georgia Code provide for voter challenges: O.C.G.A. § 21-2-229 (attached as Exhibit 
34†), which permits any elector in a given county to bring a pre-election challenge to a fellow elector at any 
time to strike them from the rolls, and O.C.G.A. § 21-2-230 (attached as Exhibit 35), which permits any elector 
to challenge the right of another elector to vote in a particular election. Georgia’s recent legislation provides 
that there is no limit on how many challenges any one individual can bring and requires a hearing on a 
challenge under § 21-2-229 to take place within ten days of serving notice of the challenge. See Ex. 13, 2021 Ga. 
Laws Act 9 (S.B. 202) §§ 15–16. In other words, “[l]awful voters targeted by indiscriminate challenges will now 
be forced to quickly arrange to defend their qualifications before a government board or risk 

https://naacpldf.org/document/fayette-settlement-key-points
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challenge to a voter’s eligibility in a particular election, the registrars notify the poll workers 
at the challenged voter’s precinct of the voter’s challenged status. When the voter arrives to 
cast a ballot, the poll workers will inform the voter of the voter’s status and the voter will 
have the opportunity to prove eligibility to the Board.150 This “opportunity” involves either 
conducting a hearing on Election Day before polls close—forcing the voter to wait to cast her 
ballot until the resolution of the dispute—or allowing the voter to cast a “challenged” ballot, 
which will be subject to invalidation if the Board concludes that the voter is ineligible.151 

 
Although the challenge provisions may appear to serve a legitimate function in the 

abstract, the provisions have frequently been used to harass and suppress voters—
particularly voters of color—and jeopardize their valid registrations. In one case, DOJ sued 
Long County, alleging the county forced forty-five non-white voters whose right to vote had 
been challenged on citizenship grounds, to attend a hearing and provide proof of eligibility 
to vote, even though there was no evidence calling into questions their citizenship.152 The 
district court ultimately entered a Consent Decree that required the county to re-train their 
election officials and notify the challenged voters there was no evidence to support the 
challenge and they could vote.153  

 
Abuses of the challenge process have continued apace. In 2015, the Hancock County 

Board of Elections and Registration relied on the challenge procedures to challenge 
systematically roughly twenty percent of the County’s electorate. This process was ultimately 
blocked by litigation, but not before substantial damage was done.  

 
According to the Complaint, then-BOER Vice Chairwoman Nancy Stephens, a white 

resident of the seventy-one percent Black Hancock County, filed voter challenges as a 
private citizen.154 Using access she had as a BOER member, Stephens compared voters’ 
registration addresses with the address on voters’ drivers’ licenses to identify potential 
mismatches.155 At a BOER meeting, Stephens presented a list of the (all Black) voters she 

                                                       

disenfranchisement and removal from the registration rolls.” New Georgia Project v. Raffensperger, No. 1:21-
cv-01229-JPB, 2021 WL 1158043 (N.D. Ga. Mar. 25, 2021). (Exhibits that appear next to “†” refer to provisions 
of Georgia’s Election Code that were revised by S.B. 202. These provisions of Georgia’s Election Code are 
updated from the versions attached as exhibits in the report submitted on April 20, 2021).  

150 Ex. 35, O.C.G.A. § 21-2-230(c). 

151 Id. § 21-2-230(h)–(i). 

152 See United States v. Long Cnty., Ga., No. 2:06-cv-00040-AAA, 2006 WL 8458526 (S.D. Ga. Feb. 10, 2006) 
(attached as Exhibit 36). 

153 Id. 

154 Ex. 10, Complaint ¶¶ 45, 49, 50, Ga. State Conf. of NAACP v. Hancock Cnty. Bd. Of Elections and 
Registration, No. 5:15-cv-00414-CAR (M.D. Ga. Nov. 3, 2015) ECF No. 1. 

155 Id. ¶ 51. 
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was challenging, and also presented a second list of challenged voters.156 When the BOER 
held a special meeting to consider the sixteen challenges, Stephens made and seconded 
motions for probable cause on her own challenges, and voted for probable cause on all 
sixteen.157 The BOER found probable cause for five of the challenges and scheduled a second 
meeting to consider canceling those five voters’ registrations.158 Then, after concerns were 
raised about the propriety of Stephens filing challenges, a private citizen, Don Bevill, took up 
the mantle.159 While most of Bevill’s challenges failed for a clear lack of substantiating 
evidence, he did remove thirty voters from the rolls.160  

 
The voters placed on these challenged lists were severely burdened, intimidated, and 

too often wrongfully purged from the voter rolls. First, the BOER partnered with the 
Hancock County Sheriff’s office to issue summonses to challenged voters, even sending 
deputies to voters’ homes.161 In a county with much higher arrest rates for Black residents 
than white residents, using police was an overt show of force, and Black voters perceived it 
as such.162 Moreover, Hancock County is one of the poorest counties in the State, with an 
average per capita income of $16,704.163 Many of the challenged voters lived outside the city 
and could not afford to miss work to attend the hearing, much less secure legal advice.164 
One challenged voter, Johnny Thornton, was a former agent of the U.S. Drug Enforcement 
Agency who lived on a catfish farm twenty minutes outside the town of Sparta—the address 
at which he worked, resided, and received his bills, and which is displayed on his driver’s 
license.165 Thornton hired an attorney, who informed the BOER that Thornton was 

                                                       

156 Id. ¶¶ 49, 50.  

157 Id. ¶ 54. 

158 Id. ¶¶ 55, 56.  

159 Bevill’s challenges bore a striking resemblance to Stephens’s challenges. Id. at ¶ 6. Bevill brought roughly 
119 challenges against registered voters, the vast majority of them Black. Id. at ¶ 66. At the hearings, Bevill 
presented little to no evidence to substantiate his suspicions that these voters were ineligible. Id. at ¶¶ 70, 71. 
Nonetheless, three BOER members voted to find probable cause in several of these challenges, over the 
objections of both Black BOER members. Id. at ¶ 81. 

160 Id. ¶¶ 81, 101, 108, 109, 110.  

161 Neima Abdulahi, Ga. County Under Microscope, Accused of Suppressing Black Votes, 11 ALIVE (Aug. 5, 
2016), https://www.11alive.com/article/news/politics/elections/ga-county-under-microscope-accused-of-
suppressing-black-votes/85-288453664. 

162 Wines, supra note 73.  

163 QuickFacts: Hancock County, Georgia, U.S. CENSUS BUREAU, 
https://www.census.gov/quickfacts/fact/table/hancockcountygeorgia/PST040219 (last visited Apr. 8, 2021) 
(attached as Exhibit 37). 

164 Wines, supra note 73. 

165 Id. 

https://www.11alive.com/article/news/politics/elections/ga-county-under-microscope-accused-of-suppressing-black-votes/85-288453664
https://www.11alive.com/article/news/politics/elections/ga-county-under-microscope-accused-of-suppressing-black-votes/85-288453664
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unavailable to attend the hearing. The BOER purged him from the rolls anyway.166 Another 
challenged voter, Troy Harden, attended the hearing to ensure that he was not purged from 
the rolls. Once Harden insisted that he was an eligible voter, the BOER determined that the 
driver record the BOER used to determine probable cause to remove Harden was actually a 
record for an unrelated voter.167 Had Harden not attended, the BOER may well have 
persisted in its error. 

 
Hancock County’s application of these voter challenges was by no means racially 

neutral. One concerned citizen, Larry Webb, who is Black, learned of Bevill’s challenges and 
took it upon himself to raise similar challenges to white Hancock residents. Whereas the 
BOER had worked closely with Bevill to provide him access to voters’ registration 
information and drivers’ license addresses, and to the Election Superintendent and Hancock 
County Sheriff’s Department, the same BOER members proved obstructionist with Webb’s 
complaints, repeatedly adding procedural hurdles and refusing to consider his challenges.168  

 
Ultimately, a group of plaintiffs brought claims under the Fourteenth Amendment, 

Section 2 of the VRA, and the National Voter Registration Act (“NVRA”) of 1993, 52 U.S.C. 
§§ 20501-20511. After years of litigation, a federal court entered a Consent Decree enjoining 
the BOER’s actions.169 The Consent Decree prohibited the BOER from engaging in 
discriminatory challenges and required strict adherence to specific procedures going 
forward.170 The Consent Decree also required the BOER to submit to judicial oversight, 
including allowing an examiner to review the BOER’s list maintenance and voter challenge 
processes.171 The court retained jurisdiction for at least five years to resolve any issues 
arising from the BOER’s actions or the independent examiner’s recommendations.172 But as 
one editorial noted, “[i]t shouldn’t take a federal lawsuit for election officials to see it’s a bad 

                                                       

166 Id. 

167 Ex. 10, Complaint ¶ 106, Ga. State Conf. of NAACP v. Hancock Cnty. Bd. Of Elections and Registration, No. 
5:15-cv-00414-CAR (M.D. Ga. Nov. 3, 2015) ECF No. 1. 

168 Id. ¶¶ 111, 112, 113. 

169 Avery Braxton, Lawsuit Now Mandates Monitoring of Hancock County Elections, 13WMAZ (Oct. 31, 
2018), https://www.13wmaz.com/article/news/local/lawsuit-now-mandates-monitoring-of-hancock-county-
elections/93-609769958 (attached as Exhibit S13); see also Order on Joint Motion for Entry of Consent Order, 
Ga. State Conf. of NAACP, No. 5:15-cv-00414-CAR (M.D. Ga. Mar. 30, 2018), ECF No. 71 (attached as Exhibit 
38). 

170 Ex. 38, Order on Joint Motion for Entry of Consent Order at 3-4, Ga. State Conf. of NAACP, No. 5:15-cv-
00414-CAR (M.D. Ga. Mar. 30, 2018), ECF No. 71. 

171 Id. 

172 Id. 
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idea to send sheriff’s deputies knocking on doors while determining whether registered 
voters are eligible.”173 
 

The problems with voter challenges did not end with Hancock County or that 
litigation. In the 2020 election cycle, private organizations took advantage of Georgia’s 
voter-challenge law to harass voters—with the approval of Georgia officials. These 
organizations heeded President Trump’s unfounded, disingenuous, and dangerous 
invocations of voter fraud to challenge voters en masse. After a historic Presidential Election 
with record voter turnout among people of color, True the Vote, a Texas-based nonprofit 
(and outgrowth of the Tea Party movement) that claims to combat voter fraud,174 trained its 
sights on Georgia. In December 2020, True the Vote announced that the group had 
“partnered” with Georgians across all counties to challenge voters in the run-up to the 
January 2021 U.S. Senate runoff elections—elections that would decide which party would 
control the Senate.175 True the Vote systematically challenged the eligibility of hundreds of 
thousands of Georgia voters, relying not on individualized circumstances, but rather on the 
U.S. Postal Service’s National Change of Address (“NCOA”) registry, which is known to be 
inaccurate.176 Not content to merely file these challenges and let the process run as intended, 
True the Vote also established “voter integrity” hotlines, recruited poll watchers, and 
established a $1 million reward for successful reports of “election malfeasance.”177 Moreover, 
True the Vote members threatened that “[i]f the Georgia counties refuse[d] to handle the 
challenges of 366,000 ineligible voters in accordance with the law,” they would “release the 
entire list” to the public.178 

 
True the Vote’s efforts were sanctioned by high-ranking Georgia officials. In 

December 2020, True the Vote announced that it had partnered with the Georgia 

                                                       

173 Editorial: Voting Rights in Hancock County Still Hard-Fought, SAVANNAH NOW (Mar. 11, 2017, 9:07 p.m.), 
https://www.savannahnow.com/opinion/editorial/2017-03-11/editorial-voting-rights-hancock-county-still-
hard-fought.  

174 Suevon Lee, A Reading Guide to True the Vote, the Controversial Voter Fraud Watchdog, PROPUBLICA 
(Sept. 27, 2012), https://www.propublica.org/article/a-reading-guide-to-true-the-vote-the-controversial-
voter-fraud-watchdog (attached as Exhibit S14).  

175 True the Vote Partners with Georgians in Every County to Preemptively Challenge 364,541 Potentially 
Ineligible Voters, TRUE THE VOTE (Dec. 18, 2020), https://truethevote.org/news-posts/true-the-vote-partners-
with-georgians-in-every-county-to-preemptively-challenge-364541-potentially-ineligible-voters/.  

176 First Amended Complaint for Declaratory and Injunctive Relief ¶ 4, Fair Fight Inc. v. True the Vote, Inc., 
No. 2:20-cv-00302-SCJ (N.D. Ga. Mar. 22, 2021), ECF No. 73 (attached as Exhibit 39). 

177 Id. ¶¶ 5, 6.  

178 Id. ¶ 53. 
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35 

Republican Party ahead of the runoffs.179 Secretary of State Brad Raffensperger explicitly 
endorsed True the Vote’s tactics, saying that “the Elector Challenge is a vehicle under our 
law to ensure voter integrity. I support any effort that builds faith in our election system that 
follows the proper legal procedure.”180 And in one county, Muscogee County, the Chair of 
the County Republican Party himself submitted a mass challenge against over 4,000 
Muscogee voters.181 While many counties rejected True the Vote’s mass challenges, finding 
that the organization’s method of identifying purportedly ineligible voters was unreliable, 
some counties permitted the challenges to proceed.182 Ben Hill County’s Board of Elections 
voted 2-1 to find the challenges regarding 152 voters supported by probable cause and 
moved the voters into “pending hearing” status, which forced them to vote provisional 
ballots.183 Muscogee’s Board of Elections voted 3-1 to find probable cause for the 
approximately 4,000 challenged voters (exempting only overseas voters).184 

 
Declarations of voters submitted in court show that many of these voters were 

challenged in error:  
 
● Nakeitha Essix, a Muscogee resident, has been registered at her home since 

2011.185 While on a trip to Colorado, she lost her wallet. To get a replacement debit 
card sent to her in Colorado, Nakeitha changed her mailing address to her 
location in Colorado.186 Because of this temporary change, she could cast only a 
provisional ballot, as her eligibility had been challenged.187 She was told that 
someone would call her to cure her ballot, but as of her declaration, no one had 

                                                       

179 Bill Barrow, GOP Activist’s Voter Challenges Raise Questions in Georgia, ASSOCIATED PRESS (Dec. 21, 
2020), https://apnews.com/article/georgia-elections-political-organizations-voter-registration-atlanta-
3a8989df44c323ce798e0a5d34eb9876 (attached as Exhibit S15).  

180 TRUE THE VOTE, supra note 175. 

181 See Pls.’ Mem. of Law in Supp. of Mot. for Temporary Restraining Order at 6, Majority Forward v. Ben Hill 
Cnty. Bd. of Elections, No. 1:20-cv-00266-LAG (M.D. Ga. Dec. 27, 2020), ECF No. 5-1 (attached as Exhibit 41). 

182 Id.; see also Ex. 39, First Amended Complaint for Declaratory and Injunctive Relief ¶ 52, Fair Fight, Inc. v. 
True the Vote, Inc., No. 2:20-cv-00302-SCJ (N.D. Ga. Mar. 22, 2021), ECF No. 73. 

183 Ex. 41, Pls.’ Mem. of Law in Supp. of Mot. for Temporary Restraining Order at 11, Majority Forward, No. 
1:20-cv-00266-LAG (M.D. Ga. Dec. 27, 2020), ECF No. 5-1. 

184 Id. at 11–12. 

185 Declaration of Nakeitha Essix, Majority Forward, No. 1:20-cv-00266-LAG (M.D. Ga. Dec. 27, 2020), ECF 
No. 5-6 (attached as Exhibit 42). Ms. Essix’s Declaration, along with those of Mr. Turner and Ms. Lewis, were 
publicly filed in the Majority Forward case and are therefore provided here without redaction. 
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187 Id. 
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contacted her with further information.188 As Ms. Essix put it, “[i]t cannot be that 
I lose my right to vote in Georgia by simply misplacing my wallet.”189 
 

● Gamaliel Warren Turner, Sr., a Black veteran and contractor with the U.S. Navy, 
was dispatched to California in late 2019.190 To keep receiving his mail while on 
temporary work assignment, he submitted a temporary change of address.191 He 
did not register to vote in California nor did he notify Georgia of any intent to 
change his citizenship to California.192 Mr. Turner owned his home in Columbus, 
Georgia, at all relevant times, continued paying utilities while in California, and 
retained his Georgia driver’s license.193 He did, however, ask that his Georgia 
ballot be mailed to his California address.194 When his ballot did not arrive, he 
inquired and learned that he was a challenged voter—no one provided him any 
information on the steps he had to take to rebut the challenge.195 As of December 
24, 2020, he had not yet received his absentee ballot for the January 5, 2021 
Senate runoff election.196 

 
● Debra Lewis, a Ben Hill County resident has been registered in Georgia since she 

turned 18. In 2018 and 2019, Ms. Lewis traveled regularly between her permanent 
residence in Georgia and Missouri, where her boyfriend lived. In 2019, she 
temporarily changed her mailing address to Missouri “to save [her] friends the 
trouble of forwarding [her] mail while [she] was away.” She never planned to 
remain in Missouri and did not register to vote there or otherwise indicate a desire 
to change her residency. She maintained her Georgia driver's license and 
continued to pay utilities at her Georgia residence. In October 2020, she changed 
her mailing address back to her Georgia permanent residence. When Ms. Lewis 
attempted to vote in person on December 28, 2020, she was told that she could 
not vote that day and, instead, would need to attend a hearing on election day to 
prove her residency. She did not have time to do so. As Ms. Lewis put it, “It seems 
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190 Declaration of Gamaliel Warren Turner, Sr., Majority Forward, No. 1:20-cv-00266-LAG (M.D. Ga. Dec. 27, 
2020), ECF No. 5-4 (attached as Exhibit 43). 
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like there must have been a mistake for my name to end up on a list of challenged 
voters.”197 

 
These efforts not only constitute blatant partisan manipulation, but also reflect state-

sanctioned voter intimidation—even when unsuccessful in actually disenfranchising voters. 
True the Vote publicized the challenged voters’ names and addresses in December 2020—at 
the very same time that supporters of President Trump were issuing death threats to 
Georgia election officials.198 Other voters expressed fears of being targeted, threatened, or 
doxxed.199 Voter challenges exert a severe chilling effect on voters’ willingness and ability to 
vote. These effects are more pronounced on voters of color, given not only their 
disproportionate targeting, but also their histories with police and with state-sanctioned 
disenfranchisement.200 

 
● Additional Evidence Demonstrates that Georgia Remains Rife with Voting 

Rights Abuses. 
 

Besides evidence of improper challenges, there are numerous examples of voting 
rights abuses that do not meet the VRAA’s narrow evidentiary standards, but nonetheless 
demonstrate Georgia’s extensive recent history of voting rights violations. Several recent 
cases have resulted in preliminary injunctions against challenged practices.201 Although 
those recent cases may not have resulted in a qualifying “final judgment” or settlement 
agreement under the VRAA, issuing a preliminary injunction means that courts found it 
likely that the defendants committed a voting rights violation.202 That Georgia continues to 

                                                       

197 Declaration of Debra Lewis, Majority Forward, No. 1:20-cv-00266-LAG (M.D. Ga. Dec. 29, 2020), ECF No. 
21 (attached as Exhibit 44).  

198 Amy Gardner & Keith Newell, ‘Someone’s Going to Get Killed’: GOP Election Official in Georgia Blames 
President Trump for Fostering Violent Threats, WASH. POST (Dec. 1, 2020), 
https://www.washingtonpost.com/politics/georgia-official-trump-election/2020/12/01/f1d5c962-3427-11eb-
b59c-adb7153d10c2_story.html; Sean Keenan, An Atlanta Election Worker Is in Hiding After a Claim that He 
Tossed a Ballot. His Boss Says the Claim Is False, N.Y. TIMES (Nov. 6, 2020), https://nyti.ms/3p7oNDe.  

199 Declaration of [Redacted], Fair Fight, Inc. v. True the Vote, Inc., No. 2:20-cv-302-SCJ (N.D. Ga. Jan. 1, 
2021), ECF No. 26 (attached as Exhibit 45); Declaration of [Redacted] #2, Fair Fight, Inc. v. True the Vote, 
Inc., No. 2:20-cv-302-SCJ (N.D. Ga. Jan. 1, 2021), ECF No. 26 (attached as Exhibit 46). 

200 See Wines, supra note 73. 

201 There were several examples in the 2018 election cycle alone. See, e.g., Martin v. Kemp, 341 F. Supp. 3d 
1326 (N.D. Ga. 2018) (issuing preliminary injunction against rejection of absentee ballots without notice and 
an opportunity to cure); Ga. Coal. for the People’s Agenda, 347 F. Supp. 3d at 1251 (issuing preliminary 
injunction requiring individuals placed in pending registration status due to citizenship questions to vote a 
regular ballot by furnishing proof of citizenship); Democratic Party of Ga., Inc. v. Crittenden, 347 F. Supp. 3d 
1324 (N.D. Ga. 2018) (issuing preliminary injunction requiring counties to count absentee ballots with 
incorrect birthdates). 

202 There also are a number of pending cases that raise constitutional and VRA claims related to statewide and 
systemic voting rights abuses and have yet to be decided. Among these are Fair Fight Action’s challenge to the 

https://www.washingtonpost.com/politics/georgia-official-trump-election/2020/12/01/f1d5c962-3427-11eb-b59c-adb7153d10c2_story.html
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https://nyti.ms/3p7oNDe
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engage in discriminatory voting rights practices and these practices continue to be the 
subject of meritorious lawsuits, further confirms that Georgia will continue to be a hotbed of 
voting rights violations—and that future violations will continue to feed into the rolling 
coverage formula for years to come.  

 
Highlighting election officials’ indifference to voting rights is a recent policy 

regarding absentee ballot rejections. The State initially allowed eligible voters’ absentee 
ballots to be rejected with no way to remedy the rejection. Only after federal courts 
intervened to protect voters’ rights did the State reform its absentee ballot procedures to 
provide safeguards to ensure that valid absentee ballots were counted.  

 
Broadly speaking, Georgia used the same absentee ballot verification scheme from 

2007 to 2018. One federal judge explained the verification process as involving: (1) a voter 
would submit an absentee ballot application through mail, fax, email, or in-person, any time 
between 180 days before the election and the Friday before the election; (2) the county 
registrar or absentee ballot clerk would determine whether the individual requesting the 
ballot was eligible to vote by comparing their identifying information and signature to the 
information and signature on record, and deny the application if there was not a match; (3) 
the voter would complete the absentee ballot, including signing the oath of the elector and 
filling in other information on the oath envelope about the voter’s identity; and (4) county 
officials would once again review the signature and identifying information to determine 
whether to accept the ballot.203 

 
This process was rife with pitfalls for voters. Voters’ ballot applications or ballots 

could be rejected if a county official determined that the voter’s signature did not match the 
signature on file, or if the voter forgot to write their year of birth (or mistakenly put the 
current year instead of their year of birth) on the absentee ballot envelope. Although a voter 
could request another absentee ballot or vote in person even once an absentee ballot was 
rejected, those “remedies” were not always possible, and voters experienced hurdles in 
curing their ballots. Below are just a few examples of problems voters faced in trying to vote 
absentee in 2018.  

 
● In 2018, seventy-two-year-old voter Dinesh requested an absentee ballot so he 

would not have to stand in a long line to vote. He returned his ballot in person to a 
county employee and waited while the employee matched his signature against 
the signature on file. That employee told Dinesh he did not need to do anything 
more to make his ballot count. But on November 8, 2018, he learned that his 

                                                       

systemic maladministration of Georgia’s elections, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-
SCJ (N.D. Ga. Aug. 15, 2019).  

203 See Martin, 341 F. Supp. 3d at 1329-30; O.C.G.A. §§ 21-2-381 (attached as Exhibit 47†), 21-2-384 (attached 
as Exhibit 48), 21-2-386 (attached as Exhibit 49) (2018) The appended exhibits include changes adopted in 
2019 via H.B. 316.  
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absentee ballot had been rejected for missing his year of birth—and that nothing 
could be done to correct the error. He was told his vote was not counted.204  
 

● Thires learned that his absentee ballot had been rejected due to writing the 
current year instead of year of birth on the ballot. The county never informed him 
of a problem with the ballot or provided a mechanism to cure the error. As Thires 
put it, “I am incredulous that my vote could be rejected for something as simple as 
a wrong birth year on an absentee ballot if all the other information and signature 
match my voter registration information.”205 

● Vicki helped her eighty-seven-year-old mother, who is blind, with the absentee 
ballot process. Vicki’s mother is committed to voting and had never had a ballot 
rejected before, but was told that her ballot had been rejected for the November 
2018 General Election due to signature mismatch. Vicki and her mother received 
inconsistent information about whether the ballot had been counted.206   

For the November 2018 General Election, multiple voter protection groups sounded 
the alarm that certain counties—most notably Gwinnett County, the second-largest county 
in Georgia—may have been disproportionately rejecting absentee ballots, and that absentee 
ballot rejections appeared to be disproportionately affecting voters of color.207 The data 
supported the groups’ concerns. Per an analysis of absentee ballot rejection data across the 
100 Georgia counties that reported any rejected absentee ballots, Black voters were more 

                                                       

204 Declaration of Dinesh [last name redacted] ¶ 3 (attached as Exhibit 50). Over the years, Fair Fight Action 
has collected thousands of declarations from people who contacted Fair Fight Action describing long lines, 
poorly trained poll workers, missing absentee ballots, purged voter registrations without the voter receiving 
notice, and inaccurate voter registration records that threatened a voter’s ability to vote. The stories express, in 
voters’ own words, their sadness, frustration, and anger that their home state would trample their most 
fundamental right. But, besides the anger, the stories also present triumph and show the lengths to which 
many voters have gone to vote. Fair Fight Action shares these stories so the reader can visualize how Georgia’s 
decisions post-Shelby County have had real-life effects on people’s lives and right to vote. With the exception 
of declarations of voters who have spoken publicly, the declarations FFA has collected and now submits with 
this report are redacted to protect the declarants’ privacy. Some declarations appear more than once in the 
report. 

205 Declaration of Thires [last name redacted] ¶¶ 4–6 (attached as Exhibit 51). 

206 Declaration of Vicki [last name redacted] ¶¶ 4–8 (attached as Exhibit 52). 

207 See Curt Devine & Drew Griffin, Georgia County Tosses Out Hundreds of Minority Absentee Ballots, CNN 
POLITICS (Oct. 21, 2018), https://www.cnn.com/2018/10/20/politics/gwinnett-county-absentee-ballots; Mark 
Niesse & Tyler Estep, High Rate of Absentee Ballots Thrown Out in Gwinnett, ATLANTA J.-CONST. (Oct. 16, 
2018), https://www.ajc.com/news/state--regional-govt--politics/high-rate-absentee-ballots-thrown-out-
gwinnett/azdOsCxX2X6mT8PTrgZlJI/.  

https://www.cnn.com/2018/10/20/politics/gwinnett-county-absentee-ballots
https://www.ajc.com/news/state--regional-govt--politics/high-rate-absentee-ballots-thrown-out-gwinnett/azdOsCxX2X6mT8PTrgZlJI/
https://www.ajc.com/news/state--regional-govt--politics/high-rate-absentee-ballots-thrown-out-gwinnett/azdOsCxX2X6mT8PTrgZlJI/
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likely than white voters to have their absentee ballots rejected in seventy percent of those 
counties.208 
 

After voters and voting rights organizations sued to protest the absentee ballot 
rejection process, federal courts ultimately acted to ensure eligible Georgia absentee voters 
would have their ballots counted for the November 2018 General Election. In Martin v. 
Kemp, U.S. District Court Judge Leigh Martin May first held that the plaintiffs had 
established a likelihood of success on a claim that the statutory scheme described above 
violated constitutional due process protections given the absence of a procedure for curing a 
signature mismatch issue for rejected absentee ballots or applications.209 The State already 
had a structure in place for allowing voters to “cure” the validity of provisional ballots, so the 
burden on the State would be minimal—and the importance of allowing “all eligible voters” 
to vote outweighed any additional burdens on the State.210 

 
After Judge May’s decision addressing rejections for signature mismatch, the 

problems continued regarding rejection for date of birth issues. Then, on November 12, 
2018, the Secretary of State issued an Official Election Bulletin to counties to the effect that 
Georgia law did not mandate the automatic rejection of any ballot lacking the voter’s place 
or date of birth, but did not instruct counties they must accept ballots with such immaterial 
inaccuracies or omissions.211 One State Election Board Member vigorously objected, noting 
that the Bulletin cited advice from the Georgia Attorney General but “completely omit[ted]” 
guidance from the Georgia Attorney General to the effect that federal law, in that Board 
Member’s words, “prohibits rejection of a ballot when the omitted information is 
immaterial.”212 

 
Shortly after that bulletin was issued, Judge May granted a temporary restraining 

order against Gwinnett County because county officials were rejecting absentee ballots 

                                                       

208 See Expert Rebuttal Report of Daniel A. Smith at 22-23, Fair Fight Action Inc. v. Raffensperger, No. 1:18-
cv-05391-SCJ (N.D. Ga. March 4, 2020), ECF No. 259 (attached as Exhibit 53). 

209 See Martin, 341 F. Supp. 3d at 1337–41 (N.D. Ga. 2018).  

210 See id.; see also Martin v. Kemp, No. 1:18-cv-4776-LMM, 2018 WL 10509482 (N.D. Ga. Oct. 25, 2018) 
(entering terms of preliminary injunction); Ga. Muslim Voter Project v. Kemp, Nos. 18-14502-GG, 18-14503-
GG, 2018 WL 7822108 (11th Cir. Nov. 2, 2018) (denying stay pending appeal); Ga. Muslim Voter Project v. 
Kemp, 918 F.3d 1262 (11th Cir. 2019) (opinions related to Eleventh Circuit’s denial of stay of preliminary 
injunction). Judge May also issued an opinion after this opinion denying a motion for preliminary injunction 
on additional statewide relief relating to absentee ballots. See Order Den. Am. Mot. Prelim. Inj. at 3-5, Martin 
v. Kemp, No. 1:18-cv-04776-LMM (N.D. Ga. Nov. 2, 2018), ECF No. 41 (attached as Exhibit 54). 

211 Reply Br. Supp. Pls.’ Emerg. Mot. TRO at 15-16, Martin, No. 1:18-cv-04776-LMM (N.D. Ga. Nov. 12, 2018), 
ECF No. 54 (attached as Exhibit 55) (Plaintiffs attached the Official Election Bulletin as Exhibit 16 to their 
Reply Brief).  

212 See Email from David Worley to Jansen Head, et al. (Nov. 13, 2018) (attached as Exhibit 56). 
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solely due to omitted or erroneous birth years.213 There, the court held that the plaintiffs had 
established a likelihood of success on the merits of their argument that the rejection of an 
absentee ballot based solely on a missing or inaccurate birth year violated Section 
10101(a)(2)(B) of the Civil Rights Act, which “forbids the practice of disqualifying voters 
‘because of an error or omission on any record or paper relating to any application, 
registration, or other act requisite to voting.’”214 The court also determined that a voter’s 
“ability to correctly recite his or her year of birth on the absentee ballot envelope is not 
material to determining said voter’s qualifications under Georgia law”—especially since 
county officials would have confirmed the voter’s eligibility to vote during the absentee 
ballot application process.215 Judge May observed that the Georgia Supreme Court had 
already explicitly recognized that Georgia law “does not mandate the automatic rejection of 
any absentee ballot lacking the elector’s place and/or date of birth,” and that other counties 
did not require voters to provide their years of birth to have their ballots accepted.216 As in 
the earlier Martin decision, Judge May recognized that “the public interest is best served by 
allowing qualified absentee voters to vote and have their votes counted.”217 

 
Despite Judge May’s order enjoining Gwinnett County from rejecting absentee ballots 

for missing or incorrect dates of birth (when a voter’s eligibility had already been 
determined), Georgia statewide officials did not immediately act to ensure that other 
counties did not reject ballots on similar immaterial grounds. The same State Election Board 
Member who had objected to the original Official Election Bulletin discussed above 
reiterated his concerns in the wake of Judge May’s order, asking the Secretary of State to 
issue new guidance based on the order that counties were required under federal law to 
accept ballots with immaterial errors or omissions in the date of birth.218 The Secretary of 
State declined to issue that clarification, deciding “not [to] take any action until we see what 
the Court orders” in other pending statewide litigation.219  

 
In that other pending litigation, Democratic Party of Georgia, Inc. v. Crittenden, 

U.S. District Judge Steve C. Jones rectified the problem on a statewide basis for the 
November 2018 General Election. The court granted a preliminary injunction enjoining the 
Georgia Secretary of State “from certifying the State Election results until she has confirmed 

                                                       

213 See Martin v. Crittenden, 347 F. Supp. 3d 1302 (N.D. Ga. 2018). This is the same case number as Martin v. 
Kemp. The name of the lead defendant changed because now-Governor Kemp resigned his office as Secretary 
of State following the election. 

214 Id. at 1308 (quoting 52 U.S.C. § 10101(a)(2)(B)). 

215 Id. at 1308-09.  

216 See id. at 1309 (quoting Jones v. Jessup, 279 Ga. 531, 533 n.5 (2005)). 

217 Id. at 1310-11.  

218 See Email from David Worley to Jansen Head, et al. (Nov. 13, 2018) (attached as Exhibit 57). 

219 See Email from Robyn Crittenden to David Worley, et al. (Nov. 14, 2018) (attached as Exhibit 58). 
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that each county’s returns include the counts for absentee ballots where the birthdate was 
omitted or incorrect.”220 In the opinion, Judge Jones specifically noted the court’s 
“concern[]” about “Secretary Crittenden’s discretionary instructions to county election 
officials . . . concerning the verification of absentee mail-in ballots,” observing that “[w]hile 
Gwinnett County is now under one instruction from Judge May to count absentee mail-in 
ballots that contain a birth year error or omission, the other 158 counties in Georgia have 
been given the impression that they have the complete discretion to either count such ballots 
or reject them entirely.”221 Judge Jones, following the rationale in Judge May’s decision, 
determined the plaintiffs had shown a likelihood of success on the argument that rejecting 
absentee ballots for missing or incomplete dates of birth violated Section 10101(a)(2)(B) of 
the Civil Rights Act.222  

 
Following these federal court decisions reshaping the absentee ballot verification 

process for the 2018 General Election, the State briefly took steps in the right direction. 
House Bill 316 (“H.B. 316”), which purported to enact various election “reforms” in the wake 
of the 2018 General Election, implemented a process by which voters could “cure” problems 
with their absentee ballot applications and absentee ballots.223 It also amended the content 
of the absentee ballot oath to eliminate the requirement that voters provide their year of 
birth.224 In addition, the Secretary of State and members of the State Election Board signed 
a settlement agreement in March 2020 in response to litigation brought by the Democratic 
Party of Georgia, the Democratic Senate Campaign Committee, and the Democratic 
Congressional Campaign Committee.225 As part of that agreement, the State Election Board 
agreed to promulgate a rule requiring prompt notifications to voters of the rejection of 
absentee ballots.226 The Secretary of State also agreed to issue an Official Election Bulletin 
directing counties to require signatures to be found to be a mismatch by at least two of three 
election officials before being rejected.227 Despite these additional measures to facilitate 
absentee voting, voters nonetheless face substantial hurdles to cure their ballots. For 
example, Edward is a Cobb County voter who serves as caretaker for his brother and his 
sister-in-law, who suffered a stroke and therefore signs documents with an X. Even though 

                                                       

220 Democratic Party of Ga., Inc., 347 F. Supp. 3d at 1347. 

221 Id. at 1340-41.  

222 Id. 

223 See Ex. 47†, O.C.G.A. § 21-2-381, Ex. 49, O.C.G.A. § 21-2-386 (2019).  

224 See Ex. 48, O.C.G.A. § 21-2-384.  

225 See Compromise Settlement Agreement and Release, Democratic Party of Ga., Inc. v. Raffensperger, No. 
19-cv-5028-WMR (N.D. Ga. Nov. 6, 2019), ECF No. 56-1 (attached as Exhibit 59).  

226 See Ga. Comp. R. & Regs. § 183-1-14-.13 (attached as Exhibit 60).  

227 See Ex. 59, Compromise Settlement Agreement and Release, Democratic Party of Ga., No. 19-cv-5028 
(N.D. Ga. Nov. 6, 2019) at 3–4.  
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Edward’s sister-in-law voted absentee without a problem for the November 2020 General 
Election, her ballot was rejected for the subsequent runoff election. Edward had difficulty 
getting clear information from the county or the State about why the rejection had happened 
or what could be done, even when he explained that he had witnessed both signatures.228  

 
These small but seemingly positive developments for voters in Georgia were short-

lived. As discussed in more detail in Part IV, recent changes to Georgia law reimpose the 
date-of-birth requirement for absentee ballots and require the date of birth on the ballot to 
match the date on record. Further, Georgia has again changed the method of verifying the 
identity of voters requesting absentee ballots, shifting away from signature match entirely. 
These changes and other changes to the absentee ballot process will create new barriers to 
absentee voting more likely to affect voters of color. 

 
The obstacles voters face in verifying absentee ballots must be considered in tandem 

with other problems voters face when attempting to vote absentee. During the past several 
elections, many voters have not received their absentee ballots with sufficient time to be 
assured that the voters could return those ballots by the election—or never received their 
ballots.229 Some of those voters went to great lengths to return their ballots in time or to vote 
in person.230 Other voters have had difficulty canceling their absentee ballots to vote in 
person—such as when they received the ballots too late or received damaged ballots—or had 
to vote provisionally.231 Still other voters had additional difficulties, such as accessing drop 

                                                       

228 See Declaration of Edward [last name redacted] ¶¶ 3–15 (attached as Exhibit 61). 

229 See Declaration of Aria [last name redacted] ¶¶ 7–9 (attached as Exhibit 62); Declaration of Amanda from 
DeKalb [last name redacted] ¶ 12 (attached as Exhibit 63); Declaration of Sharonda [last name redacted] ¶¶ 3–
5 (attached as Exhibit 64); Declaration of Mykel [last name redacted] ¶¶ 3–8 (attached as Exhibit 65); 
Declaration of Heath [last name redacted] ¶¶ 3–7 (attached as Exhibit 66); Declaration of Alexandra [last 
name redacted] ¶¶ 3–13 (attached as Exhibit 67); Declaration of Madison [last name redacted] ¶¶ 4–9 
(attached as Exhibit 68); Declaration of Stephanie [last name redacted] ¶¶ 3–20 (attached as Exhibit 69); 
Declaration of Maria [last name redacted] ¶¶ 3–7 (attached as Exhibit 70); Declaration of Tabatha [last name 
redacted] ¶¶ 3–16 (attached as Exhibit 71); Declaration of Mustapha [last name redacted] ¶¶ 3–13 (attached as 
Exhibit 72); Declaration of Sue [last name redacted] ¶¶ 3–6 (attached as Exhibit 73); Declaration of Kendall 
[last name redacted] ¶¶ 3–5 (attached as Exhibit 74); Declaration of Christie [last name redacted] ¶¶ 3–13 
(attached as Exhibit 75); Declaration of Katrina [last name redacted] ¶¶ 3–5 (attached as Exhibit 76); 
Declaration of Jacqueline [last name redacted] ¶¶ 3–6 (attached as Exhibit 77); see also Declaration of LeeAnn 
[last name redacted] ¶ 6 (attached as Exhibit 78) (volunteer assisting with canceling absentee ballots noted 
that college students came to vote in person because they had not received their absentee ballots). 

230 See, e.g., Declaration of Pamela from Fulton [last name redacted] ¶¶ 3–14 (attached as Exhibit 79) (“It has 
taken 40 emails, six Twitter messages, and ten phone calls to ensure my constitutional rights are met.”); 
Declaration of Annie [last name redacted] ¶¶ 6–41 (attached as Exhibit 80) (voter drove from Massachusetts to 
Georgia to vote in the November 2020 General Election after her ballot did not arrive in time to return it, then 
had to call the county office multiple times to address delays with ballot for the January 2021 Senate runoff). 

231 See Declaration of Patricia from Cobb [last name redacted] ¶¶ 4–7, 10, 13 (attached as Exhibit 81); 
Declaration of Reuben [last name redacted] ¶ 15 (attached as Exhibit 82); Declaration of Donna from Haralson 
[last name redacted] ¶¶ 3–16 (attached as Exhibit 83); see also Declaration of Jane [last name redacted] ¶ 13 
(attached as Exhibit 84) (describing problem witnessed as a poll worker); Declaration of Phyllis [last name 



 

 
44 

boxes,232 experiencing delays because they were incorrectly listed in the system as already 
voting absentee, or repeatedly being told in multiple elections that their registration 
information was not in the system for them to request absentee ballots. Of note, the 
intersection between communities of color and voters with physical challenges often 
adversely affects voters of color who are doubly hampered in their ability to vote because, as 
Margo details, the simple act of reaching a drop box to deposit a ballot—if a drop box is even 
available—can be a test. 

 

                                                       

redacted] ¶ 16 (attached as Exhibit 85) (same); Declaration of Karen [last name redacted] ¶¶ 7–11 (attached as 
Exhibit 86) (describing problems witnessed as a poll watcher). 

232 See Declaration of Margo [last name redacted] ¶¶ 3–10 (attached as Exhibit 87) (describing difficulty with 
wheelchair access to drop box); Declaration of Keosha [last name redacted] ¶¶ 3–5 (attached as Exhibit 88) 
(recounting experience with ballot being rejected for being late after being placed in drop box before the 
deadline on Election Day). 
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Georgia’s Recent Election History Demonstrates  
that Voting Rights Violations Persist.  

Georgia has emerged as a key election battleground. The 2018 and 2020 statewide 
elections were hotly contested, with record-breaking turnout. This massive turnout is 
striking, given the decade-long voter suppressipon efforts waged in Georgia. Throughout the 
2010s, the State repeatedly changed the rules for who can vote, where, and how—forcing 
voters to struggle to access the franchise and overcome hurdles to register, stay registered, 
and finally cast their ballots.  

The 2018 Gubernatorial Election between former Georgia House Minority Leader 
Stacey Abrams and then-Secretary of State Brian Kemp was the closest gubernatorial race in 
Georgia in over fifty years.233 The contest drew nearly four million voters, with Kemp 
winning by roughly 55,000 votes.234 Just two years later, however, Georgia voters of color 
voted in historic numbers. Given the preference of voters of color for Democratic candidates, 
in the 2020 election, former Vice President Joe Biden won the State’s sixteen Electoral 
College votes by roughly 11,800 votes—a 0.234 percent margin235—marking the first time a 
Democratic presidential candidate won the State in nearly thirty years.236 Both November 
Senate races—the special election between Reverend Raphael Warnock and then-Senator 
Kelly Loeffler, and the regularly scheduled election between Jon Ossoff and then-Senator 
David Perdue—required January runoff elections.237 Both Democratic challengers narrowly 
won.238 

Faced with the growing competitiveness of statewide elections, Georgia implemented 
changes to State election laws and practices that hindered certain voters. For example, 

                                                       

233 Alan Blinder & Richard Fausset, Stacey Abrams Ends Fight for Georgia Governor with Harsh Words for 
Her Rival, N.Y. TIMES (Nov. 16, 2018), https://www.nytimes.com/2018/11/16/us/elections/georgia-governor-
race-kemp-abrams.html?smid=url-share. 

234 Id. 

235 Georgia Election Results, N.Y. TIMES, 
https://www.nytimes.com/interactive/2020/11/03/us/elections/results-georgia.html (last visited Apr. 4, 
2021). 

236 Nate Cohn et al., Detailed Turnout Data Shows How Georgia Turned Blue, N.Y. TIMES: THE UPSHOT (Nov. 
17, 2020), https://www.nytimes.com/interactive/2020/11/17/upshot/georgia-precinct-shift-suburbs.html.  

237 Richard Fausset & Nick Corasaniti, Georgia Recertifies Election Results, Affirming Biden’s Victory, N.Y. 
TIMES (Dec. 7, 2020), https://www.nytimes.com/2020/12/07/us/politics/georgia-recertify-election-
results.html.  

238 Alana Wise, Jon Ossoff Wins Georgia Runoff, Handing Democrats Senate Control, NPR (Jan. 6, 2021), 
https://www.npr.org/2021/01/06/952417689/democrat-jon-ossoff-claims-victory-over-david-perdue-in-
georgia-runoff.  
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under then-Secretary Kemp’s leadership, “750,000 more names were purged between 2012 
and 2016 than between 2008 and 2012,”239 and another 668,000 in 2017 before Kemp’s 
own race for governor.240 Many of these voters were purged under the State’s “Use It or Lose 
It” provision, which removed voters who had changed addresses, but often ensnared 
unsuspecting voters who had maintained their residences.241 Meanwhile, the Secretary of 
State’s office continued to employ the stringent voter verification policy of “Exact Match.”242 
As Leader Abrams observed in late 2018, “Georgia citizens tried to exercise their 
constitutional rights and were still denied the ability to elect their leaders.”243 

As previously mentioned, Fair Fight Action took on the mission to tell the stories of 
Georgia residents who were denied a free and fair opportunity to vote. In the last two years, 
Fair Fight Action gathered thousands of compelling declarations. Some of these declarations 
underpin Fair Fight Action’s lawsuit against ongoing voter suppression, and they all 
preserve a record of injustices and assure voters that their experiences and hardships 
matter. The hurdles voters have had to overcome are varied, and derive from official policies 
and unofficial practices. These include Georgia’s repeated changes to the rules about what 
documentation voters must show to successfully register to vote and cast their ballots, the 
Secretary of State’s aggressive approach to purging voters from the rolls based on minor 
inaccuracies, and its practice of holding voter registration applications in limbo for trivial 
typographical errors. These declarations paint a stark portrait of dysfunction in elections 
across the State, which this Section details. 

While Georgia and its counties have enacted laws, policies, and practices making it 
harder to vote and easier to deny the franchise to eligible voters, the Secretary of State’s 
office has redoubled its efforts to harass or intimidate registered voters. In December 2020, 
for example, the Secretary of State’s office wrote to 8,000 Georgia voters who had requested 
absentee ballots for the January 2021 Senate runoff election and were identified as having 

                                                       

239 Jonathan Brater et al., Purges: A Growing Threat to the Right to Vote, BRENNAN CTR. FOR JUST. (July 20, 
2018), https://www.brennancenter.org/sites/default/files/2019-08/Report_Purges_Growing_Threat.pdf at 4 
(attached as Exhibit S16). 

240 Khushbu Shah, ‘Textbook Voter Suppression’: Georgia’s Bitter Election a Battle Years in the Making, THE 

GUARDIAN (Nov. 10, 2018), https://www.theguardian.com/us-news/2018/nov/10/georgia-election-recount-
stacey-abrams-brian-kemp.  

241 Maya T. Prabhu & Mark Niesse, 22,000 Reinstated to Voting Rolls as Georgia Attorneys Defend Purge, 
ATLANTA J.-CONST. (Dec. 20, 2019), https://www.ajc.com/news/state--regional-govt--politics/000-reinstated-
voting-rolls-georgia-attorneys-defend-purge/c4fp7iGVwnVr4WEbR1uulJ/. 

242 Democracy Defended: Analysis of Barriers to Voting in the 2018 Midterm Elections at 9, NAACP LEGAL 

DEF. AND EDUC. FUND, (Sept. 6, 2019), https://www.naacpldf.org/wp-
content/uploads/Democracy_Defended__9_6_19_final.pdf (attached as Exhibit S17).  

243 Blinder, supra note 233. 
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filled out a change of address notice.244 Although it is possible for a voter to both change her 
mailing address and still vote in Georgia (for example, when attending an out-of-state 
school), the official letters warned voters of criminal penalties if they fraudulently voted.245 
Similarly, the State Election Board has often exercised its authority to investigate voters and 
organizations conducting third-party voter registration efforts, rather than to investigate 
and rectify the maladministration of elections. The State Election Board’s investigations 
often linger for years while failing to update the voter. Such tactics send a powerful and 
threatening message to voters, instilling fear and dampening turnout. 

Voters also face hurdles that stem from pervasive under-resourcing and under-
investment in elections, which disproportionately affect communities of color. These 
challenges include, but are not limited to: the mass closures of polling places, forcing more 
voters to cast their ballots at fewer locations; polling places equipped with too few voting 
machines, or with malfunctioning and broken machines; inadequate supplies of emergency 
paper ballots at polling locations; and poorly trained poll workers who fail to offer voters 
provisional ballots, and sometimes even deny eligible voters’ legitimate requests for 
provisional ballots. These shortages all worked together in predictable ways to cause chaos 
and unprecedented lines at Georgia’s polling places in the 2018 and 2020 elections, severely 
burdening those voters who waited for hours and disenfranchising those who could not 
make that sacrifice. 

This Section recounts the pervasive obstacles voters were forced to overcome to 
exercise their constitutional right to vote, elevates some, though by no means all, of those 
voters’ stories, and displays the many shortcomings of the Georgia’s top election officials in 
permitting—or worse, actively causing—these conditions. 

A. During the 2018 Gubernatorial Election and Continuing Through the Most Recent 
Election Cycle, Voters in Georgia Experienced Voter Suppression in Areas 
“Covered” Under the VRAA.  

1. Exact Match—Changes in Documentation or Qualifications to Vote. 

HAVA requires that each state implement a uniform voter registration list and verify 
the accuracy of voter registration information and directs states to do so by entering into an 
agreement to match the information in its voter registration database with information in 
the state motor vehicle authority database.246 HAVA does not specify what information must 

                                                       

244 Michael King, Georgia Officials Contact 8k People Who May Have Moved Out of State but Requested 
Ballots for Jan. 5 Election, 11 ALIVE (Dec. 22, 2020), 
https://www.11alive.com/article/news/politics/elections/8000-contacted-who-may-have-moved-but-
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245 Id.  

246 See generally 52 U.S.C. § 21083(a). 
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be matched between the databases or how the state should use that information to verify 
voter registrations.247  

Georgia’s Exact Match policy takes voter verification to an extreme. The State 
compares each registrant’s citizenship status, first name, last name, date of birth, and either 
the registrant’s driver’s license number or the last four digits of the registrant’s Social 
Security Number (“SSN”) with information about the registrant in either Georgia’s 
Department of Driver Services (“DDS”) database, or, if the individual does not provide a 
state driver’s license number with the registration, with information in the federal Social 
Security Administration (“SSA”) database.248 

Any mismatch leads to a voter’s registration application being placed in limbo, 
requiring the applicant to take additional steps before that person may vote. “If even a single 
letter, number, hyphen, space, or apostrophe [does] not exactly match the [state or federal] 
database information”249 to which the voter registration is compared, the registration is 
flagged. A mere misspelling in the state or federal databases, difference in the way names 
are entered in the databases, or error in data entry from a voter registration form can 
prevent an eligible voter from voting. 250 This effective disenfranchisement takes place under 
the guise of voter verification.  

The citizenship data Georgia uses is likewise unreliable because of outdated 
information in the DDS database. Individuals who are lawfully present in the United States 
are eligible for a Georgia driver’s license regardless of citizenship status, and need not 
update their citizenship information with DDS after becoming naturalized citizens. As a 
result, naturalized citizens may be listed in State DDS records as non-citizens, triggering a 
citizenship non-match if they register to vote using their driver’s license number.251 

If a voter registration is flagged for a citizenship non-match, the registrant must 
present proof of citizenship before the voter may cast a ballot. The State prescribes the 
forms of proof allowed. If a voter registration is flagged for a non-match on any other field 
(i.e., an ID non-match), the registrant must present proof of identification before the voter 

                                                       

247 See id. 

248 See Expert Report of Kenneth Mayer at 8-9, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-
SCJ, ECF No. 238 (“Mayer Report”) (attached as Exhibit 89). 

249 See Stanley Augustin, Voting Advocates Announce a Settlement of “Exact Match” Lawsuit in Georgia, THE 
LAWYERS’ COMMITTEE (Feb. 10, 2017), https://lawyerscommittee.org/voting-advocates-announce-settlement-
exact-match-lawsuit-georgia. 

250 See Ex. 89, Mayer Report at 6. 

251 See id. at 11, 20-21 (explaining the high risks of inaccuracy associated with the use of driver’s license files to 
screen for citizenship). Proof of citizenship is not required to vote but, if provided to state or county election 
officials, can override a citizenship non-match. 
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may cast a ballot.252 The registrant must present such proof, sometimes within a limited 
period of time, even if the registration was incorrectly flagged.253  

Exact Match is a largely uncodified State policy. Nowhere does State or federal law 
dictate such a stringent match.254 Georgia’s unwritten Exact Match policy effectively 
imposes voter registration and eligibility requirements far more stringent than what HAVA 
prescribes.255 

Over the years, the Exact Match policy has resulted in the suspension or outright 
cancellation of thousands of voter registrations for reasons untethered to actual voter 
verification. This has remained the case even as the Exact Match policy has evolved. While 
legal challenges in court and advocacy in the State legislature have forced modifications to 
the policy over the last few years, Exact Match continues to impose a substantial and racially 
disproportionate burden on the right to vote. 

a. The Justice Department’s Denial of Preclearance for Exact Match 

In 2009, DOJ denied preclearance to Georgia’s Exact Match policy.256 DOJ explained 
that the policy did “not produce accurate and reliable information” and cited testimony “that 
an error as simple as transposition of one digit of a driver license number can lead to an 
erroneous notation of a non-match across all compared fields.”257 In denying preclearance, 
DOJ observed that “[t]he impact of these errors falls disproportionately on [] voters [of 
color].”258 

                                                       

252 See Ex. 3, McCrary Report at 79. 

253 See id. 

254 See Aug. 16, 2019, 30(b)(6) Deposition of Chris Harvey, Ga. Sec’y of State Elections Dir., Fair Fight Action, 
Inc. v. Raffensperger, No. 1:18-cv-05391-SCJ, ECF No. 507-1, Tr. 238:12-240:11 (attached as Exhibit 90). 

255 52 U.S.C. § 21083(b) (explaining that new voters who submit a voter registration application by mail, and 
have not previously voted in a federal election in a state, must provide a current and valid photo identification 
or present “a current utility bill, bank statement, government check, paycheck, or other government document 
that shows the name and address of the voter,” when they vote for the first time). See also Voter Registration: 
Recent Developments and Issues for Congress, CONGRESSIONAL RESEARCH SERVICE (Jun. 10, 2020), 
https://fas.org/sgp/crs/misc/R46406.pdf (attached as Exhibit 91). 

256 Ex. 8, Letter from Loretta King (May 29, 2009), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_090529.pdf.  
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In 2010, Georgia once again sought preclearance of its Exact Match policy.259 Its 
proposed procedure called for daily monitoring of the voter verification process and prompt 
notice to registrants who could not be verified through Exact Match.260 DOJ agreed to 
preclear the process.261 From 2010 to 2016, however, the State failed to abide by its pledge to 
“carefully monitor” the Exact Match process to prevent errors in determining voter 
eligibility and the inaccurate suspension of voter registrations.262 

b. Early Iterations of Exact Match 

As Exact Match was originally conceived and implemented, registrations with any 
trivial mismatch, were placed in “pending” status. Registrants were then given forty days to 
verify their eligibility. After forty days, the pending voter registrations would be cancelled, 
and the individual could not vote—even if they were eligible and the mismatch was through 
no fault of their own.263 

The notification letter sent to voters whose registrations were cancelled had multiple 
issues: (1) “the letter did not indicate what fields in the application failed to match, or 
whether data entry errors by state employees might explain the failure of information to 
match”;264 (2) the letters did not “provide any instruction to the applicants about what they 
should do if the information they originally provided in their voter registration applications 
was correct”;265 and (3) “the letters fail[ed] to inform applicants that they will not be able to 
vote in an upcoming election unless they submit a new application before the close of 
registration.”266  

In September 2016, a coalition of civil and voting rights groups sued Georgia 
challenging Exact Match as unlawful under the VRA and the First and Fourteenth 
                                                       

259 See Ex. 3, McCrary Report at 62. 

260 See id. at 63. 

261 “Georgia HAVA Verification” Presentation, Ga. Sec’y of State, State-Defendants-00114398, at State-
Defendants-00114404 (attached as Exhibit 92); Ex. 3, McCrary Report at 62-63; “Georgia HAVA Verification” 
Presentation, Ga. Sec’y of State, State-Defendants-00131676, at State-Defendants-00131682 (attached as 
Exhibit 93). 

262 Ex. 3, McCrary Report at 69. 

263 Stanley Augustin, Voting Rights Advocates File New Federal Voting Rights Lawsuit Challenging Georgia’s 
Restrictive Exact-Match Voter Registration Verification Scheme, THE LAWYERS’ COMMITTEE (Sept. 14, 2016), 
https://lawyerscommittee.org/voting-rights-advocates-file-new-federal-voting-rights-lawsuit-challenging-
georgias-restrictive-exact-match-voter-registration-verification-scheme; see also Ex. 3, McCrary Report at 70. 

264 Ex. 3, McCrary Report at 70. 

265 Id. at 74. 

266 Id. at 75.  
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Amendments to the United States Constitution. The groups that challenged this early 
iteration of Exact Match were the Lawyers’ Committee for Civil Rights Under Law, Project 
Vote, Campaign Legal Center, Voting Rights Institute of the Georgetown University School 
of Law, filing on behalf of the Georgia State Conference of the NAACP, Georgia Coalition for 
the Peoples’ Agenda, and Asian Americans Advancing Justice – Atlanta.267 

As the lawsuit explained, the State had cancelled voter registrations submitted by 
non-white applicants for verification failure at rates significantly higher than white 
applicants. Of the approximately 34,874 voter registration applicants whose applications 
were cancelled between July 2013 and July 2016 for a failure to verify, only 13.6 percent 
identified as white.268 

In 2017, the State agreed to settle.269 Under the settlement agreement, Georgia 
agreed not to automatically cancel voter registration applications that failed Exact Match 
and instead to place them in “pending” status without an expiration date.270 Shortly after 
this settlement, in 2017, the State legislature enacted H.B. 268, which provided that a voter 
whose registration was not verified would have twenty-six months to verify their 
identification before the registration would be cancelled.271 

c. 2018 Election Cycle 

Even with the 2017 changes, Exact Match continued to disproportionately burden 
voters of color and became a flashpoint in the 2018 Georgia Gubernatorial Election. 
Administration of Exact Match fell under the purview of then-Secretary of State Kemp, who 
was overseeing the 2018 election while running for Governor. 

Before the election, the Associated Press reported that Secretary Kemp’s office had 
placed 53,000 registrations in “pending” status under the Exact Match policy.272 Black 

                                                       

267 Id. at 77-78; See also Kate Brumback, Lawsuit: Georgia Voter Registration Process Violates the Law, 
ASSOCIATED PRESS (Sept. 14, 2016), https://apnews.com/article/5dca86cf28114b23b94e4a3891da1d64 
(attached as Exhibit S18); Voting Rights Advocates File New Federal Voting Rights Lawsuit Challenging 
Georgia’s Restrictive Exact-Match Voter Registration Verification Scheme, ASIAN AMERICANS ADVANCING 

JUSTICE, ATLANTA (Sept. 14, 2016), https://us2.campaign-
archive.com/?u=c07af679cb8d889c8f33cb996&id=8612c7128e.  

268 ASIAN AMERICANS ADVANCING JUSTICE, ATLANTA, supra note 267.  

269 Augustin, supra note 249.  
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271 See O.C.G.A. § 21-2-220.1(d)(4) (attached as Exhibit 94). 

272 P.R. Lockhart, Georgia Put 53,000 Voter Registrations on Hold, Fueling New Charges of Voter 
Suppression, VOX (Oct. 12, 2018), https://www.vox.com/policy-and-politics/2018/10/11/17964104/georgia-
voter-registration-suppression-purges-stacey-abrams-brian-kemp.  
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applicants accounted for seventy percent of the voter registrations in “pending” status, 
despite comprising only 31.6 percent of the State’s voting-age population.273 Many of the 
suspended voter registrations were associated with voters in urban areas with high Black 
populations.274 In places with smaller Black populations, the percentage of Black voters 
whose registrations had been placed in “pending” status often exceeded the percentage of 
Black residents.275 

In October 2018, civil rights groups again sued Georgia challenging the Exact Match 
policy as unlawful under the VRA, the NVRA, and the First and Fourteenth Amendments to 
the United States Constitution.276 As the lawsuit explained, a preliminary review of data 
produced by the Secretary of State in July 2018 indicated that approximately 51,111 voter 
registrations were in “pending” status for reasons related to Exact Match. Approximately 
eighty percent of the pending registrations were submitted by applicants of color; fewer than 
ten percent of the registrations in “pending” status were submitted by applicants who 
identified as white.277 

The civil rights groups sought a preliminary injunction against the State’s 
enforcement of its citizenship match requirement in the November 2018 election, 
highlighting evidence of the policy’s disproportionate impact on communities of color: 

[AAPI] applicants constitute 27.0 percent of those flagged as non-citizens even 
though they comprise only 2.1 percent of Georgia's registered voter pool; 
Latino applicants constitute 17.0 percent of those flagged as non-citizens even 
though they comprise 2.8 percent of Georgia’s registered voter pool; and white 
applicants constitute only 13.7 percent of those flagged as non-citizens even 
though they comprise 54.0 percent of Georgia's registered voter pool.278 

                                                       

273 Brentin Mock, How Dismantling the Voting Rights Act Helped Georgia Discriminate Again, BLOOMBERG 

CITYLAB (Oct. 15, 2018), https://www.bloomberg.com/news/articles/2018-10-15/how-georgia-s-exact-match-
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276 Don Owens, Civil Rights Groups Sue Georgia Secretary of State Brian Kemp to Cease Discriminatory ‘No 
Match, No Vote’ Registration Protocol, THE LAWYERS’ COMMITTEE (Oct. 11, 2018), 
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277 Complaint, Ga. Coal. for People’s Agenda, Inc. v. Kemp, No. 1:18-cv-04727-ELR (N.D. Ga.Oct. 11, 2018) 
ECF No. 1 (attached as Ex. 95). 

278 Ga. Coal. for People’s Agenda, 347 F. Supp. 3d at 1263. 
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Just four days before the election, a federal court granted the injunction, requiring 
the State to allow naturalized citizens to vote if they presented proof of citizenship to deputy 
registrars or poll managers.279 

d. Impact of Exact Match on Voter Registration Efforts 

The faulty mechanics of Exact Match will likely affect voters who register to vote by 
submitting paper forms more often than voters who register to vote at DDS. When a voter 
turns in a paper voter registration form, there is a greater likelihood of a mismatch between 
the name, date of birth, or driver’s license number/SSN, than when registering to vote at 
DDS, since the DDS record and voter registration record are created using the same 
information. One reason for this is the potential for data entry errors by state and county 
election officials when information from paper voter registration forms is entered into the 
State’s voter registration database. 

In recent election cycles, the efforts of third-party voter registration and mobilization 
groups appear to have been stymied by Exact Match. Groups have sought to mobilize voters 
of color excluded from the electoral process by holding registration drives and helping 
people register to vote. But these registrations—often submitted by Black voters—are 
frequently placed on hold because of Exact Match. This is no accident. 

In 2014, the New Georgia Project reported that it had submitted over 81,000 voter 
registration applications before the election—many from young voters of color—only to 
discover that over 40,000 of the registrants were not on the State’s voter rolls.280 It was not 
clear whether these voters were suspended due to Exact Match or other registration issues; 
whether the voters were notified; whether these voters were restored to the rolls; or whether 
the voters cast even provisional ballots at the polls. 

Before the 2018 Gubernatorial Election, Candice Broce, a spokesperson for then-
Secretary of State Kemp, said that more Black registrants were in “pending” status than 
white registrants because Black voters register to vote using paper registration forms more 
often. According to a Reuters report, “Broce blamed voter registration groups such as the 
New Georgia Project,” which holds registration drives, “for registering voters predominately 
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280 See Andrew Prokop, Did 40,000 Voter Registration Application Forms in Georgia Just Disappear?, VOX 
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with paper forms, and then turning in ‘incomplete, illegible, or fraudulent forms.’”281 
Reuters reported that its own analysis of Georgia’s “pending” voter list at the time found 
that “[B]lack voters landed on the list at a far higher rate than white voters even though a 
majority of Georgia’s voters are white.”282 The State was inclined to fault the people filling 
out the forms rather than the officials processing the forms—or the policy itself—for the 
errors.283 

e. Voter Experiences in the 2018 Election 

Individual voters’ experiences illustrate the burdensome and discriminatory effects of 
Exact Match. Because of canvassing that sought to encourage early voting in the November 
2018 election, almost eighty-year-old Gwinnett County resident Cam Thi voted for the first 
time.284 Assisted by a Vietnamese translator and community organizer, Cam Thi discovered 
that her voter registration was not active. When Cam Thi contacted the Gwinnett County 
Board of Elections, she was informed that she had to visit the county board in person to 
prove her citizenship. The Board also told her that her name was not an “exact match” in the 
database and that her gender was incorrectly listed as male. After searching for and locating 
her naturalization paperwork, the voter and her translator drove to the Gwinnett County 
Board of Elections. There, they learned that Cam Thi’s registration was inactive because one 
space was missing from her name. After nearly a full day’s delay, the Board corrected that 
issue, and she cast a ballot. 

Dr. Carlos del Rio, a DeKalb County resident and then the Chair of the Department of 
Global Health at the Rollins School of Public Health at Emory University, had a similar 
experience at the polls.285 In 2018, when he arrived at his polling place on Election Day, Dr. 
del Rio was told he was not registered to vote. After showing the poll worker the Georgia 
“My Voter Page” (“MVP”) showing his registration, Dr. del Rio was told that the discrepancy 
between his last name on his voter registration and that of his Georgia driver’s license posed 
a problem. After asking someone else at the polls, the poll worker told Dr. del Rio that “for 
this time we will allow you to vote.”286 This experience is striking given that Exact Match is 
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not meant to be deployed at the polls, but instead should be used only for the State’s 
registration verification process. 

Gary, a Fulton County resident who served as a statewide poll watcher, reported that 
he “spoke with at least six voters who had been told they did not appear on the Dougherty 
County rolls who had hyphens or apostrophes in their names, or non-traditional spellings of 
their names.”287 He informed these voters they might be found on the voter registration rolls 
if the poll worker checked the poll books using the first initial and last names of the voters. 
At least five voters agreed to try again. In each case, the poll worker eventually did locate the 
voter on the rolls and allowed him or her to cast a regular ballot. 

Yotam Oren became a naturalized U.S. citizen in 2017.288 After his ceremony, he 
completed a Georgia voter registration form and included a copy of his naturalization 
certificate. He does not recall if he was ever informed by the State if he needed to update his 
citizenship status with DDS. Sometime later, the Fulton County voter registration office sent 
him a letter indicating that his voter registration was in pending status and that he would 
need to show proof of citizenship to vote. Mr. Oren understood from the letter, and from 
checking with the SOS website, that he could bring proof of citizenship to the polling station 
when he voted. Yet, when he went to vote early with his U.S. passport, he encountered 
resistance from poll workers unable to grant him “active” status. Only after an additional 
telephone call to the Fulton County voter registration office and another trip to the same 
polling place was his status changed; only then was he able to cast his first vote as a U.S. 
citizen.289 “This entire experience was unnecessarily time-consuming, confusing and 
frustrating,” Mr. Oren said. “I imagine that many ‘pending’ voters would give up and not 
vote when faced with the same barrier I encountered when I tried to vote the first time as a 
United States citizen.”290 

Exact Match’s broken citizenship match process has even ensnared native-born 
citizens. When Kia, a Henry County resident born in Virginia who had voted in Georgia for 
18 years, went to vote on Election Day 2018, she was told that she was not an active 
registered voter because she was not a U.S. citizen.291 Kia was never offered a provisional 
ballot, and, because it was late in the day, she could not cast her vote. 
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f. Exact Match Today 

In 2019, the State legislature modified its Exact Match policy as part of House Bill 316 
(“H.B. 316”). H.B. 316 altered the policy only in part—by changing the label for the category 
in which voters flagged for an ID non-match are placed. It did not change the overly 
stringent matching process that Exact Match requires to verify a voter registration. And it 
did not change the burdens placed on voters when their registrations are placed in limbo—
correctly or incorrectly—to verify their identity or citizenship.  

As Exact Match operates today, if the State cannot verify a registrant’s citizenship, 
that registrant is placed in “pending” status. The registrant must produce proof of 
citizenship to state or county election officials, and the election officials must remove the 
“pending” flag from the voter registration before the voter may cast a ballot. The voter must 
produce proof of citizenship within twenty-six months of the registration being placed in 
“pending” status or else the voter registration is cancelled.292 And when these cancelled 
voters show up at the polls, there is nothing to do to have their ballot count—whether the 
voter knew of the citizenship non-match or whether a voter is actually a citizen.  

If Exact Match yields a non-match on any criterion other than citizenship, the voter 
registration is placed in “Missing ID Required,” or “MIDR” status. The registrant must 
produce proof of identification to state or county election officials, and the election officials 
must accept the identification and remove the MIDR flag from the voter registration before 
the individual may cast a ballot. As was the case before H.B. 316, a voter registration can be 
placed in MIDR status even for a trivial misspelling, mismatch, hyphen, or spacing 
difference between the way the individual’s name is listed in the two databases.293 

Curing false Exact Match flags poses its own barriers. Driver’s license and state ID 
possession rates are lower among communities of color, both nationally and in Georgia.294 
The cure process depends on voters knowing they must present certain types of 
identification or proof of citizenship at the polls to be moved from “pending” status to 
“active” status or to have an MIDR flag removed. But not all voters receive notice when their 
registrations are flagged by Exact Match.295 Perhaps unsurprisingly, of the 3,672 residents in 
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pending status in July 2019, only 429 (thirteen percent) had been restored to active status 
by January 2020.296 

The racial disparities in the State’s implementation of Exact Match are striking. 
Voters of color are vastly overrepresented among those affected by the policy. One expert 
found that voters of color were between six and ten times more likely to be in MIDR status 
than white registrants. 297 The disparities between the demographic make-up of individuals 
in “pending” status (due to citizenship non-matches) and overall voter registration numbers 
are similarly stark. As of January 2020, 75.7 percent of all registrants in “pending” status 
were people of color. Meanwhile, thirteen percent of registrants in “pending” status 
identified as white, while whites make up 52.9 percent of all active registrants in Georgia.298 

The geographic distribution of voters affected by Exact Match is similarly uneven, in a 
manner correlated with the racial composition of Georgia’s 159 counties. Over two-thirds of 
registrants in MIDR status live in five counties that contain less than one-third of all 
registrants.299 The highest rate of voters in MIDR status (Fulton County) is 135 times larger 
than the lowest rate of voters in MIDR status (Treutlen County).300 With one exception, the 
counties with the highest rate of voters in MIDR status are majority-minority counties.301 

2. Changes that Reduce, Consolidate, or Close Voting Locations. 

Since the Supreme Court’s 2013 Shelby County decision,302 Georgia has been a leader 
among the states in racing to close, consolidate, or relocate polling places—often in areas 
with significant representation of people of color. This is not a new tactic. From the start of 
Jim Crow until enactment of the VRA, moving polling places without notice was a favorite 
disenfranchisement tactic. And while the VRA required Georgia to submit proposals for 
preclearance, DOJ rejected proposed changes to polling places at least seven times—
including as recently as the mid-1990s. In 2015, after Shelby County, the Georgia Secretary 
of State’s office gave counties the green light to close their polling places.303 These closures, 
concentrated in a few counties, have disproportionately affected voters of color—particularly 
                                                       

296 Id. 

297 See Ex. 89, Mayer Report at 19, 25. 

298 Id. at 24. 

299 Id. at 29. 

300 Id. 

301 Id. 

302 Shelby County, 570 U.S. at 529. 

303 Democracy Diverted: Polling Place Closures and the Right to Vote, LEADERSHIP CONF. ED. FUND (Sept. 
2019) at 32, http://civilrightsdocs.info/pdf/reports/Democracy-Diverted.pdf. 

http://civilrightsdocs.info/pdf/reports/Democracy-Diverted.pdf#page=32


 

 
59 

Black voters. These voters rarely receive notice of changed or closed polling locations, wait 
in long lines, navigate confusing and flawed directions, and travel farther to exercise their 
constitutional right to vote. 

Georgia has a long history of closing or moving polling places, particularly affecting 
neighborhoods with more Black voters. During the Reconstruction Era, white Georgians 
resisted the expansion of the franchise through a variety of means. Besides using the more 
obvious tools of intimidation and violence, local governments also disenfranchised Black 
Georgians by abruptly relocating their polling places. Professor Adrienne Jones, an attorney 
and Assistant Professor of Political Science at Morehouse College has explained: “Polling 
places were established at significant distances from black communities and common modes 
of transportation to access polling places were destabilized at election time.”304 Further, 
“[p]olling places were moved without notice.”305 

That pattern persisted into the late twentieth century. During the years the VRA 
required Georgia to submit any proposed changes to its election procedures to DOJ for 
preclearance, counties repeatedly attempted to either consolidate polling places or move 
them to locations hostile to Black voters. DOJ repeatedly rejected such attempts, often 
concluding that the change was likely to have retrogressive impacts on voters of color. In 
1968, for example, Webster County attempted to consolidate four polling places into one. 
DOJ denied preclearance, noting that it would burden 296 voters of a total of approximately 
800 voters, who voted at the polling places slated to be closed.306 In 1974, Jones County 
attempted to move one polling place; DOJ denied preclearance because it would “require[] a 
significant number of electors in the Davidson-Burden District to travel an additional 3 ½ 
miles, in order to vote.”307 In both 1978 and 1992, Georgia counties attempted to move 
polling places from municipal buildings to private clubs. In both instances, DOJ objected 
because the clubs had reputations as all-white clubs that did not accept Black members.308 
And in 1995, Jenkins County proposed moving a polling place from a central urban location 
to a rural parcel of land in a predominantly white neighborhood, with little to no access by 
public transportation. DOJ again objected, finding that the county was forty-one percent 
Black and that the disparities in socioeconomic status—most notably the fact that thirty-
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eight percent of Black households lacked a vehicle—and the county’s failure to consult the 
Black community when analyzing the change counseled against approving the proposal.309 

As soon as the Supreme Court invalidated the VRA’s preclearance formula, Georgia 
counties consolidated their polling places in ways that would not have passed preclearance. 
The Georgia Secretary of State’s office, which staunchly disclaims any authority over 
counties’ polling place decisions, instructed counties during an early 2015 training session to 
“begin the plan of consolidation . . . [n]ow.”310 The training explicitly emphasized that 
counties were “no longer required to submit polling place changes to the Department of 
Justice for preclearance”—yet mentioned none of the counties’ ongoing obligations to 
comply with the VRA.311 

The counties eagerly heeded the Secretary of State’s instructions. According to one 
national study, Georgia has closed at least 214 polling places since Shelby County, dividing 
those voters among the counties’ remaining locations.312 These closures constituted nearly 
eight percent of the State’s polling places, spread across fifty-three counties.313 Georgia holds 
the dubious honor of having closed higher percentages of polling places than any other state 
in the study and having the top five counties nationwide in terms of the percentage of 
polling places closed: Lumpkin (eighty-nine percent), Stephens (eighty-eight percent), 
Warren (eighty-three percent), Bacon (eighty percent), and Butts (eighty percent).314 The 
trend is clear; the majority of Georgia’s counties had more registered voters per polling place 
in 2018 than in 2014.315  

Even this troubling description understates the scale of the problem. Given the 
uneven distribution of polling place closures across the State, certain counties were hit far 
harder than others. Eighteen counties closed over half of their polling places.316 Seven 
counties have been left with a single polling place, including Lumpkin County (which is 284 
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square miles), and Lanier County (which is 200 square miles and twenty-four percent 
Black).317 When Lanier County was considering closing seventy-five percent of its polling 
places in 2016, the county’s sheriff complained about the loss of convenient polling locations 
for the county’s residents, remarking the county’s population had nearly doubled during his 
tenure.318 The precise problems that DOJ repeatedly cited when denying preclearance have 
been borne out in Georgia’s recent pattern of polling place closures over the last six years. 

These numbers, while striking on their own terms, fail to capture Georgia’s polling 
location transformation. Dr. Michael Herron, a Professor of Government at Dartmouth 
College, identified 459 polling places used in 2014 that did not exist in 2018.319 This number 
includes both completely closed polling places and polling places that were relocated. 
Closing polling places imposes a more direct and obvious harm on voters: by forcing greater 
numbers of voters to cast their ballots at fewer locations, closures prompt longer wait times 
and greater confusion. But the relocation of polling places, even if the number remains fixed, 
can have similarly severe effects on voters. (DOJ presumably recognized this fact when it 
denied preclearance to simple relocations in addition to outright closures.320) 

The suppressive effect of poll closures and relocation is quantifiable. A 2019 analysis 
by the Atlanta Journal-Constitution revealed that the “average Georgia voter’s distance to a 
polling place more than doubled from 2012 to 2018.”321 The same study concluded these 
tactics “likely prevented an estimated 54,000 to 85,000 voters from casting ballots on 
Election Day” in 2018.322 And the impact hit Black voters the hardest, as they were twenty 
percent more likely to not vote because of long distances to polling places.323 

Kenneth, a resident of Cobb County, Georgia, was one of the many Georgia voters 
affected by the relocation of polling locations.324 Kenneth explained that his polling location 
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had been at the Turner Chapel AME Church in Marietta—the church where he was a 
member.325 This polling location was only a block and a half away from where he lived.326 
But before the 2016 Presidential election, Kenneth discovered that his polling location had 
been relocated and was now six miles away.327 He explained that the new polling location 
was “a hindrance to get to . . . instead of my church down the road.”328 Tameche, a Cobb 
County voter who similarly had voted at a polling place near her home for years, was 
assigned to a new polling place for the June 2020 Primary Election. The new polling place 
was in an area she was not familiar with and the new site lacked clear signage. Tameche 
struggled to find the polling place on Election Day and had to repeatedly drive up and down 
the road as she searched.329  

Carol, a Clay County voter, lives in one of the poorest counties in Georgia, in a 
majority-Black neighborhood. In 2018, Carol recalls, Clay County closed all but one of its 
polling places. She recalls that many of her neighbors, most of whom do not have cars, could 
walk to their previous polling place. Because of the closures, however, Carol estimates that 
many of her neighbors would have to travel up to fifteen miles to vote, and many people in 
her neighborhood simply could not afford the money for gas, even if they could find 
someone to give them a ride. Carol only discovered the poll closure on Election Day, when 
an officer informed her. Carol spent her day driving her neighbors to the new polling 
location and, sometimes, helping them cast their ballots. Carol worries that because of the 
closures, confusion, and pervasive underfunding of elections in her community, many in her 
community “don’t believe in voting because they believe it doesn’t matter.”330 Lottie, 
another Clay County voter, says her closest polling place is an hour’s drive away. Her 
previous polling place was on the same street as her home. After her polling place closed, 
Lottie recalls, many elderly neighbors simply could not make the trek to the farther polling 
place, as most do not have cars.331  

As recently as last year, Georgia voters have had their polling locations changed or 
closed without being notified. In Banks County, Georgia, Robbie received a new registration 
card with a new polling location in 2020.332 According to his registration, he was re-assigned 
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to vote at New Salem United Methodist Church in Commerce, Georgia.333 When Robbie 
went to the church to vote in the primary election, however, he quickly realized that no 
voting was taking place at the location.334 After driving throughout the county, he identified 
a small sign in “medium-high grass” directing voters to the Banks County Recreation 
Department in Homer, Georgia.335 After searching for the polling location and then, once he 
found it, waiting in line for over an hour, Robbie finally voted.336 

Statewide, roughly eighteen percent of Georgians who remained at the same 
residence between 2014 and 2018 were registered at a new polling place for the 2018 
election.337 Polling place closures and relocations do not affect all voters equally. Four 
Georgia counties had all new polling places in 2018, having closed all of their previous 
polling sites between 2014 and 2018.338 This means that every resident in those counties had 
to find and navigate a new polling location. Roughly twenty counties closed over half of their 
polling places.339 Fifty-eight counties, meanwhile, closed no polling places.340 These 
disparities were not racially neutral. Professor Herron relied on census data to identify 
racially homogenous neighborhoods (meaning neighborhoods 95–100 percent white or 95–
100 percent Black) and observed that Black registered voters in racially homogenous 
neighborhoods were more likely to have their polling places changed.341 Indeed, Black voters 
in 100 percent Black neighborhoods were 3 percent more likely to have to report to a new 
polling place than white voters in 100 percent white neighborhoods.342 Professor Herron 
also measured the racial disparities in another way: when he identified each polling place as 
either majority-Black or non-majority-Black and compared the rates of closure, he found 
that 17.68 percent of non-majority-Black polling places closed, while 20.3 percent of 
majority-Black polling places closed.343  
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The patterns of the polling location closures were evidently not racially neutral. But 
Professor Herron’s research also indicates that the effects of these closures—even had the 
closures been more evenly distributed—are also not racially neutral. His findings show, first, 
that all voters whose polling places changed were less likely to vote in the next election than 
voters whose polling places remained the same.344 More strikingly, his findings also show 
that among voters whose polling places changed, Black voters were twice as likely as white 
voters not to vote in the next election.345 Thus, the effect on Black voters is twofold: first, 
Black voters are more likely to be affected by the closures, and second, the turnout effects 
are more pronounced. Georgia’s rampant closure of polling places therefore has 
disproportionately affected Black voter turnout. 

Georgia’s intentional targeting of majority-Black communities for polling location 
changes is evident in the recommendations of the Secretary of State’s preferred election 
consultant, Mike Malone. In 2018, the SOS recommended counties considering 
consolidating polling places hire Malone, who proposed polling place closures in eleven 
predominantly Black neighborhoods.346 One county, Randolph, planned to close seven of 
the nine polling places serving the county’s sixty percent Black voters across its 428 square 
miles.347 Randolph County is a rural agricultural community in the southwest Georgia area 
considered part of the “Black Belt”—a region historically known for its fertile black soil, its 
cotton plantations, and its violent reliance on slaves.348 The Randolph County proposal 
generated a national outcry, prompting Randolph County to fire Malone and the Board of 
Elections to reject the proposal.349 Malone’s proposals, however, were implemented in ten 
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other counties.350 In 2019, Randolph County successfully closed three of the nine contested 
precincts with little fanfare.351  

Problems caused by State and county decisions to target communities of color for 
polling location changes are exacerbated by the documented failure of several counties to 
provide adequate notice to voters about their new polling places. Counties that move or 
close polling places are expected to order new precinct cards for the affected voters, 
informing them of the change in location. Several counties, however, ordered precinct cards 
only for voters in “active” status, declining to order them for voters in “pending” status.352 
The distinction between “active” and “pending” matters because voters in pending status are 
still eligible to vote—as the Secretary of State’s office reminded those counties.353 The 
counties nevertheless declined to inform eligible voters of the change. Just as troubling, 
Secretary of State “IT tickets” from 2019 reflect that precinct cards sent in the 2018 election 
were poorly designed, causing many to be delivered to the polling places themselves (as 
opposed to the voters) or to be returned as undeliverable.354 

Many voters did not receive pre-election notice of their changed location ahead of 
time. Several voters learned when they checked online or hear from friends.355 Others had 
even harder times: 

 Dayle, a Fulton County voter, checked the State’s “My Voter Page” twice before 
attempting to vote in her district’s Special Election in September 2020. MVP directed 
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her both times to the David Howard Middle School. When she arrived, however, no 
one was at the middle school, nor were there any signs to vote. There were signs, 
however, at the Senior Center across the street. When Dayle went to the Senior 
Center on a hunch, she learned this was in fact her correct polling place. The poll 
workers could not explain why MVP had told her to go to a different location.356 

 Ryan, a Cobb County voter, checked MVP the week before the June 2020 election to 
confirm his polling place, writing down the address to be sure. The morning of 
Election Day, he attempted to confirm his polling place online, only to learn that MVP 
was down. He and his partner drove to the polling place they had written down. After 
waiting in line for three hours—during which MVP continued to be nonfunctional—
Ryan was informed that he was at the wrong polling place. Ryan’s partner, with 
whom he lives, was told he was at the right polling place. The poll worker could not 
explain why Ryan’s polling place was changed at the last minute, or why he would be 
assigned to a polling place different from that of another member of his household. 
When the poll worker refused to give Ryan a provisional ballot, he was forced to drive 
to another location and try again.357  

 Jason, a Fulton County voter, received a notice two months before the June 2020 
election that his polling place had changed. When Jason arrived at the new polling 
place on Election Day, however, he found a sign redirecting him to another polling 
place across town. He drove to the new location only to be told that he had to vote at 
yet another polling place, where he waited for over two hours to cast his ballot.358 

 Stephen, a Fulton County voter, arrived at his usual polling place for the 2016 
General Election only to discover that it was closed. He had received no notice of its 
closure, nor had he been directed to another place to vote. A man sitting at the closed 
polling place gave Stephen a list of other polling places nearby, including a church 
half a mile away. But when Stephen went to the church as the man had suggested, 
that polling place, too, was closed. At this second location, he was directed to a 
reception hall back in the direction he had come from, where Stephen eventually 
voted. While waiting in line, Stephen learned that four precincts had been 
consolidated into this one polling place, causing a major bottleneck.359 

 A poll watcher in DeKalb County, Suzanne, was stationed at a polling place that 
served two precincts for the 2018 General Election. The distinction between the two 
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precincts was crucial, as it affected which line the voter should wait in. But the voter 
registration cards for the voters at this polling place distinguished between the two 
precincts in a very subtle way: one precinct was designated “Mary Lin LE” and the 
other “Mary Lin EE.” No one had explained this distinction to the voters, however, 
and so the vast majority thought they were in the Mary Lin precinct, when in fact they 
were not. Suzanne witnessed this confusion cause many voters to wait in the wrong 
line for hours.360  

 A poll watcher in DeKalb County, Carol, was sent to a longstanding polling place 
closed for the 2020 General Election to direct voters to their new location. On 
Election Day, she directed confused voters from the old polling place to the new 
polling place up the road. A volunteer hand-wrote the only signage to tell voters what 
was happening.361 

 Another poll watcher in DeKalb County, Caren, was posted at Miller Grove Middle 
School on Election Day for the 2020 General Election, a former polling place, 
directing voters to their correct polling places. During her shift, she helped several 
voters find their correct locations, serving as the first person to tell them that their 
polling place had changed. One voter, a man with mobility issues, had come on foot 
as he did not own a car. Because the voter did not have a phone, Caren worked with 
him for half an hour to help him figure out where to go and how to get there without a 
car.362 

Failure to notify voters can have severe consequences for voters, including 
disenfranchisement. For the 2018 General Election, Antoinette, a resident of Chatham 
County, Georgia, arrived at her local polling location after leaving work, like many voters.363 
By the time Antoinette arrived at her old polling location and was told of her new polling 
location, it was too late.364 She did not have enough time to travel to the new polling location 
before it closed and she could not vote.365 Inexplicably, Antoinette’s wife and daughter, who 
lived at the same address, voted at the polling location where Antoinette was turned away.366  

                                                       

360 Declaration of Suzanne [last name redacted] ¶¶ 7-9 (attached as Exhibit 124). 

361 Declaration of Carol from DeKalb [last name redacted] ¶¶ 4-5, 10-11 (attached as Exhibit 125). 

362 Declaration of Caren [last name redacted] ¶¶ 3-9 (attached as Exhibit 126). 

363 Declaration of Antoinette [last name redacted] ¶ 3 (attached as Exhibit 127). 

364 Id. 

365 Id. 

366 Id. 
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Other voters had similar negative experiences: 

 Shanterrie, a Fulton County voter, prides herself on always voting. Despite the 
pandemic, she was determined to vote in the June 2020 primary election. She took 
her four-year-old granddaughter to her usual polling place, riding the bus because 
she does not own a car. Upon arriving, however, she saw a sign on the door saying 
that the polling place had moved—the first Shanterrie had heard of this change. The 
bus that would have taken her to the new polling location, however, had been 
discontinued. Successfully making it to the polls would have required her and her 
four-year-old granddaughter to take a different bus and then walk another half hour 
in the June heat and rain. Shanterrie could not vote.367  

 Joshua, a Fulton County voter, went to his polling place in August 2020 to vote in the 
primary runoff. Upon arriving, he was given a provisional ballot without explanation. 
Confused, he asked if he was in the wrong location. The poll worker informed Joshua 
he was in the correct location, but that the precinct had merged with another 
precinct, and the voters from his former precinct had not been added to the voting 
machines yet. Joshua was not given the opportunity to cast a standard ballot and had 
to vote provisionally instead.368 

 Erika, a Fulton County voter, had to vote at a new polling place in the 2018 General 
Election. While waiting in a five-hour long line, Erika learned from her fellow voters 
that at least two other polling places had been closed and consolidated into her new 
polling location.369  

 April, a Fulton County voter, waited in line at her polling place for two hours to vote 
in the 2018 Gubernatorial Election. She learned that part of the reason for the delay 
was that many voters who usually voted at the Ponce Library had been directed to her 
polling place instead. April found this particularly odd given that the Ponce Library 
had been open as an early voting site just a few days before, and remarked this was 
likely to be highly confusing to voters.370  

Georgia’s post-Shelby County history reflects rapid and concentrated poll closures 
and relocations. The spree of closures starkly contrasts with DOJ’s repeated refusal to 
preclear such proposals under the VRA before 2013. The changes have been made in 
predominantly Black neighborhoods and have an inordinate impact on Black voters, 
hindering citizens’ ability to cast a ballot. And Georgia’s counties have been derelict in their 
duties to lessen the harmful effects of polling place changes, failing to disseminate prompt 

                                                       

367 Declaration of Shanterrie [last name redacted] ¶¶ 2-6 (attached as Exhibit 128). 

368 Declaration of Joshua [last name redacted] ¶ 3-6 (attached as Exhibit 129). 

369 Declaration of Erika [last name redacted] ¶ 3 (attached as Exhibit 130). 

370 Declaration of April [last name redacted] ¶ 3 (attached as Exhibit 131). 
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or accurate information, and sometimes even foregoing notice. The Secretary of State’s 
office has provided little to no help. The failures have instead left voters with no help in 
tracking down their new polling places. Polling place closures have become a key tool in 
Georgia’s attempt to suppress the votes of its citizens. 

3. Voter Purges—Changes to Maintenance of Voter Registration Lists. 

a. Voter Purge Laws and Policies that Apply in Georgia 

Although federal law mandates that states maintain accurate voter registration lists, 
Georgia has engaged in massive voter purges—removing thousands of voters from its voter 
rolls with questionable justification—under the guise of maintaining the accuracy of its voter 
registration database. The VRAA’s promise of increased federal oversight in this arena 
would help guard against further detrimental changes to this already broken system.  

As the law stands, two federal statutes provide the key rules that states must follow in 
conducting voter purges: NVRA and HAVA. NVRA requires that any state purge practice 
must be “uniform, nondiscriminatory, and in compliance with the Voting Rights Act of 
1965,”371 and imposes limitations on election officials as to when and how registrants can be 
removed based on a change of address.372 HAVA requires that statewide computerized voter 
registration databases conform to minimum standards of accuracy.373 HAVA imposes these 
standards to ensure voter registration records are accurate and regularly updated.374 
Unfortunately, these laws have not stopped Georgia from engaging in voter purges that 
systematically disenfranchise registered voters who remain eligible to vote. 

Certain voter purge processes are relatively non-controversial—for example, 
removing voters from the rolls when they confirm that they have moved out of state. But 
Georgia’s process for removing voters from the rolls on the assumption they have moved is 
deeply flawed.  

Georgia law provides a two-step process for purging voters from the rolls on the 
assumption they have moved. First, registered voters are moved from “active” status to 
“inactive” status. Second, in odd-numbered years, the voters in inactive status are moved to 
“cancelled” status.375 Once voters are moved to cancelled status (purged from the rolls), they 
cannot vote without submitting a brand-new voter registration application before the 
deadline to vote in an election. These voter registration deadlines are typically about a 
                                                       

371 52 U.S.C. § 20507(b)(1). 

372 Id. § 20507(d)(1)-(2).  

373 Id. § 21083(a)(2)(A).  

374 Id. § 21083(a)(4). 

375 O.C.G.A. § 21-2-235 (attached as Exhibit 132).  
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month before each election.376 Thus, when voters are purged without realizing it and later 
arrive to vote as normal, there is nothing that can be done to cast a ballot that will be 
counted. The only option for these purged voters is to forego voting or to cast a provisional 
ballot that will be rejected.377 This is true even for voters who can prove that they did not 
actually move, belying the State’s unsupported justification for purging them from the voter 
rolls in the first place.378  

Under Georgia law, a registered voter can be flagged for this purge process for three 
reasons: (1) having not voted or not had other forms of contact with election officials for a 
certain period, (2) having filed a National Change of Address form according to the 
Secretary of State’s vendor,379 or (3) having their election mail returned to the sender.380 

State law requires that voters in all three of those categories be mailed an address-
confirmation notice and then moved to inactive status if there is no response within thirty 
days.381 Then, all inactive voters who do not vote or have another form of contact with 
election officials during a period spanning the next two general federal elections are purged 
from the rolls.382 In 2019, the State mailed address-confirmation notices to inactive voters 

                                                       

376 2021 State Elections & Voter Registration Calendar, GA. SEC’Y OF STATE, 
https://sos.ga.gov/admin/uploads/2021_State_Calendar_(Short).pdf (last visited Apr. 2, 2021) (attached as 
Exhibit 133).  

377 O.C.G.A. §§ 21-2-418(a) (attached as Exhibit 134†), 419(c)(3) (attached as Exhibit 135). 

378 Even after voters learn they have been removed from the rolls, they sometimes face great difficulty 
reregistering. See generally Declaration of Caroline [last name redacted] (attached as Exhibit 136) (describing 
several unsuccessful attempts to reregister to vote in time for the June 2020 election).  

379 The Secretary of State has chosen a vendor called Total Data Technologies, located in Omaha, Nebraska, to 
identify which registered Georgia voters have filed an NCOA form with the U.S. Postal Service. See Suppl. 
Expert Report of Michael P. McDonald at 6 & n.7, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-
SCJ (N.D. Ga. Apr. 8, 2020), ECF No. 293 (“Supplemental McDonald Report”) (attached as Exhibit 137). This 
vendor’s results have been grossly inaccurate, flagging thousands of voters as having submitted an NCOA form 
when in fact they did not. See Expert Report of Michael P. McDonald at 17, Fair Fight Action, Inc. v. 
Raffensperger, No. 1:18-cv-05391-SCJ (N.D. Ga. Feb. 18, 2020), ECF No. 240 (“McDonald Report”) (attached 
as Exhibit 138). 

380 O.C.G.A. §§ 21-2-233 (attached as Exhibit 139), 234 (attached as Exhibit 140). Yet, sometimes voters are 
flagged even though, to the best of their knowledge, none of the three reasons specified in Georgia law should 
apply to them. See, e.g., Declaration of Melissa [last name redacted] ¶¶ 9, 13 (attached as Exhibit 141); 
Declaration of Joel [last name redacted] ¶¶ 8–10 (attached as Exhibit 142); Declaration of Allison [last name 
redacted] ¶¶ 5–7 (attached as Exhibit 143). 

381 Ex. 140, O.C.G.A. § 21-2-234(c)(2). However, voters do not always read these notices or receive them at all. 
See, e.g., Declaration of Carolyn [last name redacted] ¶¶ 19–20 (attached as Exhibit 144); Declaration of 
William [last name redacted] ¶¶ 10 (attached as Exhibit 145). 

382 Ex. 132, O.C.G.A. § 21-2-235(b). 
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before executing the purge.383 But the State has never notified voters after they are 
deregistered. And even though the Secretary of State’s Elections Director has testified that 
“there are a lot of people that don’t check their mail,” the Secretary of State’s Office chooses 
not to use the email addresses or phone numbers it has on file to notify voters about the 
purge.384 

A problematic component of this process stems from Georgia’s “Use It or Lose It” 
law, which allows the State to move voters first to inactive status and then to cancelled 
status solely because of their failure to vote or have other specified forms of contact with 
election officials.385 Georgia enacted this law in the early 1990s, following the adoption of 
the NVRA.386 DOJ initially objected to the law, informing State officials “in a letter that the 
new law was ‘directly contrary to the language and purpose of the NVRA, and is likely to 
have a disproportionate adverse effect on [] voters [of color] in the state.’”387 In the decades 
since, the law has authorized the removal of hundreds of thousands of voters from Georgia’s 
rolls.  

b. Georgia Has Used Voter Purges to Disenfranchise Registered Voters 

The practical effect of Georgia’s voter purge process has been disenfranchisement of 
registered voters who otherwise should have been able to vote. Three notable characteristics 
of Georgia’s voter purge process lead to this result. First, Georgia’s process does not 
accurately identify people who have moved; the process is error-prone when voters are 
purged only because of lack of contact with election officials. Second, Georgia’s process does 
not effectively notify people when voters are removed from the rolls. Third, Georgia’s 
process provides no recourse. Purged voters have no opportunity to cast a ballot that will 
count if they do not learn they were purged before trying to vote. 

                                                       

383 Id. 

384 Transcript of Proceedings Before the Hon. Steve C. Jones at 79, Fair Fight Action, Inc. v. Raffensperger, 
No. 1:18-cv-05391-SCJ (N.D. Ga. Dec 19, 2019), ECF No. 615 (attached as Exhibit 146) (testimony of Chris 
Harvey). 

385 Ex. 140, O.C.G.A. §§ 21-2-234(a), (c)(2), 235(b); see also Paul M. Smith, “Use It or Lose It”: The Problem of 
Purges from the Registration Rolls of Voters Who Don’t Vote Regularly, ABA (Feb. 10, 2020), 
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/voting-rights/-use-
it-or-lose-it---the-problem-of-purges-from-the-registration0. 

386 See Angela Caputo et al., They Didn't Vote . . . Now They Can’t, APM REPS. (Oct. 19, 2018), 
https://www.apmreports.org/story/2018/10/19/georgia-voter-purge (attached as Exhibit S20).  

387 Id.; see also Letter from Deval L. Patrick, Ass’t Att’y Gen. to Dennis R. Dunn, Sr., Ass’t Att’y Gen. (Oct. 24, 
1994) (attached as Exhibit 147). 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/voting-rights/-use-it-or-lose-it---the-problem-of-purges-from-the-registration0
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/voting-rights/-use-it-or-lose-it---the-problem-of-purges-from-the-registration0
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For more than a decade, these deficiencies have operated to disenfranchise countless 
voters in Georgia who had been properly registered and did nothing to deserve being purged 
from the rolls. 388  

i. 2010 to 2016 

Former President Barack Obama’s presidential campaign generated substantial 
enthusiasm and caused a surge in voter registration. From 2006 to 2008, the total number 
of registered voters in Georgia grew by eighteen percent.389 This growth was driven largely 
by Black registrations, which increased by thirty percent—362,000 new Black voters were 
added to the rolls in just two years.390 This period also saw a dramatic increase in the 
registrations of other voters of color.391  

In response to the high turnout in 2008, Georgia aggressively removed voters from 
the rolls. From 2010 to 2018, then-Secretary of State Kemp purged well over a million 
voters—often under the “Use It or Lose It” law.392 While Georgia’s overall population grew 
between November 2012 and October 2016, the number of registered voters dropped from 
over 5.35 million to 5.17 million.393 Georgia purged voters at a much higher rate during this 
period than it had previously: “Georgia purged twice as many voters—1.5 million—between 
the 2012 and 2016 elections as it did between 2008 and 2012.”394  

                                                       

388 Georgia’s mismanagement of its voter rolls extends beyond the particular voter purge process described in 
this section: registered Georgia voters frequently encounter roadblocks to voting because of incorrect 
information in the State’s database indicating that they are not registered at the address they provided to 
election officials or no longer registered at all. See, e.g., Declaration of Roxahne [last name redacted] ¶ 3 
(attached as Exhibit 148); Declaration of Johnny [last name redacted] ¶¶ 6–7 (attached as Exhibit 149); 
Declaration of Gahalam [last name redacted] ¶ 4 (attached as Exhibit 150); Declaration of Khalidah [last name 
redacted] ¶¶ 7–8 (attached as Exhibit 151); Declaration of Andre [last name redacted] ¶¶ 4–16 (attached as 
Exhibit 152); Declaration of Rashidah [last name redacted] ¶¶ 7–8 (attached as Exhibit 153). 

389 See Ex. S20, Caputo, et al., supra note 386.  

390 Id. 

391 Id. 

392 See Mark Niesse, Changes Coming to Georgia Purges, Vote Counts and Voting Machines, ATLANTA J. 
CONST. (Mar. 19, 2019), https://www.ajc.com/news/state--regional-govt--politics/measure-would-change-
georgia-purges-vote-counts-and-voting-machines/lk1muv5jrC5SXI1wt29dzN/. 

393 See Tony Pugh, Georgia Secretary of State Fighting Accusations of Disenfranchising Minority Voters, 
MCCLATCHY DC (Oct. 7, 2016), https://www.mcclatchydc.com/news/politics-
government/article106692837.html.  

394 Ex. S16, Brater et al., supra note 239; see also Ex. S20, Caputo et al., supra note 386. See Geoff Hing et al., 
Georgia Purged About 107,000 People From Voter Rolls: Report, WABE (Oct. 19, 2018), 
https://www.wabe.org/georgia-purged-about-107000-people-from-voter-rolls-report/ (“In the 2010 election 
cycle, when Kemp first took office, nearly 379,000 people were removed in counties across the state, according 

https://www.ajc.com/news/state--regional-govt--politics/measure-would-change-georgia-purges-vote-counts-and-voting-machines/lk1muv5jrC5SXI1wt29dzN/
https://www.ajc.com/news/state--regional-govt--politics/measure-would-change-georgia-purges-vote-counts-and-voting-machines/lk1muv5jrC5SXI1wt29dzN/
https://www.mcclatchydc.com/news/politics-government/article106692837.html
https://www.mcclatchydc.com/news/politics-government/article106692837.html
https://www.wabe.org/georgia-purged-about-107000-people-from-voter-rolls-report/
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The pernicious effect of the soaring number of purged voters can be seen in the 
increase in provisional ballots cast in Georgia. When voters appear at the polls not knowing 
they have been purged, their only option is to cast a provisional ballot (which ultimately will 
not be counted).395 Unsurprisingly, the rate at which provisional ballots were cast in Georgia 
increased in 2010 and 2014 as voter purge rates “correspondingly increased.”396 

ii. 2017 to 2018 

Following the surge in turnout for President Obama’s 2008 election, voter 
participation lagged nationwide; over 100 million Americans of voting age did not cast 
ballots in 2016.397 Because of the time frame set by Georgia’s Use It or Lose It law, voters 
who cast ballots in the high-turnout 2008 election but skipped subsequent elections—and 
did not otherwise contact election officials—would have been purged before 2018. 

In 2017, in anticipation of the 2018 Gubernatorial Election in which then-Secretary of 
State Kemp would be a candidate, Georgia purged nearly 670,000 voters.398 One report 
found that “in six of every 10 counties across Georgia, [B]lack voters were canceled [sic] at a 
higher rate than their white peers for inactivity. And in more than a quarter of those counties 
[B]lack voters were removed at a rate 1.25 times their white peers.”399 These voters were 
never informed that they had been purged from the rolls. Without realizing they had been 
purged, many of these voters arrived to vote in 2018 only to be told they were no longer on 
the rolls. Their only option was to cast a provisional ballot, which ultimately would be 
rejected.400 

                                                       

to data the state reported to the U.S. Election Assistance Commission. By 2014, the number of voters canceled 
[sic] increased by more than 35 percent, to 517,000, according to state data.”). 

395 See Ex. 134†, O.C.G.A. § 21-2-418(a); Ex. 135, O.C.G.A. § 419(c)(3).  

396 Ex. S16, Brater et al., supra note 239, (“[P]rovisional ballots, which are given to voters who are missing 
from the voter rolls, had a statistically significant relationship to purge rates in previously covered 
jurisdictions”).  

397 See Ex. S20, Caputo et al., supra note 386.  

398 Ben Nadler, Voting Rights Become a Flashpoint in Georgia Governor’s Race, AP NEWS (Oct. 9, 2018), 
https://apnews.com/article/race-and-ethnicity-elections-voting-voting-rights-atlanta-
fb011f39af3b40518b572c8cce6e906c (attached as Exhibit S21).  

399 See Ex. S20, Caputo et al., supra note 386. 

400 See, e.g., Email from Deb Cox, Lowndes Cnty. Official, to Chris Harvey, Sec’y of State Empl. (Nov. 14, 2018), 
State-Defendants-00055300 (attached as Exhibit 154) (showing that one county rejected 93 ballots in the 2018 
election for “NOACT2GE,” i.e., No Activity for 2 General Elections, which is code for the purge process). 
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iii. 2019 to Present 

H.B. 316, which was enacted in April 2019, modestly altered Georgia’s voter purge 
process. Rather than moving active registrations to inactive status after a three-year gap in 
voting or contact with election officials, Georgia now makes this status change after a five-
year period of no contact. In addition, the law now requires the State to send notice between 
thirty and sixty days before the purge.401 

Despite these changes, Georgia’s voter purges have continued apace: for the 
December 2019 purge, 313,243 voters were placed on the State’s list of voters subject to 
cancellation.402 Later, faced with Fair Fight Action’s legal challenge to the purge, Georgia 
restored to the rolls about 22,000 of those voters.403 

But many more voters were not restored to the rolls, despite having done nothing to 
warrant being ensnared in a process ostensibly about deregistering people who have moved 
out of Georgia. Worse yet, many of these voters—who did not actually move—received no 
notice they would be purged. For example, Kilton of Warner Robbins, Georgia, was purged 
in 2019.404 Kilton had lived at the same address for over fifty years, but had not voted in 
recent elections.405 Due to his recent inactivity, Georgia added Kilton to the 2019 voter 
purge list.406 Typical of many voters, Kilton never received notice he was on the purge list 
despite the State-law notice requirement—rather, he first learned of his status when he was 
told by a representative of Fair Fight Action.407  

Likewise, Clifford had lived at the same Fulton County address for over thirty years 
when he discovered that he was on the voter purge list.408 Clifford had not voted in recent 
elections, but he still wished to remain on the rolls.409 Like other Georgia residents, Clifford 
never received notice from the Secretary of State’s office about his voter status or his 

                                                       

401 Ex. 132, O.C.G.A. § 21-2-235(b). 

402 Ex. 138, McDonald Report at 4. 

403 Prabhu & Niesse, supra note 241. (“The 22,000 records that are being moved back into inactive status are 
people who last had contact with the voter registration system between January and May 2012,” the secretary 
of state’s office said in the press release). 

404 Declaration of Kilton [last name redacted] ¶¶ 2, 5 (attached as Exhibit 155). 

405 Id. ¶¶ 3, 4.  

406 Id. ¶¶ 4, 5.  

407 Id. ¶¶ 5, 6.  

408 Declaration of Clifford [last name redacted] ¶¶ 3, 6 (attached as Exhibit 156). 

409 Id. ¶¶ 4, 7.  
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pending removal from the rolls.410 Instead, Clifford first learned that he was on the voter 
purge list via notification from Fair Fight Action.411 David of Richmond County had the same 
experience.412 Even though he had not moved, he was purged in 2019 and did not discover 
his status until notification by a Fair Fight Action staff member.413  

Chryshawn’s story is yet another example.414 Chryshawn, who had lived at the same 
Fulton County address for approximately ten years, tried to vote early in October 2020, but 
a poll worker said that she was not registered to vote.415 Chryshawn never received notice 
from the State about being purged, nor was Chryshawn informed that the law required a 
brand new registration application to be submitted before the deadline.416  

The expert reports prepared by Professor Michael McDonald in Fair Fight Action v. 
Raffensperger explain the flaws in Georgia’s purge process that have given rise to these 
voters’ stories. According to Professor McDonald’s analysis of the 2019 voter purge, at least 
59,866 of the voters purged in 2019 for their failure to have contact with election officials 
had not actually moved from their voter registration address.417 On top of that, 14,732 voters 
flagged for the 2019 purge because they filed a NCOA form with the U.S. Postal Service had 
not actually filed one.418 And many voters who did file a NCOA form had done so for a 
change of business address or a change of their P.O. Box—not a change of their residential 
address.419 But Georgia’s policy was to purge these voters from the rolls anyway.  

B. Georgia Voters Experience Other Significant Roadblocks when Voting.  

The VRAA—and similar legislation—is critical to mitigating Georgia’s pervasive 
disenfranchisement of voters—and in particular Black, brown, and poor voters—and curbing 
the official practices of polling place closures and unjustifiable restrictions on voter 
registrations and eligibility. But these problems represent only some hurdles Georgians face 
when attempting to make their voices heard. The significance of legislation like the VRAA 

                                                       

410 Id. ¶ 6.  

411 Id. 

412 Declaration of David [last name redacted] ¶¶ 2, 5 (attached as Exhibit 157). 

413 Id. ¶ 5.  

414 Declaration of Chryshawn [last name redacted] ¶ 4 (attached as Exhibit 158). 

415 Id. ¶ 5. 

416 Id. ¶ 6.  

417 Ex. 138, McDonald Report at 17. 

418 Id.   

419 Ex. 137, Supplemental McDonald Report at 6-8. 
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can be understood only within the broader context of the additional obstacles eligible voters 
face. Although not every way a State may interfere with voting rights is directly addressed by 
the VRAA, the existence of additional impediments to voting drive home the need for 
Congress to act to provide robust federal protections.  

Ultimately, Georgia voters must overcome obstacles at nearly every stage of the 
voting process. They must work to make sure their registrations count and are not cancelled 
arbitrarily. They must navigate shifting polling locations and precincts, or the unpredictable 
absentee ballot process. And, as this Section details through just a small selection of 
individual voters’ stories, Georgians face substantial obstacles while—and after—they vote.  

Voters must wait in sluggish, hours-long lines, exacerbated by under-resourced and 
under-trained poll workers. These lines are especially burdensome on elderly voters, who 
may not know or be told they can advance to the front, or voters who must go to work or 
school. Voters endure even longer waits if a polling machine malfunctions or if there are not 
enough machines or electronic poll books to handle the crowds attempting to vote. Once 
voters make it to the front of the line, they may be told there is an unexpected problem with 
their registration (even if they confirmed their registration status before going to vote) or 
that they are at the wrong polling location. Often, voters facing these circumstances are not 
given the opportunity to vote provisionally despite being eligible to do so. Compounding the 
effects of these problems, election officials have fomented a climate of suspicion toward 
voters, resulting in individual voters being harassed or targeted in myriad ways. Georgia’s is 
not a healthy election system but not for the reasons that some disingenuously contend. 
Even with the anticipated reforms of the VRAA on the horizon, there is still significant work 
to be done. 

1. Long Lines 

Long lines and delays at polling places make it difficult for voters to cast their ballots. 
As the Secretary of State reports, voter registration in Georgia has been on the rise for the 
last two decades. The number of registered voters in Georgia has climbed from over four 
million in November 1998 to over 7.6 million by November 2020.420 Despite their eagerness 
to participate in the electoral process, Georgians often confront an insurmountable hurdle 
when they show up to vote: egregiously long lines and wait times. In the past few elections, 
long lines have been exacerbated by the State providing inadequate or malfunctioning voting 
machines, unresponsive electronic poll books, insufficient emergency paper and provisional 
ballots at polling places, inadequate training of poll workers, flawed registration data, and 
insufficient polling locations. According to an analysis of state and local records by Georgia 
Public Broadcasting and ProPublica, the average number of voters packed into polling 

                                                       

420 Historical Voter Registration Statistics, State of Georgia, 1998 to Present, GA. SEC’Y OF STATE, 
https://sos.ga.gov/admin/uploads/Voter_Registration_Statistics_03032021.pdf (last visited Apr. 11, 2021) 
(attached as Exhibit 159).  
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locations in the nine metropolitan Atlanta counties increased by nearly forty percent from 
2012 to 2020—from approximately 2,600 to over 3,600 voters per polling location.421 

 The State has failed to take adequate measures to address these issues and prevent 
long lines from burdening Georgians’ right to vote, particularly in communities of color. 

The experiences of voters in recent presidential elections is illustrative. In the 
November 2016 election, countless voters faced long lines at their polling places and 
ultimately could not cast a ballot: 

● In Fulton, Gwinnett, DeKalb, and Cobb Counties—the most populous in the state—
Georgians waited over two hours to vote, and in Gwinnett County at least three 
people collapsed from heat exhaustion while waiting in line during early voting.422  

● Gwinnett County voter Derrick arrived at his polling place at 6:55 a.m., finding 
between thirty and fifty people already in line. At 7:45 a.m., a poll worker emerged 
and reported that none of the machines were working and that a poll worker had 
been dispatched to obtain new cards for the machines hoping to rectify the issue. 
Another poll worker estimated that it would take one and a half to two hours to 
address the problem. Within five minutes, over seventy people in line—approximately 
ninety percent of those present—left the polling place. The cards finally arrived at 
9:40 a.m., and Derrick cast his ballot after waiting nearly three hours to do so.423 

Election Day 2018 was no better. Once again, the State failed to take adequate action 
to prevent intolerably long lines and wait times. Across the State, voters waited as long as 
four and a half hours to vote. Some voters waited in line multiple times on Election Day 
because they could not continue waiting the first time: 

● Cobb County voter Tunnizia left her home at 6:30 a.m. on Election Day and waited 
for one hour at her polling place until she had to leave the line to go to work. She 

                                                       

421 Stephen Fowler, Why Do Nonwhite Georgia Voters Have to Wait in Line for Hours? Their Numbers Have 
Soared, and Their Polling Places Have Dwindled., PROPUBLICA (Oct. 17, 2020), 
https://www.propublica.org/article/why-do-nonwhite-georgia-voters-have-to-wait-in-line-for-hours-their-
numbers-have-soared-and-their-polling-places-have-dwindled (explaining that “Georgia law sets a cap of 
2,000 voters for a polling place that has experienced significant voter delays, but that limit is rarely if ever 
enforced”) (attached as Exhibit S22).   

422 Barrett Holmes Pitner, Opinion, Early Voting Lines Are So Long, People Are Fainting. That Harms 
Democracy, THE GUARDIAN (Oct. 19, 2016), https://www.theguardian.com/commentisfree/2016/oct/19/early-
voting-lines-georgia; see also Tony Thomas et al., Some Wait Several Hours as Early Voting Begins in 
Georgia, WSB-TV (Oct. 17, 2016), https://www.wsbtv.com/news/politics/early-voting-begins-across-
state/458139151 (explaining that for the first two weeks of early voting, Gwinnett County had only one location 
open during business hours). 

423 Declaration of Derrick [last name redacted] ¶ 4 (attached as Exhibit 160). 

https://www.theguardian.com/commentisfree/2016/oct/19/early-voting-lines-georgia
https://www.theguardian.com/commentisfree/2016/oct/19/early-voting-lines-georgia
https://www.wsbtv.com/news/politics/early-voting-begins-across-state/458139151
https://www.wsbtv.com/news/politics/early-voting-begins-across-state/458139151
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returned during her lunch break at 2:20 p.m. and remained in line for over three 
hours before finally being allowed to vote at 5:30 p.m. Because she was only allowed a 
one-hour lunch break, she lost two hours of pay while waiting in line to vote.424 

● Gwinnett County voter Jeffery arrived at his polling place at 8:45 a.m., discovering at 
least 125 people in line to vote. No one had voted because the machines were 
malfunctioning, and when additional machines were brought in, those machines did 
not work either. The poll workers later sent for new cards for the machines. Over four 
hours later—at 12:49 p.m.—Jeffery finally cast his ballot.425 

● Chatham County voter Hollie first arrived at her polling place in the morning and 
waited one hour and twenty minutes before having to leave for a meeting. She 
returned after her meeting but had to wait an additional four and a half hours in line 
before voting.426 

Long lines drove many Georgians away from the polls before they could see the inside 
of their polling places, let alone vote: 

● Chatham County voter Kevin went to vote at 9:00 a.m., but left because of the long 
line. He returned at 1:00 p.m. and observed about twenty people leaving the line. 
Kevin counted approximately 128 people in front of him. He left the line because he 
estimated at the pace the line was moving, it would take eight hours for him to vote 
because only two of the seven machines at the polling place were working. He 
returned to the polling place at 4:30 p.m. and voted a regular ballot after waiting for 
an hour and a half.427 

● Gwinnett County voter Velma, who was wearing a boot because of a broken toe, 
waited in line for two hours and forty-five minutes to vote. She observed fifty people 
leave without voting because the line was too long.428 

● Shannon, a poll watcher in Fulton County, observed several voters leaving because of 
the long wait times. Many “indicated that they would have difficulty returning,” or 

                                                       

424 Declaration of Tunnizia [last name redacted] ¶ 4 (attached as Exhibit 161).  

425 Declaration of Jeffery [last name redacted] ¶ 3(attached as Exhibit 162). 

426 Declaration of Hollie [last name redacted] ¶ 4 (attached as Exhibit 163). 

427 Declaration of Kevin from Chatham [last name redacted] ¶ 3 (attached as Exhibit 164). 

428 Declaration of Velma [last name redacted] ¶ 3 (attached as Exhibit 165); Declaration of Patricia [last name 
redacted] ¶ 4 (attached as Exhibit 166) (describing a 3.5-hour wait and observing her neighbor and others 
leave before voting because of the long lines). 
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had to leave because they had arrived with young children—“to expose them to 
voting”—who could not wait for hours.429 

● Barbara, a poll watcher in Chatham County, saw many voters leave a line that had 
grown to be four hours long by 4:00 p.m. Barbara spoke with one woman who had 
waited for two hours by the time the clock struck 8:00 p.m. and had to leave without 
voting because she had to be at work at 4:00 a.m. and had to put her kids to bed.430 

● Angel, a poll watcher in Fulton County on election day in November 2018, observed 
“dozens of people leave the line in frustration” because wait times averaged two to 
four hours throughout the day, due to “insufficient staff to assist voters and an 
inadequate number of operable voting machine[s] to handle the volume of the 
combined polling places.”431 

● Sharman, a poll watcher in Cobb County, observed twenty to twenty-five voters who 
“got very close to the front of the line,” but ultimately “had to abandon the line to pick 
up their children from daycare or return to work.” Wait times averaged from one and 
a half to two and a half hours at the polling place.432 

Many people did not have the option to wait in an hours-long line and thus could not 
vote: 

● Fulton County voter Ann waited for an hour to vote but due to health issues that 
made it difficult for her to stand for long periods of time, including a pinched nerve, 
she was forced to leave without voting.433 

● Fulton County voter Arnaud arrived at his polling place at noon and waited half an 
hour to vote; he was told it would take another hour due to the long line, but Arnaud 
had to return to work. He returned at 4:00 p.m. and waited half an hour but was told 
that the wait would be two to three hours. He left and again returned at 6:30 p.m., at 
which point he could not even find a parking space for his car. He was told the wait 

                                                       

429 Declaration of Shannon G. from Fulton [last name redacted] ¶¶ 6–7 (attached as Exhibit 167).  

430 Declaration of Barbara from Chatham [last name redacted] ¶¶ 10-11 (attached as Exhibit 168). 

431 Declaration of Angel [last name redacted] ¶ 4 (attached as Exhibit 169). 

432 Declaration of Sharman [last name redacted] ¶¶ 6-7 (attached as Exhibit 170). 

433 Declaration of Ann [last name redacted] ¶¶ 3-5 (attached as Exhibit 171). 
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time to vote was three to four hours. Due to the long wait times and his inability to 
find parking, Arnaud could not vote.434 

● When Chatham County voter Pamela arrived at her polling place at 7:00 a.m., she 
found that the line to vote was already so long that most of the parking lot, a nearby 
field, and the street were being used for the line. She waited for thirty minutes before 
leaving out of a concern for her safety because of how people were lined up by the 
gutters in the street as cars passed. She returned at 1:30 p.m. By then, approximately 
200 people were lined up in the parking lot and field, many seated on the hot 
pavement. She waited for two hours, moving only half the distance in that time. At 
2:30 p.m., she heard voters who had just voted say they had been at the polling place 
since 10:30 a.m. Eventually, she had to leave when it was time for her son to come 
home from school. She returned for the third time at 6:30 p.m. and again saw people 
lined up in the parking lot and the street. Unable to find a parking spot and 
concerned about waiting in line in the street in the dark, she went home without 
having the chance to cast a ballot.435 

● Chatham County voter Noell went with her six-year-old daughter to vote at 5:00 p.m. 
She asked an officer at the polling place how long the wait was, and the officer told 
her that if she were about twenty yards ahead in line, the wait would be three hours 
and fifteen minutes. Noell could not wait over three hours with her six-year-old 
daughter, and was forced to leave before casting a ballot.436 

Long wait times plague polling places in Georgia for several reasons, including 
equipment problems. In the 2018 election, the State failed to ensure polling places were 
given sufficient emergency paper ballots to use if voting machine malfunctions occurs. The 
State also failed to provide adequate instructions to poll workers on how to use emergency 
paper ballots to address persistently long lines.437 Voters waited in lines for hours without 
ever being offered emergency paper ballots, even when voting machines stopped working. 
Moreover, the State failed to provide enough provisional ballots to accommodate the 
increase in their usage given the polling location closures and consolidations: 

● Chatham County voter Atlas had voted at his regular polling place for years. In the 
November 2018 election, after waiting in line from 6:40 p.m. to 9:43 p.m., he was 
told he was at the wrong polling place. The polling place was out of provisional 

                                                       

434 Declaration of Arnaud [last name redacted] ¶ 4 (attached as Exhibit 172). 

435 Declaration of Pamela from Chatham [last name redacted] ¶ 4 (attached as Exhibit 173). 

436 Declaration of Noell [last name redacted] ¶ 4 (attached as Exhibit 174). 

437 Poll Worker Manual, Ga. Sec’y of State (2018), State-Defendants-00146399 (attached as Exhibit 175); see 
also Poll Worker Manual, Ga. Sec’y of State (2016), State-Defendants-00095472 (attached as Exhibit 176).  
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ballots, and he was told he could not vote at the other polling place because its line 
had closed.438 

● Margaret was a poll watcher in Fulton County. Around 4:45 p.m., the locations she 
was observing ran out of envelopes for provisional ballots. Envelopes were not 
delivered until 5:20 p.m., causing voters to wait between ten to forty additional 
minutes to seal their ballots on top of initially waiting to vote for at least an hour and 
a half.439 

● Barbara was a poll watcher in Chatham County. When she asked the poll manager if 
the polling place had enough provisional ballots, he responded that they had enough 
because they had only eight or nine provisional voters for an election. The polling 
place ran out of provisional ballots by early evening. Four individuals who had been 
in line for four hours were forced to wait again for delivery of additional provisional 
ballots.440 

Flawed registration data has further compounded long lines and wait times. In the 
2018 election, numerous voters showed up at polling places in their counties of residence 
only to learn, after waiting in line for hours, that they were assigned to vote at another 
polling place. The result was voters forced to wait in line at multiple polling places, further 
exacerbating wait times across the state. These problems largely occurred due to outdated 
data in the State’s voter registration system, and insufficient notice to voters about their 
assigned polling places for the 2018 election. Inadequate poll worker training made matters 
even worse. The State did not educate poll workers on how to manage historically long lines; 
as a result poll workers were not sure of how to handle voters assigned to a polling location 
other than the one at which they had arrived: 

● Fulton County voter Dawn, who had lived in the County for fourteen years at the time 
of the 2018 election, waited two hours to vote before a poll worker scanned her 
identification and told her she was registered in Gwinnett County and would have to 
vote there. Dawn drove to Gwinnett County, where she had not lived for years, and 
waited another twenty minutes to vote.441 

● Gwinnett County voter Talisha had been notified of her assigned polling place in 2016 
and had voted there that year. In 2018, she went to the same polling place; she did 
not receive a notice that the polling location had changed. She waited in line for two 
hours. It was not until she got to the front of the line that poll workers informed her 

                                                       

438 Declaration of Atlas [last name redacted] ¶¶ 4, 6–7 (attached as Exhibit 177). 

439 Declaration of Margaret [last name redacted] ¶ 3 (attached as Exhibit 178). 

440 Ex. 168, Declaration of Barbara from Chatham [last name redacted] ¶¶ 4, 9, 11.  

441 Declaration of Dawn [last name redacted] ¶ 4 (attached as Exhibit 179). 
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she was not at her assigned polling place. Talisha explained that she could not go to 
the reassigned polling place because of childcare responsibilities and had to vote 
provisionally.442 

● Henry County voter Blakke checked her polling place online and learned that she had 
to go to the courthouse to vote. She received no notice by mail that she had been 
assigned to a different polling place. At the courthouse, however, she was told that 
she was not at the correct polling place and was sent to a different location. Blakke 
traveled there and waited for over two hours. And yet, when she got to the front of the 
line, she was again told that she was not at the right place. Because Blakke had to go 
to work and had child care responsibilities, she could not go to a different polling 
place and had to vote provisionally.443  

● Cobb County voter Jessica waited for one and a half hours with her daughter before a 
poll worker told her she could not vote unless she first drove to another location to 
void an absentee ballot she had requested but not used. After calling an election 
protection hotline, she learned that she had the right to vote provisionally at the 
polling location. Jessica returned to the polling place, asked to void the absentee 
ballot, and cast a provisional ballot.444 

● Melanie, a poll watcher in Gwinnett County, observed “numerous occasions where no 
voters were voting at all while the line was held up” with poll workers searching for 
voters in the computers.445 

● Mollye, a poll watcher in Fulton County, observed so many voters (who had waited 
hours) being told that they were at the wrong polling place that a bus was chartered 
to drive them to the correct location.446 

These voters’ stories reflect a broader problem in the administration of elections in 
Georgia. A nationwide study of wait times at polling places in the 2018 election, conducted 
by researchers from the Bipartisan Policy Center and the Massachusetts Institute of 
Technology, found that Fulton County, Georgia, had the longest wait times of 3,119 polling 
places studied.447 Remarkably, the average wait time in Fulton County was two and a half 

                                                       

442 Declaration of Talisha [last name redacted] ¶ 3 (attached as Exhibit 180). 

443 Declaration of Blakke [last name redacted] ¶ 3 (attached as Exhibit 181). 

444 Declaration of Jessica [last name redacted] ¶ 4 (attached as Exhibit 182).  

445 Declaration of Melanie [last name redacted] ¶ 8(attached as Exhibit 183). 

446 Declaration of Mollye [last name redacted] ¶ 3 (attached as Exhibit 184). 

447 Matthew Weil et al., The 2018 Voting Experience: Polling Place Lines, BIPARTISAN POL’Y CTR. 8, 34 (Nov. 
2019), https://bipartisanpolicy.org/wp-content/uploads/2019/11/The-2018-Votin-Experience.pdf (the report 

https://bipartisanpolicy.org/wp-content/uploads/2019/11/The-2018-Votin-Experience.pdf
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times the national average.448 Fulton County stood out not just compared to polling places 
in other states in 2018, but also compared to polling places in other states with large turnout 
increases in 2018.449 Since other states with “equally large turnout increases saw relatively 
minor increases in their wait times,” the researchers concluded that states like Georgia that 
“experienced big wait-time increases in 2018 [had] pushed the resources at hand, mainly 
check-in locations and voting machines, to their capacity limits or beyond.”450 

Long wait times attributable to inadequate resources and poll worker training 
continued in the June 2020 primary election.451 Voters waited as long as seven hours to 
vote. Multiple postelection analyses of long lines and wait times confirmed these burdens on 
the franchise were disproportionately experienced by voters of color. According to an 
analysis by the Atlanta Journal-Constitution, approximately eleven percent of voting sites 
in Georgia closed over an hour late.452 “Black voters bore the brunt of long lines and late 
closings in overcrowded, understaffed and poorly equipped polling places. Only sixty-one 
percent of majority Black precincts closed on time compared with eighty percent of mostly 
white precincts.”453 One expert analysis similarly concluded that “long lines . . . were 
disproportionately experienced by minority voters.”454 Specifically that analysis found, 
“[a]mong polling places where minorities made up over 90 percent of registered voters, 36 
percent were forced to stay open over one hour past the specified closing time to 

                                                       

states that “Georgia” had the longest wait times; however, the report only analyzed data from Fulton County, 
confirming that these results were indeed for Fulton County). 

448 Id. 

449 Id. at 10, 16. 

450 Id. at 10. 

451 See Stephen Fowler, ‘It Was Very Chaotic’: Long Lines, Voting Machine Issues Plague Georgia Primary, 
NPR (June 9, 2020), https://www.npr.org/2020/06/09/873054620/long-lines-voting-machine-issues-
plague-georgia-primary (detailing the widespread problems across Georgia during the June 2020 election, 
including situations where “problems with voting machines . . . led officials to use backup paper provisional 
ballots – until those quickly ran out,” “delay[s] in opening after poll managers were not given correct access 
codes to set up the touchscreen ballot-marking devices that print out a paper ballot with a voter’s choices,” 
“reports of equipment being delivered to the wrong locations and delivered late,” and “reports of poll workers 
not understanding setup or how to operate voting equipment”) (attached as Exhibit S23). 

452 Mark Niesse & Nick Thieme, Extreme Voting Lines Expose Where Georgia Primary Failed, ATLANTA J-
CONST. (July 28, 2020), https://www.ajc.com/politics/extreme-voting-lines-expose-where-georgia-primary-
failed/YQUMSTEBVFAY7CR7UQOQEHSVLI. 
 
453 Id. 

454 Expert Report of Dr. Jonathan Rodden at 2, Anderson v. Raffensperger, No. 1:20-cv-03263-MLB, (N.D. Ga. 
Sep. 1, 2020), ECF No. 93-61 (attached as Exhibit 185). 
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accommodate long lines.”455 In contrast, “[a]mong polling places where whites made up over 
90 percent of registered voters, less than 3 percent of polling places were required to stay 
open late in order to accommodate long lines.”456 Wait times mirrored these racial 
disparities: “In polling places where minorities constituted more than 90 percent of active 
registered voters, the average minimum wait time in the evening was 51 minutes. When 
whites constituted more than 90 percent of registered voters, the average as around six 
minutes.”457 It quickly became clear that the disparate wait times were caused by the uneven 
distribution of a wide variety of polling place difficulties. “[T]he prevalence of relatively 
serious polling place difficulties was more than three times greater in majority-minority 
polling places than in majority-white polling places.”458 

The Atlanta Journal-Constitution concluded that high turnout did not “fully explain 
why voters in mostly Black communities experienced longer waits,” since “[m]ajority Black 
polling places with significant turnout – more than 400 voters – closed an average of 49 
minutes later than smaller precincts,” while “similar locations with mostly white voters 
closed just four minutes later.”459 

Once again, some voters could not wait for hours to vote and therefore had to leave 
before casting their ballots. 

● Fulton County voter Kimberley arrived at her polling place at 6:15 p.m. and waited for 
over six hours—until 12:30 a.m.—to vote. When she finally reached the check-in 
booth, she was told she was at the wrong precinct and offered a provisional ballot. 
While waiting in line, she observed several people in line in front of her leave before 
voting.460 

● Fulton County voter Lazar waited for seven hours—from 9:00 a.m. to 4:00 p.m.—to 
vote. While waiting, Lazar observed several cars arrive to the parking lot and 
immediately leave after the putative voters realized how long the line was.461 

                                                       

455 Id. at 3. 
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457 Id. 

458 Id. 

459 See Niesse & Thieme, supra note 452. 

460 Declaration of Kimberely [last name redacted] ¶¶ 6–11 (attached as Exhibit 186). 

461 Declaration of Lazar [last name redacted] ¶¶ 4, 6–7 (attached as Exhibit 187). 
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● Kimberley and Lazar were not alone: numerous other voters experienced similarly 
long waits—lasting up to the length of a full workday—and observed people leaving 
lines during the full-day waits to vote. 462  

● Fulton County voter Darra drove by her polling place in the morning and saw a line 
longer than she had ever seen before, so she returned later with her mother. When 
she returned at 5:00 p.m., she was shocked to see a line that extended down the street 
including people waiting since 12:30 p.m. Her sixty-five-year-old mother could not 
stand for multiple hours and learned there would be an approximately three-hour 
wait until there would be a spot at which she could lean on something. There was 
nowhere to sit, so Darra’s mother left without voting. Darra finally voted at 
approximately 10:00 p.m., five hours after she had arrived.463 

● Darra’s polling place, Christian City, an assisted living community south of Atlanta, 
was the last polling place in Georgia to close, well after midnight.464 According to the 
Atlanta Journal-Constitution, there were 642 voters throughout the day at the 

                                                       

462 See Declaration of Joseph [last name redacted] ¶¶ 14, 24 (attached as Exhibit 188) (describing waiting seven 
hours to vote and watching numerous people leave the line before voting); Declaration of Shari [last name 
redacted] ¶¶ 4-17 (attached as Exhibit 189) (describing waiting seven hours to vote and casting a ballot after 
10:00 p.m.); Declaration of Elizabeth [last name redacted] ¶ 4 (attached as Exhibit 190) (describing waiting 
more than five hours to vote and observing many other potential voters leave the line before voting, in part 
because of a forty-five-minute rain storm); Declaration of Catherine [last name redacted] ¶¶ 3-4, 9 (attached as 
Exhibit 191) (describing waiting more than five hours to vote, watching one other potential voter leave before 
voting, and only a few machines being used because of the slow speed of the check-in process for voters); see 
also Declaration of Katherine [last name redacted] ¶¶ 8-9 (attached as Exhibit 192) (describing waiting for 
more than six hours to vote); Declaration of Ian [last name redacted] ¶¶ 3-4 (attached as Exhibit 193) 
(describing waiting in line for an hour and a half in the morning before having to leave for work, and coming 
back at 3:30 p.m. and waiting in a line that was approximately a quarter of a mile long and took three hours); 
Declaration of Kimberly [last name redacted] ¶¶ 9, 18 (attached as Exhibit 194) (explaining a six-hour wait and 
comparing the six voting machines at the polling place to the eighteen to twenty voting machines to which she 
was accustomed at her usual voting place); Declaration of Kyla [last name redacted] ¶¶ 7, 9 (attached as 
Exhibit 195) (describing a five-hour wait to vote at a polling place in a “predominantly black area of town”); 
Declaration of Christina from Fulton [last name redacted] ¶¶ 6, 8 (attached as Exhibit 196) (describing a wait 
time of more than four hours to vote and explaining that “[i]f you were lucky enough to find a place to park, 
you then had to walk a long way to get to the end of the line,” which made her “worried for any senior citizen 
that might be forced to walk for [sic] that distance to vote”); Declaration of Allison S. from Fulton [last name 
redacted] ¶ 3 (attached as Exhibit 197) (describing having waited four and a half hours to vote); Declaration of 
Thomas [last name redacted] ¶ 33 (attached as Exhibit 198) (describing a wait of more than five hours to vote); 
Declaration of Brianna [last name redacted] ¶¶ 5-6 (attached as Exhibit 199) (describing a four-hour wait to 
vote, exacerbated by a medical disability making it difficult for her to stand for extended periods of time); 
Declaration of Grace [last name redacted] ¶¶ 7–8 (attached as Exhibit 200) (describing her experience of 
waiting an hour to vote before having to leave for work); Declaration of Alli [last name redacted] ¶ 11 (attached 
as Exhibit 201) (documenting lines over five hours long). 

463 Declaration of Darra [last name redacted] ¶¶ 4–7, 10, 13 (attached as Exhibit 202). 

464 See Niesse & Thieme, supra note 452. 
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polling location, and the last voter was not checked in until 12:21 a.m.465 The polling 
place is within Union City, an Atlanta suburb nearly eighty-eight percent Black.466   

● Fulton County voter Lucille, seventy-one years old, arrived at 9:00 am to vote before 
work. She had to leave for work before reaching the front of the line. She returned at 
4:00 p.m., when the line was shorter; nevertheless, the line hardly moved for the 
following hour and Lucille had to go home because she could not wait outside due to 
the heat at that hour. She returned at 6:30 p.m., only to find the line longer than 
when she had left. She physically could not wait in the line and left, hoping to return 
before 9:00 p.m., when the polls closed. Lucille ultimately could not return to the 
poll.467  

● Chatham County voter Matthew went to vote at 2:00 p.m. There were only five people 
in line, but only one of the four voting machines was working. When Matthew got to 
the machine to vote, it also stopped working. The poll worker asked the people 
waiting to come back later. At approximately 4:00 p.m., Matthew had to go to work 
and asked for a provisional ballot.468 

● Fulton County voter Canute immigrated to the United States in 2012 and became a 
naturalized citizen in February 2019.469 Canute was eager to vote in his first election 
and attempted to apply for an absentee ballot three times to minimize potential 
exposure to the COVID-19 virus and protect his family members.470 When he received 
no response by June 5, 2020, he went to vote in person for the June 2020 Primary.471 
He found over 200 people in line when he arrived at his polling place at 3:50 p.m.472 
He waited for nearly five hours, mostly outside in the rain.473 Canute recalled 

                                                       

465 Id. 

466 Ex. S22, Fowler, supra note 421. 

467 Declaration of Lucille [last name redacted] ¶¶ 6, 8–9 (attached as Exhibit 203); see also Declaration of 
Kiplyn [last name redacted] ¶¶ 11-12, 17 (attached as Exhibit 204) (explaining that her eighty-one-year-old 
father waited more than three hours to vote early in the June 2020 primary election and was not offered the 
opportunity to advance in line or be seated during the wait outside the polling place on the basis of his age). 

468 Declaration of Matthew [last name redacted] ¶¶ 3, 5 (attached as Exhibit 205). 

469 Declaration of Canute [last name redacted] ¶ 3 (attached as Exhibit 206). 

470 Id. ¶ 4. 

471 Id. ¶ 5. 

472 Id. 

473 Id. ¶¶ 5-9. 
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watching a gentleman who had trouble walking and standing sit on the wet ground 
until the next time the line moved.474 

● DeKalb County voter Raye learned that his precinct voting location had been moved 
without notice. When he arrived at his new location, he found that three polling 
locations had been consolidated, though each precinct had a separate area for 
voting.475 Raye waited nearly an hour and a half to vote.476 He observed that the 
precinct lines for the two primarily white precincts were much shorter and better 
managed, with ten to twelve active poll workers and easy access to voting machines, 
whereas his precinct—which was a predominantly Black precinct—had only two 
intake poll workers and was much more cramped.477 

Again, in 2020, voters were not consistently offered the opportunity to vote by 
provisional or emergency ballot when appropriate. Even where provisional ballots were 
offered, polling places often ran out of ballots or envelopes: 

● Fulton County voter Nolan waited in line at a polling place where voting hours were 
extended and stayed in line to vote a provisional ballot. Nolan overheard the poll 
manager saying that the polling place had run out of provisional ballot envelopes, and 
voters were told to fold their ballots in half and place them in a bag without external 
envelopes. As Nolan put it: “It made me feel like I was witnessing voter suppression 
in action. Why were there not enough envelopes? I felt like all the ballots in that bag 
would not be counted. They could be tampered with. There were about 100 people 
behind me yet to vote.”478 

● DeKalb County voter Meredith tried to vote in person after not timely receiving her 
absentee ballot. She had learned that she could cancel her absentee ballot at her 
polling place and vote in person. After waiting for two hours in line, she was told that 
she could not vote on the machines because she had requested an absentee ballot, 
and that the polling place did not have the paperwork to allow her to cancel her 
absentee ballot. When she asked for a provisional ballot, she was told the polling 
place had no provisional ballots either and that individuals could only vote on the 
machines. Meredith had to leave for work and could stay no longer. As Meredith 
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475 Declaration of Raye [last name redacted] ¶¶ 4-5 (attached as Exhibit 207). 
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478 Declaration of Nolan [last name redacted] ¶¶ 3–7 (attached as Exhibit 208). 
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explained afterward, “It was very discouraging. I think a lot of people didn’t even try 
to vote, because it was too hard.”479 

And again, many of these problems were due to grossly inadequate poll worker 
training: 

● Before the June 2020 election, Anthony of Gwinnett County was asked to be a poll 
manager at a polling place.480 He was “apprehensive about taking on the 
responsibility” because he had “zero experience,” but he was assured that he “would 
be working with six other poll workers and that there would be experienced poll 
workers” at the polling place.481 Anthony received “pitiful” training that “didn’t make 
up for [his] lack of experience.” As he explained, 

I didn’t receive, for example, any meaningful training on how to handle 
Election Day voters who had received, but not submitted absentee ballots. Nor 
did I receive any meaningful training on how to handle provisional ballots. 
And I received only a passing mention about what to do if a voter who showed 
up at the polling place wasn’t listed on the voter list loaded to our Poll Pads. 
Managers did have a big binder they could reference on Election Day that 
apparently had a lot of this information in it—but it was about the size of a 
Webster’s Dictionary and, unless you knew where to look, almost impossible to 
find what you needed. And more fundamentally, I never learned, during 
training or otherwise, how to set up a polling place or how and why we move 
voters from one station to the next. The closer we got to June 9th, the less 
prepared I felt.482 

o Anthony explained that his polling location was supposed to receive the 
equipment, including the voting machines, on the Friday before Election Day, 
but no one showed up. No one could tell him where the machines were or 
when they would arrive. Late Monday night, he received an email that if his 
polling location had not yet received equipment, they were to use the backup 
emergency paper ballots, of which the location had a limited supply.483 

o On Election Day, Anthony opened the polling place without ballot marking 
devices, scanners, printers, voting machines, or the backup power supply 

                                                       

479 Declaration of Meredith [last name redacted] ¶¶ 2, 4, 9-12 (attached as Exhibit 209). 

480 Declaration of Anthony [last name redacted] ¶ 8 (attached as Exhibit 210). 

481 Id. 

482 Id. ¶ 9. 

483 Id. ¶ 10. 
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needed to run this equipment. Some voters who showed up left when they 
learned that they would be using paper ballots. Over four hours after the polls 
opened, at 11:30 a.m., the polling place received all of its equipment.484 

o Anthony was told there would be six other poll workers, but there were only 
three; likewise, he was told two Assistant Managers must be on site, but there 
was only one. None had any experience. Nor were any election officials 
available at the phone number he had been given to call if problems occurred, 
which number he dialed several times. As Anthony recalled, “I just wish we 
had more help.”485 

o Less than an hour before the polls closed, the polling place was told that if the 
polling place had used emergency ballots during the day, the poll workers had 
to scan them individually into a voting machine; if the machine rejected an 
emergency ballot, the poll workers had to duplicate the ballots by hand and 
scan the duplicate. The poll workers had received no training on this process 
and this was the first time Anthony had heard about duplicating votes by hand. 
The poll workers did not feel comfortable duplicating ballots and provided any 
ballots that the machine did not accept to the county elections office instead of 
duplicating them.486 

o Anthony continued to complete the closing procedures late into the night, but 
was cut short when a county elections official called him around midnight and 
told him to “stop whatever [he] was doing, throw everything, including ballot 
materials, into a bag, and bring to the County elections office.”487 

 Voters faced similar difficulties in the 2020 General Election. 

● Chatham County voter Donna planned to vote early in the 2020 election. She arrived 
at her polling place at 8:15 a.m. on October 12, 2020, and found a line wrapped 
around the building.488 She estimated a thousand people were waiting in line. She 

                                                       

484 Id. ¶ 11. 

485 Id. ¶ 12. 

486 Id. ¶ 13. 

487 Id. ¶ 14. 

488 Declaration of Donna from Chatham [last name redacted] ¶ 4 (attached as Exhibit 211). 
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took eight hours and thirty-five minutes to vote.489 As Donna waited, she observed 
the difficulties faced by the other voters in line.490 

o Donna saw a mother waiting with her daughter for her daughter’s first voting 
experience but who had to eventually leave after three hours in line to go to 
work.491 

o Donna saw an older gentleman who had waited in line for five hours pass out 
from the heat. Others in line offered him water and an ambulance arrived, but 
he declined to go in the ambulance, wanting to vote. He was eventually taken 
to a shorter line, with blood still on his forehead.492 

o About four hours into waiting, Donna noticed that new people stopped joining 
the line after seeing long lines and fewer places to park.493 

o When Donna reached the inside of the polling place, she noticed that the 
“hold-up seemed to be at the point where people had to verify their ID,” and 
there were only six stations with poll pads for checking voters in.494 There were 
ten ballot marking devices and two scanners.495 

● Clayton County voter Alvin went to vote early and waited approximately five and a 
half hours to cast a ballot.496 Alvin, sixty-six years old, went to vote with a friend, 
eighty-one years old, but was “not told that [they] could wait in a shorter line for 
elderly voters,” and “[t]here was no place to sit while waiting in in line.”497 Alvin 

                                                       

489 Id. ¶ 10. 

490 Id. ¶¶ 5-8. 

491 Id. ¶ 5. 

492 Id. ¶ 6. 

493 Id. ¶ 7. 

494 Id. ¶ 9. 

495 Id. 

496 Declaration of Alvin [last name redacted] ¶ 4 (attached as Exhibit 212). 

497 Id. ¶ 5. 
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observed approximately 1,000 people in line to vote when they arrived, and he 
witnessed about twelve people leave the line while he was waiting.498  

● Houston County voter Keli went to vote on the first day of early voting for the 2020 
General Election and arrived at 7:50 a.m.499 When she arrived, “the line wrapped 
around the three sides of the courthouse.”500 The polls opened at 8:00 a.m.501 Keli 
went with her two sons, who were also eligible to vote.502 They waited in line for 
nearly seven hours, and Keli had to make up the missed day of work by working 
additional hours for three days.503 

● Gwinnett County voter Eddie had a similar experience. He arrived at his polling place 
during early voting for the 2020 General Election at 7:30 a.m. and did not cast his 
ballot until 4:15 p.m.—nearly nine hours later.504 “By [his] estimates, roughly 90 to 95 
percent of the people in line were [people of color].”505 Once he was inside the 
building, he took forty-five minutes to cast his vote using a ballot marking device.506 
Only four of the thirteen machines were being used.507 

● Clayton County voter Donna went to vote on the first day of early voting.508 She 
arrived at 7:23 a.m., and the polls opened at 8:00 a.m.509 She waited nearly five hours 
to vote, departing the polls at 12:17 p.m.510 She observed that the ballot drop box was 
“covered in plastic” and locked when three voters attempted to turn in their ballots; 
that only two people could vote at once at various points because of malfunctioning 

                                                       

498 Id. ¶¶ 6-7. 

499 Declaration of Keli [last name redacted] ¶ 4 (attached as Exhibit 213). 

500 Id. 

501 Id. 

502 Id. ¶ 5. 

503 Id. ¶¶ 6, 14. 

504 Declaration of Eddie [last name redacted] ¶ 4 (attached as Exhibit 214). 

505 Id. ¶ 5. 

506 Id. ¶ 6. 

507 Id. ¶ 7. 

508 Declaration of Donna from Clayton [last name redacted] ¶ 4 (attached as Exhibit 215). 

509 Id. 
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voting machines, and that at least six people left the line while she was waiting.511 
When Donna communicated with her friends who lived north of her, she heard they 
voted in twenty or thirty minutes, and felt her long wait time was tied to the fact that 
she lives and votes in a predominantly Black community.512  

● Cobb County voter Melanie arrived at 6:50 a.m. and left at 5:30 p.m.—having waited 
in line for over ten and a half hours to vote.513 During the day, poll workers informed 
people waiting in line that cars parked in the neighborhood were being towed, which 
appeared to cause people to leave the line.514 

● Fulton County voter Jenny, sixty-seven years old, waited over three hours to vote.515 
Because of her medical condition, she could not walk home after standing in line for 
so long.516 She saw another woman in line pass out and require medical attention 
during the wait.517 

● Fulton County voter Zoee waited for five hours to vote early in the 2020 General 
Election, finding “no written or oral instruction” for voters about how to use new 
voting machines.518 

● Fulton County voter Barbara waited over five and a half hours to vote early in the 
2020 General Election, finding only four working voting machines of the ten inside 
the polling place and only two poll workers at the check-in desk, where the “poll 
workers admitted that they were understaffed [and] spread too thin.”519 

                                                       

511 Id. ¶¶ 12-14. 

512 Id. ¶ 14. 

513 Declaration of Melanie from Cobb [last name redacted] ¶¶ 7, 25 (attached as Exhibit 216). 

514 Id. ¶¶ 20-21. 

515 Declaration of Jenny [last name redacted] ¶ 8 (attached as Exhibit 217). 

516 Id. ¶ 8. 

517 Id.; see also Declaration of Regina [last name redacted] ¶ 16 (attached as Exhibit 218) (describing an eight-
hour wait, after which “there were still approximately 500 people in line” and which led to “aches and pains” 
from which it took “three days to recover”). 

518 Declaration of Zoee [last name redacted] ¶ 15 (attached as Exhibit 219). 

519 Declaration of Barbara from Fulton [last name redacted] ¶ 5, 9 (attached as Exhibit 220); see also 
Declaration of RT [last name redacted] ¶¶ 5, 7 (attached as Exhibit 221) (explaining a wait of more than five 
hours to vote, and being told by the poll manager that “they didn’t expect this large of a turnout, the people 
working the poll were new, they didn’t have enough people for this poll, and that they were experiencing 
similar under staffing [sic] issues and delays at all the Clayton County polls”). 
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● Chatham County voter Dorothy waited to vote for nearly eight hours.520 While 
waiting, she observed emergency medical technicians (“EMTs”) be called for someone 
inside the building. EMTs were called again for someone waiting in line who had 
fallen and hit his head, apparently due to dehydration; that person was taken to the 
hospital.521  

● Numerous other voters experienced similarly burdensome wait times and lines to 
vote in the 2020 General Election.522 

Voters in the January 2021 Senate runoff election once again faced unacceptably long 
lines.523 

2. Voting Machines  

Despite rising voter registration numbers, the State has failed to properly supply the 
counties with adequate and working voting machines and electronic poll books to meet 
voters’ needs. This failure has contributed to long lines at polling places, delays in voting, 
and effective disenfranchisement. 

The Secretary of State knows insufficient numbers of working voting machines could 
contribute to, if not outright cause, hours-long lines for voting. This is not new. During the 
2016 election, the Secretary of State received numerous complaints from voters who waited 
hours to vote or could not vote because of a lack of working voting machines.524 Despite this 

                                                       

520 Declaration of Dorothy [last name redacted] ¶ 10 (attached as Exhibit 222). 

521 Id. ¶¶ 5-6. 

522 See Declaration of Bryan [last name redacted] ¶¶ 23, 27 (attached as Exhibit 223) (explaining a seven-hour 
wait to vote on the first day of early voting); Declaration of Varana [last name redacted] ¶¶ 3, 6 (attached as 
Exhibit 224) (describing a wait of more than eight hours to vote); Declaration of JoAnne [last name redacted] ¶ 
5 (attached as Exhibit 225) (explaining a wait of more than four hours on the first day of early voting and 
describing how she had to work until 9:00 p.m. that night “to offset how long [she] had waited”); Declaration 
of Matt [last name redacted] ¶¶ 4, 13 (attached as Exhibit 226) (describing five-hour wait to vote); Declaration 
of Courtney from Cobb [last name redacted] ¶ 10 (attached as Exhibit 227) (describing a five-and-a-half-hour 
wait to vote); Declaration of Jamie [last name redacted] ¶ 5 (attached as Exhibit 228) (describing an eight-hour 
wait to vote). 

523 See Declaration of Anceta [last name redacted] ¶¶ 5, 9 (attached as Exhibit 229) (describing a four and a 
half-hour wait to vote during early voting for the runoff election and describing how there were “only 10 ballot 
machines at [the] location and 2 polling locations in Coweta County with a population of approximately 
150,000 people”). 

524 See, e.g., Email to Election Complaints from R. Hancock (Nov. 9, 2016), State-Defendants-00330810 
(attached as Exhibit 230) (voter complaint of two-hour wait, with only six voting machines for hundreds of 
people); Email to Election Complaints from C. Hatcher (Nov. 8, 2016), State-Defendants-00332339 (attached 
as Exhibit 231); Deposition of Chris Harvey, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-SCJ 
(N.D. Ga. Dec. 5, 2019) Tr. 286:18-20 (attached as Exhibit 232) (confirming long lines); Ex. 215, Declaration of 
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knowledge, the Secretary of State failed to adequately address this problem and continued 
the practices that led to inadequately provisioned polling locations. The Secretary of State 
operates a website from which county officials can order election supplies,525 and the 
Secretary of State is further responsible for sending these supplies to the counties.526 The 
Secretary of State does not always supply the counties with the requisite materials, and 
ultimately decides how many voting machines, printers, electronic poll books, and other 
related supplies the counties will receive.527  

Though functionally responsible for voting supplies received by each county and 
though uniquely positioned to understand how county-by-county decisions may affect the 
State, the Secretary of State does not substantially aid the counties in determining how 
many supplies to order.528  

The Secretary of State’s failure to properly furnish the counties with voting 
equipment, despite its knowledge of the delays this failure could cause, resulted in hours-
long lines and citizens being unable to vote.  

● Chatham County voter Kevin arrived at his voting location at 9:00 a.m. on Election 
Day in 2018 and observed that only seven voting machines were available for use, 
which resulted in voters waiting over an hour to vote. This wait time increased during 
the day as the number of operating machines decreased.529 

● Angel of Fulton County, a citizen observer, noted that a voting location had only three 
operable voting machines at the start of the day, when “[g]iven the anticipated voter 
volume, there should have been 10-12.” While five additional machines were later 
brought to this voting location, Angel observed that no machines came with the 
proper equipment to make them operable. Angel observed dozens of voters leave the 

                                                       

Donna from Clayton [last name redacted] ¶ 13 (observing that only a few of the sixteen voting machines at her 
voting location were working properly). 

525 Ex. 90, Aug. 16, 2019, C. Harvey 30(b)(6) Dep. 161:17-162:12.  

526 30(b)(6) Deposition of Chris Harvey, Ga. Sec’y of State Elections Dir., Fair Fight Action, No. 1:18-cv-05391-
SCJ (N.D. Ga. Jan. 6, 2020) Tr. 10:3-11:12 (“Jan. 6, 2020, C. Harvey 30(b)(6) Dep.”) (attached as Exhibit 233).  

527 Ex. 90, Aug. 16, 2019, C. Harvey 30(b)(6) Dep. 170:1-20; Ex. 233, Jan. 6, 2020 C. Harvey 30(b)(6) Dep. 
20:17-21:21. 

528 Ex. 90, Aug. 16, 2019, C. Harvey 30(b)(6) Dep. 170:1-20. 

529 Ex. 164, Declaration of Kevin from Chatham [last name redacted] ¶ 3; see also Declaration of Amanda from 
Clayton [last name redacted] ¶ 8 (attached as Exhibit 234) (noting poll workers’ statements that not all of the 
voting machines were being used, though they were not broken). 
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line out of frustration, and believed that hundreds of voters could not cast their votes 
because of the problems at this location.530  

● Anthony, a Poll Manager for Gwinnett County during the June 2020 primary, was 
forced to open the voting location without voting machines, ballot marking devices, 
scanners, printers, or backup power supply. Though the poll location was supposed to 
receive this equipment the Friday before Election Day, it did not arrive until over four 
hours after the polls opened. Anthony observed voters leaving the polling location 
after being told that they would have to use a paper ballot to vote.531  

Many voters who stood in hours-long lines to vote on Election Day in November 2018 
observed that their polling places had fewer voting machines than in past elections. 

● Cobb County voter Tunnizia—who stood in line for hours and lost two hours of pay 
because of the long line to vote—observed there were only six regular voting machines 
and one ADA-accessible voting machine, and recalled there had been twice as many 
machines at their polling place in the 2016 General Election.532 

● Fulton County voter Tobias arrived at the voting location around 8:30 a.m. and 
waited for one hour in the rain, and two additional hours inside, before voting. A 
regular voter since 2002, Tobias observed there were only about ten voting machines, 
“considerably fewer than previous elections.”533 

● Cobb County voter Jennifer, a regular voter for over a decade, waited for two hours to 
vote. Unlike in previous elections, Jennifer observed only seven regular voting 
machines and one machine that was ADA-accessible, a far lower number of machines 
than in past elections.534 

● Fulton County voter Sara arrived at her voting location fifteen minutes before it 
opened and waited six hours to vote. Though her voting location always had six 

                                                       

530 Ex. 169, Declaration of Angel [last name redacted] ¶ 4; see also Declaration of Scott [last name redacted] ¶¶ 
8-10 (attached as Exhibit 235) (observing only one scanner available for every seventeen voting machines and 
voters forced to use provisional ballots); Declaration of Shana [last name redacted] ¶ 11 (attached as Exhibit 
236) (observing only one scanner for seven voting machines). 

531 Ex. 210, Declaration of Anthony [last name redacted] ¶¶ 10-11; see also Declaration of Tyre [last name 
redacted] ¶ 5 (attached as Exhibit 237) (observing that poll workers were “clearly” not prepared to operate the 
voting machines and noting poll manager’s statement that voting machines did not arrive until the night before 
Election Day). 

532 Ex. 161, Declaration of Tunnizia [last name redacted] ¶ 4. 

533 Declaration of Tobias [last name redacted] ¶ 3 (attached as Exhibit 238). 

534 Declaration of Jennifer from Cobb [last name redacted] ¶ 3 (attached as Exhibit 239). 



 

 
96 

voting machines, Sara observed only two machines in operation. One of these two 
machines broke down after Sara had been in line for two hours.535 

● Fulton County voter Kimberly waited for over six hours before entering the voting 
center. Once finally inside, Kimberly observed that the location had only six voting 
machines, even though there had been eighteen to twenty machines in every prior 
election.536 

Besides failing to furnish equipment, the Secretary of State failed to provide adequate 
training on the proper use of new voting machines. Because the Secretary of State did not 
timely provide a poll worker manual and new voting equipment, Fulton County had to delay 
its training schedule, leaving the county with just over a month to prepare for the March 
2020 primary election.537 Similarly, with less than two months before a primary, Bulloch 
County had yet to receive over 180 new voting machines, and could not train its 150 poll 
workers without the devices.538 These failures led to preventable Election Day machine 
issues—issues about which the Secretary of State was already aware due to pilot tests 
conducted in November 2019.539 As late as June 2020, many poll workers did not know how 
to assemble, let alone operate, the new voting machines.540 

 For example, Walter, who served as a poll manager at a Fulton County polling place 
during the June 2020 election, stated that his polling place “needed twice as many 

                                                       

535 Declaration of Sara [last name redacted] ¶¶ 5-6 (attached as Exhibit 240). 

536 Ex. 194, Declaration of Kimberly [last name redacted] ¶¶ 9, 18. 

537 Candace Wheeler, Closer Look: Fulton Elections Director Talks 2020 Voting; Atlanta City Councilmember 
Responds to Tensions Between US and Iran, WABE (Jan. 9, 2020), https://www.wabe.org/episode/closer-
look-fulton-elections-director-talks-2020-voting-city-councilmember-farokhi-responds-to-tensions-between-
us-and-iran. 

538 Al Hackle, So Far Just 2 New Voting Machines, STATESBORO HERALD (Jan. 3, 2020), 
https://www.statesboroherald.com/local/so-far-just-2-new-voting-machines (attached as Exhibit S24). 

539 Mark Niesse & Alan Judd, Election Fiasco Reveals Flaws with Georgia’s New Voter System, ATLANTA J.-
CONST. (June 13, 2020), https://www.ajc.com/news/state--regional-govt--politics/election-fiasco-reveals-
flaws-with-georgia-new-voting-system/FoZjtLGPYccOrHzXHiPbDL/; see also Declaration of Mariel [last 
name redacted] ¶ 20 (attached as Exhibit 241) (observing that voting machines remained down more than two 
hours after polls opened); Declaration of Wynne [last name redacted] ¶¶ 6-7 (attached as Exhibit 242) 
(observing that the poll workers did not have much guidance or information on how to troubleshoot the voting 
machines). 

540 Id.; see also Declaration of Shea [last name redacted] ¶ 5 (attached as Exhibit 243) (observing, as poll 
watcher, that only two poll workers were present when voting opened, neither of whom had any training on the 
new software or knew how to set it up); Declaration of Benjamin from Fulton [last name redacted] ¶ 16 
(attached as Exhibit 244) (noting poll worker’s statement that they were not allowed to do a “dry run” of the 
voting machines before primary day); Declaration of Gail [last name redacted] ¶ 8 (attached as Exhibit 245) 
(observing that the voting location was understaffed and included poll workers who were “fumbling around 
and did not seem to know what was going on”); Declaration of Courtney from Gwinnett [last name redacted] ¶ 

https://www.wabe.org/episode/closer-look-fulton-elections-director-talks-2020-voting-city-councilmember-farokhi-responds-to-tensions-between-us-and-iran
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voting machines, printers and poll pads” than it had, and that “each poll should have 
1-2 technicians assigned there full time to troubleshoot.”541 

3. Provisional Ballots 

Georgia voters have also experienced significant hurdles to voting provisionally—
despite provisional ballots’ critical role as a “failsafe” mechanism to ensure that eligible 
voters can cast a ballot when they otherwise could not do so.542 Voter experiences make clear 
that poll workers are not trained adequately to do the on-the-ground work of administering 
provisional ballots. And eligible Georgians have lost the opportunity to vote. 

a.  Background on Provisional Ballots 

The basic premise behind a provisional ballot is that if a voter’s eligibility cannot be 
immediately determined, that voter may cast a provisional ballot and record a vote that will 
be counted if election officials later determine the voter is eligible. In some jurisdictions—
like Georgia, until recent legislation—provisional ballots also allow voters to vote outside 
their assigned precincts. 

Provisional ballots are so important to protecting the vote that HAVA mandates their 
use nationwide.543 HAVA provides: 

If an individual declares that such individual is a registered voter in the jurisdiction in 
which the individual desires to vote and that the individual is eligible to vote in an 
election for Federal office, but the name of the individual does not appear on the 
official list of eligible voters for the polling place or an election official asserts that the 

                                                       

6 (attached as Exhibit 246) (observing a poll worker unsuccessfully attempting to unplug and re-plug a faulty 
voting machine); Declaration of Christina from Chatham [last name redacted] ¶¶ 5, 7 (attached as Exhibit 247) 
(reporting that some fellow poll workers had not been trained on voting equipment and that poll workers were 
not trained on issues that may arise with voting equipment); Declaration of Amy [last name redacted] ¶ 3 
(attached as Exhibit 248) (observing that poll workers did not know how to resolve issue with voting machines, 
with problem persisting for multiple hours); Declaration of Ramon [last name redacted] ¶ 9 (attached as 
Exhibit 249) (observing poll workers attempting to get help because they could not resolve issues with 
machines); Declaration of Andrea from Fulton [last name redacted] ¶ 8 (attached as Exhibit 250) (observing 
that poll workers did not know how to turn on the lights in the building, further delaying voting); Declaration 
of Amanda from Fulton [last name redacted] ¶¶ 10-16 (attached as Exhibit 251) (observing poll workers failing 
to inform voters that paper ballots need scanning). 

541 Declaration of Walter [last name redacted] ¶¶ 6 (attached as Exhibit 252). 

542 See, e.g., Provisional Ballots, NAT’L CONF. OF STATE LEGISLATURES (July 22, 2021), 
https://www.ncsl.org/research/elections-and-campaigns/provisional-ballots.aspx; Provisional Ballots, MIT 

ELECTION DATA SCI. LAB, https://electionlab.mit.edu/research/provisional-ballots (last visited July 23, 2021).  

543 See, e.g., id.  
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individual is not eligible to vote, such individual shall be permitted to cast a 
provisional ballot,  

consistent with HAVA’s other requirements.544 Under HAVA, “[a]n election official at the 
polling place shall notify the individual that the individual may cast a provisional ballot in 
that election.”545 Further, “[a]t the time that an individual casts a provisional ballot, the 
appropriate State or local election official shall give the individual written information that 
states that any individual who casts a provisional ballot will be able to ascertain under the 
system established [by HAVA] whether the vote was counted, and, if the vote was not 
counted, the reason that the vote was not counted.”546 

Because provisional ballots are administered by poll workers to individual voters, 
effective poll worker training is critical to ensure that voters’ rights are protected.547 The 
Election Assistance Commission (EAC) recommends “provid[ing] hands on training to poll 
workers on how to issue and process provisional ballots” and “[u]tiliz[ing] real Election Day 
scenarios so the poll workers may have an opportunity to think through the procedures and 
policies and actually complete the necessary paperwork prior to an actual election.”548 As the 
EAC puts it: 

A local election official knows that poll workers need access to simple, easy-to-use 
tools to help answer voters’ questions on Election Day. When a voter’s name cannot 
be located on the registration list, a poll worker should know to treat that individual 
as a potential provisional voter. Although it is always preferable for an eligible voter 
to cast a regular ballot that will not need further validation after he or she leaves the 
polls, poll workers must provide provisional ballots consistently and without hassle, 
when appropriate.549 

Unfortunately, Georgia’s processes have not ensured that poll workers provide 
provisional ballots “consistently and without hassle.” The result is that eligible voters have to 

                                                       

544 52 U.S.C. § 21082(a). 

545 Id. 

546 Id. 

547 See Election Management Guidelines, Chapter 16, Provisional Ballots, U.S. ELECTION ASSISTANCE COMM’N 
157, https://www.eac.gov/sites/default/files/document_library/files/Election-Management-Guidelines-
Provisional-Ballots.pdf (attached as Exhibit 253) (“[P]oll workers will administer any internal elections office 
policies and procedures for provisional voting on Election Day.”).  

548 Quick Start Management Guide: Provisional Ballots, U.S. ELECTION ASSISTANCE COMM’N 7–8 (Oct. 2008), 
https://www.eac.gov/sites/default/files/document_library/files/Quick_Start-Provisional_Ballots.pdf 
(attached as Exhibit 254).  

549 See Ex. 253, Election Management Guidelines, supra note 547 at 158. 
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fight to get their votes counted, or, in the worst cases, are turned away without voting. While 
practices already in place would not be directly affected by the VRAA, they are yet another 
example of the need for substantial reforms to Georgia’s election processes.  

b.  Voter Experiences with Provisional Ballots in Georgia 

In Georgia, provisional ballots are governed by State law and by State Election Board 
rules. Georgia voters have historically been entitled by law to cast provisional ballots in 
several circumstances, including when: (1) voters who cannot be found on the rolls state a 
good faith belief they are registered in the county where they are trying to vote; (2) voters do 
not have the required identification (including the identification required because of the 
Exact Match policy); (3) voters appear to be registered in a precinct other than the one 
where the voters are attempting to vote and do not have time to go to the correct polling 
place; and (4) polling places are kept open by court order after hours.550  

Critically, provisional ballots in Georgia actually work—if they are properly 
administered. For a variety of reasons, voters in Georgia may have issues with their voter 
registrations outside their control. For example, voters may register to vote at the Georgia 
Department of Driver Services, only to have those registrations fail to transfer to the 
appropriate election officials.551 In certain cases, voters’ information may be improperly 
“merged” with other voters’ information or with old voter records, resulting in inaccurate 
information about voters’ current county of residence or other identifying information.552 
Similar discrepancies may apply to voters’ designated polling places.553  

                                                       

550 See Ex. 134†, O.C.G.A. §§ 21-2-418; Ga. Comp. R. & Regs. 183-1-12-.18 (attached as Exhibit 255). As 
discussed in more detail in Section IV, Georgia law was recently amended to require voters to only cast ballots 
within their assigned precincts.  

551 See, e.g., Helpdesk Request from John Hallman (Jan. 22, 2018), State-Defendants-00224899 (attached as 
Exhibit 256) (IT ticket from SOS employee noting that one county appeared not to have received registration 
applications from Driver Services for voters whose last names started after the letter ‘S’); Helpdesk Request 
from John Hallman (Feb. 19, 2018), State-Defendants-00225242 (attached as Exhibit 257) (IT ticket from SOS 
employee stating that some Driver Services registrations appeared not to be available in a county’s system). 

552 See, e.g., Email from Rachelle Thurmond, Dawson Cnty. Official, to Melanie Frechette, Sec’y of State Empl. 
(June 11, 2018), State-Defendants-00468910, at State-Defendants-00468910–11 (attached as Exhibit 258) 
(discussing voter whose information had been “merged” with a voter in another county); Email from John 
Hallman, Sec’y of State Empl., to Brenda Hodges, Charlton Cnty. Official (Jan. 27, 2017), State-Defendants-
00158872, at State-Defendants-00158872 (attached as Exhibit 259) (“We constantly receive calls from 
counties complaining that other counties have incorrectly merged records, so we thought we would encourage 
the registrars to work together.”).  

553 See Email from DeKalb Cnty. Voter to Elections Complaint Alerts Account (Nov. 8, 2016), State-
Defendants-0023499 (attached as Exhibit 260) (complaint from voter who was repeatedly sent between 
multiple polling places); Email from Alpharetta Voter to SOS Contact Alerts Account (Apr. 18, 2017), State-
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Provisional ballot administration by poll workers requires poll workers to be trained 
to understand the importance of provisional ballots to remedy the above issues. It also 
requires them to be prepared to affirmatively offer provisional ballots—as required by 
HAVA—to voters who otherwise may not know they can vote provisionally. Georgia voters’ 
experiences make clear that these messages are not being conveyed adequately to poll 
workers. 

In 2018 and then again in 2020, voters were turned away—without being offered 
provisional ballots—when they did not appear on the rolls or appeared to be registered in a 
different county.  

● Andrea was a poll watcher at a Gwinnett County polling place for the November 2018 
General Election. She observed “voters who were turned away and not permitted to 
vote when the poll workers could not locate the voter’s registration in the Express 
Poll.” Such voters were not given provisional ballots unless they asked for them.554  

● Delaney, a Cherokee County voter, is a disabled veteran who uses a service dog in 
daily life. For the November 2018 General Election, she, her husband, their eight-
year-old son, and her service dog went to vote. Her husband was told that he was in 
the correct location and could vote. Delaney, however, was told that she was assigned 
to vote in a different polling location; her address on file was a different address from 
her husband’s address and at a location where she had never lived. She was never 
offered a provisional ballot and “had no idea that casting such a ballot was an option.” 
She and her family traveled to another polling location—and again waited in line—so 
she could vote.555  

● Gary was a poll watcher at Sumter and Dougherty County polling locations for the 
November 2018 General Election. At one Dougherty County polling location, he 
“observed voters being turned away and told that they did not appear on the rolls.” 
He spoke with some of these voters after they left the polling place, and noticed that 
several voters he spoke to had “hyphens or apostrophes in their names, or non-
traditional spellings of their names.” After he spoke with several of these voters, five 
voters agreed to ask the poll worker to look at the database again, and ultimately 
voted on voting machines. Gary also noticed problems with voters who were told they 
were in the incorrect precinct: “Poll workers variously, without apparent consistency, 
turned voters away without offering them a provisional ballot or offered a provisional 

                                                       

Defendants-00193941 (attached as Exhibit 261) (complaint from voter who was told that the polling place 
listed for her registration on the website was the incorrect location).  

554 Declaration of Andrea from DeKalb [last name redacted] ¶ 6 (attached as Exhibit 262).  

555 Declaration of Delaney [last name redacted] ¶¶ 2, 6–8 (attached as Exhibit 263).  
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ballot with the verbal warning that the voter’s provisional vote likely would be 
rejected.”556  

● James, a Gwinnett County voter, attempted to vote in the November 2018 election 
and was told he had not voted in the two previous General Election cycles and 
therefore was not properly registered to vote. He had voted in both 2012 and 2016. 
He was not offered a provisional ballot and could not vote.557  

● Robin was a poll watcher at a Clayton County polling location for the November 2018 
General Election. She saw voters being sent to other polling locations without being 
offered provisional ballots, and voters who said they had come from other locations 
without being offered provisional ballots at those other locations—including voters 
“who had come to this precinct from another location and were sent away from this 
location as well without ever being offered a provisional ballot.” She also saw “many 
people who were told that their name was not on the registration roll even though 
they believed they were registered to vote, had voted in the past, and had not moved 
or otherwise altered their voter registration status,” who similarly were not offered 
provisional ballots.558  

● Ayesha, a Henry County voter, attempted to vote in the November 2018 General 
Election, having most recently voted in 2016. She was told that her name was not 
showing up in the system and that she needed to re-register. The poll workers 
appeared to have no record of her voting history in Henry County; instead, they only 
had a record of her address from when she lived in a different county. Ayesha was 
never offered a provisional ballot and ultimately could not vote.559  

● Angela, a Paulding County poll watcher during the November 2018 General Election, 
observed various voters being sent away for being in the wrong polling place or 
precinct, including relatively close to poll closing. In one case, she saw a voter turned 
away for not being on the precinct’s rolls—and who was not offered a provisional 
ballot—point out that the voter’s roommate could vote at that same precinct. Angela 
was concerned that voters of color were being turned away more frequently, while 
white voters were being given provisional ballots.560  

                                                       

556 Ex. 98, Declaration of Gary [last name redacted] ¶¶ 3–7, 10. 

557 Declaration of James [last name redacted] ¶¶ 2–3 (attached as Exhibit 264). 

558 Declaration of Robin [last name redacted] ¶¶ 4–7, 10 (attached as Exhibit 265). 

559 Declaration of Ayesha [last name redacted] ¶ 3 (attached as Exhibit 266). 

560 See Declaration of Angela [last name redacted] ¶ 3 (attached as Exhibit 267). 
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● Suzanne, a Chatham County poll watcher for the November 2018 General Election, 
also observed that when voters were listed on the rolls for another precinct, they were 
not offered provisional ballots even when it was close to closing time. One Board of 
Elections employee said he did not encourage provisional ballots because they were 
“too cumbersome and voters would not make the effort to go to the Registrar’s Office 
within 3 days.”561  

● Candace, a Glynn County voter, waited in the rain with her daughter to vote at their 
regular polling place for the June 2020 primary. Candace was first told there was a 
problem with her driver’s license and then told that her registration could not be 
found. Once her registration was located, she was told at 6:50 p.m. she was at the 
wrong polling place. It was ten minutes before the polls closed, and she would not 
have reached the purportedly correct polling place in time to vote. Candace’s 
daughter was also told that she was assigned to a different polling place, but that 
polling place was closer and Candace’s daughter was able to drive to that location and 
voted. Neither Candace nor her daughter was ever offered a provisional ballot.562  

● Therese, an assistant poll manager in Cobb County for the November 2020 General 
Election, expressed concern that poll workers were instructed to tell people who were 
listed as registered in a different precinct “that they had to leave and vote at their 
former precinct and complete a change of address form there.”563  

Other voters knew to ask for provisional ballots, but were turned away or otherwise 
discouraged from casting those ballots.564  

● Benjamin was a poll worker at a Muscogee County polling place for the November 
2018 General Election. He observed poll workers at two precincts fail to offer 
provisional ballots to voters in the wrong precinct, instead telling them to travel to 
the precincts where they were listed on the voter rolls. When Benjamin told voters 

                                                       

561 Declaration of Suzanne from Chatham [last name redacted] ¶¶ 5–6 (attached as Exhibit 268). 

562 Declaration of Candace [last name redacted] ¶¶ 3–8 (attached as Exhibit 269). 

563 Declaration of Therese [last name redacted] ¶¶ 3, 5–8 (attached as Exhibit 270). This same person noted 
that at her polling place, poll workers had to call the county registrar every time an absentee ballot had to be 
cancelled or a voter had an address or name problem, causing delays. See id. ¶ 10. 

564 Some voters faced the opposite issue: they were not told that if they cast a provisional ballot in a different 
county than where they were registered, their ballot would not be counted for any races—including statewide 
races, or they were forced to vote provisionally for improper reasons. Jennifer, a Hall County poll worker, 
expressed concerns that the Secretary of State was instructing counties not to tell voters that their out-of-
county ballots would not be counted. Declaration of Jennifer from Hall [last name redacted] ¶¶ 3–12 (attached 
as Exhibit 271). Relatedly, Phyllis, a Troup County poll worker for the November 2018 election, expressed 
concern that she was being told that people needed to vote provisional ballots even for minor spelling errors or 
similar issues. See Ex. 85, Declaration of Phyllis [last name redacted] ¶ 11–14. 
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who had been turned away to request provisional ballots, the voters “were refused 
again,” on the premise that provisional ballots should be given only to voters in the 
wrong precinct close to closing time. He asked an election supervisor who came to 
one of the polling locations he observed about provisional ballots, and “[s]he 
indicated to [him] that the poll workers were under no obligation to inform people 
that they could vote a provisional ballot but agreed that if asked they should provide 
the ballot.”565  

● Eunice, a DeKalb County voter, had voted at the same polling location for the three 
years she had lived in the county. When she attempted to vote there for the 
November 2018 General Election, she was told she was not on the voter rolls and 
could not vote. She knew to ask for a provisional ballot, but was told that if she used a 
provisional ballot, it would only be thrown out. She ultimately left without voting.566  

● Frank, a Lee County voter, moved to the county in 2011 and registered to vote in 2018 
at a voter registration drive after not voting for several years. When he attempted to 
vote in the November 2018 General Election, he was told that he was registered to 
vote in his prior county of residence. Despite asking for a provisional ballot, he was 
told that he needed to travel to his former county of residence.567  

● Colleen was a poll watcher at a Fulton County polling location for the November 2018 
General Election. She observed a voter stand in line for about an hour, be told she 
was at the wrong precinct, request a provisional ballot several times because she had 
to go to work, and then be denied a provisional ballot. The voter was told that she 
should go to the correct polling place, and Colleen heard the poll manager say that 
the voter had been “too lazy” to go to her polling place of record.568  

● Kelly was a poll watcher at a Fulton County polling location for the November 2018 
General Election. She saw many voters who were told they were in the wrong 
precinct, but said they had been voting at the same location for years. She also 
observed poll workers reject a voter’s request to vote provisionally, and spoke with 
another voter who said she had been turned away earlier that day. She also saw and 
heard from a poll worker that some voters had seen on the Secretary of State’s 
website or on a formal communication information indicating they were supposed to 
vote at the location, but the “official” database said otherwise. The poll workers 

                                                       

565 Declaration of Benjamin from Maryland [last name redacted] ¶¶ 5–6, 8, 10 (attached as Exhibit 272). 

566 Declaration of Eunice [last name redacted] ¶¶ 2–4 (attached as Exhibit 273). 

567 Declaration of Frank [last name redacted] ¶¶ 4–9 (attached as Exhibit 274). 

568 Declaration of Colleen [last name redacted] ¶¶ 3(c)–(i) (attached as Exhibit 275). 
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appeared to think there was a “Fulton County rule” that no provisional ballots could 
be issued before 5:00 p.m.569  

● Martha, another poll watcher in Fulton County for the November 2018 General 
Election, observed that when voters were told they were in the incorrect precinct, 
some were not told about the provisional ballot option, while others were told the 
ballot likely would not be counted.570  

● Alexus, a Fulton County voter, arrived to vote for the November 2018 General 
Election only to be told that she was listed as registered in a different location and 
with a different middle name. Alexus was informed about the option of voting a 
provisional ballot, but then was told by another poll worker they would not know how 
to process the provisional ballot because Alexus appeared to be registered in two 
precincts. Alexus ultimately did not vote.571  

● Christina, a Bryan County voter, voted in 2017, 2018, and 2019. When she attempted 
to vote for the June 2020 primary, she was told that her registration showed her as 
registered in a different county, with a different birthdate. She was told that she could 
cast a provisional ballot if she wanted, but because the birthdate on her registration 
in the voter rolls did not match her birthdate, the ballot would probably not be 
accepted. Christina ultimately did not vote in that election.572  

Poll workers are supposed to tell provisional ballot voters how to check the status of 
their ballots,573 but this did not always occur. 

● Shannon was a poll watcher at a Fulton County polling location for the November 
2018 General Election. She witnessed no voters being told how to cure a provisional 
ballot, and observed voters being told that “of course” their ballots would count.574  

● Chris, a Fulton County voter, confirmed registration on the Secretary of State’s 
website before voting in the November 2018 General Election. When Chris went to 
vote, poll workers said the registration address was an address from eight years prior. 

                                                       

569 Declaration of Kelly [last name redacted] ¶¶ 5, 9 (attached as Exhibit 276). 

570 Declaration of Martha [last name redacted] ¶¶ 8–12 (attached as Exhibit 277). 

571 See Declaration of Alexus [last name redacted] ¶ 4 (attached as Exhibit 278). 

572 Declaration of Christina from Bryan [last name redacted] ¶¶ 2–3, 7–8, 10 (attached as Exhibit 279). 

573 See 52 U.S.C. § 21082(a). 

574 Ex. 167, Declaration of Shannon G. from Fulton [last name redacted] ¶¶ 3, 12. 
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Chris could cast a provisional ballot, but was not given any information about how to 
correct any deficiency in the ballot or how to ensure that the vote was counted.575  

● Allen, a Cobb County voter, and his wife both changed their voter registrations at 
DDS after they moved. Although Allen’s wife could vote, Allen was told he was in the 
wrong precinct. He could cast a provisional ballot, but was not given information 
about whether and how to cure his provisional ballot.576  

● Julia, a Cobb County voter, moved shortly before the November 2020 General 
Election. Even though she ensured that her new registration was accurate before the 
election, she was told on Election Day she was still registered in her prior county of 
residence. Eventually, she was told she had to vote provisionally, but Julia could not 
ensure that her vote was counted.577  

● Dominic, a Fulton County voter, moved at the end of August 2020 and “almost 
immediately” registered to vote in the new location. When Dominic went to vote on 
September 29, 2020, poll workers could not find his registration. Not only did 
Dominic experience difficulty voting at the provisional ballot table as a person with 
cerebral palsy; he was given no privacy while filling out the ballot. Then, when he 
asked how to check that the ballot would be counted, he was not instructed how to do 
so and was told not to worry.578  

● Kevin, a Fulton County voter, had become a naturalized citizen before the June 2020 
primary, but was told that because of COVID-19, he was not fully in the system and 
would need to vote a provisional ballot. He was eventually told that his provisional 
ballot had not been counted because the county’s records—incorrectly—indicated that 
he was registered in a different county or was at the wrong polling place.579  

Georgia election officials have not done enough to ensure that provisional ballots do 
their job of serving as a failsafe to protect eligible voters’ ability to cast their ballots. And the 
situation is about to get worse. As detailed in Section IV of this report, several voters whose 
stories are described above would no longer be eligible to cast provisional ballots; under 
Georgia’s new statutory landscape, voters cannot cast a provisional ballot before 5:00 p.m. if 
they are listed as registered at a different precinct in the same county as the precinct where 

                                                       

575 Declaration of Chris [last name redacted] ¶ 3 (attached as Exhibit 280). 

576 Declaration of Allen [last name redacted] ¶ 3 (attached as Exhibit 281). 

577 Declaration of Julia [last name redacted] ¶¶ 3–7, 10–14 (attached as Exhibit 282). 

578 Declaration of Dominic [last name redacted] ¶¶ 3–10 (attached as Exhibit 283). 

579 Declaration of Kevin from Fulton [last name redacted] ¶¶ 3–16 (attached as Exhibit 284). 
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they attempt to vote. Far from ensuring that every eligible voter can cast a vote, Georgia 
continues to make it more difficult. 

4. Voter Intimidation  

Eligible voters have immense difficulty casting their votes for a variety of reasons, 
whether because of barriers to registering or staying registered, waiting in line for hours to 
vote, asking for a provisional ballot only to be denied, or the myriad other issues described 
above. Rather than addressing these problems, Georgia’s election officials have resorted to 
baseless insinuations of fraud or impropriety to further intimidate voters and voting rights 
organizations. 

a. Threatening Letters to Voters 

The Georgia Secretary of State’s office has sent intimidating letters to voters who have 
requested absentee ballots, but were flagged as having filled out a NCOA form with the U.S. 
Postal Service. These letters from State election officials threaten voters with potential 
criminal penalties and can have a chilling effect on voter participation—particularly among 
voters from communities treated unjustly by the criminal justice system. 

In December 2020, the Secretary of State’s office sent threatening letters signed by 
Elections Director Chris Harvey to 8,000 Georgia voters who requested absentee ballots to 
vote in the January Senate runoff election but were flagged as having filled out a NCOA form 
requesting a change to an out-of-state address.580 In January and February, the office sent 
letters signed by Chief Investigator Frances Watson to a similar set of people—voters who 
had voted by absentee ballot in the November election, but were flagged as having 
completed a NCOA form.581 These letters, warning voters they could be breaking the law by 
voting, are thinly-veiled attempts to deter eligible Georgia voters temporarily residing out-
of-state from voting in Georgia elections, despite that every Georgia resident may vote by 
mail and have the ballot sent to an out-of-state address. In response to an open records 
request for the list of voters who received such letters, the Secretary of State’s office stated 
that the letters are associated with “an open case and the information . . . is in regards to a 
pending and ongoing investigation.”582  

                                                       

580 Letter from Chris Harvey, Elections Director, to electors identified on NCOA voting list (Dec. 15, 2020) 
(attached as Exhibit 285). 

581 Letter from Frances Watson, Chief Investigator, to electors identified on NCOA voting list (Jan. 15, 2021) 
(attached as Exhibit 286); Letter from Frances Watson, Chief Investigator, to electors identified on NCOA 
voting list (Feb. 15, 2021) (attached as Exhibit 287). 

582 Email from ORR Administration to Nick [last name redacted] (Mar. 31, 2021) (attached as Exhibit 288). 
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b. December 2020 Letters 

The December 2020 letters, sent just three weeks before the runoff election, 
threatened voters with potential criminal penalties, reminding them they could be guilty of a 
felony if they cast a ballot in the runoff. The State’s purported justification for sending the 
letters was these voters had filled out a NCOA form for an out-of-state address.583 However, 
in a letter to members of Congress refuting claims of voter fraud in the 2020 election, 
Secretary of State Brad Raffensperger emphasized that the NCOA data-matching used by 
President Trump’s allies to allege that many ineligible voters cast ballots was “[k]nown to be 
unreliable and produce a preponderance of ‘false positives.’”584 As Secretary Raffensperger 
acknowledged, filling out a NCOA form indicating a new out-of-state address does not 
establish that a person is ineligible to vote in Georgia: “There are many people who live out 
of state who are still completely legitimate Georgia residents, including military and 
overseas citizens, people in government service, college students, temporary workers on 
assignment somewhere else, and voters temporarily caring for family [sic] others, etc.”585  

Although the letters acknowledged that out-of-state voters might still be eligible to 
vote in Georgia and stated that “[r]eceipt of this letter does not mean that you are not 
deemed to be a valid Georgia resident or voter,” their practical impact was to put these 
voters on notice that their conduct was suspect in the eyes of the Secretary of State’s 
office.586 The SOS press release announcing the letter initiative framed it as preventing voter 
fraud and guarding against attempts “to undermine the integrity of the vote in Georgia.”587 
Referring to a vaguely defined group of voters, Secretary Raffensperger said, “[W]e will find 
you and we will prosecute you to the fullest extent of the law.”588 Raffensperger also cited 
these letters in an interview with Newsmax in defense of his efforts to make sure “bogus 
residents” do not vote in Georgia.589 The Secretary of State sent these letters to all voters it 

                                                       

583 Secretary of State Brad Raffensperger Protects Runoffs From Out Of State Voters, GA. SEC’Y OF STATE, 
https://sos.ga.gov/index.php/elections/secretary_of_state_brad_raffensperger_protects_runoffs_from_out_
of_state_voters (last visited July 23, 2021) (attached as Exhibit 289).  

584 Letter from Brad Raffensperger, Ga. Sec’y of State, to Members of Congress at 8 (Jan. 6, 2021), 
https://sos.ga.gov/admin/uploads/Letter%20to%20Congress%20from%20Secretary%20Raffensperger%20(1
-6-21).pdf (attached as Exhibit 290).  

585 Id. at 9.  

586 Ex. 285, Dec. 15, 2020 C. Harvey Letter to electors. 

587 Ex. 289, Secretary of State Brad Raffensperger Protects Runoffs From Out Of State Voters, supra note 
583.  

588 Id.  

589 Eric Mack, Brad Raffensperger to Newsmax TV: Georgia Voter ID Law a Line of Fraud Defense, 
NEWSMAX (Dec. 26, 2020), https://www.newsmax.com/newsmax-tv/georgia-brad-raffensperger-secretary-of-
state-election-fraud/2020/12/26/id/1003192/. 

https://www.newsmax.com/newsmax-tv/georgia-brad-raffensperger-secretary-of-state-election-fraud/2020/12/26/id/1003192/
https://www.newsmax.com/newsmax-tv/georgia-brad-raffensperger-secretary-of-state-election-fraud/2020/12/26/id/1003192/
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had identified as filling out a NCOA for an out-of-state address, potentially reducing their 
participation in the election, despite knowing that most of these voters were eligible to vote 
in the runoff election. For example, one voter who received such a letter, a college professor 
at a Georgia university who lived temporarily in another state due to the pandemic, could 
have been intimidated into sitting out the election even though she maintained residency in 
Georgia and lawfully requested an absentee ballot for the runoff.590 These letters 
undoubtedly deterred voters who are already disproportionately targeted by the criminal 
justice system, particularly Black voters.  

Georgia’s NCOA match process has been plagued by serious problems. While the 
State has not revealed the exact NCOA matching techniques used to identify the voters for 
December 2020 letters, the State’s past processes for conducting such matching suggests 
these letters were likely sent to many voters who were improperly flagged as having 
completed a NCOA for a change of residential address when they had not. As one expert 
concluded, “the Secretary of State’s match process systematically casts too wide a net and 
does so unnecessarily.”591 Multiple flaws in the Secretary of State’s NCOA match process can 
cause Georgia voters to be erroneously flagged as ineligible, including:  

● Using mailing addresses instead of residential addresses; 

● Using first and last names for individual matches without additional identifying 
criteria like birthdates that would distinguish between voters with the same name; 

● Not incorporating first names into family matches and not requiring entire address 
fields to match for individual and family matches (which can trigger, for example, 
NCOA removal procedures for all “Smiths” in an apartment complex even though 
only one “Smith” has moved away); and  

● Using business change-of-addresses rather than residential addresses.592  

Using flawed procedures and under dubious pretenses, the Secretary of State sent 
letters to thousands of voters, threatening felony charges if they voted in the runoff election. 
The State’s actions constitute voter intimidation,593 as the potential threat would only come 
to pass if these voters mailed in their ballot, and operated as a targeted effort to influence 
the electorate for a particular election. It is no accident this tactic was employed after 

                                                       

590 Email from Ellen [last name redacted] to Fair Fight Action (Dec. 31, 2020) (attached as Exhibit 291). 

591 Ex. 137, Supplemental McDonald Report at 5. 

592 Id. at 6-8. 

593 Voter intimidation is prohibited under federal law. See 52 U.S.C.A. § 10101.  
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Democrats flipped Georgia in November and when the January runoffs would decide control 
of the United States Senate.  

c. January and February 2021 Letters 

In January and February, the Secretary of State’s office sent similar letters to voters it 
identified as having cast an absentee ballot in the November 2020 election and flagged as 
having filed a NCOA form based on NCOA matching.594 These letters had an even greater 
potential to intimidate voters than those sent out in December, because they included a 
“NCOA voter questionnaire” that asked voters to state whether they were a current resident 
of Georgia. If voters answered yes to the question, they were asked “to provide a brief 
statement as to how [they] meet the qualifications for a Georgia Voter.”595 The instructions 
to “complete the included questionnaire and return [it] as soon as possible”596 suggest that 
filling out the form was required, although there is no Georgia law requiring that voters 
temporarily out of state justify their residency status to the Investigations Division of the 
Secretary of State’s office.  

The impact of the “NCOA voter questionnaire” on voters’ registration status is 
unclear. Whether or how a voter answers the questionnaire could cause further investigation 
and the consequences of not returning the questionnaire are unspecified. The letters’ lack of 
information and clarity exacerbates the chilling effect. This effect is even more pronounced 
when considering the letters are targeted at those who voted by absentee ballot in the 2020 
election, an election that saw many voters, especially those from communities of color, vote 
by mail for the first time.  

5. The State Election Board Systematically Intimidates Voters and Voter 
Registration Organizations. 

a. The Georgia State Election Board’s Lack of Transparency Regarding 
Investigations is Intimidating. 

The Georgia State Election Board “is an administrative agency having authority over 
elections matters.”597 The Secretary of State prescribes specific duties and obligations for the 
State Election Board (SEB),598 including the duty to “investigate, or authorize the Secretary 
of State to investigate, when necessary or advisable the administration of primary and 
                                                       

594 Ex. 286, Jan. 15, 2021 F. Watson Letter to electors; Ex. 287, Feb. 15, 2021 F. Watson Letter to electors. 

595 Id. 

596 Id. 

597 “Election Law for Non-Lawyers, MEOC Municipal Course # 2,” Presentation, Ga. Sec’y of State, State-
Defendants-00107570, at State-Defendants-00107603 (attached as Exhibit 292). 

598 O.C.G.A. § 21-2-31 (attached as Exhibit 293). 
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election laws and frauds and irregularities in primaries and elections and to report 
violations of the primary and election laws either to the Attorney General or the appropriate 
district attorney who shall be responsible for further investigation and prosecution.”599 The 
State Election Board also promulgates rules to ensure fairness and uniformity in the 
practices of all local election officials.600 The Secretary of State’s investigations unit conducts 
the SEB’s investigations.601  

Notwithstanding these investigative responsibilities, there are no explicit rules, nor 
any publicly available guidance, about the process and timeline of the SEB’s investigations 
and hearings on election complaints. Deposition testimony from Secretary of State 
representatives gives some insight into the SEB’s investigation process: once a matter has 
been investigated, the investigations unit provides the investigation report, and a summary 
of that report, to the State Election Board for consideration.602 At its meetings, the SEB 
reviews the investigation reports and determines the next steps.603 The SEB can vote to issue 
a letter of instruction to the county or individuals determined to have violated election laws 
or SEB rules.604 These letters of instruction may merely copy and paste a provision of 
Georgia law and instruct the offender “to refrain from further violations of the Georgia 
Elections Code and State Election Board rules and regulations.”605 The SEB is also 

                                                       

599 State Election Board, GA. SEC’Y OF STATE, sos.ga.gov/index.php/elections/state_election_board (last visited 
July 23, 2021) (attached as Exhibit 294).  

600 Id.; Elections Division Transition Memo: SOS Description of Duties, Ga. Sec’y of State, State-Defendants-
00149713, at State-Defendants-00149715 (attached as Exhibit 295). 

601 Ex. 90, Aug. 16, 2019 C. Harvey 30(b)(6) Dep. 84:3-13 (explaining that investigations that go to the SEB are 
investigated by the SOS investigations unit and presented to the SEB); id. at 115:14-116:10 (explaining that 
Investigation Division of the SOS handles investigations for elections); SEB Meeting Minutes, GA. SEC’Y OF 

STATE (Apr. 3, 2018), 
https://sos.ga.gov/admin/files/SEB_Meeting_Minutes_April%203,%202018%20(SIGNED).pdf (attached as 
Exhibit 296); SEB Meeting Minutes, GA. SEC’Y OF STATE (Sept. 11, 2018), 
http://sos.ga.gov/admin/files/SEB%20Meeting%20Minutes_September_11_2018.pdf (attached as Exhibit 
297). 

602 Ex. 90, Aug. 16, 2019 C. Harvey 30(b)(6) Dep. 112:14-23. 

603 Id. at 110:20-112:23. 

604 See State Election Board Meeting Transcript, GA. SEC’Y OF STATE (Apr. 3, 2018), 
https://sos.ga.gov/admin/uploads/04%2003%202018%20-%20SEB%20-
%20ATLANTA,%20TRANSCRIPT.pdf (attached as Exhibit 298); State Election Board Meeting Transcript, 
GA. SEC’Y OF STATE (Sept. 11, 2018), https://sos.ga.gov/admin/uploads/stateelectionboard9.11.pdf (attached as 
Exhibit 299). 

605 See Letter of Instruction to Evie Roberts, Toombs Cnty. Bd. of Elections and Registration from Candice 
Broce, Ga. Sec’y of State (July 10, 2015) State-Defendants-00842626 (attached as Exhibit 300) (letter of 
instruction for failure to issue a provisional ballot). 
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authorized to, and usually does, refer investigated matters to the Georgia Attorney General’s 
office or to a district attorney for further investigation and/or criminal proceedings.606  

Because of the lack of rules and formal processes, the State Election Board frequently 
allows cases to languish for years.607 Voters with pending cases are not told their cases may 
be heard years later, and they may not even receive an update from the SEB for several 
years.608 There is also no prescribed standard for the referral of cases to the Attorney 
General’s office or to a district attorney. The lack of information, alone, causes intimidation 
and fear amongst voters.  

For instance, during a meeting held in February 2021 regarding a 2016 complaint 
against an individual voter who mistakenly voted, not realizing that he was ineligible, the 
voter’s ex-wife testified that when she spoke with the Secretary of State’s investigator, “he 
never informed me that a hearing would come. He made me feel as if everything was okay, 
and then four [] years later, I receive[d] this information in the mail” that the case would be 
heard at the SEB meeting in February 2021.609 She further testified, “I called and spoke to 
the [SOS] trying to rectify the situation and whatever it was that we needed to do. I was then 
instructed that I needed to send an email . . . to remove [the respondent] from the voter 
registration list, and I did that. I followed all the instructions that were given. [The 
respondent] has never voted again.”610 She also testified that she was never made aware 
what the Attorney General’s office was or of the potential outcomes if the case was referred 
to the Attorney General’s office.611 And she provided testimony explaining how her ex-
husband accidently registered to vote.612 Despite her testimony, the State Election Board 
voted to refer the case to the Attorney General’s office and to the local district attorney.613  

                                                       

606 See, e.g., Ex. 293, O.C.G.A. § 21-2-31(5); State Election Board Meeting Minutes, GA. SEC’Y OF STATE (Aug. 
21, 2019), http://sos.ga.gov/admin/files/August%2021,%202019%20(SIGNED).pdf (attached as Exhibit 301); 
Ex. 299, State Election Board Meeting Transcript, (Sept. 11, 2018), supra note 604.  

607 State Election Board Meeting Minutes Transcript, Ga. Sec’y of State (Feb. 10, 2021), 
http://sos.ga.gov/admin/uploads/State_Election_Board_Feb_10,_2021_-_Transcript.pdf (attached as 
Exhibit 302); State Election Board Meeting Minutes Transcript, Ga. Sec’y of State (Feb. 17, 2021), 
https://sos.ga.gov/admin/uploads/Transcript_-_February_17,_2021.pdf (attached as Exhibit 303); State 
Election Board Meeting Minutes Transcript, Ga. Sec’y of State (Sept. 10, 2020), 
https://sos.ga.gov/admin/uploads/September_10,_2020_(SEB_Transcript).pdf (attached as Exhibit 304). 

608 Ex. 302, State Election Board Meeting Transcript, (Feb. 10, 2021), supra note 607. 

609 Id. at 77:6-9. 

610 Id. at 77:11-17. 

611 Id. at 78:2-10. 

612 Id. at 75:24-78:10.  

613 Id. at 80:10-22.  
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Transcripts from the State Election Board’s meetings in 2020 and 2021, meetings at 
which the SEB heard election complaints, confirm the SEB revisited dozens of cases 
stemming from election complaints made in 2016 and 2017.614 Minutes also confirm the 
SEB members gave no rationale for the lag in hearing these cases, nor explained why they 
referred the case to the Attorney General’s Office or district attorney or the significance of a 
referral.615  

b. The SEB Investigates Without Evidence to Intimidate Voters and Voter 
Outreach Organizations. 

The SOS has used the SEB to investigate voter registration and voter outreach 
organizations to dissuade them from registering new voters. This intimidation tactic is not 
new.616 

In 2012, after the Asian American Legal Advocacy Center (“AALAC”) published an 
open letter demanding that Georgia ensure new citizens could vote, then-Secretary of State 
Kemp informed the organization it was launching an investigation into how the AALAC 
registered voters.617 The investigation targeted the AALAC for technical issues—such as 
whether canvassers had people’s explicit, written consent to photocopy their registration 
forms before mailing the originals to the elections office—but there was no evidence of 
fraud.618 The nearly two-and-a-half year investigation ended with a finding of no 
violations.619 

Similarly, in 2014, then-Secretary of State Kemp began a criminal investigation into 
the New Georgia Project alleging fraud.620 Prior to the SEB investigating the allegations, 

                                                       

614 Ex. 302, State Election Board Meeting Transcript, (Feb. 10, 2021), supra note 607; Ex. 303, State Election 
Board Meeting Transcript, (Feb. 17, 2021), supra note 607; Ex. 304, State Election Board Meeting 
Transcript, (Sept. 10, 2020), supra note 607. 

615 Id.  

616 See Spencer Woodman, Register Minority Voters in Georgia, Go to Jail, THE NEW REPUBLIC (May 5, 2015), 
https://newrepublic.com/article/121715/georgia-secretary-state-hammers-minority-voter-registration-efforts. 
(In 2010, then-Secretary Kemp’s office targeted individual get-out-the-vote activists in Quitman, Georgia. 
Specifically, four weeks after a primary in which the county elected its first majority-Black school board, 
investigators, along with officials from the Georgia Bureau of Investigation, went door-to-door making arrests 
of activists without a trace of evidence of actual voter fraud. The case focused on voting organizers “improperly 
possessing voters’ materials.” Four years later, all charges were either dropped or cleared.)  

617 Id. 

618 Id. 

619 Id. 

620 Id. 
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Kemp announced that “preliminary inquiry revealed . . . significant illegal activities 
including . . . forged vote[r] registration applications.”621 Notably, now-Governor Kemp 
admitted under oath he made this statement before any adjudication of the claims against 
the New Georgia Project.622 The SEB investigated the allegations of forged signatures and 
incomplete voter registration forms.623 It took nearly three years for SEB investigators to 
issue a formal finding of no wrongdoing by the New Georgia Project; yet, when the SEB later 
heard the case against the remaining respondents on September 20, 2017, it was still titled 
as against the “New Georgia Project” as the lead respondent.624 Styling the case as “New 
Georgia Project” was merely a smear and intimidation tactic against the organization. And 
despite the SEB referral of the remaining case to the Attorney General’s office for potential 
prosecution, the Attorney General’s office never filed charges.625 

This intimidation tactic recurred after the 2020 General Election. On November 30, 
2020—ahead of Georgia’s January 5, 2021 Senate runoff election—Secretary Raffensperger 
announced his office was investigating several voter registration organizations, including 
America Votes, Vote Forward, Operation New Voter Registration, and the New Georgia 
Project, alleging these organizations registered deceased individuals and submitted 
improper registration applications.626 Specifically, “[Secretary] Raffensperger accused Vote 
Forward of attempting to register a dead woman in Alabama as a voter in Georgia, The New 
Georgia Project of sending registration forms to people in New York and Operation New 

                                                       

621 Kristina Torres, Voter Registration Fraud Alleged at Democratic-Backed Group, ATLANTA J.-CONST. (Sept. 
10, 2014), https://www.ajc.com/news/state--regional-govt--politics/voter-registration-fraud-alleged-
democratic-backed-group/1oDWNijMJZQAYO2D88ZHHN/; Deposition of Brian Kemp Jan. 8, 2020, 100:4-
104:3, Fair Fight Action, Inc. v. Raffensperger, No. 1:18-cv-05391-SCJ, ECF No. 481-1, (attached as Exhibit 
305). 

622 Ex. 305, Kemp Dep., Fair Fight Action, Inc., No. 1:18-cv-05391-SCJ, Jan. 8, 2020, Tr. 103:23-104:3. 

623 State Election Board Meeting Transcript, GA. SEC’Y OF STATE, 38-39 (Sept. 20, 2017), 
https://sos.ga.gov/admin/uploads/September_20,_2017_Transcript.pdf (attached as Exhibit 306); Kristina 
Torres, Georgia AG Gets 53 Forms in Probe of Voter Registration Group, ATLANTA J.-CONST. (Sept. 20, 2017), 
https://www.ajc.com/news/state--regional-govt--politics/georgia-gets-forms-probe-voter-registration-
group/MhhTWfqOh3cdkdoTVmwiYI/; Mark Niesse, Voting Groups Call Georgia Investigations Empty 
Partisan Attacks, ATLANTA J.-CONST. (Feb. 8, 2021), https://www.ajc.com/politics/voting-groups-call-georgia-
investigations-empty-partisan-attacks/OTBTDDGGJJECNBPKVDMG4A5MFQ/. 

624 Ex. 306, State Election Board Meeting Transcript, (Sept. 20, 2017), supra note 623; Niesse, supra note 
623. 

625 Ex. 306, SEB Meeting Transcript, GA. SEC’Y OF STATE 58 (Sept. 20, 2017); Niesse, supra note 623. 

626 David Wickert, Georgia Investigates Voter Registration Groups, ATLANTA J.-CONST. (Nov. 30, 2020), 
https://www.ajc.com/politics/election/georgia-investigates-voter-registration-
groups/YHEWSZLOYNEWZPYSHWAPJQFNFQ/; Secretary Raffensperger Launches Investigation Into 
Groups Encouraging Fraudulent Registrations, GA. SEC’Y OF STATE, 
https://sos.ga.gov/index.php/elections/secretary_raffensperger_launches_investigation_into_groups_encou
raging_fraudulent_registrations (last visited July 23, 2021) (attached as Exhibit 307). 
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Voter Registration Georgia of telling college students to temporarily change their residency 
to Georgia.”627 Yet, in his press release alleging these election violations, Secretary 
Raffensperger provided no evidence to support his claims.628 Over two months after 
launching the investigations, the only evidence made public was against the New Georgia 
Project, and the evidence demonstrated no wrongdoing.629 The supposed evidence was a 
tweet from a New Yorker who received a package of postcards telling Georgians how to 
register to vote online.630 The postcards were intended for a volunteer to send to Georgia 
residents and were delivered to the wrong address in New York. Such election mailings are 
normal and permissible; no illegal activity occurred.631 

To date, the State Election Board has heard only the case against the New Georgia 
Project, which also named now-Senator Reverend Raphael Warnock as a respondent after 
the SEB—astonishingly and mistakenly listed him as the organization’s CEO.632 Prior to the 
SEB meeting, no SEB investigators contacted the New Georgia Project.633 Yet, at the SEB 
meeting where the complaint was heard, the SEB investigator claimed that, in 2019, the New 
Georgia Project “violated State law by not handing in 1,268 voter registration applications 
within the ten days required under state rules.”634 After reading the investigator’s findings, 
and without hearing from anyone from or on behalf of the New Georgia Project, the SEB 
referred the case to the Attorney General’s office for further investigation and potential 
prosecution.635  

Georgia’s election officials continue to investigate baseless allegations of fraudulent 
activity. On April 2, 2021, Georgia election official Gabriel Sterling stated that the Secretary 

                                                       

627 Joseph Choi, Georgia Secretary of State Opens Investigation into Voter Registration Groups, THE HILL 

(Nov. 30, 2020), https://thehill.com/homenews/state-watch/528012-georgia-secretary-of-state-opens-
investigation-into-voter-registration. 

628 Ex. 307, Secretary Raffensperger Launches Investigation into Groups Encouraging Fraudulent 
Registrations, GA. SEC’Y OF STATE, 
https://sos.ga.gov/index.php/elections/secretary_raffensperger_launches_investigation_into_groups_encou
raging_fraudulent_registrations (last visited July 23, 2021); Niesse, supra note 623. 

629 Niesse, supra note 623.  

630 Id. 

631 Id. 

632 Ex. 302, State Election Board Meeting Transcript, (Feb. 10, 2021), supra note 607; Sam Levine, 
‘Intimidation Tactic’: Georgia Officials Investigate Groups That Mobilized Black Voters, THE GUARDIAN (Feb. 
12, 2021), https://www.theguardian.com/us-news/2021/feb/12/georgia-voting-rights-stacey-abrams. 

633 Ex. 302, State Election Board Meeting Transcript, (Feb. 10, 2021), supra note 607; Niesse, supra note 623. 

634 Niesse, supra note 623. See also Levine, supra note 632. 

635 Id.; Ex. 302, State Election Board Meeting Transcript, (Feb. 10, 2021), supra note 607. 
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of State’s office intends to investigate anyone who was offered a cure for an absentee ballot 
that did not follow through and cure it—approximately 2,500 individuals—while admitting 
that only “a handful quite honestly” might actually have been attempts to vote 
improperly.636  

Baseless investigations are indisputably an intimidation tactic. Such investigations 
force organizations to re-allocate resources intended to invest in voter registration towards 
lawyers and defense costs.637 The CEO of the New Georgia Project explained: “[e]very dollar 
that we have to spend to defend ourselves against the nuisance and partisan investigations is 
a dollar that we aren’t able to put into the field to register new voters and have high-quality 
conversations about the power of their vote and the importance of this moment.”638 
Generating baseless investigations attempts to deter these organizations from their mission 
of registering voters, especially voters of color. 

6. Georgia Officials Have Created a False Narrative about Voter Fraud. 

The Georgia Secretary of State’s office operates a “Voter Fraud Hotline” for 
individuals to submit information about suspected voter fraud.639 The hotline dates to at 
least 2010,640 but has recently received increased attention: the Secretary of State’s webpage 
prominently features the hotline (with a button labeled “REPORT FRAUD”) as part of its 
Secure the Vote initiative.641 This webpage touts Georgia’s elections as “among the most 
secure in the nation,” but urges the reader to “Do Your Part” and report “questionable 
election-related activity” to the hotline.642  

The focus of the Secure the Vote initiative on voter fraud aligns with the Secretary of 
State’s other recent actions to promote the voter fraud hotline. When the Secretary’s office 

                                                       

636 Meidas Touch, Unedited: Gabriel Sterling Accepts Challenge to Debate Georgia Voter Bill with 
MeidasTouch at 38:55-39:25, YOUTUBE (April 2, 2021), https://www.youtube.com/watch?v=cHvzaEAEQdU. 

637 Levine, supra note 632. 

638 Id. 

639 Stop Voter Fraud, GA. SEC’Y OF STATE, https://sos.ga.gov/index.php/elections/stop_voter_fraud (last 
visited July 23, 2021) (attached as Exhibit 308). 

640 See Jim Walls, Absentee Ballots Abused, ATLANTA J.-CONST. (Sep. 13, 2010), 
https://www.ajc.com/news/local-govt--politics/absentee-ballots-abused/EwNLkw1aQoEcly2mxKpwYJ/ 
(reporting that individuals may call the hotline to report possible fraud). 

641 Claire Simms, Georgia Launches ‘Secure the Vote’ Education Campaign, FOX 5 ATLANTA (Dec. 6, 2019), 
https://www.fox5atlanta.com/news/georgia-launches-secure-the-vote-education-campaign; Secure the Vote, 
HELP AMERICA VOTE ACT, https://securevotega.com (last visited July 23, 2021). 

642 Secure the Vote, Fact Check, HELP AMERICA VOTE ACT, https://securevotega.com/factcheck/ (last visited 
July 23, 2021). 
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announced its intent to send letters to 8,000 individuals who may have moved out-of-state 
but had requested an absentee ballot ahead of the January 2021 runoff election, the office 
urged “citizens” to use the hotline “to report questionable elections activity.”643 The office 
used the same language in a press release warning that “every single allegation of voter 
fraud” would be “thoroughly” investigated and that anyone who comes to Georgia intending 
to commit voter fraud “will be prosecuted.”644 For example, the State legislature recently 
passed a law that included a provision requiring the Secretary of State’s contact information 
to be printed on all absentee ballots, to encourage the reporting of “any unauthorized person 
requesting to observe the elector voting his or her ballot or the elector’s voted ballot or any 
unauthorized person offering to deliver or return the voted ballot to the board of 
registrars.”645 

Continuing these efforts to stoke fear of voter fraud, and with no evidence that 
absentee ballot fraud was common or a serious threat to the integrity of Georgia elections, in 
April 2020, Secretary of State Raffensperger launched an “Absentee Ballot Fraud Task 
Force.”646 The task force appears to have met only once, in late May 2020, and has never 
published any reason to be concerned about absentee ballot fraud in Georgia.647 Although 
Secretary Raffensperger announced an investigation into up to 1,000 possible instances of 
double-voting in September 2020, Secretary of State General Counsel Ryan Germany 

                                                       

643 Ex. 289, Secretary of State Brad Raffensperger Protects Runoffs from Out of State Voters, supra note 583. 

644 Secretary Raffensperger Warning: ‘Moving’ to Georgia Temporarily in Order to Vote in Jan. 5 Runoff is 
Illegal and Will Be Prosecuted, GA. SEC’Y OF STATE, 
https://sos.ga.gov/index.php/elections/secretary_raffensperger_warning_moving_to_georgia_temporarily_i
n_order_to_vote_in_jan_5_runoff_is_illegal_and_will_be_prosecuted (last visited July 23, 2021) (attached 
as Exhibit 309). 

645 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 27. 

646 See Mark Niesse, Georgia Elections Chief Launches Effort Against Mail-in Voting Fraud, ATLANTA J- 

CONST. (Apr. 6, 2020), https://www.ajc.com/news/state--regional-govt--politics/georgia-elections-chief-
launches-effort-against-mail-voting-fraud/uKcFoPbbLnFC0A4nXihaLI/. The myth of pervasive voter fraud 
has been soundly debunked by all serious investigations into its existence. In Georgia, an independent monitor 
reported to the State Election Board that after 250 hours of onsite observation in Fulton County in 2020 and 
2021 he did not witness any action that “involved dishonesty, fraud or intentional malfeasance.” Raffensperger 
Sends More Voting Cases to Prosecutors, GA. SEC’Y OF STATE (Feb. 18, 2021), 
https://sos.ga.gov/index.php/elections/raffensperger_sends_more_voting_cases_to_prosecutors (attached 
as Exhibit 310). In an investigation into absentee ballots in Cobb County in December 2020, the Secretary of 
State and investigators from the Georgia Bureau of Investigation found that election officials had a 99.99 
percent accuracy rate in terms of signature verification, and after reviewing the 15,000 ballots, they identified 
“[n]o fraudulent absentee ballots.” Ga. Sec’y of State/ Ga. Bureau of Investigation ABM Signature Audit 
Report, GA. SEC’Y OF STATE INVESTIGATIONS DIV., (Dec. 29, 2020), 
https://sos.ga.gov/admin/uploads/Cobb%20County%20ABM%20Audit%20Report%2020201229.pdf 
(attached as Exhibit 311).  

647 Email from Chris Channell, Task Force Member, Glynn Cnty., Ga. to American Oversight (Oct. 6, 2020) 
(attached as Exhibit 312). 
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emailed Task Force members noting that the Secretary’s office knew of “at least one” voter 
who voted twice intentionally, but that “[o]ther people likely voted twice inadvertently or 
because they were not sure if their absentee ballot had been returned on time by the mail 
service.”648 The Secretary’s public statements drew condemnation, including from former 
Georgia Secretary of State Cathy Cox, who said the actions sought to “sow chaos and cast 
doubt,” and that the Secretary “seems to have already pre-judged these matters.”649 

Georgia’s efforts to manufacture evidence of voter fraud provide critical context for 
the latest wave of voter-suppression legislation in Georgia as these suppressive tactics of 
voter fraud allegations have an outsize impact on voters of color.650 Georgia demonstrated 
this in its previous efforts to prosecute voter fraud, including its baseless investigations of (i) 
a dozen Black voting rights activists in Brooks County (who were later acquitted), (ii) the 
AALAC (which was cleared of wrongdoing after over two years of investigation), and (iii) the 
New Georgia Project (where no evidence of criminal activity was found).651 

 

                                                       

648 Email from Ryan Germany, General Counsel, Ga. Sec’y of State, to Brad Rigby et al., Members of Absentee 
Ballot Fraud Task Force (Sept. 8, 2020) (attached as Exhibit 313).  

649 Beau Evans, Georgia Secretary of State Faces Backlash Over Double-Voting Claims, THE AUGUSTA CHRON. 
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650 See Vann R. Newkirk II, Voter Suppression is Warping Democracy, THE ATLANTIC (July 17, 2018) 
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eighty-six percent involved alleged offenses in counties with mostly nonwhite and Hispanic populations). 
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Georgia’s Recent Legislative Session Demonstrates  
that Attacks on Voting Rights Are  
Increasingly Aggressive and Persistent. 

For further proof that attacks on voting are an escalating threat to the rights of 
Georgians of color, one need look no further than the State’s recently ended legislative 
session. Because of the historic turnout for the 2020 election and the 2021 Senate runoff, 
and fueled by the groundless allegations of voter fraud discussed above, lawmakers had 
renewed vigor. The Georgia General Assembly, like state legislatures across the country, 
worked quickly to both limit voting and consolidate power. At the end of this section, we 
address some of the suppressive elections laws introduced and enacted across the country. 

While S.B. 202—the final result of over dozens652 of hastily developed bills—affects all 
Georgia voters, it will be felt most acutely by the State’s voters of color. Provisions such as 
the photo ID requirement, reduced minimum early vote for runoff elections, limited access 
to drop boxes, and prohibition of most out-of-precinct voting will disparately impact voters 
of color, particularly those with limited resources and time to navigate the complex 
requirements.653  

Other provisions of S.B. 202 give the State legislature outsized control of voting 
resources, voting-related prosecutions, and election certification.654 S.B. 202 grants the 
General Assembly power to appoint the majority of the State Election Board.655 By gaining 
control of the State Election Board, which can unilaterally fire and replace county election 
officials,656 the General Assembly will have new power to oversee and influence the outcome 
of elections.657 To be clear, the Georgia legislature has empowered itself to interfere with 

652 Christopher Alston, There Are a Lot of Voting Bills in the Georgia General Assembly. Here’s What You 
Need to Know., WABE (Feb. 25, 2021), https://www.wabe.org/there-are-a-lot-of-voting-bills-in-the-georgia-
general-assembly-heres-what-you-need-to-know/. 

653 See Fredreka Schouten, Here's Why Voting Rights Activists Say Georgia's New Election Law Targets Black 
Voters, CNN (Mar. 26, 2021), https://www.cnn.com/2021/03/26/politics/georgia-voting-law-black-
voters/index.html (explaining how Black voters will be disproportionately and negatively impacted by these 
provisions).  

654 See generally Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202); Zack Beauchamp, Georgia’s Restrictive New Voting 
Law, Explained, VOX (Mar. 26, 2021), https://www.vox.com/22352112/georgia-voting-sb-202-explained. 

655 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 5; O.C.G.A. § 21-2-30(a) (attached as Exhibit 314†). 

656 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 6; O.C.G.A. § 21-2-33.1(f) (attached as Exhibit 315†). 

657 See Domingo Morel, As Georgia’s New Law Shows, When Black People Gain Local Power, States Strip 
That Power Away, WASH. POST (Apr. 1, 2021), 

https://www.wabe.org/there-are-a-lot-of-voting-bills-in-the-georgia-general-assembly-heres-what-you-need-to-know/
https://www.wabe.org/there-are-a-lot-of-voting-bills-in-the-georgia-general-assembly-heres-what-you-need-to-know/
https://www.cnn.com/2021/03/26/politics/georgia-voting-law-black-voters/index.html
https://www.cnn.com/2021/03/26/politics/georgia-voting-law-black-voters/index.html
https://www.vox.com/22352112/georgia-voting-sb-202-explained
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election results it does not like, even as the FBI continues to round up seditionists who 
stormed our nation’s Capital and spilled blood for similarly not agreeing with the 2020 
General Election results.658  

Georgia lawmakers’ efforts to suppress the vote and seize electoral power 
demonstrate the fight for voting rights is at a critical point and Federal action is urgently 
needed to protect voting rights. The Georgia legislature’s fast-tracked, massive overhaul of 
elections could likely have been stopped in its tracks had Georgia remained subject to 
preclearance under the VRA. Meaning, many of these newly passed provisions would have 
required preclearance by either the Department of Justice or a federal court before 
becoming law. Instead, this bill was rushed through the State legislature. With only white 
men in the room, the legislation was signed behind closed doors and in front of a painting of 
a slave plantation while a Black lawmaker was arrested for knocking on the door.659 

And the Georgia General Assembly is not alone in this strategy. Georgia’s efforts to 
roll back voting rights can also be seen in state legislatures across the country.660 As the New 
York Times recently reported, “Nationwide, [] lawmakers in at least eight states . . . are 
angling to pry power over elections from secretaries of state, governors and nonpartisan 
election boards.”661 Despite not finding evidence of voter fraud or other abusive voting 
practices, state legislatures are rapidly introducing legislation designed to curb early voting 
practices popular during the COVID-19 pandemic and, by most accounts, practices that 
worked well.662 According to the Brennan Center for Justice, in the first twelve weeks of 
2021, legislators in forty-three states filed over 361 bills to make it more difficult to vote, 

                                                       

https://www.washingtonpost.com/politics/2021/04/01/georgias-new-law-shows-when-black-people-gain-
local-power-states-strip-that-power-away/. 

658 See, e.g., Derek Hawkins, Ex-Officer Texted ‘We Stormed the Capitol’ During Jan. 6 Riot, Feds Say, and 
Tipsters Turned Him In, WASH. POST (Apr. 3, 2021), 
https://www.washingtonpost.com/nation/2021/04/03/former-utah-police-capitol-riot/ (describing the 
recent arrest of someone who allegedly took part in the mob that breached the Capitol on January 6, 2021). 

659 Rebecca Shabad, Georgia Legislator Arrested For Protesting Voting Law Says Signing Of Bill 'Far More 
Serious Crime’, NBC NEWS (Apr. 1, 2021), https://www.nbcnews.com/politics/politics-news/georgia-
legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748. 

660 Gabby Birenbaum, State GOPs Have Already Introduced Dozens of Bills Restricting Voting Access in 2021, 
VOX (Jan. 29, 2021), https://www.vox.com/22254482/republicans-voter-suppression-state-legislatures 
(discussing efforts across the nation to roll back voting rights).  

661 Nick Corasaniti, Republican Lawmakers in at Least 8 States Are Vying for More Power over How 
Elections Are Run, N.Y. TIMES (Mar. 25, 2021), https://www.nytimes.com/2021/03/25/us/republican-
lawmakers-in-at-least-8-states-are-vying-for-more-power-over-how-elections-are-run.html.  

662 See id. (noting that voter turnout in 2020 was at the highest level in 100 years partially because of expanded 
vote-by-mail). 

https://www.washingtonpost.com/politics/2021/04/01/georgias-new-law-shows-when-black-people-gain-local-power-states-strip-that-power-away/
https://www.washingtonpost.com/politics/2021/04/01/georgias-new-law-shows-when-black-people-gain-local-power-states-strip-that-power-away/
https://www.washingtonpost.com/nation/2021/04/03/former-utah-police-capitol-riot/
https://www.nbcnews.com/politics/politics-news/georgia-legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748
https://www.nbcnews.com/politics/politics-news/georgia-legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748
https://www.vox.com/22254482/republicans-voter-suppression-state-legislatures
https://www.nytimes.com/2021/03/25/us/republican-lawmakers-in-at-least-8-states-are-vying-for-more-power-over-how-elections-are-run.html
https://www.nytimes.com/2021/03/25/us/republican-lawmakers-in-at-least-8-states-are-vying-for-more-power-over-how-elections-are-run.html
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primarily seeking limits on mail voting and imposing stricter voter ID requirements.663 
FiveThirtyEight has identified at least fifty-three more bills introduced since the Brennan 
Center reported its findings.664 As Myrna Pérez, the director of the Brennan Center’s Voting 
Rights and Elections Program, observed: “[a]bsentee ballots have been largely 
uncontroversial when they were used by older, whiter [] Americans,” but “as soon as 
communities of color started [using them] . . . we’re starting to see restrictions.”665 

A. There Is Scant Evidence of Fraud to Justify Georgia’s New Restrictions.  

S.B. 202’s stated purpose is to address the “significant lack of confidence in Georgia 
election systems.”666 But State lawmakers propped up the “big lie” of voter fraud and 
election rigging,667 and then used the intended result that many voters are “concerned about 
allegations of rampant voter fraud”668 as an excuse to limit voting. As investigations into the 
2020 election and the longer course of history have demonstrated, voter fraud is exceedingly 
rare.669  

Sweeping national studies confirm that voter fraud—other than as a political talking 
point and new wedge issue —is not a problem in American elections.670 For instance, a 
much-ballyhooed Commission to investigate voter fraud, established by President Trump 
after the 2016 election, abruptly disbanded in 2018 after finding no significant fraud.671 
Likewise, in a sweeping survey of alleged voter fraud, the Brennan Center for Justice found 

                                                       

663 State Voting Laws, BRENNAN CTR. FOR JUST., https://www.brennancenter.org/issues/ensure-every-
american-can-vote/voting-reform/state-voting-laws (last visited July 23, 2021) (attached as Exhibit S25). 

664 Alex Samuels et al., The States Where Efforts to Restrict Voting Are Escalating, FIVETHIRTYEIGHT (Mar. 29, 
2021), https://fivethirtyeight.com/features/the-states-where-efforts-to-restrict-voting-are-escalating/. 

665 Id. 

666 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 2.  

667 Dahlia Lithwick, Why Republicans Are Still Holding Onto the Big Lie, SLATE (Feb. 26, 2021), 
https://slate.com/news-and-politics/2021/02/republicans-cpac-stolen-election-lie.html. 

668 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 2. 

669 See, e.g., The Myth of Voter Fraud, BRENNAN CTR. FOR JUST., 
https://www.brennancenter.org/issues/ensure-every-american-can-vote/vote-suppression/myth-voter-fraud 
(last visited July 23, 2021) (attached as Exhibit S26); Andy Sullivan & Joseph Ax, Explainer: Despite Trump 
Claims, Voter Fraud is Extremely Rare. Here is How U.S. States Keep it That Way, REUTERS (Sept. 9, 2020), 
https://www.reuters.com/article/us-usa-election-voter-fraud-facts-explai/explainer-despite-trump-claims-
voter-fraud-is-extremely-rare-here-is-how-u-s-states-keep-it-that-way-idUSKBN2601HG. 

670 See id. 

671 Michael Tackett & Michael Wines, Trump Disbands Commission on Voter Fraud, N.Y. TIMES (Jan. 3, 2018), 
https://www.nytimes.com/2018/01/03/us/politics/trump-voter-fraud-commission.html. 

https://fivethirtyeight.com/features/the-states-where-efforts-to-restrict-voting-are-escalating/
https://slate.com/news-and-politics/2021/02/republicans-cpac-stolen-election-lie.html
https://www.reuters.com/article/us-usa-election-voter-fraud-facts-explai/explainer-despite-trump-claims-voter-fraud-is-extremely-rare-here-is-how-u-s-states-keep-it-that-way-idUSKBN2601HG
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it was more likely an individual would be struck by lightning than impersonate another at 
the polls.672 The same is true, the Brennan Center later noted, for vote-by-mail fraud.673 For 
example, in Oregon, a state that conducts its elections by mail,674 the Brennan Center found 
there have only been roughly a dozen instances of fraud among 100 million mail-in ballots 
received since 2000.675 In another national survey, this time by the Walter J. Cronkite 
School of Journalism and Mass Communications at Arizona State University, researchers 
found the rate of voter fraud from 2000 - 2012 was “infinitesimal.”676 In Georgia between 
2000 and 2012, there were only twenty-seven allegations of individuals casting an ineligible 
vote.677 After reviewing national voter fraud allegations since 2000, Professor Lorraine 
Minnite found that “[v]oter fraud is a politically constructed myth” and that misinformation 
about voter fraud is often meant “to persuade the public about the need for more 
administrative burdens on the vote.”678 This tactic was on full display in the 2021 session of 
the Georgia General Assembly.  

The specific context of this legislation is important. The widespread, multi-front 
attack took place immediately after the most scrutinized election in American history. The 
former president and his supporters lobbed unsupported (and unsupportable) accusations 
about the merit of votes from cities with substantial Black populations such as Philadelphia, 
Detroit, Milwaukee, and Atlanta679 while mounting at least forty-two legal challenges to the 

                                                       

672 Justin Levitt, The Truth About Voter Fraud, BRENNAN CTR. FOR JUST. 3, 4, 6 (2007), 
https://www.brennancenter.org/sites/default/files/2019-08/Report_Truth-About-Voter-Fraud.pdf (attached 
as Exhibit S27). 

673 Wendy R. Weiser, The False Narrative of Vote-by-Mail Fraud, BRENNAN CTR. FOR JUST. (Apr. 10, 2020), 
https://www.brennancenter.org/our-work/analysis-opinion/false-narrative-vote-mail-fraud (attached as 
Exhibit S28). 

674 Tiffany Camhi, How Oregon Became the First State to Vote by Mail in a Presidential Election, OPB (Jun. 
19, 2020), https://www.opb.org/news/article/history-vote-by-mail-oregon-elections/ (attached as Exhibit 
S29). 

675 Ex. S28, Weiser, supra note 673.  

676 Natasha Khan & Corbin Carson, Comprehensive Database of U.S. Voter Fraud Uncovers No Evidence that 
Photo ID is Needed, NEWS21 (Aug. 12, 2012), https://votingrights.news21.com/article/election-fraud/ 
(attached as Exhibit S30).  

677 See Election Fraud in America, NEWS21 (Aug. 12, 2012), 
https://votingrights.news21.com/interactive/election-fraud-database/ (attached as Exhibit S31). 

678 Lorraine C. Minnite, THE MYTH OF VOTER FRAUD 6, 10 (Cornell Univ. Press 2010). 

679 Aaron Morrison et al, Trump Election Challenges Sound Alarm Among Voters of Color, ABC NEWS (Nov. 
23, 2020), https://abcnews.go.com/Politics/wireStory/trump-election-challenges-sound-alarm-voters-color-
74345706. 

https://abcnews.go.com/Politics/wireStory/trump-election-challenges-sound-alarm-voters-color-74345706
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Presidential Election results, which all failed.680 On March 8, 2021, the Supreme Court 
rejected—unanimously and without comment—the last of these election appeals.681 No 
evidence of voter fraud was ever presented. 

Nowhere have these claims of voter fraud been more investigated than in Georgia. 
The State counted ballots cast in the Presidential Election three times and found no evidence 
of even minimal fraud.682 And Georgia election officials have stood by the results after every 
count. For instance, three weeks after the 2020 General Election, Secretary of State 
Raffensperger stated that “Georgia’s voting system has never been more secure or 
trustworthy” and “the truth is that the people of Georgia – and across the country – should 
not have any remaining doubts” about who won the election.683 He continued to refute 
claims of voter fraud in a letter to Congressional representatives on January 6, 2021—the 
day of the insurrection against the Capitol—reaffirming that after “diligently investigating all 
claims of fraud or irregularities” his office found “nowhere close to sufficient evidence to put 
in doubt the result” of the election.684 Numerous other high-ranking Georgia election 
officials, such as Lieutenant Governor Geoff Duncan, Secretary of State General Counsel 
Ryan Germany, and Secretary of State Chief Operating Officer Gabriel Sterling also 
defended the integrity of Georgia’s elections against spurious claims of fraud.685  

                                                       

680 Jacob Shamsian & Sonam Sheth, Trump and His Allies Filed More than 40 Lawsuits Challenging the 2020 
Election Results. All of Them Failed., INSIDER (Feb. 22, 2021), https://www.businessinsider.com/trump-
campaign-lawsuits-election-results-2020-11. 

681 Lawrence Hurley, U.S. Supreme Court Dumps Last of Trump's Election Appeals, REUTERS (Mar. 8, 2021), 
https://www.reuters.com/article/us-usa-court-election-idUSKBN2B01LE. 

682 Kate Brumback, Georgia Again Certifies Election Results Showing Biden Won, ASSOCIATED PRESS (Dec. 7, 
2020), https://apnews.com/article/election-2020-joe-biden-donald-trump-georgia-elections-
4eeea3b24f10de886bcdeab6c26b680a (attached as Exhibit S32). 

683 Brad Raffensperger, Opinion, Brad Raffensperger: Georgia's Election Results Are Sound, WASH. POST 
(Nov. 21, 2020), https://www.washingtonpost.com/opinions/2020/11/21/brad-raffensperger-georgia-results-
2020-election-trustworthy/. 

684 Ex. 290, Letter from Brad Raffensperger, supra note 584 at 1-2.  

685 See Greg Bluestein, Duncan Pushes Back on False Voter Fraud Claims: “We’re Better Than This,” ATLANTA 

J.-CONST. (Dec. 1, 2020), https://www.ajc.com/politics/politicsblog/duncan-pushes-back-on-false-voter-
fraud-claims-were-better-thanthis/GSNRMYELPBBADHZ5RQ7LDTVHCE/; Amy Gardner & Paulina Firozi, 
Here's the Full Transcript and Audio of the Call Between Trump and Raffensperger, WASH. POST (Jan. 5, 
2021), https://www.washingtonpost.com/politics/trump-raffensperger-call-transcript-georgia-
vote/2021/01/03/2768e0cc-4ddd-11eb-83e3-322644d82356_story.html; Scott Pelley, Georgia Secretary of 
State Describes Call Where Trump Pressured Him to Find Evidence of Voter Fraud, CBS NEWS 60 MINUTES 
(Jan. 10, 2021), https://www.cbsnews.com/news/georgia-election-brad-raffensperger-60-minutes-2021-01-
10/.  
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B. The Georgia General Assembly’s Response to an Election that Saw Record 
Turnout and Withstood Intense Public Scrutiny Was to Limit Voting.  

The highly scrutinized 2020 election saw unprecedented turnout in Georgia, despite a 
global pandemic.686 Almost 5 million Georgians voted in November.687 This was partially a 
result of record-setting early voting turnout, where in the forty-five days before the election 
2,418,550 Georgians cast their ballots.688 It was also due to a twenty-five percent increase of 
Black registered voters since 2016.689 The turnout for the runoff election on January 5, 2021, 
was likewise unprecedented, with over 4.4 million Georgians casting their vote—more than 
double the previous record for a runoff in the State.690 Black voters, in particular, turned out 
for the runoff in significant numbers, growing from 27.8 percent of the State electorate in 
November to 30.9 percent in January.691  

Rather than celebrate this unprecedented civic engagement, members of the Georgia 
General Assembly immediately turned to enacting measures that would bring the turnout 
rate back down. On January 7, 2021, just two days after the runoff election and one day after 
the insurrection, Speaker David Ralston set up a Special Committee on Election Integrity to 
be chaired by Representative Barry Fleming, a longtime opponent of voting rights.692 A 

                                                       

686 See Georgia Presidential Results, POLITICO (Jan. 6, 2021), https://www.politico.com/2020-
election/results/georgia/. 

687 Id. 

688 Georgia Breaks All-Time Voting Record, GA. SEC’Y OF STATE, 
https://sos.ga.gov/index.php/elections/georgia_breaks_all-time_voting_record (last visited July 23, 2021) 
(attached at Exhibit 316). 

689 Luis Noe-Bustamante & Abby Budiman, Black, Latino and Asian Americans Have Been Key to Georgia’s 
Registered Voter Growth Since 2016, PEW RSCH. CTR. (Dec. 21, 2020), https://www.pewresearch.org/fact-
tank/2020/12/21/black-latino-and-asian-americans-have-been-key-to-georgias-registered-voter-growth-
since-2016/ (attached as Exhibit S33). 

690 Nathaniel Rakich et al., How Democrats Won the Georgia Runoffs, FIVETHIRTYEIGHT (Jan. 7, 2021), 
https://fivethirtyeight.com/features/how-democrats-won-the-georgia-runoffs/ (attached as Exhibit S34). 

691 Ross Williams, Record Turnout Among Black Voters Could Help Georgia Reshape the Nation, GPB (Jan. 
11, 2021), https://www.gpb.org/news/2021/01/11/record-turnout-among-black-voters-could-help-georgia-
reshape-the-nation. 

692 Emil Moffatt, Speaker Ralston Announces Election Integrity Committee That Will Focus on ‘Moving 
Forward’, WABE (Jan. 7, 2021), https://www.wabe.org/speaker-ralston-announces-election-integrity-special-
committee-that-will-focus-on-moving-forward/; Stephen Fowler, In Georgia County, Elections Bills Have 
Consequences, NPR (Mar. 27, 2021), https://www.npr.org/2021/03/27/981354303/in-georgia-county-
elections-bills-have-consequences (describing how Representative Fleming lost his job as an attorney for 
Hancock County because of his record on voter suppression legislation) (attached as Exhibit S35). See also 
Timothy Pratt, The Lawyer Behind Georgia’s New Anti-Voting Law, THE NATION (Apr. 8, 2021), 
https://www.thenation.com/article/politics/georgia-voting-law-barry-fleming/. 
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flurry of bills grounded in baseless claims of election fraud followed.693 Despite Georgia 
persistently ranking as the worst state for COVID-19 vaccination rates,694 Georgia Senate 
lawmakers focused on reviving Georgia’s dark past of racist voting laws, with nearly one-
quarter of the bills listed for the “Crossover Day” between the chambers devoted to voter 
suppression legislation.695  

The procedures around these “election integrity” bills were confusing and opaque. 
Committees met without advance notice and debated bills never made available online.696 
Sometimes committee meetings were live streamed, sometimes they were not.697 Guidelines 
for public testimony were either not published or inconsistent.698 For example, the original 
version of House Bill 531 (“H.B. 531”) was posted only one hour before the Special 
Committee’s first hearing699 and less than twenty-four hours before its second hearing.700 
The substantial amendments to that bill, many of which are in the final iteration S.B. 202, 
were also routinely published late or not at all.701 

                                                       

693 See Jewel Wicker, Here’s What’s Going on with Voting Legislation in Georgia and Why Opponents Say It’s 
Clear “Voter Suppression”, ATLANTA MAGAZINE (Mar. 11, 2021), https://www.atlantamagazine.com/news-
culture-articles/heres-whats-going-on-with-voting-legislation-in-georgia-and-why-opponents-say-its-clear-
voter-suppression/. 

694 Jeff Amy, Georgia to Vaccinate Adults Over 55, Those with Conditions, ASSOCIATED PRESS (Mar. 10, 2021), 
https://apnews.com/article/public-health-emergency-management-georgia-coronavirus-pandemic-
5584d52bbb5d116c40499c2a9b0e39cc (attached as Exhibit S36). 

695 Stephen Fowler, A Dozen Voting Bills, Citizen’s Arrest Overhaul Survive 2021 Crossover Day, GPB (Mar. 9, 
2021), https://www.gpb.org/news/2021/03/09/dozen-voting-bills-citizens-arrest-overhaul-survive-2021-
crossover-day (attached as Exhibit S37). See also Georgia Senate Rules Calendar, 
https://www.legis.ga.gov/api/document/docs/default-source/senate-calendars/20212022/rules-calendar-
2021-legislative-day-28.pdf?sfvrsn=cac7ebff_2 (attached as Exhibit 317). 

696 Complaint ¶¶ 164, 167, Sixth District v. Kemp, No. 1:21-cv-01284 (N.D. Ga. Mar. 29, 2021), ECF No. 1 
(attached as Exhibit 318). 

697 Id. ¶ 167. 

698 Id. ¶ 161. 

699 Nathaniel Rakich, All the Ways Georgia Could Make It Harder to Vote, FIVETHIRTYEIGHT (Feb. 25, 2021), 
https://fivethirtyeight.com/features/all-the-ways-georgia-could-make-it-harder-to-vote/ (attached as Exhibit 
S38). 

700 See Special Committee On Election Integrity – Archives, Georgia House of Representatives, 
https://www.house.ga.gov/Committees/en-US/ElectionIntegrityArchives.aspx (last visited July 23, 2021) 
(linking to video of meeting on Thursday, Feb. 18, the day the bill was introduced, and next meeting on Friday, 
Feb. 19); see also Ex. 318, Complaint ¶ 166, Sixth District v. Kemp, No. 1:21-cv-01284 (N.D. Ga. Mar. 29, 
2021). 

701 Ex. 318, Complaint ¶ 166, Sixth District v. Kemp, No. 1:21-cv-01284 (N.D. Ga. Mar. 29, 2021). 

https://www.atlantamagazine.com/news-culture-articles/heres-whats-going-on-with-voting-legislation-in-georgia-and-why-opponents-say-its-clear-voter-suppression/
https://www.atlantamagazine.com/news-culture-articles/heres-whats-going-on-with-voting-legislation-in-georgia-and-why-opponents-say-its-clear-voter-suppression/
https://www.atlantamagazine.com/news-culture-articles/heres-whats-going-on-with-voting-legislation-in-georgia-and-why-opponents-say-its-clear-voter-suppression/
https://www.house.ga.gov/Committees/en-US/ElectionIntegrityArchives.aspx


 
 

 
126 

State lawmakers rushed the legislative process around S.B. 202 at every step. On 
March 8, 2021, the Secretary of State’s Bipartisan Task Force for Safe, Secure, and 
Accessible Elections made known its concern “that the legislative process is proceeding at a 
pace that does not allow for full examination of all factors that must be considered.”702 The 
General Assembly pressed on.703 When the public participated in some of these meetings, 
many raised concerns about the bill’s disproportionate impact on voters of color.704 The 
General Assembly declined to conduct any meaningful analysis.705 When a state 
representative raised the prospect of analyzing the bill’s fiscal impact, which experts say 
could be over $19 million,706 the leaders ignored the request.707 Lieutenant Governor 
Duncan unilaterally ruled that no analysis of the fiscal impact of the bill needed to be done 
because it would not exceed $5 million, despite providing no evidence to support his 
ruling.708 One State Senator said that he was “making stuff up as [he] went” because “isn’t 
that how laws are made?”709 On March 25, 2021, S.B. 202 passed the Georgia House of 
Representatives, was voted on by the Senate hours later, and reached the Governor’s desk by 
the end of the day.710  

                                                       

702 Id. ¶ 170.  

703 Id. ¶ 171. 

704 See, e.g., GA House Mobile Streaming, Special Committee on Election Integrity 02.22.21, VIMEO – 

LIVESTREAM (Feb. 22, 2021), https://livestream.com/accounts/25225474/events/8729747/videos/217887713 
(video of public comment on H.B. 531); see also Complaint ¶¶ 94-97, Georgia State Conf. of NAACP v. 
Raffensperger, No. 21-cv-01259 (N.D. Ga. March 28, 2021) (attached as Exhibit 319). 

705 Ex. 319, Complaint ¶¶ 104-06, Georgia State Conf. of NAACP, No. 21-cv-01259 (N.D. Ga. March 28, 2021). 

706 See State and Local Fiscal Impact of SB 241, Voting Rights Lab (Feb. 24, 2021), 
https://votingrightslab.org/wp-content/uploads/2021/02/Fiscal-Impact-of-GA-SB-241.pdf (attached as 
Exhibit S39). See also GeorgiaStateSenate, Legislative Day 38 - 2021 Legislative Session (3/25/21), YOUTUBE, 
at 6:12:40-6:19:00 (Mar. 25, 2021), https://www.youtube.com/watch?v=QVzKEHqNxuY. 

707 Ex. 318, Complaint ¶ 171, Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021). 

708 Id.  

709 GeorgiaStateSenate, Senate Committee on Ethics (3/3/21), YOUTUBE, at 86:47-49 (Mar. 3, 2021), 
https://www.youtube.com/watch?v=UOw2QUTlDUM&list=PLBFf_azbJKlX3zfkwMv-DC0N9mqLKHDD-
&index=12; see also Complaint ¶ 99, VoteAmerica v. Raffensperger, No. 21-cv-01390 (N.D. Ga. Apr. 7, 2021) 
(attached as Exhibit 320). 

710 Georgia Senate Bill 202, LEGISCAN, https://legiscan.com/GA/bill/SB202/2021 (last visited July 23, 2021) 
(attached as Exhibit S40); see also Stephen Fowler, Georgia Governor Signs Election Overhaul, Including 
Changes To Absentee Voting, NPR POLITICS (March 25, 2021), 
https://www.npr.org/2021/03/25/981357583/georgia-legislature-approves-election-overhaul-including-
changes-to-absentee-vote (attached as Exhibit S41). 

https://livestream.com/accounts/25225474/events/8729747/videos/217887713
https://www.youtube.com/watch?v=QVzKEHqNxuY
https://www.youtube.com/watch?v=UOw2QUTlDUM&list=PLBFf_azbJKlX3zfkwMv-DC0N9mqLKHDD-&index=12
https://www.youtube.com/watch?v=UOw2QUTlDUM&list=PLBFf_azbJKlX3zfkwMv-DC0N9mqLKHDD-&index=12
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When Governor Kemp signed the bill into law only seventy-nine days after the 
historic January 2021 Senate runoff election, he did so behind closed doors and in front of a 
painting of an antebellum Georgia plantation.711 Just outside, Representative Park Cannon—
who was excluded from the ceremony—was arrested for knocking on the door.712 As the 
Editorial Board of the Atlanta Journal-Constitution observed, “the world will long 
remember the shameful scene of a state lawmaker – a Black woman – being dragged down a 
Gold Dome hallway by white state troopers Thursday because she dared bang on the door of 
a governor who chose to lock himself away while signing this legislation and livestreaming 
about it.”713 

C. Provisions of S.B. 202 Make it More Difficult for Voters, Particularly Those of 
Color, to Cast Their Ballots in Ways that Are Convenient, Popular, and Secure.  

S.B. 202 imposes new and unjustified limitations on Georgians’ voting options. 
People often have difficulty getting off work, arranging for childcare, securing 
transportation, standing in hours-long lines, or otherwise taking an unpredictable and 
potentially substantial time to vote, particularly when there are limited days, hours, or 
locations for voting. These burdens are not felt equally.714 To get the best participation of the 
entire electorate, which should be the goal in any democracy, it is essential to offer many 
secure voting options. In 2020, Georgia voters used absentee voting and early voting more 
than ever before, which contributed to the historic turnout.715 

                                                       

711 Natasha Chen & Theresa Waldrop, Black Voter Says a Painting at Georgia Governor's Voter Bill Signing 
Shows the Plantation Where Her Family Worked for Generations, CNN (Mar. 28, 2021), 
https://www.cnn.com/2021/03/28/us/georgia-callaway-plantation-painting-trnd/index.html. 

712 Rebecca Shabad, Georgia Legislator Arrested For Protesting Voting Law Says Signing of Bill 'Far More 
Serious Crime’, NBC NEWS (Apr. 1, 2021), https://www.nbcnews.com/politics/politics-news/georgia-
legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748.  

713 Opinion, Our View: Marching Backward into History, ATLANTA J.-CONST. (Mar. 26, 2021), 
https://www.ajc.com/opinion/our-view-marching-backward-
intohistory/KERD4OAURNFRNOQUZPKZNTBXF4/. 

714 See Jeff Cockrell, Why Paid Time Off for Voting Can Help Address Racial Inequities, UCHICAGO NEWS (Aug. 
4, 2020), https://news.uchicago.edu/story/why-paid-time-voting-can-help-address-racial-inequities (“Black 
and Latinx Americans are more likely to be low-wage workers, which means they are less able to afford to forgo 
lost wages in order to vote”); Sendhil Mullainathan, For Racial Justice, Employees Need Paid Hours Off for 
Voting, NY TIMES (Jun. 12, 2020), https://www.nytimes.com/2020/06/12/business/for-racial-justice-
employees-need-paid-hours-off-for-voting.html. 

715 Mark Niesse, Early Voting Brought Record Turnout in Georgia Ahead of Election Day, ATLANTA J-CONST. 
(Oct. 31, 2020), https://www.ajc.com/politics/early-voting-brought-record-turnout-in-georgia-ahead-of-
election-day/76JRESFLMVEYBGX2J7AAGKABQ4/. 

https://www.cnn.com/2021/03/28/us/georgia-callaway-plantation-painting-trnd/index.html
https://www.nbcnews.com/politics/politics-news/georgia-legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748
https://www.nbcnews.com/politics/politics-news/georgia-legislator-arrested-protesting-voting-law-says-signing-bill-far-n1262748
https://www.ajc.com/opinion/our-view-marching-backward-intohistory/KERD4OAURNFRNOQUZPKZNTBXF4/
https://www.ajc.com/opinion/our-view-marching-backward-intohistory/KERD4OAURNFRNOQUZPKZNTBXF4/
https://news.uchicago.edu/story/why-paid-time-voting-can-help-address-racial-inequities
https://www.nytimes.com/2020/06/12/business/for-racial-justice-employees-need-paid-hours-off-for-voting.html
https://www.nytimes.com/2020/06/12/business/for-racial-justice-employees-need-paid-hours-off-for-voting.html
https://www.ajc.com/politics/early-voting-brought-record-turnout-in-georgia-ahead-of-election-day/76JRESFLMVEYBGX2J7AAGKABQ4/
https://www.ajc.com/politics/early-voting-brought-record-turnout-in-georgia-ahead-of-election-day/76JRESFLMVEYBGX2J7AAGKABQ4/
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Voting by mail, for example, is a flexible option and should be available to any eligible 
voter regardless of circumstances.716 Voting by mail allows voters to take their time and 
research candidates and issues, which can be especially helpful to voters whose language 
facility may be limited.717 And in a global pandemic—though at any time—the option to vote 
by mail benefits public health. With additional incentives related to COVID-19, 1.3 million 
2020 voters used Georgia’s vote by mail process—a record number.718 And Black voters 
disproportionately voted absentee in 2020 with nearly thirty percent of Black voters casting 
their ballot by mail, compared to only twenty-four percent of white voters.719  

Despite the popularity of vote-by-mail in 2020—or, arguably, because of it—S.B. 202 
needlessly cuts the period to request an absentee ballot by more than half.720 It also restricts 
the ability of non-profit organizations to distribute absentee ballot applications,721 imposing 
a new requirement that Georgians requesting an absentee ballot must list their date of birth 
along with their driver’s license or state-issued voter ID number.722 If the voter has neither a 
Georgia driver’s license nor a Georgia state ID, the voter may use the other acceptable forms 
of ID,723 but the voter must include a copy of that alternative form of ID.724 Proponents of 
the legislation acknowledged that some voters did not have a driver’s license or state ID.725 

                                                       

716 See Abigail Abrams, Mail Voting Boosted Turnout for Voters with Disabilities. Will Lawmakers Let It 
Continue?, TIME (Feb. 18, 2021), https://time.com/5940397/2020-mail-voting-accessibility/; Kim Eckart, UW 
Political Science Expert on the Value of Mail-In Voting, UW NEWS (Sept. 4, 2020), 
https://www.washington.edu/news/2020/09/04/uw-political-science-expert-on-the-value-of-mail-in-
voting/. 

717 See Ex. 318, Complaint ¶ 13, Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021).  

718 Georgia Early Voting Statistics, U.S. ELECTIONS PROJECT, https://electproject.github.io/Early-Vote-
2020G/GA.html (last visited July 23, 2021) (attached as Exhibit S42); see also Ex. 318, Complaint ¶¶ 140-43, 
Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021).  

719 Id.  

720 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 25; see also Ex. 47†, O.C.G.A. § 21-2-381(a)(1)(A). 

721 See generally Ex. 320, Complaint ¶ 8, VoteAmerica, No. 1:32-cv-01390 (N.D. Ga. Apr. 7, 2021). 

722 O.C.G.A. § 21-2-385(a) (attached as Exhibit 321†). 

723 See O.C.G.A. § 21-2-417(c) (attached as Exhibit 322).  

724 See Ex. 321†, O.C.G.A. § 21-2-385(a). 

725 See, e.g., GA House Mobile Streaming, Special Committee on Election Integrity 02.19.21 at 26:40-26:52, 
VIMEO – LIVESTREAM (Feb. 19, 2021), 
https://livestream.com/accounts/25225474/events/8729747/videos/217751717 (in a committee hearing on 
H.B. 531, Chairman Barry Fleming acknowledges only ninety-seven percent of Georgians have a driver’s 
license or state ID number); Meidas Touch, Unedited: Gabriel Sterling Accepts Challenge to Debate Georgia 
Voter Bill with MeidasTouch at 35:19-35:38, YOUTUBE (Apr. 2, 2021), 

https://time.com/5940397/2020-mail-voting-accessibility/
https://www.washington.edu/news/2020/09/04/uw-political-science-expert-on-the-value-of-mail-in-voting/
https://www.washington.edu/news/2020/09/04/uw-political-science-expert-on-the-value-of-mail-in-voting/
https://livestream.com/accounts/25225474/events/8729747/videos/217751717
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But, they claimed, that applied to only three percent of the voters.726 The problem with that 
position is, according to the SOS, there are 7,389,343 registered voters in the State.727 If 
three percent of those registered voters must submit a copy of alternative identification, that 
means over 221,000 people will need access to printers, scanners, or copiers. This need to 
access electronics presents an additional, unnecessary burden that will disproportionately 
affect the older voters, lower income voters, and voters of color, who are less likely to have 
the required ID numbers or resources—physical or electronic—to send a copy of an ID, yet 
who are equally eligible to vote.728 “To get most state-issued voter ID cards, people are still 
required to produce documents including birth certificates or social security cards, which 
can cost quite a bit to obtain. Many elderly African Americans who were born in the Jim 
Crow South, when hospitals often refused black patients, don’t have these otherwise 
common forms.”729  

This law also limits the ability of absentee voters to utilize drop boxes.730 As election 
Official Gabriel Sterling conceded, going forward there will be fewer drop boxes and the 
drop boxes will be in less convenient locations.731 While the law requires that each county 
have a drop box, it also inexplicably restricts their number: counties are limited to the 
“lesser of either one drop box for every 100,000 active registered voters in the county or the 

                                                       

https://www.youtube.com/watch?v=cHvzaEAEQdU. (Georgia elections official Gabriel Sterling states that 
three percent of Georgia voters do not have a driver’s license or state ID). 

726 See id.; see also Mark Niesse, Georgia Moves Toward ID Numbers to Verify Absentee Voters, ATLANTA J.-
CONST. (Mar. 15, 2021), https://www.ajc.com/politics/georgia-moves-toward-id-numbers-to-verify-absentee-
voters/K3XW5WYNCJHKDJ7BWG3CLMIHIY/. 

727 Voter Registration Statistics, GA. SEC’Y OF STATE, 
sos.ga.gov/index.php/Elections/voter_registration_statistics (last visited July 23, 2021) (attached as Exhibit 
323). 

728 See Ex. 318, Complaint ¶ 206, Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021); Ex. 319, Complaint 
¶ 84, Ga. State Conf. of NAACP, No. 21-cv-01259 (N.D. Ga. Mar. 28, 2021); see also Sari Horwitz, Getting a 
Photo ID So You Can Vote is Easy. Unless You’re Poor, Black, Latino or Elderly., WASH. POST (May 23, 2016), 
https://www.washingtonpost.com/politics/courts_law/getting-a-photo-id-so-you-can-vote-is-easy-unless-
youre-poor-black-latino-or-elderly/2016/05/23/8d5474ec-20f0-11e6-8690-f14ca9de2972_story.html 
(discussing how obtaining a photo ID “can be far more difficult than it looks” and that elderly, Black, Latino, 
and low-income residents are most likely to be impacted by voter ID laws). 

729 Brentin Mock, Like It or Not, Voter ID is Not Working, BLOOMBERG CITYLAB (Mar. 3, 2016), 
https://www.bloomberg.com/news/articles/2016-03-03/voter-id-laws-simply-are-not-working-in-texas-
alabama-and-georgia.  

730 See Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 26; see also O.C.G.A. § 21-2-382(c)(1) (attached as Exhibit 
324†). 

731 Meidas Touch, supra note 725 at 8:51-9:11. 

https://www.youtube.com/watch?v=cHvzaEAEQdU
https://www.ajc.com/politics/georgia-moves-toward-id-numbers-to-verify-absentee-voters/K3XW5WYNCJHKDJ7BWG3CLMIHIY/
https://www.ajc.com/politics/georgia-moves-toward-id-numbers-to-verify-absentee-voters/K3XW5WYNCJHKDJ7BWG3CLMIHIY/
https://www.washingtonpost.com/politics/courts_law/getting-a-photo-id-so-you-can-vote-is-easy-unless-youre-poor-black-latino-or-elderly/2016/05/23/8d5474ec-20f0-11e6-8690-f14ca9de2972_story.html
https://www.washingtonpost.com/politics/courts_law/getting-a-photo-id-so-you-can-vote-is-easy-unless-youre-poor-black-latino-or-elderly/2016/05/23/8d5474ec-20f0-11e6-8690-f14ca9de2972_story.html
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number of advance voting locations in the county.”732 In 2020, there were ninety-four drop 
boxes across metropolitan Atlanta in Fulton, Cobb, DeKalb, and Gwinnett counties,733 where 
Black voters had a large impact on the election results.734 Now, this new law caps the 
number of drop boxes in those counties at twenty-three, a seventy-five percent decrease.735 
This one-per-100,000 restriction also poses a problem for Georgia’s many rural counties 
that are geographically large but sparsely populated.  

For the drop boxes that will be placed, the law so limits access that it renders them 
almost useless.736 The drop boxes must be at the office of the Board of Registrars or ballot 
clerk or inside early voting locations.737 They will be unavailable in the three days before the 
election738 when a mailed ballot is less likely to arrive by the 7:00 p.m. Election Day 
deadline—i.e., when the boxes are most useful.739 And the drop boxes are only accessible 
during the hours early voting takes place,740 making them a largely duplicative and useless 
resource for those with difficulty taking time out of their schedules to vote during standard 
business hours. The requirement that the boxes be guarded by an “an election official or his 
or her designee, law enforcement official, or licensed security guard”741—rather than a 24/7 
security camera—is a needless taxpayer burden that provides yet another opportunity for 

                                                       

732 See Ex. 324†, O.C.G.A. § 21-2-382(c)(1). 

733 Nick Corasaniti & Reid J. Epstein, What Georgia’s Voting Law Really Does, N.Y. TIMES (Apr. 2, 2021), 
https://www.nytimes.com/2021/04/02/us/politics/georgia-voting-law-annotated.html.  

734 Kat Stafford et al., ‘This is Proof’: Biden’s Win Reveals Power of Black Voters, ASSOCIATED PRESS (Nov. 9, 
2020), https://apnews.com/article/election-2020-joe-biden-race-and-ethnicity-virus-outbreak-georgia-
7a843bbce00713cfde6c3fdbc2e31eb7 (“Almost half of Biden’s gains came from the four largest counties – 
Fulton, DeKalb, Gwinnett and Cobb – all in the Atlanta metro area with large Black populations.”) (attached as 
Exhibit S43).  

735 Corasaniti & Epstein, supra note 733.  

736 See Ex. 324†, O.C.G.A. § 21-2-382(c)(1) (providing that drop boxes “shall be closed when advance voting is 
not being conducted at that location”). 

737 Id. 

738 See Ex. 321†, O.C.G.A. § 21-2-385(d).  

739 See Astrid Galvan & Christina A. Cassidy, Ballot Drop Boxes Seen as a Way to Bypass the Post Office, 
ASSOCIATED PRESS (Aug. 18, 2020), https://apnews.com/article/41706cd2f7b03452d0bfb9efca3e76e3 
(attached as Exhibit S44). 

740 See Ex. 324†, O.C.G.A. § 21-2-382(c)(1). 

741 Id. 

https://www.nytimes.com/2021/04/02/us/politics/georgia-voting-law-annotated.html
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Black voters in Georgia to be intimidated while exercising their right to vote, recalling the 
Jim Crow era yet again.742 

The General Assembly imposed these new restrictions on absentee ballots despite the 
total absence of evidence of voter fraud in the 1.3 million ballots cast in 2020.743 Chairman 
of the Special Elections Integrity Committee Barry Fleming likened absentee ballots to the 
“shady part of town down near the docks” where the “chance of being shanghaied” is 
significant.744 But he cannot substantiate his racist rhetoric. Given the lack of a legitimate 
problem, there is no justification for these measures that will effectively strip thousands of 
Georgia voters of the ability to vote. 

Some early in-person voting is also needlessly restricted. The law prohibits the use of 
mobile voting units except in emergencies.745 Mobile voting units, which are used as 
supplemental polling locations during early voting and on Election Day, increase access and 
counteract long lines. In 2020, Fulton County, where the population is forty-four percent 
Black,746 used two mobile voting units. The units “made stops at twenty-four different 
locations, including several Black churches, during the advance voting period ahead of the 
election.”747 The units provided a convenient option for voters in their neighborhoods.748 
Again, the law establishes a new limitation despite no evidence of any problems, and it is 
difficult to imagine any motive other than limiting the number of ballots received. 

The voter challenge provision of S.B. 202 risks mass disenfranchisement of Georgia 
voters. The legislation explicitly allows an individual to challenge an unlimited number of 
voters749 and sanctions counties that do not follow the procedures in the statute for dealing 

                                                       

742 See Ex. 318, Complaint ¶ 214, Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021). 

743 See id. ¶ 143; Ex. S42, Georgia Early Voting Statistics, supra note 718. 

744 Barry Fleming, Guest Column: Republican Party Wins on Election Day, and Future is Bright, THE AUGUSTA 

CHRONICLE (Nov. 15, 2020), 
https://www.augustachronicle.com/story/opinion/columns/guest/2020/11/15/guest-column-republican-
party-wins-on-election-day-and-future-is-bright/43155971/. 

745 O.C.G.A. § 21-2-266(b) (attached as Exhibit 325†). 

746 QuickFacts: Fulton County, Georgia, U.S. CENSUS BUREAU, 
https://www.census.gov/quickfacts/fultoncountygeorgia (last visited Mar. 31, 2021) (attached as Exhibit 326). 

747 Ex. 318, Complaint ¶ 175, Sixth District, No. 21-cv-01284 (N.D. Ga. Mar. 29, 2021), ECF No. 1; see also 
Early Voting Starts Today & Fulton Mobile Voting Units Hit the Streets, FULTON CNTY. (Oct. 12, 2020), 
http://fultoncountyga.gov/news/2020/10/12/early-voting-and-fulton-mobile-voting-units-hit-the-streets. 

748 See Stella Mackler, Mobile Voting Units Offer Convenience, THE SOUTHERNER ONLINE (Nov. 4, 2020), 
https://thesoutherneronline.com/78479/news/new-fulton-county-mobile-voting-units/. 

749 Ex. 34†, O.C.G.A. § 21-2-229(a). 

https://www.augustachronicle.com/story/opinion/columns/guest/2020/11/15/guest-column-republican-party-wins-on-election-day-and-future-is-bright/43155971/
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http://fultoncountyga.gov/news/2020/10/12/early-voting-and-fulton-mobile-voting-units-hit-the-streets
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with any challenges, including mass challenges.750 As laid out above in Section II, voter 
challenges have historically been used to disenfranchise voters of color.751 And just a few 
months ago, a Texas-based organization frivolously challenged the eligibility of 364,000 
Georgia voters two weeks before the Senate runoff election.752  

Voters will also be disenfranchised on Election Day because S.B. 202 requires that, 
before 5:00 p.m., lawful voters only may vote in the polling location to which they are 
assigned; any attempt to vote in another precinct – even in the same county – will be 
invalid.753 Previously, voters who went to the wrong precinct within their county could vote a 
provisional ballot, which would be tallied for the races in which they were eligible to vote.754 
This is by far the most common reason for voting provisionally and these out-of-precinct 
ballots often make up the majority of the provisional ballots actually counted because they 
are “self-curing,” meaning no more action is required of the voter.755 Restricting this 
opportunity will disproportionately affect Black voters who are more likely to cast 
provisional ballots.756  

And in part because of the law’s limitations on absentee voting, ban on mobile voting 
units, and other provisions, Georgia’s historically long Election Day lines will grow even 
longer. But the law reduces the ability of organizers to alleviate that burden through the 
practice known as “line warming.” S.B. 202 now makes it a crime for volunteers to hand 

                                                       

750 Ex. 34†, O.C.G.A. § 21-2-229(f). 

751 See also Zachary Roth, The Caged Ballot: Why the GOP is Poised to Create Large-Scale Voting Chaos This 
Year, THE NEW REPUBLIC (Mar. 30, 2020), https://newrepublic.com/article/156861/republican-voter-
suppression-tactics-trump-2020. 

752 Mark Niesse, Eligibility of 364,000 Georgia Voters Challenged Before Senate Runoff, ATLANTA J.-CONST. 
(Dec. 22, 2020), https://www.ajc.com/politics/eligibility-of-364000-georgia-voters-challenged-before-senate-
runoff/3UIMDOVRFVERXOJ3IBHYWZBWYI/; Russ Bynum, Group Says It’s Challenging Residency of 364K 
Georgia Voters, NEWS4JAX (Dec. 19, 2020), https://www.news4jax.com/news/georgia/2020/12/19/group-
says-its-challenging-residency-of-364k-georgia-voters/. 

753 Ex. 134†, O.C.G.A. § 21-2-418(a). 

754 See Corasaniti & Epstein, supra note 733.  

755 Id. (noting that in Fulton County, sixty-six percent of accepted provisional ballots were from out-of-precinct 
voters); Provisional Ballots, GEORGIA VOTER GUIDE, https://faq.georgiavoter.guide/en/article/provisional-
ballots (last visited July 23, 2021) (describing how a voter does not need to take any action after voting 
provisionally at the wrong precinct within the correct county) (attached as Exhibit S45).  

756 See Zachary Roth, Report: Minorities More Likely to Cast Provisional Ballots, MSNBC (Oct. 30, 2014), 
https://www.msnbc.com/msnbc/report-minorities-more-likely-cast-provisional-ballots-msna447721 
(reporting that a Center for American Progress report found that people of color were forced to cast provisional 
ballots at a significantly higher rate than whites in 2012). 

https://newrepublic.com/article/156861/republican-voter-suppression-tactics-trump-2020
https://newrepublic.com/article/156861/republican-voter-suppression-tactics-trump-2020
https://www.ajc.com/politics/eligibility-of-364000-georgia-voters-challenged-before-senate-runoff/3UIMDOVRFVERXOJ3IBHYWZBWYI/
https://www.ajc.com/politics/eligibility-of-364000-georgia-voters-challenged-before-senate-runoff/3UIMDOVRFVERXOJ3IBHYWZBWYI/
https://www.news4jax.com/news/georgia/2020/12/19/group-says-its-challenging-residency-of-364k-georgia-voters/
https://www.news4jax.com/news/georgia/2020/12/19/group-says-its-challenging-residency-of-364k-georgia-voters/
https://www.msnbc.com/msnbc/report-minorities-more-likely-cast-provisional-ballots-msna447721
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water or food to voters waiting in line757—despite that Georgia had the longest voting lines in 
the country in 2020. The line warming provision has rightfully garnered enormous public 
criticism since the bill was passed.758 It is easy to see why. Many individuals, non-profit 
organizations, and companies rally around the right to vote.759 It should be a non-partisan 
issue. Supporting others exercising that right by providing drinks and snacks is a feel-good, 
community-building practice that benefits both volunteers and voters and harms absolutely 
no one. One Georgia voter described “the large number of people walking around giving out 
water, raincoats, and snacks to people waiting in line to vote” as “[t]he one good thing about 
my [voting] experience.”760 Another voter, who waited almost five hours, noted that, even 
though everyone was understandably frustrated, “there was a camaraderie and feeling that 
people were looking out for each other” when neighbors brought bottled water and 
homemade chocolate chip cookies.761 Georgia law already prohibits partisan 
electioneering762—the line warming provision is needlessly cruel and blatant voter 
suppression. 

While S.B. 202 makes it harder to vote generally, its effect is especially pronounced 
during a runoff election—itself a relic of Jim Crow designed to make it harder for Black 
voters’ preferred candidates to win.763 The law’s outsized impact on runoff elections is no 
coincidence, as it comes after a high-profile runoff election where Georgians—especially 

                                                       

757 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 33. 

758 See, e.g., Jane C. Timm, ‘Outrageous’: Biden Condemns New Georgia Law as a ‘Blatant Attack’ on Voting 
Rights, NBC NEWS (Mar. 26, 2021), https://www.nbcnews.com/politics/elections/democrats-excoriate-new-
voting-restrictions-georgia-make-it-illegal-give-n1262181. 

759 See Kate Kelly & Sapna Maheshwari, Paid Time Off, Free Fries: How Corporate America Is Getting Out the 
Vote, N.Y. Times (Oct. 23, 2020), https://www.nytimes.com/2020/10/23/business/corporate-america-voting-
time-off.html; Anne Glusker, Chefs Are Helping Hungry Voters Waiting in Line at the Polls, SMITHSONIAN 

MAG. (Oct. 30, 2020), https://www.smithsonianmag.com/smithsonian-institution/chefs-are-helping-hungry-
voters-waiting-line-polls-180976179/ (describing how renowned chef José Andrés started Chefs For The Polls 
to bring food to those waiting at polling sites). 

760 Ex. 123, Declaration of Stephen [last name redacted] ¶ 17. 

761 Declaration of Robert [last name redacted] ¶ 7 (attached as Exhibit 327); see also Ex. 118, Declaration of 
Jonathan [last name redacted] ¶ 7 (waited three hours to vote while standing in the hot sun but “[l]uckily there 
were some volunteers who were distributing snacks and water to the voters in line, as none of us had expected 
to be there as long as we were”); Declaration of Eboney [last name redacted] ¶¶ 5, 6 (attached as Exhibit 328) 
(waited nine hours to vote but others in line were “very congenial” and local vendors handed out pizza). 

762 See O.C.G.A. § 21-2-414 (attached as Exhibit 329†); Grace Panetta, Georgia’s New Controversial Voting 
Law Bans Volunteers from Delivering Free Water and Snacks to Voters in Line, INSIDER (Mar. 26, 2021), 
https://www.businessinsider.com/ga-voting-law-bans-volunteers-from-delivering-food-water-to-voters-2021-
3. 

763 Jerusalem Demsas, Why Georgia has Runoff Elections, VOX (Jan. 5, 2021), 
https://www.vox.com/21551855/georgia-ossoff-perdue-loeffler-warnock-runoff-election-2020-results. 

https://www.nbcnews.com/politics/elections/democrats-excoriate-new-voting-restrictions-georgia-make-it-illegal-give-n1262181
https://www.nbcnews.com/politics/elections/democrats-excoriate-new-voting-restrictions-georgia-make-it-illegal-give-n1262181
https://www.nytimes.com/2020/10/23/business/corporate-america-voting-time-off.html
https://www.nytimes.com/2020/10/23/business/corporate-america-voting-time-off.html
https://www.smithsonianmag.com/smithsonian-institution/chefs-are-helping-hungry-voters-waiting-line-polls-180976179/
https://www.smithsonianmag.com/smithsonian-institution/chefs-are-helping-hungry-voters-waiting-line-polls-180976179/
https://www.businessinsider.com/ga-voting-law-bans-volunteers-from-delivering-food-water-to-voters-2021-3
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https://www.vox.com/21551855/georgia-ossoff-perdue-loeffler-warnock-runoff-election-2020-results
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Georgians of color—turned out in historic numbers.764 The General Assembly responded by 
slashing the runoff period from nine weeks to four, giving voters less time to mail their 
absentee ballots or vote early in person.765 The new law only requires that early voting be 
offered Monday through Friday the week before the election.766 And that week could collide 
with the Thanksgiving holiday, further limiting the availability of early voting.767 Of course, 
for many voters, weekends afford their only opportunity to vote.768  

D. S.B. 202 Also Empowers the Highly Partisan State Legislature to Oversee and 
Influence the Outcome of Elections.  

While the criminal penalties for handing voters water have captured headlines, 
another insidious voter suppression tactic permeates S.B. 202. In a blatant power grab, the 
Georgia General Assembly gave itself more power to oversee and influence the outcomes of 
its own elections and potentially silence the voices of its opposition, including millions of 
Black, brown and AAPI voters. As Rick Hansen, Professor of Law and Political Science at 
University of California Irvine, stated: “[o]ne of the worst aspects of the bill is the part 
making election administration even more partisan.”769 If the purpose of the legislation were 
really to address the “significant lack of confidence in Georgia election systems,”770 this 
power grab is precisely the wrong way to do it.  

In the months following the 2020 General Election and the January 2021 runoff, 
Secretary of State Raffensperger defended the election results he knew to be legitimate. 
Now, S.B. 202 punishes the office he legitimately and appropriately used to speak out, and 
may prevent future officials from doing the same.771 The law undemocratically strips the 
office of the Secretary of State of some of its powers regarding election administration and 
certification. For instance, it removes the Secretary of State as the chair and a voting 

                                                       

764 Ex. S34, Rakich et al., supra note 690.  

765 O.C.G.A. § 21-2-501(a)(1) (attached as Exhibit 330†); Ex. S41, Fowler, supra note 710. 

766 Ex. 321†, O.C.G.A. § 21-2-385(d)(1)(B); Ex. S41, Fowler, supra note 710. 

767 Ex. 319, Complaint ¶ 69, Ga. State Conf. of NAACP, No. 21-cv-01259 (N.D. Ga. Mar. 28, 2021), ECF No. 1. 

768 See, e.g., Declaration of Donald [last name redacted] ¶¶ 5, 6 (attached as Exhibit 331) (describing how, as a 
long haul truck driver, Sunday is his only day off and without Sunday voting he would have to take off work 
and lose income); Declaration of DanElle [last name redacted] ¶¶ 4, 7 (attached as Exhibit 332) (describing the 
need for weekend voting because, as a wheelchair user, she relies on others who work during the week to take 
get to the polls).  

769 Beauchamp, supra note 654. 

770 Ex. 13, 2021 Ga. Laws Act 9 (S.B. 202) § 2. 

771 Ex. 314†, O.C.G.A. § 21-2-30(a). 
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member of the State Election Board.772 Instead, the State legislature will now appoint the 
chair.773 Georgia election official Gabriel Sterling expressly told CNN he viewed the General 
Assembly’s decision to reduce the Secretary of State’s power in elections as punishment for 
standing up against the claims of widespread fraud.774 

S.B. 202 transfers control over the State of Election Board to the State legislature, 
which now appoints most of its five members—one member appointed by the House, one 
member appointed by the Senate, and the chair elected by the entire General Assembly.775 
This control over the State Election Board is significant because, under S.B. 202, it can 
suspend county election officials it believes are performing poorly.776 The State Election 
Board can then pick the replacements, 777 who will have broad authority over election 
administration and results.778 

We are now seeing the consequences of S.B. 202 as members of the General Assembly 
have implemented the takeover process with a focus on Fulton County, the county with the 
largest number of Black voters and other voters of color. Fair Fight Action and other civil 
and voting rights organizations have formed a task force with a mission to protect voters’ 
rights in Georgia called the Voter Empowerment Task Force (“VETF”). The Task Force sent 
a letter to Secretary Raffensperger complaining about his attempts to use the false narrative 
that Georgia’s 2020 General Election was fraudulent (a lie that Raffensperger himself 
publicly denounced) to indulge a partisan takeover of Fulton County.779 The letter also 
criticized the dangerous rhetoric used by Raffensperger that plausibly could lead to threats 
or actual violence against Fulton County’s election officials, threats which Raffensperger and 
his family experienced when Raffensperger spoke out against former President Trump’s “Big 
Lie.”780 Despite the VETF’s efforts, Republican state senators and representatives initiated 

                                                       

772 Id. 

773 Id. 

774 CNN, Georgia Election Official: Both Parties Treat Voters Like Children at 6:50-7:12, YOUTUBE (March 27, 
2021), https://www.youtube.com/watch?v=BzoAVL89SPc; see also Meidas Touch, supra note 725 at 32:04-
32;20, 48:08-48:27. 

775 Ex. 314†, O.C.G.A. § 21-2-30(a). 

776 Ex. 315†, O.C.G.A. § 21-2-33.1(f). 

777 Id. 

778 See Morel, supra note 657. 

779 Letter from Voter Empowerment Task Force to Brad Raffensperger (Jul. 26, 2021) (attached as Exhibit 
S46).  

780 Id.; Amara Walker et al., Family of Georgia's secretary of state was still getting death threats months after 
election, report says, CNN POLITICS, https://www.cnn.com/2021/06/11/politics/georgia-raffensperger-family-
death-threats-election/index.html (updated June 11, 2021, 8:46 PM EST). Threats of violence against election 

https://www.youtube.com/watch?v=BzoAVL89SPc
https://www.cnn.com/2021/06/11/politics/georgia-raffensperger-family-death-threats-election/index.html
https://www.cnn.com/2021/06/11/politics/georgia-raffensperger-family-death-threats-election/index.html
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the takeover process by sending a letter to the SEB requesting a performance review of 
Fulton County’s election chief.781 The “performance review” is the first step in the process 
outlined in O.C.G.A. § 21-2-106. 

 
If the takeover succeeds, control of elections in the county with the largest number of 

voters of color would rest in the hands of a temporary superintendent appointed by the 
currently heavily Republican SEB. Thus politicians who have repeatedly demonstrated 
efforts to curtail the rights of voters of colors would control elections in Fulton County as yet 
another example of why federal oversight is needed to protect voters from partisan power 
grabs that disproportionately affect people of color.  

 
It was once unthinkable that partisan players would refuse to certify election results 

for no verifiable reason, but that is not the case today. As the Atlanta Journal-Constitution 
recognized, “[s]tate takeovers of local election offices could change the outcome of future 
elections, especially if they’re as hotly contested as last year’s presidential race.”782 Agents of 
the General Assembly may now accept and reject mail ballots, decide on challenges to 
voters’ eligibility, close polling places, alter early voting hours, hire their own poll workers, 
and even certify election results.783 The ability to disqualify voters is all the more concerning 
given the recent spate of demonstrably false allegations of voter fraud and that S.B. 202 now 
allows unlimited challenges to someone’s voter registration.784 Given the staying power of 
these lies, it is more than possible they will grow louder in future elections.  

                                                       

officials, including Republican election officials who dared to oppose former President Trump’s Big Lie, were 
not isolated to Georgia. For example, in Arizona, another state that helped to solidify President Biden’s win 
over Trump, local Republican leaders in Maricopa County who opposed lies and misinformation about election 
integrity received threats that their families would be slaughtered. Jason Lemon, Arizona GOP Official Says 
Family Threatened With Slaughter After He Defended Election's Integrity, NEWSWEEK (Aug. 7, 2021, 12:37 
PM EDT), https://www.newsweek.com/arizona-gop-official-says-family-threatened-slaughter-after-he-
defended-elections-integrity-1617208.  

781 Ben Brasch, Georgia Republicans take first step to Fulton elections takeover, ATLANTA J.-CONST. (Jul. 28, 
2021), https://www.ajc.com/news/atlanta-news/georgia-republicans-take-first-step-to-fulton-elections-
takeover/MQ7CABNYFZBINMLPRCAFJE7HAM/. See also G. Bluestein, Georgia GOP takeover bid of Fulton 
County’s election system advances, ATLANTA J.-CONST. (July 30, 2021), https://www.ajc.com/politics/politics-
blog/georgia-republicans-take-key-step-in-fulton-elections-takeover-
bid/JADIJJFRMJCXFCGPHQZNLTUYEQ/.  

782 Mark Niesse, Georgia Bill Could Shift Power over Elections to GOP Appointees, ATLANTA J.-CONST. (Mar. 
24, 2021), https://www.ajc.com/politics/georgia-bill-would-shift-power-over-elections-to-gop-
appointees/VPNVO2W4TBBTFKGA7Z2GZIEQEE/. 

783 See id.  

784 Ex. 34†, O.C.G.A. § 21-2-229(a). 
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https://www.ajc.com/politics/georgia-bill-would-shift-power-over-elections-to-gop-appointees/VPNVO2W4TBBTFKGA7Z2GZIEQEE/
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E. The Hurried Passage of S.B. 202 Reflects a Broader Strategy Among State 
Legislatures that Will Only Worsen if Left Unchecked by Federal Legislation.  

S.B. 202 could have been much worse. If not for intense public scrutiny, Georgia 
lawmakers might have burdened the rights of their constituents to an even larger extent. 
Provisions in other bills put forth this year would have eliminated automatic voter 
registration,785 no-excuse absentee voting,786 Sunday voting (which is disproportionately 
utilized by Black voters through events such as “souls to the polls”),787 and all drop boxes.788 
But just because these provisions did not make it into S.B. 202 does not mean Georgia 
voters are safe from similar attacks in the future.  

The sponsors of S.B. 202 contend that they aim to restore confidence in Georgia’s 
elections. The theme of disingenuous, unsubstantiated concern permeates the law. But as 
has been proven time and again, Georgia’s 2020 election was safe and secure. And because a 
record number of Georgians voted,789 the election results evinced a truer democratic 
reflection of voters’ will.  

Yet state lawmakers are determined to subvert the democratic will of the people. For 
example, the Republican Chair of the Gwinnett Board of Registrations and Elections called 
for the State legislature to enact new laws to restrict voting, explaining that “they don’t have 
to change all of them, but they’ve got to change the major parts of them so that we at least 
have a shot at winning.”790 She referred to 2020 as a “terrible elections cycle,” despite record 

                                                       

785 Stephen Fowler, Georgia Senate Republicans Pass Bill to End No-Excuse Absentee Voting, NPR (Mar. 8, 
2021), https://www.npr.org/2021/03/08/974985725/georgia-senate-republicans-pass-bill-to-end-no-excuse-
absentee-voting (attached as Exhibit S47). 

786 Id. 

787 Nick Corasaniti & Jim Rutenberg, In Georgia, Republicans Take Aim at Role of Black Churches in 
Elections, N.Y. TIMES, https://www.nytimes.com/2021/03/06/us/politics/churches-black-voters-georgia.html (updated 
Mar. 25, 2021).  

788 Ben Nadler, Georgia Senate GOP Push for End to No-Excuse Absentee Voting, ASSOCIATED PRESS (Dec. 8, 
2020), https://apnews.com/article/election-2020-joe-biden-donald-trump-legislature-georgia-
db63d0d40fddd0724faffdffc8b72c0c (attached as Exhibit S48); Christopher Alston, Gwinnett Election Board 
Chair Refuses to Resign After Intense Criticism, WABE (Jan. 21, 2021), https://www.wabe.org/gwinnett-
election-board-chair-refuses-to-resign-after-intense-criticism/. 

789 Allison McCartney, Turnout Hits Historic Highs in Contentious Georgia Senate Races, BLOOMBERG (Jan. 5, 
2021), https://www.bloomberg.com/graphics/2021-georgia-senate-runoff/. 

790 Curt Yeomans, Gwinnett Elections Board’s New Chairwoman Wants Limits on No-Excuse Absentee 
Voting, Voter Roll Review, GWINNETT DAILY POST (Jan. 16, 2021), 
https://www.gwinnettdailypost.com/local/gwinnett-elections-boards-new-chairwoman-wants-limits-on-no-
excuse-absentee-voting-voter-roll-review/article_7df1c274-5715-11eb-a31d-dfa23b30ec62.html (attached as 
Exhibit S49). 
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turnout and no documented problems with voter fraud in the face of heavy scrutiny.791 It is 
remarkable that an elected official in a state where people have tirelessly fought for the right 
to vote would bemoan such an outcome.  

Georgia lawmakers’ most recent efforts to suppress the vote and seize electoral power 
demonstrate how critical the fight for voting rights remains. Georgia voters deserve public 
servants concerned with protecting the constitutional rights of their constituents—not their 
own power. The Georgia legislature purports to offer legislative solutions to a nonexistent 
problem with the true intention of effectively disenfranchising voters. S.B. 202 also 
restructures the State government to ensure that the administration of elections—including 
potentially the certification of the outcome—is even more skewed in favor of those already in 
power. This legislation breeds cynicism, not confidence.  

While voting rights activists and concerned Georgia voters fought to eliminate some 
of the most extreme provisions of S.B. 202, the instinct to preserve power at the expense of 
voters of color remains a threat. Volunteers, donors, and organizations should not have to 
pour millions of dollars into combatting voter suppression legislation. It is up Congress to 
step in to protect the fundamental democratic principle that every citizen’s vote matters and 
deserves to be counted. 

F. The United States Department of Justice Sues the State of Georgia over S.B. 202. 

Numerous parties seeking to ensure free and fair elections for Georgians have 
challenged S.B. 202. As of August 16, 2021, private parties have filed 7 suits against 
Georgia’s governor, the Secretary of State, the State Election Board and its members, and 
various county election officials for declaratory and injunctive relief challenging various 
provisions of S.B. 202.792 On June 25, 2021, the DOJ sued the State, the SEB, and the SOS, 
bringing the number of pending lawsuits challenging S.B. 202 to 8.793 The DOJ’s suit 
challenges 7 provisions of S.B. 202 that violate Section 2 of the VRA. In particular, the suit 
challenges S.B. 202’s: 

                                                       

791 Id. 

792 The 7 suits brought by private parties are New Georgia Project v. Raffensperger, No. 1:21-cv-01229-JPB 
(N.D. Ga. Mar. 25, 2021); Georgia State Conference of the NAACP v. Raffensperger, No. 1:21-cv-01259-JPB 
(N.D. Ga. Mar. 28, 2021); Sixth District of the African Methodist Episcopal Church v. Kemp, No. 1:21-cv-
01284-JPB (N.D. Ga. Mar. 29, 2021); Asian Americans Advancing Justice—Atlanta v. Raffensperger, No. 
1:21-cv-01333-JPB (N.D. Ga. Apr. 1, 2021); VoteAmerica v. Raffensperger, No. 1:21-cv-01390-JPB (N.D. Ga. 
Apr. 7, 2021); The Concerned Black Clergy of Metropolitan Atlanta, Inc. v. Raffensperger, No. 1:21-cv-01728-
JPB (N.D. Ga. Apr. 27, 2021); and Coalition for Good Governance, v. Raffensperger, No. 1:21-cv-02070-JPB 
(N.D. Ga May 17, 2021). 

793 Complaint, United States v. Georgia, No. 1:21-cv-02575-JPB (N.D. Ga. June 25, 2021), ECF No. 1 (attached 
as Exhibit S50).  
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(a) ban on government entities mailing unsolicited absentee ballot request forms 
to voters (Section 25); (b) onerous fines on third party groups that distribute 
duplicate or follow-up absentee ballot request forms to voters (Section 25); (c) 
the requirement that voters without a DDS-issued ID number associated with 
their voter registration record photocopy another form of ID to request an 
absentee ballot and may not use the last four digits of their Social Security 
number to verify their identity for such requests (Section 25); (d) the new 
deadline for requesting absentee ballots 11 days before Election Day (Section 
25); (e) the cutback in the number of drop boxes permitted and the prohibition 
on using drop boxes after hours and in the days leading up to the election 
(Section 26); (f) the ban on groups providing food and water in a non-partisan 
way to voters facing long lines at the polls (Section 33); and (g) the prohibition 
on counting most out-of-precinct provisional ballots (Section 34).794  

In his press statement regarding the DOJ’s suit, United States Attorney General 
Merrick Garland “expressed concern about the dramatic rise in state legislative actions that 
will make it harder for millions of citizens to cast a vote that counts,” and stated: 

We are using every method at our disposal and our enforcement efforts, but 
that is not enough. We urge Congress to act to provide the Department with 
important authorities it needs to protect the voting rights of every American. 

Eight years ago today, the Supreme Court issued the decision in Shelby County 
v. Holder. Prior to that decision, the Justice Department had an invaluable 
tool it could use to protect voters from discrimination, Section 5 of the Voting 
Rights Act. 

Under that section, any change with respect to voting in a covered jurisdiction 
could not be enforced unless the jurisdiction first proved to the Justice 
Department or to the United States District Court for the District of Columbia 
that the proposed change did not deny or abridge the right to vote on account 
of race, color, or membership in a language minority group. 

Using that tool, the Department prevented over 175 proposed election laws 
across Georgia from being implemented because they failed the statutory test. 
If Georgia had still been covered by Section 5, it is likely that SB 202 would 
never have taken effect. We urge Congress to restore this invaluable tool.795  

                                                       

794 Id. ¶ 161. 

795 Attorney General Merrick B. Garland Delivers Remarks Announcing Lawsuit Against the State of Georgia 
to Stop Racially Discriminatory Provisions of New Voting Law, U.S. DEP’T JUST. (June 25, 2021), 
https://www.justice.gov/opa/speech/attorney-general-merrick-b-garland-delivers-remarks-announcing-
lawsuit-against-state (attached as Exhibit S51). 
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Attorney General Garland’s message and plea to Congress could not have been 
clearer: 1) Georgia and other states have increased efforts to disenfranchise their citizens, 
particularly their citizens of color, with laws that would have been rejected under the VRA 
pre-Shelby County; 2) S.B. 202 would not have passed muster pre-Shelby County; and 3) the 
DOJ needs Congress to act now to restore the Department’s ability to protect the voting 
rights of American citizens from state infringement. 

Unsurprisingly, the state of Georgia has moved to dismiss the DOJ’s suit challenging 
provisions of S.B. 202. Several third parties that claim to be advocates of election integrity 
have filed amicus briefs supporting the State’s motion to dismiss. Two amicus submissions 
prominently demonstrate the racial and political polarity of S.B. 202 on both a federal and 
state level. One brief was submitted by the American Center for Law and Justice and fifty-
seven representatives of the 117th Congress: all Republican and all white.796 Thirty-nine of 
the fifty-seven representatives797 also signed an amicus brief supporting Texas v. 
Pennsylvania, the case filed in the United States Supreme Court by Texas attorney general 
Ken Paxton to overturn the 2020 presidential results confirming President Joe Biden as the 
winner in Pennsylvania, Wisconsin, Michigan, and Georgia.798 

The second amicus brief was submitted by attorney generals in sixteen states, again 
all Republican.799 The sole Black attorney general who signed the amicus brief,800 Daniel 
Cameron, has been criticized widely for his handling of the notorious killing of an unarmed 
Black woman, Breonna Taylor, in 2020 at the hands of law enforcement, a case that sparked 
national and international protests and outrage. More than half of the attorney generals who 
signed the amicus brief supported the State of Texas in the failed attempt to overthrow the 
2020 presidential election.801 Ken Paxton, who signed the amicus brief supporting S.B. 202 
as the attorney general of Texas initiated the Supreme Court case to overthrow Georgia’s 

                                                       

796 Br. Am. Ctr. Law Just., Members Cong., United States, No. 1:21-cv-02575-JPB (N.D. Ga. Aug. 2, 2021), ECF 
No. 43-1 (attached as Exhibit S52). 

797 Marjorie Taylor Greene, who signed the amicus brief in support of S.B. 202, was not yet a sworn member of 
Congress when the amicus in support of the State of Texas in Texas v. Pennsylvania was filed. Taylor Greene is 
well-known for her avid support of former President Trump.  

798 Mot. Leave File Br. Amicus Curiae Br. Amicus Curiae U.S. Rep. Mike Johnson and 125 Other Members U.S. 
House Rep. Supp. Pl.’s Mot. Leave File Bill Compl. Mot. Prelim. Inj., Texas v. Pennsylvania, No. 220155 (U.S. 
Dec. 10, 2020) (attached as Exhibit S53). 

799 Br. Amici Curiae States, United States, No. 1:21-cv-02575-JPB (N.D. Ga. Aug. 3, 2021), ECF No. 46-1 
(attached as Exhibit S54). 

800 Sean Reyes, who signed the brief as Utah’s attorney general, is of Native Hawaiian and Japanese descent. 

801 Br. State Mo. 16 Other States Amici Curiae Supp. Pl.’S Mot. Leave File Bill Compl., Texas, No. 220155 (U.S. 
Dec. 9, 2020) (attached as Exhibit S55). 
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2020 presidential election results.802 Thus, politicians and lawmakers from both within and 
outside of the State of Georgia, all Republican and mostly white, have actively sought to 
disenfranchise Georgia voters in the past, and are continuing their efforts today.  

G. Georgia is Not Alone in Enacting New and Suppressive Election Legislation 

 Unfortunately, while Georgia was an early entrant in the 2021 race to adopt new voter 
suppression laws, it is not alone. States across the country have adopted laws that, even if 
benign in language, will cause impediments that will disproportionately affect voters of 
color.803 As of this writing, Georgia is one of eighteen states that have adopted over thirty 
new election laws.804 Many commentators attribute the explosion in legislation that 
disproportionately targets voters of color to President Biden’s 2020 victory over Donald 
Trump in which voters of color, and Black voters in particular, played a critical role.805  

 The Brennan Center has analyzed the legislation introduced to date and produced a 
report that characterizes the legislation. Some legislation, notably in twenty-five states, is 
decidedly pro-voter—typically by expanding access to early voting and vote by mail. These 
states include California, Colorado, Connecticut, Hawaii, Illinois, Indiana, Louisiana, 
Maryland, North Dakota, New Hampshire, New York, and Virginia.806 But the eighteen 
states that the Brennan Center characterizes as enacting restrictive legislation demonstrate 
the need for federal legislation. The eighteen states include Georgia, Texas, Alabama, and 
Arizona, which were subject to the preclearance requirements of the VRA. 

 While the strategies that state legislators opposing the restrictive laws have used 
generally have failed in blocking legislation, the efforts of Texas Democratic lawmakers are 

                                                       

802 Mot. Leave File Bill Compl., Texas, No. 220155 (U.S. Dec. 7, 2020) (attached as Exhibit S56). 

803 J. Posimato, States were once overt in their race-based voter suppression; today, they hide it in laws that 
are difficult to challenge, BALTIMORE SUN (July 22, 2021), https://www.baltimoresun.com/opinion/op-ed/bs-
ed-op-0723-voting-rights-20210722-55j2ro4xsrdyllkummm6pf4ffu-story.html. See also C. Blow, Voter 
Suppression Must Be The Central Issue, N.Y. TIMES (June 9, 2021), 
https://www.nytimes.com/2021/06/09/opinion/voter-suppression-
republicans.html?searchResultPosition=33 (“There has never been anything delicate or elegant about voter 
suppression. It is a club. But those doing the suppressing have learned ways to disguise their tactics, to no 
longer explicitly identify race in the language of the legislation.”). 

804 Voting Laws Roundup: July 2021, BRENNAN CTR. FOR JUST. (Jul. 22, 2021), 
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-july-2021. 

805 See, e.g., Brandon Tensley, America’s long history of Black voter suppression, CNN POLITICS, 
https://www.cnn.com/interactive/2021/05/politics/black-voting-rights-suppression-timeline/ (last visited 
Aug. 10, 2021).  

806 Voting Laws Roundup: July 2021, BRENNAN CTR. FOR JUST. (Jul. 22, 2021), 
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-july-2021. 

https://www.baltimoresun.com/opinion/op-ed/bs-ed-op-0723-voting-rights-20210722-55j2ro4xsrdyllkummm6pf4ffu-story.html
https://www.baltimoresun.com/opinion/op-ed/bs-ed-op-0723-voting-rights-20210722-55j2ro4xsrdyllkummm6pf4ffu-story.html
https://www.nytimes.com/2021/06/09/opinion/voter-suppression-republicans.html?searchResultPosition=33
https://www.nytimes.com/2021/06/09/opinion/voter-suppression-republicans.html?searchResultPosition=33
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-july-2021
https://www.cnn.com/interactive/2021/05/politics/black-voting-rights-suppression-timeline/
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-july-2021
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creative—they simply left the state.807 As of this writing, the standoff continued and the 
Democrats remained in Washington, D.C., where they have been lobbying for the passage of 
federal legislation while remaining steadfast in their commitment to stay out of Texas to 
prevent passage of the suppressive legislation.808 These legislators have been forced to make 
enormous personal sacrifices, including being away from their families for an extended 
period of time, in order to attempt to fill the void created after Shelby County. 

 Of particular interest is that the new suppression legislation is touted as protecting 
“election integrity.” Yet not a single state has advanced any evidence to show the existence of 
any facts suggesting the need to protect elections. As Dr. Lorraine Minnite explained, “[t]he 
specter of voter fraud is used to scare people and justify rules that make it harder to vote for 
that segment of the population that already votes the least—the poor, new citizen voters, 
young people and, most importantly, racial minorities.”809 Instead, many of those who 
oppose the overtly partisan effort to suppress votes fear the result of the new legislation will 
be the subversion of the right to vote.810 

   

                                                       

807 R. Epstein & N.Corasaniti, Texas Democrats Flee State to Highlight G.O.P. Voting Restrictions, N.Y. TIMES 
(Jul. 13, 2021), https://www.nytimes.com/2021/07/12/us/politics/texas-democrats-voting-bill.html. 

808 Quorum-busting Texas House Democrats still plotting next move ahead of second special session, 
TX.TRIBUNE (Aug. 5, 2021), https://www.texastribune.org/2021/08/05/texas-democrats-special-session/. 

809 Tom McLaughlin, Is Voter Fraud a Danger or a Myth?: Interview with Dr. Lorraine Minnite, RUTGERS 

TODAY (Oct. 20, 2020), https://www.rutgers.edu/news/voter-fraud-danger-or-myth. Dr. Minnite is one of Fair 
Fight Action’s litigation expert witnesses. 

810 See, e.g., J. Mayer, The Big Money Behind the Big Lie, NEW YORKER (Aug. 2, 2021), 
https://www.newyorker.com/magazine/2021/08/09/the-big-money-behind-the-big-lie (Quoting election 
expert Richard Hasen, “What I’m really worried about is election subversion. Election officials are being put in 
place who will mess with the count.”). 

https://www.nytimes.com/2021/07/12/us/politics/texas-democrats-voting-bill.html
https://www.texastribune.org/2021/08/05/texas-democrats-special-session/
https://www.rutgers.edu/news/voter-fraud-danger-or-myth
https://www.newyorker.com/magazine/2021/08/09/the-big-money-behind-the-big-lie
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Congress Has the Robust Record Needed to  
Enact New Voting Rights Legislation.  

In 2013, the Supreme Court gutted the VRA’s preclearance formula because the 
coverage formula on which Congress had based the most recent amendment to the VRA was 
“based on decades-old data and eradicated practices.”811 The Court found the record before 
Congress when it passed the amendment to the VRA did not “approach[] the ‘pervasive,’ 
‘flagrant,’ ‘widespread,’ and ‘rampant’ discrimination that clearly distinguished the covered 
jurisdictions from the rest of the Nation in 1965.”812 The Court ended by instructing that, 
“while any racial discrimination in voting is too much, Congress must ensure that the 
legislation it passes to remedy that problem speaks to current conditions.”813  

The Congressional response to Shelby County, that to date has led to the House 
passage of H.R. 4, is creating a robust record of pervasive, flagrant, widespread, and 
rampant voter suppression throughout the states. This record includes H.R. 116-317 (2019). 
As Secretary of Housing and Urban Development and former Congresswoman Marcia Fudge 
said when the House Report was released, “It is time for us to set the right example as a 
democracy and encourage people to vote, rather than continuing to erect barriers that seek 
to suppress the vote and the voices of our communities.”814 

 Through this report and in Leader Abrams’s April 2021 testimony before the Senate 
Judiciary Committee, Fair Fight Action and Georgia voters provide Congress a multitude of 
“pervasive,” “flagrant,” “widespread,” and “rampant” acts of suppression by Georgia against 
its own citizens; acts designed to disenfranchise and burden its citizens’ fundamental right 
to vote.815 Fair Fight Action and the citizens of Georgia who have voluntarily shared their 
stories present this report not simply to illustrate to members of Congress how Georgia and 
subdivisions within Georgia have systematically disenfranchised their citizens, particularly 
their citizens of color. Fair Fight Action has placed this report within Congress’s stewardship 
to support a record that justifies passage of the VRAA based on “current conditions” and to 

                                                            

811 Shelby County, 570 U.S. at 551. 

812 Id. at 532 (quoting Katzenbach, 383 U.S. at 308, 315, 331). 

813 Id. at 557. 

814 See H.R. REP. 116-317 (2019) at 12 (attached as Exhibit 333). 

815 Shelby County, 570 U.S. at 554. 
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provide the evidence demonstrating that Georgia needs federal preclearance oversight to 
protect Georgia voters’ right to vote.816  

 Fair Fight Action would be remiss if it did not discuss the recent Supreme Court 
decision interpreting Section 2 of the VRA already used by opponents of voting equality in 
their attempts to uphold suppressive and discriminatory voting laws. In post-Shelby County 
voting rights litigation, Plaintiffs—both private and governmental—have turned to Section 2 
of the VRA to secure and protect voting rights absent the prior preclearance requirements. 
On July 1, 2021, the United States Supreme Court issued its opinion in two consolidated 
appeals in which Plaintiffs sued the State of Arizona for Section 2 violations: Brnovich v. 
Democratic National Committee (Docket No. 19-1257) and Arizona Republican Party v. 
Democratic National Committee (Docket No. 19-1258) (“Brnovich”).817  

At issue in Brnovich were two Arizona voting restrictions: (1) the Out-of-Precinct 
Policy, and (2) the Ballot Harvesting Ban. Under the Out-of-Precinct Policy, an entire ballot 
is discarded if cast by a voter voting in the wrong precinct. Even the votes cast for races in 
which the voter was otherwise eligible to vote, such as for President or state-wide offices like 
United States Senate or State Governor, are not counted. The Ballot Harvesting Ban makes 
it a felony, punishable by up to two years in prison and a $150,000 fine, to collect and 
deliver another person’s completed ballot (with exceptions for family members, caregivers, 
mail carriers and election officials). 

 
In a 6-3 decision, the Supreme Court ruled that neither policy violates Section 2 of 

the VRA. The Court reversed the judgment of the en banc Ninth Circuit Court of Appeals 
and remanded the cases for further proceedings. The Supreme Court declined to announce a 
firm test for all vote-denial claims brought under Section 2 of the VRA.  It did, however, 
“identify certain guideposts” to guide the analysis of future Section 2 claims challenging 
time, place, or manner restrictions to voting: (1) the magnitude of the burden; (2) how the 
practice compares to policies that were standard practice in 1982 and to other states’ current 
policies and practices; (3) the size of the racial disparity, not just proportionally but also in 
absolute terms; (4) the disparity in opportunity in the entire election system, rather than 
just the challenged practice; and (5) the state’s justifications for the practice.   

 
The Court also clarified that certain of the “Senate Factors” identified in Thornburg v. 

Gingles, 478 U.S. 30 (1986), retain weight when analyzing Section 2 claims challenging 
time, place, or manner restrictions — particularly those that speak to the history of racial 
discrimination in the jurisdiction, and the persistence of that discrimination or its effects.  
Factors that do not tend to show present or past discrimination carry little weight within the 
framework in Brnovich, however. 

 

                                                            

816 See id. at 557. 

817 Brnovich v. Democratic Nat’l Comm., 141 S.Ct. 2321 (2021).  
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Civil rights organizations and their lawyers are working together on strategies to 
ensure their facts fit the guidance the Court has provided. It is apparent, however, that in the 
same vein as Shelby County, the Supreme Court continues to issue opinions that diminish, 
rather than promote, the fundamental right to vote for all Americans. Congress must act to 
reinvigorate the VRA and provide the federal government with the tools to protect voting 
rights from lawmakers who seek to undermine them. 

As recent attacks on Section 2 of the VRA before the Supreme Court demonstrate, 
people who believe they are losing power will try to retain that power by attacking the VRA 
and other measures meant to empower voters. Fair Fight Action and the voters that support 
the VRAA are not naïve: those who wish to destroy democracy also will attempt to attack 
and undermine the VRAA. Fair Fight Action implores Congress to be prepared for such 
attacks by compiling a record that supports the VRAA, and relying on that record to pass the 
law. As the Supreme Court expected in Shelby County, Congress must “start[] from scratch” 
to collect data and statistics that will support the “present coverage formula.”818 Fair Fight 
Action looks forward to working with congressional members to ensure the congressional 
record for the VRAA is comprehensive and will survive judicial review. 

CONCLUSION 

Fair Fight Action hopes this report has been illustrative of how one state, Georgia, has 
continued to act in violation of the Constitution and the VRA, and how the voters in Georgia 
so desperately need Congress to act swiftly and pass the VRAA. The evidence in this report 
provides current data to support the congressional record in response to Shelby County. The 
United States portrays itself as a world leader in civil and human rights. Yet the evidence in 
this report demonstrates to Congress, citizens of this country, and the world, that 
governments within our country continue to disenfranchise systematically their own citizens 
based on race—that is not leadership behavior. This country can demonstrate global 
leadership by passing the VRAA and showing the world this country embodies the ideals of 
democracy and equality. 

 

 

                                                            

818 Id. at 556. 
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https://www.valdostadailytimes.com/news/local_news/quitman-11-charges-
dropped/article_951d07fe-97b0-11e4-b1c7-6f4e16c25190.html 
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https://naacpldf.org/document/fayette-settlement-key-points 

 

Fourth Consent Motion to Stay Proceedings, Ga. State Conf. of NAACP v. Emanuel 
Cnty. Bd. of Comm’rs, No. 6:16-cv-00021-JRH-GRS (S.D. Ga. Dec. 8, 2016), ECF No. 
37 

32 

Order on Stipulation of Dismissal, Ga. State Conf. of NAACP v. Emanuel Cnty. Bd. of 
Comm’rs, No. 6:16-cv-00021-JRH-GRS (S.D. Ga. May 16, 2017), ECF No. 40 
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politics/high-rate-absentee-ballots-thrown-out-
gwinnett/azdOsCxX2X6mT8PTrgZlJI/ 

 

Expert Rebuttal Report of Daniel A. Smith, Fair Fight Action, Inc. v. Raffensperger, 
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2018) 

 

Ga. Muslim Voter Project v. Kemp, Nos. 18-14502-GG, 18-14503-GG, 2018 WL 
7822108 (11th Cir. Nov. 2, 2018)  

 

Ga. Muslim Voter Project v. Kemp, 918 F.3d 1262 (11th Cir. 2019)  
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(N.D. Ga.Oct. 11, 2018) ECF No. 1 

95 

Andrew Prokop, Did 40,000 Voter Registration Application Forms in Georgia Just 
Disappear?, VOX (Oct. 31, 2014), 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Johnny . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, Georgia, . 


3. I was born in New Orleans, Louisiana, but have been in Georgia for about 36 


years now. 


4. I vote regularly in elections here. For the past 7 or 8 years I have been voting 


at the Burdett Gym at 2945 Burdett Road, College Park, Georgia, 30349 or, if 


it’s early voting, at the South Annex Tag Office at 5600 Stonewall Tell Rd. # 


114, Atlanta, Georgia, 30349. 


5. In 2018, I voted without encountering any issues in an election approximately 


six months prior to the 2018 Georgia gubernatorial election. In other voting 


experiences before then I also did not personally encounter issues. 


6. On November 6, 2018, I went in-person to the Burdett Gym to vote in the 


2018 Georgia gubernatorial election. At the polling station, I was pulled aside 


by a poll worker who informed me that something was wrong with my voting 


status and that I had to go down to the Fulton County Registrar’s office to 


sort it out. I went down there and they eventually informed me that I had 


been removed from the voting records. 
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7. It seems that I had been purged from the voter rolls on account of being 


formerly incarcerated. However, I knew I was cleared to vote because I had 


served all of my time by October 2013 and I had voted without a problem 


just six months earlier. 


8. I had to re-register before the next election, so I went downtown in Atlanta to 


get this done. I was able to vote again in the following election and have been 


voting ever since. 


9. I voted during the early voting period in the November 2020 election at the 


South Annex Tag Office, most likely on October 30, 2020. It was an easy 


experience. I showed up around 11 a.m.–12 p.m. and was able to walk right 


in and the whole experience felt like it took less than ten minutes. 


10.  On December 18, 2020, I went to vote at my early voting site in South 


Fulton to vote in the runoff election, again sometime between 10 a.m.–12 


p.m.  It was not busy at this time and I was able to walk right in. 


11.  When I went to get my voting materials, the woman at the table took my 


license, did something on the computer with it, and then she said, “Mr. 


, you didn’t vote in the November election.” I responded, “Really?! 


Are you sure?” She clarified that her screen was showing her that I didn’t 


vote in the November 2020 election. I was very alarmed, but she gave me my 


voting materials and I went and voted. 
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12.  On January 4, 2021, the Georgia Secretary of State My Voter Page 


(https://www.mvp.sos.ga.gov/MVP/mvp.do) did show my vote as recorded 


from the runoff election, but it had no extra information about the November 


2020 election. A screenshot of this web page is attached as Exhibit A. 


13.  Being told that I was not on record as having voted in the prior election was 


alarming to me because I know for a fact that I voted in the November 2020 


elections. Furthermore, given my experience of discovering on election day 


in the 2018 gubernatorial election that I had been purged despite voting just 


six months prior, it seemed very possible that my vote could be taken away 


from me. I wanted to report this because there may be others out there that 


may have had the same experience. 


14.  I ended up following up several times with the County Registrar’s office and 


I struggled to get in touch with someone. Finally, on the morning of January 


22, 2021, I got a call from a woman who said she was from the Registrar’s 


office. She said she checked a Georgia votes website and that it confirmed 


that I did vote in the general election. 


15.  If one person says I voted and another person says I didn’t, then it really 


makes me wonder which one is right and whether my vote is being counted.  


16.  Prior to the 2018 Georgia gubernatorial election, I never questioned the 


voting system. With the “chads” in the 2000 Florida election, I considered the 
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issue out of state, out of mind. However, with my own experience in 2018 


and the additional reports of voters getting purged, I realized the need to take 


a good look at voting in Georgia. With this recent experience of being told by 


a poll worker that my vote wasn’t counted in the 2020 general election, it was 


confusing to say the least. Furthermore, hearing reports in early January 2021 


of President Trump asking the Georgia Secretary of State Brad Raffensperger 


to find over 11,000 votes to overturn the election results felt very similar to 


what had already happened in the 2018 Georgia gubernatorial election. These 


experiences have led me to believe that officials can choose when to count 


votes or not in an election. I am going to continue to exercise my right to 


vote, but I am not confident that my vote will always be counted the way it’s 


supposed to be. 


17.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


18.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


19.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      







 


5 
 


    ______________________ 
    Johnny y 
 


    ______________________ 
    DATE 
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Exhibit A 
 


Screenshot of My Voter Page from January 4, 2021 
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Curt Yeomans January 16, 2021


Gwinnett elections board's new chairwoman wants limits
on no-excuse absentee voting, voter roll review


gwinnettdailypost.com/local/gwinnett-elections-boards-new-chairwoman-wants-limits-on-no-excuse-absentee-voting-
voter-roll-review/article_7df1c274-5715-11eb-a31d-dfa23b30ec62.html


One of the Gwinnett County Republican Party’s two representatives on the bipartisan county
elections board told fellow members of the GOP that she favors major elections changes at
the local and state levels, including a move away from no excuse absentee voting for many
Georgians.


Alice O’Lenick, who is the Gwinnett Board of Registrations and Elections chairwoman for
2021 and 2022, encouraged members of her party to write letters and make phone calls to
state legislators to encourage them to make changes to state elections laws.


Republicans in Georgia, including members of the state legislature, have been calling for
changes after experiencing losses in the 2020 election cycle. In that cycle, the Democratic
Party had big wins in the state in the presidential, 7th Congressional District and both U.S.
Senate races.


“I was on a Zoom call the other day and I said, ‘I’m like a dog with a bone. I will not let them
end this session without changing some of these laws,’ “ O’Lenick said. “They don’t have to
change all of them, but they’ve got to change the major parts of them so that we at least
have a shot at winning.”



https://www.gwinnettdailypost.com/local/gwinnett-elections-boards-new-chairwoman-wants-limits-on-no-excuse-absentee-voting-voter-roll-review/article_7df1c274-5715-11eb-a31d-dfa23b30ec62.html
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O’Lenick — who referred to 2020 as a “terrible elections cycle” during the GOP meeting —
outlined several changes pertaining to elections that she would like to see made in Georgia.
Several of them pertain to how Georgians can cast ballots ahead of election day.


One of them is having the state require up to 21 days of early voting — officially called
advance-in-person voting — with one mandatory Saturday voting day and one mandatory
Sunday voting day. County elections officials should be free to set their own hours on the
Sunday voting, she said.


Two even bigger changes would center around absentee voting in Georgia, however.


One would be a partial rollback of no excuse absentee-by-mail voting. Georgia has had no
excuse absentee voting for more than a decade and its popularity exploded in 2020 as
officials at the Georgia Secretary of State’s office pushed it as a safe alternative for voters
who were concerned about waiting in line to vote amid the COVID-19 pandemic.


O’Lenick suggested only certain population groups should be allowed to ask for an absentee
ballot without giving a reason for the request.


“The absentee-by-mail, you exclude the elderly and infirm (from needing an excuse), and
everyone else would have to have an excuse,” she said. “We took out a few years ago
absentee-by-mail for cause, so you don’t have to say a cause. You just say, ‘It’s not
convenient. I’m just not going to go (on election day).’”


The other change related to absentee ballots that O’Lenick is advocating would entail
banning absentee ballot drop boxes, which was a new option introduced in 2020 in response
to the COVID-19 pandemic.


“The ballot drop boxes have to go,” she said. “I’ve had an attorney on Jan. 5 that was sent by
the (Republican National Committee), two of them, that stood outside Gwinnett (election)
headquarters and all they did was photograph people dropping absentee ballots in that box
that’s right, as you’re looking at the office, to the left of the front door.


“They did not see one person that was dropping in one ballot at a time, and they came to me
and said, ‘Alice, why in the world do you have this here?’ And, I said, ‘Well, A, I didn’t put it
there (and), B, I complained about it.’”


At the local level, where her role as elections board chairwoman gives her greater influence,
O’Lenick said she wants to take a look at Gwinnett County’s voter registration rolls.


“As chairman, I am going to push that Gwinnett County update the voter registration rolls to
make sure that people who live out of the state are no longer on the Gwinnett County rolls,”
O’Lenick said. “We don’t seem to have a lot of dead people on our rolls, but we’re going to
check that out too.
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“We’re also going to check out whether people are legal or not. We did have in our
provisional ballots — normally we have anywhere from two to five people who are non-
citizens that think because they have a driver’s license then they can come and vote. This
time around, for the senatorial races, we had much more than that.”


O’Lenick also wants the legislature to address voter rolls as well.


“We need to make sure that we put pressure on our elected officials, both in the state House
and the state Senate, that election laws will be changed,” she said. “I have offered my
opinions. My No. 1 is the rolls. We have to make sure only people who live in Gwinnett
County or live in Georgia are on the voter registration rolls.”


The county’s elections board is made up of two representatives of the Gwinnett county
Republican Party and two representatives of the Gwinnett County Democratic Party as well
as a fifth member who is chosen by the rest of the board. It is set to hold its next meeting at 6
p.m. on Tuesday at gwinnettgov.webex.com/gwinnettgov/onstage/g.php?
MTID=ed57454b04ae94345c65d29ef42571087.



https://gwinnettgov.webex.com/gwinnettgov/onstage/g.php?MTID=ed57454b04ae94345c65d29ef42571087
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Caren . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, Georgia . 


3. On Tuesday, November 3, 2020, I was a poll observer for the General 


Election at Miller Grove Middle School at 2215 Miller Rd, Decatur, Georgia 


30035 from 6:45am-1:00pm. Miller Grove Middle School is a big, modern 


school. There were a few staff working inside the school. Several 


organizations had people coming and going during my shift. 


4. Signs were posted at the two parking lots alerting people that the polling 


location was changed. I don’t recall seeing any campaign signs at the school. 


5. There were approximately 12 people who came to the middle school to vote 


during my shift. (A few of the cars had two people in them and it was unclear 


if both were voters. In one case, the mother had already voted but she was 


assisting her teenage daughter in voting for the very first time.) Some people 


were mildly upset about not being notified ahead of time of the location 


change. I did my best to be sympathetic and understanding but to also 


underscore the importance of following through on their intention to vote. 
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Although there is no way for me to know for sure, I believe most of the 


people I spoke to went on to vote. One car that had two young people 


(possibly in their 20’s) were not receptive to my assistance beyond 


instructing them how to find their correct polling location, so I can't say 


whether or not they went to vote. Another man did not have a car and said he 


would take a bus, but I can't know if that happened. (I talk more about him in 


#9.) 


6. A young man arrived to vote shortly after I arrived in the early morning. At 


my guidance, he went to iwillvote.com and inputted his address. He said "Oh, 


I need to go to the High School instead." Not being familiar with the area, I 


asked him if it was far and he said no. He expressed genuine appreciation and 


left. It felt good to be helpful right out of the gate. 


7. The second person who came checked the same site with the same result. 


8. I directed the third person to use Iwillvote.com as I had done with the first 


two. This person was confused when she got her result because it said "Miller 


Grove Jr. High School. (A photo of her phone screen is attached as Exhibit 


A.) As we were currently at Miller Grove Middle School, it was very 


confusing as Jr. High School and Middle School are often synonymous. (At 


the time, I didn't have the presence of mind to look at the address given. 


Since then I have looked that address up and it is the address of the high 
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school. I believe they had included 'Jr.' in error and that threw us off.) I 


directed the voter to use dekalbvotes.com instead (The sign showing this 


webpage is attached as Exhibit B.). I don't recall what her new voting 


location was. The experience left me unsettled and distressed as now I didn't 


know whether the first two people had gotten correct information. I informed 


Fair Fight Action via a voice message at the Escalation number and through 


one of my reports. It was also confusing to me because the new voting 


precinct given on the posted sign had Ousley United Methodist Church and 


not the high school. Moving forward, I used dekalbvotes.com. 


9. Another voter was upset about the location change. He had not voted in 20 


years but this election meant a lot to him. He had come by foot, did not have 


a car or a phone, and had mild mobility issues and possibly mental health 


issues. At his request, we sat on a bench adjacent to the school entrance. He 


proceeded to tell me about his political views. Using my phone, we looked up 


his new polling place which I wrote down for him. But, because my 


confidence was shaken at this point and I didn't want to send him to an 


incorrect location as he would be taking the bus, I also called the Dekalb 


County Elections office # listed on the posted sign (Exhibit B) to confirm the 


correct location. I got the customer service person on the phone (who was 


somewhat inpatient), briefly explained the situation, and then handed the 
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phone to the voter. She got his information from him and confirmed the 


polling location. The voter and I brought our conversation to a close; in total 


we probably spent about 30 minutes together. He left saying he would take 


the bus but, of course, I have no way of knowing whether he was able to do 


so. 


10. I assisted a mother, who already voted, with her teenage daughter voting for 


the first time. The mother knew that the daughter needed to vote at Ousley 


United Methodist Church, had tried to find it using Waze but had been 


unsuccessful. She came to Miller Grove Middle School, her previous 


location, hoping to find someone to help her. We got the location confirmed 


from the Voter Protection Hotline. Luckily, a volunteer with another 


organization had arrived a few minutes earlier and was taking part in the 


conversation. She noted that Waze was frequently unhelpful. She decided to 


drive over to Ousley and report back. Having just got off the phone with the 


Voter Protection Hotline, the mother, overhearing the volunteer say that she 


was going to drive to the church, asked if she could follow her there. The 


volunteer got into her car and successfully led the mother and daughter to 


Ousley United Methodist Church at 3261 Panola Road, Stonecrest, GA 


30038. The resourceful volunteer, who was planning to remain at Miller 
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Grove Middle School until 7pm, had written down step by step directions to 


Ousley to assist any other voters who may arrive during the afternoon. 


11. Overall, I had a positive experience being a poll observer on Election Day. 


When first given the assignment, I was disappointed since it was a closed 


location but I remembered what had been said in training that all assignments 


were important and contributed to the overall success of the day. And, as it 


turned out, I did feel like a made a small difference. 


12. Totally unrelated to Election Day, the Fire Marshall came to put signs up in 


the school. We chatted both before and after. When she left, she gave me a 


couple of hand warmers and thanked me for my service which felt really 


good! 


13. I volunteered because I believe in fairness. There can’t be obstacles to vote. I 


also believe our country finds itself in an extremely grave situation under the 


current administration and feel obligated not to be a bystander. I had made 


financial contributions and had also participated in the postcard writing 


campaign but it hadn't felt like enough. I admire Stacey Abrams and her voter 


outreach and protection efforts so I decided to volunteer. I also did a poll 


observing shift during early voting. 


14.I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 
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15.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


16.  I declare under penalty of perjury that the foregoing is true and correct. 


 
    ___________  
    CAREN D 
 
 
    ______________________ 
    DATE 
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   Exhibit A 
iwillvote.com Location 
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              Exhibit B 
      DeKalb County Sign 
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STATEMENT OF INTEREST OF AMICI 


“In the context of a Presidential election,” state 


actions “implicate a uniquely important national 


interest,” because “the impact of the votes cast in each 


State is affected by the votes cast for the various 


candidates in other States.”  Anderson v. Celebrezze, 


460 U.S. 780, 794–95 (1983). “For the President and 


the Vice President of the United States are the only 


elected officials who represent all the voters in the 


Nation.” Id. 


Amici curiae are the States of Missouri, 


Alabama, Arkansas, Florida, Indiana, Kansas, 


Louisiana, Mississippi, Montana, Nebraska, North 


Dakota, Oklahoma, South Carolina, South Dakota, 


Tennessee, Utah, and West Virginia.1  Amici have 


several important interests in this case.  First, the 


States have a strong interest in safeguarding the 


separation of powers among state actors in the 


regulation of Presidential elections.  The Electors 


Clause of Article II, § 1 carefully separates power 


among state actors, and it assigns a specific function 


to the “Legislature thereof” in each State.  U.S. CONST. 


art. II, § 1, cl. 4.  Our system of federalism relies on 


separation of powers to preserve liberty at every level 


of government, and the separation of powers in the 


Electors Clause is no exception.  The States have a 


strong interest in preserving the proper roles of state 


legislatures in the administration of federal elections, 


and thus safeguarding the individual liberty of their 


citizens. 


                                            
1 This brief is filed under Supreme Court Rule 37.4, and all coun-


sel of record received timely notice of the intent to file this amicus 


brief under Rule 37.2. 
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Second, amici States have a strong interest in 


ensuring that the votes of their own citizens are not 


diluted by the unconstitutional administration of 


elections in other States.  When non-legislative actors 


in other States encroach on the authority of the 


“Legislature thereof” in that State to administer a 


Presidential election, they threaten the liberty, not 


just of their own citizens, but of every citizen of the 


United States who casts a lawful ballot in that 


election—including the citizens of amici States. 


Third, for similar reasons, amici States have a 


strong interest in safeguarding against fraud in 


voting by mail during Presidential elections.  “Every 


voter” in a federal election, “has a right under the 


Constitution to have his vote fairly counted, without 


its being distorted by fraudulently cast votes.”  


Anderson v. United States, 417 U.S. 211, 227 (1974).  


Plaintiff’s Bill of Complaint alleges that non-


legislative actors in the Defendant States stripped 


away important safeguards against fraud in voting by 


mail that had been enacted by the Legislature in each 


State.  Amici States share a vital interest in 


protecting the integrity of the truly national election 


for President and Vice President of the United States. 


 


SUMMARY OF ARGUMENT 


 


 The Bill of Complaint raises constitutional 


questions of great public importance that warrant this 


Court’s review.  First, like every similar provision in 


the Constitution, the separation-of-powers provision 


of the Electors Clause provides an important 


structural check on government designed to protect 


individual liberty.  By allocating authority over 
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Presidential electors to the “Legislature thereof” in 


each State, the Clause separates powers both 


vertically and horizontally, and it confers authority on 


the branch of state government most responsive to the 


democratic will.  Encroachments on the authority of 


state Legislatures by other state actors violate the 


separation of powers and threaten individual liberty. 


 The unconstitutional encroachments on the 


authority of state Legislatures in this case raise 


particularly grave concerns.  For decades, responsible 


observers have cautioned about the risks of fraud and 


abuse in voting by mail, and they have urged the 


adoption of statutory safeguards to prevent such 


fraud and abuse.  In the numerous cases identified in 


the Bill of Complaint, non-legislative actors in each 


Defendant State repeatedly stripped away the 


statutory safeguards that the “Legislature thereof” 


had enacted to protect against fraud in voting by mail.  


These changes removed protections that responsible 


actors had recommended for decades to guard against 


fraud and abuse in voting by mail.  The allegations in 


the Bill of Complaint raise important questions about 


election integrity and public confidence in the 


administration of Presidential elections.  This Court 


should grant Plaintiff leave to file the Bill of 


Complaint.     


ARGUMENT 


The Electors Clause provides that each State 


“shall appoint” its Presidential electors “in such 


Manner as the Legislature thereof may direct.”  U.S. 


CONST. art. II, § 1, cl. 4 (emphasis added).  Moreover, 


“[o]ur constitutional system of representative 


government only works when the worth of honest 
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ballots is not diluted by invalid ballots procured by 


corruption.”  U.S. Dep’t of Justice, Federal Prosecution 


of Election Offenses, at 1 (8th ed. Dec. 2017). “When 


the election process is corrupted, democracy is 


jeopardized.”  Id.  The proposed Bill of Complaint 


raises serious concerns about both the 


constitutionality and ballot security of election 


procedures in the Defendant States.  Given the 


importance of public confidence in American elections, 


these allegations raise questions of great public 


importance that warrant this Court’s expedited 


review. 


I. The Separation-of-Powers Provision of the 


Electors Clause Is a Structural Check on 


Government That Safeguards Liberty. 


Article II requires that each State “shall appoint” 


its Presidential electors “in such Manner as the 


Legislature thereof may direct.”  U.S. CONST. art. II, 


§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2 


(providing that, in each State, the “Legislature 


thereof” shall establish “[t]he Times, Places and 


Manner of holding Elections for Senators and 


Representatives”). 


Thus, “in the case of a law enacted by a state 


legislature applicable not only to elections to state 


offices, but also to the selection of Presidential 


electors, the legislature is not acting solely under the 


authority given it by the people of the State, but by 


virtue of a direct grant of authority made under Art. 


II, § 1, cl. 2, of the United States Constitution.”  Bush 


v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76 


(2000).  “[T]he state legislature’s power to select the 
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manner for appointing electors is plenary.”  Bush v. 


Gore, 531 U.S. 98, 104 (2000). 


Here, as set forth in the Bill of Complaint, non-


legislative actors in each Defendant State have 


purported to  “alter[] an important statutory provision 


enacted by the [State’s] Legislature pursuant to its 


authority under the Constitution of the United States 


to make rules governing the conduct of elections for 


federal office.”  Republican Party of Pennsylvania v. 


Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S. 


Oct. 28, 2020) (Statement of Alito, J.).  See Bill of 


Complaint, ¶¶ 41-127.  In doing so, these non-


legislative actors may have encroached upon the 


“plenary” authority of those States’ respective 


legislatures over the conduct of the Presidential 


election in each State.  Bush v. Gore, 531 U.S. at 104.  


This encroachment on the authority of each State’s 


Legislature violated the separation of powers set forth 


in the Electors Clause.  “[I]n the context of a 


Presidential election, state-imposed restrictions 


implicate a uniquely important national interest.  For 


the President and the Vice President of the United 


States are the only elected officials who represent all 


the voters in the Nation.”  Anderson, 460 U.S. at 794–


795. 


In every other context, this Court recognizes that 


the Constitution’s separation-of-powers provisions are 


designed to preserve liberty.  “It is the proud boast of 


our democracy that we have ‘a government of laws, 


and not of men.’”  Morrison v. Olson, 487 U.S. 654, 697 


(1988) (Scalia, J., dissenting).  “The Framers of the 


Federal Constitution . . . viewed the principle of 


separation of powers as the absolutely central 


guarantee of a just Government.”  Id.  “Without a 
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secure structure of separated powers, our Bill of 


Rights would be worthless, as are the bills of rights of 


many nations of the world that have adopted, or even 


improved upon, the mere words of ours.”  Id.  “The 


purpose of the separation and equilibration of powers 


in general . . . was not merely to assure effective 


government but to preserve individual freedom.”  Id. 


at 727. 


This principle of preserving liberty applies both to 


the horizontal separation of powers among the 


branches of government, and the vertical separation 


of powers between the federal government and the 


States. “The federal system rests on what might at 


first seem a counterintuitive insight, that ‘freedom is 


enhanced by the creation of two governments, not 


one.’” Bond v. United States, 564 U.S. 211, 220–21 


(2011) (quoting Alden v. Maine, 527 U.S. 706, 758 


(1999)). “[F]ederalism secures to citizens the liberties 


that derive from the diffusion of sovereign power.”  


Bond, 564 U.S. at 221 (2011) (quoting New York v. 


United States, 505 U.S. 144, 181 (1992)). “Federalism 


also protects the liberty of all persons within a State 


by ensuring that laws enacted in excess of delegated 


governmental power cannot direct or control their 


actions.” Id. Moreover, “federalism enhances the 


opportunity of all citizens to participate in 


representative government.” FERC v. Mississippi, 


456 U.S. 742, 789 (1982) (O’Connor, J., concurring in 


part and dissenting in part). “Just as the separation 


and independence of the coordinate branches of the 


Federal Government serve to prevent the 


accumulation of excessive power in any one branch, a 


healthy balance of power between the States and the 


Federal Government will reduce the risk of tyranny 
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and abuse from either front.” Gregory v. Ashcroft, 501 


U.S. 452, 458 (1991). 


The explicit grant of authority to state 


Legislatures in the Electors Clause effects both a 


horizontal and a vertical separation of powers. The 


Clause allocates to each State—not to federal actors—


the authority to dictate the manner of selecting 


Presidential Electors. And within each State, it 


explicitly allocates that authority to a single branch of 


state government: to the “Legislature thereof.”  U.S. 


CONST. art. II, § 1, cl. 4. 


It is no accident that the Constitution allocates 


such authority to state Legislatures, rather than 


executive officers such as Secretaries of State, or 


judicial officers such as state Supreme Courts. The 


Constitutional Convention’s delegates frequently 


recognized that the Legislature is the branch most 


responsive to the People and most democratically 


accountable. See, e.g., Robert G. Natelson, The 


Original Scope of the Congressional Power to Regulate 


Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting 


ratification documents expressing that state 


legislatures were most likely to be in sympathy with 


the interests of the people); Federal Farmer, No. 12 


(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION 


(Philip B. Kurland & Ralph Lerner eds., 1987) 


(arguing that electoral regulations “ought to be left to 


the state legislatures, they coming far nearest to the 


people themselves”); THE FEDERALIST NO. 57, at 


350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that 


the “House of Representatives is so constituted as to 


support in its members an habitual recollection of 


their dependence on the people”); id. (stating that the 


“vigilant and manly spirit that actuates the people of 
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America” is greatest restraint on the House of 


Representatives). 


Democratic accountability in the method of 


selecting the President of the United States is a 


powerful bulwark safeguarding individual liberty. By 


identifying the “Legislature thereof” in each State as 


the regulator of elections for federal officers, the 


Electors Clause of Article II, § 1 prohibits the very 


arrogation of power over Presidential elections by 


non-legislative officials that the Defendant States 


perpetrated in this case. By violating the 


Constitution’s separation of powers, these non-


legislative actors undermined the liberty of all 


Americans, including the voters in amici States. 


II. Stripping Away Safeguards From Voting by 


Mail Exacerbates the Risks of Fraud. 


By stripping away critical safeguards against 


ballot fraud in voting by mail, non-legislative actors in 


the Defendant States inflicted another grave injury on 


the conduct of the recent election: They enhanced the 


risks of fraudulent voting by mail without authority.  


An impressive body of public evidence demonstrates 


that voting by mail presents unique opportunities for 


fraud and abuse, and that statutory safeguards are 


critical to reduce such risks of fraud.  


For decades prior to 2020, responsible observers 


emphasized the risks of fraud in voting by mail, and 


the importance of imposing safeguards on the process 


of voting by mail to allay such risks.  For example, in 


Crawford v. Marion County Election Board, this Court 


held that fraudulent voting “perpetrated using 


absentee ballots” demonstrates “that not only is the 


risk of voter fraud real but that it could affect the 
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outcome of a close election.” Crawford v. Marion 


County Election Bd., 553 U.S. 181, 195-96 (2008) 


(opinion of Stevens, J.) (emphasis added).   


As noted by Plaintiff, the Carter-Baker 


Commission on Federal Election Reform emphasized 


the same concern. The bipartisan Commission—co-


chaired by former President Jimmy Carter and former 


Secretary of State James A. Baker—determined that 


“[a]bsentee ballots remain the largest source of 


potential voter fraud.” BUILDING CONFIDENCE IN U.S. 


ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL 


ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker 


Report”).2 According to the Carter-Baker Commission, 


“[a]bsentee balloting is vulnerable to abuse in several 


ways.”  Id.  “Blank ballots mailed to the wrong address 


or to large residential buildings might be intercepted.”  


Id.  “Citizens who vote at home, at nursing homes, at 


the workplace, or in church are more susceptible to 


pressure, overt and subtle, or to intimidation.”  Id. 


“Vote buying schemes are far more difficult to detect 


when citizens vote by mail.”  Id.   


Thus, the Commission noted that “absentee 


balloting in other states has been a major source of 


fraud.”  Id. at 35.  It emphasized that voting by mail 


“increases the risk of fraud.”  Id.  And the Commission 


recommended that “States … need to do more to 


prevent … absentee ballot fraud.”  Id. at v. 


The Commission specifically recommended that 


States should implement and reinforce safeguards to 


prevent fraud in voting by mail.  The Commission 


recommended that “States should make sure that 


                                            
2 Available at https://www.legislationline.org/down-


load/id/1472/file/-3b50795b2d0374cbef5c29766256.pdf. 
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absentee ballots received by election officials before 


Election Day are kept secure until they are opened 


and counted.”  Id. at 46.  It also recommended that 


States “prohibit[] ‘third-party’ organizations, 


candidates, and political party activists from handling 


absentee ballots.” Id. And the Commission 


highlighted that a particular state “appear[ed] to have 


avoided significant fraud in its vote-by-mail elections 


by introducing safeguards to protect ballot integrity, 


including signature verification.”  Id. at 35 (emphasis 


added).  The Commission concluded that “[v]ote by 


mail is … likely to increase the risks of fraud and 


contested elections … where the safeguards for ballot 


integrity are weaker.”  Id. 


The most recent edition of the U.S. Department of 


Justice’s Manual on Federal Prosecution of Election 


Offenses, published by its Public Integrity Section, 


highlights the very same concerns about fraud in 


voting by mail.  U.S. Dep’t of Justice, Federal 


Prosecution of Election Offenses (8th ed. Dec. 2017), at 


28-29 (“DOJ Manual”).3  The Manual states: 


“Absentee ballots are particularly susceptible to 


fraudulent abuse because, by definition, they are 


marked and cast outside the presence of election 


officials and the structured environment of a polling 


place.” Id. The Manual reports that “the more common 


ways” that election-fraud “crimes are committed 


include … [o]btaining and marking absentee ballots 


without the active input of the voters involved.” Id. at 


28. And the Manual notes that “[a]bsentee ballot 


                                            
3 Available at https://www.justice.gov/crimi-


nal/file/1029066/download. 
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frauds” committed both with and without the voter’s 


participation are “common.” Id. at 29. 


Similarly, the U.S. Government Accountability 


Office concluded that many crimes of election fraud 


likely go undetected. In 2014, discussing election 


fraud, the GAO reported that “crimes of fraud, in 


particular, are difficult to detect, as those involved are 


engaged in intentional deception.” GAO-14-634, 


Elections: Issues Related to State Voter Identification 


Laws 62-63 (U.S. Gov’t Accountability Office Sept. 


2014).4 


Despite the difficulties of detecting fraud 


schemes, recent experience contains many well-


documented examples of absentee ballot fraud. For 


example, the News21 database, which was compiled 


to refute arguments that voter fraud is prevalent, 


identified 491 cases of absentee ballot over the 12-year 


period from 2000 to 2012—approximately 41 cases per 


year. See News21, Election Fraud in America.5  This 


database reports that “Absentee Ballot Fraud” was 


“[t]he most prevalent fraud” in America, comprising 


“24 percent (491 cases)” of all cases reported in the 


public records surveyed. Id.  Moreover, the database 


indicates that this number undercounts the total 


incidence of reported cases of absentee ballot fraud, 


because it was based on public-record requests to 


state and local government entities, many of which 


did not respond.  Id. 


                                            
4 Available at https://www.gao.gov/assets/670/665966.pdf. 
5 Available at https://votingrights.news21.com/interactive/elec-


tion-fraud-data-


base/&xid=17259,15700023,15700124,15700149,15700186,1570


0191,15700201,15700237,15700242 
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Likewise, the Heritage Foundation’s online 


database of election-fraud cases—which includes only 


a “sampling” of cases that resulted in an adjudication 


of fraud, such as a criminal conviction or civil 


penalty—identified 207 cases of proven “fraudulent 


use of absentee ballots” in the United States. The 


Heritage Foundation, Election Fraud Cases.6  Again, 


this database undercounts the incidence of cases of 


election fraud: “The Heritage Foundation’s Election 


Fraud Database presents a sampling of recent proven 


instances of election fraud from across the country. 


This database is not an exhaustive or comprehensive 


list.” Id. 


The public record abounds with recent examples 


of such fraudulent absentee-ballot schemes. For 


example, in November 2019, the mayor of Berkeley, 


Missouri was indicted on five felony counts of 


absentee ballot fraud for changing votes on absentee 


ballots to help him and his political allies to get 


elected. Brian Heffernan, Berkeley Mayor Hoskins 


Charged with 5 Felony Counts of Election Fraud, ST. 


LOUIS PUBLIC RADIO (Nov. 21, 2019).7  Mayor Hoskins’ 


scheme included “going to the home of elderly … 


residents” to harvest absentee ballots, “filling out 


absentee ballot applications for voters and having his 


campaign workers do the same,” and “altering 


absentee ballots” after he had procured them from 


voters. Id. Again, in 2016, a state House race in 


Missouri was overturned amid allegations of 


                                            
6 Available at https://www.heritage.org/voterfraud/search?com-


bine=&state=All&year=&case_type=All&fraud_type=24489&pa


ge=12. 
7 Available at https://news.stlpublicradio.org/post/berkeley-


mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0 
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widespread absentee-ballot fraud that had occurred 


across multiple election cycles in the same 


community. Sarah Fenske, FBI, Secretary of State 


Asking Questions About St. Louis Statehouse Race, 


RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate 


stated that it was widely known in the community 


that the incumbent ran an “absentee game” that 


resulted in the absentee vote tipping the outcome in 


her favor in multiple close elections.  Id. 


Other States have similar experiences. In 2018, a 


federal Congressional race was overturned in North 


Carolina, and eight political operatives were indicted 


for fraud, in an absentee-ballot scheme that sufficed 


to change the outcome of the election.  Richard 


Gonzales, North Carolina GOP Operative Faces New 


Felony Charges That Allege Ballot Fraud, NPR.ORG, 


(July 30, 2019).9 The indicted operatives “had 


improperly collected and possibly tampered with 


ballots,” and were charged with “improperly mailing 


in absentee ballots for someone who had not mailed it 


themselves.” Id. 


In the North Carolina case, the lead investigator 


testified that the investigation was “a continuous 


case” over two election cycles, and that the scheme 


involved collecting absentee ballots from voters, 


altering the absentee ballots, and forging witness 


signatures on the ballots. See In re: Investigation of 


Irregularities Affecting Counties Within the 9th 


                                            
8 Available at https://www.river-


fronttimes.com/newsblog/2016/08/16/fbi-secretary-of-state-ask-


ing-questions-about-st-louis-statehouse-race. 
9 Available at https://www.npr.org/2019/07/30/746800630/north-


carolina-gop-operative-faces-new-felony-charges-that-allege-bal-


lot-fraud. 
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Congressional District, North Carolina Board of 


Elections, Evidentiary Hearing, at 2-3.10 The 


investigators described it as a “coordinated, unlawful, 


and substantially resourced absentee ballots scheme.” 


Id. at 2. According to the investigators’ trial 


presentation, the investigation involved 142 voter 


interviews, 30 subject and witness interviews, and 


subpoenas of documents, financial records, and phone 


records. Id. at 3. The perpetrators collected absentee 


ballots and falsified ballot witness certifications 


outside the presence of the voters. Id. at 10, 13. The 


congressional election at issue was decided by margin 


of less than 1,000 votes.  Id. at 4.  The scheme involved 


the submission of well over 1,000 fraudulent absentee 


ballots and request forms. Id. at 11. The perpetrators 


took extensive steps to conceal the fraudulent scheme, 


which lasted over multiple election cycles before it 


was detected. Id. at 14. 


Similarly, in 2016, a politician in the Bronx was 


indicted and pled guilty to 242 counts of election fraud 


based on an absentee ballot fraud scheme. Ben 


Kochman, Bronx politician pleads guilty in absentee 


ballot scheme for Assembly election, NEW YORK DAILY 


NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242 


felonies involving absentee ballot fraud in an election 


that was decided by two votes, the defendant received 


no jail time and vowed to run for office again after a 


short disqualification period. Id. 


                                            
10 Available at https://images.ra-


dio.com/wbt/Voter%20ID_%20Website.pdf.  
11 Available at http://www.nydailynews.com/new-york/nyc-


crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-


1.2884009. 
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The increases in mail-in voting due to the COVID-


19 pandemic likewise increased opportunities for 


fraud.  For instance, in May 2020, the leader of the 


New Jersey NAACP called for an election in Paterson, 


New Jersey to be overturned due to widespread mail-


in ballot fraud. See Jonathan Dienst et al., NJ NAACP 


Leader Calls for Paterson Mail-In Vote to Be Canceled 


Amid Corruption Claims, NBC NEW YORK (May 27, 


2020).12 “‘Invalidate the election. Let’s do it again,’ 


[the NAACP leader] said amid reports more that 20 


percent of all ballots were disqualified, some in 


connection with voter fraud allegations.”  Id. 


Hundreds of other reported cases highlight the 


same concerns about the vulnerability of voting by 


mail to fraud and abuse.  Recently, a Missouri court 


considered extensive expert testimony reviewing 


absentee-ballot fraud cases like these.  Findings of 


Fact, Conclusions of Law, and Final Judgment in Mo. 


State Conference of the NAACP v. State, No. 20AC-


CC00169-01 (Circuit Court of Cole County, Missouri 


Sept. 24, 2020), aff’d, 607 S.W.3d 728 (Mo. banc Oct. 


9, 2020) (“Mo. NAACP”). The court held that cases of 


absentee-ballot fraud “have several common features 


that persist across multiple recent cases: (1) close 


elections; (2) perpetrators who are candidates, 


campaign workers, or political consultants, not 


ordinary voters; (3) common techniques of ballot 


harvesting; (4) common techniques of signature 


forging; (5) fraud that persisted across multiple 


elections before it was detected; (6) massive resources 


                                            
12 Available at https://www.nbcnewyork.com/news/politics/nj-


naacp-leader-calls-for-paterson-mail-in-vote-to-be-canceled-


amid-fraud-claims/2435162/. 
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required to investigate and prosecute the fraud; and 


(7) lenient criminal penalties.” Id. at 17. Thus, the 


court concluded “that fraud in voting by mail is a 


recurrent problem, that it is hard to detect and 


prosecute, that there are strong incentives and weak 


penalties for doing so, and that it has the capacity to 


affect the outcome of close elections.” Id.  The court 


held that “the threat of mail-in ballot fraud is real.”  


Id. at 2. 


III. The Bill of Complaint Alleges that the 


Defendant States Unconstitutionally 


Abolished Critical Safeguards Against 


Fraud in Voting by Mail.   


The Bill of Complaint alleges that non-legislative 


actors in each Defendant State unconstitutionally 


abolished or diluted statutory safeguards against 


fraud enacted by their state Legislatures, in violation 


of the Presidential Electors Clause.  U.S. CONST. art. 


II, § 1, cl. 4.  All the unconstitutional changes to 


election procedures identified in the Bill of Complaint 


have two common features: (1) They abrogated 


statutory safeguards against fraud that responsible 


observers have long recommended for voting by mail, 


and (2) they did so in a way that predictably conferred 


partisan advantage on one candidate in the 


Presidential election.  Such allegations are serious, 


and they warrant this Court’s review.  


Abolishing signature verification.  First, the 


proposed Bill of Complaint alleges that non-legislative 


actors in Pennsylvania, Michigan, and Georgia 


unilaterally abolished or weakened signature-


verification requirements for mailed ballots.  It 


alleges that Pennsylvania’s Secretary of State 
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abrogated Pennsylvania’s statutory signature-


verification requirement for mail-in ballots in a 


“friendly” settlement of a lawsuit brought by activists.  


Bill of Complaint, ¶¶ 44-46.  It alleges that Michigan’s 


Secretary of State permitted absentee ballot 


applications online, with no signature at all, in 


violation of Michigan statutes, id. ¶¶ 85-89; and that 


election officials in Wayne County, Michigan simply 


disregarded statutory signature verification 


requirements, id. ¶¶ 92-95.  And it alleges that 


Georgia’s Secretary of State unilaterally abrogated 


Georgia’s statute authorizing county registrars to 


engage in signature verification for absentee ballots 


in another lawsuit settlement.  Id. ¶¶ 66-72.   


In addition to violating the Electors Clause, these 


actions, as alleged, contradict fundamental principles 


of ballot security.  As noted above, the Carter-Baker 


Report highlighted the importance of “signature 


verification” as a critical “safeguard[] to protect ballot 


integrity” for ballots cast by mail.  Carter-Baker 


Report, supra, at 35 (emphasis added). Without 


safeguards such as signature verification, the Report 


stated that “[v]ote by mail is … likely to increase the 


risks of fraud and contested elections … where the 


safeguards for ballot integrity are weaker.”  Id.  The 


importance of signature verification is hard to 


overstate, because absentee-ballot fraud schemes 


commonly involve “common techniques of signature 


forging,” typically by nefarious actors who are 


unfamiliar with the voter’s signature.  Mo. NAACP, 


supra, at 17.  Verifying the voter’s signature thus 


provides a fundamental safeguard against fraud. 


Insecure ballot handling.  The Bill of 


Complaint alleges that non-legislative actors changed 
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or abolished statutory rules for the secure handling of 


absentee and mail-in ballots in Pennsylvania, 


Michigan, and Wisconsin.  It alleges that election 


officials in Democratic areas of Pennsylvania violated 


state statutes by opening and reviewing mail-in 


ballots that were required to be kept locked and secure 


until Election Day.  Bill of Complaint, ¶¶ 50-51.  It 


alleges that Michigan’s Secretary of State, acting in 


violation of state law, sent 7.7 million unsolicited 


absentee-ballot applications to Michigan voters, thus 


“flooding Michigan with millions of absentee ballot 


applications prior to the 2020 general election.”  Id. 


¶¶ 80-84.  And it alleges that the Wisconsin Election 


Commission violated state law by placing hundreds of 


unmonitored boxes for the submission of absentee and 


mail-in ballots around the State, concentrated in 


heavily Democratic areas.  Id. ¶¶ 107-114. 


  In addition to violating the Electors Clause, 


these actions, as alleged, contradict commonsense 


ballot-security recommendations. The Department of 


Justice’s Manual on Federal Prosecution of Election 


Offenses notes that vulnerability to mishandling is 


what makes absentee ballots “particularly susceptible 


to fraudulent abuse” because “they are marked and 


cast outside the presence of election officials and the 


structured environment of a polling place.”  DOJ 


Manual, at 28-29.  According to the Manual, 


“[o]btaining and marking absentee ballots without the 


active input of the voters involved” is one of “the more 


common ways” that election fraud “crimes are 


committed.” Id. at 28. For this reason, the Carter-


Baker Commission made recommendations in favor of 


preventing such insecurity in the handling of ballots.  


For example, the Commission recommended that 
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“States should make sure that absentee ballots 


received by election officials before Election Day are 


kept secure until they are opened and counted.”  Id. at 


46.  It also recommended that States “prohibit[] ‘third-


party’ organizations, candidates, and political party 


activists from handling absentee ballots.”  Id. 


 Inconsistent Statewide Standards.  The Bill 


of Complaint alleges that the Defendant States 


provided different standards and treatment for mail-


in ballots submitted in different areas of each State, 


and that this differential treatment uniformly 


provided a partisan advantage to one side in the 


Presidential election.  It alleges that election officials 


in Philadelphia and Allegheny County, Pennsylvania, 


applied different standards to voters in those 


Democratic strongholds than applied to other voters 


in Pennsylvania, in violation of state law.  Bill of 


Complaint, ¶¶ 52-54.  Similarly, it alleges that 


Milwaukee, Wisconsin violated state law by 


authorizing election officials to “correct” disqualifying 


omissions on ballot envelopes by entering information 


that the voter should have entered with a red pen, 


while no similar “correction” process was granted to 


other voters in that State.  Id. ¶¶ 123-127.  And it 


alleges that Wayne County, Michigan provided 


differential treatment of its voters, in violation of 


state statutes, by simply ignoring statutorily required 


signature-verification requirements.  Id. ¶¶ 92-95. 


Such differential treatment, as alleged under 


circumstances raising concerns of partisan bias, 


contradicts universal recommendations for integrity 


and public confidence in elections.  As this Court 


stated in Bush v. Gore, “[t]he idea that one group can 


be granted greater voting strength than another is 
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hostile to the one man, one vote basis of our 


representative government.”  531 U.S. at 107 (quoting 


Moore v. Ogilvie, 394 US 814 (1969)).  The Carter-


Baker Report noted that “inconsistent or incorrect 


application of electoral procedures may have the effect 


of discouraging voter participation and may, on 


occasion, raise questions about bias in the way 


elections are conducted.”  Carter-Baker Report, at 49.  


“Such problems raise public suspicions or may provide 


grounds for the losing candidate to contest the result 


in a close election.”  Id. 


 Excluding Bipartisan Observers.  The Bill 


of Complaint alleges that certain counties in 


Defendant States excluded bipartisan observers from 


the ballot-opening and ballot-counting processes.  For 


example, it alleges that election officials in 


Philadelphia and Allegheny County, Pennsylvania, 


violated state law by excluding Republican observers 


from the opening, counting, and recording of absentee 


ballots in those counties.  Bill of Complaint, ¶ 49.  And 


it alleges that election officials in Wayne County, 


Michigan violated state statutes by systematically 


excluding poll watchers from the counting and 


recording of absentee ballots.  Id. ¶¶ 90-91. 


Such actions, as alleged, raise concerns about 


the integrity of the vote count in those counties.  As 


the Carter-Baker Report emphasized, States should 


“provide observers with meaningful opportunities to 


monitor the conduct of the election.”  Carter-Baker 


Report, at 47.  “To build confidence in the electoral 


process, it is important that elections be administered 


in a neutral and professional manner,” without the 


appearance of partisan bias.”  Id. at 49.  When 


observers of one political party are illegally and 
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systematically excluded from observing the vote 


count, “the appearance of partisan bias” is inevitable.  


Id.  For counties in Defendant States to exclude 


Republican observers weakens public confidence in 


the electoral process and raises grave concerns about 


the integrity of ballot counting in those counties. 


 Extending the Deadline to Receive Ballots.  


The Bill of Complaint alleges that a non-legislative 


actor in Pennsylvania—its Supreme Court—extended 


the statutory deadline to receive absentee and mail-in 


ballots without authorization from the “Legislature 


thereof,” and that it directed that ballots with illegible 


postmarks or no postmarks at all would be deemed 


timely if received within the extended deadline.  Bill 


of Complaint, ¶¶ 48, 55.  Again, these non-legislative 


changes raise concerns about election integrity in 


Pennsylvania.  They created a post-election window of 


time during which nefarious actors could wait and see 


whether the Presidential election would be close, and 


whether perpetrating fraud in Pennsylvania would be 


worthwhile. And they enhanced the opportunities for 


fraud by mandating that late ballots must be counted 


even when they are not postmarked or have no legible 


postmark, and thus there is no evidence they were 


mailed by Election Day.  


These changes created needless vulnerability to 


actual fraud and undermined public confidence in the 


election.  As the Department of Justice’s Manual of 


Federal Prosecution of Election Offenses states, “the 


conditions most conducive to election fraud are close 


factional competition within an electoral jurisdiction 


for an elected position that matters.”  DOJ Manual, at 


2-3. “[E]lection fraud is most likely to occur in 


electoral jurisdictions where there is close factional 
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competition for an elected position that matters.” Id. 


at 27.  That statement exactly describes the conditions 


in each of the Defendant States in the recent 


Presidential election. 


 


CONCLUSION 


 


The allegations in the Bill of Complaint raise 


important constitutional issues under the Electors 


Clause of Article II, § 1.  They also raise serious 


concerns relating to election integrity and public 


confidence in elections.  These are questions of great 


public importance that warrant this Court’s attention.  


The Court should grant the Plaintiff’s Motion for 


Leave to File Bill of Complaint. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Heath . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Clarke County in Georgia and my residence address is 


, GA . 


3. I work at the University of Georgia in Athens. When the pandemic broke 


out I moved temporarily to an apartment at  


Tucker, GA 30084.  


4. On June 1, I sent an email with an absentee ballot request to Paula 


Williams at the Athens-Clarke County Elections (ACCE) office.  (See 


Exhibit A.)     


5. On June 3, I heard back from Ms. Williams, who said that there was no 


information on the form except my signature and that I should resubmit 


the completed form. I wrote back two hours later attaching a screenshot 


of the form that I had sent with all the information on it.  (See Exhibit 


B.) She wrote back that night indicating that this was “weird” because 


nothing shows on the screen. However, when she printed it, the 


information was there.  


6. On June 4, I received an auto response from the ACCE office stating that 


my absentee voter request was being processed. (See Exhibit C.) 







7. I never received the absentee ballot and consequently I was not able to 


vote in the 2020 primary election. In a democracy, voting should not be 


difficult no matter what your political views are. 


8. I give this Declaration freely, without coercion, and without any 


expectation of compensation or other reward. 


9.   I understand that in giving this Declaration, that I am not represented by 


a lawyer. Nor has any lawyer asked me to be their client or to serve in 


any way as anything other than a witness in this litigation. 


10.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of _______________, 2020. 


      


         
      _________ 
      Signature 
      Heath Hall 


  







Exhibit A 
 


 







 







Exhibit B 


 


 
  







Exhibit C 
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O.C.G.A. § 21-2-234


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF VOTERS


§ 21-2-234. Electors who have failed to vote and with whom there has been no contact in three years; confirmation notice requirements andprocedure; time for
completion of list maintenance activities


(a)


(1) As used in this Code section and Code Section 21-2-235, the term "no contact" shall mean that the elector has not filed an updated voter registration card, has not filed a change of name or address, has not signed


a petition which is required by law to be verified by the election superintendent of a county or municipality or the Secretary of State, has not signed a voter's certificate, has not submitted an absentee ballot application


or voted an absentee ballot, and has not confirmed the elector's continuation at the same address during the preceding five calendar years.


(2) In the first six months of each odd-numbered year, the Secretary of State shall identify all electors whose names appear on the list of electors with whom there has been no contact during the preceding five


calendar years and who were not identified as changing addresses under Code Section 21-2-233. The confirmation notice described in this Code section shall be sent to each such elector during each odd-numbered


year. Such notices shall be sent by forwardable, first-class mail.


(b) When mailings to electors whose names appear on the list of electors, including, but not limited to, acknowledgments under Code Section 21-2-226, are returned undeliverable by the United States Postal Service,


the confirmation notice described in this Code section shall be sent to such electors.


(c) The confirmation notice shall be a postage prepaid, preaddressed return card on which an elector may state such elector's current address and which also includes a notice which states substantially the following:


(1) If the elector has not changed addresses or has changed addresses within the county or municipality in which the elector is currently registered, the elector must return the card with the updated information, if


any, within 30 days after the date of the notice; and


(2) If the card is not returned within 30 days after the date of the notice, the elector's name shall be transferred to the inactive list of electors provided for in Code Section 21-2-235.


(d) If the elector returns the card and shows that he or she has changed residence to a place outside of the State of Georgia, the elector's name shall be removed from the appropriate list of electors. If the elector


confirms his or her change of address to an address outside of the boundaries of the county or municipality in which the elector is currently registered, but still within the State of Georgia, the elector's registration shall


be transferred to the new county or municipality. The Secretary of State or the registrars shall forward the confirmation card to the registrars of the county in which the elector's new address is located, and the


registrars of the county of the new address shall update the voter registration list to reflect the change of address.


(e) If the elector returns the card and states that the elector has changed residences within the county or municipality in which the elector is currently registered, the elector shall remain on the list of electors, the


registration records shall be corrected to reflect such new address, and a new voter identification card shall be issued pursuant to Code Section 21-2-226.


(f) If such elector returns the card and confirms that such elector continues to reside at the current address at which such elector is registered, the fact of such confirmation shall be recorded and the elector shall


remain on the list of electors.


(g) If the elector fails to return the card within 30 days after the date of the notice, the elector shall be transferred to the inactive list provided for in Code Section 21-2-235.


(h) Nothing in this Code section shall prevent the removal from the list of electors of an elector for ineligibility to vote.


(i) List maintenance activities pursuant to this Code section and Code Section 21-2-233 shall be completed not later than 90 days prior to a general primary or general election for federal offices or a presidential


preference primary. This subsection shall not apply to notices sent pursuant to subsection (b) of this Code section.


History


Code 1981, § 21-2-234, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1995, p. 8, § 1; Ga. L. 1996, p. 26, § 1; Ga. L. 1997, p. 649, § 2; Ga. L. 1998, p. 295, § 1; Ga. L. 2017, p. 697, § 12/HB 268; Ga. L. 2019, p. 7, §


11/HB 316.
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O.C.G.A. § 21-2-235


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2.
ELECTIONS AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF
VOTERS


§ 21-2-235. Inactive list of electors
(a) In addition to the official list of electors, the Secretary of State shall also maintain an
inactive list of electors. Notwithstanding any other provision of law to the contrary, the names
of electors on the inactive list of electors shall not be counted in computing the number of
ballots required for an election, the number of voting devices needed for a precinct, the
number of electors required to divide or constitute a precinct, or the number of signatures
needed on any petition. However, any elector whose name appears on the inactive list shall
be eligible to sign a petition and such petition signature, if valid and regardless of the validity
of the petition as a whole, shall be sufficient to return the elector to the official list of electors
if the elector still resides at the address listed on the elector's registration records and shall
be grounds to proceed under Code Section 21-2-234 to confirm the change of address of the
elector if the elector provides a different address from the address which appears on the
elector's registration records.
(b) An elector placed on the inactive list of electors shall remain on such list until the day
after the second November general election held after the elector is placed on the inactive list
of electors. If the elector makes no contact, as defined in Code Section 21-2-234, during that
period, the elector shall be removed from the inactive list of electors. Not less than 30 nor
more than 60 days prior to the date on which the elector is to be removed from the inactive
list of electors, the board of registrars shall mail a notice to the address on the elector's
registration record.
(c) An elector whose name is on the inactive list of electors may vote:
(1) If the elector has not changed residences, at the polling place of such elector's last
address upon affirming in writing that such elector still resides at the address shown on such
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elector's registration records;
(2) If the elector has moved to an address within the county in the same precinct, such
elector may vote at the polling place of such elector's last address upon affirming in writing
that such elector resides in the county by completing a change of address card affirming the
new address within the county; or


(3) If the elector has moved to an address within the county or municipality in a different
precinct, such elector may vote at the polling place of such elector's last address, for that
election and any runoffs resulting from such election only, upon affirming in writing that such
elector still resides in the county or municipality and completing a change of address card
affirming the new address within the county or municipality.
(d) If an elector whose name appears on the inactive list of electors appears at the polls and
votes as provided under subsection (c) of this Code section, the board of registrars shall
transfer the elector's name back to the official list of electors and shall make any necessary
corrections in the elector's registration records.
(e) In addition to the official list of electors provided to each polling place, there shall also be
provided an inactive list of electors.


History


Code 1981, § 21-2-235, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1995, p. 8, § 1; Ga. L.
1997, p. 649, § 3; Ga. L. 1998, p. 295, § 1; Ga. L. 2003, p. 517, § 24; Ga. L. 2010, p. 914, §
13/HB 540; Ga. L. 2019, p. 7, § 12/HB 316.
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MS. SULLIVAN:  Thank you.  We will go ahead and call this 
meeting to order.  Secretary Kemp could not be with us 
today, so I will be trying out my new role as vice-chair of 
the State Election Board in chairing the meeting today.  We 
will call this meeting to order.  Judge Simpson, if you 
would like to lead us in the invocation and pledge.   
 
(INVOCATION)  
 
(PLEDGE OF ALLEGIANCE)  
 
MS. SULLIVAN:  The first item on our agenda is approval of 
the minutes from the State Election Board meeting of 
September 20th, 2017 and the special-called State 
Election's board meeting on November 7th, 2017.  These 
minutes have been provided to the board members.  Do any of 
the board members have any corrections to those minutes?   
 
MR. SIMPSON:  I move that the minutes of both meetings be 
approved. 
 
MS. SULLIVAN:  Judge Simpson has made a motion that we 
approve both sets of minutes.  I'll second that.  All in 
favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed and that motion passes.  That 
brings us to the public comment section of our agenda.  We 
welcome public comment from any of you who have filled out 
these public comment cards, and if anyone has joined us 
late and would like to speak, please, come up to the front 
and fill out one of these cards.  I'll ask that you come up 
and use this wireless mic that Kevin has to speak.  The 
first person we have to speak is Mr. Fortune.  If you would 
please identify yourself.  State your name and your address 
for the record, and we will allow, as is our custom, two 
minutes for each person.   
 
MR. FORTUNE:  Hi, my name is John Fortune (phonetic).  My 
address is P.O. Box 525, Athens, Georgia.  I have come here 
today to address the issue that I have been addressing with 
this board and legislators for the past 14 years and that 
is our broken election system.  As you-all know, in Georgia 
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we have been voting on the Diebold AccuVote TS Voting 
System since 2002.  Those machines were sold to us by our 
former secretary of state turned lobbyist Lewis Massey.  
Lewis Massey went through the revolving door and became a 
lobbyist for the company that subsequently became Deibold 
Election System.  That company originally was called Global 
Elections Management Systems, and they looked for the best 
and brightest to program and be the technical lead on these 
machines.  They sought a person convicted of sophisticated 
computerized embezzlement as the judge who convicted him 
stated during his sentencing hearing.  I would like to 
enter into the record, here, his conviction papers, and I 
would also like to enter one other item, the cover sheet 
for a 2006 error analysis of Georgia's voting machines that 
came out of Princeton University, and all of the folks who 
are the authors are now professors of computer science and 
computer security.  May I distribute this to the board?   
 
MS. SULLIVAN:  Yes, you may.  I think your time is just 
about up.   
 
MR. FORTUNE:  Because these issues have not been addressed, 
I am throwing my hat into the ring to run for Senate 
District 46.  These issues have failed to be addressed, and 
the legislature put forth a very deceptive bill that would 
allow very expensive computers called ballot marking 
devices to substitute for ten-cent pens in marking paper 
ballots.  Thank you.   
 
MS. SULLIVAN:  Thank you.  Mr. Raymond Davis (phonetic)?   
 
MR. SMITH: That's me.  I am what is left of a stroke so 
you-all have to give me some space.  I am Wallace Smith 
(phonetic), and I run the precinct in Newton County called 
(indiscernible).  It's on Highway 212, and we've noticed 
some things over a period of the last 20 years or so that 
need to be brought before you-all.  Number 1 is that our 
voters are most opposed to you people releasing information 
about them as to what party they voted.  They feel like 
that is a violation of their constitutional right to a 
secret ballot because you have even one person on that 
party that's running opposed, you have exposed their vote 
and all of them, and I have had many people speak to me.  
They do not mind choosing a party.  What they mind is you-
all exposing what party they chose.  I also noticed that 
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during the election up in Wisconsin that information was 
actually used against a lot of voters, and they were 
attacked because they were identified as a certain party.   
 The second thing I want to do, we run a big precinct 
with over 6,000 registered voters.  In order to accomplish 
that, I go into the high schools every year in November 
elections and hire students there, which the high school 
sends me.  We go through the training process.  They come 
from the AP government class.  Only the AP government class 
because they are interested in it, and those kids come in 
and help us in our precinct.  I do that for three reasons, 
essentially Number 1 is I need help.  I have a lot of 
voters.  Number 2 is that I am building for the future.  
You know, you guys operate the oldest functioning operation 
on the face of the earth.  If we went through a bad winter, 
like in 1918, and a lot of people died of the flu, you 
would be out of business because your average worker in the 
precinct is over 75 years old.  The third reason that I do 
it and most importantly is that the children, the 
teenagers, show to everyone who comes into my precinct -- 
 
MS. SULLIVAN:  Mr. Davis, your time is up.  If you can just 
wrap it up. 
 
MR. DAVIS:  -- everyone that comes into my precinct is that 
we're honest and aboveboard because you have teenage 
students in there from high school, the best that they can 
send you.  You people should be looking to do that for the 
future.   
 
MS. SULLIVAN:  Thank you very much.  Thank you for being 
here.  Do we have any other members of the public that 
would like to speak about a matter that is not one of the 
cases on the agenda?   
 
(No response.) 
 
MS. SULLIVAN:  Okay.  That will close our public comment 
period.  We will now begin our investigations report.  The 
first group of cases are consent cases which we would 
normally consider in a block and vote to dismiss those 
cases unless any member of the board would like to pull one 
of those cases or if any member of the public would like to 
speak and like for the board to discuss one of those cases.   
 So I will first ask Senator Harp or Judge Simpson if 
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there are any cases they would like to pull off the consent 
calendar for discussion. 
 
MR. SIMPSON:  I have none.   
 
MR. HARP:  I do not. 
 
MS. SULLIVAN:  Mr. Worley will be joining us a little bit 
later this morning.  He had a court obligation that he 
could not miss, but he has asked me to pull off four cases 
off of the consent calendar for discussion.  Those cases 
are SEB Case No. 2014-075, Douglas County voter turned away 
and that is Tab No. 3 in your binder.  The second case is 
SEB Case No. 2016-077, Liberty County and that is Tab 15.  
The third case is SEB Case No. 2016- 126, Carroll County, 
Tab Number 17 in your binder and SEB Case No. 2017-052, 
City of Temple which is Tab 32.   
 So we will pull those cases off of the consent 
calendar.  We are going to go ahead and move those to the 
end of the calendar so that we can discuss those when Mr. 
Worley arrives.  Are there any other cases on the consent 
calendar that anyone here would like for us to pull off?   
 
UNIDENTIFIED SPEAKER:  Hart County case. 
 
MS. SULLIVAN:  Hart County. 
 
MR. LEWIS:  Hart County is on the letter agenda. 
 
MS. SULLIVAN:  Okay.  We are first taking the consent 
cases.  We will get to that.  Any other cases on the 
consent calendar anyone here would like the board to pull 
and discuss separately?   
 
(No response.) 
 
MS. SULLIVAN:  Okay.  I will entertain a motion to dismiss 
the consent cases that are listed in our binder except for 
the four that we have pulled just now. 
 
MR. SIMPSON:  So moved. 
 
MS. SULLIVAN:  Judge Simpson has made that motion. 
 
MR. HARP:  Second. 
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MS. SULLIVAN:  Senator Harp has seconded.  All in favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  None opposed.  That motion passes.  We will 
move on to the letter cases.  We normally also vote on 
these in a block, but I believe that we are going to pull 
several of these.  Hart County has been requested that we 
pull that case.  That is SEB Case No. 2015-036.  And Mr. 
Lewis, do we have some more cases that we would like to 
pull to discuss separately?   
 
MR. LEWIS:  Yes, ma'am.  We would request that 2015-037, 
Tab Number 36, Irwin County staffing issues.  Also 2015-
049, City of Lumpkin, Tab Number 37.  2015-055, the City of 
Sumner, Tab Number 38 and 2015-063, City of Sparta, Tab 
Number 31.   
 
MS. SULLIVAN:  Is there any member of the public here that 
would like to speak to one of these letter cases?  I 
believe we only have three cases left to vote on as a 
block.  That would be SEB Case No.2014-024, Douglas County; 
Case No. 2015-030, Telfair County; Case No. 2015-083, City 
of Richmond Hill, Bryan.   
 
UNIDENTIFIED SPEAKER:  I would like to speak on SEB 2015-
019, Wilkinson County. 
 
MR. LEWIS:  That's on the consent agenda. 
 
MS. SULLIVAN:  We just voted to dismiss that case.  Did you 
still want to speak regarding the case, ma'am?   
 
UNIDENTIFIED SPEAKER:  Yes. 
 
MS. SULLIVAN:  We will get to that after we discuss the 
letter cases.  We will come back and allow that public 
comment.   
 Now would be a time for a motion to go ahead and issue 
a letter of instruction in 2014-024, Douglas County; 2015-
030, Telfair County; 2015-083, City of Richmond Hill.  I 
will move that we issue a letter of instruction in those 
three cases. 
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MR. SIMPSON:  Second. 
 
MS. SULLIVAN:  Judge Simpson, seconds.  All in favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  None opposed.  We will have a letter of 
instruction issued in those three cases.  Mr. Lewis, are 
you ready to present Hart County 2015-036? 
 
MR. LEWIS:  Yes, ma'am, Madam Chair.  This is 2015, Number 
36, Hart County, L&A testing.  In this complaint July 2015, 
the Secretary of State's office opened an investigation 
into complaints related to the general primary election of 
May 20th and December 2nd, 2014 general runoff in Hart 
County.  There were five allegations which included issues 
such as L&A testing was not properly posted prior to the 
December 2nd runoff.  An observer was forced to leave 
tabulation during the May 20th election and was not allowed 
to observe in the absentee ballot.  The December 2nd runoff 
were allegedly counted at a precinct and not at the probate 
office on election night.  They were counted without 
supervision by a member of the Democratic or Republican 
party.  Those were the allegations.  During our 
investigation it was confirmed that Hart County did not 
publish a notice concerning the preparation and testing of 
the DREs in the legal organ prior to the December 2nd, 2014 
election.  All the other allegations were unsubstantiated.   
 Our recommendation was that Judge Merry Kirk 
(phonetic), the Hart County probate judge, be issued a 
letter of instruction regarding the violation of notice not 
being posted.   
 
MS. SULLIVAN:  Thank you.  Do we have any members of the 
public that would like to speak?   
 
(Signifies.) 
 
MS. SULLIVAN:  If you will go ahead and come forward and 
state your name and address for the record, please.   
 
MS. STRESSER: Mary Beth Stresser (phonetic), 151 Woodlake 
Landing (phonetic), Hartwell, Georgia.  Again, I have been 
here once before on a partial investigation of the 
complaints I made, and you said you would revisit them.  
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Our probate judge who is also the deputy chief of 
elections, she ran her own election for probate judge.  Her 
husband programmed the machines for her election.  Her 
daughters worked as poll workers in her election, and I 
made a complaint within the week to the local Superior 
Court.  I was told they sent it on here.  The fellow I 
talked to here said they never got it, but he got a copy 
made by the probate court dated about a week after the 
election where I made the complaint.  She should not be our 
judge because every vote that she handled or her daughters 
handled or her husband handled (indiscernible).  Every 
single bid in that election should have been thrown out and 
that was four years ago.  She ran last year.  Nobody ran 
against her, but she should not have made it through.  It 
should not have taken four years to even get to this point.   
 And about what this fellow said, I was told by the 
county attorney that there was a meeting -- I was told 
about election board meetings.  There was a meeting in 
which they all agreed I was removed from the tabulation 
improperly.  I handed the investigator at that time a copy 
of the recording where the judge -- the judge, the 
superintendent, he removed me from the meeting illegally.  
The tabulation for that -- not the judges, the one before, 
was conducted secretly.  Thirty seconds after midnight, 
there was a manual entry.  Nobody knows what that manual 
entry was.  Eight votes disappeared.  Eight cast ballots 
disappeared from the precinct to the courthouse -- I'm 
sorry.  Twenty-one cast ballots now, not votes.  Cast 
ballots disappeared from a machine at precinct level.  
Thirteen of them reappeared at the state level but not at 
the tabulation at the courthouse.  There were three 
official results for that one election.  I made that 
complaint.  It never got -- somebody needs to pay attention 
to our county's elections.   
 
MS. SULLIVAN:  Thank you for being here.  Mr. Lewis, have 
these allegations been investigated?   
 
MR. LEWIS:  Yes, ma'am.  All the allegations were 
investigated as far as the L&A testing, and we were asked 
about whether the spouse was involved in any of that.  The 
answer was no.  All the ballots were transported to the 
probate office and counted as they normally do, and there 
wasn't any recollection of anybody being removed from 
tabulation. 
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MS. SULLIVAN:  Thank you. 
 
MS. STRESSER:  The report that investigator received from 
me on CD, in that first election I made a complaint on, the 
husband of the deputy went alone to pick up the machine.  
The daughter went alone to another precinct to pick up the 
machine.  That is on that recording where Ms. Merry Kirk, 
who is now our probate judge, sent her husband out this 
way, out that way, because the cards did not work and she 
handed them each a key.  I was there.  Handed them each a 
key and told them to go and get the machines.  They went 
alone.  He had a poll worker's name tag, but he is not 
listed as a poll worker in the paperwork.  He is not paid 
as a poll worker.  He was able to handle machines.  He did 
the programming for that election too, unofficial, because 
he does the computers for the superior court judges.  So 
they let him handle the election machines.  He has the 
recording that states this, and if we can revisit this, I 
will bring a copy and give it to a different investigator 
and let him listen to it. 
 
MS. SULLIVAN:  Thank you. 
 
MS. STRESSER:  Thank you. 
 
MS. SULLIVAN:  And Mr. Lewis, the recommendation in this 
case is a letter of instruction?   
 
MR. LEWIS:  That is correct, Madam Chair. 
 
MR. SIMPSON:  So moved. 
 
MS. SULLIVAN:  Senator Harp, would you like to second that?   
 
(No response.) 
 
MS. SULLIVAN:  I will second that motion.  All in favor? 
 
MR. SIMPSON:  Aye.   
 
MS. SULLIVAN:  Aye. 
 
(No response.)   
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MS. SULLIVAN:  Senator Harp, the motion on the table is to 
issue a letter of instruction in the Hart County case.  We 
had a motion and second.  Would you like to aye or nay on 
that?   
 
MR. HARP:  I vote yes.   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That is all in favor, none opposed.  A 
letter of instruction will be issued in the Hart County 
case.  Next case that we have is Case No. 2015-037, Irwin 
County.  That is Tab 36 in our binders. 
 
MR. LEWIS:  Thank you, Madam Chair.  In this case on July 
the 14th of 2015, the investigator with the Georgia 
Secretary of State's office conducted a polling station 
inspection in the Irwinville (phonetic) Community Center 
precinct in Irwin County.  Investigator learned the poll 
manager was not assigned to work the entire day of the 
special election.  Also, during the special election, 
supervisor Steve Hamby (phonetic) had contacted the 
Secretary of State's office about a vote count being off at 
the poll precinct due to an issue with a voter access card 
re-entering the DRE unit.   
 In regards to the Irwin Community Center polling 
precinct not having a poll manager working the entire day, 
the investigation revealed evidence to support a violation 
of Georgia Elections Code.  Election supervisor Steve Hamby 
acknowledged during the investigation the poll manager Ms.  
Hall (phonetic) was assigned to work at the Irwinville 
Community Center, but she was not able to work the entire 
day of the election.  She stated that during Ms. Hall's 
absence he was on-call if he needed to be there in 
response, and I think he checked on the polling place four 
times during the day.   
 In regards to the vote count being off by one, Mr. 
Hamby indicated that a voter access card was ejected prior 
to the elector completing the selection of casting their 
ballot.  The elector left the poll location before 
notifying election officials to figure out what happened.  
The situation could have been rectified if the elector had 
made the poll workers aware of that.  So the difference in 
the totals from the express poll and the DRE units was 
documented in the voting recount machine.  The 
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investigation did not reveal any evidence to support 
violations of Georgia Elections Code.   
 After reviewing the file, we have adjusted the 
violation in this case to reflect the more affirmative 
appointment of the poll manager.  So the cite listed in 
your report is going to be changed.  We would recommend 
that Irwin County board of elections and registrations be 
issued a letter of instruction for violation of O.C.G.A. 
21-2-90 appointment of chief manager and two assistants.   
 
MS. SULLIVAN:  Is there any member of the public that would 
like to discuss this case?   
 
(No response.) 
 
MS. SULLIVAN:  The recommendation is that a letter of 
instruction be issued to the Irwin County board of 
elections and registrations and Steve Hamby for violation 
of O.C.G.A. 21-2-90.   
 
MR. SIMPSON:  So moved. 
 
MS. SULLIVAN:  Judge Simpson makes that motion. 
 
MR. HARP:  Second. 
 
MS. SULLIVAN:  Senator Harp seconds that motion.  All in 
favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed, and a letter of instruction 
will be issued in the Irwin County case.  Next on our 
agenda is SEB Case No.2015-049, the City of Lumpkin, and 
that's Tab Number 37 in our binder.   
 
MS. WATSON:  In this case Lisa Ford (phonetic) alleged that 
during qualification for the City of Lumpkin, for the 
November 3rd, 2015 election, Mayor Charles Gibson refused 
to allow her and the general public to obtain the names of 
the people that were qualifying.  Investigation shows that 
Dolores Sage (phonetic) the deputy clerk for the City of 
Lumpkin was asked to handle a municipal qualifying, as the 
person who had done so was no longer there.  Dolores 
completed online training concerning municipal qualifying.  
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Mayor Gibson advised that he knew that Dolores had not had 
any training concerning elections and instructed her to 
have anyone asking questions regarding elections to contact 
him.  Lisa Ford advised that she asked Dolores Sage for the 
qualifications list in September of 2015.  Dolores advised 
Lisa Ford that Mayor Gibson told her to forward anyone 
requesting election information to him or Nia Williams 
(phonetic), the assistant administrator for the city.  Lisa 
came by several times to get the information and found Nia 
Williams' door closed with a “Do Not Disturb” sign and “The 
Mayor Unavailable.”  Dolores Sage cannot recall if she 
informed the mayor that Lisa Ford had specifically 
requested the names of those that qualified.  Lisa Ford 
advised that the names were not released until after 
qualification closed.  It was discovered that Charles 
Gibson was no longer the mayor of the city for the City of 
Lumpkin, and elections and qualifications have now been 
contracted out to Stewart County.   
 We are recommending that the former mayor, Charles 
Gibson, the City of Lumpkin, and Dolores Sage, deputy 
clerk, be issued a letter of instruction for 21-2-72, when 
they failed to provide Ms. Ford with the documents she 
requested in a timely manner. 
 
MS. SULLIVAN:  Are there any members of the public that 
would like to speak regarding this case?   
 
MR. MINTER:  Yes. 
 
MS. SULLIVAN:  Thank you.  Please come to the front and get 
the mic.  If you would state your name and address for the 
record, please.   
 
MR. MINTER:  My name is Bin Minter.  I am the county 
attorney for Stewart County, Georgia.  I am here with 
Senator Josh McKoon, who is also a county attorney for 
Stewart County, Georgia.  We are here actually in another 
case for the State Election Board today, but we saw that 
this matter came up.  The county did handle the election 
for the City of Lumpkin that year.  However, qualifying was 
left to the City.  So in our capacity here, we have no 
issue at all with the letter of instruction in this 
particular case.   
 
MS.SULLIVAN: Thank you. 
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MR. MINTIN:  Did you need an address? 
 
MS. SULLIVAN:  Oh, yes.  Please, state your address.   
 
MR. MINTIN:  I am with Smith, Moore and Leatherwood at 1180 
West Peachtree Street, Atlanta, Georgia.  Senator McKoon's 
address is 3 Bradley Park Court, Suite D, Columbus, Georgia 
31904.   
 
MS. SULLIVAN:  Judge Simpson, Senator Harp, do either of 
you have any questions for Mr. Mintin?   
 
MR. SIMPSON:  No, I don't.   
 
MS. SULLIVAN:  So the recommendation is that a letter of 
instruction be issued to both Ms. Sage and Mayor Gibson?   
 
MS. WATSON:  Mayor Charles Gibson and the City of Lumpkin 
and Dolores Sage. 
 
MS. SULLIVAN:  Thank you.  For violation of 21-2-72. 
 
MR. SIMPSON:  So moved. 
 
MS. SULLIVAN:  Judge Simpson has made that motion.  I'll 
second it.  All in favor please say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That would be none opposed and that motion 
passes.  We will move on to Case No. 2015-055, City of 
Sumner. 
 
MS. WATSON:  Mr. Jimmy Cross (phonetic) reported the City 
of Sumner would not have a qualifying election officer for 
two days during qualification.  That the City of Sumner had 
violated the time requirement for the qualifying period for 
the November 2015 Sumner municipal election and that no 
person qualified to fill the county seats at qualifications 
should have been reopened.   
 We found former City of Sumner clerk election 
supervisor Shannon Integen (phonetic) quit when qualifying 
was to begin.  A replacement Matthew Hills (phonetic) was 
working on August 31st, 2015 but was not sworn-in by 
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counsel until September 1st.   
 The current city clerk, Melissa Dobbins (phonetic), 
advised that on August 31st Matthew Hills was there working 
as a qualifying officer, and Ms. Dobbins further stated the 
office was open all day except during lunch from twelve to 
one in which a sign was placed on the door advising of the 
contact numbers in the case somebody came by.   
 During the investigation it was found that the notice 
for qualification was posted in the legal organ on August 
the 5th, 2015 and qualifying notice also ran in other 
locations in Worth County.   
 When this case was completed, we incorrectly applied 
O.C.G.A. 21-2-132(d)(3) as a violation based on the number 
of weeks the notice was posted in the legal organ.  Upon 
further review we found the City, in fact, met the 
requirements for notice in this instance and no violation 
had occurred.  We are recommending that this case be 
dismissed with no violations. 
 
MS. SULLIVAN:  Is there anyone here who would like to speak 
regarding this case?   
 
(No response.) 
 
MS. SULLIVAN:  Judge Simpson, Senator Harp, do either of 
you have any questions regarding this case that you would 
like to have Ms. Watson address?   
 
MR. HARP:  I do not. 
 
MR. SIMPSON:  I don't think so.  I read the file.   
 
MS. SULLIVAN:  I will make a motion that we dismiss Case 
No. 2015-055.   
 
MR. HARP:  I second that motion. 
 
MS. SULLIVAN:  Senator Harp has seconded that motion.  All 
in favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed, and that motion passes.  Moving 
on to Case No. 2015-063. 
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MS. WATSON:  In this City of Sparta case in October of 
2015, the following complaints were received regarding the 
City of Sparta November 2015 municipal election; Nancy 
Stevens (phonetic) reported the mayoral candidate's sister, 
Maxine Evans (phonetic), was taking people to the polling 
location and telling them how to vote while she was 
assisting them.  Tiffany Medlock (phonetic), election 
supervisor for Hancock County at the time, reported that 
she heard from a citizen that the mayoral candidate, 
William Evans, was picking up absentee ballots from the 
post office.  She said she believed the post office box was 
opened specifically for returned absentee ballots.  Britt 
Palati (phonetic) reported that he was told by a city 
employee that the mayor is campaigning in City Hall and he 
was paying ten dollars to each person that would vote for 
him.   
 Melvin Belvelle (phonetic) reported that four voters 
who were mailed absentee ballots also voted advanced.  Mr. 
Belvelle also stated that three workers were allowed -- I'm 
sorry -- voters were allowed to vote on the advanced voting 
days.  Mr. Belvelle also said that seven voters on the 
absentee ballot was incorrect addresses and that seven 
voters on the absentee ballot did not have enough 
information to be sent an absentee ballot.   
 Teresa Kayle (phonetic) reported that Mary J. 
Dickerson (phonetic) voted in the Sparta election and 
currently resides in the assisted living facility.  We 
found that Maxine Evans did assist four voters during early 
voting.  The only voter that could be located to be 
interviewed was Beula Johnson (phonetic) who stated that 
Maxine Evans was her cousin.  There was no substantiating 
evidence to support any of the other allegations.   
 We originally recommended a letter of instruction for 
Maxine Evans, but upon further review of code, it was 
determined that no violation of code occurred and we 
recommend that this case be dismissed. 
 
MR. SIMPSON:  So moved. 
 
MS. SULLIVAN:  Is there any member of the public who would 
like to speak?   
 
(No response.) 
 
MS. SULLIVAN:  Judge Simpson has made a motion to dismiss 
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Case No. 2015-063.  I will second that.  Any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That is none opposed, and this case will be 
dismissed.  I believe that concludes the letter case on our 
agenda.  We had one member of the public who would like to 
speak regarding one of the consent cases.  Just for the 
record, we have already dismissed that case, but if there 
is someone here who would like to speak, the board will 
hear from you now.   
 
(No response.) 
 
MS. SULLIVAN:  Is she still with us?   
 
MS. BELLS: Thank you very much.  I would like to apologize.  
I was here at a quarter until nine; however, I had a 
problem finding parking and accessibility into the 
building.  It was a long walk for me in which I had a hard 
time.  My name is Catherine Rubiera Bells (phonetic).   
 
MS. SULLIVAN:  Would you state your address for the record 
too, please?   
 
MS. BELLS:  My address is 109 Elan Street, Gordon, Georgia 
31031. 
 
MS. SULLIVAN:  And you are here regarding 2016-004 with the 
City of Gordon?   
 
MS. BELLS:  2015-019, the City of Gordon, Wilkinson County.   
 
MS. SULLIVAN:  Okay.   
 
MS. BELLS:  Do you mind if I sit for this?   
 
MS. SULLIVAN:  Go ahead.   
 
MS. BELLS:  I live across from the Raima (phonetic) 
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precinct polling place in Wilkinson County for 32 years.  
In that 32-year span of time, I saw a mayor's wife who 
blocked residents from voting in an election because they 
registered through the county, and I saw one candidate 
going door to door of a polling place on election day with 
campaign signs on his vehicle, and then he drove past twice 
in front of the polling place.  I have witnessed numerous 
individuals who I know for a fact do not live in Gordon 
(indiscernible).  Some of them had given relative's 
addresses as registration places to vote in our recent 
elections.  Sarah Ann (phonetic), superintendent of 
elections, neglected to place signs regarding campaign 
election day.  In 2015 I was harassed by the superintendent 
of elections, Tracy Sperling (phonetic) because I had a 
candidate’s campaign sign in my yard on my private property 
15 feet, obviously, by the driveway.  I have witnessed 
suspicious conduct with a screwdriver by the man setting up 
the polling machines.  Conrad Evans (phonetic) is also 
board of elections member and he is also the Republican 
chair.   
 As a checks and balances, there should be more than 
one person present when the machines are set up in Gordon.  
There was an issue another time in which I witnessed Mr. 
Ethridge (phonetic) drop two of the voting machines as he 
was taking them out of his truck.   
 The City of Gordon should also pay attention to where 
these signs are placed.  If they are on the city rights 
way, then they really need to be moved because to me that 
is promoting the City's preferences on candidacy when they 
get a lot of people like me who have signs on private 
property.  Thank you. 
 
MS. SULLIVAN:  Thank you, ma'am.  I do have a question for 
you.  I don't believe that all of these allegations that 
you stated are necessarily the subject of this 
investigation.  Mr. Lewis, have any of these allegations 
been formally filed in the complaint and investigated?   
 
MR. LEWIS:  There has been several allegations that she has 
filed.  There have been different investigations conducted 
regarding some of the allegations that she is reporting 
today are still in cases that have not been presented. 
 
MS. SULLIVAN:  So there are some that are still 
outstanding?   
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MR. LEWIS:  Correct.   
 
MS. SULLIVAN:  Some of those allegations that you were 
speaking of today have not yet been investigated and 
presented to the board but will come before the board at a 
later date.  We would welcome your attendance at that next 
meeting to discuss those claims.   
 
MS. BELLS:  Do you mind if I ask which complaints are 
these?  Are these the ones of Mr. Etheridge with the 
screwdriver on the machines and the sign the elections lady 
harassed me about?   
 
MS. SULLIVAN:  Ma'am, thank you for your questions.  What 
we will do is when we take a break you can meet with one of 
the investigators who can give you an update on the 
allegations that are still outstanding.  Thank you.   
 We will move on to the investigations report.  I will 
go ahead and run through this list of cases, and if you are 
here to speak regarding one of those cases, please identify 
yourself.  We will take the cases under consideration first 
for those people who have come here to speak on behalf of 
those cases.  The first case is 2013-052, City of Atlanta – 
actually, I believe we've granted a continuance in this 
case. 
 
MR. LEWIS:  That is correct, Madam Chair. 
 
MS. SULLIVAN:  So we would not be considering Case No. 052 
today.  Case No. 2013-070, City of Arlington, Calhoun 
County?   
 
(Signifies.) 
 
MS. SULLIVAN:  2014-049, Warren County.  Anyone here for 
the Warren County case? 
 
(No response.)   
 
MS. SULLIVAN:  2014-077, Worth County, City of Sumner?   
 
(No response.) 
 
MS. SULLIVAN:  2014-088, Hancock County? 
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(Signifies.) 
 
MS. SULLIVAN:  2014-111, City of Meigs?   


 
(Signifies.) 


 
MS. SULLIVAN:  2015-024, Clayton County?   
 
(Signifies.) 
 
MS. SULLIVAN:  2015-029, Troup County?   
 
(Signifies.) 
 
MS. SULLIVAN:  2015-042, DeKalb County.  Anyone here for 
DeKalb County?  
 
(No response.) 
 
MS. SULLIVAN: 2015-043, Wilkes County?   
 
(Signifies.) 
 
MS. SULLIVAN:  2015-051, City of Riverdale?   
 
(Signifies.) 
 
MS. SULLIVAN:  2015-054, North Carolina?   


 
(Signifies.) 


 
MS. SULLIVAN:  2015-058, City of Hiawassee?   
 
(No response.) 
 
MS. SULLIVAN:  Not seeing anyone here for City of 
Hiawassee, Towns County.   
 
MR. LEWIS:  The mayor was here earlier, and I think she 
left.  We had a discussion, and then she left. 
 
MS. SULLIVAN:  2015-061, Cobb County.  No one here for Cobb 
County? 
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(No response.) 
   
MS. SULLIVAN:  2015-062, City of Morrow?  No one for the 
City of Morrow?   
 
(No response.) 
 
MS. SULLIVAN:  2015-065, City of Lumpkin, Stewart County?   
 
(Signifies.) 
 
MS. SULLIVAN:  Okay.  We will take up SEB Case No. 2013-
070, City of Arlington. 
 
MR. LEWIS:  Thank you, Madam Chair.  The complainant 
reported that the election supervisor was allowing non-city 
residents to remain on the voter's list and vote in the 
city elections.  Investigators were able to verify that all 
primary addresses for the 11 electors identified in this 
complaint all had a primary address inside the City of 
Arlington with one exception and that was Mr. McGee 
(phonetic).  Mr. McGee advised that he was registered to 
vote at his parent's address which is inside the city 
limits of Arlington even though his primary address 15165 
Highway 45 is outside the city limits of Arlington.   
 We would recommend that Mr. McGee, elector, be bound 
over to the Attorney General's office for the listed 
violations (indiscernible) address change and being 
registered where you live. 
 
MS. SULLIVAN:  Is there anyone here wishing to speak on 
this matter?   
 
(No response.) 
 
MR. SIMPSON:  I move that this case be bound over. 
 
MS. SULLIVAN:  Judge Simpson has made a motion that Case 
No. 2013-070 be bound over to the Attorney General's 
office.  I'll second that.  Senator Harp, a motion has been 
made and seconded to bind the City of Arlington case over 
to the AG's office.  All in favor please say, "aye." 
 
MR. WORLEY:  Aye.   
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MS. SULLIVAN:  Aye.  Any opposed?   
 
(No response.) 
 
MS. SULLIVAN:  Is that an "aye" Senator Harp? 
 
MR. HARP:  Aye.   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  The motion passes regardless.  So that case 
will be bound over to the AG's office.  Sorry, there are 
only three of us today.  So we all need to vote.  Moving on 
to SEB Case No. 2014-088. 
 
MR. LEWIS:  In November 2014 Ralph Turner (phonetic) 
reported that the former elections supervisor Eretha Hill 
(phonetic) placed registered voters who fabricated their 
addresses for redistricting purposes.  Ms. Hill stated that 
when she was in the process of changing rural routes to 
P.O. Box addresses to physical addresses in the system.  In 
order to do this, she created an error index to place 
addresses that were not working into the county's auto 
precincting function.  However, Ms. Hill created these 
false addresses in a production environment in the election 
net system when she was doing so.   
 Ms. Hill said she was not able to complete changing 
the addresses back to legitimate addresses because her 
employment was terminated with the county in the elections 
office.  The address corrections had to be made by current 
personnel after Ms. Hill's departure.  In light of Ms. 
Hill's employment being cut short, she was unable to 
complete the changing of addresses back to legitimate 
addresses, and other personnel, as I said, had to correct 
those entries.  We did have a potential violation listed in 
this report, but it does not adequately address the 
situation as we have found that this activity is not out of 
the ordinary for election workers.  As such we recommend 
the violation in this case be dismissed. 
 
MS. SULLIVAN:  Go ahead, Judge Simpson. 
 
MR. SIMPSON:  I think it's very clear in the law that you 
have to have a physical address to vote.  You can't use a 
Post office box.  Isn't that correct?   
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MR. LEWIS:  Yes, sir.  That is correct. 
 
MR. SIMPSON:  Why do we want to dismiss the case where 
somebody obviously violated a very clear and specific law?   
 
MR. LEWIS:  Well, she was working in the system to make 
corrections to the addresses, and the addresses that she 
was creating were false addresses that she deposited.  
Chris may be able to address that process a little more 
clearly than I can. 
 
MR. SIMPSON:  That seems even worse.  I would recommend 
this case be bound over. 
 
MS. SULLIVAN:  I think that Mr. Harvey could clarify a 
little bit about what happened here.  It sounds like it was 
a fairly technical process that they were going through to 
try to make corrections. 
 
MR. HARVEY:  Yes, ma'am.  When voters are being entered 
into the voter registration system, if they are at 
addresses that the voter registration system does not 
recognize, for example a missing address, a partial 
address, or an incomplete address, the county registrars 
often create an audit file and sometimes a missing address 
or a partial address (indiscernible) until the street 
address can be added into the VR system.  The term “false 
address” is used in the report.  I don't believe it was a 
false address as much as it was a placeholder address.  So 
that when the county is transitioning from the previous 
rural routes system to the 911 system, they could add the 
street names that had previously not been in the directory.  
It is a fairly common practice for election officials to do 
this.  This does not appear that they had a type of 
subterfuge or hiding voters or concealing voters but just a 
temporary step in the system so that they could get into 
the system, recognize the voters, and then go back at the 
conclusion of the redistricting and put them in the proper 
street address. 
 
MR. SIMPSON:  In the past we have had cases where election 
officials have allowed people to vote based on post office 
box, and you can't tell where they are living in a precinct 
for the candidate for whom they vote.  I think we do not 
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need to begin down a path which will allow additional fraud 
in the voting process.  I think the law says we have to 
have a physical address.  We need to have a physical 
address, and if she was putting in false addresses and 
changing things, then I think it should be bound over.  I 
know it is a little more work.  If we are going to have 
fair and equal elections, we have to follow the laws that 
we have on the book.  I move that the case be bound over.   
 
MS. SULLIVAN:  Judge Simpson has made a motion. 
 
MR. LEWIS:  Madam Chair, may I make a comment?   
 
MS. SULLIVAN:  Yes. 
 
MR. LEWIS:  Judge, we too felt that way early in the 
investigation.  As we looked at the matter even further, 
there really was not a violation of code that matched up 
with the activity based on what election officials are 
allowed to do.  So that was part of the problem as well.  
If you are binding the case over, we really don't know what 
to bind it over for. 
 
MR. SIMPSON:  That is not what the recommendation says.  It 
says evidence suggest it was in violation O.C.G.A. 21-2-
562(a)(1).  That's the recommendation?   
 
MR. LEWIS:  Yes, sir.  We found that site was not 
applicable to this situation. 
 
MR. SIMPSON:  Why is it being recommended in the report?   
 
MR. LEWIS:  That is why we are changing that at this time.  
The further investigation found that code section did not 
apply to the activity, and we searched and searched to find 
the code section that did apply to the activity with the 
assistance of the AG's office, and we were unable to locate 
a code section that would match. 
 
MS. SULLIVAN:  If I can ask Mr. Harvey a further question.  
We have discussed that, this process of putting 
placeholders.  I think this report is misleading because we 
talk about fraudulent entries.  There was never an intent 
to put a fraudulent entry into the system that we are aware 
of.  As a placeholder, that is a fairly common activity, 
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and it would not have been a problem had that been 
corrected with the correct street addresses as opposed to 
P.O. Box addresses.  It's just that the respondent did not 
have an opportunity to do that because her position was 
terminated and was no longer allowed into the system.  Is 
that correct?   
 
MR. HARVEY:  That's correct. 
 
MS. SULLIVAN:  So the question I have is, this is a fairly 
common process of putting placeholders in.  Is that an 
appropriate process?  Just because it's common does not 
necessarily mean that it is appropriate, and maybe this is 
something that further instruction -- is there another way 
to handle the situation or is this the only way to address 
this issue?   
 
MR. HARVEY:  This is done mostly so that you can get the 
voters into the system.  The concern would be if you do not 
have the proper information and you don't get the person 
into the system, you run the risk of it not getting into 
the system at all.  If something were to happen 
(indiscernible) or something along those lines.  So I 
believe it is an appropriate system as long as the 
registrars are diligent and sufficient.  In most counties 
they have a designated placeholder address like "missing 
avenue" or "address can't find lane" or something like 
that, so that it is very clear that this is a placeholder.  
To that extent, I believe it's an appropriate thing for 
them to do.  The difference is making sure that you get 
somebody into the game, into the voter registration system 
rather than saying, well, this is incomplete so we're just 
going to hold them out and if something happens to that 
application, you know, in error they may not get back in.   
 
MS. SULLIVAN:  Well, they are performing this process in an 
attempt to get people recognized as voters?   
 
MR. HARVEY:  Yes ma'am.  When there's imperfect 
circumstances with data or street names, the voter 
registration system is designed so that the addressees are 
recognized as either residential or commercial, and it is 
designed to prevent somebody from being registered at a 
commercial address.  Now, sometimes that happens, and 
sometimes it has to be overridden, but because it is not a 
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completely flexible system that covers every circumstance, 
this is a reasonable workaround that most counties do, and 
then most of them manage it, and most of them manage it 
responsibly. 
 
MS. SULLIVAN:  So, Investigator Lewis, I certainly 
understand where Judge Simpson is coming from.  As the 
report was originally prepared, it certainly could be an 
activity that if you don't fully understand, looks like a 
violation of the State Election Code, and that's why you 
made that initial recommendation to bind over, but after 
further discussions with Mr. Harvey and understanding what 
process was actually happening, that's why you have changed 
the recommendation?   
 
MR. LEWIS:  Yes, ma'am, that is correct.  Not only with the 
elections division but with the AG's office as well. 
 
MS. SULLIVAN:  I don't know if that clarifies anything for 
you, Judge Simpson, or do you want to go ahead with your 
motion?  What is your pleasure?   
 
MR. SIMPSON:  See if it gets accepted.   
 
MS. SULLIVAN:  Senator Harp, where are you?  Oh, here you 
are.   
 
MR. HARP:  I am here. 
 
MS. SULLIVAN:  Judge Simpson has made a motion to bind over 
Case No. 2014-088, Hancock County over to the AG's office.  
He has made that motion which would require a second. 
 
MR. HARP:  Second. 
 
MS. SULLIVAN:  Senator Harp seconds that.  All in favor 
please say, "aye."  
 
MR. SIMPSON:  Aye.   
 
MR. HARP:  Aye.   
 
MS. SULLIVAN:  I vote no on that motion, but it passes, and 
that case will be bound over to the AG's office.  I suppose 
I should have asked if anybody wanted to speak on that case 
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before we made that motion.  Is there someone who still 
would like to speak on that case?  I apologize.   
 
MS. HENDERSON:  No worries.  I am LaToya Henderson 
(phonetic).  I actually represent Aretha Hill (phonetic) 
who is the actual plaintiff on this motion.  My address is 
5555 Glenridge Connector, Suite 200, Atlanta, Georgia 
30324.  I am going to let her introduce herself.   
 
MS. HILL:  My name is Aretha Hill.  I have lived in Hancock 
County for the past 38 years.  My address is 377 Hancock 
Street, Sparta, Georgia 30087. 
 
MS. HENDERSON:  I just want Aretha to clarify because 
everybody keeps saying P.O. Box.  They were not actually 
P.O. Boxes, so I want her to actually clarify because she 
was the actual election supervisor.  So the clarification 
will actually need to come from her. 
 
MS. HILL:  Yes.  (Indiscernible) rural routes that we were 
trying to clear up in 2014.  So in order to do that, we did 
create another index in order to place the incorrect 
addresses with the rural routes in order to try to get a 
current address for that particular voter.   
 
MS. HENDERSON: I wanted to also explain why this index was 
actually created because the courthouse actually burned 
down in Sparta.  So there was no way to actually determine 
these addresses because all of that information was 
actually burned down.  So all these addresses and 
information had to be recreated in this county.  So the 
only way to recreate that was to actually have, pretty 
much, a second system or a second file until they actually 
did get correct addresses to place these voters.  So that's 
the only reason why the actual file was created, like 
everyone had stated, to actually put the correct addresses 
in, but of course, my client did not have the opportunity 
to put the correct addresses in there because she was 
terminated, and also she had a pending lawsuit against 
Hancock County.  Now, it is in Federal District Court in 
(indiscernible) Georgia for retaliation against her.  So I 
think a lot of this comes from a lot of the board members 
on the county had a lot of issues which we have actually 
filed suit against the county. 
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MS. SULLIVAN:  Thank you for being here.  Because we 
entertained that motion prior to letting you speak, if any 
of the board members would like to reconsider that motion, 
I'll entertain a motion for reconsideration.   
 
(No response.) 
 
MS. SULLIVAN:  Sounds like we will not be reconsidering 
that.  Thank you.  I'm sorry?   
 
MR. SIMPSON:  After hearing their explanation, and we have 
heard it before, but after hearing that explanation and 
realizing that there is nothing improper about what she was 
trying to do in trying to correct an error, I will move to 
recall that motion.   
 
MS. SULLIVAN:  So, if I need any correction on 
parliamentary procedure, please, correct me for this.  I 
will make a motion that we reconsider the passed motion 
that we made to bind that case over to the Attorney 
General's office.  This is a motion to reconsider the 
passed motion to bind over.    Need a second. 
 
MR. SIMPSON:  Second. 
 
MR. HARP: I will second that motion. 
 
MS. SULLIVAN:  Judge Simpson seconds that.  All in favor to 
reconsider please, say, "aye."  
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed, and that motion to reconsider 
passes.  So, now we are considering again the 
recommendation to dismiss this case.  Judge Simpson, would 
you like to make that motion to dismiss the case?   
 
MR. SIMPSON:  I will.   
 
MS. SULLIVAN:  Judge Simpson has made that motion.  I will 
second it.  All in favor of dismissing this case, please, 
say, "aye."   
 
(Whereupon the vote was unanimous.) 
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MS. SULLIVAN:  And that motion to dismiss passes.  Thank 
you very much for being here.   
 
MR. SIMPSON:  Thank you-all for the explanation. 
 
MS. SULLIVAN:  Moving on to 2014-111, City of Meigs. 
 
MR. LEWIS:  Madam Chair, the City of Meigs, Georgia held a 
special election for a vacated seat on their city council 
after a council member resigned.  Our investigation 
revealed on January 6th of 2014, Willie McNeal (phonetic) 
resigned his post as a council member in the City of Meigs.  
Councilman McNeal had 22 months left on his term when he 
resigned.  The town charter specifies that if the elected 
official leaves office with more than a year left on their 
term, the town shall hold a special election to fill the 
vacated position.  There was some evidence that suggest 
there was confusion about exactly when Mr. McNeal's term 
expired, but the term limits were available for the Thomas 
County elections office.  In January of 2014 the City of 
Meigs mistakenly appointed Ms. Jackson to fill the vacated 
seat of Mr. McNeal instead of holding an election.   
 On May 5th of the same year, Ms. Kilpatrick (phonetic) 
resigned her post as a council member in the City of Meigs.  
While the city did call for a special election to fill this 
seat that was vacated by her resignation, there was 
disagreement again within the City of Meigs' government, 
which delayed the special election and consequently the 
called special-election was not held until the following 
year on March 17th of 2015.   
 Our recommendation would be that the City of Meigs, 
Marylynda Paris (phonetic) and Vickie Mae Cathis 
(phonetic), city clerk, be bound over to the Attorney 
General's office for violation of 21-2-504 and 21-2-540.  
There should also be a letter from attorney Lehman 
(phonetic), and I don't think he is present this morning, 
in your paperwork outlining his knowledge of the events for 
the City of Meigs.   
 
MS. SULLIVAN:  Judge Simpson or Senator Harp, do either of 
you have any questions for Investigator Lewis?   
 
(No response.) 
 
MS. SULLIVAN:  Is there anyone here from the City of Meigs 
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who would like to speak regarding this case?   
 
(Signifies.) 
 
MS. HARRIS:  Hi, my name is Linda Eason Harris.  I was the 
mayor at that time.  I am the complainant, and I am glad I 
did -- it just happened that my brother is now on that 
council.  I am the complainant.  I am the one who got in 
touch with the office and notified them of this violation, 
and had my brother not been on the Council, I would have 
never have gotten the letter.  I am just now finding out 
that I am the one that is going to be violated, and I do 
not think that is right.  So I ask that the City of Meigs 
be penalized because I am the one who brought this to their 
attention that these actions were going on, but they in 
turn -- Tommy Coleman (phonetic) was our attorney at that 
time.  He gave the council permission to vote to keep Ms. 
Odessa Jackson (phonetic) in that seat.  I did let them 
know according to our charter that was not right.  I 
mentioned to them that we were to have an election, and 
they colluded with the Thomas County election, the board 
supervisor, and did not have the election at all.  They 
were very aware, and I mentioned to them at that time if 
you-all are not aware of the charter, you need to go to 
training, have a retreat or something.  The council 
overlooked all of my suggestions and my advice to them, and 
that was just one of their tactics to come against me as 
the mayor with strong authority there or at that time, but, 
of course, that was 2014.  I have been recalled since that 
time, and the City of Meigs is still practicing these 
negative behaviors.  I feel the City of Meigs needs to be 
penalized, not me.  I appreciate it.   
 
MS. SULLIVAN:  Thank you. 
 
MR. SIMPSON:  May I ask a question?   
 
MS. SULLIVAN:  Of course.   
 
MR. SIMPSON:  During that period of time, did you make a 
motion to call an election that was voted on by the city 
council as the mayor?   
 
MS. HARRIS:  Yes, sir, I did. 
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MR. SIMPSON:  You did.  And what was the vote on that 
motion?   
 
MS. HARRIS:  Well, the council voted to keep Ms. Odessa 
Jackson in that seat and to not have an election.  They 
were aware that there was supposed to be a special 
election.  They were aware that Ms. Jackson, her time was 
up in December of that year.  I made the complaint.  I was 
told that I need to seek my representative for our area.  I 
sought out for his advice on that, and I think I talked 
with Dave Howell (phonetic) at that time.  I told him the 
actions of Tommy Coleman.  He told me I was lying.  Tommy 
Coleman did not do that.  So I had no help, and since then, 
the only person that has been penalized is me because of 
those actions because the young lady they allowed to stay 
in that seat was the majority vote to go against me, being 
that I was putting on the table the retreat and the 
election and all of that.  So they were happy to keep her 
in that seat. 
 
MR. SIMPSON:  Did the minutes of the city council reflect 
that motion and vote?   
 
MS. HARRIS:  Yes, sir.   
 
MR. SIMPSON:  And Mr. Coleman is the city attorney?  
 
MS. HARRIS:  He was at that time. 
 
MR. SIMPSON:  And what was his position?  What did he say?   
 
MS. HARRIS:  He said it was left up to the council, and if 
the council voted to keep Ms. Odessa Jackson, at that time, 
which is Odessa Sutton (phonetic) now, in that seat, then 
she could stay in that seat without an election. 
 
MS. SULLIVAN:  Investigator Lewis, it does not appear on my 
binder that the mayor was noticed as a respondent in this 
case.  Am I mistaken about that?  If she was not noticed as 
a respondent, I don't think that we can -- 
 
MR. LEWIS:  No, it looks like she was noticed as a 
complainant but not as a respondent.  You are correct, and 
I would say that if you look on Page 3 of the ROI as well, 
what Mayor Harris is saying about her attempt to file a 
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motion with the city council is correct.  It was documented 
in our report. 
 
MS. SULLIVAN:  Are there any more questions for Mayor 
Harris?   
 
(No response.) 
 
MS. SULLIVAN:  Is there anyone else here that would like to 
speak regarding this case?   
 
(No response.) 
 
MS. SULLIVAN:  Based on the fact that Mayor Harris is here 
and explained this and she is not noticed as a respondent 
in this case, I would make a motion that she not be bound 
over but that Meigs city council and the city clerk, the 
allegations regarding them be bound over to the AG's 
office. 
 
MR. LEWIS:  I would agree with that, Madam Chair.   
 
MR. SIMPSON:  I'll second. 
 
MS. SULLIVAN:  Judge Simpson seconds that motion.  So the 
allegations regarding -- I will make the second part of 
that motion to -- I will make a separate motion after we 
vote on this one to dismiss Mayor Harris altogether.  So 
the first motion will be to bind over the Meigs city 
council and the city clerk to the AG's office.  Judge 
Simpson has seconded that.  Any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye."  
 
(Whereupon the vote was unanimous.) 
 
MR. SIMPSON:  I moved that the mayor be dismissed. 
 
MS. SULLIVAN:  Judge Simpson has moved that the mayor be 
dismissed.  I will second that.  All in favor?   
 
(Whereupon the vote was unanimous.) 
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MS. SULLIVAN:  That is none opposed.  Both of those motions 
pass.  Thank you very much for being here.  Moving on to 
Case No. 2015-024, Clayton County and that is Tab 47 in our 
binders. 
 
MR. LEWIS:  On May 29th, 2015 the Secretary of State's 
office investigations division opened a case regarding an 
allegedly fraudulent absentee ballot application that was 
submitted to the Clayton County board of elections and 
registration.  The application for absentee ballot was 
presented for processing by fax from an insurance company 
who was recognized to be owned by a candidate for the board 
of education.  When the elections office personnel compared 
the applicant's signature and the information on the voter 
registration card on file, two discrepancies were found.  
The application was for Daniel Johnson (phonetic), and the 
voter registration card listed the elector as Daniel 
Darsell Johnson (phonetic).  Also, the signature did not 
match what was on file.  The elector was contacted by the 
elections officials, and she denied having submitted the 
application and was upset that someone had used her name to 
request a ballot.  When the elector was contacted by SOS 
Investigations to assess the complaint, she initially 
verified the information in the complaint but later in that 
same day followed up with an email explaining how she had 
given her mother permission to submit the absentee ballot 
application in her name and to sign her name.   
 Cynthia Hammons (phonetic), who is the mother in this 
case, advised that she was visited by Ms. Shebes (phonetic) 
who was working for the candidate for the board of 
education race in Clayton County and completed the ballot 
applications for herself and her daughter during this 
visit.  She also indicates she had contacted her daughter 
to get permission.   
When we talked with Ms. Shebes, she remembered visiting Ms. 
Hammons and Ms. Hammons volunteering her daughter and 
herself to fill out the applications, and she signed both 
of them.  She does not ever remember that there was a phone 
call made to the daughter to request permission.   
 Our recommendation in this case would be that Cynthia 
Hammons, the elector, be bound over to the Attorney 
General's office for violation of 21-2-381, making of 
application for absentee ballot.  Ms. Hammons filled out 
the absentee ballot application, signed her daughter's 
name, and did not sign as assisting. 
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MS. SULLIVAN:  Did any of the board members have any 
questions for Mr. Lewis?   
 
(No response.) 
 
MS. SULLIVAN:  Is there someone here who would like to 
speak regarding this case?  If you would please state your 
name and address for the record.   
 
MS. HAMMONS:  Good morning, my name is Cynthia Hammons.  
Danielle Johnson is my daughter.  On that particular day, a 
lady, this not being brought to my attention, did come to 
my home and was campaigning for someone in the Clayton 
County election.  During the course she explained 
everything, and she told me -- at the time, my daughter she 
does live with me and she was not at home.  She said she 
was trying to get votes, to get people to fill out an 
application for an absentee ballot which I never did in my 
life.  She asked me did I know anybody else who was 
registered, and I told her that me and my daughter are 
voters.  Get out and vote and that I will make a phone 
call.  We were on speaker phone.  I asked my daughter if 
she was interested in voting for a superintendent.  She did 
say over the phone, on speaker phone, yes, and she told me 
that I could go ahead and sign because she was at work at 
the time.  During that course, the young lady, I can't 
remember her name, told me that was fine and someone would 
contact me regarding that, and they did, and I did explain.  
The next thing you know, three years later I am getting a 
letter in the mail a week before this today.  Also, as far 
as the oath -- some kind of oath I was supposed to sign as 
far as statements being true.  I was never offered that.  
The only thing the lady told me is that when the absentee 
ballots do come in the mail that it's important that 
Danielle fill out her own absentee ballot and submit it and 
that everything should be all fine.  
 Excuse me, I am very nervous because I have never been 
through anything like this before.  I did not even know how 
to dress, so.   
 
MS. SULLIVAN:  You are fine.  Thank you for being here.  We 
appreciate you coming.   
 
MS. HAMMONS:  Like I said, if I did fill out an 
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application, it was under her guidance.  Nothing was told 
to me about further consequences involving this.  I am 
very, very uneducated on the voting process.  I just try to 
make a difference.  Me and my daughter, like I said, are 
known voters, and we do get out and vote at nearby schools 
and do it together every year.  So I felt that by me being 
her mother that it was okay and me having her on speaker 
phone at the time giving permission was okay.  Like I said, 
three years later I am here today.  It was no malice 
involved.  Nothing to get more votes.  Just trying to help 
out the gentleman.  So now that I know that potentially I 
could get in trouble for this, I do apologize to the 
elections committee and whoever is involved.  I was just 
trying to do the right thing. 
 
MS. SULLIVAN:  Thank you so much, Ms. Hammons, for being 
here.  Judge Simpson, do you have any questions for Ms. 
Hammons?   
 
MR. SIMPSON:  No.  Thank you.   
 
MS. SULLIVAN:  I appreciate you being here, and I know this 
can be intimating.  I hope this does not discourage your 
participation in the election process going forward.  I 
would make a motion that this case not be bound over to the 
Attorney General's office.  That a letter of instruction be 
issued. 
 
MR. SIMPSON:  Second. 
 
MS. SULLIVAN:  Senator Harp, I just made a motion that this 
case not be bound over to the Attorney General's office as 
was originally recommended and a letter of instruction be 
issued to Ms. Hammons.   
 
MS. HAMMONS:  May I ask a question?   
 
MS. SULLIVAN:  Yes, in just a second.  Judge Simpson has 
seconded that.  You may go ahead and ask your question.   
 
MS. HAMMONS:  This is for Investigative Lewis.  Moving 
forward because I would like to continue to be a known 
voter and support my county.  I just want to know in that 
letter of instruction does it show what actions to take 
moving forward because like I said, this is me being 
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uneducated. 
 
MS. SULLIVAN:  We will make sure that letter that you get 
gives you all that you need to know about filling out an 
absentee ballot so that you have the information that you 
need. 
 
MS. HAMMONS:  Thank you so much. 
 
MS. SULLIVAN:  Is there any further discussion regarding 
this case?   
 
(No response.) 
 
MS. SULLIVAN:  Have a motion on the table to issue a letter 
of instruction.  All in favor please signify by saying, 
"aye." 
 
(Whereupon the vote was unanimous.)  
 
MS. SULLIVAN:  That is none opposed, and that motion 
passes.  Thank you again.  Moving on to Case No. 2015-029, 
Troup County.  Number 48 in our binders.   
 
MR. LEWIS:  Thank you, Madam Chair.  On June 12th of 2015, 
the Secretary of State's office investigations division 
opened an investigation into allegations regarding Troup 
County elections supervisor having registered voters, and 
he was not an elector of Troup County or the State of 
Georgia.  The second allegation is that the election 
supervisor altered the minutes of the board of elections 
and registration meeting to cover up voter registration 
activity.  The allegation concerning the meeting minutes 
was unfounded as the minutes were presented to and voted on 
by all of the VOER members.  The evidence confirmed that 
Andrew Harper (phonetic) was the Troup County election 
supervisor.  He registered voters and maintained the voter 
registration, and he is not an elector in Troup County or 
the State of Georgia.   
 We recommend that Troup County board of elections and 
registration and Andrew Harper, the Troup County elections 
supervisor, be bound over to the Attorney General's office 
for violation of O.C.G.A. 21-2-214, qualifications of a 
registrar and deputy registrar. 
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MS. SULLIVAN:  Is there anyone here wishing to speak 
regarding this case?  
 
MR. DEGENNARO:  I am here for Troup County. 
 
MS. SULLIVAN:  Please state your name and address for the 
record.   
 
MR. DEGENNARO:  My name is Mark DeGennaro.  I am with the 
law firm of Willis McKenzie in LaGrange, Georgia. That is 
300 Smith Street, LaGrange 30240.  I and my law firm, we've 
represented Troup County for many, many years.  We've been 
asked to come here to address the investigative report in 
this case.  I guess, first of all and thank you for 
reminding me to hold this up.  I hope that Senator Harp can 
hear me.  If not, I will get closer and I will speak up.  I 
am assuming that everyone can hear you.   
 My comments are going to be much more of a legal 
nature than prior (indiscernible).  As a lawyer who appears 
before judges and in courtrooms with briefcases, and we 
have written submissions, and of course the judge gets to 
look at those, my first question to the panel is, there has 
been a letter submitted setting forth these few arguments.  
Was that part of the packet?  If not, I can give that to 
you. 
 
MS. SULLIVAN:  I don't believe the board members have --  
 
MR. LEWIS:  No. 
 
MR. DEGENNARO:  Let me provide that for you.  May I 
approach?   
 
MR. SULLIVAN:  You may.  Let the record reflect that we are 
receiving documents on behalf of Troup County. 
 
(Presenting.) 
 
(Discussions had off the record.) 
 
MS. SULLIVAN:  Judge Simpson has moved that we enter those 
documents into the record.  I will second that.  All in 
favor say, "aye." 
 
(Whereupon the vote was unanimous.) 
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MS. SULLIVAN:  None opposed.  Thank you.  You may go ahead. 
 
MR. DEGENNARO:  Again, this is a very technical argument 
that, I think, has been both the basis of the complaint.  I 
think there is some background that can be very beneficial 
to the board to hear before we get into that argument.  
Effective January 1st, 2013 the legislators passed Senate 
Bill 520.  That act was sponsored by Senator McKoon, who is 
here today.  That act was passed, and what that act did is 
it created the Troup County board of elections and 
registration pursuant to 21-2-40.  21-2-40 is a general 
statute that gives the legislator the ability to create 
boards and provide an alternate mechanism for doing what we 
all want to do, which is to provide for the fairness and 
quality of voting and protect the right to vote.  It 
provides an alternate instruction to do that, and that is 
what the legislature did when it passed the Senate Bill 
520.   
 There are four key aspects to that bill that we all 
need to have on hand from the very get-go.  First, that 
bill created the board of elections and registration and 
grants it the duties that the old probate court judge, as 
the elections superintendent and the old board of 
registration created under the general state law have.   
 Second, he provided for an election supervisor as the 
delegee or designee of that board to carry out its duties, 
and it provided that election superintendent -- excuse me -
- supervisor would be a full-time employee of the county.  
That becomes key later on.  The next one is that it 
provided that the board members themselves would need to be 
electors of Troup County rather than electors and residents 
of Troup County, and finally, as is typical, at the very 
end of this legislation, the legislator abolished the 
offices of the old election superintendent, and the old 
board of registration no longer exists for Troup County.   
 With this background, we come to Mr. Harper.  Mr. 
Harper became a county employee in 2000 or so.  A long-time 
county employee, he worked in zoning and building, then in 
GIS or geographical information services for the county for 
a long time.  During that period, he received training on 
the election machines from the probate court judge who was 
the elections superintendent.  Completed that in 2011.  
Assisted with elections and enjoyed it.  When the old 
election supervisor resigned, the position became open.  
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Mr. Harper decided that he would like to apply for that 
position.  One of the first things he did was to go to the 
county manager and say, Todd -- the county manager is Todd 
Camel (phonetic) -- Todd, as you know, I live a mile within 
the Georgia line in Alabama, is that going to be a problem?  
Todd Camel says, well, I do not know.  I'll check it out.  
Mr. Harper pursued the application.  The way it was 
structured to work, as provided by the local act, 
applications are received by the county.  It goes to the 
board of elections registration.  The board of elections 
and registration interviews applicants, and then it goes to 
the board of commissioners who makes the final decision on 
those positions.  Mr. Harper went through the application 
process with the board.  The board, including the board 
member who actually filed the complaint in this case, 
unanimously voted recommending he be the election 
supervisor.  He goes before the board of the commissioner 
and he gets the job.  During this period, the county 
manager did what he said he would do.  He called Linda 
Ford, who as you-all know was the former director of 
elections division.  Discussed the situation with her and 
was essentially told she could not see no problem.  If 
there had been a problem, Mr. Harper would not have applied 
for the job.  Mr. Harper takes the job, works his first 
election in 2014, gets all the training.  In the spring of 
2015, the issue comes up again.  The allegation was made 
that he should not be serving as elections supervisor 
because he lives one mile of the state line.  
 The day chairman of the board of elections, myself, 
and Jane McCoy (phonetic), and Mr. Harper again called the 
Secretary of State's office.  This was during the 
transition period, and Ms. Ann Hicks (phonetic) was there 
at the time.  Had the same conversation with Ms. Hicks.  
Again, giving her full information about his residency 
which of course was no secret.  Mr. Harper had been through 
all the training, had been on the state system for quite a 
while.  The state again says, no, we do not see any 
problem.  Mr. Tenant (phonetic) was not part of that 
conversation.  He was, like, well, I'll check myself.  He 
tried to call, and he was not able to get Mr. Hicks, and 
ended up speaking with John Hallman (phonetic), and Mr. 
Hallman essentially said call your county attorney, which 
is what he did.   
 What I did was look at the statute.  The very first 
thing we did, and respectfully, I would say that the 
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problem with this case is that the statute, which I am sure 
you have before you, and if you don't, I have copies.   21-
2-214, to put it succinctly, the statute in Subsection A is 
what we are talking about.  It's a qualification statute.  
It's not a penal statute, and it doesn't say what the 
findings of the investigations division said it says.  That 
statute says in Subsection A, members of the board of 
registrars shall be electors of the state in the county in 
which they serve.  Many deputy registrars shall be electors 
of the state.  Again, this is Section 21-2-214.  That 
applies to boards of registration created under general law 
under Subsection 21-2-212.  A body in an office that had 
been abolished by the legislature did not exist is problem 
one.  Problem two is that it does not say what the findings 
says it says.  It does not say that it shall be a violation 
for anyone performing acts of registration to not be a 
resident elector of the county of the state.  It simply 
does not say that.   
  I could get into the technical legal argument, 
and I will touch it briefly because I know that we have 
able people on the board and who have knowledge of this and 
can appreciate it.  Generally, when you have a piece of 
local legislation, it controls unless there is a conflict 
of state law.  The local legislation here provides for an 
election supervisor, does not say he has to be an elector 
of the county of the state, and provides that he acts as a 
delegate or an agent of the board.  The board members 
themselves are electors of the county and state.  There is 
no conflict of state law here for a couple of different 
reasons.  First of all, with my letter I refer to the 
Attorney General's opinion that clearly points out that 
what the legislature did in passing 21-2-40 is provided 
there would be no conflict because you have created an 
alternate setting for all the stuff to be done.  Alternate 
ways of qualifying and appointing elections officials to do 
the same job, to get to the fundamental fairness and to 
ensure the quality in voting and protector of rights.  A 
different way to get to the same thing.  That statute, in 
fact, would -- there would only be a conflict with state 
law if you try to read it the way that the investigations 
division has tried to read it.  The status of the local act 
provides that the election supervisor shall be a full-time 
employee of Troup County.  State law, and I will refer to 
O.C.G.A. 45-2-5.  You probably don't have a copy of that if 
you just have the election code there.   
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MS. SULLIVAN:  What is your cite?  
 
MR. DEGENNARO:  45-2-5.  I've got a copy of it here.   
 
MS. SULLIVAN:  You can go ahead and tell us what it says.   
 
MR. DEGENNARO:  I can read it.  It is very short.  O.C.G.A. 
45-2-5, no municipal or county government in this state 
shall require as a condition of employment by such 
government that applicants for employment as officers or 
employees, or such officers or employees now or hereafter 
employed, must reside within the boundaries of the 
municipality or county.  The only conflict here is if you 
try to read this to say that full-time employees have to 
reside in Troup County.   
 The statute in violation or the suggested violation 
here, I think, should be dismissed for a couple of 
different reasons.  First of all, I think this board has 
done consistently here today what it tries to do.  As a 
matter of general law, you do not construe penal statutes 
in such a way to violate somebody when it is not clear.  
There is no way that you could read this statutory 
structure with the local act, with a state statute for a 
board that does not exist, that was abolished, in language 
that does not say word one about an election supervisor 
that happened to be in violation of this case.  It's a 
qualification statute.  It is not a penal statute.  And 
every act that Mr. Harper has done as election supervisor, 
he has no status as an elections supervisor.  He is a 
delegee.  The law provides that generally you can delegate 
duties, even statutory duties be it absent the Attorney 
General (indiscernible) in reference to (indiscernible).  
You can delegate those duties.  He did those as an agent 
and delegee of the board.  They are their acts, not his.   
 With that, I know it is atypical and maybe, kind of, a 
convoluted argument and position, but I hope you 
understand.  If you have any questions, I will be glad to 
try to get it answered. 
 
MS. SULLIVAN:  Go ahead, Judge Simpson?   
 
MR. SIMPSON:  I am looking at 21-2-214.  It seems to me the 
title, first of all, talks about qualifications of 
registrars and deputy registrars, okay.  In the statute 
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itself it says, members of board of registrars shall be 
electors of the state.  That is one category mentioned in 
the statute, and then they say and any deputy registrar 
shall be the elector of the state.  That is the second 
category.  And then they say all registrars, which to me 
means the people who are actually doing the work 
registering the voters, shall be able to read, write and 
speak the English language.  It does not require them, a 
simple registrar, to be an elector of the election except 
when it says, municipal registrars shall be registered 
voters and shall be able to registrar.  That is only 
municipal registrars that that applies to.  So you are 
looking at four categories of registration personnel.  It 
seems like to me this statute is being construed with 
regard to registrars from municipalities, deputy 
registrars, and the board registrars but not to a simple 
registrar.  So that is my reading of the statute. 
 
MR. DEGENNARO:  That is the conclusion I got.  Honestly, I 
got to it in a different way, but I got to the same 
conclusion by virtue of the fact that if you look at the 
remaining subsections of that statute, there is mention of 
boards of elections and registration and combined boards, 
but it doesn't appear in Subsection A. 
 
MR. SIMPSON:  Right.  I read the other section too.  To me 
that seems to be the answer to the question just for 
discussion purposes. 
 
MS. SULLIVAN:  I have a question.  So the duties that Mr.  
Harper is performing, would you say that those are the same 
duties that a registrar or deputy registrar performs?  How 
are the duties of a deputy registrar different than the 
duties that he is performing?  Where I am going is, the 
statute says a deputy registrar shall be an elector of the 
state, but I don't think you can perform the same duties 
and call it whatever you want to and have a different law 
apply.  The point is that someone who is performing those 
duties has to be an elector of the state.  So if you could 
proceed with that. 
 
MR. DEGENNARO:  There are two points to that.  First of 
all, before you even get there, you are talking about a 
deputy registrar in the context of that statute.  It is 
talking about a deputy registrar appointed by the board of 
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registrars that is created by the state law which was 
abolished.   
 We have a totally new system here which the 
legislature has decided that you can do that, you have a 
board that can delegate their duties to Mr. Harper, and 
that delegation is essentially a delegation of election 
superintendent duties whose role is primarily in the nature 
(indiscernible).  He has people working for him doing this, 
by the way, which reside in Troup County.  The reason and 
difference there is that what we are talking about here is 
a qualification statute.  We are not saying that there are 
other rules that the election supervisor is precluded from 
complying with because he is not under the state statute.  
In fact, there are specific sections in the code, again, 
pointed out in the letter, which requires an election 
supervisor to get the training and sit back and says that 
the training of the board can be fulfilled by the election 
supervisor's training.  So what we are talking about is the 
narrow issue of residency, and again it is hard for me to 
answer that question in the abstract. 
 
MR. SIMPSON:  Am I understanding you also to say that the 
local act does not require a residency requirement?   
 
MR. DEGENNARO:  There is no requirement for an election 
supervisor in the local act.  The only residency 
requirement is for the actual board members who must be 
electors of Troup County.   
 
MR. SIMPSON:  Right.  So since we have a specific local act 
which applies to this situation, it may appear, or what is 
your argument with regard to which statute prevails?   
 
MR. DEGENNARO:  Correct, and I think it's pretty clear that 
the local act does.  Not only that but by appointing 
(indiscernible) to the statute. 
 
MS. SULLIVAN:  Thank you.  I believe we have some more 
people who would like to speak on this.  I believe that the 
representative for the Attorney General, Ms. Correria, 
would like to speak.   
 
MR. CORRERIA:  Thank you, Madam Chair.  I would say that 
O.C.G.A. 21-2-220(a) requires that any elector wishing to 
register to vote has to do so by application either to the 
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registrar or deputy registrar of that person’s county.  So 
certainly, there are code and provisions that every county 
has somebody who is designated as a registrar or deputy 
registrar, and the local legislation, in this case, 
provides that the election supervisor among other things 
must carry out the duties of voter registration and 
elections as required by law.  So I think there is some 
argument, at least, that that person that for that county 
is, in fact, the registrar under 21-2-220(a), and in 
looking at 214(a) for the qualifications of those -- 
 
MR. SIMPSON:  The local act does not require a residency 
requirement.  How are you going to argue around that?   
 
MS. SULLIVAN:  Senator Harp, Judge Simpson just made the 
point that the local act does not have a residency 
requirement, and Ms. Correria is addressing that. 
 
MR. CORRERIA:  I think that there is an argument of 21-2-
214(a) applies to, first, the individual, the officers 
required by 21-2-220(a) for every county to maintain the 
registrar.  You are either the chief registrar or deputy 
registrar is the way I interpret the statute.   
 
MR. DEGENNARO:  Respectfully, I would hate to subject 
someone with a penal penalty on the grounds that there is 
at least some argument that does not apply, but the local 
act is clear, and I think reading the statute is limited 
that specifically governs this.  There is a myriad of 
provisions in the code, and again, I guess, as a procedural 
matter that is not (indiscernible) that is here before us 
today.  It's violation -- violated 21-2-214, so. 
 
MS. SULLIVAN:  Okay.  Thank you for being here.  We are 
just a little bit more statutory construction than we 
normally engage in.   
 
MR. DEGENNARO:  I understand that, and I did my best, and I 
hope I was helpful. 
 
MS. SULLIVAN:  Thank you.  I believe we have someone else 
here who would like to speak regarding this. 
 
MS. HALL:  I am Lonnie Hall.  I live at 706 Renalds 
(phonetic) Street in LaGrange, Georgia, and I am one of the 
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board members for Troup County.  First, I wanted to defend 
Linda Ford.  I don't think if she was given the wrong 
information and told them that (indiscernible) totally does 
not agree with this.  You have to be an elector in the 
state and county where you vote.  If the poll workers have 
to live in that county and state where they vote, why 
shouldn't the election supervisor?  He can be the 
supervisor but he cannot be the registrar.  Alabama has the 
same code law.  You cannot live in Alabama and vote in 
Georgia.  Maybe he should have moved to Troup County and 
changed his voting area.  He votes in Alabama and he lives 
in Alabama.  So is it right for him to certify the votes 
for voting in Georgia?  Is it right for him to challenge a 
voter?  If a voter comes up and wants to challenge 
something, can he represent Georgia as a challenger to that 
vote?   
 I know specifically Linda Ford took this book and 
showed it to him at one of our training sessions and said 
you cannot be the registrar.  Now, he probably could have 
appointed someone in the office to be registrar.  I mean, 
we had a person.  She was a registrar, but when he came on 
board he took that away from her.  He is listed on the 
website as the registrar for Troup County voter 
registration, and as Mr. DeGennaro had said about board 
designating, I don't know where in writing that he was 
designated to represent the board.  I could not find it, 
and it is not in our bylaws.  As a matter of fact, we just 
redid our bylaws, and some items were taken out that were 
not taken out by the board members.   
As Mr. DeGennaro knows, he was in the meeting.  I asked, 
and another board member asked who specifically took this 
out, and we never got an answer.   
 As far as the legislation is concerned, yes, that 
legislation -- there was no way that the addresses of the 
supervisor (indiscernible) in Senate Bill 520 that Mr. 
McKoon helped to send through the legislature, and I 
understand that there should have been another bill going 
through the legislation that would make some changes in 
that SB 520 because we are the only board in the State of 
Georgia that has seven members on the board, and we are the 
only board that really, as far as the county is concerned, 
have no power.  Most of that power goes to the supervisor.   
 
MS. SULLIVAN:  Thank you for being here today.  Judge 
Simpson, do you have any questions for her?   







  
 


 46 
 


 
MR. SIMPSON:  No.  Thank you.   
 
MS. SULLIVAN:  We have one more person who would like to 
speak regarding this case. 
 
MR. WARD:  Hi, my name is Ernest Ward (phonetic).  I am 
from Troup County.  I reside at 222 Meriam Court, LaGrange, 
Georgia.  On April the 3rd, 2015 I went before our county 
commissioners and spoke on this issue, and what I 
specifically asked in the letter that it is vital that 
there is a clear understanding that the local bylaws, which 
govern the purview mentioned, and the Senate Bill 520 
should be written in alignment with the Georgia code, which 
are the guidelines for how the Troup County government 
should operate, and the Georgia state code supersede any 
policies, procedures, expectations established by the local 
government.  I asked the question, how can the board of 
election be responsible for eliminating any fraud, deceit, 
or abuse if they are not the final voice?  How can we 
eliminate the appearance that others have the ability to 
undermine the board of elections?   
 My major concern is that one of the things that it 
makes clear that an elected official cannot be a board 
member but is that process undermined when you have an 
individual that's hired by the county officials, and then 
that individual usurp the authority of the board so that he 
is the voice of the board.  I've worked in the military and 
other different places of leadership when you have a 
designee.  Well, that designee is a voice of the group, but 
in this situation, it is different.  He is the voice for 
the board, and sometimes there have been things that have 
happened where he did not include the board, and so he is 
making the final decisions.  What I would like to say is he 
is acting on behalf of the county.  I don't think that 
should be happening.  I tried to talk to the Commissioner 
before I wrote a complaint to the Secretary of State’s 
office addressing these issues.  I don't know if my 
complaint was a part of this process, but I wrote several 
letters trying to address this and have it dealt with.  
Thank you for your time. 
 
MS. SULLIVAN:  Thank you for being here.  Is there anyone 
else here who would like to speak?   
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MR. DEGANNARO:  I would be happy to address any particular 
questions this board might have. 
 
MS. SULLIVAN:  Judge Simpson, Senator Harp, do you-all have 
any more questions for Mr. DeGannaro? 
 
MR. SIMPSON:  No.   
 
MR. HARP:  I do not. 
 
MS. SULLIVAN:  It seems to me that this is a very 
complicated legal issue.  There may be conflicting opinions 
that have been issued by various people throughout the 
years, but it is one that needs to be resolved and have an 
affirmative binding decision.  This board can't do that.  
That is beyond our authority.  Our only authority is to 
determine whether or not there is probable cause or a 
violation of the election code, and then that is bound over 
to the AG’s office and can be resolved through 
administrative hearing if necessary.  Because this issue, I 
think, needs to be resolved and is somewhat unclear as to 
various legal arguments out there, I would move that this 
case be bound over to the AG's office.  So I make that 
motion.  It will fail without a second. 
 
MR. HARP:  I second the motion. 
 
MS. SULLIVAN:  Motion and seconded.  Is there any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please signify by saying, 
"aye." 
 
MR. HARP:  Aye.   
 
MR. SIMPSON:  Excuse me.  What are we voting on?   
 
MS. SULLIVAN:  That we bind this case over the Attorney 
General's office. 
 
MR. SIMPSON:  No.   
 
MR. DEGENNARO:  May I make one more comment before a vote?   







  
 


 48 
 


 
MS. SULLIVAN:  I think we are going to go ahead and 
continue our vote now.  So we have two in favor.  All 
opposed -- Judge Simpson just voted no.  The motion will 
pass two to one to be bound over to the Attorney General's 
office.  
 
MR. DEGENNARO:  May I make one point quickly? 
 
MS. SULLIVAN:  One quick point.  Thank you.   
 
MR. DEGENNARO:  What I would suggest is, I do not disagree 
with the clarification issue, but the place for that to be 
done, if you want resolution, is not the Attorney General's 
office to be bound over.  It is through local legislation.  
It's through the legislative process, and that's what 
should be happening.   
 
MS. SULLIVAN:  Well, thank you.  We are not legislators, 
and we do not have that option, but thank you for being 
here and engaging in this discussion.  We are going to take 
about a ten-minute break.  We will be back in about ten 
minutes.   
 


 (Off the record at 10:54 a.m.) 
  


  (Back on the record at 11:07 a.m.)  
 
MS. SULLIVAN:  We are ready to call this meeting back to 
order.  The next case on our agenda is Case No. 2015-043, 
Wilkes County.  Tab 50 in our binders. 
 
MS. WATSON:  On August 15th, Linda Buff (phonetic), the 
Rayle city clerk, reported the City of Rayle had not 
properly done elections.  The specific allegations in the 
complaint were identified as the city's city clerk had 
conducted elections without certification.  The city failed 
to adhere to their chart as they conducted elections every 
four years instead of every two, and the city had failed to 
properly secure election documents.  The elections in 
question are the City of Rayle municipal elections held in 
2007 and 2013.  Linda Buff, the complainant, had recently 
assumed the position of city clerk for Rayle as the 
allegation concerning failure to secure election documents.  
It was found that the 2007 election documents were not 
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properly secured.  They had been given to the mayor after 
the former city clerk Pamela Hall (phonetic) resigned.  The 
mayor in turn gave back the documents to Ms. Buff.   
 It was found that the City of Rayle nor the city clerk 
were certified to conduct municipal elections prior to 2015 
as the failure to adhere to the city charter as to when 
elections would be held, this was unfounded with 
verification of amendments to the charter and changes in 
state law.   
 We are recommending the City of Rayle and Pam Hall, 
former elections superintendent, be bound over to the AG's 
office for violation of 21-2-500(c), preservation and 
security of the primary election records, as they chose to 
preserve election records after the 24-month retention date 
then failed to properly preserve the records at the city 
hall of Rayle and 21-2-70, powers and duties as the city 
clerk, Pam Hall, failed to perform the duty as an election 
superintendent in satisfactorily completing a certification 
program as set forth in 21-2-101.   
 
MS. SULLIVAN:  The first violation, can you repeat what 
code section that is?   
 
MS. WATSON:  Yes.  Originally, it was 21-2-73.  We changed 
that to 21-2-500(c). 
 
MS. SULLIVAN:  Thank you.  Is there anyone here wishing to 
speak regarding this case?   
 
MS. HALL:  My name is Pamela Hall.  My address is 4915 
Lexington Road, Washington, Georgia.  I live in the heart 
of Rayle, but my address is Washington, Georgia.  I sort of 
inherited the job of city clerk when our former clerk was 
killed in a car accident.  I think that was back in 1998, 
and it was on a volunteer basis.  Can you, please, do this 
until we get a new clerk?  So I agreed to do that because I 
teach school, and there was no way I could actually do it.  
Well, that went on for about 15 years, this volunteering 
temporarily until we can get a clerk.  I had no idea that 
if I did not intend training that the elections would not 
be certified.  Once I did find that out, that was when I 
gave it up, resigned as the city clerk.  Because I teach 
school -- we are actually out of school today -- because I 
teach school, what I would do was I would go down to our 
courthouse to the Wilkes County registrar to make sure, you 
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know, what is it that I need to be doing for this election 
because many times we did not have elections.  Our city is 
less than a 190 -- less than 199 people.  We can't get 
people to run for our city's election.  There is no pay.  
Everybody is pretty much volunteering.  It was not anything 
intentional.  Once I realized that I could not do it 
without going through training, and I cannot leave my paid 
job of teaching school to go to training, that is when I 
resigned as the city clerk. 
 
MS. SULLIVAN:  Thank you for being here, Ms. Hall.  Is 
there anybody else here wishing to speak?   
 
(No response.) 
 
MS. WATSON:  Madam Chair, we do have a letter from the City 
of Rayle.  I don't know if it's in your packet. 
 
MS. SULLIVAN:  No, I have not seen it.  (Presenting).  
Senator Harp, Judge Simpson, what is your pleasure?   
 
MR. SIMPSON:  I move we send a letter of instruction. 
 
MS. SULLIVAN:  And would that be to the City of Rayle?  
Just the City of Rayle?   
 
MR. SIMPSON:  Yes.  The City of Rayle and also make sure we 
copy the attorney for the City of Rayle, James Bobber 
(phonetic), so that he can advise the city as to what they 
need to do.  Make sure he gets a copy.  So, a letter of 
instruction.   
 
MS. SULLIVAN:  Judge Simpson has made a motion that we 
issue a letter of instruction to the City of Rayle 
regarding this case, and I will second that.  Is there any 
further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye." 
 
MR. SIMPSON:  Aye.   
 
MS. SULLIVAN:  Aye.  Senator Harp, I am giving you a chance 
to say aye.   
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(No response.) 
 
MS. SULLIVAN:  Any opposed? 
 
(No response.) 
 
MS. SULLIVAN:  None opposed.   
 
MR. HARP:  I vote aye. 
 
MS. SULLIVAN:  You vote aye?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Thank you.  That motion does pass 
unanimously.  I am trying not to forget about you here.  We 
are moving on to the next case, which is 2015-051, City of 
Riverdale. 
 
MS. WATSON:  This is a similar case.  In September of 2015 
a complaint was made when the City of Riverdale clerk's 
office shipped what they thought were election supplies to 
the Secretary of State's office when, in fact, they showed 
documents pertaining to past elections.  The election 
documents were from December of 2007, November 2007, 2009, 
2011, and 2013.  The City of Riverdale clerk and records 
management clerk mailed three boxes to the Secretary of 
State's office.  They failed to properly inventory the 
boxes resulting in mailing of the city election documents.  
The election documents of 2013 did not meet the 
preservation requirements that are set forth in 21-2-73 and 
therefore should have been secured.   
 We recommend the City of Riverdale, Sylvia Vaughn 
(phonetic), the city clerk, Linda Parco(phonetic), director 
of management be bound over to the AG's office for 21-2-
500(c). 
 
MS. SULLIVAN:  Is there anyone here wishing to speak 
regarding this case?  State your name and address for the 
record, please.   
 
MS. WILLIAMS:  Absolutely, I am Lari Williams (phonetic), 
and I am here with Sylvia Vaughn.  We are both from the 
City of Riverdale, Suite 200, Church Street, Riverdale, 
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Georgia 30274.  I represent the city as the city attorney, 
and Ms. Vaughn here is the city clerk.  A couple of these 
dates that were alleged in the complaint predate us so not 
much detailed information about those documents, but 
certainly, we can address the boxes being sent to the board 
that did not meet the preservation requirements.   
 Ms. Vaughn who has been the city clerk since 2014 – 
2015.  I apologize.  Did take over after Ms. Stephanie 
Thomas (phonetic), who I believe is a person named in the 
complaint, departed the city and is no longer the city 
clerk.  Ms. Vaughn has a couple of people that work under 
her.  One of those named, Ms. Linda Vadell (phonetic).  The 
occasion in which these boxes were sent, Ms. Vaughn 
indicated that Ms. Vadell said she was going to send these 
boxes back and that they were empty.  Unbeknownst to Ms. 
Vaughn, they were not empty, and she had not gone through 
the inventory of what was in those boxes.  So certainly not 
blame-shifting but just an explanation of indeed what 
happened.  An inadvertent mistake by one of the clerk's 
office employees.   
 2015, we recognized, “we” as being the city council, 
the city manager and myself, recognized that the city 
needed some help with respect to elections, and because of 
that, to avoid any more issues, we integrated into an 
intergovernmental agreement with Clayton County, and they 
now conduct the city's elections.  So we just had one in 
2017 that went over without any (indiscernible), and that 
seems to be the best way to handle the elections for the 
city until we have someone on staff that is properly 
trained in how elections should be conducted.  So 
hopefully, the explanation this afternoon helps you more to 
understand that while the city did make an inadvertent 
mistake, we have since corrected a lot of those issues by 
entering into an agreement and paying the county to conduct 
the elections for the city.  I am definitely happy to 
answer any questions or if the board wants to hear from Ms. 
Vaughn as the now current city clerk. 
 
MS. SULLIVAN:  Thank you.  Ms. Vaughn, is there anything 
you would like to add to that?   
 
MS. VAUGHN: No, I believe she covered everything.  I came 
in basically under the assumption that the records 
retention person was already basically trained, and when 
she informed me that the material in the boxes were blank, 







  
 


 53 
 


I took her word for it.  So it's, kind of like, I obtained 
this information after the fact, if that make sense.  So 
now since I have been the clerk, I make sure that 
everything is secured and in its proper place. 
 
MS. SULLIVAN:  So all of these -- looks like there were 
violations in place before Ms. Vaughn was the city clerk?   
 
MS. WILLIAMS: Yes.  Unfortunately, it predates us, and I do 
believe from the letter we received, Ms. Thomas could not 
be contacted.  We have not had any contact with her.  I can 
speak on behalf of the city in that regard.  So, 
unfortunately, yes, it does predate us. 
 
MR. SIMPSON:  I move we send a letter of instruction 
concerning the protection of records.   
 
MS. SULLIVAN:  Senator Harp, Judge Simpson has moved that 
we send a letter of instruction regarding the preservation 
of election documents.  I will second that.  Is there any 
further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor signify please vote by saying, 
"aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed?   
 
(No response.) 
 
MS. SULLIVAN:  That motion passes.  Thank you very much for 
being here.  Let the record reflect that Mr. Worley has 
joined us.  Welcome. 
 
MR. WORLEY:  Thank you, Madam Chair, and let the record 
reflect that I was required to be at a hearing in Federal 
court this morning.  I apologize for being late, but I am 
here now.   
 
MS. SULLIVAN:  We are now moving on to SEB Case No.  
2015-054, and this is a case involving repeat voting. 
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MS. WATSON:  In September of 2015, it was reported by North 
Carolina board of elections that there were six voters who 
were suspected of having voted in both Georgia and North 
Carolina.  We found that three of the six were not the same 
person that voted in North Carolina and Georgia, so there 
was no violation.  They had similar but not identical names 
and different identifying information.   
 The first voter, Mr. William Thomas Kennedy 
(phonetic), registered in Georgia in 1963 and then in 2009 
in North Carolina.  Mr. Kennedy had bought a second home in 
North Carolina.  He voted in 11/3/2009 and 11/4/2014 in 
Georgia and in North Carolina.  He cancelled his Georgia 
registration once he was contacted and was made aware of 
the violation, and I believe Mr. Kennedy's son-in-law, 
attorney George Koenig, advised that his father-in-law had 
some memory issues and is 89 years old.  North Carolina 
dismissed the case due to his status.   
 A second individual, Mr. Zane Bivens Wood (phonetic), 
registered in Georgia in 1988 and in North Carolina in 
2014.  Only one election overlapped on 11/4/2014 he voted 
in person, and on 11/4/2014 in North Carolina an absentee 
ballot in Georgia on 10/31/2014.  Mr. Wood provided medical 
documents to North Carolina regarding head injuries 
sustained in military service that causes memory issues.  
North Carolina dismissed due to his status.   
 Teresa Bradley (phonetic) registered in North Carolina 
in 1995 and in Georgia in 2006 in only one overlapped 
election 11/4/2014.  She voted in person in North Carolina 
an absentee ballot and in Georgia 10/28/14.  North Carolina 
did forward this to the district attorney, and they 
declined to prosecute due to no criminal intent.   
 We originally had all electors cited for repeat voting 
in the same election, but due to a lack of similar 
candidates and the voting occurring across State lines, we 
are now recommending that letters of instruction be issued 
to all three electors for violation of 21-2-216(f), no 
person shall remain an elector longer than such person 
shall retain the qualifications under which such person 
registered. 
 
MS. SULLIVAN:  Ms. Watson, is the new citation you are 
making suggesting it is a violation of that code section 
because once a voter who is registered in Georgia votes in 
an election in another state they are automatically no 
longer registered in the State of Georgia. 







  
 


 55 
 


 
MS. WATSON:  That's correct. 
 
MS. SULLIVAN:  So anyone who moves from this state to 
another state and votes in that election is no longer 
qualified to be an elector in Georgia as long as they are 
registered in another state; correct?   
 
MS. WATSON:  Correct. 
 
MS. SULLIVAN:  Thank you.  Is there anyone here who would 
like to speak regarding this case?   
 
MR. KOENIG:  My name is George Koenig.  I am with the 
Koenig Law Group at 1718 Peachtree Street, Suite 599, 
Atlanta, Georgia 30309.  I represent Bill Kennedy who is my 
father-in-law.  Just very briefly before I mention some of 
the facts relating to him, I did want to mention that each 
of the inspectors that we have been working with, Inspector 
Lewis, Inspector Watson, Inspector Howard (phonetic) have 
been real pros and fantastic to work with and very 
compassionate to the process.   
 My father-in-law first become aware of the issue about 
the double voting when he was contacted by the Secretary of 
State in North Carolina.  He did not know that he had done 
something wrong.  He has a vacation home up there where he 
has been spending more and more time up there.  To the best 
of his recollection of the reason that he registered up 
there was to vote in a local election in East Mountain, 
which is where his house is.  He was made aware by the 
North Carolina Secretary of State that you can't register 
in two states.  He immediately wrote to Fulton County and 
asked that he be stricken from the voting record here.  
Right now, he is in declining health.  He is not driving.  
Recently, his finances have been taken over by family 
members.  He's moved whatever retirement funds he has to 
fiduciary management.  We would just ask that, if possible, 
the board would just issue a letter of instruction or 
something along those lines, and we will make sure this 
does not happen again.  If you have any questions, I will 
be happy to answer them. 
 
MS. SULLIVAN:  Thank you.  Did any of the board members 
have any questions for Mr. Koenig?   
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(No response.) 
 
MR. KOENIG:  Thank you very much. 
 
MS. BRADLEY:  My name is Teresa Bradley.  My address is 
3723 Beetle (phonetic) Street, Atlanta, Georgia.  I made 
the mistake of voting in North Carolina as well as Georgia.  
I grew up in North Carolina and still go back periodically 
to help my family's business in North Carolina, and so I 
happened to be there during the election in 2014.  I was 
made aware of the mistake in 2015 by the State of North 
Carolina, and I am unregistered to vote in North Carolina 
at that time, and now I am registered to vote in Georgia.  
So I asked to receive only a letter.   
 
MS. SULLIVAN:  Thank you for being here.  Can you remind me 
of the recommendation in this case?   
 
MS. WATSON:  Yes.  A letter of instruction for 21-2-216(f). 
 
MS. SULLIVAN:  For the three respondents?   
 
MS. WATSON:  For all three respondents. 
 
MR. SIMPSON:  So moved. 
 
MR. WORLEY:  Second.   
 
MS. SULLIVAN:  Motion has been made and seconded as to a 
letter of instruction to the three respondents in this 
case.  Any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor signify by saying, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That is none opposed, and that motion 
passes.  Thank you to the respondents for being here.  
We're moving on now to 2015-065, City of Lumpkin, Stewart 
County.  It is Tab 56. 
 
MS. WATSON:  We received a complaint from Alfonso Selden 
(phonetic), Kimberly Selden (phonetic), and Monica Hubbard 
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(phonetic) concerning irregularities during the November 
3rd, 2015 City of Lumpkin Georgia municipal election.  The 
allegations are that the ballot was formatted wrong placing 
candidate Kimberly Seldon in the wrong post.  That Carolyn 
Iversen (phonetic) filled out an absentee ballot for Mitsy 
House (phonetic) and Darryl Wilson (phonetic).  It was also 
alleged that Carolyn Iversen was in possession of a stack 
of absentee ballot applications.  That councilman Barbar 
Releford (phonetic) and other city council members voted 
twice when they first received an improper ballot and after 
the ballot was corrected.   
 The investigation showed as allegation one concerning 
formatting of the ballot, Diane Powell (phonetic) the 
elections registrar, stated that she did send in incorrect 
information for printing.  Once the error was discovered, 
Diane Powell reported the issue to her supervisor, and they 
petitioned the court to get it corrected.  Prior to the 
correction, 24 electors had voted using the incorrect 
ballot, and 53 absentee ballots had been mailed prior to 
the ballot being corrected.  The court decision directed 
the 24 ballots already cast to be voided and to notify 
those electors to vote again, to void all returned absentee 
ballots and re-issue the corrected ballots.  As to the 
allegation two and three, there was no evidence to support 
the allegations.   
 We recommend the City of Lumpkin, Diane Powell, the 
previous Stewart County registrar be bound over to the AG’s 
office for the listed violations. 
 
MS. SULLIVAN:  Is there anyone here that would like to 
speak on this case?   
 
MR. MINTER:  Again, my name is Bin Minter.  I am here with 
the firm Smith Moore Leatherwood at 1180 West Peachtree 
Street, Atlanta, Georgia.  I am a county attorney for 
Stewart County Georgia as is Senator Josh McKoon, who is 
with me.  His address is 3 Bradley Park Court, Suite D, 
Columbus, Georgia.  We are here on behalf of the county to 
ask the board to either move for dismissal or for a letter 
of instruction be issued in this case.  The reason we, as 
the county attorneys, are here is because the 2015 election 
and (indiscernible) as we said earlier, was conducted by 
the county pursuant to an intergovernmental agreement.  
Under that agreement, as we said earlier, the City of 
Lumpkin handled the qualifying, but nonetheless, the county 
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ran the election.  It was the county attorney who filed the 
petition to the Superior Court subject to O.C.G.A. 21-2- I 
think it was 293, for direction from the Superior Court as 
to how to handle this matter when they found out there had 
been a mistake made.  It was the county that represented 
the board of elections, and a petition was filed by Ms. 
Kimberly Selden (phonetic) who I believe is the person who 
initiated this complaint, and even after Ms. Selden 
dismissed her complaint, voluntarily Chief Judge John Allen 
had a hearing anyway, and the county was there at that 
hearing where the judge also affirmed dismissal of the 
case.   
 We are also here because the board of elections is 
actually superintendent and chief registrar for Stewart 
County and has been since the 90s, and Ms. Powell was an 
employee of the board of elections.  I think her technical 
title at that time might have been supervisor.  Beg your 
pardon, her title might have been supervisor, but it was 
not the technical title.  I think the technical title was 
administrator or deputy registrar of the poll.   
 I understand Ms. Powell has spoken with investigators 
before.  I have not seen a transcript of that.  I don't 
know if it was under oath or not.  I do have copies of an 
affidavit Ms. Powell signed recently.  I would be happy to 
give it to the board if you care to see it.  Nothing in 
this affidavit is really controversial.  The only thing 
that she says that might at all conflict with what the 
investigative report showed is that Ms. Powell says that 
she received from the City of Lumpkin the names of the 
qualifying candidates after she had already had to send the 
information to the security of state.  So, in other words, 
she was waiting for the City of Lumpkin to give her the 
names.  They did not meet the deadline so she went based on 
prior information.  She sent that information on, she says, 
and afterwards she got the true qualifying paperwork.   
 
MS. SULLIVAN:  If you would like to submit it, that's fine. 
 
MR. MINTER:  Sure.  I would like to (presenting).  There 
are three copies of that, Madam Chair.  
 
MR. SIMPSON:  I move to enter these documents into the 
record.   
 
MR. WORLEY:  Second.   
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MS. SULLIVAN:  All in favor?   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  None opposed.   
 
MR. MINTER:  I should also point out that Ms. Selden, who 
is the person who filed the complaint, was an incumbent on 
the City of Lumpkin -- she was a council chair as an 
incumbent for the post of six.  Now, all of the seats in 
the City of Lumpkin are at-large seats, and Ms. Selden 
chose to run as a challenger against someone who is in Post 
4 instead of as an incumbent for her own seat in Post 6.  
In fact, in her application you can see where there is 
White-Out marks.  Apparently, she covered out Post 6 and 
put Post 4.  That is neither here nor there but just to 
show that there are reasons for confusion that have arisen.  
Nonetheless, there are statements clearly made because 
there is qualifying paperwork that showed that Ms. Selden 
was applying and qualifying for Post 4.  The board of 
elections office did receive that and they did not take 
action and did not recognize that mistake until October 
when early voting had already begun and absentee ballots 
had already gone out.   
 At that time the board of elections immediately 
contacted the then county attorney, Tommy Coleman 
(phonetic).  At his advice they stopped the election.  The 
board of elections then filed a petition in Superior Court 
and that was the order in October that was described in the 
investigative report.  The county Board of elections filed 
the order to address the mistakes.  Some votes were voided.  
Notices were sent out to those who had already voted that 
they could come and vote again.  Ms. Selden filed a 
complaint after the election.  She voluntarily dismissed 
that complaint.  As I said, Chief Judge John Allen wanted 
to have a hearing anyway.  There was a hearing, and in that 
hearing he agreed to findings of fact.  The prior Superior 
Court judge, Judge Rucker Smith, and he dismissed the suit.  
Since that time, two members of the board of elections are 
no longer on that board including the former chair Rosie 
Ross.  Diane Powell is no longer an employee of the board 
of elections.  She has since then been replaced by Mr. Todd 
Black, who has the role, again, as supervisor in quotes.   
 Nonetheless, county law is still that the board of 
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elections and registration is the superintendent, and they 
are the chief registrar.  The current members of the board, 
the current supervisor who is a full-time employee, they 
have all received extensive training.  Supervisor Todd 
Black has given me a list of his training.  It is sufficed 
to say he is not (indiscernible).  He has certified 
election registration in, I guess, CERA, all seven rounds 
of that training; State of Georgia county certification; 
GEOA conference training in 2017; again, VRAG conference 
training in 2017; GEOA, VRAG combined conference training 
in 2018; and then the members of the board, who are 
currently, Ms. Alfreda Hudson (phonetic) and then the 
chairman is Larry Westbrook (phonetic).  I forget the name 
of the -- Mr. Hammonds is the other member but all of them 
have also obtained all of the required certifications.   
 So given the fact that Ms. Powell is no longer there, 
that she was an employee at the time regardless and wasn't 
the superintendent and that there's been a lot of training 
since this time and this matter already came up before the 
Superior Court, that is why we ask today that the matter 
either be outright dismissed or a letter of instruction to 
those involved, and then the letter of instruction might 
need to be made out to the names of the board members -- 
excuse me.  The former members of the board of elections at 
the time since they certainly would be the ones who made 
this. 
 
MS. SULLIVAN:  Did any of the board members have any 
questions for Mr. Minter or Mr. McKoon?   
 
MR. WORLEY:  I do.  Of the 24 voters who had their ballots 
canceled, how many of them came back and voted?   
 
MR. MINTER:  I am not sure, Mr. Worley.  I am looking right 
now.  I have an answer and defense that was filed by the 
county in Ms. Selden's suit in case it would be there.  Do 
you have in your folders a copy of the October order from 
the Superior Court?   
 
MR. WORLEY:  We don't.   
 
MS. SULLIVAN:  We do not.   
 
MR. WORLEY:  I am sure it is in the investigative file. 
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MR. MINTER:  I have a single copy that I'm sure addresses 
that.  I do have a copy of the elections results that show 
that Ms. Selden lost her position by 70 percent to 30 
percent.  It showed the total number, but as we speak right 
now, I do not have that information.   
 
MR WORLEY:  Okay. 
 
MR. MINTER:  The court ordered the county to notify the 24 
individuals who cast advanced ballots that their ballots 
have been deleted and that they would be required to cast 
new ballots in order for their vote to be counted, but I 
don't know that we had any information about whether or not 
those 24 individuals did come back and cast new ballots 
following the Superior Court's order of October 28th, 2015. 
 
MS. SULLIVAN:  Thank you.  Are there any more questions 
from the board?   
 
(No response.) 
 
MS. SULLIVAN:  Is there anyone else here who would like to 
speak regarding this case?   
 
(No response.) 
 
MR.MINTER:  I do have a copy of that October order that we 
just referenced if you would like to see it.   
 
MS. SULLIVAN:  I think that is part of our investigatory 
file.  That's fine. 
 
MR. SIMPSON:  I move we send a letter of instruction 
including the old and the new members of the board of 
registrar. 
 
MS. SULLIVAN:  I'll second that.  Senator Harp?   
 
MR. HARP:  I'm here. 
 
MS. SULLIVAN:  Thank you.  Judge Simpson has just made a 
motion that we issue a letter of instruction in this case 
and I seconded.   
 
MR. HARP:  I second. 
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MS. SULLIVAN:  Any further discussion?   
 
MR. WORLEY:  I would ordinarily be inclined to refer this 
over to the Attorney General's office because I think it is 
a very serious matter when 24 people have their votes 
canceled, many of whom may not have had an opportunity or 
avail themselves of an opportunity to vote again but given 
the change in personnel and given that, I think, you have 
done all of the things that we would want you to do in this 
matter.  I would be agreeable to a letter of instruction. 
 
MS. SULLIVAN:  I agree with your comments.  We have a 
motion and a second on the floor.  All in favor of that 
motion, please, vote by saying, "aye." 
 
MR. WORLEY:  Aye.   
 
MR. SIMPSON:  Aye.   
 
MS. SULLIVAN:  Aye.  Any opposed?  That motion passes.  
Thank you very much for being here.   
 
MR. MINTER:  Thank you for your consideration. 
 
MS. SULLIVAN:  Okay, we are going back up to the top of the 
investigation report with Case No. 2014-049 Warren County; 
is that correct?   
 
MR. LEWIS:  Yes, ma'am.  That is correct.  Thank you, Madam 
Chair.  A Warren County voter alleges in this complaint 
that the Warren County registration office failed in their 
duties prior to the May 2014 election to inform voters of 
changes to the voter registration district maps thereby 
leaving many voters confused as to what district they were 
in.   
 Secondly, the complaint alleges that the Warren County 
Board of Education did not follow with the mandated pre-
clearance process when they changed the district maps in 
2012.  Warren County requested voter cards; however, some 
of the cards were delayed in printing due to issues with 
the data transferring on the requested spreadsheet in the 
consolidated precinct that they were working with.  Some of 
the cards were sent out, some were delayed in that process 
to no fault of Warren County.  It took some time to 
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identify the missing cards.   
 As to the district maps not being available, this was 
not substantiated as the maps were available and published 
in the newspaper.  As to the Warren County board of 
education not following procedures when they changed the 
district maps in 2012, we could not locate any evidence to 
support notification with the Department of Justice, the 
Secretary of State's office or the Legislative and 
Congressional Reapportionment office of the changes in 
2012.  However, in light of changes of the U.S. Supreme 
Court decision in June of 2013 which the court ruled that 
governing bodies no longer needed Federal approval to 
change voting procedures.  We recommend that this case be 
dismissed with no further action.  This preclearance 
process is no longer required. 
 
MS. SULLIVAN:  Is there anybody here who would like to 
speak regarding this case?   
 
(No response.) 
 
MS. SULLIVAN:  Did any of the board members have any 
questions for Mr. Lewis?   
 
MR. WORLEY:  There's not any question that the maps should 
have been submitted to the Justice Department?   
 
MR. LEWIS:  That is correct.   
 
MR. WORLEY:  Okay.  Well, I would make a motion that we 
refer this over to the Attorney General's office in that 
case since clearly there was a violation of the 
requirements, and it's just not the kind of thing that we 
ought to let slip by even though the law has subsequently 
changed. 
 
MR. SIMPSON:  Second. 
 
MS. SULLIVAN:  The motion on the floor that has been 
seconded is to bind this case over to the Attorney 
General's office.  Is there any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please vote by saying, "aye." 
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(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That is none opposed, and that motion 
passes.  The next case on our agenda is 2014-077, Worth 
County and that is Tab 44 in our binders. 
 
MR. LEWIS:  Thank you, Madam Chair.  Susan Brantly 
(phonetic), a candidate in the mayor's race filed a 
complaint with the Secretary of State's office alleging 
that the City of Sumner had elected officials in office 
that did not live in the city limits and that the City of 
Sumner improperly filed annexation paperwork while working 
in the election's office.  Consequently, some electors were 
not counted in the 2014 general special election.  The City 
of Sumner annexed lanes into the city in 2009.  In 2013, 
Worth County requested documents from the City of Sumner to 
include an updated map of the city, the borders and the 
district lines drawn.  The City of Sumner provided an 
updated map that was not approved at the time although the 
city clerk also wrote on a note stating that the list of 
residential and commercial addresses would be provided.  
There was no evidence that we found to show that the county 
ever received these documents.   
 On October the 15th, 2014, the mayor of Sumner hand-
delivered a letter to Worth County with accompanying 
documentation that they were unable to create an electors 
list at that time or make changes to the boundaries for the 
City of Sumner within the time frame that is outlined in 
O.C.G.A. 21-2-261(c) because it was within the 60 days 
prior to the election.  During the November 2012 election 
in the City of Sumner, there were nine names handwritten on 
the elector's list without getting prior approval from the 
county registrar's office.  Our investigation indicated 
that those electors were allowed to cast a ballot when they 
should have been issued a provisional ballot since they 
were not on the list of eligible electors at the time.   
 We recommend that the City of Sumner, Brian Walker 
(phonetic), city clerk, be bound over to the Attorney 
General's office for the listed violations 21-2-70, 21-2-
224(e), and 21-2-226(c). 
 
MS. SULLIVAN:  Any of the board members have any questions?   
 
(No response.) 
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MS. SULLIVAN:  Anyone here wishing to speak regarding this 
case? 
 
(No response.) 
 
MR. SIMPSON:  Was anyone who could have voted excluded from 
voting or were there any people that should not have voted 
that voted?   
 
MR. LEWIS:  Well, they allowed nine people in the 2012 
election to vote and hammered their names on the list of 
eligible electors when they were not on the list.  Those 
people should have been provided with provisional ballots 
and those ballots, probably for review at that time.  They 
came back, the same individuals that did, to vote in 2014, 
and they were given provisional ballots, and the county 
voted not to accept those ballots because they were not on 
the list of eligible electors.  Two elections, same group 
of people. 
 
MR. SIMPSON:  What evidence is there that the annexation 
has been completed properly?   
 
MR. LEWIS:  In October 15th of 2014, they hand-delivered 
all the correct documentation to the county, but there was 
not enough time based on the code to be able to make those 
changes prior to the election, so the county could not redo 
the list at that time because they were within 60 days of 
the election. 
 
MR. SIMPSON:  Has it been done now?   
 
MR. LEWIS:  Yes, sir. 
 
MR. SIMPSON:  So they have corrected the problem now?   
 
MR. LEWIS:  Yes, sir. 
 
MS. SULLIVAN:  I still make a motion that this case be 
bound over to the Attorney General's office.   
 
MR. WORLEY:  I would second that. 
 
MS. SULLIVAN:  Any further discussion?   







  
 


 66 
 


 
(No response.) 
 
MS. SULLIVAN:  No further discussion.  All in favor please 
say, "aye." 
 
MR. SIMPSON:  Aye. 
 
MR. WORLEY:  Aye. 
 
MS. SULLIVAN:  Aye.  Any opposed?   
 
(No response.) 
 
MS. SULLIVAN:  None opposed, and that motion passes.  I 
believe the next case is 2015-042, DeKalb County, Tab 49.   
 
MS. WATSON:  On August 2015 a complainant alleged candidate 
for House District 80, J. Max Davis, entered into the 
Ashford Dunwoody Road poll location on several occasions 
during the July 14th, 2015 special election and in a 
subsequent runoff election held on August 11th, 2015.  J. 
Max Davis was assigned to vote at the Ashford Dunwoody 
voting poll at 3110 Ashford Dunwoody Road.  The poll 
manager, Gwen Siegel (phonetic), advised that during the 
July 14th, 2015 special election runoff held on August the 
11th, 2015, she had witnessed incidents of candidate J. Max 
Davis coming back into the poll after he voted.  The person 
said on July the 14th.  Ms. Seigel reports that Mr. Davis 
came into the poll three times.  The first to vote and was 
observed speaking to voters on the way out and was asked to 
leave the poll.  The second time he came in with his wife 
when she voted and again was asked to leave the poll.  
Third visit was after the poll closed when he was inquiring 
about vote count.  After the report (indiscernible) 
incident, Mr. Davis responded back to DeKalb County 
elections and advised that he could not re-enter the 
polling location after voting while being a candidate on 
the ballot.  Mr. Davis was said to have understood the 
restrictions.  On August 11th, 2015, he came in to vote and 
again began to speak to voters and was asked to leave.  He 
returned in the afternoon with his wife and kids and sat on 
the pew inside the polling area with his kids while his 
wife voted.  Again, the poll worker asked him to leave the 
poll.  Mr. J. Max Davis was seen in the parking lot later 
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in the afternoon sitting in his vehicle when he noticed the 
poll manager.   
 We recommend that J. Max Davis, candidate for House 
District 80, be bound over to the AG’s office for violation 
of 21-2-414(b) restrictions on campaign activities. 
 
MS. SULLIVAN:  Is there anyone here wishing to speak 
regarding this case? 
 
(No response.) 
 
MR. SIMPSON:  I move to bind this case over.   
 
MR. WORLEY:  Second. 
 
MS. SULLIVAN:  There's a motion and a second to bind this 
case over.  Any further discussion regarding this?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  And that is none opposed, and that motion 
passes.  Moving on to 2014-058, Number 53. 
 
MS. WATSON:  Yes, October 2015 a complaint was reported 
that the City of Hiawassee failed to notify electors of a 
precinct change in the November 3rd, 2015 election.  The 
City of Hiawassee was holding an election on November 3rd, 
2015.  The city elections were previously contracted to be 
handled by the Towns County elections office; however, in 
March of 2015 the City was notified in writing that Towns 
County would no longer be handling the City of Hiawassee 
elections for them which would require a poll location 
change.  The change was from 48 River Street to the 
building across the street at 50 River Street.   
 The city clerk handling elections, Ms. Galloway 
(phonetic), ran a notice in the local paper and placed 
notice on the door of the new poll location.  It was 
determined that no request for new precinct cards were made 
and no new cards were issued to the registered electors.  
Additionally, no notice was posted on the door of the 
previous poll location until contacted by the investigator 
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during advanced voting at which time the notice was 
immediately posted.   
 We are recommending a letter of instruction for City 
of Hiawassee and Ms. Galloway, the city clerk and election 
supervisor, for violation 21-2-265, duty of superintendent 
to select polling places, when they failed to post the 
notices such change on the previous polling place and three 
other places in the immediate vicinity thereof.  We had 
originally requested a violation of 21-2-226 for the City 
of Hiawassee; however, that applies to the county and not 
the City of Hiawassee, and we are requesting that be 
dismissed. 
 
MS. SULLIVAN:  Is there anyone here that would like to 
speak regarding this case?   
 
(No response.) 
 
MS. SULLIVAN:  Did any of the board members have any 
questions for Ms. Watson?   
 
(No response.) 
 
MS. SULLIVAN:  And the recommendation is a letter of 
instruction be issued to both the City of Hiawassee and Ms. 
Galloway?   
 
MS. WATSON:  That is correct.   
 
MS. SULLIVAN:  I will make that motion. 
 
MR. SIMPSON:  Second. 
 
MS. SULLIVAN:  Any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please vote by saying, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That motion passes.  We have two more cases 
on the investigations report.  I think we will go ahead and 
knock those out before lunch.  We have 2015-061, Cobb 
County, Tab 54. 
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MS. WATSON:  In October 8th, 2015, Cobb County elections 
and registration manager, Beth (indiscernible), forwarded a 
complaint to the investigations division regarding improper 
voter registration procedures.  The elections office had 
received copies of four applications for voter registration 
from the Georgia Coalition for People’s Agenda.  The Cobb 
County elections office did not receive the original 
applications, and one of the applicants was then showing to 
be in a felony status.  Additionally, Cobb elections 
received 46 applications for voter registration from the 
Delta Sigma Theta sorority at Kennesaw State, the 
organization who collected those applications on September 
3rd, 2015, and failed to forward to the Cobb County 
elections until February 3rd, 2016.   
 The investigation showed that the Georgia Coalition 
for the People's Agenda submitted four listed voter 
registrations by fax.  The applicant believed to be under 
felony sentence was found to have completed their sentence, 
and the George Coalition advised that they mailed the 
originals, but they have never been received or located.  
It was verified that the 46 voter registration applications 
from Delta Sigma Theta were not forwarded in a timely 
manner.  Jamal Riggins (phonetic) advised that a 
miscommunication with another member of the sorority caused 
the delay.  She thought the applications had already been 
delivered.   
 We originally requested Mary Butler, for the Georgia 
Coalition for the People's Agenda, be bound over for State 
Election Board Rule 183-1-029, and we are recommending that 
case be dismissed for insufficient evidence as we cannot 
show -- that they said they mailed them and Cobb County 
said they never received them.  We can't show that they 
were not misplaced in the mail, or they did not actually 
mail them, and we are recommending that Jamaal Riggins, 
primary advisor for Delta Sigma Theta, be bound over to the 
AG's office for State Election Board Rule 183-1-6.028 
 
MS. SULLIVAN:  Is there anyone here who would like to speak 
regarding this case?  
 
(No response.)  
 
MR. SIMPSON:  Wouldn't the proper person to bind over be 
Mary Butler, the convener of the Georgia Coalition for the 
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People's Agenda?  That is probably not a legal entity.  We 
have bound over the advisor to the Delta Sigma Theta 
sorority, and Mary Butler is named as the respondent.  So 
if the case is bound over, shouldn't it be bound over in 
individuals’ names?   
 
MS. WATSON:  We are recommending that the case for Mary 
Butler and Georgia Coalition for the People's Agenda be 
dismissed, as they said they submitted four applications 
and Cobb County said they did not receive them, and we 
can't show that she did not actually mail them.  There are 
two different entities.  There is the Georgia Coalition and 
then the KSU sorority.  We are recommending dismissal 
against the Georgia Coalition and bind over for Jamaal 
Riggins with Delta Sigma Theta. 
 
MS. SULLIVAN:  Do we have any record of how we have handled 
these cases in the past when it is essentially a he 
said/she said as to whether or not the applications were 
mailed or not mailed?  Do we have any record of how we've 
typically handled these cases?   
 
MR. SIMPSON:  I think we have bound them over, but I think 
the problem that bothers me is that I don't think you can 
bind over the Georgia Coalition.  I'm not sure what type of 
entity, if any, that is.   
 
MR. WORLEY:  Well, is the Georgia Coalition a respondent in 
the case?   
 
MR. SIMPSON:  No, I would not think so.   
 
MS. SULLIVAN:  Mary Butler is. 
 
MR. SIMPSON:  Mary Butler is the respondent, but she is 
recommending that we bind over the Georgia Coalition, which 
I don't think we can do.   
 
MS. WATSON:  No.   
 
MR. WORLEY:  No, I don't think that is the recommendation.  
I think they are recommending that we bind over the 
sorority that is involved.   
 
MS. WATSON:  That is correct.  Jamaal Riggins. 
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MR. SIMPSON:  But not the -- 
 
MR. WORLEY:  And not the Georgia Coalition.   
 
MS. SULLIVAN:  But if the motion passes to bind over, I 
agree that it should be Mary Butler and not in the name of 
the George Coalition.  So the recommendation is that it be 
dismissed.  I would like to ask our counsel -- maybe, I 
should not ask this question considering what the Board may 
do.  My question relates to the sufficiency of the evidence 
about the allegations.  If you have any guidance, 
generally.   
 
MR. CORRERIA:  Well, generally, in this sort of case 
(indiscernible), so there is really no way to show that 
Mary Butler did not, in fact, mail those voter registration 
applications, but Ms. Watson has contacted our office in 
regards (indiscernible).   
 
MS. SULLIVAN:  Thank you.   
 
MR. WORLEY:  Sorry, I did not hear that last part.   
 
MR. CORRERIA:  The investigative office contacted our 
office for guidance on the recommendation in this case.  So 
we agree with the recommendation. 
 
MS. SULLIVAN:  Thank you.   
 
MR. WORLEY:  I would move that we adopt the recommendation 
to bind over the sorority and their official. 
 
MS. SULLIVAN:  I will second that motion.  Any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor of binding over Mr. Riggins 
please vote by saying, "aye." 
 
MR. WORLEY:  Aye.   
 
MR. SIMPSON:  Aye.   
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MS. SULLIVAN:  Any opposed?  
 
(No response.)  
 
MS. SULLIVAN:  That motion passes.  I need a motion to 
dismiss Ms. Butler, or we need a motion regarding the 
allegation complaint regarding Ms. Butler and the Georgia 
Coalition.   
 
MR. SIMPSON:  So moved. 
 
MR. WORLEY:  Second. 
 
MS. SULLIVAN:  The motion is to dismiss Ms. Butler and the 
Georgia Coalition of the allegations that were put before 
us, and it has been made and seconded.  Any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please vote by saying, "aye." 
 
MR. WORLEY:  Aye.   
 
MR. SIMPSON:  Aye.   
 
MS. SULLIVAN:  Any opposed?   
 
(No response.) 
 
MS. SULLIVAN:  And that motion carries. 
 
MR. HARP:  I am here, but I was waiting, but I vote aye.   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  One more.  Case No. 2015-062, City of 
Morrow, Number 55.   
 
MS. WATSON:  In October of 2015 a complaint alleged the 
City of Morrow city clerk election superintendent, Bea 
Tran, (phonetic) failed to have the ballots probably 
printed as the (indiscernible) Patricia Manley (phonetic) 
with a degree titled Doctor.  The allegation was verified 
as accurate.   
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 We recommend the City of Morrow and Bea Tran, the 
former city clerk and elections supervisor, be bound over 
to the AG's office for 21-2-283, printing and safekeeping 
of ballots and labeled by superintendent and State Election 
Board Rule 183-1-11.022. 
 
MS. SULLIVAN:  Is there anyone here wishing to speak on 
this case?   
 
(No response.) 
 
MS. SULLIVAN:  Did any of the board members have any 
questions?   
 
(No response.) 
 
MS. SULLIVAN:  And again, the motion is to bind over the 
City of Morrow and the city clerk.   
 
MS. WATSON:  And the former city clerk.  That is correct.   
 
MR. SIMPSON:  I move that we issue a letter of instruction 
to the City of Morrow and the election officials -- 
election superintendent and city clerk.   
 
MS. SULLIVAN:  So all of the respondents?   
 
MR. SIMPSON:  Yes. 
 
MS. SULLIVAN:  Judge Simpson has made a motion to issue a 
letter of instruction to the respondents in this case.  Is 
there a second of his motion?   
 
MR. HARP:  I'll second it. 
 
MS. SULLIVAN:  Okay.  That motion is made and seconded to 
issue a letter of instruction.  Is there any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  There being no further discussion please 
vote by saying, "aye." 
 
MR. SIMPSON:  Aye.   
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MR. HARP:  Aye.   
 
MS. SULLIVAN:  Any opposed?   
 
MR. WORLEY:  No.   
 
MS. SULLIVAN:  And I am not going to vote in this case.  So 
the motion will carry 2-to-1.  I think it is time, with 
that, that we break for lunch.  I think we need to go into 
executive session to discuss pending litigation.  If 
someone would like to make a motion.   
 
MR. WORLEY:  I move that we go into executive session to 
discuss pending litigation.   
 
MR. SIMPSON:  Second.   
 
MS. SULLIVAN:  Motion is made and seconded.  All in favor 
please vote by saying, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Any opposed?  None.  We are now in executive 
session.  If we could all be back by one o'clock to 
reconvene, and Senator Harp, we will call you back in an 
hour. 
 
(Off the record at 12:04 p.m.) 
 
(Back on the record at 1:01 p.m.)   
 
MS. SULLIVAN:  Let the record reflect that we are calling 
this meeting back to order at 1:01 p.m., and we need to 
exit executive session.   
 
MR. WORLEY:  So moved. 
 
MS. SULLIVAN:  Second.  Motion made and seconded.  All in 
favor?  
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  Motion passes.  We are back in open session.  
No action was taken during executive session.  We have four 
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cases on the consent calendar to discuss.  The first one is 
SEB Case No. 2014-075, Douglas County, Tab Number 3 in our 
binders.   
 
MR. LEWIS:  Thank you, Madam Chair.  I am probably going to 
mispronounce her name, but Roxanne Walsack (phonetic) 
advised that she was turned away from voting in the 
November 4th, 2014 general election in Douglas County and 
that she was not found on the list of electors for eligible 
voters.  She requested a provisional ballot and was denied 
a provisional ballot.  The voter went to Praisemill 
(phonetic) Baptist Church in Douglasville to vote on 
November the 4th.  She completed a voter certificate and 
presented a driver’s license with an address of 6051 
Plumcrest (phonetic) Road, Douglasville.  The poll worker 
could not locate Ms. Walsack in the express poll, and a 
call was placed to the elections office.  Ms. Walsack was 
told she was at the wrong poll location and was directed to 
Merelake (phonetic) Elementary.  Ms. Walsack tried to 
explain that this was her old address poll location and not 
the poll location for her new address and that she had gone 
to DDS, Drivers Division Services, and made changes to her 
address and voter registration changes.  The voter stated 
that she did not have time to go to the other poll location 
due to work obligations even though there was time due to 
the poll being open.   
 It was confirmed that DDS did show an address change 
on August the 23rd, 2014 and that voter registration was 
selected as yes on the DDS paperwork.  However, the voter 
registration through DDS was not submitted to Douglas 
County due to a clerical error through DDS when the 
examiner marked “no” instead of “yes” on the transmittal 
form that they send of changes to Douglas County.  There is 
insufficient evidence to suggest a violation of Georgia 
Elections code in this case, and we recommend a dismissal. 
 
MS. SULLIVAN:  Questions, Mr. Worley?   
 
MR. WORLEY:  I don't have any questions.  I think the 
record is clear, but I ask that this case be pulled out 
because I think it should be referred on to the Attorney 
General or a letter of instruction of some sort, at least, 
should be sent to Douglas County to let them know that when 
a person requests a provisional ballot, they are to be 
given a provisional ballot.  That is a requirement of 
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Federal law and that is the problem as I see it with this 
case.   
 So I would move that the case be bound over the 
Attorney General's office.   
 
MS. SULLIVAN:  So she did request a provisional ballot but 
was not given one, and the recommendation is it is not a 
violation.  Why?   
 
MR. LEWIS:  Not according to SEB Rule 183-1-12.06 on Page 
30.28 in the rule book.  If they go to the electors table 
and are found to be an eligible voter but at the wrong 
precinct and time remains that the voter can be redirected 
to the correct precinct, the county has the opportunity to 
do so and that's what they did this case.  It sounds like 
maybe the SEB rule does not match up to what the Federal 
requirements are. 
 
MR. WORLEY:  Well, I think it is okay for the local poll 
official to tell them that, but at that point after they 
are told and they then still request a provisional ballot, 
I think they have to be given the provisional ballot.  So I 
don't think it's necessarily a conflict between the State 
rule and the Federal, but if someone does, in fact, request 
a provisional ballot, they need to be given one. 
 
MS. SULLIVAN:  Well, what's it a violation of if they are 
not?  If it's not a violation of the -- I don't have the 
rule handy.  (Presenting rule book to Chair.) So I don't 
know what we bind it over on if it is not something that 
they violated.   
 
MR. CORRERIA:  There is some inconsistency between the 
(indiscernible) and HAVA, and I think the board might want 
to consider amending or making changes to the 
(indiscernible).  I absolutely agree that a voter at a 
polling place should be given a provisional ballot for not 
only electors in that polling place pursuant to HAVA, they 
are entitled to a provisional ballot.  But the way the 
regulation reads, if they are not on the list for that 
polling place but they are on the list for another polling 
place, the polling manager directs them to that other 
polling place. 
 
MR. WORLEY:  Isn't there some general catch-all provision 
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where a violation of HAVA would be a violation of some 
provision in the State Election code?   
 
MR. CORRERIA:  I don't know something off the top of my 
head.  Obviously, the provisions of HAVA prevail and that 
is what the election officials should be doing. 
 
MR. WORLEY:  Right.   
 
MS. SULLIVAN:  But we can't find the violation of 
(indiscernible). 
 
MR. CORRERIA:  Right.   
 
MS. SULLIVAN:  Unless you come up with some catch-all.  If 
Mr. Worley figures out how we can.  For what it's worth, I 
agree we have to consider amending this regulation so that 
it is consistent. 
 
MR. LEWIS:  That would certainly help out investigative 
staff.  We have had issues with this, too, come up in the 
past, and counties have come in here and argued this rule, 
and we have cited the provision, and they come in and argue 
this rule and say we are following the board rule.  Why are 
you citing this, so some clarity would be beneficial for 
us?   
 
MR. HARVEY:  Just so you are aware, we train the counties 
to give out provisional ballots.  In my conference last 
weekend, I sat in front of everyone and said and other 
people have said, give them a provisional ballot, and so it 
is very clear that is the expectation. 
 
MR. WORLEY:  Given that, why don't I suggest this, I 
withdraw my previous motion, and I would move that we send 
a letter to Douglas County informing them of that.  If 
someone requests a provisional ballot, they are to be given 
one. 
 
MS. SULLIVAN:  I would second that.  So essentially instead 
of dismissing the case, we are writing a letter of 
instruction to the county to instruct them to give out 
provisional ballots when requested; is that correct?   
 
MR. WORLEY:  Yes.   
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MS. SULLIVAN:  I second that.  We have a motion and a 
second.  Any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  No opposed, and that motion carries.  The 
next case is Liberty County, 2016- 077, Tab 15. 
 
MR. LEWIS:  Thank you, Madam Chair.  There were two 
complaints made from voters in Liberty County involved in 
the May 24th, 2016 presidential election primary.  The 
first allegation involved poll manager at the Midway 
precinct and Sheriff Stephen Sikes (phonetic).  Sheriff 
Sikes reportedly went to the precinct and was involved in a 
confrontation with a poll manager after the sheriff took a 
picture of the poll manager inside the voting areas.   
 The second allegation stems from a series of 
allegations made by supporters of the opposition candidate, 
Sheriff Bowman (phonetic), that included claims of double 
voting and eligible voters and security concerns with 
voting machines.   
 The investigation revealed that Donald Spencer 
(phonetic) was a poll manager in Liberty County.  Mr. 
Spencer advised that he had requested some of the deputies 
move their vehicles outside, 150 feet from the poll -- 150 
feet campaign line from the poll as the sheriff's name was 
included on the vehicles, and he believed him to be 
considered as a campaign employee.  Sheriff Sikes came to 
the poll location and entered the poll and took a 
photograph of poll manager Spencer and exited the poll.  
Mr. Spencer followed Sheriff Sikes out of the building, and 
he got into a heated argument and discussion about him 
taking the picture.  This confrontation also came up with 
the petition to contest the election by the opposing 
candidate in the Superior Court hearing concerning this, 
and the confrontation between Sheriff Sikes and Mr. Spencer 
was also addressed by Judge McCorvey (phonetic).  Noted in 
the order is that Sheriff Sikes was not campaigning when he 
entered the facility and was acting within the scope of his 
duties as the sheriff.   
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 Regarding the remaining allegations, there was 
insufficient evidence to support any violation of elections 
code.  There is insufficient evidence to support a 
violation of election code for the entire case, and we 
recommend that the case be dismissed. 
 
MS. SULLIVAN:  Do you have any questions?   
 
MR. WORLEY:  Not a question, but I was concerned about this 
case.  Well, I do have a question.  The sheriff was a 
candidate on the ballot?   
 
MR. LEWIS:  Yes, sir.   
 
MR. WORLEY:  And the sheriff did go into the polling place 
and take a picture?   
 
MR. LEWIS:  Yes, sir.   
 
MR. WORLEY:  Which is a violation of law. 
 
MR. LEWIS:  Well, the sheriff said he was there conducting 
an investigation about who was running his deputies off, 
and the sheriff has a constitutional duty for poll security 
and can be supplanted to the deputies as well.  So he was 
going in to identify the individual who was running his 
deputies off.  He had gotten some complaints and that is 
what he testified to in court. 
 
MR. WORLEY:  That's his view of the facts.  I take it Mr. 
Spencer had a different view of the facts.   
 
MR. LEWIS:  Correct. 
 
MR. WORLEY:  And our general rule has always been that if 
there is a dispute over the facts, that that's enough 
probable cause to bind it over to the Attorney General's 
office and given that he was a candidate, that he did do 
something that is a prima facia violation of the statute, 
that there was arguably some intimidation of the poll 
manager.  I thought it was appropriate to bind it over.  I 
would move that we bind it over to the Attorney General's 
office. 
 
MS. SULLIVAN:  We have a motion on the floor to bind over 
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all of the respondents or -- 
 
MR. WORLEY:  No, just the sheriff. I agree that the other -
- 
 
MS. SULLIVAN:  To bind the allegations regarding the 
sheriff over to the Attorney General's office.  We need a 
second in order to vote on that motion.  Was that a second?  
I will give you an opportunity, Senator Harp, in case you 
want to second; otherwise, this motion will fail. 
 
MR. HARP:  Madam Chair, what were the reasons the deputies 
were there?   
 
MS. SULLIVAN:  The reason the deputies were there.   
 
MR. LEWIS:  The deputies often go by poll locations to 
check on poll security.  I assume some deputies came in to 
vote and then left.  Some came in to check on the poll 
operations.  So that is not uncommon, and we often get 
complaints about, in particularly Sheriff's races, for cars 
being inside the 150 feet and being at the poll locations 
and a lot of communities do have the sheriff's name on the 
car, but they don't have the poll managers running them 
off, and that was the complaint that, supposedly, Sheriff 
Sikes had received that the poll manager was running his 
deputies out of the poll location.  He wanted to identify 
who that person was.  As I said, this came up in the 
petition to contest the election in Superior Court, and 
Judge McCorvey did address that, and he did say in the 
order that was released that Sheriff Sikes was there on 
official business and was not campaigning and had every 
right to be there. 
 
MS. SULLIVAN:  So that is part of the court order?   
 
MR. LEWIS:  It is. 
 
MS. SULLIVAN:  So I think the motion fails for lack of a 
second.  I will make a motion, particularly based on that 
court order that is cited and the factual issues have been 
investigated, that we dismiss this case.  Would anyone like 
to second that motion?   
 
(No response.) 
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MS. SULLIVAN:  All right.  That motion fails.  Your turn to 
make a motion, Senator Harp.   
 
MR. HARP:  I think it needs to be referred to the AG to get 
to the bottom of this.  The reason I asked the question 
about the deputies being there, I have not seen a sheriff's 
car in South Georgia that did not have Sheriff John or 
whatever the name is plastered all over without it being an 
election with the biggest stickers you can have and the 
intimidating presence of law enforcement.  That is why they 
had a valid reason that they went there.  It sounds like 
they were parking their cars (indiscernible) rolling 
posters, for lack of a better word.  I would like to get 
some more information into that.  I think we need to 
reconsider the motion and go forward with this case.   
 
MS. SULLIVAN:  I think you can make a new motion since 
we've already voted once.   
 
MR. WORLEY:  I will second that motion. 
 
MS. SULLIVAN:  The motion is made and seconded.  Any 
further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor vote "aye." 
 
MR. HARP:  Aye.   
 
MR. WORLEY:  Aye.  
 
MS. SULLIVAN:  Those opposed.  Nay.  The motion passes.   
 
MR. LEWIS:  Is this to bind over?  I could not hear.   
 
MS. SULLIVAN:  Sorry.  Yes, the motion was to bind it over.   
 
MR. LEWIS:  To the AG's office?   
 
MS. SULLIVAN:  To the AG’s office, the sheriff.  That is 
correct.  Senator Harp, correct?   
 
MR. HARP:  Yes, if we reconsidered it to bind the sheriff 
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over to the AG’s office.   
 
MS. SULLIVAN:  I think we just passed that motion.  Are you 
good with that? 
 
MR. WORLEY:  Yes. 
 
MS. SULLIVAN:  The next case is Tab 17, which is 2016-126, 
Carroll County.   
 
MR. LEWIS:  Madam Chair, on August 24, 2016, we received a 
report that individuals were conducting a voter 
registration drive at the University of West Georgia where 
they were stopped by campus police.  During the stop, a 
number of voter registration applications were taken and 
altered prior to being transmitted to the appropriate 
elections offices.    There were eight individuals 
from the New Georgia Project that were on the University of 
West Georgia campus conducting a voter registration drive.  
No prior permissions or requests were sought from the 
organization or the individuals to be on campus or to 
conduct a drive on campus which is against campus policy.   
 The campus police had received complaints concerning 
individuals collecting student information.  The campus 
police stopped the individuals, identified them, and 
checked for outstanding warrants.  The campus police 
requested an investigator due to identifying information on 
the applications had no prior notification or 
correspondence from the organization.  There were questions 
concerning the legitimacy of the canvassers gathering 
complete social security numbers, dates of birth, and 
addresses of the students.  The applications that contained 
full social security numbers were blacked out to leave only 
the last four digits of the socials and returned to UWG 
canvassers for submission.  The applications were submitted 
and processed to the appropriate elections office, and no 
issues in processing applications were found in relation to 
the blocking portion of the SSN.   
 There was insufficient evidence to suggest a violation 
of Georgia Election code in this case.  We recommend a 
dismissal. 
 
MS. SULLIVAN:  Mr. Worley, what is your pleasure?   
 
MR. WORLEY:  Well, my issue in this case is, I just don't 
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think it's appropriate for police officers of the 
University to be altering valid applications for 
registration.  I just think that is a violation, and I 
would move that it be bound over the Attorney General's 
office. 
 
MS. SULLIVAN:  I don't disagree that the University police 
here may have overstepped.  My questions is, what rule or 
law is there a violation of that we are binding over? 
 
MR. LEWIS:  Well, none of what the University police did 
prohibited the applications from being processed and these 
voters being registered. 
 
MR. WORLEY:  Isn't there a rule that prohibits changing the 
applications after they are given to the third-party that 
is collecting them?  
 
MS. CORRERIA:  21-2-562(a)(2) prevents somebody from 
material alterations or attachments, destroying any entry 
that has been lawfully made. 
 
MS. SULLIVAN:  Would it be a material altercation if the 
applications are not able to processed, I guess is the 
question?   
 
MR. CORRERIA:  And because those first five digits are not 
required in order to process the application.  I mean, that 
would be questionable, but that's a material change because 
the registration applications were, I believe, all 
processed because they can only take the last four digits.  
I think what they were trying to do is keep the personally 
identifying information -- they were more concerned about 
(indiscernible).   
 
MR. WORLEY:  I understand what they were trying to do.  I 
don't really think they had any authority to do that, and 
the other way to look at that is that if you remove more 
than half of the numbers on a social security number that 
is a material alteration. 
 
MR. CORRERIA:  The voter registration forms at HAVA require 
only the last four digits to process that. 
 
MR. WORLEY:  I understand that, and I understand that they 
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were processed, but I think it's a slippery slope if we 
allow anyone, really, to make such a change for their own 
reasons.  So that's why I would bind it over.  I am not 
saying that it absolutely was a violation of the law, but I 
think it is an open question, and I think it would be 
useful to have the Attorney General's office look at that. 
 
MS. SULLIVAN:  Would you like to make that motion?   
 
MR. WORLEY:  That is the motion that I am making. 
 
MS. SULLIVAN:  And I will second it.  Is there any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye." 
 
MR. WORLEY:  Aye. 
 
MS. SIMPSON:  Aye.   
 
MS. SULLIVAN:  Any opposed? 
 
MR. HARP:  For me it's an aye.   
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  And that motion passes.   
 
MR. LEWIS:  Motion to bind over?   
 
MS. SULLIVAN:  Motion to bind over.  We have one case left 
on our reports.  2017-052, City of Temple, Tab 32.   
 
MS. WATSON:  In October of 2017 the complainant reported 
possible qualification procedure error issues concerning 
the municipal elections held in the City of Temple, 
November 7th of 2017.  We found the city's possible 
intimidation of two minority candidates, one of whom was 
running for mayor and the other councilmen.  They attempted 
to conduct background checks on each municipal candidate.  
Whether this was the proper response, allegations that one 
or more of the candidates had a felony or criminal record.  
The expectations placed upon the new city clerk in terms of 
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conducting qualifications and whether these expectations 
were proper and in compliance with Georgia Election Code.   
 The investigation showed barring allegations of 
intimidation of candidates, Gregory Powell (phonetic) and 
Avante Copeland (phonetic), refused to offer a statement 
regarding whether they felt intimidated by officials in the 
City of Temple.  No evidence has been produced that would 
suggest any type of coercion was utilized to cause the two 
individuals to withdraw their candidacy.  Regarding the 
candidate background checks, the City of Temple did, in 
fact, request that each candidate submit to a criminal 
history check to which three of the candidates submitted 
and three refused.  City clerk, Kristin Ethridge (phonetic) 
stated that the city attorney Mike McGray (phonetic) 
informed her that the city would take no action against any 
candidate who refused nor is there evidence to suggest that 
any such action was taken.   
 In regards to the city clerk with no qualifications, 
city clerk registrar, Kristin Ethridge, stated she did not 
know she was being coerced into performing any functions 
outside the scope of her authority as a municipal 
qualifying officer nor did she do so.  Although city 
officials did plan to conduct an in-house hearing to 
determine the eligibility of Mr. Powell (phonetic), this 
hearing took place in Carroll County, the board of election 
and registration and conducted its own hearing which 
resulted in Mr. Powell being disqualified as a candidate.   
 There is insufficient evidence to suggest a violation 
of Georgia Election Code, and we recommend dismissal. 
 
MS. SULLIVAN:  Mr. Worley, you have the floor.   
 
MR. WORLEY:  I think it's completely inappropriate for 
officials who are doing qualifications to take it upon 
themselves to impose another step of doing criminal 
background check, and I think that should be referred to 
the Attorney General's office.   
 
MS. SULLIVAN:  Are you aware of what code section that 
violates?  (Indiscernible.) 
 
MR. WORLEY:  No.  Well, I think that essentially that there 
is a set list of statutory requirements for qualifying to 
run for office, and that nowhere among those is to submit 
yourself to a criminal background check, and I think given 
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the potential for abuse, this is a case that the Attorney 
General's office should weigh in on and examine.  I think 
my view would be that effectively the local officials 
violated the requirements of the statutes that set out the 
qualifications for public office. 
 
MS. SULLIVAN:  Would your motion include all three 
allegations?  It's imitation, coercion to withdraw 
candidacy.  The criminal history check is in Number 2. 
 
MR. WORLEY:  No.  It would just be Allegation Number 2, the 
criminal history.   
 
MS. SULLIVAN:  Allegation Number 2.  You made that motion?   
 
MR. WORLEY:  Yes. 
 
MS. SULLIVAN:  Mr. Worley has made the motion to bind over 
Allegation 2 as to the respondents to the Attorney 
General's office.  I will second that.  Any further 
discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor please say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  That is none opposed, and that motion 
carries.  That concludes the cases listed on our 
investigation report.  Now, we have the Attorney General 
report.   
 
MR. WORLEY:  And Madam Chair, if I could just for the 
record, thank you for holding those cases until I was able 
to get here.   
 
MS. SULLIVAN:  My pleasure.  Ready for the Attorney General 
report.  So we have a number of consent orders placed in 
the Attorney General report.  Unless any of the board 
members object, I think that we can go ahead and vote on 
all those consent orders as a block and approve them.  Are 
there any of the cases on the consent order list in the 
Attorney General report that any of the board members would 
like to discuss separately?   
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(No response.) 
 
MS. SULLIVAN:  Is there any member of the audience who 
would like for the board to discuss any of these consent 
orders separately? 
 
(No response.) 
 
MS. SULLIVAN:  I think we can entertain a motion to approve 
all of the cases listed in our agenda under the Attorney 
General Report. 
 
MR. HARP:  So moved.   
 
MR. WORLEY:  Second. 
 
MS. SULLIVAN:  That is moved by Senator Harp and seconded 
by Mr. Worley.  Any further discussion?   
 
(No response.) 
 
MS. SULLIVAN:  All in favor?  
 
MR. WORLEY:  Aye 
 
MS. SULLIVAN:  Aye.   
 
MR. CORRERIA:  Just to be clear, that is the consent orders 
and the dismissals?   
 
MS. SULLIVAN:  Yes.  The consent orders and the dismissals.  
That is correct.  (Indiscernible) the entire report, and 
Senator Harp was that a yes for you?   
 
MR. HARP:  Yes, it is.   
 
MS. SULLIVAN:  That is none opposed.  So that motion 
carries, and I believe now that we can entertain a motion 
for adjournment. 
 
MR. WORLEY:  So moved. 
 
MR. HARP:  So moved. 
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MS. SULLIVAN:  I don't know if it requires a second but 
looks like we have one.  All in favor please say, "aye." 
 
(Whereupon the vote was unanimous.) 
 
MS. SULLIVAN:  None opposed?  And the motion carries.  
Thank you for being here.  Senator Harp, you are able to 
join us at our next meeting and completely healed up.  We 
missed you today.  Thank you for joining us.   
 
MR. HARP:  I am looking forward to it.   
 
MS. SULLIVAN:  Thank you, bye-bye.  


 
(Proceedings concluded at 1:30 p.m.) 
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GOP activist’s voter challenges raise questions in
Georgia
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FILE - In this Thursday, Dec. 10, 2020, file photo, David Shafer, chairman of the Georgia
Republican Party, arrives before Vice President Mike Pence speaks during a "Save the
Majority" rally in Augusta, Ga. A conservative activist, Catherine Engelbrecht, whose
organization is challenging the eligibility of thousands of Georgia voters ahead of high-profile
U.S. Senate runoffs is claiming a loose alliance with the Georgia Republican Party in what
she bills as a widespread election integrity program. (AP Photo/John Bazemore, File)


FILE - In this Thursday, Dec. 10, 2020, file photo, David Shafer, chairman of the Georgia
Republican Party, arrives before Vice President Mike Pence speaks during a "Save the
Majority" rally in Augusta, Ga. A conservative activist, Catherine Engelbrecht, whose
organization is challenging the eligibility of thousands of Georgia voters ahead of high-profile
U.S. Senate runoffs is claiming a loose alliance with the Georgia Republican Party in what
she bills as a widespread election integrity program. (AP Photo/John Bazemore, File)


ATLANTA (AP) — When a conservative organization announced plans this month to launch
an election integrity operation in Georgia, the group’s news release included a high-profile
name: the chairman of the state’s Republican Party. Less than a week later, the same group
announced plans to challenge the eligibility of hundreds of thousands of Georgia voters.


To Democrats in the state and voting rights advocates, it was verification of what they have
long argued — that the Georgia GOP is supporting efforts to suppress voting in one of the
nation’s newest political battlegrounds. It also raised questions about the legality of any
coordination between the state party and the group True the Vote, charges the organization’s
founder disputes.


A relatively obscure conservative group, True the Vote is among the numerous political
organizations descending on Georgia ahead of a pair of high-stakes Senate run-offs on Jan.
5. The outcome of the contests will determine which party controls the Senate as President-
elect Joe Biden launches his administration.


On Dec. 14, True the Vote announced it was launching an “election integrity” campaign in
Georgia as “partners with (the) Georgia GOP to ensure transparent, secure ballot effort” for
the Senate runoffs. The release featured a quote attributed to Georgia Republican Chairman
David Shafer: “The resources of True the Vote will help us organize and implement the most
comprehensive ballot security initiative in Georgia history.”
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The Dec. 14 release described True the Vote’s effort as “publicly available signature
verification training, a statewide voter hotline, monitoring absentee ballot drop boxes and
other election integrity initiatives.” Days later, the group said it was challenging the eligibility
of more than 360,000 voters spread across all 159 Georgia counties. The state GOP was not
featured in that disclosure.


Campaign finance law forbids political parties from accepting contributions — including non-
cash, “in-kind” contributions of goods and services — from any corporation. Not-for-profits
with the tax status granted to True the Vote also have strict limits on the kind of activities they
conduct, essentially allowing for generic voter registration and turnout drives.


Adav Noti, an elections law and campaign finance law expert at the nonpartisan Campaign
Legal Center in Washington, said the law means True the Vote “absolutely cannot
collaborate with a political party on voter registration or get-out-the-vote efforts or anything
related to those areas in a campaign.”


True the Vote founder Christine Engelbrecht, a former Texas tea party leader, disputes that,
saying there is no “coordination” with Shafer or any of his staff. She said training materials
her group is providing for poll workers, for example, are publicly available and the state GOP
is not involved in any training sessions with True the Vote. She acknowledged, though, that
some poll workers who get True the Vote materials could end up volunteering for the GOP as
poll workers.


Georgia Republican Party officials, including Shafer, did not respond to multiple inquiries
from The Associated Press about the party’s relationship with Engelbrecht.


True the Vote was founded in 2009 and has a reputation for training conservative poll
watchers to be aggressive in highlighting potential voter fraud. Voter fraud in the United
States is rare, and there is no evidence of any significant problems in this year’s presidential
election. That has been confirmed in Georgia by Gov. Brian Kemp and Secretary of State
Brad Raffensperger, both Republicans, and nationwide by officials including Attorney
General William Barr.


But much of Engelbrecht’s work in the weeks before the Georgia runoffs is focused on
identifying registered voters her group argues are not eligible. She said her group’s citizen-
led challenges to tens of thousands of Georgia voters are based on residency records.


Lauren Groh-Wargo of Fair Fight Action, a political organization started by Georgia Democrat
Stacey Abrams after she lost the 2018 governor’s race, called it “a Hail Mary attempt by
Republicans to suppress the vote two weeks out from an election, with people already
voting.”
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Early voting in Georgia began Dec. 14, the same day True the Vote said it had formed an
alliance with the state Republican Party. Both parties expect close races between
Republican Sens. David Perdue and Kelly Loeffler and their respective Democratic
challengers, Jon Ossoff and Raphael Warnock, reflecting Georgia’s new status as a
battleground state. Biden became the first Democrat to carry Georgia in a presidential race
since 1992, edging President Donald Trump by just 12,000 votes out of about 5 million cast.


Elections officials nationwide routinely conduct maintenance of voter rolls — removing voters
who have moved or died or have been inactive for certain periods of time — between
election seasons. But federal law prevents those practices so close to an election. True the
Vote, however, is taking advantage of a state law that allows individual voters to challenge
another voter’s eligibility. A state court in Fulton County, which includes most of the city of
Atlanta, ruled earlier this year that federal restrictions on changing voter rolls within 90 days
of an election overrides state law. That ruling, however, doesn’t necessarily apply statewide.


In at least one populous Georgia county — suburban Atlanta’s Cobb — the local elections
board already has rejected True the Vote’s challenges. But in Muscogee County, home to
Georgia’s second-largest city, Columbus, the board found “probable cause” for the
complaints. That means the affected Muscogee voters — Groh-Wargo said they number
several thousand — could have to cast provisional ballots and then prove their eligibility to
have those ballots counted.


Engelbrecht said her group has filed challenges in as many as 85 counties.


She insisted the voter challenges are separate from True the Vote operations that might
overlap with the GOP’s election-security program. She said neither Shafer nor any of his
subordinates played any role in corralling the Georgia voters who filed the challenges with
local elections officials.


She added that no money has changed hands between the party and True the Vote.


Noti, the elections law expert, said federal law is clear that “a contract or an agreement or an
exchange of money is not required for coordination to be established.”


It’s not the first time that Engelbrecht’s activities have drawn scrutiny. She spent years
fighting with the IRS to win her group’s tax-exempt classification. And most recently, True the
Vote declared itself aligned with Trump’s reelection campaign and its multistate legal effort to
overturn the general election results. That drew considerable financial support, including top
Trump donor Fred Eshelman, according to Bloomberg News.


But after True the Vote ended several of its lawsuits in battleground states, including
Georgia, Eshelman filed suit against Engelbrecht’s organization to recover a $2.5 million
contribution, alleging it had failed to investigate and expose any election fraud.


All contents © copyright 2021 The Associated Press. All rights reserved.
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The Selma Voting Rights Struggle: 15 Key Points from 
Bottom-Up History and Why It Matters Today 


A shorter version of this article, "Ten Things You Should Know About Selma Before You See the Film," is 


available on Common Dreams at http://bit.ly/10thingsselma. Free downloadable lessons and resources 


to bring this bottom-up history to the classroom are available at http://bit.ly/teachselma. For an online 


version of this article with related resources, visit http://bit.ly/selma15.  


By Emilye Crosby 


On this 50th anniversary year of the Selma-to-Montgomery March and the Voting 
Rights Act it helped inspire, national attention is centered on the iconic images of 
"Bloody Sunday," the words of Dr. Martin Luther King Jr., the interracial marchers, and 
President Lyndon Johnson signing the Voting Rights Act. This version of history, 
emphasizing a top-down narrative and isolated events, reinforces the master 
narrative that civil rights activists describe as "Rosa sat down, Martin stood up, and the 
white folks came south to save the day." 


Today, issues of racial 
equity and voting rights 
are front and center in 
the lives of young 
people. There is much 
they can learn from an 
accurate telling of the 
Selma (Dallas County) 
voting rights campaign 
and the larger Civil 
Rights Movement. We 
owe it to students on 
this anniversary to 
share the history that 
can help equip them to 
carry on the struggle 
today. 


A march of 15,000 in Harlem in solidarity with the Selma voting rights struggle. World Telegram 
& Sun photo by Stanley Wolfson. Library of Congress 
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1. The Selma voting rights campaign started long before the modern 
Civil Rights Movement. 


Mrs. Amelia Boynton Robinson, her husband Samuel William 
Boynton, and other African American activists founded the Dallas 
County Voters League (DCVL) in the 1930s. The DCVL became the 
base for a group of activists who pursued voting rights and economic 
independence. 


The Boyntons' son Bruce Boynton, a Howard University law student, 
was the plaintiff in Boynton v. Virginia, a 1960 U.S. Supreme Court 
case that ruled segregated facilities serving interstate travel—such as 
bus and train stations—unconstitutional. This case helped inspire 
the freedom rides organized by the Congress of Racial Equality 
(CORE) in 1961. 


2. Selma was one of the communities where the Student Nonviolent 
Coordinating Committee (SNCC) began organizing in the early 1960s. 


In 1963, seasoned activists Colia (Liddell) and Bernard Lafayette came to Selma as field 
staff for the Student Nonviolent Coordinating Committee (SNCC), known as "Snick." 
Founded by the young people who initiated the 1960 sit-in movement, SNCC had moved 
into Deep South, majority-black communities doing the dangerous work of organizing 
with local residents around voter registration. 


             


Amelia Boynton Robinson in 
the 1920s. 
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Working with the Boyntons and other DCVL members, the Lafayettes held Citizenship 
School classes focused on the literacy test required for voter registration and canvassed 
door-to-door, encouraging African Americans to try to register to vote. (Learn 
more about the day-to-day work of SNCC in Selma from field reports by Colia and 
Bernard Lafayette. Here is an April 6, 1963, report by Colia Lafayette. Also read one by 
Bernard Lafayette in "Selma: Diary of a Freedom Fighter" by James Forman in The 
Making of Black Revolutionaries.) 


Prathia Hall, a SNCC field secretary who came to Selma in the fall of 1963, explained: 


The 1965 Selma Movement could never have happened if SNCC hadn’t been there 
opening up Selma in 1962 and 1963. The later nationally known movement was 
the product of more than two years of very careful, very slow work. —Prathia 
Hall in Hands on the Freedom Plow 


3. The white power structure used economic, "legal," and extra-legal 
means, including violence, to prevent African Americans from 
accessing their constitutional right to vote. 


SNCC's organizing was necessary and 
extremely challenging because African 
Americans in Selma, despite being a 
majority in the community, were 
systematically disfranchised by the white 
elite who used literacy tests, economic 
intimidation, and violence to maintain the 
status quo. 
 
According to a 1961 Civil Rights 
Commission report, only 130 of 15,115 
eligible Dallas County Blacks were 
registered to vote. The situation was even 
worse in neighboring Wilcox and Lowndes 
counties. There were virtually no Blacks on the voting rolls in these rural counties that 
were roughly 80 percent Black. Ironically, in some Alabama counties, more than 100% of 
the eligible white population was registered. See point #6 below for more examples. 


Alabama Literacy Test 
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4. White terrorism created a climate of fear that impeded organizing 
efforts. 


Although many people are aware of the 
violent attacks during Bloody Sunday, white 
repression in Selma was systematic and long-
standing. Selma was home to Sheriff Jim 
Clark, a violent racist, and one of Alabama's 
strongest white Citizens' Councils—made up 
of the community's white elite and dedicated 
to preserving segregation and white 
supremacy. The threat of violence and 
retaliation was so strong that most African 
Americans were afraid to attend a mass 
meeting. Most of the Lafayettes' first recruits 
were high school students. Too young to vote, 
they canvassed and taught classes to adults. 


Alabama was extremely dangerous. For instance, in Gadsden, the police used 
cattle prods on the torn feet [of young protesters] and stuck the prods into the 
groins of boys. Selma was just brutal. Civil rights workers came into town under 
the cover of darkness. —Prathia Hall. 


To encourage attendance at a mass meeting, the Lafayettes combined a May 14, 1963, 
memorial service for Mr. Boynton with a voting workshop and rally. SNCC leader James 
Forman spoke and 350 people participated. Whites first tried to intimidate the minister 
into rescinding use of the church and then gathered in an armed, threatening crowd 
circling the church. Since the mob included Sheriff Jim Clark and other local lawmen, 
SNCC workers sought help (unsuccessfully) from federal officials and ultimately 
remained inside—singing freedom songs to bolster their courage—until 1 a.m. when the 
armed crowd had dispersed. 


 


 


Alabama Governor George Wallace, holding photograph of 
"agitators" while speaking to Citizens' Council group in 
Atlanta in 1963. Library of Congress. 
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5. Though civil rights activists typically used nonviolent tactics in 
public demonstrations, at home and in their own communities they 
consistently used weapons to defend themselves. 


On June 12, 1963, the 
night Medgar Evers was 
assassinated in Jackson, 
Mississippi, whites viciously 
attacked Bernard Lafayette 
outside his apartment in Selma 
in what many believe was a 
coordinated effort to suppress 
Black activism. 


Lafayette believed in the 
philosophy of nonviolence, but his life was probably saved by 
a neighbor who shot into the air to scare away the white 
attackers. 


This practice of armed self-defense was woven into the movement and, because neither 
local nor federal law enforcement offered sufficient protection, it was essential for 
keeping nonviolent activists alive. (More in article by Charles E. Cobb Jr.) 


6. Local, state, and federal institutions conspired and were complicit 
in preventing black voting. 


Even with the persistent work of SNCC and the Dallas County Voters League, it was 
almost impossible for African Americans to register to vote. The registrar's office was 
only open twice a month on the first and third Monday and potential applicants were 
routinely and arbitrarily rejected, even when they were well-educated. Some were 
physically attacked and others were fired from their jobs. Howard Zinn, who visited 
Selma in fall 1963 as a SNCC advisor, offers a glimpse of the repression, noting that 
white officials had fired teachers for trying to register and regularly arrested SNCC 
workers, sometimes beating them in jail. In one instance, a police officer knocked a 19-
year-old girl unconscious and brutalized her with a cattle prod. 


Bernard Lafayette after 1963 beating. 


Self-defense in Lowndes County. Library 
of Congress. 
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Photos: A brave young boy demonstrates for freedom in front of the Dallas County courthouse in Selma on July 8, 1964. Selma 


sheriff deputies approach and arrest him. Photos used by permission of Matt Herron/Take Stock Photos. 


 The FBI was even worse. In addition to refusing to protect civil rights workers attacked 
in front of agents, the FBI spied on and tried to discredit movement activists. In 1964, 
the FBI sent King an anonymous and threatening note urging him to commit suicide 
and later smeared white activist Viola Liuzzo, who was murdered after coming from 
Detroit to participate in the Selma-to-Montgomery March. 


7. SNCC developed creative tactics to highlight Black demand for the 
vote and the raw violence at the heart of Jim Crow. 


To highlight African Americans' desire to vote and encourage a sense of collective 
struggle, SNCC organized a Freedom Day on Monday, Oct. 7, 1963, one of the monthly 
registration days. They invited Black celebrities, like James Baldwin and Dick Gregory, 
so Blacks in Selma would know they weren’t alone. 


Over the course of the day, 350 African Americans stood in line to register, but the 
registrar processed only 40 applications and white lawmen refused to allow people to 
leave the line and return. Lawmen also arrested three SNCC workers who stood on 
federal property holding signs promoting voter registration. 
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By mid-afternoon SNCC was so concerned about those who had been standing all day in 
the bright sun, that two field secretaries loaded up their arms with water and 
sandwiches and approached the would-be voters. 


Highway patrolmen immediately attacked and arrested the two men, while three FBI 
agents and two Justice Department attorneys refused to intervene. (Read an account of 
the day by Howard Zinn here.) 


This federal inaction was typical, even though Southern white officials persistently and 
openly defied both the Civil Rights Act of 1957 and constitutional protections of free 
assembly and speech. The FBI insisted it had no authority to act because these were 
local police matters, but consistently ignored such constraints to arrest bank robbers 
and others violating federal law. 


8. SNCC's grassroots organizing around voter registration educated 
Justice Department attorneys about the need for additional voting 
rights legislation. 


In Selma, as in parts of Mississippi, SNCC organizers played a key role in demonstrating 
the pervasive, unrelenting discrimination that prospective Black voters faced. 


This helped Justice Department officials (including John Doar and Burke Marshall) 
document discrimination in their own voting rights lawsuits filed against recalcitrant 


SNCC volunteers beaten for attempting to bring water to people (many 
elderly) waiting in the hot sun for hours to register to vote. © John Kouns. 


Howard Zinn, James Baldwin, and a journalist on 
Freedom Day in October 1963. 
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white registrars in the Deep South. Over time, the slow pace and piecemeal nature of 
these cases helped convince the Justice Department that a more systematic solution was 
necessary.  


Doar, speaking at the 50th anniversary for the founding of the Civil Rights division at 
the Justice Department, asserted that 


the Selma and voting rights success was built on the preceding but more obscure 
work of SNCC and the dirt farmers in Greenwood, Mississippi, which first 
prompted the department's development of a comprehensive new approach to 
voting rights protection, that became the template for the department's 
interventions in Selma. 


9. Selma activists invited Dr. King to join an active movement with a 
long history. 


By late 1964, Martin Luther King Jr. and the Southern Christian Leadership Conference 
(SCLC) were looking for a local community where they could launch a campaign to force 
the country to confront the Southern white power structure's persistent and widespread 
discrimination against prospective Black voters. 


"Freedom Day" in Selma, October 1963. Blacks line up at the courthouse to apply to 
register to vote. © John Kouns. 
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At the same time, Mrs. Boynton, the 
longtime leader of the Dallas County 
Voters League, wanted to escalate the 
struggle in Selma and invited SCLC in. 
SCLC saw Selma as ideal because: (1) 
the ongoing work of SNCC and the 
DCVL provided a strong base of 
organizers and people who could be 
counted on to attend mass meetings, 
march in demonstrations, attempt to 
register, and canvass prospective 


registrants; (2) Sheriff Jim Clark's volatile white supremacy led King to believe he was 
likely to attack peaceful protesters in public, drawing national attention to the white 
violence underlying Black disfranchisement; and finally, (3) the Justice Department's 
own lawsuit charging racial discrimination in Dallas County voter registration 
reinforced the need for action. 


Because SNCC and SCLC had different priorities in how they organized for 
change, SCLC’s entry into Selma created some tension between the two groups. SNCC 
used what activist Bob Moses calls "the community organizing" method, which was a 
slow, long-term approach focused on developing and supporting local leaders to 
demand access to full citizenship. 


In contrast, SCLC sought to quickly mobilize large numbers of people for short-term 
demonstrations and goals. SCLC's model relied on creating a crisis that would rally 
public opinion and force federal intervention. Read more about these differences here. 


10. Youth and teachers played a significant role in the Selma 
Movement. 


I find it so strange now that people are writing stories just as if they were there 
from the beginning. The movement was on its final stages by the time they 
stepped out, yet they've taken all the credit. All the young people, like my 
classmate Cleophus Hobbs, have been written out of the Selma Movement." -
- Bettie Mae Fikes in Hands on the Freedom Plow 
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An important breakthrough in the Selma Movement came when 
schoolteachers, angered by a physical attack on Mrs. Boynton, marched 
collectively to the courthouse on Jan. 22, 1965. Despite the prominence 
of King and a handful of ministers in our history books, throughout the 
South most teachers and ministers stayed on the sidelines during the 
movement. Hired and paid by white school boards and superintendents, 
teachers who joined the Civil Rights Movement faced almost certain job 
loss. 


In Selma, the "teachers' march" was particularly important to the young activists at the 
heart of the Selma movement. One of them, Sheyann Webb, was just 8 and a regular 
participant in the marches. She reflects, 


What impressed me most about the day that the teachers marched was just the 
idea of them being there. Prior to their marching, I used to have to go to school 
and it was like a report, you know. They were just as afraid as my parents were, 
because they could lose their jobs. It was amazing to see how many teachers 
participated. They follow[ed] us that day. It was just a thrill. —Sheyann Webb, 
in Voices of Freedom 


Too young to register themselves, the young activists took heart from their teachers' 
courage and determination. In general, the Civil Rights Movement was dominated by 
people we might call "unexpected actors."   Though the top-down approach to the Civil 
Rights Movement focuses on King, presidents, and the Supreme Court, at the grassroots 
level, the Movement was dominated by young people, women, and others with limited 
formal education and scarce economic resources. 


Rachel West and 
Sheyann Webb, 1965. 
(c) Univ-Ala. Press 


High school students sing freedom songs in Brown Chapel. © 
John Kouns, 1965 


Young students marching for voting rights are placed under 
arrest. © John Kouns, 1965 
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11. Women were central to the movement, but they were sometimes 
pushed to the side and today their contributions are often overlooked. 


In Selma, for example, Mrs. Amelia Boynton was a stalwart with 
the DCVL and played a critical role for decades in nurturing 
African American efforts to register to vote. She welcomed SNCC 
to town and helped support the younger activists and their work. 
When Judge Hare’s injunction slowed the grassroots organizing, 
she initiated the invitation to King and SCLC. 


Marie Foster was another significant local activist, teaching 
Citizenship classes even before SNCC arrived and remaining 
steadfast through the slow, brutal work of building a movement 
in the context of extreme repression. In early 1965 when SCLC 
began escalating the confrontation in Selma, Mrs. Boynton and Foster were both in the 
thick of things, inspiring others and putting their own bodies on the line. They were 
leaders on Bloody Sunday and the subsequent march to Montgomery. Whether working 
behind the scenes when the movement was just a handful of people or near the front of 
the line when the entire nation was watching Selma, they were courageous and 
unwavering. 


Though Colia Liddell Lafayette worked side by side with her 
husband Bernard, recruiting student workers and doing the 
painstaking work of building a grassroots movement in Selma, 
she has become almost invisible and typically mentioned only in 
passing, as his wife. 


Her father and grandfather worked with the Southern Tenant 
Farmers' Union and she was a strong organizer in her own right, 
founding an important NAACP Youth Branch in Jackson, 
Mississippi, and working for Medgar Evers before moving to 
Selma to organize with her new husband. She remained there 
until, at the request of SNCC Executive Secretary James Forman, 
she relocated to nearby Birmingham to help organize the spring 1963 demonstrations. 
In Birmingham, being pregnant offered no protection and she was badly injured when 
white officials used fire hoses to attack demonstrators. 


Mrs. Amelia Boynton. 


Colia Liddell Lafayette Clark, 
2005 
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Prathia Hall, a Philadelphia native who 
began working with SNCC in Southwest 
Georgia, joined the Selma effort in the fall of 
1963 when the Lafayettes moved on to 
Nashville. Philosophically nonviolent, she 
was a brilliant organizer and orator who later 
became an ordained minister. She returned 
to Selma after Bloody Sunday to help SNCC 
and local activists figure out how to move 
forward. 


Diane Nash, whose plan for a nonviolent war on Montgomery inspired 
the initial Selma march, was already a seasoned veteran, leading the 
Nashville sit-ins, helping found SNCC, and taking decisive action to carry 
the freedom rides forward. In 1961 she married Jim Bevel and then 
followed him out of SNCC and into SCLC. According to SCLC insider 
Andrew Young, “No small measure of what we saw as Jim’s brilliance was 
due to Diane’s rational thinking and influence.” 


These are just a few of the many 
women who were critical to the 
movement’s success—in Selma 
and across the country. Like 
their male co-workers, they 
organized, demonstrated, 
taught, preached, and 
strategized. They also cooked 
and housed workers, tried to 
register, and recruited friends 
and neighbors. And, like men, 
they were threatened, attacked, 
beaten, and fired. Through it all 


they stood up for themselves and their communities, insisting on their “freedom rights.” 


 


Prathia Hall, 1964, Alabama. (c) Danny Lyon 


Diane Nash, 1960. 


Young women singing freedom songs in a Selma church, 7/8/1964. (c) Matt 
Herron/Take Stock Photos. 
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12. The Selma march was triggered by official white terrorism. 


White highway patrolman James Fowler 
murdered Jimmie Lee Jackson while he and 
his mother were participating in a night 
march organized by SCLC in Marion, 
Alabama. Jackson was shot point blank as 
he tried to intervene and protect his mother 
who was being beaten. White lawmen shot 
out street lights and targeted the news 
media to obscure this attack on peaceful 


marchers. In response to Jackson's murder, SCLC activists wanted to bring Jackson's 
body to Gov. George Wallace in Montgomery to emphasize his culpability in the 
continuing violence. 


The idea originated with a proposal for action that SNCC founder and SCLC 
staffer Diane Nash wrote (with her then husband SCLC staffer Jim Bevel) after the 
Birmingham church bombing. Nash had suggested an all-out nonviolent campaign 
targeting Alabama’s capitol, Montgomery. 


13. Although the mass violence of Bloody Sunday generated national 
outrage, the majority of whites still did not understand how deeply 
embedded racism is in our country’s institutions. 


Although the Selma march drew national attention to black disfranchisement and white 
violence, long before Bloody Sunday, President Lyndon Johnson, the Justice 
Department, and members of Congress knew African Americans were being denied 
voting rights. The nation responded less to this outrage than to the public violence 
inflicted by out-of-control lawmen and later to the presence of white people of goodwill, 
including celebrities, who came from across the country at King's invitation. 


This set up what became known as Turnaround Tuesday. After King invited people to 
come join another march, Federal District Judge Frank Johnson issued a temporary 
injunction blocking the march and Lyndon Johnson convinced King to observe it. 
Rather than admit this publicly, King led the march to the bridge, then prayed and 
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turned back, much to the chagrin of SNCC workers and many who had come to join and 
bear witness.  


When Rev. James Reeb, one of those who answered King's call, was subsequently 
murdered by white thugs on the streets of Selma, his death was noted by President 
Johnson in his famous "We Shall Overcome" speech calling for the legislation that 
became the Voting Rights Act. There was considerably more national outcry over Reeb's 
death, than Jimmie Lee Jackson’s a couple weeks earlier. (Rita Schwerner Bender 
addressed this in relation to the murder of her then husband Mickey Schwerner and two 
other civil rights workers at the beginning of the 1964 Freedom Summer project in 
Mississippi.) Charles Payne’s “Rough Draft of History” is an excellent analysis of how 
media coverage of the Civil Rights Movement perpetuated a top-down, normative 
understanding of the issues. Hasan Kwame Jeffries’ essay on cartoons from Barack 
Obama’s first campaign for president shows how these normative understandings of the 
Movement continue today.  


 


At the Edmund Pettus Bridge on March 9, 1965, a federal marshal reads an injunction to Andrew Young (arms crossed), Dr. 
Martin Luther King Jr., and other marchers. AP Photo. 
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14. Though President Lyndon Johnson is typically credited 
with passage of the Voting Rights Act, the movement forced 
the issue and made it happen. 


The Selma Campaign 
is considered a major 
success for the Civil 
Rights Movement, 
largely because it was 
an immediate catalyst 
for the passage of the 
Voting Rights Act of 
1965. Signed into law 
by President Lyndon 
B. Johnson on Aug. 6, 
1965, the Voting 
Rights Act guaranteed 
active federal 
protection of Southern African Americans’ right to vote. 


Although Johnson did support the Voting Rights Act, the critical push for the legislation 
came from the Movement itself. SNCC's community organizing of rural African 
Americans, especially in Mississippi, made it increasingly difficult for the country to 
ignore the pervasive, violent, and official white opposition to Black voting and African 
American demands for full citizenship. This, in conjunction with the demonstrations 
organized by SCLC, generated public support for voting rights legislation. Scholar 
Charles Payne warns us that it is easy to focus on major legislation when, in fact, what 
may be more significant is the groundswell that made it necessary or subsequent action 
that made it meaningful. 


15. The Voting Rights Act was not an end to the movement. 


Although many people see the Voting Rights Act as the end of the Civil Rights 
Movement, the Voting Rights Act was actually an inspiration for new organizing and a 
new tool for rejuvenating existing local movements. This is especially clear in rural 
Lowndes County, Alabama, located between Selma and Montgomery. Although SNCC 


Protest at White House of Bloody Sunday. By Warren K. Leffler, Library of Congress. 
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organizers had originally opposed the Selma march, they 
decided that rather than speak out against it, they would 
use it to develop contacts in Lowndes County, known as 
"Bloody Lowndes," which was 80 percent Black and had 
only one Black registered voter at the time. 


SNCC worked with local African Americans under the 
premise that voting was, to quote SNCC's Courtland Cox, 
"necessary but not sufficient." Cox’s rhetorical question, 
“What would it profit a man (person) to gain the vote and 
not be able to control it?,” guided SNCC’s approach to 


working with local African 
Americans to organize the 
independent Lowndes County 
Freedom Party 
(LCFP). Together they 
organized the LCFP, known 
for its Black Panther emblem, 
and for a brief period, practiced what historian Hasan 
Kwame Jeffries calls "freedom politics." Although Black 
access to the vote was not a panacea, its significance 
became tangible when movement activist John Hulett was 
elected sheriff and immediately eliminated the police 
brutality that had plagued the community since the end of 
Reconstruction. 


LESSONS FOR TODAY 


This brief introduction to Selma’s bottom up history can help students and others learn 
valuable lessons for today. As SNCC veteran and filmmaker Judy Richardson said, 


If we don’t learn that it was people just like us—our mothers, our uncles, our 
classmates, our clergy—who made and sustained the modern Civil Rights 
Movement, then we won’t know we can do it again. And then the other side 
wins—even before we ever begin the fight. 


Stokely Carmichael canvassing in 
Lowndes County. Library of Congress. 


Lowndes County Freedom Organization 
Brochure. 
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Federal protection for voting rights is still necessary. 


In July 2013, the deeply divided United States Supreme Court gutted the Voting Rights 
Act in Shelby v. Holder, a case coming out of Alabama. Arguing in part that it is 
arbitrary and no longer necessary to focus exclusively on the former Confederacy, the 
court's majority eliminated the pre-clearance requirement for nine Southern states. This 
means that the Justice Department is no longer responsible for (or allowed to) check 
new laws for racial bias. Given widespread efforts to block voting access, it may well be 
arbitrary to hold the former Confederate states to a different standard. But the response 
of those states—along with other forms of voter suppression throughout the country—
makes it crystal clear that we still need robust, proactive tools to protect voting rights for 
all citizens, but particularly African Americans and others who are still targeted. Rather 
than being curtailed, the Voting Rights Act should be extended. No doubt future 
historians will look back at today's voter ID laws and other forms of voter suppression 
(including Jim Crow voting booths) as a 21st-century version of the literacy tests, poll 
tax, and grandfather clause of the 20th century. 


The Civil Rights Movement made important gains, but the struggle 
continues. 


Current protests over police brutality and the disregard for 
Black lives; the persistence of extreme economic and racial 
segregation; and the tenacity of separate and unequal 
schools clearly demonstrate that although voting is necessary, 
it is not sufficient for addressing white supremacy and 
oppression of people of color. Unfortunately, the words of Ella 
Baker, one of the most important figures in the black freedom 
struggle, still echo today. In 1964 she asserted, “until the killing 
of black men, black mother’s sons, becomes as important to the 
rest of the country as the killing of a white mother’s son, we 
who believe in freedom cannot rest.” Baker’s words were 


captured in “Ella’s Song,” by Bernice Johnson Reagon, a SNCC field secretary and 
founder of Sweet Honey in the Rock. Although the context has changed, there are many 
direct links between the freedom struggle of the 1950s and 1960s and today’s issues. 
And millennial activists are creating a new movement that builds on the work of 
previous generations. 
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SNCC's voter registration campaigns offer an important model for 
effective community organizing today. 


Profoundly influenced by Ella Baker, SNCC workers put their bodies on the line to 
demand desegregation, refused to back down in the face of violence, and joined hands to 
work alongside an older generation, organizing around voter registration and 
community empowerment. Working with and learning from people who had long been 
marginalized, SNCC helped develop and support new leadership while challenging our 
country to move closer to its democratic ideals. 
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5. To the extent that any remaining enu-
merations of error are not otherwise resolved
by the previous holdings, they are moot.


Judgments affirmed.


FLETCHER, C.J., SEARS, P.J.,
BENHAM, THOMPSON and HINES, JJ.,
and Judge SAMUEL D. OZBURN concur.


HUNSTEIN, J., disqualified.


,
  


279 Ga. 531


JONES


v.


JESSUP et al.


No. S05A0847.


Supreme Court of Georgia.


June 30, 2005.


Background:  Unsuccessful candidate for
sheriff filed petition to contest election.
Following a hearing, the Superior Court,
McIntosh County, William J. Neville, J.,
invalidated election. Winning candidate ap-
pealed.


Holdings:  The Supreme Court, Hunstein,
J., held that:


(1) voters’ failure to strictly comply with
statute requiring voters to sign appli-
cation for absentee ballot did not war-
rant rejection of votes, and


(2) voters’ misreading of oath of elector on
outside envelope of absentee ballot did
not warrant rejection of votes.


Reversed.


1. Elections O292
It is presumed that election returns are


valid, and the party contesting the election
has the burden of showing an irregularity or
illegality sufficient to change or place in
doubt the result of the election.


2. Elections O295(1)


Unsuccessful candidate’s failure to es-
tablish that three of his witnesses cast votes
in disputed sheriff’s race precluded alleged
votes of those witnesses from being used to
invalidate election in candidate’s action con-
testing election.


3. Elections O227(1)


Not every irregularity will invalidate an
elector’s vote.


4. Elections O227(1)


Where the election is held in substantial
compliance with the law, it should not be
rendered void merely because of isolated fail-
ures to conform strictly with the law unless it
appears that such failures changed the re-
sults of the election.


5. Elections O227(8)


Voters’ failure to strictly comply with
statute requiring voters to sign application
for absentee ballot did not warrant rejection
of votes in election for sheriff; voters had
voted in person during advance voting period
and had provided positive identification to
county personnel before casting votes.
OCGA § 21–2–381(a)(1).


6. Elections O227(8)


Voters’ misreading of oath of elector on
outside envelope of absentee ballot, which
resulted in failure to write down place of
birth and in incorrectly writing down month
and date they voted, not month and date of
birth, did not warrant rejection of votes in
election for sheriff; voters otherwise properly
fulfilled statutory requirements, and identify-
ing information on oaths conformed with in-
formation on file for each voter.  OCGA
§§ 21–2–384(b), (c)(1), 21–2–386(a)(1).


7. Elections O227(8)


Although failure to furnish required in-
formation is a ground for rejection, statute
governing keeping and depositing of absen-
tee ballots does not mandate the automatic
rejection of any absentee ballot lacking the
elector’s place of birth or date of birth or
both.  OCGA § 21–2–386.
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Robert Bartley Turner, Kathryn Hughes
Pinckney, Savage, Turner, Pinson & Kars-
man, Savannah, for appellant.


Adam Strain Poppell, III, Darien, Fletcher
Farrington, Savannah, Douglas W. Alexan-
der, St. Simons Island, for appellees.


HUNSTEIN, Justice.


Stephen Jessup was a candidate for Sheriff
of McIntosh County in the November 2, 2004
general election.  He lost to the incumbent,
Charles ‘‘Chunk’’ Jones, by 36 votes.  Jessup
subsequently filed a petition to contest the
election, asserting that there were sufficient
irregularities to place in doubt the election
results.  At a hearing on the matter, Jessup
introduced voluminous records from the
county boards of electors and registrars and
presented the testimony of 37 witnesses who
had voted at the November 2, 2004 general
election.  The trial court, after recognizing
that the evidence conclusively established
that the voting irregularities were not the
result of any intentional behavior by the
county board of registrars, ruled that Jessup
had carried his burden of showing that the
election was not held in substantial compli-
ance with the law and that the result of the
election for the office of county sheriff had
been placed in doubt so as to require the
invalidation of the November 2, 2004 election
for that position.  The trial court ordered
that a new election be held on April 19, 2005,
subject to a determination by the court that
the errors that caused the invalidity of the
November 2004 election had been corrected.
Jones timely appealed the trial court’s order
and this Court granted his motion to stay the
second election scheduled for April 2005.
Based on our review of the evidence adduced
at the hearing, we find that the trial court
committed factual and legal errors in its rul-
ing.  Accordingly, we reverse the order in-
validating the November 2, 2004 election for
Sheriff of McIntosh County.


[1] ‘‘ ‘It is presumed that election returns
are valid, and the party contesting the elec-
tion has the burden of showing an irregulari-
ty or illegality sufficient to change or place in
doubt the result of the election.’  [Cit.]’’
Banker v. Cole, 278 Ga. 532, 535(4), 604
S.E.2d 165 (2004).  In determining that 36
votes from the election had to be disregard-
ed, the trial court combined six illegal ballots
it found to exist, see Mead v. Sheffield, 278
Ga. 268, 601 S.E.2d 99 (2004), with substan-
tial errors existing in the votes cast in the
sheriff’s race by 30 electors Jessup presented
to the court.  We need not address whether
the trial court properly credited Jessup with
the six illegal ballots because we find that
Jessup failed to prove substantial error in
the votes cast by 30 of those 37 witnesses
adduced at the hearing who voted at the
November 2, 2004 general election.


[2–4] The record reflects that Jessup
failed to establish that three of the witnesses
cast votes in the sheriff’s race.1  Their votes
thus cannot be used to invalidate the election.
See Mead, supra, 278 Ga. at 270, 601 S.E.2d
99;  see also id. at 274–275, 601 S.E.2d 99
(Hunstein, J., concurring specially) (burden
on petitioner to show that a sufficient num-
ber of electors voted illegally in the contest
being challenged to change or cast doubt on
the election).  Next, no error was shown to
exist in the vote cast by witness Ophelia
Grant.2  Of the remaining 33 witnesses, all of
whom had cast votes in the sheriff’s race,
Jessup’s evidence did reflect the presence of
some irregularity in their ballots.  However,
not every irregularity will invalidate an
elector’s vote.  ‘‘ ‘(W)here the election is held
in substantial compliance with the law, it
should not be rendered void merely because
of isolated failures to conform strictly with
the law unless it appears that such failures
changed the results of the election.’  [Cit.]’’
Banker v. Cole, supra, 278 Ga. at 533(2), 604
S.E.2d 165.


1. Those three are witnesses Leggett, Vereen and
Ryals.  We have not included in this category
witness Merriman, who was accidentally allowed
to vote twice by absentee ballot and who testified
that he did not vote in the sheriff’s race with his
first ballot and did so only with his second ballot.


2. It appears that Grant was confused with anoth-
er McIntosh County elector who had the same
first name.  Because this other elector did not
testify at the hearing, any irregularities regarding
her vote are irrelevant in the absence of evidence
to establish that she voted in the challenged
sheriff’s race.  Mead, supra.
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[5] As to three witnesses, the sole alleged
irregularity related to these electors’ failure
to sign the application for an absentee bal-
lot.3  See OCGA § 21–2–381(a)(1).  However,
testimony by the chief registrar established
that these three electors had voted in person
during the advance voting period and had
provided positive identification to county per-
sonnel before casting their votes.  Under
these circumstances we cannot agree that the
failure to comply strictly with the provisions
of OCGA § 21–2–381 warranted the rejection
of these three electors’ votes.  See Hastings
v. Wilson, 181 Ga. 305, 307, 182 S.E. 375
(1935) (‘‘ ‘to upset an election because the
election officers have failed to strictly comply
with the law, where it appears that no harm
has been done thereby, would be to encour-
age irregularities committed for the very
purpose of invalidating elections’ ’’).


[6, 7] Similarly, the evidence showed that
the sole error made in the votes cast by
several other witnesses consisted of them
misreading the oath of the elector on the
outside envelope for their absentee ballots,
see OCGA § 21–2–384(b), so that they incor-
rectly wrote down the month and date they
voted the absentee ballot rather than their
month and date of birth, see id. at (c)(1);  two
of these witnesses also failed to write down
their place of birth.4  The form of the oath of
elector in OCGA § 21–2–384(c)(1) reflects
that space is provided for date and place of
birth information, but OCGA § 21–2–
386(a)(1) provides that an absentee ballot is
to be rejected only where the elector ‘‘has


failed to furnish required information.’’ 5  It
is uncontroverted that these witnesses other-
wise properly fulfilled the statutory require-
ments, in that they each averred that they
lived in McIntosh County, they provided
their respective addresses and signed their
names to the oath of elector.  No evidence
was adduced to indicate that the identifying
information on these witnesses’ oaths did not
conform with the information on file for each
elector.  Because the ballots cast by these
witnesses substantially complied with all of
the essential requirements of the form, the
trial court erred by finding that they should
not have been considered.  See Banker, su-
pra, 278 Ga. at 533(3), 604 S.E.2d 165 (appli-
cable standard is substantial compliance with
election law, not strict and literal compli-
ance).  See also Hastings, supra, 181 Ga. at
308–309, 182 S.E. 375 (failure to observe
directory provisions of election statutes will
not, in the absence of fraud, nullify an elec-
tion that shows a fair and honest expression
of the elector’s will).


As detailed above, Jessup failed to estab-
lish substantial error in the votes cast by ten
of the 37 witnesses he adduced.  The record
thus establishes that the trial court clearly
erred when it found that Jessup presented 30
electors who failed to meet the essential stat-
utory elements so as to carry his burden of
showing the requisite irregularity or illegali-
ty sufficient to change or place in doubt the
result of the election.6  See generally Bank-
er, supra.  Accordingly, the trial court erred
by invalidating the November 2, 2004 elec-


3. Those three are witnesses Marshall, Stokes and
Townsend.


4. Witness Hillis provided the wrong information
on the date of birth line;  witnesses Young and
Mattie Gladstone provided the wrong informa-
tion on the date of birth line and failed to provide
their place of birth.


5. Although failure to furnish required informa-
tion is ‘‘a ground for rejection,’’ 1974 Op. Atty.
Gen. 54–110, 112(3), OCGA § 21–2–386 does not
mandate the automatic rejection of any absentee
ballot lacking the elector’s place and/or date of
birth.  As we stated in Gwinnett County v. Bolin,
262 Ga. 67, 69(3)(b), 414 S.E.2d 225 (1992),


Questions affecting the purity of elections are
in this country of vital importance.  Upon
them hangs the experiment of self-government.


The problem is to secure, first, to the voter a
free, untrammeled vote;  and secondly, a cor-
rect record and return of the vote.  It is mainly
with reference to these two results that the
rules for conducting elections are prescribed
by the legislative power.  But these rules are
only means.  The end is the freedom and puri-
ty of the election.  To hold these rules all
mandatory, and essential to a vital election, is
to subordinate substance to form, the end to
the means.


(Punctuation and citations omitted.)


6. It is thus unnecessary for us to reach the pro-
priety of the trial court’s ruling regarding the
substantive nature of the irregularities in the
votes cast by the remaining 27 witnesses.
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tion for the position of Sheriff of McIntosh
County.


Judgment reversed.


All the Justices concur.


,
  


279 Ga. 522


HARRIS


v.


The STATE.


No. S05A0614.


Supreme Court of Georgia.


June 30, 2005.


Background:  Defendant was convicted in
a jury trial in the Chatham County Superi-
or Court, Penny Haas Freesemann, J., of
malice murder, burglary, two counts of
theft by taking, six counts of forgery in the
first degree, and concealing a death of
another. Defendant appealed.


Holdings:  The Supreme Court, Benham,
J., held that:


(1) hearsay testimony indicating that de-
fendant’s son had confessed to killing
victim was inadmissible absent showing
of hearsay declarant’s trustworthiness;


(2) any error in trial court’s exclusion of
evidence showing that defendant’s son
had told police that he had killed victim
was harmless;


(3) officer’s hearsay testimony relaying
statements of third parties leading up
to search of freezer in which victim’s
body was discovered was inadmissible;


(4) error in trial court’s admission of offi-
cer’s hearsay testimony was harmless;


(5) defendant waived for appellate review
any complaint against prosecutor’s
opening statement in which he referred
to her as ‘‘totally evil’’;


(6) State was not authorized to introduce
evidence of defendant’s prior misde-
meanor convictions; and


(7) error in trial court permitting State to
cross-examine defendant about her pri-
or misdemeanor convictions was harm-
less.


Affirmed.


Thompson and Hines, JJ., issued opinions in
which they concurred specially.


1. Criminal Law O417(15)


Hearsay testimony indicating that defen-
dant’s son had confessed to killing victim was
inadmissible absent showing of hearsay de-
clarant’s trustworthiness; and in light of evi-
dence that son had recanted his confession, it
was unlikely such a showing could have been
made.


2. Criminal Law O417(15)


Evidence that another person confessed
to the crime for which the defendant is being
tried is generally inadmissible hearsay, but it
may be admitted in the guilt-innocence phase
of a trial under exceptional circumstances
that show a considerable guaranty of the
hearsay declarant’s trustworthiness.


3. Criminal Law O1170(1)


Any error in trial court’s exclusion of
evidence showing that defendant’s son had
told police that he had killed victim, unless
son testified, was harmless, where son even-
tually testified he had told police he had
choked victim and placed her in a freezer out
of anger for victim enabling defendant’s drug
use.


4. Criminal Law O419(3)


Neither the conduct nor the motive of
the officer in examining freezer in which
victim’s body was discovered was a matter
concerning which the truth must have been
found, or relevant to issues on trial, and thus,
officer’s hearsay testimony relaying state-
ments of third parties leading up to search of
freezer was inadmissible on ground that the
hearsay explained the officer’s conduct.
West’s Ga.Code Ann. § 24-3-2.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Sue  I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


 


3. I applied for an absentee ballot the last week of April through the mail.  The 


online database showed that it was received soon thereafter.  


4. When no ballot arrived, I called the Fulton County registration and election 


board, and the woman said she would put the absentee ballot in the mail on 


Friday, June 5. As of June 10, it still has not arrived. 


5. I am 83 years old.  The combination of my age, COVID19, and chronic  


bronchiectasis prevented me from going to a polling place on Tuesday, June 


9, 2020.  


6. It was the first time I missed voting since I was 21. I was deprived of my 


rights and responsibility to vote. It feels bad. 


7. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


8.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 







9.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


     _________ 
       Signature 
       S S 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Shea . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Cobb County in Georgia and my residence address is  


, , Georgia . 


3. I am a volunteer with the New Georgia Project and a strong voter protection 


advocate. I felt that being a poll watcher would be the best way to get 


involved with this movement in Atlanta. My first election as a poll watcher 


was on June 9, 2020. To prepare for that task, New Georgia Project asked me 


to watch a Web-based seminar for ninety minutes on Monday night, June 8th. 


It covered the basics: what we were trying to do, what I was to look for, etc. 


A recording is posted on the website:  https://newgeorgiaproject.org/about/. 


Volunteers were also provided a PDF document for reference, (Exhibit A), as 


well as an email from the New Georgia Project volunteer coordinator which 


included a list of what I was to look for and where to report what I saw. 


(Exhibit B.)  


4. I live in West Cobb County, near the Paulding County line. On June 9th, I 


started the day by voting. I went to my assigned polling precinct, Durham 


Middle School, which is about a mile from my house. When I arrived at 7 


a.m., there was no line. Approximately ten machines were up and running, 







 


 


and there were at least a dozen poll workers present. All the tables and 


equipment were at least six feet part, and there was tape on the floor to mark 


where voters were supposed to stand. Stacks of provisional ballots were 


available. At the check-in station, I was given a mask, stylus, and sample 


ballot. After I was scanned in and approved, I took a seat in the auditorium 


and waited to go up to the stage to cast my vote. Voters were allowed to take 


their stylus with them after voting. The entire voting process took less than 


ten minutes. 


5. I then drove to my assigned poll watching location, Austell Community 


Center in Cobb County. I had picked up supplies from the New Georgia 


Project office—masks, cases of water, and snacks—and had downloaded the 


New Georgia Project reporting app. (Exhibit C.) When I arrived at around 


9:30 a.m., voting had not yet begun and the line of waiting voters had more 


than 100 people. (Exhibit D.) I walked inside to see what the holdup was and 


encountered only two poll workers, one of whom had her teenage daughter 


with her. They had six voting machines, five check-in iPads, and were still 


trying to get everything set up and running. Neither of them had any training 


on the new software nor any instructions on how to set up the system. There 


were only enough power cords to set up five voting machines and five 


printers. They told me that they had been instructed not to open or assemble 







 


 


anything until they arrived at 6 a.m. on Tuesday morning. For that reason, the 


equipment was still in boxes when they arrived.  


6. They finally got everything assembled, and voters started to move through 


the line around 10:30 a.m. One of the poll workers checked in voters, with 


assistance from her daughter. The other poll worker was responsible for 


trouble shooting. I witnessed numerous problems throughout the day. There 


were times when the scanners did not work; voters didn’t know what to do 


with absentee ballots and waivers; and provisional ballots were handed out 


without using rules or criteria to establish who should get one and who 


should not. The poll workers were doing the best they could, but they were 


ill-prepared, understaffed, untrained and overwhelmed.  


7. I was given the Cobb County Elections office phone number, and I started 


calling to get clarification on several issues. The first call was to say that we 


were still not open at 10 a.m. and needed help. I was unable to get anyone on 


the line and left a voice message. The second call was to get clarification on 


the proper procedure for voters who had requested absentee ballots and either 


not received them or chose not to use them, as well as for how to use the 


provisional ballots. I was able to speak with a low-level staff person, who 


was not helpful on either issue.  







 


 


8. At 12:30 p.m., the heat index was 94 degrees, and I still hadn’t seen a single 


voter go all the way through the voting process. I requested an update on how 


many ballots had been cast that day and was told by a poll worker that only 


one hundred ballots had been cast. Using the app, I reported that along with 


other updates about the long wait times, absentee ballot confusion, and the 


delayed opening to the New Georgia Project.  At this time, the line wrapped 


around the entire building, and I estimated there were likely more than 300 


people waiting to vote. I rerouted the line to maximize shade outside and air 


conditioning inside the building. Even with “snaking” in the lobby, I 


estimated the wait was still at least four hours outside, and an additional one 


to one and a half hours inside. Finally, at about 3 p.m., the first people I had 


talked to at 10 a.m. were finished. They had waited five hours to vote. 


Towards the end of the afternoon around 3:30 p.m., a woman arrived with a 


gold name tag. I presumed she was from either the county elections office or 


the Secretary of State’s office. We were hoping that she had come to help 


out, but she sat at the table in the back of the room and left within twenty 


minutes of her arrival.  


9. As the line got longer, the temperatures hotter, and thunder led to a 


downpour, I was amazed that not a single person left. Voters were 99% 


black, which seemed extraordinarily high to me for one polling location. I 







 


 


have lived in Cobb County for over a decade, and this seemed racially 


disproportionate. Some people had to drive fifteen to twenty minutes to get to 


this location, while on their way passing polling precincts where they may 


have voted in the past. I was taken aback by how the whole thing appeared 


blatantly rigged to discourage voting. 


10. Voters were asking me throughout the day if they could go to another 


location to vote. At about 2:30 p.m., I drove to Cooper Middle School, which 


was a mile away. At that location there were no lines, around six visible poll 


workers, and at least eight functioning voting machines. I asked a poll worker 


if voters from the nearby Austell Community Center could come there to vote 


because of the five to six hours wait and dangerous heat conditions at Austell 


Community Center. I was told that voters could only vote at their assigned 


precinct. Frustrated and wanting to find some solution to the problem, I took 


it upon myself to call the Cobb County Board of Elections and Registration 


office on 770-528-2581. Two volunteers from Fair Fight were standing with 


me when I made this call. I explained the situation at the Austell precinct to 


the person who answered, and she elevated me to Janine Eveler, a female 


supervisor at a higher level. She said that voters could vote in another 


precinct, but they would only be able to vote for presidential and state 


candidates. They could not vote in any local office races, such as for judges. I 







 


 


began relaying that information to voters in line. At least three groups of 


voters got out of line and went to Cooper Middle School. But when they got 


there, despite asserting what I had been told by the Cobb Elections Office, 


poll workers turned them away and instructed them that they needed to return 


to their assigned precinct.  To vote they would have to get in line again, 


adding more hours to their wait time.  


11. At 4:30 p.m., I took another survey of the line and estimated there were 350 


to 400 people in it. All afternoon the line kept growing longer. Based on my 


earlier estimates at what the five hours wait line looked like, I guessed that 


the wait now had to be at least six and a half hours. A few people asked me if 


they would be able to vote before the poll closed at 7 p.m. I asked the poll 


workers this question before I left at 5 p.m. They didn’t know the answer. 


Many people in line were under the impression that they could vote after 7 


p.m. because there would be an extended closing time. Others believed that 


the rule was that anyone who was “in-line” at closing time would still be 


allowed to cast their ballot. I do not know if this happened. If not, there 


certainly would have been hundreds of people who were not able to cast their 


ballot after wasting the day waiting in line in the heat.  


12. I saw people suffer a variety of voting difficulties. Some of the voters who 


arrived at the precinct during the day had their completed absentee ballots 







 


 


with them. They wanted to put them in the drop box that they expected would 


be at the Austell Community Center site. However, the poll workers told 


them that they had to wait in line, check-in like everyone else, sign a waiver 


voiding their absentee ballot, surrender that ballot, and then vote at a 


machine. I never saw a drop box. I witnessed several voters who were denied 


the right to vote because the system showed that they had requested an 


absentee ballot which they didn’t have with them to surrender. Additionally, 


numerous new voters, who showed me online confirmations of their voter 


registration prior to May 11th, waited in line only to get to the check in desk 


and be told that their voter registration was not on file. Some of these voters 


were given provisional ballots, and others were not. I was unsure of what 


criteria was being used to make this determination.  


13. Most voters wore masks, but the poll workers did not. I had extra masks, 


gloves, and sanitizer from the New Georgia Project that I gave to workers 


when I arrived. When I left, the bag had not been opened. There were no 


marks on the floor to assist with six foot spacing. Once it got dangerously hot 


and humid, I tried to get more voters indoors into the air conditioning. That 


solved one problem but made it nearly impossible to social distance.  


14. Some voters got a message while voting that said, “your vote has already 


been cast.” Poll workers issued them new cards, not knowing if that was the 







 


 


correct procedure. At my polling place, workers made sure that the voter 


waited to see the counter “click” on the scanner. Here, no one stood by the 


scanner because the two poll workers were consumed with other tasks.  


15. Sample ballots were not available for viewing until after a voter had checked 


in, and there was only one copy of the Democratic ballot and one copy of the 


Republican ballot. I was told that I was not allowed to take them out of the 


post check-in area. I thought it would help voters prepare their selections and 


take less time at the machine if they could see the sample ballots earlier. I 


ended up taking photos of them and provided those digital copies to anyone 


who wanted one.  


16. One very unusual thing occurred. There was one handicapped parking spot, 


designated by a little sign on an orange cone. The sign had a button that you 


could press to request voting assistance, much like a doorbell. I asked the poll 


workers about this and one of them said, “It doesn’t ring anywhere.” There 


were individuals with disabilities in the line, as well as older voters. I 


eventually started a parallel waiting line for them so that they could vote 


more quickly.  


17. The saddest part for me was that none of the voters I spoke with were 


surprised by this. They said it was exactly the same as it was four years ago 


in the Presidential election. Their thoughts are captured on three video 







 


 


interviews that I took. (Exhibits E, F and G.) In 2018, during the last election, 


there were close to thirty machines at this precinct. It is a huge building. The 


only reason to have only six machines now is to keep people from voting. 


The mother of the teenager, the only poll worker with any experience, had 


worked this location several times before. She said that the line this year was 


typical for this location. She commented that the Elections Office knows that, 


but she was not offered any additional training on how to use the new 


software.  


18. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


19.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


20.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ___ day of _______, 2020. 


      


       ____________ 
       Signature 
       Shea n  


  







 


 


Exhibit A 
Voter Protection Volunteer handout provided by New Georgia Project  


 


 
 
 


 
 
 
 
 
 
 







 


 


 
 
 
 


Exhibit B 
Email to Voter Protection volunteers from New Georgia Project  


 
 
 
 
 


 
 
 
 
 
 
 
 







 


 


 
 
 
 


Exhibit C 
Screenshots of New Georgia Project Voter Protection reporting app 


 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 


 


 
 
 


 
Exhibit D 


Photo of Line at Austell Community Center 
 


 


 


 


 


 


  







 


 


Exhibit E 
 


https://drive.google.com/file/d/1h8LPDvfmq7j-
XbQ2r7IJ8mDaMy6oE_Ra/view?usp=sharing 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


  


 


 







 


 


Exhibit F 
 
https://drive.google.com/file/d/1cJgQ3fKcRumVDA335_umZ5gTFxRPkbxd/view


?usp=sharing 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 


 


Exhibit G 
 


https://drive.google.com/file/d/1sdPl0BqQdkKrQDmoS4RG_89uxkBa6Ex2/view?
usp=sharing 
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Message 


From: Simmons, Jessica [/O=5O5/OU=EXCHANGE ADMINISTRATIVE GROUP 


Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN = 1192 75C769AD44938209F 18FC6CB9F 10-51 MM ONS, JESSICA] 


10/17/2016 7:12:18 PM 


To: 
Subject: 


Hallman, John [/o=SOS/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=jhallman] 


RE: Voting registration query 


Yes, thanks! 


From: Hallman, John 
Sent: Monday, October 17, 2016 3:12 PM 
To: Simmons, Jessica 
Subject: RE: Voting registration query 


Hey Jessica, 


Did you want me to follow up with this voter? I looked them up in the system, and it appears that Fulton never got 
anything from this voter in response to the letter that they sent him. His registration number is  for reference. 
I am happy to follow up with him. I'm afraid there won't be much that I can do other than refer him to Fulton County 
though. 


Thanks, 


John 


From: Simmons, Jessica 
Sent: Monday, October 17, 2016 3:03 PM 
To: Hallman, John <jhallman@sos.ga.gov> 
Subject: FW: Voting registration query 


From:gsaleh [~ 
Sent: Monday, October 17, 2016 2:56 PM 
To: Simmons, Jessica <jsimmons@sos.ga.gov> 
Subject: Voting registration query 


Hi Jessica, 
I was given your email address to contact you in reference to my voter registration. 


I registered online back on Feb 27, 2016, ref#-nd I later received a letter asking me to prove 
by citizenship status. I provided a copy of my citizenship and have not heard on the status of my 
registration. It has been few months. 


This weekend I read I can check the status of an application by visiting the same voter registration 
page, https://www.mvp.sos.ga.gov/MVP/mvp.do. When I submitted my information, I am surprised to 
learn there is no record of my registration! I went ahead and registered again 


I am at odds as to what may have gone wrong with my application. Please investigate and let me 
know how do I go about ensuring the application is processed in time for voting. 


My information: 


ST A TE-DEFENDANTS-DO 155223 
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Name: G  Saleh 
Addresw 
Phone: 


, Alpharetta, GA 30004 


Looking forward to hearing back from you. 


Kind regards, 
G  


ST A TE-DEFENDANTS-00155224 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Vicki . I am over eighteen years of age and competent to 
testify to the matters contained herein. 


2. I am a resident of Muscogee County in Georgia and my residence address is 


, Columbus, GA . 


3. I am a Pastor of  in , Georgia. 


4. My mother, Nita , is 87 years old, legally blind, and lives in 


DeKalb County. She votes regularly by absentee ballot. 


5. I helped my mother complete her absentee ballot for the 2018 general 


election. We mailed the completed ballot well in advance of the November 6 
election date. We didn't hear anything back about the ballot, so we assumed 
that it was being processed just as it always had been in the past. 


6. After the November 6 election date, my mother received a letter that her 


ballot was rejected because her signature was not an exact match. We were 
upset, but there was nothing to do at that point since the election was over. 
My mother felt cheated that her vote wasn't counted. 


7. We feel like the process of rejecting my mother's absentee ballot wasn't 
fairly done. My mother is blind, so she doesn't have a driver's license; she 
has a State ID. The signature of an 87 year-old blind person may not be 
exactly the same every time. My mother never had problems with this in the 







past. And if there really was a problem with her ballot, we mailed it in with 
plenty of time to resolve the issue if we had been told about it. We only 
found out after it was too late. 


8. A staff member at Fair Fight Action checked my mother's voting records and 
discovered that her vote in the 2018 general election actually had been 
counted. So why did we get the letter saying it didn't? This is really 
confusing. It makes me feel like the election wasn't fair. I wonder who else 
received letters saying their vote didn't count. I feel like we don't know 
which votes counted and which votes didn't. 


9. I give this Declaration freely, without coercion, and without any expectation 
of compensation or other reward. 


10. I understand that in giving this Declaration, that I am not represented by a 
lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 
as anything other than a witness in this litigation. 


11. I declare under penalty of perjury that the foregoing is true and correct. 
Further affiant sayeth not, this the~ day of {Jld-a73srl, , 2019. 
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r 
J e ~ a oBowles, bsquire
Court Street . -
Cuthbert, Georgia 31740 


Dear i*. Bowles: 


I cun writing to you in reoponse to YOUFci 
tclcphone aall to Mr. Robert Moore of the Southern 
S e c t i o n of the Civil Rights Division, regarding 
the special election in Wabvter County ocheduled 
for December 31, 1968. You Indicated to Mr, Koore 
that the Webster County Ordinary, Mrs. Nasoey, I 


wiof1t.d to consolidate four polling places into 
a single box at the Courthouse in Preston. 


The facts we have been able to obtain 
indicato that at the November 5, 1968 general
election, 296 persons, of a total of approximately . , 


000 voters, cast their ballots at the throe rural ,..-
precincts which Mrs. Massey now wishes t o  ~ l o s e  , ' "  


for thc special election. Absent any special' '. . ,  . I .  
facts pointing to a different result, our experience 
in voting matters would indicate that considerable 
confusion would probably result with respect to 


1those 296 voters if their usual place of voting - I


is closed. * 


I 


Under these oircumstancea, I must, on 
behalf of the Attorney General, interpose an 
objection to the closing o f  tho three rural polling . ,, .. 
places for this speoial eleation. Should you wish . . + -
to present a factual justification for the reason- . . - I. : : .  . .. 


ableness of the closings, the Attorney General : . m a #  Is 



a r '  "'..,. , {would be pleased to reaonsider hig position in., 
%,- , , - -


, tlight of those facts. 
 f 
8 , . ' . 


... . . . . . . . . 
, '  . t ",; , . , '  ; ' . . . 
, 


'. 


<.,, 


,,., 
. . .  


.! ' 


. ., ' ,  f ; ' ,  i , .  . . . . : . ) I * .  
! I : . .  L . , .  I , : .  . . . . . . .  . , .  



. . , .. ,. I.. 


. . . .  8 :  


,. . .  . 
8 . . ,  . 







If I can be of any further assiotance to you 
in this matter, please do not hesitate to contact 
me or Mr. Moore or Mr. Frank M. Dunbaugh, Chief of 
the  Southern Sec t ion  of this Dlvi~ion. 


Sincerely,  


STEPHEN J. POLLAK 

Assistant Attorney General 



Civil Hights Division 
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Home // Our Work // Analysis & Opinion // The False Narrative of Vote-by-Mail Fraud


If we are to have safe, healthy, and fair elections this year in the face one of the worst pandemics in a century,


Americans must make widespread use of mail ballots. Election administrators and other leaders from across


the political spectrum have urged support to make the necessary adjustments to their election infrastructure.


They recognize we have no choice. Most Americans, including a majority of Republicans, agree.


President Trump and his allies, however, are pushing back against this option, raising spurious claims that


fraudulent mail ballots will contaminate the election. “I think a lot of people cheat with mail-in voting,” Trump said


earlier this week. “Mail in voting is a terrible thing. . . . I think if you vote, you should go,” he later added, not long


after he requested a vote-by-mail ballot for the Florida primary. Shortly afterward, Republican National


Committee Chairwoman Ronna McDaniel echoed the president in a Fox News op-ed. (This is in sharp contrast to


former chairman Michael Steele, who coauthored an op-ed arguing that “the current emergency demands


expanded use of vote-by-mail,” and that “democracy depends on it.”)


Trump’s claims are wrong, and if used to prevent states from taking the steps needed to ensure public safety


during November’s election, they will be deadly wrong. Mail ballot fraud is incredibly rare, and legitimate security


concerns can be easily addressed.


A N A LYS I S


The False Narrative of
Vote-by-Mail Fraud
Mail ballots are essential for holding a safe


election amid Covid-19, and security concerns


can be easily addressed.


 April 10, 2020Wendy R. Weiser
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Mail balloting is not a newfangled idea; it was already deeply embedded in the American electoral system before


the coronavirus hit. In the last two federal elections, roughly one out of every four Americans cast a mail ballot. In


five states — Colorado, Hawaii, Oregon, Utah, and Washington — mail balloting has been the primary method of


voting. In 28 additional states, all voters have had the right to vote by mail ballot if they choose, without having to


provide any reason or excuse. Over time, a growing number of voters have chosen that option. Since 2000 more


than 250 million votes have been cast via mailed-out ballots, in all 50 states, according to the Vote at Home


Institute. In 2018, more than 31 million Americans cast their ballots by mail, about 25.8 percent of election


participants.


Despite this dramatic increase in mail voting over time, fraud rates remain infinitesimally small. None of the five


states that hold their elections primarily by mail has had any voter fraud scandals since making that change. As


the New York Times editorial board notes, “states that use vote-by-mail have encountered essentially zero fraud:


Oregon, the pioneer in this area, has sent out more than 100 million mail-in ballots since 2000, and has


documented only about a dozen cases of proven fraud.” That’s 0.00001 percent of all votes cast.*** An exhaustive


investigative journalism analysis of all known voter fraud cases identified only 491 cases of absentee ballot fraud


from 2000 to 2012. As election law professor Richard L. Hasen notes, during that period “literally billions of votes


were cast.” While mail ballots are more susceptible to fraud than in-person voting, it is still more likely for an


American to be struck by lightning than to commit mail voting fraud.


States have multiple tools to address valid security concerns and protect election integrity when it comes to mail


ballots. And recent technologies and strategies have significantly enhanced the security of mail balloting.


Identity verification: The principal method used to detect and prevent fraud is the mail ballot envelope itself,


where each voter must include personal identifying information (such as address, birthday, and driver’s license


number or last four digits of a Social Security number). In most states, that information includes a signature


that can be used to match against the voter rolls. The voter’s remaining personal information is also matched


against the information stored on the voter rolls. As Kim Wyman, Washington’s Republican secretary of state,


explained, “we actually compare every single signature of every single ballot that comes in and we compare it


and make sure that it matches the one on their voter registration record.” This is a long-standing and well-


established practice to ensure that the ballot received was indeed cast by the correct voter. It’s important to


note though that there are best and worst practices with signature matching. When done incorrectly, it can


disenfranchise eligible voters. Done correctly — with signature matching software, bipartisan review by officials


trained in signature verification, and outreach to flagged voters — it is an effective deterrent for fraud.


Bar codes: Most election jurisdictions now use some form of bar code on their ballot envelopes. These bar


codes allow election officials to keep track of ballot processing and help voters know whether their ballot has


been received. Bar codes also allow states to identify and eliminate duplicate ballots if a voter casts more than


one, whether mistakenly or corruptly.


Ballot tracking through the U.S. Postal Service: In many jurisdictions, including California, Colorado and


Florida, ballot envelopes are equipped with intelligent mail bar codes linked to the postal service that enable


voters and election officials alike to track an envelope from drop-off to delivery and processing at the local


administrator’s office. Denver’s elections division reported that 17,931 people used its system to track the


status of their ballots during the November 2013 election. While relatively new, these ballot tracking systems are


now readily available and are easily operable at scale. This way, if a voter says they never received their ballot,


states can better determine whether the ballot was delivered, replace the ballot as appropriate, and ensure the


original is flagged as compromised and not counted.



https://www.eac.gov/documents/2017/10/17/eavs-deep-dive-early-absentee-and-mail-voting-data-statutory-overview
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https://eac.gov/sites/default/files/eac_assets/1/6/2018_EAVS_Report.pdf

https://www.nytimes.com/2020/03/21/opinion/sunday/coronavirus-vote-mail.html

https://votingrights.news21.com/article/about/

https://www.washingtonpost.com/opinions/2020/04/09/trump-is-wrong-about-dangers-absentee-ballots/

https://www.ncsl.org/research/elections-and-campaigns/verification-of-absentee-ballots.aspx

https://cbsaustin.com/news/coronavirus/new-calls-to-change-the-way-we-vote-in-the-midst-of-a-pandemic

https://elections.cdn.sos.ca.gov/vote-by-mail/pdf/guidance.pdf

https://www.ncsl.org/Documents/legismgt/elect/Canvass_July_2014_No_50.pdf





7/27/2021 The False Narrative of Vote-by-Mail Fraud | Brennan Center for Justice


https://www.brennancenter.org/our-work/analysis-opinion/false-narrative-vote-mail-fraud 3/4


***Correction: An earlier version misstated the percentage of vote-by-mail fraud in Oregon since 2000. It


is 0.00001 percent of all votes cast not 0.0000001 percent.


Secure drop-off locations and drop boxes: Multiple ballot return options limit the opportunity for ballot


tampering by fostering voter independence in returning a ballot. A common layer of security to ensure that


ballots are not stolen or tampered with — at least for voters who can leave their homes — is secure drop-off


locations. In places where all or most voters receive ballots by mail, many voters do not mail completed ballots;


rather, they opt to drop their ballots off at secure polling sites. According to the Survey of the Performance of


American Elections at Harvard University in 2016, 73 percent of voters in Colorado, 59 percent in Oregon, and


65 percent in Washington returned their ballots to some physical location, such as a drop box or local election


office. 


Ballot drop-off locations help maintain a secure chain of custody as the ballot goes from the voter to the local


election office. And when drop boxes are put outside of government offices, one security measure is to equip


them with security cameras to monitor ballot traffic and ensure that the boxes are not breached. (Drop boxes in


government buildings benefit from existing video security systems.) In addition to preventing fraud, secure


drop-off locations enable voters to be confident that their ballots will be received on time.


Harsh penalties: Anyone who commits voter fraud using a mail ballot risks severe criminal and civil penalties:


up to five years in prison and $10,000 in fines for each act of fraud under federal law, in addition to any state


penalties. In Oregon, for example, voting with or signing another person’s ballot is a Class C felony punishable


by up to five years in prison. These penalties provide a strong deterrent to voter fraud; it makes no sense to risk


such significant punishment for one additional vote.


Postelection audits: In 2018, a review of returned absentee ballot records helped identify anomalies in the


election results of Bladen County, North Carolina, enabling election officials to uncover election interference by


a political operative who stole and tampered with mail ballots. Postelection audits, which many jurisdictions


are starting to adopt, would more systematically enable election officials to identify any irregularities or


misconduct in the vote. Audits typically use statistical techniques to review a sample of ballots cast in an


election to ensure that votes were recorded and tallied accurately. Since audits can only be meaningfully carried


out when there is a voter-verified paper record of each vote, mail ballots (which are paper-based), are conducive


to effective audits. Postelection audits are already widely used in states that use mail voting and are a best


security practice for all elections regardless.


Polling sites as a fail-safe: Finally, if there are concerns that an eligible voter’s mail ballots could be lost or


uncounted, in-person polling sites provide a mechanism to correct problems, provide essential services, and


ensure that every eligible voter can cast a valid ballot. No system that relies on mail balloting can operate


without accessible in-person voting sites, both for those who cannot or will not vote by mail and as a fail-safe to


the inevitable problems that may arise. Election administration glitches, mail delivery problems, and data errors


can prevent voters from receiving or submitting their ballots. Other voters, including many on Native American


reservations, simply lack reasonable access to mail. And inconsistent ballot counting practices cause mail


ballots in some communities to be rejected unfairly, or at higher rates. These are problems of access and


administration, not fraud. And they can be readily solved at polling sites.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Katherine . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, , Georgia, . 


3. I grew up in South Carolina and have voted since I was 18. I have voted 


everywhere I have lived over the years, including South Carolina, Florida and 


Georgia.  


4. I did receive an absentee ballot application in the mail for this primary but I 


did not request a ballot. In all honesty, I do not trust the system to count my 


vote properly.  


5. In 2018, Brian Kemp was both running for Governor of Georgia and in 


control of election oversight as the Secretary of State. There were many 


instances of irregularities and voters’ votes not being counted, precincts 


without working machines and other issues. And in the past year, the voter 


rolls were purged in Georgia. I do wholeheartedly support vote by mail but I 


am leery of the situation in Georgia. Therefore, I wanted to vote in person to 


make sure my vote was cast and counted. 


6. On Friday, June 5, 2020, my husband and I went to vote early on the last day 


of early voting in Georgia. Our regular polling location on election day is All 







 


 


Saints’ Episcopal Church in midtown Atlanta, but we decided to go to the 


early voting site at Garden Hills Elementary to participate in early voting. 


7. When we got to Garden Hills, there was nowhere to park and we saw people 


outside who had said it had taken them three hours to vote. We decided to 


instead go to College Park Library, another early voting site, with the hope 


that the lines there would be shorter. 


8. We arrived at College Park Library and got in line at 2:20 p.m. I noticed 


because I looked at my watch when I got in line. I finally voted at 8:30 p.m. 


and since my husband was behind me, he voted a few minutes after me. In 


all, we were in line to vote for over six hours. 


9. There were approximately 100 to 130 people in line in front of us when we 


first arrived. There were slightly fewer when we left at 8:30 p.m. 


10. I would say that the majority of the people we saw were wearing masks; not 


everyone, but most people. We were outside for the vast majority of the time 


we were in line and during that time, no one offered us any hand sanitizer.  


11.  At some point after we progressed partially through the winding line, there 


was some seating available. But this was after we had already been in line for 


some time. 


12.  I did see several people that left throughout the course of the afternoon and 


early evening without voting. At some point while we waited it started to rain 







 


 


really hard. At other points it drizzled. People were probably deterred both by 


the weather and the long lines. 


13.  I stayed in line because I just felt like or hoped that turnout would be really 


high for this election based on what is going on in the world and in the 


country and it was better to just stay in line and get it done. 


14.  When we got inside, there were very few machines crowded into a very 


small library. There is a huge gymnasium next door, so this seemed very 


illogical to me. 


15.  Only four people could vote at a time and only two people could scan. This 


area was so small that there was no way to observe the six feet distancing 


recommendation. 


16.  I am sorry that it took six hours but I am actually proud of myself that I 


stayed in line, waited and voted. 


17.  Yesterday, Monday, June 8th, the day before election day, I received a letter 


from our condominium association stating that our polling place had been 


changed (Exhibit A, “Ansley Above the Park Email”). Normally, as 


mentioned above, our election day polling location is All Saints’ Episcopal 


Church on West Peachtree and North. The letter stated that our polling 


location had changed to Park Tavern at 500 10th Street NE, Atlanta, Georgia, 


30309.  







 


 


18.  On Friday, June 5th, when I logged onto My Voter Page to check my sample 


ballot, I noticed that the polling location listed my normal polling location, 


All Saints’ Episcopal Church at 634 West Peachtree, Atlanta, Georgia, 


30308. After I received the letter yesterday, I checked My Voter Page again, 


and sure enough, the polling location had changed to Park Tavern (Exhibit B, 


“My Voter Page, Katherine , 06/08/2020”). In the matter of three 


days this had changed. I worry that people will go to the wrong location to 


vote today. 


19.  As of 6:00 pm on 06/09/2020, many people have posted about this issue to 


Next Door Midtown (Exhibit C, “Next Door Midtown Posts”). 


20.  Yesterday, Wednesday, 06/10/2020, the day AFTER election day, I received 


in the mail a letter from the Fulton County Department of Registration and 


Elections Office (Exhibit D). The envelope had no postmark on it (Exhibit E) 


but the letter was dated May 22, 2020 and indicated that my polling location 


had changed to Park Tavern, as explained in paragraph 18. 


21. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


22.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 







 


 


23.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       _________ 
       Signature 
       Katherine er 
 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


EXHIBIT A 


ANSLEY ABOVE THE PARK EMAIL 


 







 


 


 
 


  







 


 


EXHIBIT B 
MY VOTER PAGE, KATHERINE , 06/08/2020 


 


 
 


  







 


 


EXHIBIT C 
NEXT DOOR MIDTOWN POSTS 


 


 
 







 


 


 







 


 


EXHIBIT D 
“FULTON COUNTY REGISTRATION AND ELECTIONS OFFICE 


LETTER” 
 


 







 


 


EXHIBIT E 
“FULTON COUNTY DEPARTMENT OF REGISTRATION AND 


ELECTIONS OFFICE ENVELOPE 
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Document: O.C.G.A. § 21-2-386


O.C.G.A. § 21-2-386


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 10. ABSENTEE VOTING


§ 21-2-386. Safekeeping, certification, and validation of absentee ballots; rejection of ballot; delivery of ballots to manager; duties of managers; precinct returns;
notification of challenged elector


(a) (1) (A) The board of registrars or absentee ballot clerk shall keep safely, unopened, and stored in a manner that will prevent tampering and unauthorized access all official absentee ballots received from absentee


electors prior to the closing of the polls on the day of the primary or election except as otherwise provided in this subsection.


(B) Upon receipt of each ballot, a registrar or clerk shall write the day and hour of the receipt of the ballot on its envelope. The registrar or clerk shall then compare the identifying information on the oath with the


information on file in his or her office, shall compare the signature or mark on the oath with the signature or mark on the absentee elector's voter registration card or the most recent update to such absentee elector's


voter registration card and application for absentee ballot or a facsimile of said signature or mark taken from said card or application, and shall, if the information and signature appear to be valid and other identifying


information appears to be correct, so certify by signing or initialing his or her name below the voter's oath. Each elector's name so certified shall be listed by the registrar or clerk on the numbered list of absentee


voters prepared for his or her precinct.


(C) If the elector has failed to sign the oath, or if the signature does not appear to be valid, or if the elector has failed to furnish required information or information so furnished does not conform with that on file in the


registrar's or clerk's office, or if the elector is otherwise found disqualified to vote, the registrar or clerk shall write across the face of the envelope "Rejected," giving the reason therefor. The board of registrars or


absentee ballot clerk shall promptly notify the elector of such rejection, a copy of which notification shall be retained in the files of the board of registrars or absentee ballot clerk for at least two years. Such elector shall


have until the end of the period for verifying provisional ballots contained in subsection (c) of Code Section 21-2-419 to cure the problem resulting in the rejection of the ballot. The elector may cure a failure to sign the


oath, an invalid signature, or missing information by submitting an affidavit to the board of registrars or absentee ballot clerk along with a copy of one of the forms of identification enumerated in subsection (c) of Code


Section 21-2-417 before the close of such period. The affidavit shall affirm that the ballot was submitted by the elector, is the elector's ballot, and that the elector is registered and qualified to vote in the primary,


election, or runoff in question. If the board of registrars or absentee ballot clerk finds the affidavit and identification to be sufficient, the absentee ballot shall be counted.


(D) An elector who registered to vote by mail, but did not comply with subsection (c) of Code Section 21-2-220, and who votes for the first time in this state by absentee ballot shall include with his or her application


for an absentee ballot or in the outer oath envelope of his or her absentee ballot either one of the forms of identification listed in subsection (a) of Code Section 21-2-417 or a copy of a current utility bill, bank


statement, government check, paycheck, or other government document that shows the name and address of such elector. If such elector does not provide any of the forms of identification listed in this subparagraph


with his or her application for an absentee ballot or with the absentee ballot, such absentee ballot shall be deemed to be a provisional ballot and such ballot shall only be counted if the registrars are able to verify


current and valid identification of the elector as provided in this subparagraph within the time period for verifying provisional ballots pursuant to Code Section 21-2-419. The board of registrars or absentee ballot clerk


shall promptly notify the elector that such ballot is deemed a provisional ballot and shall provide information on the types of identification needed and how and when such identification is to be submitted to the board of


registrars or absentee ballot clerk to verify the ballot.


(E) Three copies of the numbered list of voters shall also be prepared for such rejected absentee electors, giving the name of the elector and the reason for the rejection in each case. Three copies of the numbered list


of certified absentee voters and three copies of the numbered list of rejected absentee voters for each precinct shall be turned over to the poll manager in charge of counting the absentee ballots and shall be distributed


as required by law for numbered lists of voters.


(F) All absentee ballots returned to the board or absentee ballot clerk after the closing of the polls on the day of the primary or election shall be safely kept unopened by the board or absentee ballot clerk and then


transferred to the appropriate clerk for storage for the period of time required for the preservation of ballots used at the primary or election and shall then, without being opened, be destroyed in like manner as the


used ballots of the primary or election. The board of registrars or absentee ballot clerk shall promptly notify the elector by first-class mail that the elector's ballot was returned too late to be counted and that the elector


will not receive credit for voting in the primary or election. All such late absentee ballots shall be delivered to the appropriate clerk and stored as provided in Code Section 21-2-390.


(G) Notwithstanding any provision of this chapter to the contrary, until the United States Department of Defense notifies the Secretary of State that the Department of Defense has implemented a system of expedited


absentee voting for those electors covered by this subparagraph, absentee ballots cast in a primary, election, or runoff by eligible absentee electors who reside outside the county or municipality in which the primary,


election, or runoff is held and are members of the armed forces of the United States, members of the merchant marine of the United States, spouses or dependents of members of the armed forces or merchant marine


residing with or accompanying such members, or overseas citizens that are postmarked by the date of such primary, election, or runoff and are received within the three-day period following such primary, election, or


runoff, if proper in all other respects, shall be valid ballots and shall be counted and included in the certified election results.


(2) After the opening of the polls on the day of the primary, election, or runoff, the registrars or absentee ballot clerks shall be authorized to open the outer envelope on which is printed the oath of the elector in such a


manner as not to destroy the oath printed thereon; provided, however, that the registrars or absentee ballot clerk shall not be authorized to remove the contents of such outer envelope or to open the inner envelope


marked "Official Absentee Ballot," except as otherwise provided in this Code section. At least three persons who are registrars, deputy registrars, poll workers, or absentee ballot clerks must be present before


commencing; and three persons who are registrars, deputy registrars, or absentee ballot clerks shall be present at all times while the outer envelopes are being opened. After opening the outer envelopes, the ballots


shall be safely and securely stored until the time for tabulating such ballots.


(3) A county election superintendent may, in his or her discretion, after 7:00 A.M. on the day of the primary, election, or runoff open the inner envelopes in accordance with the procedures prescribed in this subsection


and begin tabulating the absentee ballots. If the county election superintendent chooses to open the inner envelopes and begin tabulating such ballots prior to the close of the polls on the day of the primary, election,


or runoff, the superintendent shall notify in writing, at least seven days prior to the primary, election, or runoff, the Secretary of State of the superintendent's intent to begin the absentee ballot tabulation prior to the


close of the polls. The county executive committee or, if there is no organized county executive committee, the state executive committee of each political party and political body having candidates whose names


appear on the ballot for such election in such county shall have the right to designate two persons and each independent and nonpartisan candidate whose name appears on the ballot for such election in such county


shall have the right to designate one person to act as monitors for such process. In the event that the only issue to be voted upon in an election is a referendum question, the superintendent shall also notify in writing


the chief judge of the superior court of the county who shall appoint two electors of the county to monitor such process.


(4) The county election superintendent shall publish a written notice in the superintendent's office of the superintendent's intent to begin the absentee ballot tabulation prior to the close of the polls and publish such


notice at least one week prior to the primary, election, or runoff in the legal organ of the county.


(5) The process for opening the inner envelopes of and tabulating absentee ballots on the day of a primary, election, or runoff as provided in this subsection shall be a confidential process to maintain the secrecy of all


ballots and to protect the disclosure of any balloting information before 7:00 P.M. on election day. No absentee ballots shall be tabulated before 7:00 A.M. on the day of a primary, election, or runoff.


(6) All persons conducting the tabulation of absentee ballots during the day of a primary, election, or runoff, including the vote review panel required by Code Section 21-2-483, and all monitors and observers shall be


sequestered until the time for the closing of the polls. All such persons shall have no contact with the news media; shall have no contact with other persons not involved in monitoring, observing, or conducting the


tabulation; shall not use any type of communication device including radios, telephones, and cellular telephones; shall not utilize computers for the purpose of e-mail, instant messaging, or other forms of


communication; and shall not communicate any information concerning the tabulation until the time for the closing of the polls; provided, however, that supervisory and technical assistance personnel shall be permitted


to enter and leave the area in which the tabulation is being conducted but shall not communicate any information concerning the tabulation to anyone other than the county election superintendent; the staff of the


superintendent; those persons conducting, observing, or monitoring the tabulation; and those persons whose technical assistance is needed for the tabulation process to operate.


(7) The absentee ballots shall be tabulated in accordance with the procedures of this chapter for the tabulation of absentee ballots. As such ballots are tabulated, they shall be placed into locked ballot boxes and may


be transferred to locked ballot bags, if needed, for security. The persons conducting the tabulation of the absentee ballots shall not cause the tabulating equipment to produce any count, partial or otherwise, of the
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absentee votes cast until the time for the closing of the polls.


(b) As soon as practicable after 7:00 A.M. on the day of the primary, election, or runoff, in precincts other than those in which optical scanning tabulators are used, a registrar or absentee ballot clerk shall deliver the


official absentee ballot of each certified absentee elector, each rejected absentee ballot, applications for such ballots, and copies of the numbered lists of certified and rejected absentee electors to the manager in


charge of the absentee ballot precinct of the county or municipality, which shall be located in the precincts containing the county courthouse or polling place designated by the municipal superintendent. In those


precincts in which optical scanning tabulators are used, such absentee ballots shall be taken to the tabulation center or other place designated by the superintendent, and the official receiving such absentee ballots shall


issue his or her receipt therefor. Except as otherwise provided in this Code section, in no event shall the counting of the ballots begin before the polls close.


(c) Except as otherwise provided in this Code section, after the close of the polls on the day of the primary, election, or runoff, a manager shall then open the outer envelope in such manner as not to destroy the oath


printed thereon and shall deposit the inner envelope marked "Official Absentee Ballot" in a ballot box reserved for absentee ballots. In the event that an outer envelope is found to contain an absentee ballot that is not


in an inner envelope, the ballot shall be sealed in an inner envelope, initialed and dated by the person sealing the inner envelope, and deposited in the ballot box and counted in the same manner as other absentee


ballots, provided that such ballot is otherwise proper. Such manager with two assistant managers, appointed by the superintendent, with such clerks as the manager deems necessary shall count the absentee ballots


following the procedures prescribed by this chapter for other ballots, insofar as practicable, and prepare an election return for the county or municipality showing the results of the absentee ballots cast in such county


or municipality.


(d) All absentee ballots shall be counted and tabulated in such a manner that returns may be reported by precinct; and separate returns shall be made for each precinct in which absentee ballots were cast showing the


results by each precinct in which the electors reside.


(e) If an absentee elector's right to vote has been challenged for cause, a poll officer shall write "Challenged," the elector's name, and the alleged cause of challenge on the outer envelope and shall deposit the ballot in


a secure, sealed ballot box; and it shall be counted as other challenged ballots are counted. Where direct recording electronic voting systems are used for absentee balloting and a challenge to an elector's right to vote


is made prior to the time that the elector votes, the elector shall vote on a paper or optical scanning ballot and such ballot shall be handled as provided in this subsection. The board of registrars or absentee ballot clerk


shall promptly notify the elector of such challenge.


(f) It shall be unlawful at any time prior to the close of the polls for any person to disclose or for any person to receive any information regarding the results of the tabulation of absentee ballots except as expressly


provided by law.


History


Ga. L. 1924, p. 186, §§ 11, 12, 14; Code 1933, §§ 34-3311, 34-3312, 34-3314; Ga. L. 1955, p. 204, § 5; Code 1933, § 34-1407, enacted by Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L. 1969, p. 280, §§ 1, 2; Ga. L.


1974, p. 71, §§ 9-11; Ga. L. 1977, p. 725, § 2; Ga. L. 1978, p. 1004, § 32; Ga. L. 1979, p. 629, § 1; Ga. L. 1982, p. 1512, § 5; Ga. L. 1983, p. 140, § 1; Ga. L. 1990, p. 143, § 6; Ga. L. 1992, p. 1, § 4; Ga. L. 1992,
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240, § 34; Ga. L. 2001, p. 269, § 21; Ga. L. 2003, p. 517, § 40; Ga. L. 2005, p. 253, § 54/HB 244; Ga. L. 2006, p. 69, § 1/SB 467; Ga. L. 2007, p. 544, § 4/SB 194; Ga. L. 2008, p. 261, § 1/SB 456; Ga. L. 2008, p.


448, § 4/SB 387; Ga. L. 2009, p. 300, § 1/HB 86; Ga. L. 2011, p. 590, § 1/HB 143; Ga. L. 2011, p. 683, § 13/SB 82; Ga. L. 2012, p. 995, §§ 27, 28/SB 92; Ga. L. 2019, p. 7, § 32/HB 316.
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u.s. Department of Justice 


Civil Rights Division 


Office of the Assistant Attorney General Washington, D. C. 20530 


December 21, 2012 


Mr. Dennis R. Dunn, Esq. 
Deputy Attorney General 
40 Capitol Square SW 
Atlanta, Georgia 30334-1300 


Dear Mr. Dunn: 


This refers to Section 9 of Act No. 719 (S.B. 92) (2012), which amends O.C.G.A. Section 
21-2-139(a) to provide that this code section applies to all nonpartisan elections for members of 
consolidated governments, and that such elections shall be considered county elections cind not 
municipal elections for purposes of this code section, for the State of Georgia, submitted to the 
Attorney General pursuant to Section 5 of the Voting Rights Act of 1965,42 U.S.C. 1973c. We 
received your response to our August 3,2012, request for additional information on November 1, 
2012; additional information was received through December 6, 2012. 


We have carefully considered the information you have provided, as well as census data, 
comments and information from other interested parties, and other information, including 
previous submissions. Under Section 5, the Attorney General must determine whether the 
submitting authority has met its burden of showing the proposed change has neither the purpose 
nor will have the effect of denying or abridging the right to vote on account of race or color or 
membership in a language minority group. Georgia v. United States, 411 U.S. 526 (1973); 
Procedures for the Administration ofSection 5 ofthe Voting Rights Act of1965,28 C.F.R. 
51.52(c). For the reasons discussed below, I cannot conclude that the state's burden under 
Section 5 has been sustained in this instance. Therefore, on behalf of the Attorney General, I 
must object to the proposed change. 


At the outset, we note that Section 9 of Act 719, which provides that all nonpartisan 
elections for members of consolidated governments be held in conjunction with the July primary 
in even-numbered years, was proposed as statewide legislation and does not name any specific 
jurisdictions. Its sole result, however, is a rescheduling ofthe date for mayoral and 
commissioner elections for the consolidated government of Augusta-Richmond from November 
to July in even-numbered years. The six other consolidated governments in the state either do 
not have any nonpartisan elected offices or already elect their nonpartisan officers on that date. 
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Likewise, nonpartisan judicial seats have already been rescheduled as the result of prior 
legislation. The instant legislation also leaves undisturbed the date of all other municipal 
elections in the state, including nonpartisan municipal elections, on the November election date. 


Augusta-Richmond has a total population of200,549, of whom 109,088 (54.4%) are 
black persons, and a voting age population of 151,244, of whom 76,987 (50.9%) are black 
persons. The consolidated government is governed by a mayor, elected at-large, who only votes 
in the case of a tie, and a ten-member board of commissioners, eight of whom are elected from 
single-member districts and two of whom are elected from super-districts. They are elected by 
majority vote to serve four-year staggered terms in nonpartisan elections held on the November 
general election date in even-numbered years. 


An overall review of voter registration and turnout data indicates that voter turnout is 
substantially lower in July than November for both black and white voters. The drop in the 
participation rate for black voters, however, is significantly greater than that for white voters. 
This differential has been particularly dramatic in recent elections. 


For example, in 2012, 74.5 percent of the black persons registered to vote in Augusta
Richmond cast a ballot in the November election; in the July election, their turnout rate was 33.2 
percent. By comparison, the turnout rates for white registered voters were 72.6 percent for the 
November election, and 42.5 percent for the July election. This means that in percentage terms, 
black persons were 55.4 percent less likely to vote in July than in November, while white 
persons were only 41.4 percent less likely to vote. 


The same pattern is evident in the turnout figures for 2010, a non-presidential election 
year. The data show that in 2010, black voters were 75.9 percent less likely to vote in July than 
in November, while white voters were only 62.6 percent less likely to vote in July than in 
November. Not surprisingly, this has a significant impact on the racial composition of the 
electorate in each election; in 2010, for example, black voters constituted 53.2 percent of the 
electorate in November, but only 43.4 percent in July. 


Our analysis, therefore, indicates that moving Augusta-Richmond's mayoral and 
commissioner elections from November to July would have a retrogressive effect on the ability 
of minority voters to elect candidates of choice to office. 


With respect to the state's ability to demonstrate that the proposed change was adopted 
without a prohibited purpose, the starting point of our analysis is Village ofArlington Heights v. 
Metropolitan Housing Development Corp., 429 U.S. 252 (1977). In Arlington Heights, the court 
provided a non-exhaustive list of factors that bear on the determination of discriminatory 
purpose, including, but not limited to, the disparate impact of the action on minority groups; the 
historical background of the action; the sequence of events leading up to the action or decision; 
the legislative or administrative history regarding the action; departures from normal procedures; 
and evidence that the decision-maker ignored factors that it has otherwise considered important 
or controlling in similar decisions. fd. at 266-68. 
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Our analysis of the evidence also precludes a determination that the state has met its 
burden of showing that the proposed change was not adopted, at least in part, with a 
discriminatory purpose. Voting is racially polarized in Augusta-Richmond. Census figures 
show that the black population has gradually increased over the years, such that black persons 
now comprise a maj ority of both the total and voting age populations in the consolidated 
jurisdiction. As a result of these changing demographics, electoral outcomes are particularly 
dependent on voter turnout. 


Although the change affects only Augusta-Richmond, it does not appear to have been 
requested by local citizens or officials. There is no evidence that the legislation's sponsors 
informed, much less sought the views of the local delegation, minority legislators, or local 
officials about the change at any point during its conception or consideration by the legislature. 
On the contrary, as the change progressed through the legislative process, the board of 
commissioners adopted a resolution opposing any change in law requiring its elections to move 
to July. 


In addition, the rationales provided in support ofthe change do not withstand scrutiny. 
The state notes that a July election date is preferable because it provides more time for elected 
nonpartisan judicial officers to transition their law practices before taking office in January. But 
the earlier election date for nonpartisan judicial elections has already been implemented 
statewide, including in Augusta-Richmond, as a result of previous legislation; the change at issue 
here would adjust the date of mayoral and commissioner elections only. The proponents also 
note that the proposed change would shorten the crowded November ballot, reduce voting times, 
and alleviate administrative and financial burdens associated with a longer ballot. But local 
election officials indicated in the course of our review that these benefits had already been 
accomplished as a result of the change to the election calendar for judicial offices, and that 
changing the date for mayoral and commissioner races was unlikely to provide any incremental 
benefit. Nor does the change advance proponents' stated interest in statewide uniformity; to the 
contrary, implementation of the change would result in Augusta-Richmond being the only 
municipal government in the state that would not have local elections in November. Where the 
purported nondiscriminatory reasons for the change appear pretextual, and where the effect of 
the change would be to disproportionately reduce turnout among black voters, we cannot 
conclude that the legislation's purpose was not to depress black voter participation. Reno v. 
Bossier Parish Sch. Bd., 520 U.S. 471,487 (1997); City ofPleasant Grove v. United States, 479 
U.S. 462,470 (1987). 


The historical context in which we review the proposed change is also illustrative. This 
is not the first instance in which the Department has reviewed the effect of a July election in 
Augusta-Richmond and concluded that it did not pass scrutiny under Section 5. In 1988, the City 
of Augusta and Richmond County sought to hold the referendum election on consolidation in 
July. On July 15, 1988, the Attorney General concluded that an election at that time would have 
a disparate impact on minority voter participation, resulting in a retrogressive effect on minority 
voting strength. 
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Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a discriminatory 
effect. Georgia v. United States, 411 U.S. 526 (1973); 28 C.F.R. 51.52. In light of the 
considerations discussed above, I cannot conclude that your burden has been sustained in this 
instance. Therefore, on behalf of the Attorney General, I must object to Section 9 of Act No. 719 
(S.B. 92) (2012). 


We note that under Section 5 you have the right to seek a declaratory judgment from the 
United States District Court for the District of Columbia that the proposed change neither has the 
purpose nor will have the effect of denying or abridging the right to vote on account of race, 
color, or membership in a language minority group. 28 C.F.R. 51.44. In addition, you may 
request that the Attorney General reconsider the objection. 28 C.F.R. 51.45. However, until the 
objection is withdrawn or a judgment from the United States District Court for the District of 
Columbia is obtained, the submitted change continues to be legally unenforceable. Clark v. 
Roemer, 500 U.S. 646 (1991); 28 C.F.R. 51.10. To enable us to meet our responsibility to 
enforce the Voting Rights Act, please inform us of the action that the state plans to take 
concerning this matter. If you have any questions, you should contact Robert S. Berman 
(202/514-8690), a deputy chiefin the Voting Section. 


Sincerely, 


G.- ;; c<y-
Thomas E. Perez 
Assistant Attorney General 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Regina . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Chatham County in Georgia and my residence address is 


 GA,  


3. I voted on October 12, 2020, the first day of early voting in Georgia.  


4. I waited in line with my husband from 7:55am until 3:55pm. The building 


opened at 8:00 that morning, and when we arrived at least 200 people were 


already in line. We voted at the Eisenhower building. I have voted at this 


location before.  


5. I was fortunate to have a niece who lives in Chatham county and she brought 


me a chair during the day. I wanted to vote, but I would not have been able to 


do it without that chair. I shared the chair with my husband. 


6. I was hungry and thirsty. It was an eight hour wait. Some people who might 


have been from Whole Foods offered apples and water and granola to people. 


I did accept a banana from them.  


7. I did not see any signs for a restroom, and there were no porta-potties 


available for the hundreds of people in line. Voters had to walk to another 


part of the building where driver’s licenses are issued in order to use the 


restroom.  
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8. Sometimes a police officer walked the line and offered masks to voters. 


When he came by, some people pulled their mask up even though they had it 


down or off when he wasn’t around. In Chatham county and Savannah, we 


can be fined by the city or county for not wearing a mask. We are required to 


wear a mask outside unless we can social distance.  


9. We tried to social distance, but there were so many people in line and it was 


difficult. The line would have been down the boulevard. Some people 


stepped just outside the line to try to separate themselves further from other 


voters. A man fainted in the line while we waited and hit his head on the 


ground. The paramedics came for him and then also had to help an elderly 


woman in another area.  


10. At one point, after waiting for five hours, a Caucasian woman who identified 


herself as a poll watcher began encouraging people to go somewhere else to 


vote. She encouraged us to go to Wilmington Island to vote and said the line 


wasn’t as long.  


11. I don’t recall seeing this type of thing before. She had an ID tag of some 


kind that said poll watcher. She was wearing a mask. We assumed that she 


was from the Board of Elections. We made it clear to her that we did not 


want to leave this line. Sometimes once people get out of line they get 
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discouraged and maybe don’t end up voting, and I did not want to be in that 


situation.  


12. I also witnessed people drive up and approach the line. They would walk 


around and ask where the line was exactly. Once they realized how long it 


was, they went back to their cars and left.  


13. Absolutely no one came out to explain the excessive wait time. For hours, 


we could not even see the front door of the building. Finally, when we were 


closer to the door, a lady with identification came out with a clipboard and 


gave us a piece of paper to prepare for voting. Once we had that piece of 


paper, we knew we were closer to the door.  


14. I did see a second line during the day. If a voter stood in this line, they were 


identifying themselves as someone 75 years or older. I was not sure that poll 


workers were checking identification for those in the line. I witnessed people 


move to that line when they realized no one was checking identification.  


15. Once inside the building, it was easier to social distance and places were 


marked so we knew how far apart to stand. There were not that many people 


inside at one time because there were only 8-10 machines. The machines 


were spaced apart from each other, but it was a small space, especially 


considering all the people who were there to vote. Because I had requested an 


absentee ballot, I signed a waiver before I voted. I was given a fresh stylus 







 


4 
 


that was clean, but I didn’t witness any other cleaning by poll workers. At 


this point, I wasn’t paying attention to that. I wanted to get through the 


process and cast my own vote.  


16. When we left at 3:55pm, there were still approximately 500 people in line 


and the line wrapped around the corner. I had other things to do that day that 


I did not end up doing. After standing and sitting outside for eight hours with 


a mask on, it took me three days to recover, but I still had to work the next 


day. I had aches and pains and my feet hurt. That was horrible.  


17. I stayed in line because of history. A lot of people died so that we could 


vote. Those people had dogs turned on them. I kept my focus on people who 


went through a lot so that we could vote. 


18. I vote because the only way to have anything to say about what’s going is to 


participate. African Americans have not always had the ability to vote. Our 


vote is suppressed or we are intimidated. There have often been 


insurmountable situations that occur so that we cannot vote. It would be 


disrespectful not to vote and participate. It would be inexcusable.  


19. I am angry that we had to endure hours in line. If someone wants to suppress 


or stop my vote, I want to vote even more. That must mean that my vote has 


an impact. So, I’m going to be right there, not complacent. I’m more 


cognizant of what I see going on and what it means.  
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20. I think I first registered to vote at the age of 18 as part of a civics class. In 


college, other students from third world countries would talk about their 


countries and difficulties they had. Here we can get complacent. With this 


administration, we realize things won’t always be calm and peaceful. We 


can’t afford not to pay attention.  


21. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


22.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


23.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


   _____________ 
    
 


    ______________________ 
    DATE 
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VRAA “Voting Rights Violations” in Georgia 


Practice Giving Rise to “Voting 
Rights Violation” 


State/County/City 
Committing Violation 


Type of Violation 
Under The VRAA 


Date 


Plan for at-large city council districts.1 City of LaGrange, 
Troup County 


Final Judgment, 
§ 3(b)(3)(B)  


Feb. 21, 1997 


Redistricting plan for the Board of 
Education.2


Webster County DOJ Objection, 
§ 3(b)(3)(D) 


Jan. 11, 2000 


Adoption of numbered posts, staggered 
terms, and a majority vote requirement 
to the method of electing city 
councilmembers.3


City of Tignall, Wilkes 
County 


DOJ Objection, 
§ 3(b)(3)(D) 


Mar. 17, 2000 


At-large district plan for County 
Commission.4


Marion County Consent Order 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


June 13, 2000 


Adoption of numbered posts and a 
majority vote requirement to the 
method of electing city 
councilmembers.5


City of Ashburn, 
Turner County 


DOJ Objection, 
§ 3(b)(3)(D)  


Oct. 1, 2001 


Redistricting plan for County School 
District and Board of Commissioners.6


Putnam County DOJ Objection, 
§ 3(b)(3)(D) 


Aug. 9, 2002 


Redistricting plan for city wards.7 City of Albany, 
Dougherty County 


DOJ Objection, 
§ 3(b)(3)(D)  


Sept. 23, 2002 


Redistricting plan for County School 
District.8


Marion County DOJ Objection, 
§ 3(b)(3)(D) 


Oct. 15, 2002 


1 Cofield v. City of LaGrange, 969 F. Supp. 749 (N.D. Ga. 1997). 


2 Letter from Bill Lann Lee, Acting Ass’t Att’y Gen., Civ. Rights Div., to James M. Skipper, Jr., Esq. (Jan. 11, 
2000), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2630.pdf. 


3 Letter from Bill Lann Lee, Acting Ass’t Att’y Gen., Civ. Rights Div., to Melvin P. Kopecky, Esq. (Mar. 17, 2000), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2640.pdf. 


4 Consent Decree, McBride v. Marion Cnty. Comm., No. 99-cv-134 (M.D. Ga. June 13, 2000); Consent Decree, 
United States v. Marion County, No. 99-cv-151 (M.D. Ga. June 13, 2000); see also Department of Justice, “Marion 
County, Georgia to Change its Method of Election in an Agreement with the Justice Department” (June 6, 2000), 
available at https://www.justice.gov/archive/opa/pr/2000/June/320cr.htm (describing terms of settlement).


5 Letter from Ralph F. Boyd, Jr., Assistant Attorney General, Civil Rights Division to Tommy Colemen, Esq. (Oct. 
1, 2000), available at https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2650.pdf.  


6 Letter from J. Michael Wiggins, Acting Ass’t Att’y Gen., to Robert T. Prior, Esq. (Aug. 9, 2002), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_020809.pdf. 


7 Letter from J. Michael Wiggins, Acting Ass’t Att’y Gen., to Al Grieshaber, Jr., Esq. (Sept. 23, 2002), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2680.pdf. 


8 Letter from Ralph T. Boyd, Jr., Assistant Attorney General to Wayne Jernigan, Esq., Phillip L. Hartley, Esq. & 
Cory O. Kirby, Esq. (Oct. 15, 2002), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2690.pdf.  
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Practice Giving Rise to “Voting 
Rights Violation” 


State/County/City 
Committing Violation 


Type of Violation 
Under The VRAA 


Date 


Improper and race-based challenges to 
Hispanic citizens’ right to vote.9


Long County Consent Decree 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


Feb. 10, 2006 


Change in individual voter’s voter 
registration and candidate eligibility.10


Randolph County DOJ Objection, 


§ 3(b)(3)(D)  


Sept. 12, 2006 


Voter information verification 
program.11


State of Georgia DOJ Objection, 
§ 3(b)(3)(D) 


May 29, 2009 


Redistricting plan for the county 
commission.12


Lowndes County DOJ Objection, 
§ 3(b)(3)(D)  


Nov. 30, 2009 


Redistricting plan for the Board of 
Commissioners and Board of 
Education.13


Greene County DOJ Objection, 
§ 3(b)(3)(D) 


Apr. 13, 2012 


Redistricting plan for the Board of 
Commissioners and Board of 
Education.14


Long County DOJ Objection, 
§ 3(b)(3)(D)  


Aug. 27, 2012 


Act 718, § 9 (2012), which amended 
O.C.G.A. § 21-2-139(a) to apply to all 
nonpartisan elections for consolidated 
governments, requiring those elections 
to be held in conjunction with the July 
primary in even-numbered years.15


State of Georgia DOJ Objection, 
§ 3(b)(3)(D) 


Dec. 21, 2012 


9 Consent Decree, United States v. Long Cnty., No. 06-cv-40 (S.D. Ga. Feb. 10, 2006). 


10 Letter from Wan J. Kim, Ass’t Att’y Gen., to Tommy Coleman, Esq. (Sept. 12, 2006), 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-2700.pdf.  


11 Letter from Loretta King, Acting Ass’t Att’y Gen., Civ. Rights Div., to Thurbert E. Baker, Att’y Gen., State of 
Georgia (May 29, 2009), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_090529.pdf. 


12 Letter from Assistant Attorney General Thomas Perez to Walter G. Elliot, Esq. (Nov. 30, 2009), available at 
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_091130.pdf.  


13 Letter from Thomas E. Perez , Ass’t Att’y Gen., to Michael S. Green, Esq., Patrick O Dollar, Esq. & Cory O. 
Kirby, Esq. (Apr. 13, 2012), https://www.justice.gov/sites/default/ files/crt/legacy/2014/05/30/l_120413.pdf.  


14 Letter from Thomas E. Perez, Ass’t Att’y Gen., to Andrew S. Johnson, Esq. & B. Jay Swindell, Esq. (Aug. 27, 
2012), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_120827.pdf.  


15 Letter from Thomas Perez, Ass’t Att’y Gen., to Dennis R. Dunn, Deputy Att’y Gen., State of Georgia (Dec. 21, 
2012), https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_121221_0.pdf. 
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Practice Giving Rise to “Voting 
Rights Violation” 


State/County/City 
Committing Violation 


Type of Violation 
Under The VRAA 


Date 


District plan for Board of Education.16 Emanuel County Agreement 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E)  


Dec. 8, 201617


At-large method of electing Board of 
Education.18


Fayette County Consent Order 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


Jan. 28, 2016 


Secretary of State’s administrative 
policy directive requiring cancellation 
of voter registration applications 
without exact match to the information 
on file.19


State of Georgia Settlement 
Agreement 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


Feb. 8, 2017 


Redistricting plan for Board of 
Education.20


Sumter County Final Judgment, 
§ 3(b)(3)(B)  


Mar. 17, 2018 


Improper removal of eligible voters 
from voter registration list.21


Hancock County Consent Order 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


Mar. 30, 2018 


Law restricting who could serve as a 
language interpreter in state and local 
elections.22


State of Georgia Consent Order 
Resulting in Change 
to Practice, 
§ 3(b)(3)(E) 


Nov. 29, 2018 


16 Fourth Consent Motion to Stay Proceedings, Ga. State Conf. of NAACP v. Emanuel Cnty. Bd. of Comm’rs, No. 
16-cv-21 (S.D. Ga. Dec. 8, 2016); Order on Stipulation of Dismissal, Ga. State Conf. of NAACP v. Emanuel Cnty. 
Bd. of Comm’rs, No. 16-cv-21 (S.D. Ga. May 16, 2017); see also Statement of Kristen Clarke, President & Exec. 
Dir., Lawyers’ Cmte. For Civil Rights Under Law, U.S. House Cmte. on Administration, Subcommittee on 
Elections, Hearing on “Voting Rights and Election Administration in America”, Appendix A (Oct. 17, 2019) 
(settlement resulted in creation of two majority-minority single-member districts). 


17 Date the parties notified the court of their agreement. 


18 Consent Order, Ga. State Conf. of NAACP v. Fayette Cnty. Bd. of Comm’rs, No. 11-cv-123 (N.D. Ga. Jan. 28, 
2016). 


19 Settlement Agreement, Ga. State Conf. of NAACP v. Kemp, No. 1:16-cv-00219-WCO (N.D. Ga. Feb. 8, 2017). 


20 Wright v. Sumter Cnty. Bd. of Elec. & Registration, 301 F. Supp. 1297 (M.D. Ga. 2018). 


21 Order on Joint Motion for Entry of Consent Order, Ga. State Conf. of NAACP v. Hancock Cnty. Bd. of Elec. & 
Registration, No. 15-cv-414 (N.D. Ga. Mar. 30, 2018). 


22 Complaint, Kwon v. Crittenden, No. 1:18-cv-05405-TCB (N.D. Ga. Nov. 27, 2018), ECF No. 1; Consent Order, 
Kwon, No. 1:18-05405-TCB (N.D. Ga. Nov. 29, 2018), ECF No. 7. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 


STATESBORO DIVISION 
 
GEORGIA STATE CONFERENCE OF THE ) 
NAACP; WOODROW BILLUPS; and KEITH ) 
MCNEAR,      ) 


) 
   Plaintiffs,   ) 


) CIVIL ACTION FILE 
v.       ) 
       ) NO.  6:16-CV-21-JRH-GRS 
EMANUEL COUNTY BOARD OF   ) 
COMMISSIONERS; RUSTY LANE, in his  ) 
official capacity as Chairman; DESSE DAVIS, ) 
in his official capacity as Vice Chairman; MATT ) 
BLACKBURN, in his official capacity as  ) 
Commissioner; HUGH FOSKEY, in his official ) 
capacity as Commissioner; KEITH R.   )  
THOMPSON, in his official capacity as  ) 
Commissioner; BEAU J. GUNN, in his official ) 
capacity as Emanuel County Administrator;  ) 
EMANUEL COUNTY BOARD OF ELECTIONS; ) 
KERRY K. CURRY, in her official capacity as ) 
Director of Elections; EMANUEL COUNTY ) 
SCHOOL DISTRICT; EMANUEL COUNTY ) 
SCHOOL BOARD; FRANK ELLIS, in his official ) 
capacity as Chair; ADAM LANE, in his official ) 
capacity as Vice Chair; MASON HENRY, in his ) 
official capacity as Board Member; ELLIS   ) 
HOOKS, in his official capacity as Board Member; ) 
STEVE MEEKS, in his official capacity as Board ) 
Member; JOHNNY PARKER, in his official  ) 
capacity as Board Member; BILL ROGERS, JR., ) 
in his official capacity as Board Member,  ) 
       ) 
   Defendants.   ) 
              


 
FOURTH CONSENT MOTION TO STAY PROCEEDINGS 


              
 


COME NOW Plaintiffs and Defendants in the above-styled action and jointly move this 


Court for an order staying all deadlines and proceedings in the case, showing this Honorable 


Court more fully as follows: 


Case 6:16-cv-00021-JRH-GRS   Document 37   Filed 12/08/16   Page 1 of 5
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-1- 


The Parties have reached an agreement to resolve this matter. 


-2- 


In order for the terms of the Agreement to be fully effectuated, the following steps need 


to take place: (a) the County’s local legislative delegation needs to introduce a New Local Act 


establishing new voting districts for the seven member Emanuel County Board of Education, as 


agreed upon by the Parties, (b) the Georgia General Assembly needs to pass the Act, and (c) the 


Governor needs to sign the New Local Act. 


-3- 


Accordingly, the Parties request the Court to stay this litigation for all purposes until the 


Governor signs the New Local Act, which will make it effective as a matter of Georgia law, or 


until the 2017 Session of the Georgia General Assembly ends without passage of the New Local 


Act. Within ten days after the Governor signs the New Local Act, the Plaintiffs will file a 


Stipulation of Dismissal with Prejudice of the suit as to all Defendants.  If the New Local Act is 


not passed by the General Assembly or the Governor vetoes or does not sign the Act, or if for 


any reason the New Local Act does not come into law within a reasonable period, the Parties will 


promptly notify the Court and prepare any and all necessary scheduling orders to move forward 


and complete the litigation.   


-4- 


For purposes of judicial efficiency and the conservation of public resources, the Parties 


by consent respectfully request that the above-styled case be stayed, as described above. 


 Respectfully submitted, this 8th day of December, 2016. 
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s/ Gail E. Podolsky 
Gail E. Podolsky 
GA Bar No.: 142021 
Attorney for Plaintiff 
Carlton Fields Jorden Burt, P.A. 
1201 West Peachtree Street, Suite 3000 
Atlanta, GA 30309 
Telephone: (404) 815-3400 
Fax: (404) 815-3415 
E-mail: gpodolsky@carltonfields.com 
 
Robert D. Helfand 
John W. Herrington 
Attorneys for Plaintiff 
Carlton Fields Jorden Burt, P.A. 
One State Street, Suite 1800 
Hartford, CT 06103 
Telephone: (860) 392-5000 
Fax: (860) 392-5058 
E-mail: rhelfand@carltonfields.com 
E-mail: jherrington@carltonfields.com 
 


s/Hieu M. Nguyen         
Phillip L. Hartley 
GA Bar No. 333987  
Hieu M. Nguyen 
GA Bar No.: 382526  
Attorneys for Defendants Emanuel County 
School District, Emanuel County School 
Board, Frank Ellis, Adam Lane, Mason Henry, 
Ellis Hooks, Steve Meeks, Johnny Parker and 
Bill Rogers, Jr. 
Harben, Hartley & Hawkins, LLP 
Wells Fargo Center, Suite 750 
340 Jesse Jewell Parkway 
Gainesville, GA 30501 
Telephone: (770) 534-7341 
Fax:  (770) 532-0399 
E-Mail: phartley@hhhlawyers.com 
E-Mail: hnguyen@hhhlawyers.com 


Ezra D. Rosenberg 
Arusha Gordon 
Attorneys for Plaintiff 
Lawyers’ Committee for Civil Rights Under 
Law 
1401 New York Ave., NW, Suite 400 
Washington, D.C. 20005 
Telephone: (202) 662-8600 
Fax: (202) 783-0857 
E-mail: erosenberg@lawyerscommittee.org 
E-mail: agordon@lawyerscommittee.org 
 


Jerry N. Cadle  
GA Bar No. 101650  
Attorney for Defendants Emanuel County 
School District, Emanuel County School 
Board, Frank Ellis, Adam Lane, Mason Henry, 
Ellis Hooks, Steve Meeks, Johnny Parker and 
Bill Rogers, Jr. 
Jerry N. Cadle, P.C. 
130 S. Main Street 
P. O. Box 68 
Swainsboro, GA 30401-2045 
Telephone: (478) 237-2271 
Fax:  (478) 237-4683 
E-Mail: jerry@cadlelawfirm.com 
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Jerry Wilson 
GA Bar No.: 768610 
Attorney for Plaintiff 
Jerry Wilson, P.C. 
P. O. Box 971 
Redan, GA 30074 
Telephone: (404) 431-6262 
Fax: (888) 868-7331 
E-mail: lawoffice1998@gmail.com 


 
s/Paul H. Threlkeld  
Patrick T. O’Connor 
GA Bar No. 548425 
Paul H. Threlkeld 
GA Bar No. 710731 
Attorneys for Defendants Emanuel County 
Board of Commissioners, Rusty Lane, Desse 
Davis, Matt Blackburn, Hugh Foskey, Keith R. 
Thompson, Beau J. Gunn, Emanuel County 
Board of Elections and Kerry K. Curry 
Oliver Maner, LLP 
Post Office Box 10186 
Savannah, GA 31412  
Telephone: (912) 236-3311 
Fax:  (912) 236-8725 
E-Mail: pto@olivermaner.com 
E-Mail: pht@olivermaner.com 


  
J. Franklin Edenfield 
GA Bar No. 239125 
Attorneys for Defendants Emanuel County 
Board of Commissioners, Rusty Lane, Desse 
Davis, Matt Blackburn, Hugh Foskey, Keith R. 
Thompson, Beau J. Gunn, Emanuel County 
Board of Elections and Kerry K. Curry 
Spivey, Carlton & Edenfield, P.C. 
Post Office Box 309 
Swainsboro, GA 30401 
Telephone: (478) 237-6424 
Fax:  (478) 237-6425 
E-Mail: jfe285@bellsouth.net 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 


STATESBORO DIVISION 
 
GEORGIA STATE CONFERENCE OF THE ) 
NAACP, et al.,     ) 


) 
   Plaintiffs,   ) 


) CIVIL ACTION FILE 
v.       ) 
       ) NO.  6:16-CV-21-JRH-GRS 
EMANUEL COUNTY BOARD OF   ) 
COMMISSIONERS, et al.,    ) 
       ) 
   Defendants.   ) 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on December 8, 2016, I electronically filed the Fourth Consent 


Motion to Stay Proceedings, with the Clerk of the Court using the CM/ECF system, which will 


automatically send e-mail notification of such filing to the following attorneys of record: 


 Gail E. Podolsky – gpodolsky@carltonfields.com 
 Robert D. Helfand – rhelfand@carltonfields.com 
 John W. Herrington – jherrington @carltonfields.com 
 Jerry Wilson – lawoffice1998@gmail.com 
 Ezra D. Rosenberg – erosenberg@lawyerscommittee.org 
 Arusha Gordon – agordon@lawyerscommittee.org 
 Patrick T. O’Connor – pto@olivermaner.com 
 Paul H. Threlkeld – pht@olivermaner.com 
 J. Franklin Edenfield – jfe285@bellsouth.net 
 
      HARBEN, HARTLEY & HAWKINS, LLP 
 
      s/Hieu M. Nguyen    
      Hieu M. Nguyen 
Suite 750, Wells Fargo Center  Georgia Bar No. 382526 
340 Jesse Jewell Parkway   ATTORNEY FOR DEFENDANTS 
Gainesville, Georgia 30501   EMANUEL COUNTY SCHOOL DISTRICT, 
Telephone: (770) 534-7341   EMANUEL COUNTY SCHOOL BOARD, 
Facsimile: (770) 532-0399   FRANK ELLIS, ADAM LANE, MASON HENRY, 
Email: hnguyen@hhhlawyers.com  ELLIS HOOKS, STEVE MEEKS, JOHNNY 
      PARKER and BILL ROGERS, JR. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 


STATESBORO DIVISION 
 
GEORGIA STATE CONFERENCE OF THE ) 
NAACP; WOODROW BILLUPS; and KEITH ) 
MCNEAR,      ) 


) 
   Plaintiffs,   ) 


) CIVIL ACTION FILE 
v.       ) 
       ) NO.  6:16-CV-21-JRH-GRS 
EMANUEL COUNTY BOARD OF   ) 
COMMISSIONERS; RUSTY LANE, in his  ) 
official capacity as Chairman; DESSE DAVIS, ) 
in his official capacity as Vice Chairman; MATT ) 
BLACKBURN, in his official capacity as  ) 
Commissioner; HUGH FOSKEY, in his official ) 
capacity as Commissioner; KEITH R.   )  
THOMPSON, in his official capacity as  ) 
Commissioner; BEAU J. GUNN, in his official ) 
capacity as Emanuel County Administrator;  ) 
EMANUEL COUNTY BOARD OF ELECTIONS; ) 
KERRY K. CURRY, in her official capacity as ) 
Director of Elections; EMANUEL COUNTY ) 
SCHOOL DISTRICT; EMANUEL COUNTY ) 
SCHOOL BOARD; FRANK ELLIS, in his official ) 
capacity as Chair; ADAM LANE, in his official ) 
capacity as Vice Chair; MASON HENRY, in his ) 
official capacity as Board Member; ELLIS   ) 
HOOKS, in his official capacity as Board Member; ) 
STEVE MEEKS, in his official capacity as Board ) 
Member; JOHNNY PARKER, in his official  ) 
capacity as Board Member; BILL ROGERS, JR., ) 
in his official capacity as Board Member,  ) 
       ) 
   Defendants.   ) 
              
 


ORDER 
              


 
This Court having considered the Parties’ Fourth Consent Motion to Stay Proceedings, 


and for good cause shown, the Fourth Motion to Stay is GRANTED.  This litigation is stayed 
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for all purposes until the Governor signs the New Local Act or the 2017 Session of the Georgia 


General Assembly ends without passage of the New Local Act. Within ten days after the 


Governor signs the New Local Act, the Plaintiffs will file a Stipulation of Dismissal with 


Prejudice of the suit as to all Defendants.  If the New Local Act is not passed by the General 


Assembly or the Governor vetoes or does not sign the Act, or if for any reason the New Local 


Act does not come into law within a reasonable period, the Parties will promptly notify the Court 


and prepare any and all necessary scheduling orders to move forward and complete the litigation. 


 This     day of     , 2016. 


 
              
      HONORABLE J. RANDAL HALL    


UNITED STATES DISTRICT JUDGE 
SOUTHERN DISTRICT OF GEORGIA 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Annie . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my resident address is  


, , Georgia .  


3. I am currently living in Massachusetts where I am an undergraduate student 


at University of Massachusetts at Amherst.   


4. In early July 2020, I visited the Georgia “My Voter Page” to download and 


print an absentee ballot application for the November 3rd election. I mailed in 


this application to the DeKalb County Chief Registrar’s office at 4380 


Memorial Drive, Suite 300, Decatur, Georgia 30032. This was nearly four 


months before the October 30th deadline to request an absentee ballot. At the 


time, I requested my absentee ballot be sent to an address in Williamstown, 


Massachusetts, because that was where I believed I would be when absentee 


ballots would be issued and mailed.  


5. In mid-July, I checked “My Voter Page” and saw that my absentee ballot 


application had been received on July 13th. A screenshot of “My Voter Page” 


is attached as Exhibit A.  
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6. When I learned in early August that absentee ballots would not be issued and 


mailed until September, I realized I would no longer be at the Williamstown, 


Massachusetts address to receive the ballot. I contacted the Georgia Voter 


Protection Line (georgiademocrat.org, 888-730-5816) to receive some 


guidance. I spoke to someone at the Voter Protection Line and was given a 


phone number to contact the DeKalb County Voter Registration and 


Elections office (404-298-4020). While speaking to the Voter Registration 


office, I was instructed to fill out another absentee ballot application with a 


note about my situation. I visited “My Voter Page” and downloaded a new 


absentee ballot application, and then sent this application in via U.S. mail to 


the same DeKalb County Chief Registrar’s office address as the first 


application in Decatur, Georgia. The note I wrote on the application asked the 


office to disregard my previous application as it had the wrong address, and 


to use the address on this second application instead. I gave a new 


Sunderland, Massachusetts, address on this second application. As of January 


27, 2021, no absentee ballot was ever received at the Williamstown, 


Massachusetts, address or at the Sunderland, Massachusetts, address. 


7. I voted by absentee ballot in the June 9th, 2020 Presidential Preference 


Primary and the August 11th, 2020 General Primary Runoff elections and had 


completed my absentee ballot application in the same way as I did for the 
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November 3rd election; however, in those cases I did not need to change my 


address. My absentee ballot applications had been accepted with no incident 


for both of those two recent elections, and I encountered no issues with 


casting my vote by absentee ballot then. 


8. I checked “My Voter Page” again in late September and saw that my 


absentee ballot had been issued on September 18th. Again, a copy of My 


Voter Page is attached as Exhibit A. I then also checked BallotTrax and saw 


that the ballot had been mailed on September 24th. A screenshot of my 


BallotTrax record is attached as Exhibit B. 


9. By the first week of October, I started calling the Georgia Voter Protection 


Line to ask if it was normal that I hadn’t yet received my ballot. During the 


next two weeks, I followed up three times and was assured by the Voter 


Protection Line to keep waiting.  


10.  By mid-October, I still hadn’t received my ballot, so I started planning on 


driving to Georgia to vote in person. Before deciding to make the arduous 


trip from Massachusetts to Georgia, I called the Georgia Voter Protection 


Line once more to discuss my options. They recommended trying to cancel 


the initial ballot in order to have a new one sent to my mother’s house in 


Dunwoody, Georgia. She could then use one-day shipping to get the ballot to 


me, and after filling it out, I could use one-day shipping to get the ballot back 







4 
 


to her and she could drop the ballot off at a ballot drop box.  All of the 


shipping costs would come at my personal expense. 


11.  On October 15th, I called the DeKalb County Voter Registration and 


Elections office to inform them my first ballot had never arrived in 


Massachusetts and that I would like to request a new ballot to be sent to an 


address in Georgia. I was informed by the person on the phone that they 


could email an affidavit that would cancel the first ballot and serve as an 


application for the next ballot. The address specified on this affidavit would 


act as the new address for the second absentee ballot. I was told that the email 


with my affidavit would be sent this same day (October 15th), and that the 


ballot would then be put in the mail by October 17th. I was told I could then 


expect the ballot to arrive mid-week of October 19-23.  


12.  An hour later, I still hadn’t received an email, so I called the DeKalb County 


Voter Registration & Elections office once again and explained the situation 


to a new person on the phone. The person I spoke to on this call again 


assured me that the email would be sent shortly. One more hour later, I still 


hadn’t received an email and I had to attend class, so I asked my significant 


other (Casey) to make the call to the office for me. By this time, the office 


was nearing its closing time. Casey also received assurances from the person 







5 
 


answering the phone that the email would be coming, and Casey left a 


different contact email in case the email address on file for me was incorrect.  


13.  By the end of the day on October 15th, I still had not received the email with 


the affidavit. I became worried that the original dates and timeline (ballot in 


mail by October 17th for receipt by the 23rd) given by DeKalb County Voter 


Registration and Elections would now be irrelevant and that my ability to 


vote was compromised. On the 16th, I called the Voter Protection Line and 


explained the situation. The Voter Protection Line kept me on the line and 


contacted the DeKalb County Voter Registration and Elections office for a 


three-way phone call. The person who answered the call listened to my 


situation and got in touch with the supervisor, Taneshia Martinez.  


14.  Taneshia Martinez informed me that the office was aware of my situation 


and had two calls on record about my request for an affidavit. Taneshia 


shared that there was a backlog and that my email was on a list of affidavit 


requests that the office was working through. After I pushed for this affidavit 


to be sent to me sooner, Taneshia sent the email with the affidavit while on 


the phone with me and I received it. I filled out the affidavit and sent it back 


to Taneshia at tsmartinez@dekalbcountyga.gov that same day via email. A 


screenshot of these emails is attached as Exhibit C. A copy of my signed 


affidavit is attached as Exhibit D. 
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15.  Several days later, on Monday, October 19th, I called the DeKalb County 


Voter Registration & Elections office to ask if the ballot had been put in the 


mail. The person who answered my call said my ballot was still being 


processed and that the ballot would be put in the mail that following weekend 


(October 24th-25th). This crucial delay would mean that the ballot would 


arrive at my mother’s house mid-week of October 25-31. This would most 


certainly not be enough time to send the ballot from my mother’s address in 


Georgia to Massachusetts and then send the ballot back from Massachusetts 


to my mother by election day (less than a week after the ballot’s projected 


arrival at my mother’s). I began planning to make the 17-hour drive down to 


Georgia.  


16.  Before I finalized the decision to drive to Georgia, I called the Voter 


Protection Line once more on Tuesday, October 20th, to ask their advice. The 


person who answered my call was named Andrea, and she told me to keep 


calling DeKalb County in the hopes that someone on the other end would be 


able to put the ballot in the mail sooner. I felt this solution would be 


ineffectual; however, after I got off the phone, I received a text from Andrea 


(404-457-2494) with a new person to contact at the DeKalb County Voter 


Registration & Elections Office named Ms. Woods, who could be reached at 


a given phone number (404-298-4030) and would be able to put a rush on the 
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ballot.  I have attached this text exchange as Exhibit E.  You will note that the 


reference to “me woods” in Exhibit E was a misspelling that Andrea clarified 


in a subsequent voicemail. The above phone number was redirected to the 


main line of the DeKalb County Voter Registration & Elections that I had 


been calling. I responded to Andrea via text saying the number given was 


ineffective and I received no response from Andrea (Exhibit E).  


17.  I called the DeKalb County Voter Registration & Elections office requesting 


to get in touch with Ms. Woods as recommended by Andrea but was told that 


I could only leave a message for Ms. Woods that she would receive at the end 


of the workday. 


18.  I opted not to leave a message at this point or pursue the absentee ballot 


further because I lost faith the ballot would come in time. I would have 


needed to receive confirmation by October 24th that my mother had received 


the absentee ballot in order to make decisions around travelling down to 


Georgia from Massachusetts. On October 20th, I decided to give up on 


receiving an absentee ballot and made plans to go to Georgia. As of January 


27, 2021, no absentee ballot was ever received at the Dunwoody, Georgia 


address. 


19.  After much consideration, I decided to drive rather than fly or take any other 


transportation option because I felt I had no choice with the reality of 
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COVID-19. Given potential exposure in other modes of transportation, 


driving felt like the best way to limit our risk; my significant other, Casey, 


had agreed to accompany me and I did not want to spread the virus. 


20.  In order to be equipped with the correct PPE for a long drive and also for 


voting in-person, I started prepping earlier and began ordering equipment 


starting October 14th, as that was when I began suspecting I would need to 


make arrangements. Given public health conditions, I purchased unvented 


goggles, P100 respirators that had to be modified, and other miscellaneous 


supplies such as food and caffeinated beverages at a cost of $196.83.  An 


additional burden of time occurred before the drive when I was forced to 


make a 3-hour round trip to Williamstown, Massachusetts, to secure PPE 


from family. Other preparations included adjusting my sleep schedule 


gradually in the days leading up to the trip in order to wake up early enough 


on the morning of the drive to accommodate 17 hours of driving. It was also 


important to adjust my sleep schedule because I have vision problems that are 


exacerbated in the dark and when I’m tired. I was aiming to get as much of 


the “dark driving” portion of the drive done in the morning, so that I could be 


more awake. The sleep schedule adjustment ended up being in vain because I 


was woken up three times in the middle of the night the night before the drive 


by loud neighbors. Lastly, in terms of preparations, I emailed professors 
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asking for extensions on homework. They luckily understood the stakes and 


were generous with granting extensions. My significant other, Casey, 


however was not as lucky with their professors, and was not granted 


extensions. Casey ended up earning worse grades this past semester than they 


ever had before, partially due to falling behind on schoolwork for this drive 


to Georgia. 


21.  On the morning of Saturday, October 24th, I woke up at 6 a.m. for final 


preparations and departed from Sunderland, Massachusetts at 7:50 a.m. 


Casey and I drove in four 4-hour shifts. With my previously-mentioned 


vision problems, I had to be particularly careful. Additionally, there was 


intermittent, heavy rain. Each time we changed drivers, we stopped at rest 


stops and made a huge amount of effort with PPE and sanitation to have as 


little risk of exposure to COVID-19 as possible. These rest stops included 


restroom breaks and gas refills and took between 20-30 minutes each. In the 


end, we arrived in Dunwoody, Georgia at 2:30 a.m. Sunday, October 25th, but 


didn’t get to rest until 3am.  


22.  We felt that during this drive, even though we were very careful, there was 


no way to completely eliminate the risk of COVID-19 infection. So, by being 


forced to make our way to Georgia in order to vote, we feel that we were 


running a risk of being exposed to COVID-19, and also that we could 
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potentially expose all the members of my mother’s household to the virus. 


There are five people in my mother’s household, and none of them planned 


on voting in-person. All of them have been engaging in strict social 


distancing in order to minimize COVID-19 risk. Because I had to vote in-


person, we feel this was an additional level of exposure that all seven of us 


would not have had if my absentee ballot had been delivered. I had 


considered finding a friend’s place where I could stay safely quarantined or 


sleeping in my car for the nights I was in Georgia, but I decided in the end 


this would be too extreme of a burden. 


23.  I ended up voting in-person on Tuesday, October 27th, because I felt it would 


be the least busy day of the week, and therefore the day with the lowest 


COVID-19 exposure risk. As I got into our car to drive to the polling place, 


we discovered the car we had driven from Massachusetts had broken down 


after the lengthy drive. We used another car and were able to get to the Core4 


Training Facility in DeKalb County at 9:30 a.m. I left 15 minutes later after a 


very smooth voting experience and had no issue at all with casting my vote 


in-person. There was only one person in line in front of me, and everyone 


was wearing masks and observing social distancing. Everyone who came to 


the polling place had to fill out a form with their name, voting county, and an 
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explanation for why we were voting in person. There was also a place to 


indicate that I had applied for an absentee ballot but had never received it.  


24.  We had planned to leave Dunwoody on Wednesday, October 28th, as soon as 


possible after I had a chance to vote in-person. It was important to me that I 


leave Dunwoody as soon as possible after voting because if I had been 


exposed to COVID-19 at the polling location, I wanted to minimize risk of 


exposure to my family. However, with the car in disrepair, we ended up 


being delayed as we waited for the car to be fixed. The car repairs ended up 


costing $1,300. Because of this delay, we decided to leave the following 


weekend because we had virtual obligations for classes and part-time work 


on Thursday and Friday the 29th and 30th. However, Hurricane Zeta struck the 


area, and we were out of power for half a day, and out of internet all day 


Thursday and Friday. Now unable to meet our virtual obligations, we also 


couldn’t travel because it was unsafe to leave in the weather conditions. 


25.  On Saturday, October 31st, we finally departed Dunwoody, Georgia, at 7:10 


a.m. We had an uneventful trip back, which was a bit smoother and quicker 


due to less traffic and no rain. We arrived back in Sunderland, MA at 12:30 


a.m., Sunday November 1st. All told, we spent over $1,600 to make this trip 


($196.83 for PPE and supplies, $143.68 for roundtrip gas costs, $1,300 for 


car repair). Driving 17 hours in one day, twice for a roundtrip, is much more 
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strenuous than any other road trip I’ve ever done before. I feel this experience 


put my physical safety at risk not just because of the pandemic, but also 


because of the extreme nature of this drive. 


26.  After our trip, I checked “My Voter Page” (Exhibit A) and was able to 


confirm that my vote was counted for the November 3rd General Election. 


Strangely, my vote is counted as an absentee vote dating from my in-person 


voting on Oct 27 and there is no record of the second requested ballot. In 


fact, the second requested ballot was never displayed or updated on “My 


Voter Page”. The original ballot is shown as cancelled.  


27.   Shortly after the November 3rd General Election, I once again had to apply 


for absentee ballots for the December 1st Public Service Commissioner 


Runoff Election and the January 5th General Runoff Election due to the fact 


that I would still be in Massachusetts during both elections. I applied for 


these ballots via email to voterreg@dekalbcountyga.gov on November 7th, 


2020, and received response of receipt of both applications on the same day. I 


requested both ballots be sent to the Dunwoody address where I am 


registered, and had planned with my mother to coordinate shipping the 


ballots to and from Massachusetts because I didn’t feel I could trust the 


Office of Elections or USPS to reliably mail my ballot to Massachusetts, 
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especially after the experience I had in the November 3rd election. The two 


email applications are attached as Exhibit F. 


28.   On November 28th, I checked my Georgia “My Voter Page”, and saw that 


the absentee ballot for the December 1st Public Service Commissioner 


Election had been issued November 18th and the absentee ballot for the 


January 5th General Runoff Election had been issued November 20th. An 


updated “My Voter Page” is attached as Exhibit G.  


29.   By early December, I began to suspect I was again experiencing issues with 


my absentee ballot request when three voters in my immediate family who 


are all registered in DeKalb County had received their absentee ballots while 


I was still waiting for mine. These three voters however requested their 


absentee ballot using this webform: https://ballotrequest.sos.ga.gov/. I was 


the only one in my immediate family who had applied for my ballot via 


email. Like mine, these family members’ ballots were noted as having been 


issued on November 20th. Our experiences differed in that they received their 


ballots and were able to send them back completed, which were then noted in 


the Georgia “My Voter Page” as having been received and accepted by early 


December. My family members were able to vote successfully via absentee 


ballot by December 2nd, and I had not yet received my absentee ballot. 
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30.   On December 2nd, 2020, I felt encouraged to continue waiting for my ballot 


rather than request a new one because I received an email from BallotTrax 


that said my absentee ballot was on its way. This felt reassuring at the time, 


yet was ultimately misleading as I later discovered this was a delayed 


notification from the mid-November issue dates given in “My Voter Page”. 


This ended up delaying my second request for an absentee ballot. A copy of 


the BallotTrax email is attached as Exhibit H. 


31.   By December 11th, I felt I had waited too long at this point for my ballot to 


arrive, so I called the Georgia Voter Protection Hotline yet again. I spoke to 


someone named Mary, who informed me I should cancel this absentee ballot 


and request a new one because it had been over two weeks since “My Voter 


Page” indicated the ballot had been issued. By this point, it had been 21 days 


since the ballots were recorded as issued. Mary also clarified that the 


BallotTrax December 2nd update was actually a delayed notification of the 


same information from “My Voter Page”, and that when I received the 


BallotTrax information, it actually was not a new update.  


32.   On this phone call, I also asked whether the ballot would be coming from 


Georgia or Arizona out of concern for delivery time, and though Mary wasn’t 


sure, they had heard others speak of Arizona. Additionally, while trying to 


understand why I keep on having issues with my absentee ballot application 
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(in both the most recent general election, and now in this runoff), I noticed 


that the precinct card on “My Voter Page” was displaying the wrong address. 


A screenshot of the address on my precinct card is attached as Exhibit I. The 


Amherst, Massachusetts, address on my precinct card was the address I used 


when I voted by mail for the first time, and is not a current address. I asked if 


this incorrect information mattered, and Mary reassured me that the precinct 


card address wouldn’t have been interfering with my absentee ballot 


application. I was considering fixing this error with the Office of Elections, 


but decided to wait until after the election so that this didn’t end up 


interfering further with my ability to vote.  


33.   Fearing now that my ability to vote absentee had been compromised (yet 


again), I asked when the last day of in-person early voting would be seeing as 


I might have to plan to drive down to Georgia again, and Mary informed me 


that the date was December 31st. By the end of the call it was late on a Friday 


afternoon, so Mary made several recommendations for how I would try to get 


my vote in. Given that it was too late to contact the Office of Elections for 


the day, I would monitor the mail over the weekend, and if the ballot hadn’t 


arrived by end of day Sunday, I would call the DeKalb Office of Elections 


first thing on Monday morning December 14th in order to cancel the first 


absentee ballot and request a new one. When I eventually get my absentee 
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ballot, if there was going to be some back-and-forth via mail, Mary 


recommended my mother use FedEx to send the ballot to Massachusetts and 


write “Ballot Enclosed” on the envelope. 


34.   That following weekend I still had not received my absentee ballot, so on 


Monday December 14th, I called the DeKalb County of Elections. I believe 


the person I spoke to was named Barbara, but the audio quality at the 


beginning of the call was unclear as they said their name. They said they 


would send me an affidavit via email, which would serve to both cancel the 


original absentee ballot and request a new one. I received this email that same 


day. The affidavit email exchange is attached as Exhibit J. 


35.   On the December 14th call with the DeKalb County of Elections, I also 


asked if there was something wrong with my voter registration that could 


have caused my last three ballots to not have arrived, regardless of the 


address I requested the absentee ballot be sent to. They responded by reading 


aloud the information about my voter registration that was available to me on 


“My Voter Page”. I was hoping they would be able to share additional 


information about my registration that I didn’t have access to, but it was 


unclear they had access to anything additional. I felt mocked because the 


person on the phone was reading information I already had access to, but the 


tone felt additionally insulting because the person was giggling as they 







17 
 


relayed all the dates I had voted in the past. I was very put off by the 


giggling, and didn’t know what was supposed to be funny about my voting 


history. It’s possible this person was laughing about something else 


happening in the room, which would also suggest I didn’t have their entire 


attention.  


36.   That night when I received the affidavit from Taneshia Martinez, who I had 


first corresponded with during the November 5th General Election via email, I 


was able to return it completed less than 20 minutes later. The next day I 


received email confirmation that my affidavit was received and would be 


processed (Exhibit J). 


37.   Also on the next day, December 15th, “My Voter Page” was updated to 


reflect that the January 5th Senate Runoff ballot had been cancelled (Exhibit 


G). It was with this update that I began to assume the two requested absentee 


ballots would be coming as a single ballot, with both the Senate and Public 


Service Commission runoff elections available for a vote on the same ballot. 


This information was never formally communicated.  


38.   On December 21st, my mother received my ballot just before 9 p.m. and 


shipped the ballot to Massachusetts using UPS 2-day shipping the next day, 


December 22nd. My mother did not ultimately write “ballot enclosed” on the 


outside of the envelope as was recommended on December 11th by the 
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Georgia Voter Protection Hotline because I was concerned that writing 


“ballot enclosed” might increase the likelihood of my ballot being 


intentionally lost or obstructed. The cost for this shipping was $45.52. 


Although FedEx was recommended, it ended up being exorbitantly 


expensive, with shipping rates over $120 due to the holiday rush. 


39.   I received my ballot on December 24th, filled it out, and dropped it off on 


December 26th in the morning at the UPS store for UPS 2-day shipping. 


Shipping the ballot back to my mother cost $28.45. 


40.   My mother then received my completed ballot on December 28th and 


dropped it off in the Dunwoody City Hall Dropbox. “MyVoterPage” updated 


on December 30th to reflect that the ballot was received and accepted (Exhibit 


G). I also received a BallotTrax email stating that my absentee ballot had 


been accepted, which is attached as Exhibit K. My BallotTrax also updated 


and is attached as Exhibit L. 


41.  Starting in early December, when I realized I was again having issues with 


my absentee ballot, I was prepared mentally and in terms of supplies to drive 


to Georgia from Massachusetts and back if I had to. I had just been forced to 


make the trip for the November 5th General Election, and it seemed until my 


mother was able to drop my ballot in a Dropbox on December 28th that I 


might have to go to the same extreme measure yet again. Throughout the 
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month of December, I had to continually make and amend plans. Originally, I 


planned on driving to Georgia if the ballot had not arrived at my mother’s 


house by December 26th, but when the ballot arrived on December 21st, my 


plan was to drive to Georgia for election day, January 5th, if my ballot was 


not inside a ballot drop box by January 3rd. Luckily, our efforts were 


successful, and I did not end up having to go to the same extreme length as 


the 17-hour drive recorded for the November 3rd General Election. 


42.  Before my experience with the November 3rd General Election, I had never 


voted in-person, but I had voted by mail in a fair number of elections 


successfully. I am now 21 years old and have participated in almost every 


election since 2017, when I originally turned 18 and registered to vote. 


Before these two elections, my experience with absentee ballots had always 


been very smooth.  


43.   I feel very disgruntled by my experiences with these two elections. I will 


have to consider in every future election while I am in Massachusetts for 


school whether or not I am willing to make a trip to Georgia. I absolutely 


want to still vote by mail, but I am now not sure if I can trust the absentee 


ballot system. Knowing that I can make this trip gives me the confidence to 


make the trip again if I have to, but also this experience makes me dread 


having to go through this in future elections. I anticipate having to advocate 
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for myself in future and will make sure I do everything I can to make sure my 


vote is counted. I might just have to move everything in my life around to 


vote.  


44.   I will also from now on be very attentive to the voting process, and take 


note of everything that happens along the way in case I need the information 


to record or defend my experience. I’m very worried about the elections in 


2022, because I plan on spending a year working abroad. How will I vote 


while I’m out of the country if I’m having such a struggle voting from 


Massachusetts?  


45.   This experience also made me feel disgusted at the system in Georgia for 


handling absentee voting. There is very little information available for voting 


in general. I spent much of the process of both elections confused if there was 


something wrong with my voter registration, and I didn’t get much help from 


the DeKalb County Office of Elections. I think it’s appalling I had to pay so 


much money out of pocket and spend so much time in order to ensure my 


vote was cast. There are a huge number of people who would not have been 


able to afford the additional costs I shouldered in both elections, and no one 


deserves a special privilege of casting a vote merely because they have the 


time and money to do so. It should be said additionally that no one deserves 


having to spend the additional money and time that I did in order to vote. It 
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should not be a choice to have to choose between spending money or time 


and voting. It’s appalling and unfair. 


46.  Despite everything, I am still absolutely committed to voting. I think it’s 


important in a democracy that as many people as possible participate in the 


vote, so that our leaders and candidates represent the majority of people. 


Especially with the ongoing 2020-2021 pandemic, it’s clear that lives are at 


stake and we rely on the ability of our leaders to make the right choices. 


47.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


48.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


49.   I declare under penalty of perjury that the foregoing is true and correct. 


      


       ________ 
       ANNIE  
 
       _______________________ 
       DATE 
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Exhibit A 
Screenshot of “My Voter Page” 
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Exhibit B 
Screenshot of BallotTrax 


 


 


  







25 
 


Exhibit C 
Copy of Emails sent to and from Taneshia Martinez at the DeKalb County Voter 


Registration and Elections Office 
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Exhibit D 
Completed Affidavit sent to Taneshia Martinez 
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Exhibit E 
Screenshot of Texts sent to and from Andrea at Voter Protection Line 
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Exhibit F 
Copy of Absentee Ballot Application Emails 
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Exhibit G 
Screenshots of Updated “My Voter Page” 
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Exhibit H 
Copy of BallotTrax Notification Email: “Your Absentee Ballot Is On Its Way” 
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Exhibit I 
Screenshot of Address on Precinct Card 
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Exhibit J 
Copy of Email Exchange regarding Absentee Ballot Affidavit 
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Exhibit K 
Copy of BallotTrax Notification Email: “Your absentee ballot has been accepted” 
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Exhibit L 
Screenshot of Updated BallotTrax 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Caroline . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, Georgia  


3. I wanted to vote in the 2020 primary election but was not able to do so. I 


applied for an absentee ballot several times but did not receive one. I was 


unable to go to the polls for in person voting due to my disability and lack of 


transportation. When I contacted Fair Fight Action, they informed me that I 


am on the list of voters who were purged by the Secretary of State in 2019. I 


did not receive any notice from the Secretary of State or the Fulton County 


elections office that I was going to be removed from the voter rolls. 


4. I first registered to vote in Georgia when I moved here for a job with the 


Summer Olympics, in 1996.  


5. I have lived in downtown Atlanta for 19 years. When I moved to my current 


address in 2016, I obtained a new driver’s license with my current address 


when my license needed to be renewed on my birthday. 







 


 


6. I usually vote in the presidential primaries and the elections for U.S. 


president. But the last time I was able to vote in Georgia was in the 2012 


presidential election. Since the 2012 election, the state of Georgia has not 


recognized me as a registered voter. I was not able to vote in the 2016 


presidential election. I did not know where to vote and could not find any 


information about my voter registration status.  I was not able to vote in the 


2018 gubernatorial election. I was not able to vote in the June 9, 2020 


election, despite my repeated attempts to re-register, as described below. 


7. In 2018, before the Georgia gubernatorial election, I called the Fulton County 


election office to give them my new address. I never received a precinct card 


from Fulton County. I kept calling the Fulton County election office but 


never received any answers. The employees I spoke with just said they would 


look me up and get back in touch with me, but they never did. I could not 


find my registration information on the Secretary of State’s website.  I 


wanted to vote for Stacey Abrams, but with no voter registration information 


and no precinct card, I did not know where to vote. 


8. I never intended to be have my voting status changed to inactive. I would 


never do that because it is my right to vote. 


9. Before my attempts to register to vote in May and June, 2020, described 


below, I had not had any contact with the Secretary of State’s office directly, 







 


 


or through the Georgia Department of Motor Vehicles, about requesting an 


absentee ballot or for any other reason. I never received anything in the mail 


from the Secretary of State’s office or Fulton County about the election cycle 


or about needing to confirm my address or voting status. 


10. In May 2020, I received an absentee ballot application in the mail. I filled it 


out, signed it, and mailed it by U.S. mail in the first week of May. I live in a 


high rise apartment building, where there is a mailbox. The mail carrier 


comes every day at 3:00 pm, so I knew that my application had been picked 


up. I later received two more applications so, just to be sure I would receive a 


ballot, I filled those out and mailed them. I receive my mail in a locked 


mailbox and have never had any problems receiving mail. 


11.  I needed to vote by absentee ballot because I have a disability. I have had 


three strokes, and am deaf. I also did not want to risk exposure to COVID-19. 


12.  Weeks went by, and I did not receive my ballot. On about May 24, 2020, I 


looked for information online and called the Fulton County election office 


again. I had last called them in 2018. I wanted to register to vote again. The 


person I spoke with in the office told me that my absentee ballot application 


had been refused. When I asked why, the employee told me that Georgia had 


cancelled my voter registration. I again asked why, and was told something 


about the Georgia Secretary of State’s office purging voters. I was told that I 







 


 


had to check the My Voter Page on the Secretary of State’s website. The 


person I spoke with initially looked me up and found the wrong address. I 


gave him my correct address. I realized that Fulton County had never updated 


my address.  


13.  I tried to find my voter information on the My Voter Page, but the website 


message stated, “Your registration information was not located.” (Exhibit A.) 


14.  In June 2020, I then sent several emails and made several phone calls to 


Fulton County Election officials for help in finding out why I was not 


registered, and with registering to vote again. These emails are attached as 


Exhibits B through E. In these emails and phone calls, I kept getting bounced 


back and forth between the Secretary of State’s office and the Fulton County 


elections office. The Georgia Secretary of State’s office told me I had to 


resolve the problem with Fulton County. Fulton County then told me that I 


had to speak with the Secretary of State’s office. 


15.  I emailed Natalie Hall, the Fulton County Election Commissioner, and other 


government employees, on June 5, 2020. I wrote in the email that Fulton 


County had cancelled my voter registration and refused to issue me an 


absentee ballot. (Exhibit B.)  


16.  On June 5, 2020, I also communicated over the phone with Leigh Combs of 


the Georgia Secretary of State’s office. She later emailed me with the link for 







 


 


registering to vote, https://www.fultoncountyga.gov/services/voting-and-


elections. Ms. Combs stated that I was not currently registered to vote and 


would need to vote by provisional ballot if I decided to vote at my polling 


place. She listed my polling location as Liberty Baptist Church, 395 


Chamberlain Street SE, Atlanta, Georgia. (Exhibit C.) As mentioned above, I 


have a disability because I have had three strokes, and am deaf, so it would 


be difficult for me to vote in person. I needed to vote by absentee ballot. 


17.  I replied on June 6, 2020, asking Ms. Combs in the Subject line if there was 


any polling location near my zip code, 30363, in case I could figure out a 


way to vote in person. Ms. Combs replied with a website link to find polling 


places in Fulton County. (Exhibit C.) 


18.  On June 6, 2020, I sent an email to Matthew Wilson at the Georgia House of 


Representatives. I asked for help with being reinstated to the voting rolls. I 


also spoke with him on the phone. (Exhibit D.) 


19.  On June 8, 2020, I sent another email to Natalie Hall, Ralph Jones, and 


Pamela Coman at the Fulton County election office, and others. I also copied 


Leigh Combs of the Georgia Secretary of State’s office, on the email. In the 


email I replied to Ms. Combs, asking if my vote in the June 9, 2020 primary 


would count if I was able to register that day. I stated again that I wanted to 


make sure I could vote. (Exhibit E.) 







 


 


20.  I also spoke with Mr. Jones on the phone, before June 9, 2020. I do not 


remember the exact dates I spoke with him, but I tried everything I could so I 


could vote.  


21.  I received a reply from Ms. Combs to my June 8, 2020 email, again stating, 


“You may vote in any election you want. You may have to vote a provisional 


ballot, but you may vote.” (Exhibit F.) As I stated earlier, I have a disability 


and it would be difficult for me to vote in person.  


22.  Later that day, I filled out an online Voter Registration Application. The 


application states that I registered on June 8, 2020 at 1:25:32 p.m. (Exhibit 


G.) 


23.   On June 9, 2020, I sent another email to Leigh Combs at the Secretary of 


State’s office, copying Ralph Jones, Pamela Coman, Natalie Hall, and others 


from the Fulton County elections office. (Exhibit H.) I stated in the subject 


line that I had registered to vote on June 8, 2020, and asked the Secretary of 


State to send me an absentee ballot for the July 2020 runoff election. 


24.  Later on June 9, 2020, I received a phone call from Natalie Hall. Earlier that 


day, I had seen on Ms. Hall’s Facebook page, Natalie Hall for Fulton County 


Commissioner, District 4, a post encouraging people to vote. I replied with a 


post, under my nickname Cherry , stating “CHERRY CAN’T VOTE 


FULTON COUNTY ELECTIONS TOLD ME I CAN”T VOTE!! I WAS 







 


 


HOPING TO VOTE FOR YOU MY Natalie Hall!!!” [sic] (Exhibit I.) I put 


the post on Ms. Hall’s Facebook page because I wanted to raise awareness of 


voter suppression, about what I had gone through to try to vote.  


25.  Ms. Hall saw my Facebook post and called me at between 4:00 and 6:00pm 


on June 9, 2020. She offered to drive me to the polls so I could vote by 


provisional ballot. I was surprised and shocked that she called, and started to 


cry because I thought it was so kind of her to offer to bring me to the polls. 


But I declined her offer because I have a disability and was worried about 


waiting on long lines, which I had seen on the news. I also did not know how 


I would get back home after I voted. I was grateful for Ms. Hall’s offer, but I 


should not have had to rely on an offer from an elected official to bring me to 


the polls to vote. I should have been able to vote by absentee ballot. I posted 


again on Ms. Hall’s Facebook Page about her offering to drive me to the 


polls. (Exhibit I.) 


26.  On June 10, 2020, I sent another email to Fulton County Election Officials 


and the Customer Service department, Leigh Combs, and Matthew Wilson at 


the Georgia House, stating in the subject line that I had “Re-registered to vote 


again on June 8,” but that Fulton County had refused to process my 


registration. (Exhibit J.)  







 


 


27.  I also sent a separate email on June 10, 2020, to Mr. Pitts at the Customer 


Service office in Fulton County, asking for help with my voter registration. 


(Exhibit K.)  


28.   I was then copied on an email from Customer Service, on June 11, 2020, 


asking for assistance with my questions. I replied on June 11, stating that I 


needed help with registering to vote because my registration kept being 


deleted. (Exhibit L.) 


29.  On June 12, 2020, I was copied on another email from Fulton County 


Customer service, to “Elections – Voter Registration,” asking for assistance 


with my request for help. (Exhibit M). 


30.  On June 19, 2020, I received an email from Phillip Anderson of the Fulton, 


County Voter Registration Office, stating that “Fulton County Voter 


Registration has processed your online voter registration application. You are 


now eligible to vote in the November 3, 2020 General and Special Election. 


Attached is a copy of your precinct card to confirm your updated voter 


registration. Your precinct card should arrive in the mail in about four 


weeks.” (Exhibit N.) 


31.  The My Voter Page now shows that I was registered to vote and am an 


active voter as of May 24, 2020.  The field for checking on my absentee 


ballot status, however, was greyed out. If I was registered to vote on May 24, 







 


 


2020, I should have been sent an absentee ballot in time to vote in the June 9, 


2020 election. (Exhibit O.) 


32.  On the My Voter Page, my polling place was listed as “Precinct 03F, 


PEACHTREE CHRISTIAN CHURCH, 1580 PEACHTREE ST NW, 


ATLANTA, GA, 30309 – 2435.” (Exhibit O.)  This polling location is not 


the same location that Leigh Combs told me to go to if I wanted to vote by 


provisional ballot, in her email on June 5, 2020, as described in paragraph 15. 


above. (See Exhibit C.)  


33.  After all my attempts to register to vote again and receive an absentee ballot, 


I was unable to vote in the June 9, 2020 election, because Fulton County had 


rejected my absentee ballot applications and told me that my voter 


registration had been cancelled. 


34.  I am very angry that I have been unable to vote in the 2016 presidential 


election, the 2018 gubernatorial election, and now the June 9, 2020 election. I 


believe that I became a victim of voter suppression when the Georgia 


Secretary of State purged my name from the voter registration rolls. I also 


blame Fulton County for refusing to accept my absentee ballot application 


and telling me that I could not vote.  I am angry that no one in Fulton County 


was been able to explain why I was purged from the voting list, and why my 


new address was not entered into the voting rolls.  I am also angry that the 







 


 


Secretary of State’s Office and Fulton County did not help me become a 


registered voter again until it was too late for me to vote by absentee ballot in 


the June 9, 2020 election.  I want to make sure that I can vote in the 


November, 2020 presidential election.   


35.  I want to vote because I am an American citizen and have the right to vote. I 


was born in the Philippines but grew up in New York. Voting is important to 


me because it is my right to vote, and because I want to support the 


candidates of my choice. I am worried about voter suppression happening to 


me again, as it did in 2016 and 2018, and happening to other people.  


36.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


37.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


38.  I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       ______ 
       Caroline  


 
 
 
 







 


 


Exhibit A 
 


Caroline  My Voter Page Search, early May, 2020 
 


 
  







 


 


Exhibit B 
Email to Natalie Hall, Michael Bond, June 5, 2020 


From:  > 
Date: Fri, Jun 5, 2020 at 10:31 AM 
Subject: HELP FULTON COUNTY CANCELLED MY VOTE!!!! REFUSE D TO GIVE MY 
ABSENTEE BALLOT 
To: Bond, Michael <mbond@atlantaga.gov>, Natalie Hall <natwill.nh@gmail.com>, Hall, 
Kwanza <khall@atlantaga.gov> 
 


CAROLINE   IS  AMERICAN HAS RIGHT TO VOTE. FULTON COUNTY 
CANCELLED MY VOTE REGISTRATION AND REFUSED TO GIVE MY ABSENTEE 
BALLOT 
 
Cherry  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 
 


 


 


 


 


 


 


 


 


 







 


 


 Exhibit C 


Email between Leigh Combs and Caroline , June 5 - 6, 2020  


 


From: Combs, Leigh <lcombs@sos.ga.gov> 
To: > 
Sent: Friday, June 5, 2020, 07:57:33 PM EDT 
Subject: Voter Registration Information 
 


Good evening Ms. , 


  


It was nice speaking to you this evening. Please see the link provided to register to 
vote: https://www.fultoncountyga.gov/services/voting-and-elections 


  


As I stated earlier, you are currently not registered to vote and will need to vote a provisional ballot if you decide to 
vote at your polling place. 


  


LIBERTY BAPTIST CHURCH 
395 CHAMBERLAIN STREET SE 
ATLANTA, GA 30312 - 4007 


  


Please let me know if you have any further questions or concerns. 


  


Thank you, 


  


Leigh Combs 


Liaison, Elections Division 


Georgia Secretary of State 


Main: 470-312-2741 







 


 


Cell: 470-867-7773 


From: ] 
Sent: Saturday, June 6, 2020 8:10 AM 
To: Combs, Leigh <lcombs@sos.ga.gov> 
Subject: Re: Voter Registration Information ANY POLLING PLACE CLOSE TO 30363???? 


 


 


---- Forwarded Message ----- 
From: Combs, Leigh <lcombs@sos.ga.gov> 
To: > 
Sent: Saturday, June 6, 2020, 01:03:21 PM EDT 
Subject: RE: Voter Registration Information ANY POLLING PLACE CLOSE TO 30363???? 
 


Good afternoon, 


  


Please see the link below for a list of polling places in Fulton County. 


  


https://www.fultoncountyga.gov/services/voting-and-elections 


  


Thank you, 


  


  


Leigh Combs 


Liaison, Elections Division 


Georgia Secretary of State 


Main: 470-312-2741 


Cell: 470-867-7773 


 


  







 


 


Exhibit D 


Email to Matthew Wilson, June 6, 2020 


From: > 
Date: Sat, Jun 6, 2020 at 11:47 AM 
Subject: HELP!!!! FULTON COUNTY ELECTIONS CANCELLED MY VOTE! 
REGISTRATION REFUSED TO GIVE MY ABSENTEE BALLOT 
To: <matthew.wilson@house.ga.gov> 


 


MR WILSON  I HOPE YOU CAN HELP ME - MY FULTON COUNTY  ELECTIONS 


CANCELLED MY VOTE REGISTRATION AND REFUSED TO GIVE ME ABSENTEE 


BALLOTS THAT I MAILED BACK IN MAY 2020.; 


SO MAY 24, 2020 I REGISTERED AGAIN TO VOTE AT THE GEORGIA 


SECRETARY OF STATE. NEVER MAILED WHERE TO VOTE. 


SINCE I NEVER RECEIVED MY ABSENTEE  BALLOT I CALLED MY FULTON 


COUNTY ELECTIONS TOLD ME  THEY CANCELLED MY VOTE REGISTRATION 


AND REFUSED TO GIVE ME THE SEVERAL ABSENTEE  BALLOTS APPLICATIONS/ 


I TALKED TO  I THINK RALPH JONES SUPERVISOR.TOLD ME WRONG ADDRESS 


SO I GAVE HIM MY CORRECT ADDRESS NEVER UPDATED OR CORRECT MY 


ADDRESS.  


 


MR. WILSON I AM A VICTIM OF  


Voter suppression is at the heart of Trump's 
reelection strategy ... 


 







 


 


 


www.jpost.com › Opinion 


 


1.  


May 7, 2020 - Voter suppression, a longtime Republican hallmark, is being 


taken to a higher level by Trump. 


You visited this page on 6/5/20. 


 I HAD THE SAME PROBLEM MY VOTE REGISTRATION DISAPPEARED AND NEVER 


RECEIVED IN THE MAIL MY PRECINCT. I WAS NOT ABLE TO VOTE FOR HILLARY 


CLINTON AGAINST TRUMP!! 


I HAVE BEEN ASKED BY THE JOE BIDEN CAMPAIGN TO SERVE AS A GEORGIA 


DEMOCRAT DELEGATE FOR THE UPCOMING DEMOCRATIC CONVENTION. BUT MY RIGHT TO 


VOTE WAS CANCELLED AND ABSENTEE BALLOTS APPLICATIONS FULTON COUNTY 


ELECTIONS REFUSE TO GIVE ME ABSENTEE BALLOTS  


 


THEY HAVE PLENTY OF TIME TO EMAIL AN ABSENTEE BALLOT I CAN FAX BUT THE 


FULTON COUNTY ELECTIONS  REFUSED TO GIVE ME AN ABSENTEE BALLOT !!   


 


BECAUSE GEORGIA SECRETARY OF STATE PUT ME INACTIVE VOTERS BUT I NOW A 


MONTH AGO FILLED A VOTE REGISTRATION AT THE GEORGIA SECRETARY OF STATE 


COULD EASILY ACTIVE MY VOTE REGISTRATION.  


FYI =THIS GEORGIA SECRETARY IS TRUMP'S BOY. THE PREVIOUS GA 


SECRETARY WAS BRIAN KEMP TRUMP'S BOY. SO THESE REPUBLICANS CAME UP WITH 







 


 


LAWS THAT VOTERS DO NOT KNOW VOTE REGISTRATION WILL BE CANCELLED AND 


REFUSE TO GIVE ABSENTEE BALLOTS!!  


 


CAROLINE  


President/CEO 


 


Sports, Entertainment & Celebrity Publicity & Promotions 


Celebrity Charity/Foundations Management 


Media Relations and Marketing Strategist 


 


 


---------- Forwarded message --------- 


From: > 


Date: Fri, Jun 5, 2020 at 10:31 AM 


Subject: HELP FULTON COUNTY CANCELLED MY VOTE!!!! REFUSE D TO GIVE MY 


ABSENTEE BALLOT 


To: Bond, Michael <mbond@atlantaga.gov>, Natalie Hall <natwill.nh@gmail.com>, Hall, 


Kwanza <khall@atlantaga.gov> 


 


CAROLINE   IS  AMERICAN HAS RIGHT TO VOTE. FULTON COUNTY 


CANCELLED MY VOTE REGISTRATION AND REFUSED TO GIVE MY ABSENTEE 







 


 


BALLOT 


 


Cherry  


President/CEO 


 


Sports, Entertainment & Celebrity Publicity & Promotions 


Celebrity Charity/Foundations Management 


Media Relations and Marketing Strategist 


 


 


 


 


 


 


 


 


 


 


 







 


 


Exhibit E 


Email to Fulton County Elections Officials, June 8, 2020 


From:  
Sent: Monday, June 8, 2020 12:50 PM 
To: Hall, Natalie <Natalie.Hall@fultoncountyga.gov>; Harris, Anita <Anita.Harris@fultoncountyga.gov>; 
Coman, Pamela <Pamela.Coman@fultoncountyga.gov>; Jones, Ralph 
<Ralph.Jones@fultoncountyga.gov>; Barron, Richard L. <Richard.Barron@fultoncountyga.gov>; Brock, 
Calvin <Calvin.Brock@fultoncountyga.gov>; Kelly, Robert <Robert.Kelly@fultoncountyga.gov>; Kirby, 
Sequoia <Sequoia.Kirby@fultoncountyga.gov>; cbs46news 
<cbs46news@cbs46.com>; newstips@ajc.com; Combs, Leigh <lcombs@sos.ga.gov> 
Subject: MS LEIGH COMBS - YOU NEVER TOLD ME I CAN VOTE IN JULY RUN=OFF. MY VOTE WON'T 
COUNT ON PRIMARY. 
  
EXTERNAL EMAIL: Do not click any links or open any attachments 
unless you trust the sender and know the content is safe. 


MS LEIGH COMBS OF GEORGIA SECRETARY OF STATE YOU NEVER TOLD ME I CAN VOTE FOR  THE JULY RUN;OFF. 
  
THANKS FOR THAT ADVICE As I stated earlier, you are currently not registered to vote and will need to vote a 
provisional ballot if you decide to vote at your polling place. 
  
MS LEIGH COMBS I DID REGISTER TO VOTE ON THE GEORGIA SECRETARY OF STATE PAGE   
BUT YOUR GEORGIA SECTARY OF STATE DELETED MY VOTE REGISTRATION SEE ATTACHED. 
BUT MY VOTE REGISTRATION WAS CANCELLED BY THE FULTON COUNTY ELECTIONS AND MY ABSENTEE VOTE 
BALLOT WAS REFUSED UNBEKNOWNST TO ME ABOUT REPUBLICAN LAWS TO PURGE  
  
MS LEIGH MY QUESTION - PER YOUR EMAIL MS LEIGH COMBS As I stated earlier, you are currently not 
registered to vote and will need to vote a provisional ballot if you decide to vote at your polling place. I WAS 
INFORMED SINCE YOU GEORGIA SECTARY OF STATE DELETED MY ORIGINAL VOTE REGISTRATION ON 
MAY 2020 -  IF I VOTE VIA YOUR ADVICE  MY VOTE FOR PRIMARY WON'T COUNT - PLEASE CONFIRM!!SO I 
WON'T WASTE MY TIME TO VOTE WON;T COUNT ANYWAY!! 
  
  
MS LEIGH COMBS IF I REGISTER TO VOTE TODAY I JUST WANT TO MAKE SURE I CAN VOTE  
  
100 PLUS BALLOTS WERE NOT COUNTED IN THE STACEY ABRAMS VS KEMP TRUMP'S BOY. MY VOTE REGISTRATION 
DISAPERED IN YEAR 2016 HILLARY VS. TRUMP AND STACEY ABRAMS AGAINST GEORGIA SECTARTARY OF STATE 
KEMP  RESPONSIBLE FOR VOTING CONFLICT OF INTEREST DUE TO OLD REPUBLICANS VOTING LAWS,; NEEDS TO BE 
CHANGED. 
  
 MS LEIGH COMBS TOLD NOT UNTIL OCTOBER 2020 REGISTER TO  I VOTE FOR NOV ELECTIONS  
Cherry  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 







 


 


Exhibit F 


Email from Leigh Combs, June 8, 2020 


On Mon, Jun 8, 2020 at 12:52 PM Combs, Leigh <lcombs@sos.ga.gov> wrote: 
Good afternoon, 
  
You may vote in any election you want. You may have to vote a provisional ballot, but you may vote. 
  
Thanks, 
  
  
LLeigh Combs 
Liaison, Elections Division 
Georgia Secretary of State 
Main: 470-312-2741 
Cell: 470-867-7773 


 


 


 


 


 


 


 


 


 


 


 







 


 


Exhibit G 


Online Voter Registration Application, June 8, 2020 


 


Summary of Registration   
 


 


 


Note: 
You are NOT officially registered to vote until this application is approved. 
You should receive a voter precinct card in the mail. If you do not receive 
acknowledgment within two to four weeks, please contact your county voter 
registration office. You can find your poll location and other election information on the 
Secretary of State’s website at www.sos.ga.gov/elections 
If you have any questions, please contact your local county registration office. 
Personal Information 
Reference 
# : 


 Registration 
Date : 


06/08/2020 
01:25:32 PM 


Name: CAROLINE  Residence 
Address: 


 
 


 GA  


Date of 
Birth: 


 Mailing 
Address: 


 
 


 GA  


Race/ 
Ethnicity: 


ASIAN OR PACIFIC 
ISLANDER 


Telephone: 
 


 


   


 
 
 


 


 


 







 


 


Exhibit H 


Email to Leigh Combs and Fulton County Officials, June 9, 2020 


From:  
Date: Tue, Jun 9, 2020 at 12:48 PM 
Subject: Re: MS LEIGH COMBS - I RE-REGISTERED TO VOTE JUNE 8 - CAN YOU 
SEND ME ABSENTEE VOTE FOR JULY RUNOFF 
To: Combs, Leigh <lcombs@sos.ga.gov>, Jones, Ralph 
<Ralph.Jones@fultoncountyga.gov>, Harris, Anita <Anita.Harris@fultoncountyga.gov>, 
Brock, Calvin <Calvin.Brock@fultoncountyga.gov>, Coman, Pamela 
<Pamela.Coman@fultoncountyga.gov>, Barron, Richard L. 
<Richard.Barron@fultoncountyga.gov>, Kelly, Robert 
<Robert.Kelly@fultoncountyga.gov>, Hall, Natalie <Natalie.Hall@fultoncountyga.gov>, 
Kirby, Sequoia <Sequoia.Kirby@fultoncountyga.gov> 
 


QUESTION WILL GEORGIA SECTARY OF STATE SEND ME ABSENTEE BALLOT 
FOR JULY RUN=OFF?? 
 
 


Summary of Registration   
 


 


 


Note: 
You are NOT officially registered to vote until this application is approved. 
You should receive a voter precinct card in the mail. If you do not receive 
acknowledgment within two to four weeks, please contact your county voter 
registration office. You can find your poll location and other election information on the 
Secretary of State’s website at www.sos.ga.gov/elections 
If you have any questions, please contact your local county registration office. 
Personal Information 
Reference 
# : 


 Registration 
Date : 


06/08/2020 
01:25:32 PM 


Name: CAROLINE  Residence 
Address: 


 
 


 GA  


   







 


 


Date of 
Birth: 


 Mailing 
Address: 


 
 


 GA  


Race/ 
Ethnicity: 


ASIAN OR PACIFIC 
ISLANDER 


Telephone: 
 


 


 
 
Cherry  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 
 


 


 


 


 


 


 


 


 


 


 


 







 


 


Exhibit I 


Facebook Posts about Voting on Natalie Hall’s Facebook Page, June 9, 2020 


 


 


 


 







 


 


Exhibit J 


Email to Fulton County Election Officials and Leigh Combs, June 10, 2020 


From:  [mailto: ] 
Sent: Wednesday, June 10, 2020 6:11 PM 
To: matthew.wilson@house.ga.gov; Hall, Natalie <Natalie.Hall@fultoncountyga.gov>; Harris, Anita 
<Anita.Harris@fultoncountyga.gov>; Brock, Calvin <Calvin.Brock@fultoncountyga.gov>; Coman, Pamela 
<Pamela.Coman@fultoncountyga.gov>; Jones, Ralph <Ralph.Jones@fultoncountyga.gov>; Barron, 
Richard L. <Richard.Barron@fultoncountyga.gov>; Kelly, Robert <Robert.Kelly@fultoncountyga.gov>; 
Kirby, Sequoia <Sequoia.Kirby@fultoncountyga.gov>; Combs, Leigh <lcombs@sos.ga.gov>; Customer 
Service <CustomerService@fultoncountyga.gov> 
Subject: CAROLINE - RE-REGISTERED TO VOTE AGAIN ON JUNE 8 BUT FULTON COUNTY ELECTIONS 
REFUSE TO PROCESS 
  
 
 
  
  
  
  
  
  
CAROLINE  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 


 


 


 


 


 


 


 







 


 


Exhibit K 


Email to Fulton County Customer Service Department, June 10, 2020 


From: < m> 
Date: Wed, Jun 10, 2020 at 2:43 PM 
Subject: MR PITTS FULTON COUNTY ELECTIONS CANCELLED VOTE! 
REGISTRATIONREFUSED TO GIVE MY ABSENTEE BALLOT 
To: <customerservice@fultoncountyga.gov> 


 


 


Cherry  


President/CEO 


) 


Sports, Entertainment & Celebrity Publicity & Promotions 


Celebrity Charity/Foundations Management 


Media Relations and Marketing Strategist 


 


 


MR PITTS  I HOPE YOU CAN HELP ME - MY FULTON COUNTY  ELECTIONS 


CANCELLED MY VOTE REGISTRATION AND REFUSED TO GIVE ME ABSENTEE 


BALLOTS THAT I MAILED BACK IN MAY 2020.; 


 


SO MAY 24, 2020 I REGISTERED AGAIN TO VOTE AT THE GEORGIA 


SECRETARY OF STATE. NEVER MAILED WHERE TO VOTE. 


 







 


 


SINCE I NEVER RECEIVED MY ABSENTEE  BALLOT I CALLED MY FULTON 


COUNTY ELECTIONS TOLD ME  THEY CANCELLED MY VOTE REGISTRATION 


AND REFUSED TO GIVE ME THE SEVERAL ABSENTEE  BALLOTS APPLICATIONS/ 


I TALKED TO  I THINK RALPH JONES SUPERVISOR.TOLD ME WRONG ADDRESS 


SO I GAVE HIM MY CORRECT ADDRESS NEVER UPDATED OR CORRECT MY 


ADDRESS.  


 


MR.PITTS I AM A VICTIM OF  


Voter suppression is at the heart of Trump's 
reelection strategy ... 


 


 


www.jpost.com › Opinion 


 


CAROLINE  


President/CEO 


 


Sports, Entertainment & Celebrity Publicity & Promotions 


Celebrity Charity/Foundations Management 


Media Relations and Marketing Strategist 


 


 







 


 


---------- Forwarded message --------- 


From:  < m> 


Date: Fri, Jun 5, 2020 at 10:31 AM 


Subject: HELP FULTON COUNTY CANCELLED MY VOTE!!!! REFUSE D TO GIVE MY 


ABSENTEE BALLOT 


To: Bond, Michael <mbond@atlantaga.gov>, Natalie Hall <natwill.nh@gmail.com>, Hall, 


Kwanza <khall@atlantaga.gov> 


 


CAROLINE   IS  AMERICAN HAS RIGHT TO VOTE. FULTON COUNTY 


CANCELLED MY VOTE REGISTRATION AND REFUSED TO GIVE MY ABSENTEE 


BALLOT 


 


Cherry  


President/CEO 


) 


Sports, Entertainment & Celebrity Publicity & Promotions 


Celebrity Charity/Foundations Management 


Media Relations and Marketing Strategist 


 


 


 


 







 


 


Exhibit L 


Email from and to Customer Service at Fulton County, June 11, 2020 


On Thu, Jun 11, 2020 at 9:17 AM Customer Service <CustomerService@fultoncountyga.gov> wrote: 
Good Morning, 
  
Will you please assist with the following email? 
  
Thank you!  
 
From:  [mailto: ] 
Sent: Wednesday, June 10, 2020 6:11 PM 
To: matthew.wilson@house.ga.gov; Hall, Natalie <Natalie.Hall@fultoncountyga.gov>; Harris, Anita 
<Anita.Harris@fultoncountyga.gov>; Brock, Calvin <Calvin.Brock@fultoncountyga.gov>; Coman, Pamela 
<Pamela.Coman@fultoncountyga.gov>; Jones, Ralph <Ralph.Jones@fultoncountyga.gov>; Barron, 
Richard L. <Richard.Barron@fultoncountyga.gov>; Kelly, Robert <Robert.Kelly@fultoncountyga.gov>; 
Kirby, Sequoia <Sequoia.Kirby@fultoncountyga.gov>; Combs, Leigh <lcombs@sos.ga.gov>; Customer 
Service <CustomerService@fultoncountyga.gov> 
Subject: CAROLINE - RE-REGISTERED TO VOTE AGAIN ON JUNE 8 BUT FULTON COUNTY ELECTIONS 
REFUSE TO PROCESS 
  
 
 
  
  
  
  
CAROLINE  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 
 
  
   


 


From:  [mailto: ] 


Sent: Thursday, June 11, 2020 7:30 PM 


To: Customer Service <CustomerService@fultoncountyga.gov> 







 


 


Subject: Re: FW: CAROLINE - RE-REGISTERED TO VOTE AGAIN ON JUNE 8 BUT FULTON COUNTY 


ELECTIONS REFUSE TO PROCESS 


  
SORRY - CLARIFY = I NEED HELP WITH VOTE REGISTRATION THAT FULTON COUNTY ELECTIONS 
REFUSE TO PROCESS, 
I REGISTER TO VOTE ON GEORGIA SECRETARY OF STATE KEEPS DELETING MY VOTE REGISTRATION 
 
Cherry  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 


 


 


 


 


 


 


 


 


 


 


 


 







 


 


Exhibit M 


Email from Customer Service at Fulton County, June 12, 2020 


From: Customer Service 
Sent: Friday, June 12, 2020 9:03 AM 
To: Elections - Voter Registration 
Cc:  
Subject: FW: FW: CAROLINE - RE-REGISTERED TO VOTE AGAIN ON JUNE 8 BUT FULTON COUNTY 
ELECTIONS REFUSE TO PROCESS 


Good Morning, 
  
Please assist, thanks. 
  
  
  
On Thu, Jun 11, 2020 at 9:17 AM Customer Service <CustomerService@fultoncountyga.gov> wrote: 
Good Morning, 
  
Will you please assist with the following email? 
  
Thank you! 
  
From:  [mailto: ] 
Sent: Wednesday, June 10, 2020 6:11 PM 
To: matthew.wilson@house.ga.gov; Hall, Natalie <Natalie.Hall@fultoncountyga.gov>; Harris, Anita 
<Anita.Harris@fultoncountyga.gov>; Brock, Calvin <Calvin.Brock@fultoncountyga.gov>; Coman, Pamela 
<Pamela.Coman@fultoncountyga.gov>; Jones, Ralph <Ralph.Jones@fultoncountyga.gov>; Barron, 
Richard L. <Richard.Barron@fultoncountyga.gov>; Kelly, Robert <Robert.Kelly@fultoncountyga.gov>; 
Kirby, Sequoia <Sequoia.Kirby@fultoncountyga.gov>; Combs, Leigh <lcombs@sos.ga.gov>; Customer 
Service <CustomerService@fultoncountyga.gov> 
Subject: CAROLINE - RE-REGISTERED TO VOTE AGAIN ON JUNE 8 BUT FULTON COUNTY ELECTIONS 
REFUSE TO PROCESS 
  
 
 
  
  
  
  
CAROLINE  
President/CEO 


 
Sports, Entertainment & Celebrity Publicity & Promotions 
Celebrity Charity/Foundations Management 
Media Relations and Marketing Strategist 


 







 


 


Exhibit N 
Email from Phillip Anderson, June 19, 2020, with copy of Precinct Card Attached 


 
Jun 19, 2020 at 8:15 AM Anderson, Phillip <Phillip.Anderson@fultoncountyga.gov> 
wrote: 
Ms. , 
  
Fulton County Voter Registration has processed your online voter registration application. You are 
now eligible to vote in the November 3, 2020 General and Special Election. 
Attached is a copy of your precinct card to confirm your updated voter registration. Your precinct card 
should arrive in the mail in about four weeks. 
Phillip Anderson 
Registration Officer 
Fulton County Voter Registration 
 
 


  


 


 


 







 


 


Exhibit O 


My Voter Page, as of June 28, 2020 
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Document: O.C.G.A. § 21-2-385


O.C.G.A. § 21-2-385


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 10. ABSENTEE VOTING


§ 21-2-385. Procedure for voting by absentee ballot; advance voting


(a) At any time after receiving an official absentee ballot, but before the day of the primary or election,


except electors who are confined to a hospital on the day of the primary or election, the elector shall


vote his or her absentee ballot, then fold the ballot and enclose and securely seal the same in the


envelope on which is printed "Official Absentee Ballot." This envelope shall then be placed in the second


one, on which is printed the form of the oath of the elector; the name and oath of the person assisting, if


any; and other required identifying information. The elector shall then fill out, subscribe, and swear to


the oath printed on such envelope. In order to verify that the absentee ballot was voted by the elector


who requested the ballot, the elector shall print the number of his or her Georgia driver's license number


or identification card issued pursuant to Article 5 of Chapter 5 of Title 40 in the space provided on the


outer oath envelope. The elector shall also print his or her date of birth in the space provided in the outer


oath envelope. If the elector does not have a Georgia driver's license or state identification card issued


pursuant to Article 5 of Chapter 5 of Title 40, the elector shall so affirm in the space provided on the


outer oath envelope and print the last four digits of his or her social security number in the space


provided on the outer oath envelope. If the elector does not have a Georgia driver's license, identification


card issued pursuant to Article 5 of Chapter 5 of Title 40, or a social security number, the elector shall so


affirm in the space provided on the outer oath envelope and place a copy of one of the forms of


identification set forth in subsection (c) of Code Section 21-2-417 in the outer envelope. Such envelope


shall then be securely sealed and the elector shall then personally mail or personally deliver same to the


board of registrars or absentee ballot clerk, provided that mailing or delivery may be made by the


elector's mother, father, grandparent, aunt, uncle, brother, sister, spouse, son, daughter, niece, nephew,


grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law, brother-in-law, sister-in-law, or an


Copy Citation
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individual residing in the household of such elector. The absentee ballot of a disabled elector may be


mailed or delivered by the caregiver of such disabled elector, regardless of whether such caregiver


resides in such disabled elector's household. The absentee ballot of an elector who is in custody in a jail


or other detention facility may be mailed or delivered by any employee of such jail or facility having


custody of such elector. An elector who is confined to a hospital on a primary or election day to whom an


absentee ballot is delivered by the registrar or absentee ballot clerk shall then and there vote the ballot,


seal it properly, and return it to the registrar or absentee ballot clerk. If the elector registered to vote for


the first time in this state by mail and has not previously provided the identification required by Code


Section 21-2-220 and votes for the first time by absentee ballot and fails to provide the identification


required by Code Section 21-2-220 with such absentee ballot, such absentee ballot shall be treated as a


provisional ballot and shall be counted only if the registrars are able to verify the identification and


registration of the elector during the time provided pursuant to Code Section 21-2-419.


(b) A physically disabled or illiterate elector may receive assistance in preparing his or her ballot from


any person of the elector's choice other than such elector's employer or the agent of such employer or an


officer or agent of such elector's union; provided, however, that no person whose name appears on the


ballot as a candidate at a particular primary, election, or runoff nor the mother, father, grandparent,


aunt, uncle, sister, brother, spouse, son, daughter, niece, nephew, grandchild, son-in-law, daughter-in-


law, mother-in-law, father-in-law, brother-in-law, or sister-in-law of such candidate shall offer assistance


during such primary, election, or runoff under the provisions of this Code section to any elector who is


not related to such candidate. For the purposes of this subsection, the term "related to such candidate"


shall mean such candidate's mother, father, grandparent, aunt, uncle, sister, brother, spouse, son,


daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law, brother-


in-law, or sister-in-law. The person rendering assistance to the elector in preparing the ballot shall sign


the oath printed on the same envelope as the oath to be signed by the elector. Any person who willfully


violates this subsection shall be guilty of a felony and, upon conviction thereof, shall be sentenced to


imprisonment for not less than one nor more than ten years or to pay a fine not to exceed $100,000.00,


or both, for each such violation.


(c) When an elector applies in person for an absentee ballot, after the absentee ballots have been


printed, the absentee ballot may be issued to the elector at the time of the application therefor within


the confines of the registrar's or absentee ballot clerk's office if such application is made during the


advance voting period as provided in subsection (d) of this Code section or may be mailed to the elector,


depending upon the elector's request. If the ballot is issued to the elector at the time of application, the


elector shall then and there within the confines of the registrar's or absentee ballot clerk's office vote and


return the absentee ballot as provided in subsections (a) and (b) of this Code section. In the case of


persons voting in accordance with subsection (d) of this Code section, the board of registrars or absentee


ballot clerk shall furnish accommodations to the elector to ensure the privacy of the elector while voting


his or her absentee ballot.


(d) (1) There shall be a period of advance voting that shall commence:


(A) On the fourth Monday immediately prior to each primary or election; and
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( ) O  t e ou t  o day ed ate y p o  to eac  p a y o  e ect o ; a d


(B) As soon as possible prior to a runoff from any general primary or election but no later than the


second Monday immediately prior to such runoff


and shall end on the Friday immediately prior to each primary, election, or runoff. Voting shall be
conducted beginning at 9:00 A.M. and ending at 5:00 P.M. on weekdays, other than observed state
holidays, during such period and shall be conducted on the second and third Saturdays during the hours
of 9:00 A.M. through 5:00 P.M. and, if the registrar or absentee ballot clerk so chooses, the second
Sunday, the third Sunday, or both the second and third Sundays prior to a primary or election during
hours determined by the registrar or absentee ballot clerk, but no longer than 7:00 A.M. through 7:00
P.M.; provided, however, that, if such second Saturday is a public and legal holiday pursuant to Code
Section 1-4-1, if such second Saturday follows a public and legal holiday occurring on the Thursday or
Friday immediately preceding such second Saturday, or if such second Saturday immediately precedes a
public and legal holiday occurring on the following Sunday or Monday, such advance voting shall not be
held on such second Saturday but shall be held on the third Saturday prior to such primary or election
beginning at 9:00 A.M. and ending at 5:00 P.M. Except as otherwise provided in this paragraph, the
registrars may extend the hours for voting to permit advance voting from 7:00 A.M. until 7:00 P.M. and
may provide for additional voting locations pursuant to Code Section 21-2-382 to suit the needs of the
electors of the jurisdiction at their option; provided, however, that voting shall occur only on the days
specified in this paragraph and counties and municipalities shall not be authorized to conduct advance
voting on any other days.


(2) The registrars or absentee ballot clerk, as appropriate, shall provide reasonable notice to the electors


of their jurisdiction of the availability of advance voting as well as the times, dates, and locations at


which advance voting will be conducted. In addition, the registrars or absentee ballot clerk shall notify


the Secretary of State in the manner prescribed by the Secretary of State of the times, dates, and


locations at which advance voting will be conducted.


(3) The board of registrars shall publish the dates, times, and locations of the availability of advance


voting in its jurisdiction on the homepage of the county's publicly accessible website associated with


elections or registrations, or if the county does not have such a website, in a newspaper of general


circulation, and by posting in a prominent location in the county, no later than 14 days prior to the


beginning of the advance voting period for a general primary, special primary, general election, or special


election and no later than seven days prior to the beginning of the advance voting period for any run-off


election. Any new advance voting locations added after that deadline shall be published in the same


manner as soon as possible. The board of registrars shall not remove any advance voting location after


the notice of such location is published, except in the case of an emergency or unavoidable event that


renders a location unavailable for use. Any changes that are made due to an emergency or unavoidable


event after a notice of a location has been published shall be published as soon as possible in the same


manner set forth in this paragraph.


(e) On each day of an absentee voting period, each county board of registrars or municipal absentee


ballot clerk shall report for the county or municipality to the Secretary of State and post on the county or


municipal website, or if the county or municipality does not maintain such a website, a place of public


prominence in the county or municipality, not later than 10:00 A.M. on each business day the number of


persons to whom absentee ballots have been issued, the number of persons who have returned absentee


ballots, and the number of absentee ballots that have been rejected. Additionally, on each day of an


advance voting period, each county board of registrars or municipal absentee ballot clerk shall report to


the Secretary of State and post on the county or municipal website, or if the county or municipality does


not maintain such a website, a place of public prominence in the county or municipality, not later than


10:00 A.M. on each business day the number of persons who have voted at the advance voting sites in
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the county or municipality. During the absentee voting period and for a period of three days following a


primary, election, or runoff, each county board of registrars or municipal absentee ballot clerk shall


report to the Secretary of State and post on the county or municipal website, or if the county or


municipality does not maintain such a website, a place of public prominence in the county or


municipality, not later than 10:00 A.M. on each business day the number of persons who have voted


provisional ballots, the number of provisional ballots that have verified or cured and accepted for


counting, and the number of provisional ballots that have been rejected.


History


Ga. L. 1924, p. 186, § 4; Code 1933, § 34-3303; Ga. L. 1953, Jan.-Feb. Sess., p. 579, § 1; Ga. L. 1955,


p. 204, § 3; Ga. L. 1955, p. 732, § 3; Ga. L. 1956, p. 682, §§ 3, 4; Code 1933, § 34-1406, enacted by


Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L. 1965, p. 119, § 1; Ga. L. 1968, p. 871, § 16; Ga. L. 1969, p.


329, § 22; Ga. L. 1974, p. 71, §§ 6-8; Ga. L. 1977, p. 683, § 1; Ga. L. 1980, p. 1256, § 4; Ga. L. 1981,


p. 1718, § 8; Ga. L. 1983, p. 140, § 1; Ga. L. 1985, p. 496, § 14; Ga. L. 1986, p. 32, § 1; Ga. L. 1986,


p. 932, § 6; Ga. L. 1988, p. 641, § 2; Ga. L. 1989, p. 1742, § 2; Ga. L. 1990, p. 143, § 5; Ga. L. 1992,


p. 2510, § 3; Ga. L. 1998, p. 295, § 1; Ga. L. 2003, p. 517, § 39; Ga. L. 2006, p. 888, § 4/HB 1435; Ga.


L. 2007, p. 536, § 2/SB 40; Ga. L. 2010, p. 914, § 21/HB 540; Ga. L. 2011, p. 697, § 3/HB 92; Ga. L.


2014, p. 1, § 6/HB 310; Ga. L. 2016, p. 173, § 4/SB 199; Ga. L. 2017, p. 697, § 18/HB 268; Ga. L.


2019, p. 7, § 31/HB 316; Ga. L. 2021, p. 14, § 28/SB 202.
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2021 State Elections & Voter Registration Calendar 


   


Elections Voter Registration Deadline Election Date 


General Election Runoff for Federal Offices December 7, 2020 January 5, 2021 


Special Election Date February 15, 2021 March 16, 2021 


 
Special Election Runoff Date 


February 15, 2021 April 13, 2021 


 
Special Election Date 


May 17,  2021 June 15, 2021 


 
Special Election Runoff Date 


May 17, 2021 July 13, 2021 


 
Special Election Date 


August 23, 2021 September 21, 2021 


 
Special Election Runoff Date 


August 23, 2021 October 19, 2021 


 
General Election/Special Election Date 


October 4, 2021 November 2, 2021 


 
General Election/Special Election Runoff Date 


October 4, 2021 November 30, 2021 


 


Key Dates  


January 1, 2021 
Deadline to mail or issue absentee ballots for Federal Runoff. O.C.G.A. § 21-2-384(a) (State Holiday - 
State is closed) 


January 5, 2021 Date of Federal Runoff Election. O.C.G.A. § 21-2-501(a)(3) 


January 18, 2021 Martin Luther King’s Birthday Holiday (State is closed) 


February 1, 2021 
Last day to fix and publish qualifying fees for offices to be filled during the 2021 Election Cycle. 
O.C.G.A. § 21-2-131(a)(1)(A) 


February 15, 2021 
Last day for a person to register and be eligible to vote in the March Special Election and Runoff 
Election. O.C.G.A. § 21-2-224(b)(2) *February 15th is a Federal Holiday* 


February 22, 2021 
Earliest day for a registrar to mail an absentee ballot for the March Special Election. O.C.G.A. § 21-2-
384(a)(2) 


February 22, 2021 
Advanced (Absentee In-Person) Voting begins for March the Special Election. O.C.G.A. § 21-2-
385(d)(1)(A) 


March 12, 2021 
Last day for a registrar to issue absentee ballots for the March Special Election. O.C.G.A. § 21-2-
384(a)(2) 


April 9, 2021 
Last day for a registrar to issue absentee ballots for the April Special Election Runoff. O.C.G.A. § 21-2-
384(a)(2) 


May 6, 2021 
Earliest day to apply for an absentee ballot for November General Election. O.C.G.A. § 21-2-
381(a)(1)(A) 


May 17, 2021 
Last day for a person to register and be eligible to vote in the June Special Election and Runoff 
Election. O.C.G.A. § 21-2-224(b)(2) 







May 24, 2021 
Earliest day for a registrar to mail an absentee ballot for the June Special Election. O.C.G.A. § 21-2-
384(a)(2)  


May 24, 2021 
Advanced (Absentee In-Person) Voting begins for the June Special Election. O.C.G.A. § 21-2-
385(d)(1)(A)  


May 31, 2021 Memorial Day Holiday (State is closed)  


June 11, 2021 Last day for a registrar to issue absentee ballots for the June Special Election. O.C.G.A. § 21-2-384(a)(2) 


July 4, 2021 Independence Day Holiday (State is closed on July 5, 2021) 


July 9, 2021 
Last day for a registrar to issue absentee ballots for the July Special Election Runoff. O.C.G.A. § 21-2-
384(a)(2) 


August 16th – 20th 
Municipal Qualifying Period - No less than three days and no more than five days. O.C.G.A. § 21-2-
132(c)(3)(A) 


August 23, 2021 
Last day for a person to register and be eligible to vote in the September Special Election and Runoff 
Election. O.C.G.A. § 21-2-224(b)(2) 


August 30, 2021 
Earliest day for a registrar to mail an absentee ballot for the September Special Election. O.C.G.A. § 21-
2-384(a)(2) 


August 30, 2021 
Advanced (Absentee In-Person) Voting begins for the September Special Election. O.C.G.A. § 21-2-
385(d)(1)(A) 


September 6, 2021 Labor Day Holiday (State is closed) 


September 17, 2021 
Last day for a registrar to issue absentee ballots for the September Special Election Runoff. O.C.G.A. § 
21-2-384(a)(2) 


October 4, 2021 
Last day for a person to register and be eligible to vote in the November General Election and Runoff 
Election. O.C.G.A. § 21-2-224(a) 


October 11, 2021 Columbus Day Holiday (State is closed) 


October 12, 2021 
Earliest day for a registrar to mail an absentee ballot for the November General/Special Election. 
O.C.G.A. § 21-2-384(a)(2) 


October 12, 2021 
Advanced (Absentee In-Person) Voting begins for the November General Election. O.C.G.A. § 21-2-
385(d)(1) 


October 15, 2021 
Last day for a registrar to issue absentee ballots for the October Special Election Runoff. O.C.G.A. § 21-
2-384(a)(2) 


October 29, 2021 
Last day for a registrar to issue absentee ballots for the November General Election and Runoff 
Election. O.C.G.A. § 21-2-384(a)(2) 


As soon as possible 


Absentee ballots shall be mailed out as soon as possible prior to the General Election Runoff for Local 
and State Offices. O.C.G.A. § 21-2-384 (a) 
Advanced (In-Person) Voting begins for the General Election Runoff for Local and State Offices. 
O.C.G.A. § 21-2-385(d)(1) 


November 11, 2021 Veteran’s Day Holiday (State is closed) 


November 26, 2021 
Last day for a registrar to issue absentee ballots for the December General Election Runoff. O.C.G.A. § 
21-2-384(a)(2) 


*O.C.G.A. § 21-2-14. When the last day for the exercise of any privilege or discharge of any duty 
prescribed or required by this chapter shall fall on a Saturday, Sunday, or legal holiday, the next 
succeeding business day shall be the last day for the exercise of such privilege or the discharge of such 
duty.  
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G E O R G I A  B R E A K S  A L L - T I M E  V O T I N G  R E C O R D


ATLANTA, GA – In a historic election, Secretary of State Brian Kemp announced early Wednesday


morning that Georgia set an all-time record in number of votes cast. With over 4 million votes counted,


Georgia surpassed the 2008 record of 3.9 million votes.


“After a year of liberal groups accusing me of voter suppression, Georgians were mobilized to go to the


polls in record numbers,” stated Secretary Kemp. “I was proud to lead this effort with the development


of our Online Voter Registration System and energizing Georgia’s voters early in 2016 with the creation


of the SEC Primary.”


This year began with presidential candidates stumping around the Peach State, engaging with voters


and learning about issues that matter to Georgia’s voters. During that election, Georgia broke the


record of number of votes cast in a Presidential Preference Primary with 2,055,617 ballots counted.


This momentum continued through the General Primary in May to the conventions and campaigns of


the fall. De�nite numbers will not be available until election results are certi�ed. However, with


5,445,078 active registered voters on Election Day and at least 4,045,613 votes cast, turnout was


greater than 74%.


This trend was forecast with record-setting early vote turnout. In the 45 days prior to the election,


2,418,550 Georgians cast their ballots with 209,147 voting by mail and 2,209,403 in person.


Over the next few days, counties will �nalize tabulation of provisional ballots. County election results


must be certi�ed by Tuesday, after which they will be transmitted by law enforcement to the Secretary


of State’s of�ce in Atlanta.


The Secretary of State uses these certi�ed results to conduct the canvass for the election and certify


statewide results. After certi�cation, candidates who failed to receive a majority of votes but �nished


within 1% of the top vote-getter can request a recount.


Election results listed on the Secretary of State’s of�ce website are unof�cial until the state canvass is


certi�ed. Please note that results provided online before certi�cation do not include provisional ballots


or write-in candidates.


 Brian Kemp has been Secretary of State since January 2010. Among the of�ce’s wide-ranging


responsibilities, the Secretary of State is charged with conducting secure, accessible, and fair elections,


the registration of corporations, and the regulation of securities, charities, and professional license


holders.  For more information about the of�ce, go to www.sos.ga.gov.
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Lawsuit now mandates monitoring of Hancock County
elections


13wmaz.com/article/news/local/lawsuit-now-mandates-monitoring-of-hancock-county-elections/93-609769958


Local
The consent decree says that any voter challenges must be reviewed by an outside
examiner.


SPARTA, GA — A consent decree resulting from a 2017 lawsuit will put extra scrutiny on this
year's election cycle in Hancock County.


In 2015, Hancock County challenged the voting eligibility of more than 180 mostly black
voters. They later removed 53 people from voter rolls and were challenged in court by the
Georgia State Conference of the NAACP.


The lawsuit settled and was finalized in June 2018 with a consent decree, which mandates
that any challenge to a voter's eligibility must be examined by a third party attorney.



https://www.13wmaz.com/article/news/local/lawsuit-now-mandates-monitoring-of-hancock-county-elections/93-609769958

https://www.13wmaz.com/section/local
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Watch Video At: https://youtu.be/duMtQJUGy1s


"We have to report to him a challenge that's been brought and have him oversee it," said
board of elections member, Nancy Stephens.


Stephens was one of the leaders in the board's movement to remove voters that she thought
no longer lived in the county.


"Some lived in the county, but not in the city so we needed to clean it all up to make sure that
they actually lived at the address that they were given," Stephens said.


That process resulted in letters being sent out and even Hancock County Sheriff's deputies
arriving at resident's doors, challenging their residency. Some, like former elections
supervisor Marion Warren, said it was a practice meant to intimidate voters.


"The whole intent was to remove anywhere between 16-17 percent of black voters in
Hancock County," Warren said. "That was so that a Caucasian could have a better chance of
winning in the city of Sparta."


The Board of Elections denied that the challenges were based on race. Those they
challenged were asked to attend hearings so that residents could prove that they lived in the
county.


Johnny Thornton, a plaintiff in the lawsuit and resident of Hancock County, was removed
because he was out of town on the day of his meeting.



https://youtu.be/duMtQJUGy1s
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"A lot of times people that work, you know, [in] Augusta, Atlanta, Macon, these far places;
they can't come to these meetings. They can't defend themselves and they get these letters
that are intimidating to begin with," Thornton said.


The consent decree now requires that the board do things like reach out to voters by phone
and email more than once and that they must find agreeable times to hold challenge
hearings with voters.


First and foremost, however, the decree mandates that the board of elections follow state
and federal law.
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Document: O.C.G.A. § 21-2-414


O.C.G.A. § 21-2-414


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 11. PREPARATION FOR AND CONDUCT OF


PRIMARIES AND ELECTIONS PART 1. GENERAL PROVISIONS


§ 21-2-414. Restrictions on campaign activities, giving of food or water, and
public opinion polling within the vicinity of a polling place; cellular phone use
prohibited; prohibition of candidates from entering certain polling places; penalty


(a) No person shall solicit votes in any manner or by any means or method, nor shall any person


distribute or display any campaign material, nor shall any person give, offer to give, or participate in the


giving of any money or gifts, including, but not limited to, food and drink, to an elector, nor shall any


person solicit signatures for any petition, nor shall any person, other than election officials discharging


their duties, establish or set up any tables or booths on any day in which ballots are being cast:


(1) Within 150 feet of the outer edge of any building within which a polling place is established;


(2) Within any polling place; or


(3) Within 25 feet of any voter standing in line to vote at any polling place.


These restrictions shall not apply to conduct occurring in private offices or areas which cannot be seen or
heard by such electors.


(b) Rooms under the control or supervision of the board of registrars or absentee ballot clerk in which


absentee ballots are being cast shall be considered polling places.


(c)


(1) No person shall conduct any exit poll or public opinion poll with voters within 25 feet of the exit of


any building in which a polling place is established on any day in which ballots are being cast.


(2) Except for credentialed poll watchers, poll workers, and law enforcement officers, poll managers may


manage the number of persons allowed in the polling place to prevent confusion, congestion, and


inconvenience to voters.


Copy Citation
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(d) No person whose name appears as a candidate on the ballot being voted upon at a primary, election,


special primary, or special election, except a judge of the probate court serving as the election


superintendent, shall physically enter any polling place other than the polling place at which that person


is authorized to cast his or her ballot for that primary, election, special primary, or special election and,


after casting his or her ballot, the candidate shall not return to such polling place until after the poll has


closed and voting has ceased or other than to transact business with the board of registrars, so long as


the person does not violate any other provision of this Code section. Judges of the probate court serving


as election superintendents shall enter polling places only as necessary to fulfill their duties as election


superintendents and shall not engage in any practice prohibited by this Code section.


(e) This Code section shall not be construed to prohibit a poll officer from distributing materials, as


required by law, which are necessary for the purpose of instructing electors or from distributing materials


prepared by the Secretary of State which are designed solely for the purpose of encouraging voter


participation in the election being conducted or from making available self-service water from an


unattended receptacle to an elector waiting in line to vote.


(f) Any person who violates this Code section shall be guilty of a misdemeanor.


History


Ga. L. 1956, p. 333, § 1; Ga. L. 1961, p. 557, § 1; Code 1933, §§ 34-1307, 34-1938, enacted by Ga. L.


1964, Ex. Sess., p. 26, § 1; Ga. L. 1969, p. 308, § 3; Ga. L. 1977, p. 174, § 1; Ga. L. 1978, p. 1039, §


1; Ga. L. 1984, p. 674, § 1; Ga. L. 1985, p. 632, § 5; Ga. L. 1986, p. 32, § 1; Ga. L. 1986, p. 382, § 4;


Ga. L. 1988, p. 647, § 3; Ga. L. 1989, p. 1084, § 3; Ga. L. 1993, p. 712, § 1; Ga. L. 1994, p. 1406, §


25; Ga. L. 1998, p. 295, § 1; Ga. L. 2001, p. 240, § 41; Ga. L. 2003, p. 517, § 47; Ga. L. 2005, p. 253,


§ 58/HB 244; Ga. L. 2010, p. 914, § 22/HB 540; Ga. L. 2012, p. 995, § 31/SB 92; Ga. L. 2016, p. 173, §


5/SB 199; Ga. L. 2017, p. 697, § 19/HB 268; Ga. L. 2021, p. 14, § 33/SB 202.
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Allie Gottlieb


“A rampant war is being waged against minorities’ voting rights in my home state of Georgia and across the nation,” the late U.S. Representative John Lewis wrote on June 25,
2020—one of his last public statements.


A few months later, voters from across Georgia, including Black voters, turned out in record numbers to participate in a presidential election. They did so even though Georgia
historically—and still today—deliberately makes it difficult for them to cast a ballot that will be counted.


The outcome of the November 2020 election in Georgia reflected more than the determination and will of voters across the state. It also took armies of lawyers and activists
fighting to protect the right to vote.


Nearly a century after the Fifteenth Amendment granted Black men the right to vote, Black voters in Georgia remained largely disenfranchised in 1965. “Colorblind” measures
such as literacy tests and other complicated voter registration procedures—purportedly designed to combat voter fraud—were enormously successful in preventing Black
Americans from voting.


Black Americans organized and peacefully protested, demanding that their right to vote be protected and enforced. In one demonstration, John Lewis and 600 marchers
attempted to cross the Edmund Pettus Bridge on one fateful Sunday in March of 1965. Alabama state troopers stopped them violently—attacking, teargassing, clubbing, and
spitting on marchers. Lewis suffered a fractured skull after a state trooper struck him with a nightstick.


As a result of Lewis and others’ heroic efforts, Congress passed the Voting Rights Act of 1965 (VRA), which outlawed blatant discrimination as well as certain “colorblind”
tactics that restrict voting. Congress also required jurisdictions with a history of discriminatory voter suppression—such as Georgia and its political subdivisions—to get
approval from the federal government before making changes to election laws or procedures—a process known as “preclearance.” For years, the federal government often
objected to Georgia’s proposed changes to election laws because they were clearly discriminatory in intent or effect. The number of African Americans who registered and
voted increased significantly.


But in 2013, the U.S. Supreme Court effectively removed the preclearance requirement. Shelby County v. Holder left Georgia free to implement voting law changes without
providing notice and without demonstrating to the federal government that proposed changes would be non-discriminatory in purpose and effect.


Since 2013, Georgia has implemented more voting restrictions reminiscent of the “colorblind” tactics of the earlier era. The U.S. Commission on Civil Rights found that,
among the states previously subject to preclearance under the VRA, Georgia was the only state that had implemented voting restrictions in every category the Commission
examined: strict voter ID requirements; documentary proof of U.S. citizenship; purges of voters from registration rolls; cuts to early voting; and closed or relocated polling
locations. All of these restrictions would have been subject to preclearance and likely blocked by the U.S. Department of Justice.


Five years after Shelby County, Stacey Abrams, the first Black female major-party gubernatorial nominee in the United States, lost an election for Georgia governor by less
than 55,000 votes—a race that many believe she would have won had it not been for racially-motivated voter suppression.


Abrams’s opponent and the current Georgia governor, Brian Kemp, served as secretary of state shortly before the preclearance requirements were eliminated until two days
after the gubernatorial election that he both oversaw and competed in against Abrams.


One controversial policy Kemp enforced was an “exact match” policy. Under exact match, if a new voter’s application did not perfectly match information in other government
files, the secretary of state could ultimately reject that voter’s registration. Even a missing hyphen or typographical error by a government employee could be fatal for
registration under the guise preventing voter fraud.


Voters, lawyers, and activists continue to fight for voting rights in the Peach State.
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In 2009, under then-governing preclearance requirements, the Justice Department objected to a proposal from Georgia to adopt an exact match policy, finding that it
presented “real, substantial,” “retrogressive” “and erroneous” burdens on voters of color. The Justice Department approved a modified administrative policy with safeguards
in 2010, but it is unclear whether Kemp implemented those safeguards. Following the 2016 election, Kemp entered into a federal settlement with civil rights groups who had
proved that his policy, in practice, had disproportionately prevented voters of color from registering in the past two election cycles.


Shortly after the settlement, though, state legislators passed a legislative version of the exact match policy, codifying the practice in 2017 and leading to 53,000 suspended
voter registrations, mostly for voters of color. Although Georgia’s population is approximately 32 percent Black, the list of voter registrations on hold with Kemp’s office was
approximately 70 percent Black. 80 percent of Georgia voters blocked by exact match were people of color.


Voters who were able to register struggled to remain on the voter rolls in 2018 as the state purged more than 1.4 million Georgians from the voter rolls. On a single night in
2017, Kemp struck over half a million people—approximately 8 percent of Georgia’s registered voters—from the voter rolls. The Atlanta Journal-Constitution called it the
“largest mass disenfranchisement in U.S. history.” Kemp said he was safeguarding the election from fraud. But black voters’ registrations were canceled at a higher rate than
white voters.


Kemp purged many of these voters from the rolls through his aggressive use of Georgia’s “use it or lose it” law, which permits the state to use registered voters decisions not to
vote in a recent election as a trigger for removing them from the rolls even though they had been registered. Like exact match procedures, the Justice Department had
objected to similar prior proposals for “use it or lose it” under preclearance.


In addition to purging voter rolls, Georgia changed its voting processes in the years leading up to 2018. County and state officials closed more than 200 polling places,
primarily in poor and minority neighborhoods. During this time, then-Secretary of State Kemp encouraged counties to consolidate voting locations, emphasizing that, because
of Shelby County, counties no longer needed to submit changes to the Justice Department for preclearance. Poll closures accelerated. As a result, precinct closures and the
need to travel longer distances to vote likely prevented an estimated 54,000 to 85,000 voters from voting on Election Day in 2018, according to the Atlanta Journal-
Constitution.


Many of the remaining polling places had too few—and often malfunctioning—voting machines, even though hundreds of available machines sat unused in government
warehouses. Some voters, particularly in majority Black neighborhoods, waited in line to vote for more than four hours.


Voters who were able to reach their polling places and remain in line for long periods then faced the possibility that they would not be found on the voter rolls. Although
Georgia law requires election officials to provide provisional ballots to any voters whose registration could not be confirmed, many poll workers did not understand that
requirement, refused to comply, or ran out of provisional ballots.


Voters also reported problems with absentee ballots—including the state’s failure to notify voters of problems with their ballots that could have been fixed in time for their
votes to be counted. Once again, these problems had a disproportionate impact on voters of color. In Gwinnett County, for example, where over 60 percent of residents are
Latino, Black, or Asian American, officials rejected absentee ballots at a rate more than three times the statewide average.


In the face of these systemic challenges, Abrams lost her bid for the governor’s mansion by the slimmest of margins. “I sat shiva for 10 days,” Abrams said. “Then I started
plotting.”


Abrams’s new group, Fair Fight, filed a lawsuit in federal court arguing that the cumulative effect of Georgia’s voting system had been to deprive Georgia citizens, especially
citizens of color, of their right to vote—and asked the court to put Georgia back under preclearance under a rarely used section of the VRA.


Since Shelby County, voting rights advocates have used tools such as Section 2 of the VRA to bring successful lawsuits against Georgia demonstrating that the state’s actions
in regulating voting were racially discriminatory. But Section 2 puts the burden on voters to prove that a law has a discriminatory result or purpose. These lawsuits are
expensive, complicated, and often span several election cycles. In the years during a case’s pendency, voters are effectively disenfranchised. Even in “successful” cases, voters
cannot get back their earlier votes.


What is more, the state can—and, in Georgia’s case, has—either implemented slightly tweaked versions of the same policies that courts have found to be racially
discriminatory or just replaced a blocked policy with another racially discriminatory policy. Without the preclearance process, nothing prevents states from continuing to
implement these kinds of changes—even if those changes are later challenged and struck down in court.


This problem is not new. When Congress enacted the VRA, it knew that, since the end of Reconstruction, whenever one type of discrimination had been blocked, another
came along to take its place. For this reason, Congress designed the preclearance process to block discriminatory laws before they could take effect and, therefore, before they
could harm minority voters.


As Abrams explained in Georgia in 2018, “we know empirically that preclearance would have permitted more voters to cast their ballots because the policies that denied them
the right to vote would not have been enacted.”


The current legal tools available to protect voters’ rights—especially those of Black voters—are insufficient and often ineffective. Preclearance remains vital.


Nevertheless, in the absence of preclearance, advocates and organizers redoubled their efforts ahead of the 2020 election—knocking on doors, registering voters, and
continuing to challenge election practices in court.


Under this pressure, Georgia changed many of its election laws and practices. Judges ordered some of the changes. The state legislature also made changes to several laws that
were at the center of ongoing litigation.


As a result, Georgia voters faced fewer barriers in 2020. It took three federal lawsuits, but Georgia election officials can no longer automatically flag voter applications for
rejection due to typographical errors, for example. Under a revised “use it or lose it” law, the state must wait for a longer period of time and provide additional notice before it
can cancel voter registrations. Absentee voters also received new protections in 2020, including a cure process to fix minor mistakes.


Despite these victories for voters, many administrative and legal barriers still prevent some Georgians from being able to exercise their right to vote. In 2019, for example,
Georgia Secretary of State Brad Raffensperger canceled over 120,000 voter registrations under the use-it-or-lose-it policy. Voting rights groups allege that nearly 200,000
voters were removed improperly. Raffensperger denies this claim, and the dispute is the subject of ongoing litigation.


As state officials continue to try to make it hard to vote, or neglect to change rules to allow voters to vote during a pandemic, lawyers have fought back, time and again.
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In the first week of early voting in the 2020 general election, some Georgians waited in line for over 11 hours. ProPublica found that lines to vote in Georgia were still longer in
predominantly Black neighborhoods than in white ones. Adding to complications, within the 48 hours before the election, state election officials changed over a hundred
polling locations.


Both Georgia election officials and voting rights advocates do agree that Election Day 2020 was better than it had been in 2018. In the end, 1.2 million Black voters in Georgia
cast a ballot, an increase of 500,000 compared to 2016.


But voting rights are not secure in Georgia. As John Lewis, Stacey Abrams, and others have demonstrated, vigilance is key, and lawyers and activists in Georgia still need to
continue to fight for suffrage. Likewise, Georgia’s secretary of state—still claiming to be concerned about voter fraud—is leading a “full-scale investigation to combat illegal
voting” and launching a new investigation into several groups that have been working to organize and register voters.


The November 2020 election led to two U.S. Senate runoff elections in Georgia. Tomorrow, the voters of Georgia will decide which party controls the upper chamber.


Tagged: Fifteenth Amendment, Voting, Voting Rights Act
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JUSTICE NEWS


Attorney General Merrick B. Garland Delivers Remarks Announcing Lawsuit Against the State of Georgia to
Stop Racially Discriminatory Provisions of New Voting Law


Washington, DC ~ Friday, June 25, 2021


Remarks as Delivered


Good morning, I’m pleased to be joined by Deputy Attorney General Lisa Monaco, Associate Attorney General Vanita
Gupta, and Assistant Attorney General for Civil Rights Kristen Clarke.


I want to begin today, though, by expressing my condolences for the community in Surfside, Florida. I know how difficult
it is for the families who have lost and for those who are waiting to hear. And I've expressed great gratitude for the first
responders and for the others who were assisting in the ongoing rescue operation. I know that the federal government
is providing assistance to the state and local governments, and we stand ready as things develop to provide more
assistance if it is required.


The rights of all eligible citizens to vote are the central pillars of our democracy. They are the rights from which all other
rights ultimately flow. Two weeks ago, I spoke about our country's history of expanding the right to vote. I noted that our
progress on protecting voting rights, especially for black Americans and people of color, has never been steady.
Moments of voting rights expansion have often been met with counter efforts to curb the franchise.


Among other things, I expressed concern about the dramatic rise in state legislative actions that will make it harder for
millions of citizens to cast a vote that counts.


I explained that the Justice Department is rededicating its resources to enforcing federal law and to protecting the
franchise for all eligible voters. And I promised that we are scrutinizing new laws that seek to curb voter access and that
where we see violations of federal law, we will act.


In keeping with that promise, today, the Department of Justice is suing the State of Georgia. Our complaint alleges that
recent changes to Georgia's election laws were enacted with the purpose of denying or abridging the right of black
Georgians to vote on account of their race or color in violation of Section 2 of the Voting Rights Act.


Several studies show that Georgia experienced record voter turnout and participation rates in the 2020 election cycle.
Approximately two thirds of eligible voters in the state cast a ballot in the November election, just over the national
average. This is cause for celebration.


But then, in March of 2021, Georgia's legislature passed SB 202. Many of that law’s provisions make it harder for
people to vote. The complaint alleges that the state enacted those restrictions with the purpose of denying or abridging
the right to vote on account of race or color.


In a few moments Assistant Attorney General Clarke will talk in more detail about this case, United States v. Georgia.


I want to thank the staff of the Civil Rights Division’s Voting Section for their hard work on this matter and for their
everyday efforts to protect Americans’ voting rights. The critical nature of their work is the reason we are doubling the
section’s enforcement staff.


This lawsuit is the first of many steps we are taking to ensure that all eligible voters can cast a vote, that all lawful votes
are counted and that every voter has access to accurate information.



https://www.justice.gov/
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The Civil Rights Division continues to analyze other state laws that have been passed, and we are following the
progress of legislative proposals under consideration in additional states. Where we believe the civil rights of Americans
have been violated, we will not hesitate to act.


We will use all existing provisions of the Voting Rights Act, the National Voter Registration Act, the Help America Vote
Act, the Americans with Disabilities Act, and the Uniformed and Overseas Citizens Absentee Voting Act to ensure that
we protect every qualified American seeking to participate in our democracy.


Under the supervision of the Associate Attorney General, the Civil Rights Division is also taking proactive measures to
help states understand federal law and best practices. We are in the process of developing guidance to help ensure
that postelection audits comply with federal law, and we are working on guidance with respect to early voting and voting
by mail.


And because the upcoming redistricting cycle may be the first since 1960 to proceed without the key preclearance
provision of the Voting Rights Act. We will publish new guidance to make clear the voting protections that apply to all
jurisdictions as they redraw their electoral maps. These include maps used for congressional districts, state legislatures,
county commissions, city councils, and more.


Pursuant to President Biden’s executive order, we are also working to ensure access to voter registration for eligible
individuals in federal custody and will assist other federal agencies and expanding voter registration opportunities as
permitted by law.


Finally, as I noted two weeks ago, we are seeing a dramatic increase in menacing and violent threats, ranging from the
highest administrators to volunteer poll workers.


To address this effort to undermine our electoral process, today, the Deputy Attorney General will issue a directive to all
federal prosecutors and the FBI, which will highlight the prevalence of these threats and instruct them to prioritize
investigating these threats.


Today, we will also launch a task force, including personnel from the Criminal Division, the Civil Rights Division, the
National Security Division, and the FBI to focus on these threats.


We will promptly prosecute any violations of federal law.


We are using every method at our disposal and our enforcement efforts, but that is not enough. We urge Congress to
act to provide the Department with important authorities it needs to protect the voting rights of every American.


Eight years ago today, the Supreme Court issued the decision in Shelby County v. Holder. Prior to that decision, the
Justice Department had an invaluable tool it could use to protect voters from discrimination, Section 5 of the Voting
Rights Act.


Under that section, any change with respect to voting in a covered jurisdiction could not be enforced unless the
jurisdiction first proved to the Justice Department or to the United States District Court for the District of Columbia that
the proposed change did not deny or abridge the right to vote on account of race, color, or membership in a language
minority group.


Using that tool, the Department prevented over 175 proposed election laws across Georgia from being implemented
because they failed the statutory test. If Georgia had still been covered by Section 5, it is likely that SB 202 would never
have taken effect. We urge Congress to restore this invaluable tool.


I will now turn the podium over to Kristen Clarke who will tell you more about our filing in United States v. Georgia.


Speaker: 
Attorney General Merrick B. Garland


Component(s): 
Office of the Attorney General



https://www.justice.gov/ag/staff-profile/meet-attorney-general

http://www.justice.gov/ag/
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by Suevon Lee


A Reading Guide to True the Vote, the Controversial Voter
Fraud Watchdog


propublica.org/article/a-reading-guide-to-true-the-vote-the-controversial-voter-fraud-watchdog


As Nov. 6 approaches, the efforts of True the Vote, a Texas anti-voter fraud group recently
profiled by the New York Times, are gaining national attention.    


Despite scant evidence of voter fraud, the group is laser-focused on weeding it out. It has
pushed for voter-ID laws, voter roll purges and other controversial voting-related measures in
a host of states. (Here is our guide to the voter ID controversy, where we note that evidence
on both sides of the issue is lacking.)


True the Vote also has promised to deliver 1 million volunteer poll watchers on Election Day,
though its resources appear to be quite modest.


Given its annual summits featuring conservative speakers and its hand in spurring voter
integrity projects around the country, we thought we’d take a closer look at this activist group.


The basics



https://www.propublica.org/article/a-reading-guide-to-true-the-vote-the-controversial-voter-fraud-watchdog

http://www.truethevote.org/about/

https://www.nytimes.com/2012/09/17/us/politics/groups-like-true-the-vote-are-looking-very-closely-for-voter-fraud.html?pagewanted=all&_moc.semityn.www

http://votingrights.news21.com/article/election-fraud/

http://www.philadelphiaweekly.com/news-and-opinion/another_push_to_purge_pa_voters_from_the_rolls-169381996.html

https://www.propublica.org/article/everything-youve-ever-wanted-to-know-about-voter-id-laws

http://maddowblog.msnbc.com/_news/2012/09/05/13667340-what-we-know-now-about-true-the-vote?lite

http://www.breitbart.com/Big-Government/2012/04/28/engelbrecht-darby-two

http://ohiovip.org/?page_id=9
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True the Vote is a grassroots initiative spun out of a Houston, Texas-based Tea Party
organization called King Street Patriots. Its focus is on training volunteers to serve as poll
watchers on Election Day and inspecting voter registration rolls for hints of inconsistency to
flag to elections officials.


The group believes that citizen vigilance is necessary to protect elections from corruption
and fraud.


Its leader, Catherine Engelbrecht, a former poll worker and suburban Texas mom, has
repeatedly emphasized the group’s nonpartisanship. “This has absolutely nothing to do with
race or creed or color or party or politics, it’s about principle,” Engelbrecht said earlier this
year in an interview to NRA News, a channel of the National Rifle Association.


But many of the group’s tactics have come under fire for intimidating would-be voters and
raising the specter of voter suppression. True the Vote has been backed mainly by
Republican lawmakers and opposed by voting advocates that warn of minority
disenfranchisement.


True the Vote did not respond to ProPublica’s request for comment about these allegations.


Last year, True the Vote and King Street Patriots jointly released a blueprint for legislation to
change voter registration rules. The guide’s recommendations included requiring photo ID to
vote, increasing penalties for forged or otherwise fraudulent voter registration applications,
prohibiting same-day voter registration, allowing recording devices inside polling precincts
and designating English as the “official language of Texas and the only language used on
ballots.”


What about funding?


So far, there hasn’t been much. According to True the Vote’s tax forms, the group raised
$65,000 in 2010 and $137,000 in 2011.


While much of the money has come from anonymous donors, the New York Times reported
that True the Vote received a $35,000 donation in 2011 from the Lynde and Harry Bradley
Foundation, a Wisconsin-based organization known to award grants to conservative groups.


According to the Times, True the Vote had to return the donation because it was given on the
condition that the group’s application for tax-exempt status was approved by the IRS, which
has not happened yet. We’ve asked True the Vote about this donation and it didn’t respond
to a request for comment.


It’s really going to have 1 million volunteers on Election Day?



http://www.kingstreetpatriots.org/about-us

https://www.alternet.org/news-amp-politics/going-undercover-gops-voter-vigilante-project-disrupt-nov-election?paging=off

http://www.truethevote.org/news/true-the-vote-submits-first-round-of-challeneges-to-harris-county-texas-voter-registration-records

http://www.truethevote.org/news/if-voting-isn-t-fair-we-re-not-free-an-interview-with-catherine-engelbrecht

http://ohio.mediatrackers.org/2012/08/25/true-the-vote-founder-staffers-address-ohio-summit/

https://www.youtube.com/watch?v=6ahohaYl5x0

http://www.tucsonsentinel.com/nationworld/report/082012_voting_observers/voters-feel-intimidated-by-election-observers/

https://www.bloomberg.com/news/2012-09-11/the-republicans-keep-down-the-vote-strategy.html

https://www.brennancenter.org/content/resource/voter_challengers/

https://kingwoodtps.files.wordpress.com/2011/02/ksp44501-lsl-legislative-recommendations.pdf

http://maddowblog.msnbc.com/_news/2012/09/05/13667340-what-we-know-now-about-true-the-vote?lite

http://tpmmuckraker.talkingpointsmemo.com/2010/10/true_the_vote_documents_show_hidden_donations_republican_ties-vote_fraud_players.php

http://www.bradleyfdn.org/pdfs/Reports2011/2011AnnualReport.pdf

http://www.bradleyfdn.org/

https://www.nytimes.com/2012/09/17/us/politics/groups-like-true-the-vote-are-looking-very-closely-for-voter-fraud.html?pagewanted=all&_r=0#p%5BMGswME%5D

https://secure.giveworks.net/m/truethevote/support
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That is the goal, says Engelbrecht, the organization’s chief: To “train, mobilize, and merge a
million new election workers into the 2012 process,” according to remarks she made last
August during a panel hosted by the conservative group Judicial Watch.


But it’s unclear how many volunteers True the Vote actually has.


While True the Vote initially focused on Harris County, Texas – the nation’s third-largest
voting district – they say they’ve since expanded into 35 states.


Michael Power, a True the Vote volunteer in Alabama contacted by ProPublica from a Tea
Party Patriots group web page, said that his work involves looking out for “voters who are
registered at non-residential properties, vacant lots, those types of things,” or reporting fellow
poll workers “who might be improperly influencing a person’s ballot.”


According to Power, voter rolls are purchased from the state, but also from “various
companies that assemble records from the state,” a strategy outlined here in this profile by
ColorLines Magazine.


In interviews, Engelbrecht often discusses her observations as a poll worker during the 2008
election as her “Eureka” moment. In that year, ACORN, the Association of Community
Organizations for Reform Now, became caught up in a controversy over collecting phony
voter registration applications.


In recent months, True the Vote has taken up the mantle of Section 8 of the National Voter
Registration Act of 1993, which requires states to maintain their voter registration rolls by
removing the deceased, convicted felons or otherwise ineligible voters from their lists. (In
February, a Pew Center on the States report found that 1.8 million dead people are still
included on voter rolls while 2.75 million people are registered in more than one state.)


True the Vote has sent letters to 160 counties around the country alleging they have failed to
update their voter rolls, according to “Bullies at the Ballot Box,” a report by liberal groups
Common Cause and Demos that is critical of True the Vote’s methods.


Through its attorneys, True the Vote has demanded a correction and retraction of the report,
which it says contains “misleading information” and “false and defamatory statements.”


Partnerships


True the Vote has helped get out its name by partnering with larger, more prominent
organizations. It has co-sponsored events with Americans for Prosperity, the conservative
group backed by the billionaire Koch brothers and collaborated with other nonprofits such as
Tea Party Patriots in places from Colorado to Alabama to host “Election Integrity” fundraisers
and recruitment events.



https://issuu.com/judicialwatch/docs/voter_fraud_special_report__final_and_approved__1_?mode=window&printButtonEnabled=false&shareButtonEnabled=false&searchButtonEnabled=false&backgroundColor=%23222222

http://www.judicialwatch.org/about/

https://www.theatlantic.com/magazine/archive/2012/10/the-ballot-cops/309085/

https://www.teapartypatriots.org/groups/alabama-freedom-alliance-afa

https://www.colorlines.com/archives/2012/08/true_the_votes_large_and_growing_far-right_network.html

http://www.foxnews.com/politics/2010/09/23/voter-fraud-houston-tea-party-truethevote-texas/

http://www.tampabay.com/news/politics/elections/article852295.ece

https://www.nytimes.com/2008/10/24/us/politics/24acorn.html?pagewanted=all

https://www.justice.gov/crt/about/vot/nvra/nvra_faq.php

http://www.pewstates.org/research/reports/inaccurate-costly-and-inefficient-85899378437

http://www.demos.org/publication/bullies-ballot-box-protecting-freedom-vote-against-wrongful-challenges-and-intimidation

http://www.scribd.com/doc/106188242/Common-Cause-9-14-12-Letter

http://www.truethevote.org/news/florida-citizen-watchdog-summit

https://www.teapartypatriots.org/

http://denverteaparty.ning.com/events/true-the-vote-election-integrity-happy-hour?xg_source=activity

https://www.teapartypatriots.org/groups/alabama-freedom-alliance-afa
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Its mission also strongly resembles that of Republican-led political action committee Madison
Project’s Code Red USA, which works on “participating in election integrity efforts, and/or
participating in cross community engagement.”


Engelbrecht told the New York Times that her group has no connection to Code Red USA.


Connections to the Tea Party King Street Patriots


True the Vote is often referred to as an offshoot of King Street Patriots. The two share
leadership: Catherine Engelbrecht, her husband, Bryan Engelbrecht, and a person named
Dianne Josephs are all listed as directors on both groups’ tax forms. But a True the Vote
spokesman told us that despite these connections, the group keeps separate accounting
structures and staff from King Street Patriots.


That is relevant because True the Vote is seeking tax-exempt 501(c)(3) nonprofit status,
which is for charitable or educational organizations that can only engage in a limited amount
of lobbying and can’t support or oppose candidates for elected office.


King Street Patriots, by contrast, is a 501(c)(4) social welfare group, meaning it can engage
in an unlimited amount of political lobbying, as long as that is not its primary purpose (the
definition of which is extremely murky, as ProPublica’s recent investigation into dark money
groups detailed).


While it’s common for c4 groups to have separate charitable arms—The Sierra Club and
National Rifle Association are examples of this—they must keep their financial accounting
separate, said Lloyd Mayer, a law professor specializing in nonprofits and election law at
Notre Dame Law School.


“It can even share a name, but it has to have its own money. That’s the key thing,” Mayer
said.


According to a tax filing King Street Patriots provided to ProPublica, the group received
$140,722 in donations in 2010. It’s received an extension on its 2011 tax filing.


‘Verify the Recall’


Earlier this year, thousands of True the Vote volunteers got involved in the Wisconsin recall
election through an initiative, “Verify the Recall,” that sought to identify illegitimate signatures
on a petition to remove Republican Gov. Scott Walker from office.


Using its own methodology, True the Vote concluded that more than 63,000 signatures were
ineligible. It also identified 2,590 names that were “potentially false” based on a
predetermined list of names the group believed would be used fraudulently on the petition.
Organizers declined to share this list with state officials.



http://madisonproject.com/about-us/

http://coderedusa.com/index.php/latest-news/15-code-red-usa-launches-in-florida

https://www.nytimes.com/2012/09/17/us/politics/groups-like-true-the-vote-are-looking-very-closely-for-voter-fraud.html?pagewanted=all&_moc.semityn.www#p%5BDMSDMS%5D

https://www.colorlines.com/archives/2012/08/true_the_votes_large_and_growing_far-right_network.html

https://www.documentcloud.org/documents/438595-ksp-finances-letter.html

https://www.propublica.org/article/how-nonprofits-spend-millions-on-elections-and-call-it-public-welfare#precords-update

https://www.documentcloud.org/documents/438596-ksp-form-990-2010.html

https://www.washingtonpost.com/blogs/the-fix/post/the-recall-of-wisconsin-gov-scott-walker-explained/2012/06/04/gJQAHxLoDV_blog.html

http://www.prwatch.org/news/2012/05/11552/texas-based-true-vote-gearing-combat-voter-fraud-wisconsin-recall

https://www.documentcloud.org/documents/439357-wisconsin-gab-true-the-vote-analysis.html#document/p27/a74485

https://truethevote.s3.amazonaws.com/reports/walker-exec-summary.pdf

https://www.documentcloud.org/documents/439357-wisconsin-gab-true-the-vote-analysis.html#document/p31/a74487
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The Wisconsin Government Accountability Board, a non-partisan state regulatory agency
consisting of six former state judge appointees, later discounted much of the group’s findings
and methodology, concluding they were “significantly less accurate, complete, and reliable
than the review and analysis completed by the G.A.B.” and that they “would not have
survived legal challenge.”


True the Vote’s Lawsuits


Earlier this year, True the Vote teamed up with Judicial Watch to sue elections officials in
Ohio and Indiana for their alleged failure to clean up their voter rolls.


In June, the group filed a motion for intervention in a lawsuit brought by the Department of
Justice to halt the Florida voter purge. Should the purge stop, the group argued, “registered
voter members may have their votes cancelled out or diluted by unlawful ballots cast in the
names of unlawfully present aliens.”


Florida elections officials originally identified up to 2,600 non-citizens registered to vote in the
state. But it turns out the number was actually a lot smaller. Recently, the state reached a
partial agreement with voting rights groups, agreeing to notify these flagged voters that they’ll
remain eligible to vote in November.


2010 election controversy


In 2010, the Department of Justice launched a probe of alleged voter intimidation efforts by
True the Vote poll watchers during the midterm elections in districts near Houston.


That year, a national voter hotline received more than 200 calls alleging voter intimidation –
as well as other election snafus – from several states, Texas included. It’s unclear to what
extent True the Vote was responsible for those complaints.


The Justice Department investigation didn’t proceed any further. True the Vote didn’t respond
to our questions about the episode.


Update 11/6: True the Vote won't be watching the polls in Franklin County, Ohio, during
today's election. The group was denied status as official poll watchers after the local board of
elections determined they had misused candidates' signatures on their application to be
election-watchers.


Ohio law says five candidates must endorse a poll-watching effort. According to the
Columbus Dispatch, "at least most" of the six candidates whose signatures True the Vote
had obtained withdrew their support. One Democratic candidate for judge told MSNBC that
she had been misled about the group's intentions when she initially signed their application.
She sent a withdrawal letter to the board of elections on Oct. 1.



https://www.documentcloud.org/documents/439357-wisconsin-gab-true-the-vote-analysis.html#document/p32/a74489

http://moritzlaw.osu.edu/electionlaw/litigation/documents/complaint_027.pdf

http://www.scribd.com/doc/96745375/JWvK-Doc-1-Complaint-f061112#fullscreen

http://www.scribd.com/doc/98339307/28-Motion-for-Intervention-of-Judicial-Watch-Inc-and-True-the-Vote-Memorandum-of-Support-And-Request-to-Expedite#fullscreen

http://www.thenation.com/blog/168636/federal-judge-denies-doj-request-stop-florida-voter-purge

https://www.propublica.org/article/why-the-feds-are-suing-florida-for-allegedly-purging-voters

http://www.huffingtonpost.com/2012/09/12/florida-voter-purge-rick-scott_n_1879515.html

http://latino.foxnews.com/latino/politics/2012/09/13/fla-voter-roll-screening-yields-few-non-citizens/

http://www.tampabay.com/blogs/the-buzz-florida-politics/content/florida-agrees-reign-voter-purge-citizen-groups-dismiss-most-lawsuit

http://tpmmuckraker.talkingpointsmemo.com/2010/10/the_texas_democratic_party_expanded.php

http://blogs.houstonpress.com/hairballs/2010/10/voter_intimidation_continues_a.php

https://www.nytimes.com/2010/11/03/us/politics/03voting.html

http://dispatchpolitics.dispatch.com/content/blogs/the-daily-briefing/2012/11/6-november-2012---ttv-denied.html

http://tv.msnbc.com/2012/11/06/tea-party-poll-watching-group-denied-access-to-polls-in-key-ohio-county/

http://www.plunderbund.com/wp-content/uploads/2012/11/JamisonLetter.jpg
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But True the Vote submitted another application with the same signatures. Local elections
officials have said they will investigate whether forms were intentionally falsified. True the
Vote released a statement saying that they filled out the forms according to instructions and
that neither the group nor any of its volunteers did anything "that was illegal or unethical."



http://www.scribd.com/doc/112001247/2012-General-Observer-True-the-Vote-3-1

http://tv.msnbc.com/2012/11/06/tea-party-poll-watching-group-denied-access-to-polls-in-key-ohio-county/

http://dispatchpolitics.dispatch.com/content/blogs/the-daily-briefing/2012/11/6-november-2012---ttv-denied.html

http://www.truethevote.org/news/true-the-vote-statement-on-franklin-county-denial-to-place-poll-watchers
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Anthony . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Gwinnett County in Georgia and my residence address is  


, , Georgia .  


3. During the June primary election, I was the Poll Manager for Precinct 79, 


which is located at Gwinnett Community Church in Lawrenceville.  My 


experience as a Poll Manager deeply concerns me about the state our 


elections system.  


4. First, at our polling location, we didn’t receive all of the polling equipment 


until four-and-a-half hours after the polls opened on June 9th.  Voters were 


forced to use emergency paper ballots for nearly half the day—and I know 


that some voters left our polling site without voting for that reason. 


5. Second, there was not a single experienced poll worker at our location.  I had 


no experience as a poll worker—and I was the chief election official for 


Precinct 79.  None of the other poll workers had any experience either.  The 


Area Manager was busy, so we were on our own.  Although Gwinnett 


County gave us a number to call if we had any questions on Election Day, the 


line was only answered once after several calls, and the person was not very 


helpful or knowledgeable.  







 


 


6. And, third, the training I received did not come close to adequately preparing 


me to run a polling place.  I was provided some documents to read and two 


videos to watch, which were, at most, 45 minutes long each.  And we had one 


in-person training session that gave us a cursory overview of how some of 


the voting equipment worked.  That was it.  The training did not cover some 


of the most critical issues that arose on Election Day. 


7. Now let me back up a bit and tell you about how I came to be a Poll Manager 


and go into some more detail about my experience on Election Day in June. I 


am a married father of two and a proud Navy veteran and citizen of Georgia.  


In my day-to-day job, I work for Amazon from my home, where I am able to 


care for my special-needs son.  This was the first time I had ever worked as a 


poll worker.  Before the June primary election, I hadn’t been very active in 


government or politics.  I’ve never volunteered for a campaign, for example.  


But earlier this year, I decided that I wanted to do my part.  I felt a civic duty 


to help out my community.  And so, in February, I applied to be an Assistant 


Poll Manager in Gwinnett County, as well as a census taker for the U.S. 


Census Bureau. 


8. In mid-May, I received a call from the County, asking me to work as an 


Assistant Poll Manager at a polling location for the June 9th elections.  I 


agreed.  A few days later, I received a call from the Area Manager.  That’s 







 


 


the person who oversees polling locations for an entire area.  She asked me if 


I could be a Poll Manager, as opposed to just an Assistant Poll Manager.  I 


had zero experience, and I was apprehensive about taking on the 


responsibility.  I consider voting to be the most fundamental privilege a 


citizen has.  I didn’t want to mess it up.  I agreed to be a Poll Manager only 


after the Area Manager assured me that I would be working with six other 


poll workers and that there would be experienced poll workers at my 


location. 


9. The training I received in preparation for this role was pitiful and didn’t make 


up for my lack of experience.  I received no meaningful training on many of 


the most important issues poll workers and voters face on Election Day.  I 


didn’t receive, for example, any meaningful training on how to handle 


Election Day voters who had received, but not submitted, absentee ballots.  


Nor did I receive any meaningful training on how to handle provisional 


ballots.  And I received only a passing mention about what to do if a voter 


who showed up at the polling place wasn’t listed on the voter list loaded to 


our Poll Pads.  Managers did have a big binder they could reference on 


Election Day that apparently had a lot of this information in it—but it was 


about the size of a Webster’s Dictionary and, unless you knew where to look, 


almost impossible to find what you needed.  And more fundamentally, I 







 


 


never learned, during training or otherwise, how to set up a polling place or 


how and why we move voters from one station to the next.   


10. The closer we got to June 9th, the less prepared I felt.  We were supposed to 


receive all of our equipment, including the voting machines, the Friday 


before Election Day, sometime between 8:00 am and 12:00 pm.  I waited at 


the polling place for the delivery, but it never showed.  And nobody—not the 


Area Manager nor anyone in the County elections office—could tell me 


where our voting machines were or when we would be receiving them.  Late 


Monday night, I opened my inbox and read an email from the County saying 


that, if we hadn’t yet received our voting equipment, then we were to use 


backup emergency paper ballots that they had provided to us—of which we 


had a limited supply.     


11. On Election Day, we opened up the polling place without ballot marking 


devices, scanners, printers, voting machines, or the backup power supply 


necessary to run this equipment without having to rely on our host, the 


Gwinnett Community Church.  Voters started showing up at our polling place 


around 6:15 am—but when they learned that they would be using paper 


ballots, some left.  I don’t know whether they ever came back to vote.  It 


wasn’t until 11:30 am—over four hours after the polls opened—that we 


finally received all of our equipment. 







 


 


12. On top of all that, I didn’t have much help.  Although I was told that there 


would be six other poll workers working with me at the polling location, 


there were only three.  Although I was told that there was a requirement that 


there be two Assistant Managers on site, there was only one.  And although I 


was told that there would be experienced poll workers at my location, none of 


us had any experience whatsoever.  It would have been one thing if election 


officials were available to support us during the day, but they weren’t.  The 


County had provided us with a number to call to reach an election official if 


we ran into any problems on Election Day.  I called that number several 


times, and it was answered only once by someone not very knowledgeable.  


We did the best we could that day under trying circumstances.  I just wish we 


had more help. 


13. Less than an hour before the polls closed, the County told us that, if we had 


used emergency ballots during the day, we had to scan them one-by-one into 


a voting machine.  And if the machine rejected an emergency ballot, the 


County directed us to duplicate a voter’s ballot by hand and scan the 


duplicate into the machine.  One poll worker was to read the voter’s ballot; a 


second poll worker was to fill out a new ballot; and a third poll worker was to 


check to make sure the second poll worker got it right. We hadn’t been 


trained to do any of this, and the County’s direction was the first time I had 







 


 


ever heard about duplicating voters’ emergency ballots by hand.  I didn’t feel 


comfortable doing that; nor did the three other poll workers at my location.  


We scanned the emergency ballots that the voting machine accepted; and we 


provided the rejected ballots directly to the Gwinnett County elections office, 


rather than duplicate them by hand ourselves. 


14. I worked on completing the other closing procedures late into the night—


performing duties that, I understood, were required to ensure the integrity of 


the vote.  But all of those procedures were cut short—when an election 


official from the County called me sometime around midnight, told me to 


stop whatever I was doing, throw everything, including ballot materials, into 


a bag, and bring to the County elections office. There was far more of a focus 


on when Gwinnett County produced election results than the accuracy of the 


results themselves. 


15. None of this is to say that the people with whom I worked—the election 


officials, the Area Manager, or the poll workers—were not hard working, 


good people, who were doing this work for the right reasons. As far as I 


could tell, they all were.  The problems I experienced on Election Day 


happened all across the State.  I agree with Speaker Ralston, who has called 


the voting problems in Georgia “systemic” and “beyond the [ ] control” of 


“poll workers.” (http://www.house-press.com/speaker-ralston-calls-







 


 


for-investigation-into-primary-election-irregularities/) And I am 


thankful that this Committee is investigating the June primary elections 


process and taking a hard look at changes that would make sure this doesn’t 


happen again.   


16. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


17.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


18.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of July, 2020. 


      


       __________ 
       Signature 
       Anthony Baker 
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Message 


From: 
Sent: 
To: 


ElectionsComplaintAlerts@sos.ga.gov [ElectionsComplaintAlerts@sos.ga.gov] 
11/3/2016 4:15:50 PM 
electionscomplaints [/o=SOS/ou=Exchange Administrative Group 


Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =4e4cea33c2c84ec092d4617f62408cb3-el ecti onsco m plaints] 
Elections Complaint from Doug  


Name: 
Phone: 
Address: 
City:  
State: GA 
Zip Code:  
E-mail: 
Complaint Type: General Complaint 
Election Date: 
county: Cobb 
City: 


Description of Complaint: Yesterday we went to early vote at Roswell St. Smyrna and it ended up a 2+ 
hour process. The line snaked around the building - turns out because there were exactly SIX stations. 
Six, for hundreds of peopl e, and this wasn't even at lunchhour ... People were giving up to get back to 
work. 


Six computers! Then voters sat for 3 or 4 minutes at them just to get a ballot card! Why couldn't this 
have been done beforehand like in other states? Very poor planning. 


CONFIDENTIAL ST A TE-DEFENDANTS-  
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HR department is AFFIRMED. The case
is REMANDED for further proceedings.
We express no view on the ultimate merits
or on what decisions the court should
make on remand. We rule only on the
basis of the summary-judgment record
filed in this appeal.


,
  


Marc VEASEY; Jane Hamilton; Sergio
Deleon; Floyd Carrier; Anna Burns;
Michael Montez; Penny Pope; Oscar
Ortiz; Koby Ozias; League of United
Latin American Citizens; John Mel-
lor–Crummey, Ken Gandy; Gordon
Benjamin, Evelyn Brickner, Plain-
tiffs–Appellees


Texas Association of Hispanic County
Judges and County Commissioners,


Intervenor Plaintiffs–Appellees


v.


Greg ABBOTT, in his Official Capacity
as Governor of Texas; Carlos Cascos,
Texas Secretary of State; State of
Texas; Steve McCraw, in his Official
Capacity as Director of the Texas De-
partment of Public Safety, Defen-
dants–Appellants


United States of America,
Plaintiff–Appellee


Texas League of Young Voters Ed-
ucation Fund; Imani Clark, In-


tervenor Plaintiffs–Appellees


v.


State of Texas; Carlos Cascos, Texas
Secretary of State; Steve McCraw, in
his Official Capacity as Director of
the Texas Department of Public Safe-
ty, Defendants–Appellants


Texas State Conference of NAACP
Branches; Mexican American Legisla-
tive Caucus, Texas House of Repre-
sentatives, Plaintiffs–Appellees


v.


Carlos Cascos, Texas Secretary of State;
Steve McCraw, in his Official Capaci-
ty as Director of the Texas Depart-
ment of Public Safety, Defendants–
Appellants


Lenard Taylor; Eulalio Mendez, Jr.;
Lionel Estrada; Estela Garcia Espino-
sa; Margarito Martinez Lara; Maximi-
na Martinez Lara; La Union Del
Pueblo Entero, Incorporated, Plain-
tiffs–Appellees


v.


State of Texas; Carlos Cascos, Texas
Secretary of State; Steve McCraw, in
his Official Capacity as Director of
the Texas Department of Public Safe-
ty, Defendants–Appellants


No. 14-41127


United States Court of Appeals,
Fifth Circuit.


July 20, 2016


Background:  Several individuals and ad-
vocacy groups brought action against State
of Texas to challenge constitutionality and
legality of state’s voter identification law
requiring voters to present certain specific
forms of identification at polls. The United
States District Court for the Southern Dis-
trict of Texas, Nelva Gonzales Ramos, J.,
71 F.Supp.3d 627, invalidated the law and
the state appealed. The Court of Appeals,
Haynes, Circuit Judge, 796 F.3d 487, af-
firmed in part, vacated in part, and re-
manded in part. Rehearing en banc was
granted, 815 F.3d 958.
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Holdings:  On rehearing en banc, the
Court of Appeals, Haynes, Circuit Judge,
held that:


(1) remand was required for district court
to reweigh factors with respect to dis-
criminatory intent issue on equal pro-
tection challenge;


(2) voter identification law was racially
discriminatory under Voting Rights
Act;


(3) voter identification law did not facially
impose poll tax on voters born out of
state.


Affirmed in part, reversed in part, vacated
in part, remanded in part, and judgment
rendered in part.


Stephen A. Higginson, Circuit Judge,
joined by Gregg Costa, Circuit Judge, filed
concurring opinion.


Jerry E. Smith, Circuit Judge, joined by
Edith H. Jones and Edith Brown Clement,
Circuit Judges, filed dissenting opinion.


1. Federal Courts O3631
Court of Appeals reviews for clear


error a district court’s holding that a state
voting law was passed with a discriminato-
ry purpose, in violation of the Fourteenth
and Fifteenth Amendments and the Voting
Rights Act.  U.S. Const. Amends. 14, 15;
Voting Rights Act of 1965, § 2 et seq., 42
U.S.C.A. § 10301 et seq.


2. Federal Courts O3603(2)
Under the clear error standard, if a


district court’s findings are plausible in
light of the record viewed in its entirety,
the Court of Appeals must accept them,
even though the Court of Appeals might
have weighed the evidence differently if it
had been sitting as a trier of fact.


3. Federal Courts O3775, 3785
Under the clear error standard, when


a district court’s findings are infirm be-


cause of an erroneous view of the law, a
remand is the proper course, unless the
record permits only one resolution of the
factual issue, in which case reversing and
rendering is the proper course.


4. Constitutional Law O3284
Proof of racially discriminatory intent


or purpose is required to show that a
voting law violates the Equal Protection
Clause, although racial discrimination need
only be one purpose, and not even a pri-
mary purpose, of an official action for a
violation to occur.  U.S. Const. Amend. 14.


5. Constitutional Law O963
On a challenge to a voting law under


the Equal Protection Clause, legislative
motivation or intent is a paradigmatic fact
question.  U.S. Const. Amend. 14.


6. Constitutional Law O3635
To determine whether a voting law


was made with a discriminatory purpose,
in violation of the Equal Protection
Clause, courts consider five nonexhaustive
factors, including: (1) the historical back-
ground of the law, (2) the specific se-
quence of events leading up to the law, (3)
departures from the normal procedural se-
quence, (4) substantive departures, and (5)
legislative history, especially where there
are contemporary statements by members
of the decision-making body.  U.S. Const.
Amend. 14.


7. Constitutional Law O3635
To determine whether a voting law


was made with a discriminatory purpose,
in violation of the Equal Protection Clause,
the legislators’ awareness of a disparate
impact on a protected group is not enough,
as the law must be passed because of that
disparate impact.  U.S. Const. Amend. 14.


8. Constitutional Law O1040, 3284
On an equal protection challenge to a


voting law, the challengers bear the bur-
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den to show that racial discrimination was
a substantial or motivating factor behind
enactment of the law; if the challengers
meet that burden, the burden shifts to the
law’s defenders to demonstrate that the
law would have been enacted without this
factor.  U.S. Const. Amend. 14.


9. Election Law O554(1)
District court disproportionately re-


lied on long-ago legislative history, rather
than more recent history, when analyzing
legislative intent on equal protection chal-
lenge to Texas’s 2011 voter identification
law, which required voters to present spe-
cific forms of identification at polls, where
court looked to Texas’s use of all-white
primaries from 1895–1944, literacy tests
and secret ballots from 1905–1970, and poll
taxes from 1902–1966.  U.S. Const.
Amend. 14; Tex. Elec. Code Ann.
§ 63.0101.


10. Election Law O554(1)
On an equal protection challenge to a


voting law, the historical background of
the law is one evidentiary source regard-
ing legislative intent, particularly if it re-
veals a series of official actions taken for
invidious purposes, but unless the histori-
cal evidence is reasonably contemporane-
ous with the challenged law, it has little
probative value.  U.S. Const. Amend. 14.


11. Election Law O554(1)
To determine the legislative intent on


an equal protection challenge to a voting
law, the most relevant historical evidence
is relatively recent history, not long-past
history, although ‘‘relatively recent’’ does
not mean immediately contemporaneous.
U.S. Const. Amend. 14.


See publication Words and Phrases
for other judicial constructions and
definitions.


12. Election Law O554(1)
Relatively contemporary evidence of


reprehensible actions of county officials in


one of 254 counties in Texas to make vot-
ing more difficult for minorities was of
little probative value when analyzing legis-
lative intent on equal protection challenge
to Texas’s 2011 voter identification law,
which required voters to present specific
forms of identification at polls, where Tex-
as legislature consisted of representatives
and senators from across geographically
vast, highly populous, and very diverse
state.  U.S. Const. Amend. 14; Tex. Elec.
Code Ann. § 63.0101.


13. Election Law O554(1)


Contemporary examples of statewide
discrimination evidenced by two redistrict-
ing cases were of little probative value in
analyzing legislative intent on equal pro-
tection challenge to Texas’s 2011 voter
identification law, which required voters to
present specific forms of identification at
polls, where one case found that Texas’s
redistricting plan to create three majority-
minority districts violated Equal Protec-
tion Clause because race was predominant
factor, and second case found voter dilu-
tion affecting Hispanics in redrawing of
one congressional district based on disen-
franchisement of voters who had grown
disaffected with Hispanic Congressman
legislature sought to protect by its redraw-
ing of district.  U.S. Const. Amend. 14;
Tex. Elec. Code Ann. § 63.0101.


14. Election Law O552(2)


When analyzing legislative intent on
equal protection challenge to Texas’s 2011
voter identification law, which required
voters to present specific forms of identifi-
cation at polls, district court improperly
relied on post-enactment speculation by
law’s opponents as to proponents’ motives,
rather than evidence of proponents’ state-
ments and actions.  U.S. Const. Amend.
14; Tex. Elec. Code Ann. § 63.0101.
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15. Election Law O552(2)


When analyzing legislative intent on
equal protection challenge to Texas’s 2011
voter identification law, which required
voters to present specific forms of identifi-
cation at polls, district court improperly
relied on stray post-enactment statements
made by a few individual legislators who
voted for law, as those statements were
likely not best indicia of entire legislature’s
intent.  U.S. Const. Amend. 14; Tex. Elec.
Code Ann. § 63.0101.


16. Federal Courts O3785


Remand to district court was required
for court to reweigh factors with respect to
discriminatory intent issue on equal pro-
tection challenge to Texas’s 2011 voter
identification law, which required voters to
present specific forms of identification at
polls, even though some evidence on which
district court previously relied was infirm,
where there remained evidence to support
finding of invidious purpose, including evi-
dence showing that law’s proponents were
aware of likely disproportionate effect of
law on minorities but passed law without
adopting proposed ameliorative measures
and without explanation for refusing those
measures, numerous and radical depar-
tures from normal procedures occurred,
and law was only tenuously related to stat-
ed purpose of preventing voter fraud.
U.S. Const. Amend. 14; Tex. Elec. Code
Ann. § 63.0101.


17. Federal Courts O3621, 3785


Discriminatory intent is a factual mat-
ter subject to the clearly-erroneous stan-
dard, and when a district court’s finding on
such an ultimate fact is set aside for an
error of law, the Court of Appeals is not
relieved of the usual requirement of re-
manding for further proceedings to the
tribunal charged with the task of factfind-
ing in the first instance.


18. Election Law O554(1)
On an equal protection challenge to a


voting law, discriminatory intent need not
be proved by direct evidence, and courts
may consider both circumstantial and di-
rect evidence of intent as may be available.
U.S. Const. Amend. 14.


19. Election Law O598
Unlike discrimination claims brought


pursuant to the Fourteenth Amendment,
violations of § 2 of the Voting Rights Act,
which proscribes any voting qualification
or prerequisite to voting or standard, prac-
tice, or procedure that results in a denial
or abridgement of the right of any citizen
to vote on account of race or color, can be
proved by showing discriminatory effect
alone.  U.S. Const. Amend. 14; Voting
Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a, b).


20. Election Law O598
To prove that a law has a discrimina-


tory effect under § 2 of the Voting Rights
Act, the plaintiffs must show not only that
the challenged law imposes a burden on
minorities, but also that a certain electoral
law, practice, or structure interacts with
social and historical conditions to cause an
inequality in the opportunities enjoyed by
black and white voters to elect their pre-
ferred representatives.  Voting Rights Act
of 1965 § 2, 52 U.S.C.A. § 10301.


21. Election Law O598
To evaluate a discriminatory results


claim under the Voting Rights Act, courts
should apply a two-part framework: (1) the
challenged standard, practice, or proce-
dure must impose a discriminatory burden
on members of a protected class, meaning
that members of the protected class have
less opportunity than other members of
the electorate to participate in the political
process and to elect representatives of
their choice, and (2), that burden must in
part be caused by or linked to social and
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historical conditions that have or currently
produce discrimination against members of
the protected class.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a).


22. Election Law O599
On discriminatory results claim under


Voting Rights Act, to determine whether
there is sufficient causal link between dis-
parate burden imposed by state voting law
and social and historical conditions pro-
duced by that discrimination, courts should
consider several nonexclusive factors, in-
cluding: (1) extent of any history of official
discrimination in state that touched right
of members of minority group to register,
to vote, or otherwise to participate in dem-
ocratic process; (2) extent to which voting
in elections of state is racially polarized;
(3) extent to which state has used unusual-
ly large election districts, majority vote
requirements, anti-single shot provisions,
or other voting practices or procedures
that may enhance opportunity for discrimi-
nation against minority group; (4) if there
is candidate slating process, whether mem-
bers of minority group have been denied
access to that process; (5) extent to which
members of minority group in state bear
effects of discrimination in such areas as
education, employment and health, which
hinder their ability to participate effective-
ly in political process; (6) whether political
campaigns have been characterized by
overt or subtle racial appeals; and (7) ex-
tent to which members of minority group
have been elected to public office in state.
Voting Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a).


23. Election Law O599
On a discriminatory results claim un-


der the Voting Rights Act, to determine
whether there is a sufficient causal link
between the disparate burden imposed by
a state voting law and the social and his-
torical conditions produced by that dis-
crimination, courts should consider


whether there is a significant lack of re-
sponsiveness on the part of elected offi-
cials to the particularized needs of the
members of the minority group and
whether the policy underlying the state’s
use of such voting qualification, prerequi-
site to voting, or standard, practice, or
procedure is tenuous.  Voting Rights Act
of 1965 § 2, 52 U.S.C.A. § 10301(a).


24. Election Law O607


Texas’s 2011 voter identification law,
which required voters to present specific
forms of identification at polls, imposed
significant and disparate burdens on right
to vote, thus supporting discriminatory re-
sults claim under Voting Rights Act, where
statistical analyses showed disparate im-
pact on minorities, and multiple plaintiffs
were turned away when they attempted to
vote, some were not offered provisional
ballots to resolve issue, some of those who
received provisional ballots were either un-
able to afford fees associated with obtain-
ing valid identification or faced unreason-
able travel to reach nearest state office
providing valid identification, and, while
mail-in voting was available, it involved
complex process and was not equivalent of
in-person voting for those who were able
and wanted to vote in person.  Voting
Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a); Tex. Elec. Code Ann.
§ 63.0101.


25. Federal Courts O3391


Issue raised for the first time on ap-
peal is waived.


26. Election Law O633(1)


On a discriminatory results claim un-
der the Voting Rights Act, it is well within
the district court’s purview to assess
whether minorities are disproportionately
affected by a change in the law based on
statistical analyses.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a).
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27. Election Law O607
Texas’s history of official discrimina-


tion favored finding that its 2011 voter
identification law, which required voters to
present specific forms of identification at
polls, was racially discriminatory under
Voting Rights Act, where, in addition to
long-past examples of official discrimina-
tion, same legislative session that produced
identification law also produced two redis-
tricting plans that later were found to have
retrogressive or racially discriminatory im-
pact.  Voting Rights Act of 1965 § 2, 52
U.S.C.A. § 10301(a); Tex. Elec. Code Ann.
§ 63.0101.


28. Federal Courts O3733
Court of Appeals generally will not


consider arguments raised for the first
time in a reply brief.


29. Election Law O607
Impact of past and current discrimina-


tion on minorities in Texas favored finding
that state’s 2011 voter identification law,
which required voters to present specific
forms of identification at polls, was racially
discriminatory under Voting Rights Act,
where African-Americans and Hispanics
were disproportionately more likely to live
below poverty line and to be unemployed,
and disproportionately less likely to have
high school diplomas and college degrees,
when compared to Caucasians, and Afri-
can-Americans and Hispanics registered
and turned out for elections at rates that
lagged far behind Caucasian voters.  Vot-
ing Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a); Tex. Elec. Code Ann.
§ 63.0101.


30. Election Law O633(3)
Anecdotal evidence of racial campaign


appeals in Texas did not show that state’s
2011 voter identification law, which re-
quired voters to present specific forms of
identification at polls, denied or abridged
right to vote based on race, in violation of


Voting Rights Act.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a); Tex.
Elec. Code Ann. § 63.0101.


31. Election Law O607


Factors as to extent to which minority
candidates were elected to public office
and responsiveness to minority needs both
favored finding that Texas’s 2011 voter
identification law, which required voters to
present specific forms of identification at
polls, was racially discriminatory under
Voting Rights Act, where African-Ameri-
cans and Hispanics were disproportionate-
ly underrepresented in state legislature
and in public office in general, and state’s
history of official discrimination, coupled
with law’s effect on minorities and legisla-
ture’s rejection of ameliorative amend-
ments without explanation, demonstrated
lack of responsiveness to minority needs
by elected officials.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a); Tex.
Elec. Code Ann. § 63.0101.


32. Election Law O607


Tenuousness of policies underlying
Texas’s 2011 voter identification law fa-
vored finding that law, which required vot-
ers to present specific forms of identifica-
tion at polls, was racially discriminatory
under Voting Rights Act, where legislature
rejected many ameliorative amendments
that would have brought law in line with
other states’ laws that had passed similar
challenges, and law’s provisions failed to
correspond in any meaningful way to
state’s legitimate interests in preventing
voter fraud and increasing public confi-
dence in elections.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a); Tex.
Elec. Code Ann. § 63.0101.


33. Election Law O629


On a discriminatory results claim un-
der the Voting Rights Act, the articulation
of a legitimate interest is not a magic
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incantation a state can utter to avoid a
finding of disparate impact; even under the
least searching standard of review for
these types of challenges, there cannot be
a total disconnect between the state’s an-
nounced interests and the statute enacted.
Voting Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a).


34. Election Law O607
Texas’s 2011 voter identification law,


which required voters to present specific
forms of identification at polls, was racially
discriminatory under Voting Rights Act, in
light of stark, racial disparity between
those who possessed or had access to valid
identification and those who did not, and
law worked in concert with Texas’s legacy
of state-sponsored discrimination to bring
about disproportionate result.  Voting
Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a); Tex. Elec. Code Ann.
§ 63.0101.


35. Constitutional Law O976
Normally, a Court of Appeals will not


decide a constitutional question if there is
some other ground upon which to dispose
of the case.


36. Federal Courts O3775
Remand to district court was unneces-


sary, and Court of Appeals would instead
render judgment on issue of whether Tex-
as’s 2011 voter identification law, which
required voters to present specific forms
of identification at polls, as amended by
bill eliminating fee associated with search-
ing for or providing record needed to ob-
tain valid identification, facially imposed
poll tax on voters born out of state, in
violation of Fourteenth and Twenty-
Fourth Amendments, even though amend-
ment was passed while appeal was pend-
ing, where, even before amendment, law
did not create facial poll tax, and issue of
amendment’s impact on poll tax issue was
pure question of law.  U.S. Const.


Amends. 14, 24; Tex. Elec. Code Ann.
§ 63.0101; Tex. Health & Safety Code
Ann. § 191.0046(e).


37. Election Law O89


Whether before or after passage of
amendment eliminating fee associated with
searching for or providing record needed
to obtain valid identification, Texas’s 2011
voter identification law, which required
voters to present specific forms of identifi-
cation at polls, did not facially impose poll
tax on voters born out of state, in violation
of Fourteenth and Twenty-Fourth Amend-
ments, where law did not impose any ma-
terial requirement solely upon those who
refused to pay poll tax, but rather required
all Texas voters to present valid identifica-
tion at polls, exercising state’s legitimate
interest in assessing eligibility and qualifi-
cations of voters, and indirect costs in-
curred by voters born out of state did not
constitute poll tax.  U.S. Const. Amends.
14, 24; Tex. Elec. Code Ann. § 63.0101;
Tex. Health & Safety Code Ann.
§ 191.0046(e).


38. Election Law O634(1)


When devising a remedy to a discrimi-
natory results violation of the Voting
Rights Act, the court’s first and foremost
obligation is to correct violation, although
any remedy should be sufficiently tailored
to the circumstances giving rise to the
violation, and, to the extent possible,
courts should respect a legislature’s policy
objectives when crafting a remedy.  Vot-
ing Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301(a).


39. Statutes O1534


When a statute contains a severability
clause, courts must take special care to
attempt to honor a legislature’s policy
choice to leave the statute intact.
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40. Election Law O634(1)


On a discriminatory results claim un-
der the Voting Rights Act, when it is not
practicable to permit a legislative body an
opportunity to cure the infirmities in the
statute before fashioning a remedy be-
cause of an impending election, it becomes
the ‘‘unwelcome obligation’’ of the court to
devise and impose a remedy pending later
legislative action.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301(a).
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concurring in the judgment.1


In 2011, Texas (‘‘the State’’) passed Sen-
ate Bill 14 (‘‘SB 14’’), which requires indi-
viduals to present one of several forms of
photo identification in order to vote. See
Act of May 16, 2011, 82d Leg., R.S., ch.
123, 2011 Tex. Gen. Laws 619. Plaintiffs
filed suit challenging the constitutionality
and legality of the law. The district court
held that SB 14 was enacted with a racially
discriminatory purpose, has a racially dis-
criminatory effect, is a poll tax, and uncon-
stitutionally burdens the right to vote. See
Veasey v. Perry, 71 F.Supp.3d 627, 633
(S.D. Tex. 2014). The State appealed from
that decision, and a panel of our court
affirmed in part, vacated in part, and re-
manded the case for further findings. See
Veasey v. Abbott, 796 F.3d 487, 493 (5th
Cir. 2015), reh’g en banc granted, 815 F.3d
958 (5th Cir. 2016). The State filed a peti-
tion for this court to rehear the case en
banc, which we granted.


I. Background


A. Senate Bill 14


Prior to the implementation of SB 14, a
Texas voter could cast a ballot in person
by presenting a registration certificate—a
document mailed to voters upon registra-
tion. TEX. ELEC. CODE §§ 13.142, 63.001(b)
(West 2010). Voters appearing without the


certificate could cast a ballot by signing an
affidavit and presenting one of multiple
forms of identification (‘‘ID’’), including a
current or expired driver’s license, a photo
ID (including employee or student IDs), a
utility bill, a bank statement, a paycheck, a
government document showing the voter’s
name and address, or mail addressed to
the voter from a government agency. Id.
§§ 63.001, 63.0101 (West 2010).


With the implementation of SB 14, Tex-
as began requiring voters to present cer-
tain specific forms of identification at the
polls. These include: (1) a Texas driver’s
license or personal identification card is-
sued by the Department of Public Safety
(‘‘DPS’’) that has not been expired for
more than 60 days; (2) a U.S. military
identification card with a photograph that
has not been expired for more than 60
days; (3) a U.S. citizenship certificate with
a photo; (4) a U.S. passport that has not
been expired for more than 60 days; (5) a
license to carry a concealed handgun is-
sued by DPS that has not been expired for
more than 60 days; or (6) an Election
Identification Certificate (‘‘EIC’’) issued by
DPS that has not been expired for more
than 60 days.2 TEX. ELEC. CODE § 63.0101
(West Supp. 2014).3


SB 14 states that DPS ‘‘may not collect
a fee for an [EIC] or a duplicate [EIC],’’


1. Part II.A.1 as written represents the opinion
of a plurality of the court. However, a majori-
ty of the court agrees that there are infirmities
in the district court’s opinion regarding Plain-
tiffs’ discriminatory purpose claim, requiring
reversal of the district court’s judgment that
SB 14 was passed with a racially discrimina-
tory purpose. A majority of the court also
agrees that, given the court’s decision to re-
verse the district court’s judgment as to this
claim, the court should remand to the district
court with instructions to reweigh the evi-
dence in light of this opinion.


2. We refer to these required forms of identifi-
cation under SB 14 as ‘‘SB 14 ID.’’


3. SB 14 also requires the name on the photo
ID to be ‘‘substantially similar’’ to the voter’s
registered name. TEX. ELEC. CODE § 63.001(c)
(West Supp. 2014). If the names are not iden-
tical but are substantially similar, the voter
must sign an affidavit that the voter and the
registered voter are one and the same. Id. If
the names are not substantially similar, the
voter may submit a provisional ballot and
within six days must go to the county regis-
trar with additional ID to verify his or her
identity. Id. §§ 63.001(g), 63.011, 65.0541(a)
(West Supp. 2014).
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TEX. TRANSP. CODE § 521A.001(b) (West
2013), and allows DPS to promulgate rules
for obtaining an EIC, id. § 521A.001(f);
§ 521.142. To receive an EIC, DPS rules
require a registered voter to present ei-
ther: (A) one form of primary ID, (B) two
forms of secondary ID, or (C) one form of
secondary ID and two pieces of supporting
identification. 37 TEX. ADMIN. CODE


§ 15.182(1). Thus, any application for an
EIC requires either one Texas driver’s
license or personal identification card that
has been expired for less than two years,
or one of the following documents, accom-
panied by two forms of supporting identifi-
cation: (1) an original or certified copy of a
birth certificate from the appropriate state
agency; (2) an original or certified copy of
a United States Department of State Cer-
tification of Birth for a U.S. citizen born
abroad; (3) U.S. citizenship or naturaliza-
tion papers without a photo; or (4) an
original or certified copy of a court order
containing the person’s name and date of
birth and indicating an official change of
name and/or gender. Id. § 15.182(3).4


Before May 27, 2015, a statutory provi-
sion distinct from SB 14 imposed a $2 or
$3 fee for a certified copy of a birth certifi-
cate.5 TEX. HEALTH & SAFETY CODE


§ 191.0045 (West 2010). As discussed be-
low, after the district court issued its judg-
ment and the panel conducted oral argu-
ment in this case, the Texas Legislature


passed Senate Bill 983 during the 2015
legislative session and eliminated this fee.


Persons who have a disability are ex-
empt from SB 14’s photo ID requirement
if they are able to provide the voter regis-
trar with documentation of their disability
from the U.S. Social Security Administra-
tion or Department of Veterans Affairs.
TEX. ELEC. CODE § 13.002(i) (West Supp.
2014). Other persons may vote by provi-
sional ballot without a photo ID if they file
affidavits either asserting a religious ob-
jection to being photographed or asserting
that their SB 14 ID was lost or destroyed
as a result of a natural disaster occurring
within 45 days of casting a ballot. Id.
§ 65.054. Additionally, voters who will be
65 or older as of the date of the election
may vote early by mail. Id. § 82.003.


If a voter is unable to provide SB 14 ID
at the poll, the voter can cast a provisional
ballot after executing an affidavit stating
that the voter is registered and eligible to
vote. Id. § 63.001(a), (g). The vote counts if
the voter produces SB 14 ID to the county
registrar within six days of the election.
Id. § 65.0541.


SB 14 requires county registrars to in-
form applicants of the new voter ID re-
quirements when issuing voter registration
certificates, id. § 15.005, and requires both
the Secretary of State and voter registrar


4. Among the forms of supporting identifica-
tion are: voter registration cards, school rec-
ords, insurance policies that are at least two
years old, identification cards or driver’s li-
censes issued by another state that have not
been expired for more than two years, Texas
vehicle or boat titles or registrations, military
records, Social Security cards, W-2 forms,
expired Texas driver’s licenses, government
agency ID cards, unexpired military depen-
dent identification cards, Texas or federal pa-
role or mandatory release forms, federal in-
mate ID cards, Medicare or Medicaid cards,
immunization records, tribal membership
cards from federally recognized tribes, and


Veteran’s Administration cards. 37 TEX. ADMIN.


CODE § 15.182(4).


5. The Department of State Health Services
(‘‘DSHS’’) waived most of the fees for obtain-
ing a birth certificate to get an EIC, but this
provision separately required the Bureau of
Vital Statistics, local registrars, and county
clerks to collect a $2 fee for the issuance of a
certified copy of a birth certificate, and per-
mitted local registrars and county clerks to
impose an additional $1 fee. TEX. HEALTH &


SAFETY CODE § 191.0045(d), (e), (h) (West
2010).
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of each county with a website to post SB
14’s requirements online. Id. § 31.012(a).
The requirements must also be placed
prominently at polling places. Id. § 62.016.
Additionally, the Secretary of State must
‘‘conduct a statewide effort to educate vot-
ers regarding the identification require-
ments for voting.’’ Id. § 31.012(b). The dis-
trict court found that SB 14 allocated a
one-time expenditure of $2 million for vot-
er education.6 Veasey v. Perry, 71
F.Supp.3d at 649.


B. Procedural History


The State began enforcing SB 14 on
June 25, 2013.7 The plaintiffs and interve-
nors 8 (collectively, ‘‘Plaintiffs’’) filed suit
against Defendants to enjoin enforcement
of SB 14, and their suits were consolidated
before one federal district court in the
Southern District of Texas. See Veasey v.
Perry, 71 F.Supp.3d at 632. Plaintiffs claim
that SB 14’s photo identification require-
ments violate the Fourteenth and Fif-
teenth Amendments to the United States
Constitution and Section 2 of the Voting
Rights Act because SB 14 was enacted


with a racially discriminatory purpose and
has a racially discriminatory effect. Plain-
tiffs also claim that SB 14’s photo ID
requirement places a substantial burden
on the fundamental right to vote under the
First and Fourteenth Amendments, and
constitutes a poll tax under the Fourteenth
and Twenty-Fourth Amendments. The
State defends SB 14 as a constitutional
requirement imposed to prevent in-person
voter fraud and increase voter confidence
and turnout.


The district court conducted a nine-day
bench trial at which dozens of expert and
lay witnesses testified by deposition or in
person. Following that bench trial, the dis-
trict court issued a lengthy and compre-
hensive opinion holding:


SB 14 creates an unconstitutional bur-
den on the right to vote [under the First
and Fourteenth Amendments], has an
impermissible discriminatory effect
against Hispanics and African–Ameri-
cans [under Section 2 of the Voting
Rights Act], and was imposed with an
unconstitutional discriminatory purpose


6. The district court also found that one-quar-
ter of the $2 million was earmarked to re-
search what type of voter education was need-
ed. Veasey v. Perry, 71 F.Supp.3d at 649.


7. A three-judge district court declined to
grant judicial preclearance to override the
United States Attorney General’s denial of
preclearance. See Texas v. Holder, 888
F.Supp.2d 113, 144–45 (D.D.C. 2012), vacated
and remanded, ––– U.S. ––––, 133 S.Ct. 2886,
186 L.Ed.2d 930 (2013). The Supreme Court
vacated and remanded this decision when it
issued Shelby County v. Holder, ––– U.S. ––––,
133 S.Ct. 2612, 186 L.Ed.2d 651 (2013),
which held unconstitutional the coverage for-
mula in Section 4(b) used to determine which
jurisdictions were subject to the preclearance
requirement in Section 5 of the Voting Rights
Act. Thereafter, Texas began enforcing SB 14.


8. Plaintiff-Intervenor Texas League of Young
Voters Education Fund (the ‘‘Texas League’’)
was non-operational when the panel opinion
was issued and remained so at least at the


time the supplemental en banc briefs were
filed in this case. ‘‘A claim becomes moot
when ‘the parties lack a legally cognizable
interest in the outcome.’ ’’ Nat’l Rifle Ass’n of
Am., Inc. v. McCraw, 719 F.3d 338, 344 n.3
(5th Cir. 2013) (quoting Powell v. McCormack,
395 U.S. 486, 496, 89 S.Ct. 1944, 23 L.Ed.2d
491 (1969)). The Texas League argues that it
nonetheless has standing because many of the
Texas voters whose inability to obtain SB 14
ID gave rise to the Texas League’s standing
remain disenfranchised by SB 14. Because
other Plaintiffs have standing to challenge SB
14 and because the court’s remedy will reach
all voters who do not have or cannot reason-
ably obtain SB 14 ID (regardless of their
membership in the Texas League), we need
not separately address the Texas League’s
standing. See Nat’l Rifle Ass’n, 719 F.3d at
344 n.3 (‘‘Only one of the petitioners needs to
have standing to permit us to consider the
petition for review.’’).
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[in violation of the Fourteenth and Fif-
teenth Amendments and Section 2].
[Furthermore,] SB 14 constitutes an un-
constitutional poll tax [under the Four-
teenth and Twenty-Fourth Amend-
ments].


Veasey v. Perry, 71 F.Supp.3d at 633.
Shortly before in-person early voting was
scheduled to begin for the November 2014
elections, the district court ‘‘enter[ed] a
permanent and final injunction against en-
forcement of the voter identification provi-
sions [of SB 14], Sections 1 through 15 and
17 through 22.’’9 Id. at 707 & n.583. Since
it struck the State’s voter ID law so close
to the impending November 2014 election,
the district court ordered the State to
‘‘return to enforcing the voter identifica-
tion requirements for in-person voting in
effect immediately prior to the enactment
and implementation of SB 14.’’ Id. at 707.
The district court retained jurisdiction to
review any remedial legislation and to pre-
approve any administrative remedial meas-
ures. Id. at 707–08.


In October 2014, the State appealed the
district court’s final judgment, and a panel
of this court granted the State’s emergen-
cy motion for stay pending appeal, ground-
ing its decision primarily in ‘‘the impor-
tance of maintaining the status quo on the
eve of an election.’’ Veasey v. Perry, 769
F.3d 890, 895 (5th Cir. 2014). Plaintiffs
filed emergency motions before the Su-
preme Court, seeking to have this court’s
stay vacated. The Supreme Court denied
these motions to vacate the stay of the
district court’s judgment. See Veasey v.
Perry, ––– U.S. ––––, 135 S.Ct. 9, 190
L.Ed.2d 283 (2014). Therefore, this court’s


stay of the district court’s injunction re-
mained in place, and SB 14 continues to be
enforced.


On May 27, 2015, after oral argument
was heard by the panel that initially con-
sidered this appeal, Senate Bill 983 (‘‘SB
983’’) was signed into law, eliminating the
fee ‘‘associated with searching for or pro-
viding a record, including a certified copy
of a birth record, if the applicant [for the
record] states that the applicant is re-
questing the record for the purpose of
obtaining an election identification certifi-
cate.’’ Act of May 25, 2015, 84th Leg., R.S.,
ch. 130, 2015 Tex. Sess. Laws Serv. Ch.
130 (codified as an amendment to TEX.


HEALTH & SAFETY CODE § 191.0046(e))
(hereinafter ‘‘SB 983’’). SB 983 became
effective immediately. Id. §§ 2–3 (codified
as note to TEX. HEALTH & SAFETY CODE


§ 191.0046); see also S.J. of Tex., 84th
Leg., R.S., 1449–50 (2015) (reporting unan-
imous passage out of the Texas Senate);
H.J. of Tex., 84th Leg., R.S., 4478–79
(2015) (reporting passage by 142 to 0, with
one member absent, in the Texas House).
SB 983 provides that ‘‘a local registrar or
county clerk who issues a birth record’’
required for an EIC that would otherwise
be entitled to collect a fee for that record
‘‘is entitled to payment of the amount from
the [D]epartment [of State Health Ser-
vices].’’ Act of May 25, 2015, 84th Leg.,
R.S., ch. 130 (codified as an amendment to
TEX. HEALTH & SAFETY CODE § 191.0046(f)).
SB 983 did not appropriate funds to
spread public awareness about the free
birth records. The parties addressed the
potential effect of SB 983 on their claims


9. The district court did not enjoin enforce-
ment of sections 16, 23, and 24 in accordance
with SB 14’s severability clause. Sections 16
and 23 relate to increasing the penalties and
offense levels for election code violations. See
TEX. ELEC. CODE § 64.012 historical note (West
2010 & Supp. 2014) [Act of May 16, 2011,


82d Leg., R.S., ch. 123, §§ 16, 23, 2011 Tex.
Gen. Laws 619, 623, 625]. Section 24 has
expired, but once related to the purposes for
which the voter registrars could use certain
funds disbursed under the election code. See
Act of May 16, 2011, 82d Leg., R.S., ch. 123,
§ 24, 2011 Tex. Gen. Laws 619.
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before both the panel and our full court,
and we have accounted for its passage.10


Considering the State’s appeal from the
district court’s judgment, the panel opinion
held that the district court committed legal
errors in conducting its discriminatory
purpose analysis; therefore, it vacated that
portion of the district court’s opinion and
remanded the case for further proceed-
ings. See Veasey, 796 F.3d at 493, 498.
Noting that the finding on remand might
be different, the panel opinion addressed
the Plaintiffs’ other claims. Id. at 493. It
affirmed the district court’s finding that
SB 14 has a discriminatory effect in viola-
tion of Section 2 of the Voting Rights Act
and remanded for consideration of the
proper remedy. Id. It vacated the district
court’s holding that SB 14 constitutes a
poll tax and rendered judgment on that
claim for the State. Id. Finally, the panel
opinion vacated the district court’s deter-
mination that SB 14 violates the First and
Fourteenth Amendments of the U.S. Con-
stitution, pursuant to the doctrine of con-
stitutional avoidance, and dismissed those
claims. Id.


While this case was awaiting oral argu-
ment before our full court, in light of the
upcoming elections in November 2016, the
parties applied to the Supreme Court to
vacate the stay of the district court’s in-
junction that a panel of this court original-
ly entered in October 2014. The Supreme
Court denied the motion to vacate the stay


but noted that if, by July 20, 2016, this
court had ‘‘neither issued an opinion on the
merits of the case nor issued an order
vacating or modifying the current stay or-
der, an aggrieved party [could] seek inter-
im relief from th[e Supreme] Court by
filing an appropriate application.’’ Veasey
v. Abbott, ––– U.S. ––––, 136 S.Ct. 1823,
194 L.Ed.2d 828 (2016).


II. Section 2 of the Voting Rights Act


A. Discriminatory Purpose


[1–3] The State appeals the district
court’s holding that SB 14 was passed with
a discriminatory purpose in violation of the
Fourteenth and Fifteenth Amendments
and Section 2 of the Voting Rights Act. We
review this determination for clear error.
‘‘If the district court’s findings are plausi-
ble in light of the record viewed in its
entirety, we must accept them, even
though we might have weighed the evi-
dence differently if we had been sitting as
a trier of fact.’’ Price v. Austin Indep. Sch.
Dist., 945 F.2d 1307, 1312 (5th Cir. 1991)
(citation omitted). However, when the dis-
trict court’s ‘‘findings are infirm because of
an erroneous view of the law, a remand is
the proper course unless the record per-
mits only one resolution of the factual is-
sue,’’ Pullman–Standard v. Swint, 456
U.S. 273, 292, 102 S.Ct. 1781, 72 L.Ed.2d
66 (1982), in which case reversing and
rendering is the proper course, Meche v.
Doucet, 777 F.3d 237, 246–47 (5th Cir.),


10. The parties also filed Rule 28(j) letters be-
fore the panel that initially heard this case.
The parties noted the passage of SB 1934,
effective on September 1, 2015, which pro-
vides that state-issued identification cards is-
sued to individuals age 60 and older expire on
a date to be specified by DPS. Act of May 29,
2015, 84th Leg., R.S., S.B. 1934 (codified as
an amendment to TEX. TRANSP. CODE


§ 521.101(f)(1)). Before this new law, ID
cards for those 60 and older did not expire.
37 TEX. ADMIN. CODE § 15.30. While Plaintiffs
contended before the panel initially consider-


ing this case that SB 1934 will exacerbate the
discriminatory effect of SB 14, the State in-
sisted SB 1934 was passed merely to comply
with the federal REAL ID Act. See 6 C.F.R.
§ 37.5(a). The panel opinion concluded that
this issue is not yet ripe for our review. See
Texas v. United States, 523 U.S. 296, 300, 118
S.Ct. 1257, 140 L.Ed.2d 406 (1998) (‘‘A claim
is not ripe for adjudication if it rests upon
contingent future events that may not occur
as anticipated, or indeed may not occur at
all.’’ (citation omitted)). The parties have not
raised this issue again before our full court.
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cert. denied, ––– U.S. ––––, 136 S.Ct. 111,
193 L.Ed.2d 38 (2015).


We apply the framework articulated in
Village of Arlington Heights v. Metropoli-
tan Housing Development Corp., 429 U.S.
252, 265–68, 97 S.Ct. 555, 50 L.Ed.2d 450
(1977), to determine whether SB 14 was
passed with a discriminatory purpose. Al-
though the district court properly cited the
Arlington Heights framework, we conclude
that some ‘‘findings are infirm,’’ necessitat-
ing a remand on this point. Pullman–Stan-
dard, 456 U.S. at 292, 102 S.Ct. 1781. Since
the record does not ‘‘permit[ ] only one
resolution of the factual issue,’’ and there
is evidence that could support the district
court’s finding of discriminatory purpose,
we must remand for a reweighing of the
evidence.11 See id.


1. Legal Errors in the District
Court’s Analysis


[4, 5] ‘‘Proof of racially discriminatory
intent or purpose is required to show a


violation of the Equal Protection Clause.’’
Arlington Heights, 429 U.S. at 265, 97
S.Ct. 555. However, ‘‘[r]acial discrimination
need only be one purpose, and not even a
primary purpose,’’ of an official action for a
violation to occur. United States v. Brown,
561 F.3d 420, 433 (5th Cir. 2009) (citation
omitted). ‘‘Legislative motivation or intent
is a paradigmatic fact question.’’ Prejean v.
Foster, 227 F.3d 504, 509 (5th Cir. 2000)
(citing Hunt v. Cromartie, 526 U.S. 541,
549, 119 S.Ct. 1545, 143 L.Ed.2d 731
(1999)). ‘‘Proving the motivation behind of-
ficial action is often a problematic under-
taking.’’ Hunter v. Underwood, 471 U.S.
222, 228, 105 S.Ct. 1916, 85 L.Ed.2d 222
(1985).


[6–8] In Arlington Heights, the Su-
preme Court set out five nonexhaustive
factors to determine whether a particular
decision was made with a discriminatory
purpose,12 and courts must perform a ‘‘sen-
sitive inquiry into such circumstantial and


11. One of the dissenting opinions suggests
that the majority opinion flouts the canon of
constitutional avoidance by reaching the dis-
criminatory purpose claim. We recognize the
canon of constitutional avoidance, and where
possible, we have avoided reaching constitu-
tional claims unnecessarily, see infra Parts III
and IV. However, we cannot avoid ruling on
the discriminatory intent claim here, where
the remedy to which Plaintiffs would be enti-
tled for a discriminatory intent violation is
potentially broader than the remedy the dis-
trict court may fashion for the discriminatory
impact violation. See City of Richmond v.
United States, 422 U.S. 358, 378, 95 S.Ct.
2296, 45 L.Ed.2d 245 (1975) (holding, in the
discriminatory purpose context, that ‘‘[a]n of-
ficial action TTT taken for the purpose of dis-
criminating TTT on account of TTT race has no
legitimacy at all’’).


12. The State argues that, instead of applying
the Arlington Heights standard, we should ap-
ply a ‘‘clearest proof’’ standard grafted from
cases involving the determination of whether
a legislature meant to impose criminal pun-
ishment through a civil law when the law


faces an ex post facto challenge. See, e.g.,
Smith v. Doe, 538 U.S. 84, 92–93, 123 S.Ct.
1140, 155 L.Ed.2d 164 (2003); Kansas v. Hen-
dricks, 521 U.S. 346, 360–61, 117 S.Ct. 2072,
138 L.Ed.2d 501 (1997); Flemming v. Nestor,
363 U.S. 603, 613, 617–20, 80 S.Ct. 1367, 4
L.Ed.2d 1435 (1960). In those cases, courts
deferred to legislatures’ categorizations of
laws as ‘‘civil’’ except upon ‘‘the clearest
proof’’ that the laws were ‘‘so punitive either
in purpose or effect as to negate’’ the ‘‘civil’’
label. Hendricks, 521 U.S. at 361, 117 S.Ct.
2072 (citation omitted). The Supreme Court
has not applied this standard in the voting
rights context. See generally Arlington Heights,
429 U.S. 252, 97 S.Ct. 555; Hunter, 471 U.S.
222, 105 S.Ct. 1916; cf. Pers. Adm’r of Mass. v.
Feeney, 442 U.S. 256, 99 S.Ct. 2282, 60
L.Ed.2d 870 (1979); Lodge v. Buxton, 639
F.2d 1358 (5th Cir. Unit B Mar. 1981). In-
stead, we have noted that discriminatory in-
tent in this context may be shown through
circumstantial evidence, as discriminatory
motives are often ‘‘cleverly cloaked in the
guise of propriety.’’ Lodge, 639 F.2d at 1363.
We decline to apply the State’s proposed stan-
dard in this context.
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direct evidence of intent as may be avail-
able.’’13 See 429 U.S. at 266–68, 97 S.Ct.
555. ‘‘Those factors include: (1) the histori-
cal background of the decision, (2) the
specific sequence of events leading up to
the decision, (3) departures from the nor-
mal procedural sequence, (4) substantive
departures, and (5) legislative history, es-
pecially where there are contemporary
statements by members of the decision-
making body.’’ Overton v. City of Austin,
871 F.2d 529, 540 (5th Cir. 1989) (citing
Arlington Heights, 429 U.S. at 267–68, 97
S.Ct. 555). Legislators’ awareness of a dis-
parate impact on a protected group is not
enough: the law must be passed because of
that disparate impact. Pers. Adm’r of
Mass. v. Feeney, 442 U.S. 256, 279, 99
S.Ct. 2282, 60 L.Ed.2d 870 (1979). The
challengers bear the burden to show that
racial discrimination was a ‘‘ ‘substantial’
or ‘motivating’ factor behind enactment of
the law’’; if they meet that burden, ‘‘the
burden shifts to the law’s defenders to
demonstrate that the law would have been
enacted without this factor.’’ Hunter, 471
U.S. at 228, 105 S.Ct. 1916 (citation omit-
ted).


The State’s stated purpose in passing
SB 14 centered on protection of the sancti-
ty of voting, avoiding voter fraud, and
promoting public confidence in the voting
process. No one questions the legitimacy
of these concerns as motives. The dis-
agreement centers on whether SB 14 was


passed with impermissible motives as well.
We recognize that evaluating motive, par-
ticularly the motive of dozens of people, is
a difficult enterprise. We acknowledge the
charged nature of accusations of racism,
particularly against a legislative body, but
we must also face the sad truth that rac-
ism continues to exist in our modern
American society despite years of laws
designed to eradicate it. We appreciate the
district court’s efforts to address this diffi-
cult inquiry. Nonetheless, we hold that
much of the evidence upon which the dis-
trict court relied was ‘‘infirm.’’ See Pull-
man–Standard, 456 U.S. at 292, 102 S.Ct.
1781.


[9] One type of evidence on which the
district court relied in seeking to discern
the Legislature’s intent was Texas’s histo-
ry of enacting racially discriminatory vot-
ing measures. See Veasey v. Perry, 71
F.Supp.3d at 633–36. It noted, for instance,
Texas’s use of all-white primaries from
1895–1944, literacy tests and secret ballots
from 1905–1970, and poll taxes from 1902–
1966. Id. at 634–35. While the record also
contains more contemporary examples, see
id. at 635, 636 & n.23, the district court
relied too heavily on the evidence of State-
sponsored discrimination dating back hun-
dreds of years, cf. Shelby Cty. v. Holder,
––– U.S. ––––, 133 S.Ct. 2612, 2628, 186
L.Ed.2d 651 (2013) (noting that ‘‘history
did not end in 1965’’).


13. Neither Arlington Heights nor our decision
in Price, 945 F.2d 1307, requires direct evi-
dence. The district court here allowed exten-
sive discovery of legislative materials which
did not yield a ‘‘smoking gun.’’ The district
court could have found, but was not required
to find, that this lack of a smoking gun sup-
ports the State’s position here. That was the
situation that we addressed in Price, and in
that case we found no clear error in the
district court’s decisions about what evidence
to credit. As the district court explained here,
SB 14’s proponents knew at the time that SB
14 would be subject to the preclearance re-


quirement, Veasey v. Perry, 71 F.Supp.3d at
658, 701, so the lack of a smoking gun is not
surprising. The latter point makes it even
more important that Price noted direct evi-
dence would be stronger than circumstantial
evidence, but only ‘‘[t]o the extent that the
justifications advanced in [legislators’] testi-
mon[ies] do not demonstrate a pretext for
intentionally discriminatory actions.’’ Price,
945 F.2d at 1318. As we note herein, we
conclude there is evidence that could support
a finding that the Legislature’s justification of
ballot integrity was pretextual in relation to
the specific, stringent provisions of SB 14.
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[10, 11] ‘‘The historical background of
the decision is one evidentiary source, par-
ticularly if it reveals a series of official
actions taken for invidious purposes,’’ Ar-
lington Heights, 429 U.S. at 267, 97 S.Ct.
555, but the Supreme Court has cautioned
that ‘‘unless historical evidence is reason-
ably contemporaneous with the challenged
decision, it has little probative value,’’
McCleskey v. Kemp, 481 U.S. 279, 298
n.20, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987)
(resolving that laws in force during and
just after the Civil War were not probative
of the legislature’s intent many years la-
ter). More recently, the Court in Shelby
County also counseled against undue reli-
ance on noncontemporary evidence of dis-
crimination in the voting rights context.
133 S.Ct. at 2618–19, 2631 (striking down
Section 4(b) of the Voting Rights Act be-
cause ‘‘the conditions that originally justi-
fied these measures no longer characterize
voting in the covered jurisdictions’’). In
light of these cases, the most relevant
‘‘historical’’ evidence is relatively recent
history, not long-past history.14 We recog-
nize that history provides context and that
historical discrimination (for example, in
education) can have effects for many
years. But, given the case law we describe
above and the specific issue in this case,
we conclude that the district court’s dis-
proportionate reliance on long-ago history
was error.


[12] We also recognize that not all
‘‘history’’ was ‘‘long ago’’ and that there
were some more contemporary examples
of discrimination identified by the Plain-
tiffs in the district court. The evidence of
relatively recent discrimination cited by
the district court is more probative of dis-
criminatory intent. See, e.g., Veasey v.


Perry, 71 F.Supp.3d at 635, 636 & n.23.
Nonetheless, several of the relatively con-
temporary examples of discrimination
identified by the district court are limited
in their probative value in connection with
discerning the Texas Legislature’s intent.
For example, in a state with 254 counties,
we do not find the reprehensible actions of
county officials in one county (Waller
County) to make voting more difficult for
minorities to be probative of the intent of
legislators in the Texas Legislature, which
consists of representatives and senators
from across a geographically vast, highly
populous, and very diverse state. See
Miss. State Chapter, Operation Push, Inc.
v. Mabus (Operation Push ), 932 F.2d 400,
409–10 (5th Cir. 1991) (stating that ‘‘[e]vi-
dence of disparate registration rates or
similar registration rates in individual
counties could not provide dispositive sup-
port’’ for the claim that plaintiffs could not
participate in the political process at the
state level (emphasis added)).


[13] Additionally, the district court re-
lied on contemporary examples of state-
wide discrimination evidenced by two re-
districting cases that, taken alone, form a
thin basis for drawing conclusions regard-
ing contemporary State-sponsored discrim-
ination. The first, Bush v. Vera, 517 U.S.
952, 976, 116 S.Ct. 1941, 135 L.Ed.2d 248
(1996), found that a Texas redistricting
plan to create three majority-minority dis-
tricts violated the Equal Protection Clause
of the Fourteenth Amendment because
race was the predominant factor, the plans
ignored traditional redistricting criteria,
and their shapes could only be explained
as the product of unconstitutional racial
gerrymandering. The second case found


14. ‘‘Relatively recent’’ does not mean imme-
diately contemporaneous. Shelby County em-
phasized that ‘‘things have changed’’ since
the 1965 passage of the Voting Rights Act,
133 S.Ct. at 2625, but it did not articulate a


particular time limit, see id. at 2625–27. Nor
do we. Suffice it to say the closer in time, the
greater the relevance, while always recogniz-
ing that history (even ‘‘long-ago history’’) pro-
vides context to modern-day events.
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voter dilution affecting Hispanics in the
redrawing of one congressional district.
See League of Latin Am. Citizens v. Perry
(LULAC), 548 U.S. 399, 439–40, 126 S.Ct.
2594, 165 L.Ed.2d 609 (2006). Although
citing discussions of the historic discrimi-
nation against Hispanics in Texas, the
Court did not base its decision on a conclu-
sion that the legislature intentionally dis-
criminated based upon ethnicity. Id. at
440–42, 126 S.Ct. 2594. Instead, it looked
at history as a context for the disenfran-
chisement of voters who had grown disaf-
fected with the Hispanic Congressman the
legislature sought to protect by its redraw-
ing of the district. Id. at 438–41, 126 S.Ct.
2594. The Court did not find any vote
dilution as to African Americans in the
drawing of a different district. Id. at 444,
126 S.Ct. 2594. Thus, these cases do not
lend support for a finding of ‘‘relatively
recent’’ discrimination.15


[14] The district court’s reliance on
post-enactment speculation by opponents
of SB 14 was also misplaced. Discerning
the intent of a decisionmaking body is
difficult and problematic. Hunter, 471 U.S.
at 228, 105 S.Ct. 1916. To aid in this task,
courts may evaluate ‘‘contemporary state-
ments by members of the decisionmaking
body, minutes of its meetings, or reports.
In some extraordinary instances the mem-
bers might be called to the stand at trial to
testify concerning the purpose of the offi-
cial action TTTT’’ Arlington Heights, 429
U.S. at 268, 97 S.Ct. 555. Where the court
is asked to identify the intent of an entire
state legislature, as opposed to a smaller
body, the charge becomes proportionately


more challenging. Hunter, 471 U.S. at 228,
105 S.Ct. 1916. As United States v.
O’Brien explains:


Inquiries into congressional motives or
purposes are a hazardous matter. When
the issue is simply the interpretation of
legislation, the Court will look to state-
ments by legislators for guidance as to
the purpose of the legislature, because
the benefit to sound decision-making in
this circumstance is thought sufficient to
risk the possibility of misreading Con-
gress’ purpose. It is entirely a different
matter when we are asked to void a
statute that is, under well-settled crite-
ria, constitutional on its face, on the
basis of what fewer than a handful of
Congressmen said about it. What moti-
vates one legislator to make a speech
about a statute is not necessarily what
motivates scores of others to enact it,
and the stakes are sufficiently high for
us to eschew guesswork.


391 U.S. 367, 383–84, 88 S.Ct. 1673, 20
L.Ed.2d 672 (1968) (footnote omitted).


To ascertain the Texas Legislature’s
purpose in passing SB 14, the district
court mistakenly relied in part on specula-
tion by the bill’s opponents about propo-
nents’ motives (rather than evidence of
their statements and actions). For in-
stance, it credited the following: Represen-
tative Hernandez-Luna’s simple assertion
that two city council seats in Pasadena,
Texas were made into at-large seats ‘‘in
order to dilute the Hispanic vote and rep-
resentation’’; repeated testimony that the
2011 session was imbued with anti-immi-
grant sentiment;16 and testimony by the


15. Nonetheless, as discussed infra, the
Court’s conclusion in LULAC that Texas’s
2003 redistricting plan violated the Voting
Rights Act does evidence a history of discrim-
ination that is relevant to our discriminatory
effect analysis, because historical instances of
discrimination continue to produce socioeco-
nomic conditions that the district court found


contributed to the racial disparities in ID pos-
session.


16. The relevance of this evidence apparently
rests partially upon the unsupported premise
that a legislator concerned about border secu-
rity or opposed to the entry into Texas of
undocumented immigrants is also necessarily
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bill’s opponents that they believed the law
was passed with a discriminatory purpose.
Veasey v. Perry, 71 F.Supp.3d at 637, 655–
57.


‘‘The Supreme Court has TTT repeatedly
cautioned—in the analogous context of
statutory construction—against placing too
much emphasis on the contemporaneous
views of a bill’s opponents.’’17 Butts v. City
of New York, 779 F.2d 141, 147 (2d Cir.
1985) (citing, inter alia, Ernst & Ernst v.
Hochfelder, 425 U.S. 185, 204 n.24, 96 S.Ct.
1375, 47 L.Ed.2d 668 (1976)). We too have
held that such statements are entitled to
‘‘little weight.’’ Mercantile Tex. Corp. v.
Bd. of Governors of Fed. Reserve Sys., 638
F.2d 1255, 1263 (5th Cir. Unit A Feb.
1981). The Second Circuit considered such
speculation in Butts and held that ‘‘the
speculations and accusations of TTT [a] few
opponents simply do not support an infer-
ence of the kind of racial animus discussed
in, for example, Arlington Heights.’’ 779
F.2d at 147 (citation omitted). We agree
and conclude that the district court erred
in relying on conjecture by the opponents
of SB 14 as to the motivations of those
legislators supporting the law.18


[15] The district court also placed in-
appropriate reliance upon the type of post-
enactment testimony which courts routine-
ly disregard as unreliable. See Barber v.
Thomas, 560 U.S. 474, 486, 130 S.Ct. 2499,
177 L.Ed.2d 1 (2010) (‘‘And whatever in-
terpretive force one attaches to legislative


history, the Court normally gives little
weight to statements, such as those of the
individual legislators, made after the bill in
question has become law.’’); see also Ed-
wards v. Aguillard, 482 U.S. 578, 596 n.19,
107 S.Ct. 2573, 96 L.Ed.2d 510 (1987)
(‘‘The Court has previously found the post-
enactment elucidation of the meaning of a
statute to be of little relevance in deter-
mining the intent of the legislature con-
temporaneous to the passage of the stat-
ute.’’). While probative in theory, even
those (after-the-fact) stray statements
made by a few individual legislators voting
for SB 14 may not be the best indicia of
the Texas Legislature’s intent. See Opera-
tion Push, 932 F.2d at 408 (finding ‘‘isolat-
ed and ambiguous statements made by TTT


legislators’’ were not compelling evidence
of that law’s discriminatory purpose);
Jones v. City of Lubbock, 727 F.2d 364, 371
n.3 (5th Cir. 1984) (refusing to ‘‘judge in-
tent from the statements [made by] TTT a
single member’’ of the legislative body).


Because the district court relied upon
evidence we conclude is infirm, the district
court’s opinion cannot stand as written.
The next question, then, is whether we
reverse and render judgment for the State
or remand to the district court with in-
structions.


2. Remand for Re-Weighing of the
Evidence


[16] While the district court’s analysis
contained some legal infirmities, the rec-


in favor of suppressing voting by American
citizens of color.


17. Here, the problematic evidence is the spec-
ulation and conclusions of the opposing legis-
lators. We are not suggesting that the bill
opponents lack credibility because they are
opposing legislators, as credibility is a ques-
tion for the trier of fact. Testimony found to
be credible from opponents of the bill about
conduct and statements by proponents would
be highly probative. Our point is simply that
speculation and conclusory accusations by


opposing legislators are not an appropriate
foundation for a finding of purposeful dis-
crimination.


18. In the different but somewhat analogous
realm of employment discrimination, we have
similarly rejected the plaintiff’s testimony that
he or she believed that the motivation of his
or her employer was racial or other discrimi-
nation. See Byers v. Dall. Morning News, Inc.,
209 F.3d 419, 426–27 (5th Cir. 2000).
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ord also contained evidence that could sup-
port a finding of discriminatory intent. See
Meche, 777 F.3d at 246–47 (noting in re-
view of a district court’s findings following
a bench trial that ‘‘[w]here findings are
infirm because of an erroneous view of the
law, a remand is the proper course unless
the record permits only one resolution of
the factual issue’’). Therefore, under Pull-
man–Standard, 456 U.S. at 292, 102 S.Ct.
1781, we must remand the discriminatory
intent issue to the district court to reweigh
the factors in light of this opinion.


[17] In Pullman–Standard, the Su-
preme Court reversed a panel of this court
after the panel weighed the facts and ren-
dered judgment, rather than remanding
for further proceedings. Id. at 292–93, 102
S.Ct. 1781. The Pullman–Standard panel
of this court had concluded that the dis-
trict court erred by not considering all
relevant evidence and suggested that the
district court might have reached a differ-
ent conclusion had it properly considered
the evidence. Id. at 284–85, 292, 102 S.Ct.
1781. The Supreme Court admonished that
‘‘discriminatory intent TTT is a factual mat-
ter subject to the clearly-erroneous stan-
dard TTT [and] when a district court’s find-
ing on such an ultimate fact is set aside for
an error of law, the court of appeals is not
relieved of the usual requirement of re-
manding for further proceedings to the
tribunal charged with the task of factfind-
ing in the first instance.’’ Id. at 293, 102
S.Ct. 1781. The Court expressed concern
that this court would ignore such an ‘‘ele-


mentary’’ principle and instructed that it is
not the purview of this court to produce an
‘‘independent consideration of the totality
of the circumstances.’’ Id. at 291–92, 102
S.Ct. 1781.


Pursuant to this clear guidance, our in-
quiry is whether ‘‘the record permits of
only one resolution of the factual issue.’’
Id. at 292, 102 S.Ct. 1781. We conclude
that it does not.


[18] First, although the record does
not contain direct evidence that the Texas
Legislature passed SB 14 with a racially
invidious purpose, this does not mean
there is no evidence that supports a find-
ing of discriminatory intent. ‘‘[D]iscrimina-
tory intent need not be proved by direct
evidence.’’ Rogers v. Lodge, 458 U.S. 613,
618, 102 S.Ct. 3272, 73 L.Ed.2d 1012
(1982); Brown, 561 F.3d at 433 (‘‘To find
discriminatory intent, direct or indirect cir-
cumstantial evidence, including the normal
inferences to be drawn from the foresee-
ability of defendant’s actions may be con-
sidered.’’ (citation omitted)). Instead,
courts may consider both circumstantial
and direct evidence of intent as may be
available. Arlington Heights, 429 U.S. at
266, 97 S.Ct. 555.


In this day and age we rarely have
legislators announcing an intent to dis-
criminate based upon race, whether in
public speeches or private correspon-
dence.19 To require direct evidence of in-
tent would essentially give legislatures


19. In fact, in this case, there is evidence that
the proponents of SB 14 were careful about
what they said and wrote about the purposes
of SB 14, knowing it would be challenged
during the preclearance process under the
Voting Rights Act. Senator Fraser, one of the
authors of SB 14, admitted during his deposi-
tion that he believed ‘‘that the public legisla-
tive record would either go to the Department
of Justice or a three-judge panel as part of the
[Voting Rights Act] Section 5 review process,’’


and that he was therefore ‘‘aware that every-
thing that [he] was saying was part of a public
record.’’ The Deputy General Counsel to the
Lieutenant Governor, Bryan Hebert, testified
that he sent an email ‘‘urg[ing] senators to
emphasize the detection and deterrence of
fraud and protect[ing] public confidence in
elections’’ as ‘‘the goal’’ of SB 14, ‘‘to remind
people what the point of the bill was’’ for
their speeches on the floor of the Texas Sen-
ate.
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free rein to racially discriminate so long as
they do not overtly state discrimination as
their purpose and so long as they proffer a
seemingly neutral reason for their actions.
This approach would ignore the reality
that neutral reasons can and do mask ra-
cial intent, a fact we have recognized in
other contexts that allow for circumstantial
evidence.


For example, in employment discrimina-
tion cases, we do not automatically find for
an employer who proffers a race-neutral
reason for terminating an employee; in-
stead, the employee can show that this
reason is pretextual. See McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 804, 93
S.Ct. 1817, 36 L.Ed.2d 668 (1973) (estab-
lishing that where an employer has offered
a race-neutral reason for an adverse em-
ployment action, the employee is entitled
to show that the employer’s stated reason
is in fact pretext); see, e.g., Evans v. City
of Houston, 246 F.3d 344, 354–56 (5th Cir.
2001) (holding that a plaintiff had provided
sufficient circumstantial evidence that an
employer’s reasons for demoting her were
pretextual to create a genuine dispute of
material fact regarding whether she was
wrongfully demoted and reversing the dis-
trict court’s grant of summary judgment
for the employer). As we were recently
reminded in Foster v. Chatman, ––– U.S.
––––, 136 S.Ct. 1737, 1751–52, 1754–55, 195
L.Ed.2d 1 (2016), people hide discriminato-


ry intent behind seemingly legitimate rea-
sons. If Jane were fired from an at-will job
for being late once, we might conclude that
firing was legitimate, until we learned that
Joe, who has the very same job as Jane,
was late numerous times with no penalty.
Cf. Evans, 246 F.3d at 354–56. Context
matters.20 With this in mind, we now ad-
dress the circumstantial evidence that
could support a finding of discriminatory
purpose such that the record does not
permit of only one resolution of the factual
issue of intent. Pullman–Standard, 456
U.S. at 292, 102 S.Ct. 1781.


The record shows that drafters and pro-
ponents of SB 14 were aware of the likely
disproportionate effect of the law on mi-
norities, and that they nonetheless passed
the bill without adopting a number of pro-
posed ameliorative measures that might
have lessened this impact. For instance,
the Legislature was advised of the likely
discriminatory impact by the Deputy Gen-
eral Counsel to the Lieutenant Governor
and by many legislators, and such impact
was acknowledged to be ‘‘common sense’’
by one of the chief proponents of the legis-
lation.21 See Veasey v. Perry, 71 F.Supp.3d
at 657–58.


Additionally, although he was careful
with his comments about the legislation,
one of the authors of SB 14, Senator Fra-
ser, testified that he ‘‘believe[s] today the


20. Of course, employment discrimination
cases are not directly supportive, but they are
analogous. One of the dissenting opinions
points out that the intent of the Legislature
differs from that of an employer because a
legislature’s intent is ‘‘a pastiche of each indi-
vidual representative’s views, mixed policies
and motives.’’ Jones Dissenting Op. at 283
n.5. But while each legislator casts his or her
own vote, these votes are often cast in blocs
and along party lines. Recognition that legis-
latures, just as employers, may articulate pre-
textual reasons for discriminatory actions is
not a superficial equation, but rather a realis-
tic acknowledgment.


21. Representative Todd Smith, a proponent of
the legislation, stated that it was ‘‘common
sense’’ the law would have a disproportionate
effect on minorities. Veasey v. Perry, 71
F.Supp.3d at 657. Similarly, Bryan Hebert,
Deputy General Counsel in the Office of the
Lieutenant Governor, acknowledged that the
poor and minorities were most likely to be
affected by SB 14. Id. Without additional
forms of identification, Hebert warned that
SB 14 was unlikely to obtain (the now-de-
funct) preclearance under Section 5 of the
Voting Rights Act. Id. at 658.
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Voting Rights Act has outlived its useful
life.’’ When other legislators asked Senator
Fraser questions about the possible dispa-
rate impact of SB 14, he simply replied ‘‘I
am not advised.’’ Id. at 646–47. Another
senator admitted at his deposition that he
and other proponents of SB 14 voted to
table numerous amendments meant to ex-
pand the types of accepted IDs, expand
the operating hours of DPS stations issu-
ing voter IDs, delay implementation of SB
14 until an impact study had been complet-
ed, and other ameliorative measures. He
and other proponents of SB 14 have large-
ly refused to explain the rejection of those
amendments, both at the time and in sub-
sequent litigation. Id. The district court
noted that this attitude ‘‘was out of charac-
ter for sponsors of major bills.’’ Id. at 647.


The district court also heard evidence
that SB 14 is only tenuously related to the
legislature’s stated purpose of preventing
voter fraud. For example, the record
shows that Texas has a history of justify-
ing voter suppression efforts such as the
poll tax and literacy tests with the race-
neutral reason of promoting ballot integri-
ty. See id. at 636 & n.24. Dr. Vernon
Burton, an expert in race relations, testi-
fied about the ‘‘history of official discrimi-
nation in Texas voting.’’ He identified some
devices Texas has used to deny minorities
the vote, including ‘‘the all[-]White pri-
mary, the secret ballot and the use of
illiteracy[,] TTT poll tax, re-registration and
purging.’’ He testified as follows regarding
‘‘the stated rationale’’ for each of these
devices:


Q What, in your opinion, was the stat-
ed rationale for the enactment of
all[-]White primaries in Texas?


A The stated rationale was voter fraud.


Q What was the stated rationale, in
your opinion, for the use of secret ballot
provisions in Texas?


A The stated rationale was to prevent
voter fraud.


Q And what was the stated rationale,
in your opinion, for the use of the poll
tax in Texas?


A The stated rationale by the State
was to prevent voter fraud.


Q And how about the stated rationale
for the use in Texas of re-registration
requirements and voter purges?


A The stated rationale was voter fraud.


Q Dr. Burton, in your expert opinion,
did these devices actually respond to
sincere concerns or incidents—inci-
dences of voter fraud?


A No.


Here, too, there is evidence that could
support a finding that the Legislature’s
race-neutral reason of ballot integrity of-
fered by the State is pretextual. This bill
was subjected to radical departures from
normal procedures. Consideration of pro-
cedural departures is a difficult inquiry,
because on the one hand, ‘‘[d]epartures
from the normal procedural sequence TTT


might afford evidence that improper pur-
poses are playing a role.’’ Arlington
Heights, 429 U.S. at 267, 97 S.Ct. 555. On
the other hand, ‘‘objection[s] to typical as-
pects of the legislative process in develop-
ing legislation,’’ such as increasing the
number of votes a law requires for pas-
sage, may not demonstrate an invidious
intent, standing alone. Cf. Operation Push,
932 F.2d at 408–09, 408 n.6. Yet, context
matters, and evidence of procedural depar-
tures provides one potential link in the
circumstantial totality of evidence the dis-
trict court must consider.


In this case, for example, the procedural
maneuvers employed by the Texas Legis-
lature and the State occurred, as the dis-
trict court notes, only after repeated at-
tempts to pass voter identification bills
were blocked through countervailing pro-
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cedural maneuvers. See Veasey v. Perry,
71 F.Supp.3d at 645–46. At the same time,
SB 14 was subject to numerous and radical
procedural departures that may lend cre-
dence to an inference of discriminatory
intent. See id. at 647–51. These included:
(1) getting special permission to file the
bill under a low number reserved for the
Lieutenant Governor’s legislative priori-
ties; (2) Governor Perry’s decision to des-
ignate the bill as emergency legislation so
that it could be considered during the first
sixty days of the legislative session; (3)
suspending the two-thirds rule regarding
the number of votes required to make SB
14 a ‘‘special order’’; (4) allowing the bill to
bypass the ordinary committee process in
the Texas House and Senate; (5) passing
SB 14 with an unverified $2 million fiscal
note despite the prohibition on doing so in
the 2011 legislative session due to a $27
million budget shortfall; (6) cutting debate
short to enable a three-day passage
through the Senate; and (7) passing resolu-
tions to allow the conference committee to
add provisions to SB 14, contrary to the
Legislature’s rules and normal practice.
See id. at 647–53. Such treatment was
virtually unprecedented.22


Texas is a huge state in land mass and
population and the Legislature faces great
challenges in governing. The Texas Legis-
lature meets for regular sessions for less


than five months out of every two years.
TEX. CONST. art. III, § 24; TEX. GOV’T CODE


§ 301.001 (West 2013).23 During the ses-
sion, it must pass a balanced budget that
will govern until the next session, based on
projected revenue for the next two years.
TEX. CONST. art. VIII, § 22; id. art. III,
§ 49a. In recent years, the Legislature has
faced many complex and controversial is-
sues. The district court noted that the 2011
legislative session itself involved ‘‘critically
important issues such as the $27 million
budget shortfall and transportation fund-
ing,’’ none of which received ‘‘a select com-
mittee or an exception from the two-thirds
rule,’’ as did SB 14. Veasey v. Perry, 71
F.Supp.3d at 657.


The Legislature is entitled to set what-
ever priorities it wishes. Yet, one might
expect that when the Legislature places a
bill on an expedited schedule and subjects
it to such an extraordinary degree of pro-
cedural irregularities, as was the case with
SB 14, such a bill would address a problem
of great magnitude. Ballot integrity is un-
doubtedly a worthy goal. But the evidence
before the Legislature was that in-person
voting, the only concern addressed by SB
14, yielded only two convictions for in-
person voter impersonation fraud out of 20
million votes cast in the decade leading up
to SB 14’s passage.24 See id. at 639. The


22. One of the dissenting opinions calls into
question the rationale behind these maneu-
vers and draws different interpretations and
inferences from the evidence. However, it is
the exclusive province of the district court to
engage in this fact finding. Pullman–Standard,
456 U.S. at 291–92, 102 S.Ct. 1781. We ac-
knowledge that multiple inferences could rea-
sonably be drawn from the record evidence,
but we must leave the drawing of those infer-
ences to the district court. Additionally, one of
the dissenting opinions disagrees with reli-
ance on opposing legislators’ factual testimo-
ny about the unusual nature of the procedural
maneuvers utilized to pass SB 14. There is a
clear difference between opposing legislators


testifying about their personal knowledge re-
garding the normal procedural sequence of
passing legislation and opposing legislators
merely speculating about the motives of SB
14’s proponents.


23. The Texas Governor also has the power to
call special sessions of the Legislature, which
are topically limited to the confines of the
proclamation summoning the Legislature.
TEX. CONST. art. IV, § 8.


24. Representative Fischer testified that the
Legislature had access to data from the 2008
and 2010 elections when considering SB 14,
which showed that ‘‘of the millions of votes
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bill did nothing to combat mail-in ballot
fraud, although record evidence shows that
the potential and reality of fraud is much
greater in the mail-in ballot context than
with in-person voting.25 Id. at 641, 653.


In the context of the many pressing
matters of great importance to Texas that
did not result in these legislative irregular-
ities, we cannot say that the record leads
to only one factual conclusion in this case.
Pullman–Standard, 456 U.S. at 292, 102
S.Ct. 1781. We cannot say that the district
court had to simply accept that legislators
were really so concerned with this almost
nonexistent problem. Against a backdrop
of warnings that SB 14 would have a dis-
parate impact on minorities and would
likely fail the (then extant) preclearance
requirement, amendment after amendment
was rejected. Veasey v. Perry, 71
F.Supp.3d at 650–52, 698, 701–02, 708–10.
While cloaking themselves in the mantle of
following Indiana’s voter ID law, which


had been upheld against a (different) chal-
lenge in Crawford, the proponents of SB
14 took out all the ameliorative provisions
of the Indiana law. See, e.g., id. at 651–52
(noting the Texas House stripped an indi-
gency exception that had been added to
SB 14 in the Texas Senate); cf. Frank v.
Walker (Frank II ), 819 F.3d 384, 386–87
(7th Cir. 2016) (noting that an indigency
exception may be necessary for voters who
face ‘‘high hurdles’’ to obtaining required
photo identification and that the Indiana
law the Court considered in Crawford con-
tained such an indigency exception).26


This circumstantial evidence of discrimi-
natory intent is augmented by contempo-
rary examples of State-sponsored discrimi-
nation in the record. For example, the
record shows that as late as 1975, Texas
attempted to suppress minority voting
through purging the voter rolls, after its
former poll tax and re-registration require-


cast in both of those elections, there were
perhaps four referrals for in person voter
impersonation’’ and that ‘‘one, if not two indi-
viduals TTT had been officially charged and
may have accepted responsibility for imper-
sonation.’’


25. This statement is not intended as a criti-
cism of allowing mail-in ballots, which are a
vital means of enabling voting when it would
otherwise be difficult or impossible for some
people to exercise their right to vote in per-
son. It is simply an acknowledgement that the
evidence supporting the need for reform was
minimal on the in-person voting side.


26. One of the dissenting opinions claims that
‘‘the Indiana and Texas laws are not meaning-
fully different.’’ Jones Dissenting Op. at 296
n.26. This ignores the district court’s findings
and the obvious differences between the two
laws that affect the discriminatory impact
analysis. The district court explained the dif-
ferences well:


Notably, while Defendants claim that SB 14
was modeled after the Indiana law, the
Indiana law is more generous to voters.
Unlike SB 14, it permits the use of any
Indiana state-issued or federal ID and con-


tains a nursing home resident exemption.
Furthermore, Indiana is more generous in
its acceptance of certain expired ID. Of
particular relevance here, Indiana’s accom-
modation of indigents, while requiring an
additional trip to the county election office
to claim an exemption, does not require an
indigent to actually obtain, or pay any fees
associated with, a qualified photo ID. This
is significant, as demonstrated in this case.
There was also a reference in Crawford to a
‘‘greater public awareness’’ of the law,
which would prompt voters to secure quali-
fied ID, as opposed to a relative dearth of
publicity and instruction in Texas.


Veasey v. Perry, 71 F.Supp.3d at 679 (foot-
notes omitted) (citing IND. CODE § 3–5–2–
40.5(a)(3) (2014), IND. CODE § 3–11.7–5–2.5
(2011), and Crawford, 553 U.S. at 187–88 &
n.6, 128 S.Ct. 1610). The district court specifi-
cally found that the Texas Legislature stripped
an indigency exception from SB 14, id. at
652, and that ‘‘[w]hen the legislature rejected
student IDs, state government employee IDs,
and federal IDs, they rejected IDs that are
disproportionately held by African–Americans
and Hispanics,’’ id. at 658. These differences
are highly salient to the discriminatory im-
pact analysis.
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ments were ruled unconstitutional. See
Veasey v. Perry, 71 F.Supp.3d at 635.27 It
is notable as well that ‘‘[i]n every redis-
tricting cycle since 1970, Texas has been
found to have violated the [Voting Rights
Act] with racially gerrymandered dis-
tricts.’’ Id. at 636 & n.23 (collecting
cases).28 Furthermore, record evidence es-
tablishes that the Department of Justice
objected to at least one of Texas’s state-
wide redistricting plans for each period
between 1980 and the present, while Texas
was covered by Section 5 of the Voting
Rights Act. Texas ‘‘is the only state with
this consistent record of objections to such


statewide plans.’’29 Finally, the same Leg-
islature that passed SB 14 also passed two
laws found to be passed with discriminato-
ry purpose. See Texas v. United States,
887 F.Supp.2d 133, 159–66 (D.D.C. 2012)
(utilizing the Arlington Heights analysis
and concluding the 2011 Texas Legislature
created two redistricting plans with a dis-
criminatory purpose), vacated and re-
manded on other grounds, ––– U.S. ––––,
133 S.Ct. 2885, 186 L.Ed.2d 930 (2013).


It is also probative that many rationales
were given for a voter identification law,
which shifted as they were challenged or


27. The law in question was enacted in 1975,
after a previous re-registration requirement
was struck down as unconstitutional in the
early 1970s. A three-judge court eventually
struck down this attempt at purging and re-
registration after the Department of Justice
objected to the law when Texas became sub-
ject to preclearance. See generally Veasey v.
Perry, 71 F.Supp.3d at 635 & n.18.


28. In LULAC, the Supreme Court also noted
Texas’s ‘‘long, well-documented history of dis-
crimination that has touched upon the rights
of African-Americans and Hispanics to regis-
ter, to vote, or to participate otherwise in the
electoral process.’’ LULAC, 548 U.S. at 439,
126 S.Ct. 2594 (quoting Vera v. Richards, 861
F.Supp. 1304, 1317 (S.D. Tex. 1994)). The
Court found that Texas’s 2003 redistricting
plan diluted the Hispanic vote in one district
such that it violated the Voting Rights Act.
Although the Court did not find that Texas
had acted with discriminatory intent, it noted:


The changes to District 23 undermined
the progress of a racial group that has
been subject to significant voting-related
discrimination and that was becoming in-
creasingly politically active and cohe-
siveTTTT In essence the State took away
the Latinos’ opportunity because Latinos
were about to exercise it. This bears the
mark of intentional discrimination that
could give rise to an equal protection
violation. Even if we accept the District
Court’s finding that the State’s action was
taken primarily for political, not racial,
reasons, the redrawing of the district
lines was damaging to the Latinos in Dis-
trict 23. The State not only made fruitless


the Latinos’ mobilization efforts but also
acted against those Latinos who were be-
coming most politically active, dividing
them with a district line through the mid-
dle of Laredo.


Id. at 439–40, 126 S.Ct. 2594 (citations
omitted).


29. One of the dissenting opinions quarrels
with the district court’s findings on this issue,
but a three-judge panel reviewing Texas’s
1981 redistricting plan reached the same con-
clusion:


In 1975, Congress extended the special pre-
clearance provisions of the Voting Rights
Act of 1965 to Texas. This decision was
made on the basis of extensive hearings into
the history of voting discrimination in the
state. Since the pre-clearance provisions
were extended to Texas in August of 1975,
the Department of Justice has lodged far
more objections to governmental actions af-
fecting voting rights in Texas than any other
covered state. Between August 15, 1975,
and September 18, 1981, the State and its
various political sub-divisions received 91
letters of objection. In this same period, no
other covered state had more than 50 objec-
tions, and only three had more than thirty.
The election changes objected to by the
Department of Justice include the move-
ment of polling places, proposed annex-
ations, alteration of district lines, and a
state-wide purge of voter registration lists.


Seamon v. Upham, 536 F.Supp. 931, 989
(E.D. Tex.) (citations omitted), vacated on oth-
er grounds, 456 U.S. 37, 102 S.Ct. 1518, 71
L.Ed.2d 725 (1982).
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disproven by opponents. Veasey v. Perry,
71 F.Supp.3d at 653–59; see generally Fos-
ter, 136 S.Ct. at 1751–52, 1754–55 (reason-
ing that the fact that the government’s
‘‘principal reasons’’ for its action ‘‘shifted
over time TTT suggest[ed] that those rea-
sons may [have been] pretextual’’). One of
those rationales included preventing non-
citizens from voting, even though two
forms of identification approved under SB
14 are available to noncitizens. Veasey v.
Perry, 71 F.Supp.3d at 654. It is likewise
relevant that SB 14’s proponents refused
to answer why they would not allow
amendments to ameliorate the expected
disparate impact of SB 14. Id. at 646–47,
650–51.


Further supporting the district court’s
finding is the fact that the extraordinary
measures accompanying the passage of SB
14 occurred in the wake of a ‘‘seismic
demographic shift,’’ as minority popula-
tions rapidly increased in Texas, such that
the district court found that the party


currently in power is ‘‘facing a declining
voter base and can gain partisan advan-
tage’’ through a strict voter ID law.30 Id. at
700.


In sum, although some of the evidence
on which the district court relied was in-
firm, there remains evidence to support a
finding that the cloak of ballot integrity
could be hiding a more invidious purpose.
As we have explained, the absence of di-
rect evidence such as a ‘‘let’s discriminate’’
email cannot be and is not dispositive.
Because we do not know how much the
evidence found infirm weighed in the dis-
trict court’s calculus, we cannot simply af-
firm the decision. However, it is not an
appellate court’s place to weigh evidence.
See Price, 945 F.2d at 1317 (‘‘[T]he appel-
late court may not substitute its judgment
for the district court’s.’’). Thus, since there
is more than one way to decide this case,
and the right court to make those findings
is the district court, we must remand.31


30. This partisan motive to suppress votes is
not based on which party is in the majority.
When asked about the fact that most redis-
tricting and discriminatory laws were enacted
under legislatures with a majority who were
members of a different party than the current
majority, the Plaintiffs’ expert, Dr. Burton,
agreed. He testified that this fact made his
analysis ‘‘stronger because it does not matter
who is in charge of State politics or the politi-
cal parties in power in Texas, whether they’re
Republicans, Democrats[,] or Martians, every
time that African–Americans have, in fact,
been perceived to be increasing their ability
to vote and participate in the process there
has been State legislation to either deny them
the vote or at least dilute the vote or make it
much more difficult for them to participate on
an equal basis as Whites in the State of Tex-
as.’’


One of the dissenting opinions claims that
we confuse partisanship for racism in our
analysis of whether the Legislature acted with
a discriminatory intent. Intentions to achieve
partisan gain and to racially discriminate are
not mutually exclusive. As another of the dis-
senting opinions points out, acting to preserve


legislative power in a partisan manner can
also be impermissibly discriminatory. Ket-
chum v. Byrne, 740 F.2d 1398, 1408 (7th Cir.
1984) (noting that ‘‘racial discrimination
[may be and has been a] necessary accompa-
niment of [an] action taken to protect incum-
bencies’’). In this case, the district court
found that the party in power in the Texas
Legislature faced ‘‘a declining voter base and
[stood to] gain partisan advantage by sup-
pressing the TTT votes of African-Americans
and Latinos.’’ See Veasey v. Perry, 71
F.Supp.3d at 700. Once again, the disagree-
ment centers in part on the fact that some of
the dissenting opinions would re-weigh the
evidence and disregard the district court’s
fact findings, which we are not entitled to do.
See Pullman–Standard, 456 U.S. at 292, 102
S.Ct. 1781.


31. Two of the dissenting opinions take issue
with our decision on discriminatory intent, in
part because this issue can be fraught and
divisive. One of the dissenting opinions claims
that Congress intended to prevent such divi-
siveness by ensuring that plaintiffs could sue
for discriminatory impact. Congress amended
the Voting Rights Act in 1982 to make it clear
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We therefore remand this claim to the
district court to ‘‘reexamin[e] TTT the pro-
bative evidence underlying Plaintiffs’ dis-
criminatory purpose claims weighed
against the contrary evidence, in accord
with’’ the appropriate legal standards we
have described. Veasey, 796 F.3d at 503–
04; cf. City of Richmond v. United States,
422 U.S. 358, 378, 95 S.Ct. 2296, 45
L.Ed.2d 245 (1975) (‘‘[W]e should be confi-
dent of the evidentiary record and the
adequacy of the lower court’s consideration
of it.’’). The parties have not asked to offer
additional evidence, and we conclude that,
as to this issue, the district court should
not take additional evidence. The district
court may, but is not required to, entertain
additional oral argument prior to issuing
its new findings. The district court on re-
mand should make its discriminatory pur-
pose findings based on the record we have,
guided by this opinion and the instructions
we have given the district court about the
legal infirmities in its initial findings.


Time is short, though. The Supreme
Court has, in effect, set a July 20 deadline
for this court to act, after which it will
entertain motions for relief. Veasey v. Ab-
bott, 136 S.Ct. at 1823. Time is also needed


to communicate those modifications to the
wider public so as not to disrupt the elec-
tion process. Indeed, among the findings
made by the district court was that the
public education campaign for SB 14 at the
time of trial was ‘‘grossly insufficient.’’
Veasey v. Perry, 71 F.Supp.3d at 649.
Equally necessary in the time left before
early voting begins in late October is an
adequate campaign to explain not only SB
14 but also court-ordered amendments to
voter identification rules. We are mindful
that future litigation and appeals to this
court are also distinct possibilities.


Additionally, we recognize the burden
our majority opinion places on the district
court to implement a remedy for the dis-
criminatory effect violation with so little
time, see infra Part II.B. Therefore, to
avoid disruption of the upcoming election,
we rely on equitable principles in conclud-
ing that the district court should first focus
on fashioning interim relief for the dis-
criminatory effect violation in the months
leading up to the November 2016 general
election. The primary concern of this court
and the district court should be to ensure
that SB 14’s discriminatory effect is ame-
liorated as Section 2 requires in time for


that plaintiffs could sue for discriminatory
impact after Supreme Court precedent had
required the showing of a discriminatory pur-
pose under Section 2. See S. Rep. No. 97-417,
at 15–16 (1982), as reprinted in 1982
U.S.C.C.A.N. 177, 192–93. Congress acted in
the face of this precedent to make it easier for
minority plaintiffs to combat discriminatory
laws—not to make it more difficult. Congress
did not eliminate plaintiffs’ ability to sue for
purposeful discrimination, so it remains our
duty to consider these claims. See S. Rep. No.
97-417, at 17 (1982), as reprinted in 1982
U.S.C.C.A.N. 177, 194 & n.50 (emphasis in
original) (citation omitted) (noting that Sec-
tion 2 was originally understood by Congress
to prohibit ‘‘any kind of practice TTT if its
purpose or effect was to deny or abridge the
right to vote on account of race or color’’). In
this case, although we must tread carefully in
assessing the motives of the Legislature and


the district court may very well agree with
some of the points made by the dissenting
opinions, we must be mindful of our role in
this process. We are not the court to make
factual findings in the first instance, and the
record evidence could support more than one
conclusion. We must therefore remand for
reweighing of the evidence, rather than con-
ducting that reweighing ourselves. See Pull-
man–Standard, 456 U.S. at 291, 102 S.Ct.
1781 (‘‘When an appellate court discerns that
a district court has failed to make a finding
because of an erroneous view of the law TTT


there should be a remand for further proceed-
ings to permit the trial court to make the
missing findings TTTT’’ (emphasis added)); N.
Miss. Commc’ns, Inc. v. Jones, 951 F.2d 652,
656–57 (5th Cir. 1992) (citing Pullman–Stan-
dard, 456 U.S. at 291, 102 S.Ct. 1781) (re-
manding a case, for the fourth time, for factu-
al findings under the proper standard).
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the November 2016 election, while respect-
ing the policy choices made by the Legisla-
ture in passing SB 14. See Perry v. Perez,
––– U.S. ––––, 132 S.Ct. 934, 940–41, 181
L.Ed.2d 900 (2012) (per curiam).


We instruct the district court to take the
requisite time to reevaluate the evidence
and determine anew whether the Legisla-
ture acted with a discriminatory intent in
enacting SB 14. But it is unnecessary for
the district court to undertake this task
until after the November 2016 election. See
Purcell v. Gonzalez, 549 U.S. 1, 5–6, 127
S.Ct. 5, 166 L.Ed.2d 1 (2006) (election per-
mitted to continue despite unresolved is-
sues related to disenfranchisement); see
also Reynolds v. Sims, 377 U.S. 533, 585,
84 S.Ct. 1362, 12 L.Ed.2d 506 (1964) (not-
ing that a court may withhold immediate
relief so as not to disturb a forthcoming
election). If the district court concludes
that SB 14 was passed with a discriminato-
ry intent, the district court should fashion
an appropriate remedy in accord with its
findings; provided, however, that any rem-
edy will not be made effective until after
the November 2016 election.


B. Discriminatory Effect


[19] Plaintiffs allege that SB 14 has a
discriminatory effect in violation of Section


2 of the Voting Rights Act, which pro-
scribes any ‘‘voting qualification or prereq-
uisite to voting or standard, practice, or
procedure TTT which results in a denial or
abridgement of the right of any citizen TTT


to vote on account of race or color.’’ 52
U.S.C. § 10301(a). Unlike discrimination
claims brought pursuant to the Fourteenth
Amendment, Congress has clarified that
violations of Section 2(a) can ‘‘be proved by
showing discriminatory effect alone.’’
Thornburg v. Gingles, 478 U.S. 30, 35, 106
S.Ct. 2752, 92 L.Ed.2d 25 (1986); see also
52 U.S.C. § 10301(b).32 In proscribing laws
that have a discriminatory effect, Congress
exercised its authority pursuant to the Fif-
teenth Amendment, which states that
‘‘[t]he right of citizens of the United States
to vote shall not be denied or abridged by
the United States or by any state on ac-
count of race, color, or previous condition
of servitude,’’ and gives Congress the
‘‘power to enforce this article by appropri-
ate legislation.’’ U.S. CONST. amend. XV.


1. The Gingles Factors and Two-Part
Framework


[20] To prove that a law has a discrim-
inatory effect under Section 2, Plaintiffs
must show not only that the challenged


32. Section 2 provides in full:
(a) No voting qualification or prerequisite
to voting or standard, practice, or proce-
dure shall be imposed or applied by any
State or political subdivision in a manner
which results in a denial or abridgement of
the right of any citizen of the United States
to vote on account of race or color, or in
contravention of the guarantees set forth in
section 10303(f)(2) of this title, as provided
in subsection (b).
(b) A violation of subsection (a) is estab-
lished if, based on the totality of circum-
stances, it is shown that the political pro-
cesses leading to nomination or election in
the State or political subdivision are not
equally open to participation by members
of a class of citizens protected by subsection


(a) in that its members have less opportuni-
ty than other members of the electorate to
participate in the political process and to
elect representatives of their choice. The
extent to which members of a protected
class have been elected to office in the State
or political subdivision is one circumstance
which may be considered: Provided, That
nothing in this section establishes a right to
have members of a protected class elected
in numbers equal to their proportion in the
population.


52 U.S.C. § 10301. We address more fully
below how the factors adopted by the Su-
preme Court in Gingles and the other stan-
dards we apply effectuate the language of
Section 2.
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law imposes a burden on minorities, but
also that ‘‘a certain electoral law, practice,
or structure interacts with social and his-
torical conditions to cause an inequality in
the opportunities enjoyed by black and
white voters to elect their preferred repre-
sentatives.’’ Gingles, 478 U.S. at 47, 106
S.Ct. 2752 (emphasis added). While courts
regularly utilize statistical analyses to dis-
cern whether a law has a discriminatory
impact, see, e.g., Operation Push, 932 F.2d
at 410–11, the Supreme Court has also
endorsed factors (‘‘the Gingles factors’’)
enunciated by Congress to determine
whether such an impact is a product of
current or historical conditions of discrimi-
nation such that it violates Section 2,33


Gingles, 478 U.S. at 44–45, 106 S.Ct. 2752.


Although courts have often applied the
Gingles factors to analyze claims of vote
dilution,34 perhaps because of past pre-
clearance requirements, there is little au-
thority on the proper test to determine
whether the right to vote has been denied
or abridged on account of race. See Ohio
State Conference of NAACP v. Husted, 768
F.3d 524, 554 (6th Cir. 2014) (‘‘Unsurpris-
ingly, then, the case law has developed to
suit the particular challenges of vote dilu-
tion claims. A clear test for Section 2 vote
denial claims—generally used to refer to
any claim that is not a vote dilution
claim—has yet to emerge.’’), vacated on
other grounds by No. 14–3877, 2014 WL
10384647, at *1 (6th Cir. Oct. 1, 2014).
However, the Fourth and Sixth Circuits
have adopted a two-part framework that
draws on the text of Section 2 and the
Supreme Court’s guidance in Gingles to
analyze Section 2 claims.


(a) The Two-Part Framework


[21] We now adopt the two-part frame-
work employed by the Fourth and Sixth
Circuits to evaluate Section 2 ‘‘results’’
claims. The framework has two elements:


[1] [T]he challenged standard, practice,
or procedure must impose a discrimina-
tory burden on members of a protected
class, meaning that members of the pro-
tected class have less opportunity than
other members of the electorate to par-
ticipate in the political process and to
elect representatives of their choice,
[and]
[2] [T]hat burden must in part be
caused by or linked to social and histori-
cal conditions that have or currently
produce discrimination against members
of the protected class.


League of Women Voters of N.C. v. North
Carolina, 769 F.3d 224, 240 (4th Cir. 2014)
(citations and internal quotation marks
omitted), cert. denied, ––– U.S. ––––, 135
S.Ct. 1735, 191 L.Ed.2d 702 (2015); see
also Husted, 768 F.3d at 554.


The first part of this two-part frame-
work inquires about the nature of the
burden imposed and whether it creates a
disparate effect in that ‘‘members of the
protected class have less opportunity than
other members of the electorate to partic-
ipate in the political process and to elect
representatives of their choice’’—this en-
compasses Section 2’s definition of what
kinds of burdens deny or abridge the
right to vote. Compare 52 U.S.C. § 10301
(proscribing denial or abridgement of the
right to vote and defining how a violation
of Section 2 may be established), with
League of Women Voters, 769 F.3d at 240


33. These are sometimes also called the ‘‘Sen-
ate Factors,’’ as they derive from the Senate
Report accompanying the 1982 amendments
to the Voting Rights Act. See Gingles, 478 U.S.
at 43–45, 106 S.Ct. 2752.


34. See, e.g., League of United Latin Am. Citi-
zens, Council No. 4434 v. Clements, 999 F.2d
831, 850–51 (5th Cir. 1993) (en banc); Salas v.
Sw. Tex. Junior Coll. Dist., 964 F.2d 1542,
1543, 1546, 1551–56 (5th Cir. 1992).
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(outlining the two-part test, using almost
identical language to describe an imper-
missible burden on the right to vote).


The second part of the two-part frame-
work draws on the Supreme Court’s guid-
ance in Gingles. See League of Women
Voters, 769 F.3d at 240 (quoting Gingles,
478 U.S. at 47, 106 S.Ct. 2752); Husted,
768 F.3d at 554 (quoting Gingles, 478 U.S.
at 47, 106 S.Ct. 2752). This second part of
the framework provides the requisite caus-
al link between the burden on voting
rights and the fact that this burden affects
minorities disparately because it interacts
with social and historical conditions that
have produced discrimination against mi-
norities currently, in the past, or both. See
Gingles, 478 U.S. at 47, 106 S.Ct. 2752
(‘‘The essence of a § 2 claim is that a
certain electoral law, practice, or structure
interacts with social and historical condi-
tions to cause an inequality in the opportu-
nities enjoyed by black and white voters to
elect their preferred representatives.’’).


(b) The Gingles Factors


[22] As did the Fourth and Sixth Cir-
cuits, we conclude that the Gingles factors
should be used to help determine whether
there is a sufficient causal link between the
disparate burden imposed and social and
historical conditions produced by discrimi-
nation.35 In other words, the Gingles fac-
tors may be used to examine causality
under the second part of the two-part anal-
ysis.


[23] These factors include:
1. the extent of any history of official
discrimination in the state or political
subdivision that touched the right of the
members of the minority group to regis-


ter, to vote, or otherwise to participate
in the democratic process;


2. the extent to which voting in the
elections of the state or political subdivi-
sion is racially polarized;


3. the extent to which the state or po-
litical subdivision has used unusually
large election districts, majority vote re-
quirements, anti-single shot provisions,
or other voting practices or procedures
that may enhance the opportunity for
discrimination against the minority
group;


4. if there is a candidate slating pro-
cess, whether the members of the mi-
nority group have been denied access to
that process;


5. the extent to which members of the
minority group in the state or political
subdivision bear the effects of discrimi-
nation in such areas as education, em-
ployment and health, which hinder their
ability to participate effectively in the
political process;


6. whether political campaigns have
been characterized by overt or subtle
racial appeals;


7. the extent to which members of the
minority group have been elected to
public office in the jurisdiction.


Id. at 36–37, 106 S.Ct. 2752 (quoting S.
Rep. No. 97-417, at 28–29 (1982), reprinted
in 1982 U.S.C.C.A.N. 177, 206–07). Two
additional considerations are:


[8.] whether there is a significant lack of
responsiveness on the part of elected
officials to the particularized needs of
the members of the minority group[;
and]


35. See League of Women Voters, 769 F.3d at
240, 245 (noting the Gingles factors are useful
in examining both elements of the two-part
test, especially the causal linkage between dis-
parate impacts and conditions of discrimina-


tion); Husted, 768 F.3d at 554 (noting the
Gingles factors form part of the totality of the
circumstances analysis in examining a claim
of vote denial, ‘‘particularly with regard to the
second element’’ of the two-part test).
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[9.] whether the policy underlying the
state or political subdivision’s use of
such voting qualification, prerequisite to
voting, or standard, practice or proce-
dure is tenuous.


Id.
These factors are not exclusive, and


‘‘there is no requirement that any particu-
lar number of factors be proved, or that a
majority of them point one way or the
other.’’ Id. at 45, 106 S.Ct. 2752 (quoting S.
Rep. No. 97-417, at 29). Not every factor
will be relevant in every case. These fac-
tors provide salient guidance from Con-
gress and the Supreme Court on how to
examine the current effects of past and
current discrimination and how those ef-
fects interact with a challenged law. Id.;
League of Women Voters, 769 F.3d at 240,
245; Husted, 768 F.3d at 554.


(c) This Analysis is Appropriate for
Section 2 Effect Challenges


The State argues that the Gingles fac-
tors are inapposite in this context, and that
we should apply the two-part test as it was
applied in the Seventh Circuit in Frank v.
Walker, 768 F.3d 744, 754–55 (7th Cir.
2014), cert. denied, ––– U.S. ––––, 135
S.Ct. 1551, 191 L.Ed.2d 638 (2015). The
State also argues that if we apply the
Gingles factors and two-part test and find
a Section 2 violation in this case, all man-
ner of neutral election laws may be struck
down. We disagree that the Gingles fac-
tors are inapposite here, and we have good
reasons to believe that the State’s gloomy
forecast is unsound.


Use of the two-factor test and the Gin-
gles factors limits Section 2 challenges to


those that properly link the effects of past
and current discrimination with the racial-
ly disparate effects of the challenged law.
Applying the Gingles factors involves en-
gaging in a multi-factor analysis, under
which no one factor has determinative
weight. Gingles, 478 U.S. at 45, 106 S.Ct.
2752. Certainly, this analysis is fact depen-
dent. Yet, in many similar contexts, we
frequently employ multi-factor, totality-of-
the-circumstances analyses that are highly
fact bound. See, e.g., United States v. Ba-
tamula, 823 F.3d 237, 240–42 (5th Cir.
2016) (en banc) (analyzing the totality of
the circumstances to determine whether a
defendant was prejudiced by a lack of
competent advice during the guilty plea
process); Cannata v. Catholic Diocese of
Austin, 700 F.3d 169, 175–76 (5th Cir.
2012) (adopting a ‘‘totality-of-the-circum-
stances’’ analysis to determine whether an
employee is a minister for purposes of the
ministerial exception and abrogating the
three-part test previously employed by
this court, because the Supreme Court
specifically rejected the use of a rigid,
bright-line test for this issue); Stewart v.
Miss. Transp. Comm’n, 586 F.3d 321, 330–
31 (5th Cir. 2009) (applying multi-factor
tests to analyze whether a supervisor cre-
ated a hostile work environment or retali-
ated against an employee for reporting
sexual harassment, and in analyzing the
last factor of the hostile work environment
test, looking to the totality of the circum-
stances to determine whether the harass-
ment was sufficiently severe and pervasive
to alter employment conditions).36


We conclude that the two-part frame-
work and Gingles factors together serve as


36. See also In re Am. Int’l Refinery, Inc., 676
F.3d 455, 462 (5th Cir. 2012) (rejecting a per
se approach in favor of a ‘‘totality of the
circumstances approach for deciding whether
third-party payment of a retainer creates a
disqualifying interest’’ in a bankruptcy case);
United States v. Jenson, 462 F.3d 399, 406
(5th Cir. 2006) (employing a multi-factor test


to determine whether consent to search was
voluntary); Cleveland v. City of Elmendorf, 388
F.3d 522, 528 (5th Cir. 2004) (employing a
totality-of-the-circumstances analysis to deter-
mine whether workers were volunteers for
the purposes of the Fair Labor Standards
Act); Brown & Root, Inc. v. NLRB, 333 F.3d
628, 634 (5th Cir. 2003) (applying a totality-
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a sufficient and familiar way to limit
courts’ interference with ‘‘neutral’’ election
laws to those that truly have a discrimina-
tory impact under Section 2 of the Voting
Rights Act. Just because a test is fact
driven and multi-factored does not make it
dangerously limitless in application.


The State argues that we should instead
adopt a bright-line test as our limiting
principle. As the State would have it, so
long as the State can articulate a legiti-
mate justification for its election law and
some voters are able to meet the require-
ments, there is no Section 2 violation. This
argument effectively nullifies the protec-


tions of the Voting Rights Act by giving
states a free pass to enact needlessly bur-
densome laws with impermissible racially
discriminatory impacts. The Voting Rights
Act was enacted to prevent just such invid-
ious, subtle forms of discrimination. See
Chisom v. Roemer, 501 U.S. 380, 406, 111
S.Ct. 2354, 115 L.Ed.2d 348 (1991) (Scalia,
J., dissenting); Allen v. State Bd. of Elec-
tions, 393 U.S. 544, 565–66, 89 S.Ct. 817,
22 L.Ed.2d 1 (1969). We think the factors
applied to the facts are a proper limiting
principle, and find this analysis faithful to
the purposes of the Voting Rights Act.37


In addition, two district courts have now
applied the same analysis we apply here to


of-the-circumstances analysis to determine
whether an employer made an unlawful
threat related to union activity); United States
v. Rodriguez–Rivas, 151 F.3d 377, 380–81 (5th
Cir. 1998) (employing a totality-of-the-circum-
stances analysis to determine whether a Bor-
der Patrol agent had reasonable suspicion to
stop a vehicle); United States v. Jon–T Chems.,
Inc., 768 F.2d 686, 694 (5th Cir. 1985) (look-
ing ‘‘to the totality of the circumstances’’ in a
‘‘heavily fact-specific’’ inquiry regarding
whether a subsidiary was the alter ego of its
parent); Gonzales v. Beto, 460 F.2d 314, 315
(5th Cir. 1972) (judging a lineup by the totali-
ty of the circumstances to determine whether
it violated due process).


37. These arguments also address the discom-
fort expressed by some of the dissenting opin-
ions with how the Gingles factors are applied
differently in different cases. As we have not-
ed, the factors are highly fact dependent, as
they must be to address different laws, differ-
ent states with varying histories of official
discrimination, and different populations of
minority voters. Such has also been the case
with the variances in decisions among the
circuit courts to consider challenges to voter
ID laws—our decision differs from those of
other circuits in part because we are consid-
ering ‘‘the [s]trictest [l]aw in the [c]ountry’’ in
a State with a fairly extensive history of offi-
cial discrimination. See Veasey v. Perry, 71
F.Supp.3d at 642; cf. Frank, 768 F.3d at 746
(noting that Wisconsin’s law allowed the use
of state ID cards, recent naturalization pa-
pers, tribal IDs, and signed college or univer-


sity photo IDs); Common Cause/Georgia v.
Billups, 554 F.3d 1340, 1346 (11th Cir. 2009)
(noting that Georgia’s law allowed the use of
‘‘a government employee identification card,
a U.S. military identification card, or a tribal
identification card’’); Gonzalez v. Arizona, No.
CV 06–1268–PHX, 2006 WL 3627297, at *6
(D. Ariz. Sept. 11, 2006) (describing a wide
variety of acceptable forms of identification
accepted at Arizona polls), aff’d, 485 F.3d
1041 (9th Cir. 2007).


Even so, the fact-dependent nature of the
Gingles factors does not mean that ‘‘[v]irtually
any voter regulation’’ may be struck down
under our analysis. See Jones Dissenting Op.
at 310. Undoubtedly, challenges to election
laws under Section 2 have increased since
Shelby County as states have enacted new
laws and regulations that must be challenged
under Section 2, if at all, because these laws
no longer face preclearance. That does not
mean that our analysis endangers neutral,
nondiscriminatory election laws. As we ex-
plain infra, district courts considering these
challenges have come to different conclusions
based on varying fact patterns and election
laws, not always with the result of striking
down election laws. Indeed, the United States
abandoned its Section 2 discriminatory-effect
challenge to a voter ID law after the North
Carolina legislature added a reasonable im-
pediment exception to the law. See N.C. State
Conference of the NAACP v. McCrory, ––– F.
Supp. 3d ––––, ––––, No. 1:13CV658, 2016
WL 1650774, at *16 (M.D.N.C. Apr. 25,
2016).
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two different states’ laws and have found
no discriminatory results under Section 2.
See, e.g., Lee v. Va. State Bd. of Elections,
––– F. Supp. 3d ––––, ––––, –––– – ––––,
No. 3:15CV357–HEH, 2016 WL 2946181,
at *5, *21–24 (E.D. Va. May 19, 2016);
N.C. State Conference of the NAACP v.
McCrory, ––– F. Supp. 3d ––––, –––– –
––––, ––––, ––––, No. 1:13CV658, 2016 WL
1650774, at *73–76, *117, *122 (M.D.N.C.
Apr. 25, 2016). These district court cases
illustrate three principles that the State
ignores in its arguments before us: (1) the
analysis we employ effectively allows ex-
amination of differing fact patterns; (2) the
State’s prediction of vast judicial interfer-
ence with election laws is unfounded; and
(3) district courts are well suited to con-
duct this fact-intensive analysis in the first
instance, as the institutions we rely on for
fact finding day in and day out.


Furthermore, the Seventh Circuit’s ap-
proach in Frank is not inconsistent with
our own. The Seventh Circuit applied the
two-part framework only ‘‘[f]or the sake of
argument,’’ did not apply the Gingles fac-
tors, and expressed skepticism about the
second step of the two-part analysis ‘‘be-
cause it does not distinguish discrimination
by the [government] defendants from oth-
er persons’ discrimination.’’ Frank, 768
F.3d at 754–55. The Seventh Circuit ulti-
mately did not apply the second step of the


two-part analysis because it concluded that
the plaintiffs failed to show that Wiscon-
sin’s law imposed a discriminatory burden
that gave minority voters less opportunity
to participate in the political process at the
first step of the analysis. Id. at 753, 755.
Our record contains more particularized
evidence of the discriminatory burden im-
posed by SB 14 than did the record in
Frank.38


To the extent that the State argues
causality may be established only where
there is a finding that state action caused
the social and historical conditions beget-
ting discrimination, see Frank, 768 F.3d at
755, we need not and do not decide that
issue. Unlike in Frank, the district court in
this case found both historical and contem-
porary examples of discrimination in both
employment and education by the State of
Texas, and it attributed SB 14’s disparate
impact, in part, to the lasting effects of
that State-sponsored discrimination. See
Veasey v. Perry, 71 F.Supp.3d at 636, 666–
67. Thus, even assuming this limitation
from Frank applied, the evidence here
meets that test.


Finally, we reject the argument that
Crawford mandates upholding SB 14 sim-
ply because the State expressed legitimate
justifications for passing the law.39 Craw-


38. Furthermore, Wisconsin’s law, considered
in Frank, allows for more forms of identifica-
tion than does SB 14. The district court found
SB 14 to be the ‘‘[s]trictest [l]aw in the
[c]ountry’’ based on comparisons to other
states’ voter ID laws and on the characteriza-
tion of SB 14 by one of its drafters. Veasey v.
Perry, 71 F.Supp.3d at 642–43, 701 & n.542.


39. One of the dissenting opinions relies heavi-
ly on Crawford in discussing both discrimina-
tory purpose and impact, essentially using
Crawford’s endorsement of ‘‘preventing voter
fraud’’ as a talisman against objections that
SB 14 does not appear even remotely well
tailored to suit its stated purposes. While we
acknowledge the State’s legitimate interests in


this case, Crawford did not deal with either
discriminatory intent or effect under Section
2. In Crawford, the Court simply noted the
weight of the State’s interests in the First and
Fourteenth Amendment balancing analysis,
which differs from Section 2’s inquiries into
discriminatory motive and impact. As noted
infra, even Judge Easterbrook and the Sev-
enth Circuit do not subscribe to the dissenting
opinions’ views of Crawford’s or Frank’s hold-
ings. We likewise decline to read into Craw-
ford the inapposite principle that the State
may invidiously discriminate or impermissi-
bly disparately burden minorities so long as it
articulates ‘‘preventing voter fraud’’ as one
purpose of a restrictive law.
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ford contains no mention of Section 2 or
the Voting Rights Act—in that case, the
Court only considered a First and Four-
teenth Amendment challenge, which in-
volves a different analytical framework
than what we use for Section 2 claims. See
generally 553 U.S. 181, 128 S.Ct. 1610.
Additionally, the Court in Crawford ana-
lyzed only a facial challenge that had been
adjudicated in the district court on sum-
mary judgment. Crawford, 553 U.S. at
187–88, 202–03, 128 S.Ct. 1610. Here, we
have a multitude of factual findings about
Plaintiffs’ combined challenges, based on
copious evidence from a bench trial and a
record that spans more than one hundred
thousand pages. See generally Veasey v.
Perry, 71 F.Supp.3d 627. Nevertheless, the
State argues that Frank drew on Craw-
ford to conclude Wisconsin’s law did not
impose a discriminatory burden on voters
because it appeared to be a generally-
applicable election law.


Crawford clearly established that states
have strong interests in preventing voter
fraud and increasing voter confidence by
safeguarding the integrity of elections. 553
U.S. at 191, 194–97, 128 S.Ct. 1610. We do
not deny that the State in this case may
pursue those interests, nor that they are
strong and valid interests. However, that
acknowledgement does not address the ad-


ditional as-applied challenges Plaintiffs
make in this case. See id. at 199–202, 128
S.Ct. 1610. Even the Seventh Circuit has
acknowledged that Crawford does not ex-
tend as far as the State argues, holding
that Frank ‘‘did not decide that persons
unable to get a photo ID with reasonable
effort lack a serious grievance.’’ Frank II,
819 F.3d at 386. The Seventh Circuit in
this later iteration of Frank did not consid-
er a Section 2 challenge. Id. at 385–86; see
also Frank v. Walker, 141 F.Supp.3d 932,
934–36 (E.D. Wis. 2015), vacated in part
by Frank II, 819 F.3d 384. But the court
noted that neither Crawford nor Frank
foreclose the argument that an indigency
exception may be necessary to prevent an
unconstitutional burden on plaintiffs hin-
dered from voting and obtaining photo IDs
due to financial hardship and other factors
like those exhibited by the Plaintiffs in this
case.40 Frank II, 819 F.3d at 386–87. The
Seventh Circuit remanded the plaintiffs’
constitutional claims to the district court
for further consideration of an as-applied
challenge factually similar to the one
Plaintiffs make in this case. Id. at 385–86,
388.


Having established that the two-part
analysis and Gingles factors are appropri-
ate standards for examining Plaintiffs’ Sec-
tion 2 claim,41 we evaluate the district


40. Specifically, the Seventh Circuit noted the
distinction between the general facial chal-
lenge in Frank and the more particular as-
applied challenge in Frank II:


The argument plaintiffs now present is dif-
ferent. Instead of saying that inconvenience
for some voters means that no one needs
photo ID, plaintiffs contend that high hur-
dles for some persons eligible to vote entitle
those particular persons to relief. Plaintiffs’
approach is potentially sound if even a sin-
gle person eligible to vote is unable to get
acceptable photo ID with reasonable effort.
The right to vote is personal and is not
defeated by the fact that 99% of other peo-
ple can secure the necessary credentials
easily. Plaintiffs now accept the propriety of


requiring photo ID from persons who al-
ready have or can get it with reasonable
effort, while endeavoring to protect the vot-
ing rights of those who encounter high hur-
dles. This is compatible with our opinion
and mandate, just as it is compatible with
Crawford.


Frank II, 819 F.3d at 386–87 (emphasis added).


41. One of the dissenting opinions proposes a
different analysis to apply in Section 2 ‘‘re-
sults’’ cases. This opinion asserts that the test
should be ‘‘simple and consistent,’’ meaning
that we should ignore the Supreme Court’s
guidance in Gingles, Congress’s intention as
expressed in the Senate Factors, and, in prac-
tice, that we should require outright denial of
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court’s discriminatory effect finding for
clear error. See Operation Push, 932 F.2d
at 410.


2. SB 14’s Disparate Impact


[24] The district court found that 608,-
470 registered voters, or 4.5% of all regis-
tered voters in Texas, lack SB 14 ID.
Veasey v. Perry, 71 F.Supp.3d at 659. Of
those, 534,512 voters did not qualify for a
disability exemption from SB 14’s require-
ments. Id. The latter figure, which was
derived by comparing the Texas Election
Management System with databases con-
taining evidence of who possesses SB 14
ID, is known as the ‘‘No-Match List.’’42 Id.
The district court credited expert analysis
and testimony by the individual Plaintiffs,
finding that SB 14 imposed excessive and
disparate burdens on minority voters who
lack SB 14 ID, including many Plaintiffs.
Id. at 664–77. This evidence supports the
district court’s findings regarding SB 14’s
disparate impact.


(a) Expert Analyses of SB 14’s Impact


Plaintiffs’ experts relied on four distinct
methods of analysis to determine the races
of those on the No-Match List.43 Id. at
660–62. Those included: (1) ecological re-
gression analysis, (2) homogenous block
group analysis, (3) comparing the No-
Match List to a Spanish Surname Voter
Registration list, and (4) reliance on data
provided by Catalist LLC, a company that
compiles election data. Id. at 661. The
ecological regression analysis performed
by Dr. Stephen Ansolabehere, an expert in
American electoral politics and statistical
methods in political science, which com-
pared the No-Match List with census data,
revealed that Hispanic registered voters
and Black registered voters were respec-
tively 195% and 305% more likely than
their Anglo peers to lack SB 14 ID. Id.
According to Dr. Ansolabehere, this dis-
parity is ‘‘statistically significant and ‘high-
ly unlikely to have arisen by chance.’ ’’ Id.


the right to vote to show a Section 2 violation.
Jones Dissenting Op. at 254. Unfortunately,
assessing whether a law has a discriminatory
impact is no simple matter and does not lend
itself to simple formulations. As we have
shown, neither do many other fact-dependent
tests that we routinely apply in other contexts.
We must undertake this difficult work, even if
the analytical frameworks best suited to the
task are not as neat and tidy as we would
prefer. See Clements, 999 F.2d at 860 (noting
that standards in Section 2 cases ‘‘must re-
flect the central purpose of the Voting Rights
Act and its intended liberality as well as the
practical difficulties of proof in the real world
of trial,’’ especially since ‘‘greater certitude
frequently may be purchased only at the ex-
pense of other values’’).


42. While the State’s expert criticized this cal-
culation, he conceded that the methodology
used to derive this figure was well accepted.
Nonetheless, he attempted to challenge the
No-Match List because 21,731 people on the
No-Match List later voted in the spring 2014
election. We accept the well-reasoned logic of
the district court, which noted that some of


those 21,731 who voted may have done so by
mail, which does not require SB 14 ID, while
others may have obtained SB 14 ID between
the calculation of the No-Match List and the
spring 2014 election. Veasey v. Perry, 71
F.Supp.3d at 660.


43. We recognize that the terms used to de-
scribe different racial or ethnic groups inof-
fensively can themselves be the subject of
dispute. Where we quote a witness or the
district court or where we discuss a witness’s
testimony, we use their terms. For our part,
because we are a reviewing court, while
recognizing the imperfections of these terms,
we use the terms used by the district court
and the parties to refer to the three groups
that were the subject of the evidence in this
case: Anglos (used to describe non-Hispanic
Caucasians), Hispanics, and African Ameri-
cans. We also recognize that many Texans
identify with more than one racial or ethnic
group and some Texans do not fall into any of
these three groups; we address the evidence
and arguments as they were presented by the
parties.
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The homogenous block group analysis
yielded similar results, and other experts
arrived at similar conclusions. Id. at 661–
62. These statistical analyses of the No-
Match List were corroborated by a survey
of over 2,300 eligible Texas voters, which
concluded that Blacks were 1.78 times
more likely than Whites, and Latinos 2.42
times more likely, to lack SB 14 ID. Id. at
662–63. Even the study performed by the
State’s expert, which the district court
found suffered from ‘‘significant methodo-
logical oversights,’’ found that 4% of eligi-
ble White voters lacked SB 14 ID, com-
pared to 5.3% of eligible Black voters and
6.9% of eligible Hispanic voters. Id. at 663
& n.239. The district court thus credited
the testimony and analyses of Plaintiffs’
three experts, each of which found that SB
14 disparately impacts African-American
and Hispanic registered voters in Texas.
Id. at 663.


The district court likewise concluded
that SB 14 disproportionately impacts the
poor, who are disproportionately minori-
ties. Id. at 664–65. It credited expert testi-
mony that 21.4% of eligible voters earning
less than $20,000 per year lack SB 14 ID,
compared to only 2.6% of voters earning
between $100,000 and $150,000 per year.
Id. at 664. Lower income respondents
were also more likely to lack the underly-
ing documents to get an EIC. Id. Dr. Jane
Henrici, an anthropologist and professorial
lecturer at George Washington University,
explained that:


[U]nreliable and irregular wage work
and other income TTT affect the cost of
taking the time to locate and bring the
requisite papers and identity cards, trav-
el to a processing site, wait through the
assessment, and get photo identifica-
tions. This is because most job opportu-
nities do not include paid sick or other
paid leave; taking off from work means
lost income. Employed low-income Tex-
ans not already in possession of such
documents will struggle to afford income
loss from the unpaid time needed to get
photo identification.


Id. (alteration in original).


[25] Furthermore, the court found that
the poor are less likely to avail themselves
of services that require ID, such as obtain-
ing credit and other financial services. Id.
They are also less likely to own vehicles
and are therefore more likely to rely on
public transportation. Id. at 665, 672–73.
As a result, the poor are less likely to have
a driver’s license and face greater obsta-
cles in obtaining photo identification. Id.
Even obtaining an EIC poses an obsta-
cle—the district court credited evidence
that hundreds of thousands of voters face
round-trip travel times of 90 minutes or
more to the nearest location issuing EICs.
Id. at 672. Of eligible voters without access
to a vehicle, a large percentage faced trips
of three hours or more to obtain an EIC.44


Id.


44. Before the panel, the State attacked the
entirety of the district court’s findings on the
grounds that the lower court did not distin-
guish between SB 14’s statutory provisions
and the Department of Public Safety’s imple-
menting regulations. Although an issue raised
for the first time on appeal, like this one, is
waived, Fruge v. Amerisure Mut. Ins. Co., 663
F.3d 743, 747 (5th Cir. 2011), this argument
likewise fails on the merits. The State’s pro-
posed rule of law would contradict both Gin-
gles’s demand that courts take a ‘‘functional


view of the political process’’ in assessing
Section 2 claims, 478 U.S. at 45, 48 n.15, 106
S.Ct. 2752, and Section 2’s language itself,
which proscribes voting practices ‘‘imposed
or applied’’ such that they produce a discrimi-
natory result, 52 U.S.C. § 10301(a). More-
over, we have previously affirmed a district
court’s finding of discriminatory impact
where the district court found the law dele-
gated too much discretion to local officials.
See Operation Push, 932 F.2d at 404.
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(b) The State’s Challenges to the Dis-
trict Court’s Analysis


Although the State does not dispute the
underlying factual findings, it identifies
several purported legal errors in the dis-
trict court’s decision. We address only the
most relevant challenges at length here-
in.45 We conclude that the district court did
not reversibly err in determining that SB
14 violates Section 2 by disparately im-
pacting minority voters.


[26] First, the State disputes the pro-
priety of using statistical analyses to de-
termine the racial composition of the No-
Match List. Relying on Bartlett v. Strick-
land, 556 U.S. 1, 17–18, 129 S.Ct. 1231, 173
L.Ed.2d 173 (2009), the State argues that
the Supreme Court foreclosed using statis-
tical analysis to determine the racial com-
position of a group of voters. That is a
mischaracterization. Strickland cautions
against adopting standards that require


judges to make complicated, race-based
predictions in redistricting cases, a con-
cern that is not implicated here. Id. It is
well within the district court’s purview to
assess whether minorities are dispropor-
tionately affected by a change in the law
based on statistical analyses. See, e.g., Op-
eration Push, 932 F.2d at 410–11. Using
accepted statistical methodologies to esti-
mate the racial composition of Texas vot-
ers does not require the type of race-based
predictions that the Court referenced in
Strickland.46 Instead, this case is more
akin to Operation Push, in which this
court approved using surveys and ‘‘inde-
pendent statistical tests’’ to project the
impact on minorities of newly enacted vot-
er registration procedures. Id.


Second, the State relies on Strickland to
argue that the canon of constitutional
avoidance militates against requiring the


45. Other challenges brought by the State in-
clude its argument that that the analyses re-
lied upon by the district court are unreliable
because one source of data—the State’s voter
registration database—does not list the race
or ethnicity of voters. The State contends that
Plaintiffs’ expert should have relied instead on
data provided by the Department of Public
Safety (‘‘DPS’’). The district court rightly re-
jected this argument. The DPS database did
not allow registrants to identify themselves as
‘‘Hispanic’’ until May 2010. As the Texas Di-
rector of Elections conceded, the number of
Hispanic registered voters is ‘‘exponentially
higher’’ than the DPS records would suggest.
We cannot fault the district court for refusing
to rely on inaccurate data, particularly in
light of the State’s failure to maintain accu-
rate data.


Additionally, the State suggests that convey-
ing the disparity in ID possession in compara-
tive percentages is misleading. See Frank, 768
F.3d at 755 n.3 (stating that purveying data as
a comparative percentage is a ‘‘misuse’’ that
‘‘produces a number of little relevance to the
problem’’). Instead, the State believes a less
deceptive method is to state that 2% of Anglo,
5.9% of Hispanic, and 8.1% of African-Ameri-
can registered voters lack SB 14 ID. Even


assuming the State is correct, conveying the
disparities in the way the State suggests does
not change the analysis. The district court did
not err in concluding that SB 14 dispropor-
tionately impacts Hispanic and African-Amer-
ican voters.


Finally, the State argues for the first time
on appeal that there is no disparate impact
where, as here, the gross number of Anglos
without SB 14 ID—296,156 people—almost
totals the number of African-American, His-
panic, and ‘‘other’’ voters without SB 14 ID—
312,314 people. Courts have never required
the gross number of affected minority voters
to exceed the gross number of affected Anglo
voters. See, e.g., League of Women Voters, 769
F.3d at 233; see also Frank, 768 F.3d at 753–
54 (comparing the percentage of minority vot-
ers without qualifying ID to the percentage of
Anglos without such ID). We decline to ad-
dress this argument raised for the first time
on appeal. See Leverette v. Louisville Ladder
Co., 183 F.3d 339, 341–42 (5th Cir. 1999).


46. These problematic predictions included in-
quiries like: ‘‘What types of candidates have
white and minority voters supported together
in the past and will those trends continue?’’
Strickland, 556 U.S. at 17, 129 S.Ct. 1231.
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State to ensure that voters of various races
possess voter ID in equal measure. See 556
U.S. at 18, 129 S.Ct. 1231. The district
court’s discriminatory effect finding, if af-
firmed, would do no such thing, nor does
Section 2 mandate the sort of remedy to
which the State objects. Section 2 merely
prohibits the State from imposing burdens
on minority voters that would dispropor-
tionately abridge their ability to partici-
pate in the political process. Cf. Tex. Dep’t
of Hous. & Cmty. Affairs v. Inclusive
Cmtys. Project, Inc. (‘‘Inclusive Commu-
nities’’), ––– U.S. ––––, 135 S.Ct. 2507,
2524, 192 L.Ed.2d 514 (2015) (‘‘Remedial
orders in disparate-impact cases should
concentrate on the elimination of the of-
fending practice TTTT If additional meas-
ures are adopted, courts should strive to
design them to eliminate racial disparities
through race-neutral means. Remedial or-
ders that impose racial targets or quotas
might raise more difficult constitutional
questions.’’ (citation omitted)).


Finally, before our full court, the State
refined its argument that our holding that
SB 14 violates Section 2 would make Sec-
tion 2 ‘‘invalid as no longer congruent and
proportional to the Fifteenth Amendment.’’
Relatedly, the State and dissenting opin-


ions characterize the district court’s find-
ings as resting solely on a statistical dis-
parity in SB 14 ID rates, rather than any
concrete proof that voters were denied the
right to vote. These arguments miss the
mark. In particular, the constitutionality
argument by the State is short sighted and
ignores the history and text of the Fif-
teenth Amendment. If the State had its
way, the Fifteenth Amendment and Sec-
tion 2 would only prohibit outright denial
of the right to vote and overtly purposeful
discrimination. Yet, both the Fifteenth
Amendment and Section 2 also explicitly
prohibit abridgement of the right to vote.
U.S. CONST. amend. XV; 52 U.S.C.
§ 10301(a). Application of the Gingles fac-
tors then determines whether any such
abridgement is linked to social and histori-
cal conditions of discrimination such that
the abridgement has occurred ‘‘on account
of race.’’ U.S. CONST. amend. XV; 52 U.S.C.
§ 10301(a). The standards we apply here,
and our manner of applying them, show
that Section 2’s protections remain closely
tied to the power granted Congress by the
Fifteenth Amendment.47


Regarding the district court’s findings,
they rest on far more than a statistical


47. Additionally, we note that this court and
many others have upheld the constitutional
validity of the Section 2 results test. See, e.g.,
Bush v. Vera, 517 U.S. at 990–91, 116 S.Ct.
1941 (O’Connor, J., concurring) (collecting
cases assuming Section 2’s constitutionality);
Jones, 727 F.2d at 373–74; United States v.
Blaine Cty., 363 F.3d 897, 904–05 (9th Cir.
2004) (holding that the court remains bound
to the Supreme Court’s prior affirmance of
Section 2’s constitutionality and noting that
‘‘when the Supreme Court first announced
the congruence-and-proportionality doctrine
in City of Boerne v. Flores, 521 U.S. 507, 117
S.Ct. 2157, 138 L.Ed.2d 624 (1997), it twice
pointed to the [Voting Rights Act] as the mod-
el for appropriate prophylactic legislation’’
and that the Supreme Court continues to rely
on the Voting Rights Act as the baseline for
congruent and proportional legislation); John-


son v. Hamrick, 196 F.3d 1216, 1219 n.3
(11th Cir. 1999) (reaffirming the constitution-
ality of Section 2). We previously held that
‘‘[c]ongressional power to adopt prophylactic
measures to vindicate the purposes of the
fourteenth and fifteenth Amendments is un-
questioned’’ and ‘‘[o]n those occasions when
the Court has stricken enactments as exceed-
ing congressional power under the enforce-
ment clauses of the fourteenth or fifteenth
amendments, the congressional objective has
usually deviated from the central purposes of
those amendments—to ensure black equali-
ty.’’ Jones, 727 F.2d at 373–74 (citations omit-
ted). Section 2, as applied here, does not
deviate from that purpose, and Jones still
binds us. Cf. Rodriguez de Quijas v. Shear-
son/Am. Express, Inc., 490 U.S. 477, 484, 109
S.Ct. 1917, 104 L.Ed.2d 526 (1989).
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disparity. The district court’s lengthy opin-
ion goes through the evidence supporting
its findings in great detail, and we will not
repeat all of that evidence here for the
sake of clarity and brevity. See Veasey v.
Perry, 71 F.Supp.3d at 665, 667–77. How-
ever, a few examples show that the district
court relied on concrete evidence regard-
ing the excessive burdens faced by Plain-
tiffs in making its findings. This evidence
personified the expert analysis credited by
the district court regarding SB 14’s dis-
criminatory effect.


(c) Evidence of the Burdens Imposed
on Plaintiffs by SB 14


The individual Plaintiffs testified that
they faced many specific burdens in at-
tempting to obtain SB 14 ID or vote. The
district court found that ‘‘[t]he Plaintiffs
[d]emonstrate[d] the [i]mpact’’ of SB 14
along several axes, including: (1) the diffi-
culty of obtaining an EIC and voting with
the proper ID because of Texas’s poor
implementation of this program; (2) the
cost of underlying documents necessary to
obtain an EIC or other SB 14 ID; (3)


difficulties with delayed, nonexistent, out-
of-state, or amended birth certificates due
to nontraditional births and errors on birth
certificates; (4) long distances and other
travel issues that made getting to a regis-
trar and DPS office problematic for many
Plaintiffs; (5) a strict disability exemp-
tion 48; and (6) a burdensome alternative of
voting absentee. See id. Some of the Plain-
tiffs faced difficulties along multiple axes
in attempting to get SB 14 ID and vote in
person.


First, the record evidence disproves the
State’s claim that ‘‘the plaintiffs have failed
to identify a single individual who faces a
substantial obstacle to voting because of
SB 14.’’49 For one thing, the district court
found that multiple Plaintiffs were turned
away when they attempted to vote, and
some of those Plaintiffs were not offered
provisional ballots to attempt to resolve
the issue. Id. at 668. One of those Plain-
tiffs, Floyd Carrier, ‘‘was well-known to
the election workers at his polling place,
but was not offered a provisional ballot
and was not permitted to cast a vote.’’ Id.
Floyd Carrier had the help of his son in


48. SB 14 exempts certain disabled persons
from its photo ID requirements, if they submit
an application to be exempted with written
documentation, including: (1) ‘‘a statement in
a form prescribed by the secretary of state
that the applicant does not have a form of
identification acceptable’’ under SB 14’s codi-
fied provision, TEX. ELEC. CODE § 63.0101, and
(2) documentation from either ‘‘the United
States Social Security Administration evi-
dencing the applicant has been determined to
have a disability,’’ or documentation ‘‘from
the United States Department of Veterans Af-
fairs evidencing the applicant has a disability
rating of at least 50 percent.’’ TEX. ELEC. CODE


§ 13.002(I). The district court found that
Plaintiffs Carrier, Espinosa, Mendez, and Tay-
lor ‘‘may qualify for SB 14’s disability exemp-
tion,’’ but that ‘‘[t]hese Plaintiffs were not
made aware of this exemption when they
went to DPS or other relevant offices’’ and
that ‘‘[a]s of January 15, 2014, only 18 voters
were granted a disability exemption in Tex-


as.’’ Veasey v. Perry, 71 F.Supp.3d at 674
(citing TEX. ELEC. CODE § 13.002(I)). This fact
evidences the increased burden SB 14 places
on Plaintiffs and others on the No-Match List
because of the lack of funding devoted to
educating voters. Although this is not an over-
whelming burden in and of itself, the require-
ment and poor implementation provide one
more obstacle for disabled plaintiffs to clear
in attempting to vote in person without SB 14
ID. In this case, some of the Plaintiffs who
could have used this exception were turned
away at the polls and were never made aware
of it.


49. Before the panel that initially heard this
case, the State made an even bolder claim—
that the Plaintiffs ‘‘failed to show that SB 14
prevented a single person from voting.’’ This
claim is demonstrably false, as the experi-
ences of Plaintiffs Floyd Carrier and Sammie
Louise Bates show, see infra.
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attempting to obtain SB 14 ID, but they
faced an almost impossible bureaucratic
morass when they tried to get the required
underlying documentation. Due to these
obstacles and the lack of training and edu-
cation about SB 14’s requirements, Floyd
Carrier was completely prevented from
voting. See id. at 668 & n.268 (noting that
throughout their efforts to obtain underly-
ing documentation and qualifying ID for
Floyd Carrier, no one informed the Carri-
ers about the EIC).


Plaintiff Bates faced a similar problem
when she reported to the polls, as she was
unaware that her existing ID was insuffi-
cient until she attempted to vote in person.
At that point, it was too late to cast an
absentee ballot, and she was not able to
obtain SB 14 ID in time to cure her provi-
sional ballot because she could not afford
to purchase her Mississippi birth certifi-
cate at its $42 cost on her $321 fixed
monthly income. Id. at 649 & n.115, 665.
Plaintiff Gordon Benjamin was not able to
obtain an EIC at the DPS because he was
unable to get his Louisiana birth certifi-
cate for the hefty $81 fee online. Eventual-
ly, his sister was able to get his birth
certificate in person on a trip through
Louisiana, but he was unable to make that
trip before the 2013 elections. Id. at 671,
673. Benjamin cast a provisional ballot that
went uncured. Many more stories like
these proliferate in the pages of the dis-
trict court’s opinion. Id. at 667–77.


Traveling to DPS offices to obtain EICs
posed an additional obstacle for many
Plaintiffs. The district court found that


four Plaintiffs rely almost exclusively on
public transportation. One of these Plain-
tiffs, Ken Gandy, faces an hour-long, one-
way trip to reach the nearest DPS office.
See id. at 673. Plaintiffs Estrada and Espi-
nosa use family and friends for transporta-
tion, but they each face ‘‘a 60–mile round-
trip ride to the nearest DPS station.’’ Id.


The State failed to contest any of this
evidence, except to suggest that these
Plaintiffs could vote by mail. The district
court did not clearly err in finding that
mail-in voting is not an acceptable substi-
tute for in-person voting in the circum-
stances presented by this case.50 We are
by no means criticizing Texas for making
mail-in voting available, as it represents an
important bridge for many who would oth-
erwise have difficulty appearing in person.
Instead, we conclude that it is not the
equivalent of in-person voting for those
who are able and want to vote in person.
Mail-in voting involves a complex proce-
dure that cannot be done at the last min-
ute. See id. at 688–90 (describing the com-
plex process of obtaining and submitting a
mail-in ballot).51 It also deprives voters of
the help they would normally receive in
filling out ballots at the polls, which Plain-
tiff Naomi Eagleton cited as a reason why
she prefers to vote in person. Id. at 689.


Elderly plaintiffs may also face difficul-
ties getting to their mailboxes, like Plain-
tiff Carrier, who has to be driven to his
mailbox because it is at the local post
office. Id. at 673. Seven of the Plaintiffs
further testified they are reluctant to vote
by mail due to the increased risk of fraud


50. We do not opine on the effect, under Sec-
tion 2, of other possible absentee balloting
arrangements, only on the inadequacy of
mail-in voting in these circumstances to miti-
gate or eliminate the discriminatory impact of
SB 14.


51. For example, mail-in voting requires ob-
taining and submitting a correctly filled-out


and signed application to the early voting
clerk in the voter’s county ‘‘on or before the
18th day before election day,’’ TEX. ELEC. CODE


§ 86.008(a), plus receiving an absentee ballot
by mail, filling out the ballot correctly, and
ensuring the proper state party receives the
ballot on or before election day, id.
§§ 86.004–.007, 86.008(b).
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because of people who harvest mail-in bal-
lots from the elderly. Id. at 676–77. The
district court credited expert testimony
showing mail-in ballot fraud is a significant
threat—unlike in-person voter fraud. Id. at
639–41, 676. Finally, with mail-in voting,
voters lose the ability to account for last-
minute developments, like candidates
dropping out of a primary race, or target-
ed mailers and other information dissemi-
nated right before the election. Id. at 689.
We discern no clear error in the district
court’s finding that mail-in voting for spe-
cific subsets of Texas voters does not suffi-
ciently mitigate the burdens imposed by
SB 14.


The State further claims SB 14 has no
disparate impact because the State offers
‘‘free’’ EICs, and after SB 983, free under-
lying documentation to Texas voters who
were born in Texas. Yet, the record is
replete with evidence that the State devot-
ed little funding or attention to educating
voters about the new voter ID require-
ments, resulting in many Plaintiffs lacking
information about these supposed accom-
modations until they were informed about
them during the course of this lawsuit. See,
e.g., id. at 667–69, 676 (describing the ‘‘in-


sufficient’’ implementation of the EIC pro-
gram, the fact that many Plaintiffs did not
know about the EIC or required voter ID
until being turned away at the polls, that
one Plaintiff paid $22 for his birth certifi-
cate because he was not told about the
reduced-cost alternative then available,
and other issues with the implementation
of SB 14). We find no clear error in the
district court’s finding that the State’s
lackluster educational efforts resulted in
additional burdens on Texas voters.52 See,
e.g., id. at 668.


We conclude that the district court did
not clearly err in finding that SB 14 impos-
es significant and disparate burdens on the
right to vote.


3. The Gingles Factors


We next consider the district court’s
finding that SB 14 ‘‘produces a discrimina-
tory result that is actionable because [it]
TTT interact[s] with social and historical
conditions in Texas to cause an inequality
in the electoral opportunities enjoyed by
African–Americans and Hispanic voters.’’
Id. at 698. The district court found Gingles
factors 1, 2, 5, 6, 7, 8, and 9 probative. Id.


52. These lackluster efforts stand in stark con-
trast to those of other states whose voter ID
laws have thus far passed Section 2 scrutiny.
See, e.g., N.C. State Conference of the NAACP v.
McCrory, ––– F. 3d ––––, –––– – ––––, No.
1:13CV658, 2016 WL 1650774, at *19–20
(M.D.N.C. Apr. 25, 2016) (cataloging the myr-
iad educational efforts of North Carolina, in-
cluding: education at three elections before
the law went into effect; having voters sign a
ledger if they lacked required ID; targeted
mailings and outreach to those voters and
over 200,000 others on North Carolina’s no-
match list; pre-paid return mailers to obtain
assistance for voters lacking required ID; and
further updated advertisement, targeted mail-
ing, and outreach after a reasonable impedi-
ment exception was enacted); Common Cause/
Ga. v. Billups, 504 F.Supp.2d 1333, 1378–79
(N.D. Ga. 2007) (holding that the state of
Georgia’s educational efforts were crucial to


whether Georgia’s voter ID law unduly bur-
dened voters, that the court initially granted a
preliminary injunction in part due to lack of
notice and education, and finding that voters
had since been educated after Georgia ran
advertisements and directly contacted voters
who potentially lacked valid IDs to inform
them about how to get valid ID or vote absen-
tee), vacated in part on other grounds, 554
F.3d 1340 (11th Cir. 2009). Contrary to the
State’s hyperbolic predictions, these different
outcomes show the importance of the fact-
bound Section 2 analysis we employ here. It
has resulted in the approval of laws less bur-
densome and less discriminatory in effect
than SB 14, while it holds the State of Texas
accountable for the strictest and perhaps most
poorly implemented voter ID law in the coun-
try. See, e.g., Veasey v. Perry, 71 F.Supp.3d at
667–69, 676 (noting the many problems with
the implementation of SB 14).
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at 697. Again, we conclude it was proper to
utilize the Gingles factors to determine
whether conditions engendered by current
and former state-sponsored discrimination
are sufficiently linked to the racial dispari-
ty in ID possession under SB 14.


(a) Gingles Factor 1: History of Offi-
cial Discrimination


[27] As part of this ‘‘searching prac-
tical evaluation of the past and present
reality,’’ Gingles, 478 U.S. at 45, 106 S.Ct.
2752 (citation omitted), the district court
found that Texas’s history of discrimina-
tion in voting acted in concert with SB 14
to limit minorities’ ability to participate in
the political process. We repeat Shelby
County’s admonishment that ‘‘history did
not end in 1965,’’ 133 S.Ct. at 2628, and
emphasize that contemporary examples of
discrimination are more probative than
historical examples. However, even long-


ago acts of official discrimination give con-
text to the analysis,53 and the district court
credited more contemporary examples of
state-sponsored discrimination. Veasey v.
Perry, 71 F.Supp.3d at 635–36, 700. One
contemporary example is the district
court’s finding that ‘‘[i]n every redistrict-
ing cycle since 1970, Texas has been found
to have violated the VRA with racially
gerrymandered districts.’’ Id. at 636 &
n.23 (collecting cases). The district court
further noted that, before it was vacated
along with preclearance by Shelby County,
‘‘a three-judge court had found that two of
Texas’s 2011 redistricting plans violated
the VRA.’’ Id. at 636 n.23. In other words,
the 2011 Texas Legislature was found to
have violated the Voting Rights Act by
passing two redistricting plans that were
found to have a retrogressive or racially
discriminatory impact in the same legisla-
tive session that resulted in SB 14.54


53. The district court cited many examples of
Texas’s long history of state-sponsored dis-
crimination. See Veasey v. Perry, 71
F.Supp.3d at 633–36. Less recent examples
include all-white primary elections that per-
sisted from 1895 to 1944 despite the Su-
preme Court attempting to curb the practice
in 1927, literacy and secret ballot restrictions
that persisted until struck down in 1970, and
poll taxes that were eventually struck down
in 1966. Id. at 633–35. When the poll tax was
made unconstitutional in 1964 by the Twen-
ty-Fourth Amendment, Texas attempted to
separate federal and state ballots, so that the
State could still impose a poll tax for state
ballots. That effort never succeeded because
it was struck down as unconstitutional after
the Voting Rights Act was passed and applied
to Texas. Eventually, Texas ratified the Twen-
ty-Fourth Amendment in 2009. In the wake
of Texas’s inability to retain poll taxes, the
district court found that Texas passed a voter
re-registration requirement in 1966 that per-
sisted in the form of purging the voter rolls
after re-registration was ruled unconstitution-
al in the early 1970s. Id. at 635. Ultimately,
the purging practice was enjoined under the
preclearance portions of the Voting Rights
Act. Id. While long-ago history of discrimina-
tion is of limited probative value when con-


sidering whether the Legislature acted with
discriminatory intent, it cannot be ignored in
the discriminatory effect analysis, because
even these seemingly remote instances of
State-sponsored discrimination continue to
produce socioeconomic conditions that the
district court found caused the racial dispari-
ties in possession of SB 14 ID.


54. Of course, the preclearance analysis differs
from the Section 2 discriminatory effect anal-
ysis. The State had the burden to show it
should receive preclearance in Texas v. Hold-
er, whereas the Plaintiffs have the burden to
show a discriminatory effect in the analysis
we employ here. Cf. Texas v. Holder, 888
F.Supp.2d 113, 117 (D.D.C. 2012) (noting that
the preclearance analysis places the burden
on the State to prove that a law does not have
‘‘ ‘the effect of denying or abridging the right
to vote on account of race’—i.e. TTT a retro-
gressive effect’’), vacated and remanded on
other grounds, ––– U.S. ––––, 133 S.Ct. 2886,
186 L.Ed.2d 930 (2013). One of the dissenting
opinions seeks to discredit this case because it
was vacated after Shelby County was decided.
However, the opinion was not vacated on the
merits and remains factually relevant as a
contemporary example of State-sponsored
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The district court found that these past
instances of discrimination, all the way
through the 2011 legislative session that
produced SB 14, were relevant in part
because each time, ‘‘the Texas Legislature
relied on the justification that its discrimi-
natory measures were necessary to combat
voter fraud.’’ Id. at 636. The Texas Legis-
lature relied on that same justification in
passing SB 14, even though the evidence
showed that in-person voter fraud ‘‘is very
rare.’’ Id.


Even acknowledging that long-ago evi-
dence of discrimination has less force than
more contemporary evidence under Shelby
County, this factor and other factors sup-
port the district court’s finding that SB 14
has a discriminatory effect.


(b) Gingles Factor 2: Racially Polar-
ized Voting


[28] The district court relied primarily
on the testimony of Dr. Barry Burden, a
political science professor, and Mr. George
Korbel, an expert on voting rights, in con-
cluding that racially polarized voting exists
throughout Texas. The court stated that
‘‘[r]acially polarized voting exists when the
race or ethnicity of a voter correlates with
the voter’s candidate preference.’’ Id. at
637 (citing Gingles, 478 U.S. at 53 n.21, 106
S.Ct. 2752). For support, the district court
noted that the gap between Anglo and
Latino Republican support is between 30
and 40 percentage points, the Supreme
Court has previously acknowledged the ex-
istence of racially polarized voting in Tex-
as, and that in other litigation, Texas has
conceded that racially polarized voting ex-


ists in 252 of its 254 counties. Id. at 637–
38. The State did not contest these find-
ings before the district court.55


(c) Gingles Factor 5: Effects of Past
Discrimination


[29] Next, the district court appraised
‘‘[t]he extent to which members of the
minority group TTT bear the effects of
discrimination in areas such as education,
employment, and health, which hinder
their ability to participate effectively in the
political process.’’ Veasey v. Perry, 71
F.Supp.3d at 696 (citing Gingles, 478 U.S.
at 45, 106 S.Ct. 2752). The disparity in
education, employment, and health out-
comes between Anglos, African Americans,
and Hispanics is manifest by the fact that
the 29% of African Americans and 33% of
Hispanics in Texas live below the poverty
line compared to 12% of Anglos. Id. at 665.
The unemployment rate for Anglos is also
significantly lower. At trial, the court
found that 6.1% of Anglos were unem-
ployed compared to 8.5% of Hispanics and
12.8% of African Americans. Id. at 666.
Furthermore, 91.7% of Anglo 25–year–olds
in Texas have graduated from high school,
compared to 85.4% of African Americans,
and only 58.6% of Hispanics. Id. Anglos
are also significantly more likely to have
completed college—33.7% of Anglos hold a
bachelor’s degree, compared to 19.2% of
African Americans and 11.4% of Hispanics.
Id. Finally, the district court credited tes-
timony that African Americans and His-
panics are more likely than Anglos to re-
port being in poor health, and to lack
health insurance. Id. at 666–67.


discrimination based on the finding of a
three-judge federal court.


55. For the first time in its reply brief before
the panel that initially heard this case, the
State argued that the district court erred by
examining whether race and voting patterns
exhibited a correlated, rather than causal,


link. We generally do not consider arguments
raised for the first time in a reply brief. See
Baris v. Sulpicio Lines, 932 F.2d 1540, 1546
n.9 (5th Cir. 1991). The State has not renewed
this argument before our full court and we
will not consider it.
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The district court found that the history
of State-sponsored discrimination led to
these disparities in education, employ-
ment, housing, and transportation. See id.
at 636. For example, according to Dr.
Vernon Burton, a professor with an exper-
tise in race relations, past State-sponsored
employment discrimination and Texas’s
maintenance of a ‘‘separate but equal’’ ed-
ucation system both contributed to the un-
equal outcomes that presently exist. Id.
Although Brown v. Board of Education,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873
(1954), mandated desegregated schools in
1954, Dr. Burton testified that Texas
maintained segregated schools until
roughly 1970. Veasey v. Perry, 71
F.Supp.3d at 666 & n.258. ‘‘As a result’’ of
systemic discrimination and the disparities
in education, employment, housing, and
transportation, the district court found
that ‘‘Hispanics and African–Americans
make up a disproportionate number of
people living in poverty, and thus have
little real choice when it comes to spend-
ing money on anything that is not a ne-
cessity.’’ Id. at 636 (footnote omitted).


Importantly, the district court also
found that ‘‘[t]hese socioeconomic dispari-
ties have hindered the ability of African–
Americans and Hispanics to effectively
participate in the political process. Dr. An-
solabehere testified that these minorities
register and turn[ ]out for elections at
rates that lag far behind Anglo voters.’’56


Id. at 697. This is significant because the
inquiry in Section 2 cases is whether the
vestiges of discrimination act in concert
with the challenged law to impede minority
participation in the political process. See


League of United Latin Am. Citizens,
Council No. 4434 v. Clements, 999 F.2d
831, 866–67 (5th Cir. 1993) (en banc). The
district court concluded in the affirmative,
and the State does not contest these un-
derlying factual findings on appeal.


The district court ultimately found:


SB 14’s voter ID requirements interact
with social and historical conditions in
Texas to cause an inequality in the elec-
toral opportunities enjoyed by African–
Americans and Hispanic voters as com-
pared to Anglo voters. In other words,
SB 14 does not disproportionately im-
pact African–Americans and Hispanics
by mere chance. Rather, it does so by its
interaction with the vestiges of past and
current racial discrimination.


Veasey v. Perry, 71 F.Supp.3d at 698 (em-
phasis added).


Again, the State does not dispute the
underlying data or methodologies. Instead,
the State objects that the district court
must have found some evidence that SB 14
directly caused a reduction in turnout. The
State insists that the district court erred
by failing to ask whether SB 14 causes a
racial voting disparity, rather than a dis-
parity in voter ID possession. We have
never required such a showing. Section 2
asks whether a standard, practice, or pro-
cedure results in ‘‘a denial or abridgement
of the right TTT to vote.’’ 52 U.S.C.
§ 10301(a). Abridgement is defined as
‘‘[t]he reduction or diminution of some-
thing,’’ Abridgement, BLACK’S LAW DICTIO-


NARY (10th ed. 2014), while the Voting
Rights Act defines ‘‘vote’’ to include ‘‘all
action necessary to make a vote effective


56. According to Dr. Ansolabehere’s expert re-
port, 83 to 87% of Anglos of voting age and 84
to 88% of Anglo citizens of voting age in
Texas are registered to vote, compared to 65
to 77% of Blacks of voting age and 75 to 80%
of Black citizens of voting age, and 50 to 55%
of Hispanics of voting age and 75 to 80% of


Hispanic citizens of voting age. Likewise,
41.8% of Anglos voted in 2010 compared to
31.3% of Blacks and 22% of Hispanics. In
2012, 64.3% of registered Anglos voted, com-
pared to 45% of registered Blacks and 59.8%
of registered Hispanics.
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including, but not limited to, registration
or other action required by State law pre-
requisite to voting, casting a ballot, and
having such ballot counted.’’ 52 U.S.C.
§ 10101(e). The district court’s finding that
SB 14 abridges the right to vote by caus-
ing a racial disparity in voter ID posses-
sion falls comfortably within this definition.
Our case law dictates the same outcome.
See Operation Push, 932 F.2d at 409, 413
(affirming the district court’s finding that a
voter registration law violated Section 2
when it resulted in a 25% difference in the
registration rates between eligible black
and white voters); see also Chisom, 501
U.S. at 408, 111 S.Ct. 2354 (Scalia, J.,
dissenting) (‘‘If, for example, a county per-
mitted voter registration for only three
hours one day a week, and that made it
more difficult for blacks to register than
whites, blacks would have less opportunity
‘to participate in the political process’ than
whites, and [Section] 2 would therefore be
violated TTTT’’).


For the same reason, we decline to re-
quire a showing of lower turnout to prove
a Section 2 violation. An election law may
keep some voters from going to the polls,


but in the same election, turnout by differ-
ent voters might increase for some other
reason. See Veasey v. Perry, 71 F.Supp.3d
at 655 (discussing the effect of President
Obama’s candidacy on voter turnout). That
does not mean the voters kept away were
any less disenfranchised. Requiring a
showing of lower turnout also presents
problems for pre-election challenges to
voting laws, when no such data is yet
available. More fundamentally, no authori-
ty supports requiring a showing of lower
turnout, since abridgement of the right to
vote is prohibited along with denial. U.S.
CONST. amend. XV; 52 U.S.C. § 10301(a).
Illuminating this last point is the State’s
answer at oral argument to a question
about whether its proposed Section 2 ef-
fects test would prohibit literacy tests (if
they were not otherwise specifically pro-
hibited) from being imposed as a condition
for voting.57 The State contended that lit-
eracy tests ‘‘would almost certainly’’ be
struck down under its proposed Section 2
effects test—but only if plaintiffs could
show a resulting ‘‘denial of equal opportu-
nity,’’ i.e., a ‘‘voter turnout disparity.’’58


57. In full, the exchange between a member of
our court at the en banc oral argument and
the State’s counsel follows:


JUDGE: ‘‘[I]f literacy tests weren’t sepa-
rately prohibited, would a literacy test be
invalidated by your proposed equal treat-
ment test?’’


STATE’S COUNSEL: ‘‘Insofar as literacy
tests, you know, first of all, that would
obviously be separately banned under—’’


JUDGE: ‘‘Beside[s] the separate ban.’’
STATE’S COUNSEL: ‘‘I—I believe inso-


far as you’re putting aside the separate ban-
ning, and insofar as you’re putting aside a
purpose claim, I think you would still ask,
‘is this a denial of equal opportunity?’ And
in that scenario you’d have to show a prima
facie case, and it would almost certainly, in
the relevant jurisdictions that we’re talking
about, have been able to show a voter turn-
out disparity, ah, particularly, you know,
Operation Push v. Mabus would have been
another case like this where you had legacy


systems in place, and under those legacy
systems, there would have been liability.’’


58. One of the dissenting opinions would re-
quire a showing of decreased turnout to pre-
vail on a discriminatory effect claim. This
argument is unsupported by case law and
ignores the following points. First, such an
approach would foreclose the ability to file
pre-enforcement challenges, which are partic-
ularly important now that preclearance is not
required. As the concurring opinion acknowl-
edges, the Supreme Court suggested in Shelby
County that courts could ‘‘block voting laws
from going into effect’’ through injunctive re-
lief under Section 2. See Shelby Cty., 133 S.Ct.
at 2619. Second, turnout itself does not an-
swer the question of a particular voter being
denied access: turnout of certain people
might increase while turnout of others de-
creases, leaving overall turnout the same; yet,
those denied the right to vote are still disen-
franchised. Third, this argument also con-
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We decline to cripple the Voting Rights
Act by using the State’s proposed analysis.
Doing so would unmoor the Voting Rights
Act from its history and decades of well-
established interpretations about its pro-
tections. See Allen, 393 U.S. at 565, 89
S.Ct. 817 (‘‘The Voting Rights Act was
aimed at the subtle, as well as the obvious,
state regulations which have the effect of
denying citizens their right to vote because
of their race.’’); Chisom, 501 U.S. at 406,
111 S.Ct. 2354 (Scalia, J., dissenting)
(‘‘This new ‘results’ criterion [from the
1982 amendments to the Voting Rights
Act] provides a powerful, albeit sometimes
blunt, weapon with which to attack even
the most subtle forms of discrimination.’’).
Instead, we will adhere to the Supreme
Court’s instruction to examine challenged
laws and practices in an intensely fact-
based and local totality-of-the-circum-
stances analysis. See Gingles, 478 U.S. at
36–38, 79, 106 S.Ct. 2752.


Thus, while evidence of decreased turn-
out is relevant, it is not required to prove a
Section 2 claim of vote denial or abridge-
ment. In this case, the record contains
evidence that minority voters generally
turn out in lower numbers than non-minor-
ity voters and that State-sponsored dis-
crimination created socioeconomic dispari-
ties, which hinder minority voters’ general
participation in the political process. Ac-
cordingly, the district court did not clearly
err in determining that the impact of past
and current discrimination on minorities in
Texas favors finding that SB 14 has a
discriminatory effect under Section 2.


(d) Gingles Factor 6: Racial Appeals
in Political Campaigns


[30] While the existence of racial ap-
peals in political campaigns is a factor that
may be indicative of a law’s disparate im-


pact, see Gingles, 478 U.S. at 40, 106 S.Ct.
2752, it is not highly probative here (and
racial appeals seem to have been used by
both minorities and non-minorities). The
district court found that such appeals still
exist in Texas and cited anecdotal evidence
to support its finding. See Veasey v. Perry,
71 F.Supp.3d at 638–39. While we do not
overturn the underlying factual finding, we
do not agree that such anecdotal evidence
of racial campaign appeals shows that SB
14 denies or abridges the right to vote.


(e) Gingles Factor 7 and Factor 8: Mi-
nority Public Officials and Re-
sponsiveness to Minority Needs


[31] The extent to which minority can-
didates are elected to public office also
contextualizes the degree to which vestiges
of discrimination continue to reduce minor-
ity participation in the political process.
See Gingles, 478 U.S. at 45, 106 S.Ct. 2752.
The district court found that African
Americans comprise 13.3% of the popula-
tion in Texas, but only 1.7% of all Texas
elected officials are African American.
Veasey v. Perry, 71 F.Supp.3d at 638. Sim-
ilarly, Hispanics comprise 30.3% of the
population but hold only 7.1% of all elected
positions. Id. Within the Texas Legisla-
ture, however, both groups fare better—
African Americans hold 11.1% of seats in
the Legislature while Hispanics hold 21.1%
of seats. Id. Again, the State does not
contest these findings. Id.


The district court also found that Tex-
as’s history of discrimination, coupled with
SB 14’s effect on minorities in Texas and
the Legislature’s response to ameliorative
amendments, demonstrated a lack of re-
sponsiveness to minority needs by elected
officials. See Gingles, 478 U.S. at 45, 106
S.Ct. 2752. The evidence supports the dis-


flates abridgement and denial: in previous
times, some people paid the poll tax or passed


the literacy test and therefore voted, but their
rights were still abridged.
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trict court’s finding that ‘‘the legislature
knew that minorities would be most affect-
ed by the voter ID law.’’ Veasey v. Perry,
71 F.Supp.3d at 657–58. For instance, Rep-
resentative Todd Smith, a proponent of the
legislation, stated that it was ‘‘common
sense’’ the law would have a disproportion-
ate effect on minorities. See id. at 657.
Similarly, Bryan Hebert, Deputy General
Counsel in the Office of the Lieutenant
Governor and author of some of the provi-
sions of SB 14, warned that SB 14 was
unlikely to obtain (the now-defunct) pre-
clearance under the Voting Rights Act
without further forms of permissible ID.
Id. at 658.


The district court noted that minority
legislators and constituents testified about
the likely disparate impact of SB 14, yet
their amendments to ameliorate that im-
pact were rejected without explanation.
See id. at 651, 658, 669, 698, 702. These
included amendments to expand the forms
of acceptable ID to include student IDs,
federal IDs, state-government employee
IDs, measures to fund education and train-
ing related to the law, and indigency ex-
ceptions.59 Id. at 658, 708–10. While this
does not necessarily prove improper intent
on the part of those legislators, it nonethe-
less supports a conclusion of lack of re-
sponsiveness.60


(f) Gingles Factor 9: Tenuousness of
Policies Underlying the Law


[32, 33] The district court concluded
that the policies underlying SB 14’s pas-
sage were only tenuously related to the
State’s interests in preventing fraud and
increasing voter confidence in elections.
We do not deny that the State’s articulated
objectives are legitimate state interests, as


the Supreme Court has made clear. See
Crawford, 553 U.S. at 191, 128 S.Ct. 1610.
Yet, the articulation of a legitimate inter-
est is not a magic incantation a state can
utter to avoid a finding of disparate im-
pact. Even under the least searching stan-
dard of review we employ for these types
of challenges, there cannot be a total dis-
connect between the State’s announced in-
terests and the statute enacted. See St.
Joseph Abbey v. Castille, 712 F.3d 215,
225–26 (5th Cir. 2013) (holding there was
an impermissible ‘‘disconnect’’ between the
state’s expressed interests and the chal-
lenged regulations and noting that ‘‘[t]he
great deference due state economic regula-
tion does not demand judicial blindness to
the history of a challenged rule or the
context of its adoption[,] nor does it re-
quire courts to accept nonsensical explana-
tions [from the state]’’); cf. Inclusive
Cmtys. Project, Inc. v. Tex. Dep’t of Hous.
& Cmty. Affairs, 747 F.3d 275, 282 (5th
Cir. 2014) (permitting a plaintiff to prevail
on disparate impact claim under the Fair
Housing Act where he ‘‘prov[es] that the
[state’s] substantial, legitimate, nondis-
criminatory interests supporting the chal-
lenged practice could be served by another
practice that has a less discriminatory ef-
fect’’), aff’d, ––– U.S. ––––, 135 S.Ct. 2507,
192 L.Ed.2d 514 (2015). The Court in Gin-
gles and the Senate that passed the 1982
Amendments to the Voting Rights Act ac-
knowledged as much by including tenuous-
ness among the factors to be considered.
See Gingles, 478 U.S. at 45, 106 S.Ct. 2752.
Along with elected officials’ lack of respon-
siveness to minority needs, a tenuous fit
between the expressed policy and the pro-
visions of the law bolsters the conclusion
that minorities are not able to equally


59. The indigency exception was part of SB 14
when it passed the Senate, but was stripped
from the bill in the Texas House. Veasey v.
Perry, 71 F.Supp.3d at 652.


60. This distinction is akin to the difference
between negligence and intent.
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participate in the political process. Other-
wise, elected officials would be more re-
sponsive regarding the disparate impact of
a law, and a law not meaningfully related
to its expressed purpose would be aban-
doned or ameliorated to avoid imposing a
disparate impact, given the preexisting so-
cioeconomic and political disadvantages
caused by past and present discrimination.


The district court found that ‘‘the stated
policies behind SB 14 are only tenuously
related to its provisions.’’ Veasey v. Perry,
71 F.Supp.3d at 698. The State is entitled
to make policy choices about when and
how it will address various priorities. But
in this case, the provisions of SB 14 fail to
correspond in any meaningful way to the
legitimate interests the State claims to
have been advancing through SB 14. For
example, the Legislature claimed to model
its law after those from Indiana, Georgia,
Wisconsin, and other states that included
many more forms of acceptable identifica-
tion, plus indigency exceptions and far
more extensive educational campaigns.
Yet, the Legislature rejected many amelio-
rative amendments that would have
brought SB 14 in line with those states’
voter ID laws. See id. at 643, 658. The
option of mail-in voting also showcases the
dubious connection between the State’s in-
terests and SB 14’s provisions. In order to
prevent voter fraud, the State has pushed
more vulnerable elderly voters away from
in-person voting—a form of voting with
little proven incidence of fraud—and to-
ward mail-in voting, which the record
shows is far more vulnerable to fraud,
particularly among the elderly. Id. at 639–
41, 653. In fact, SB 14 does nothing to
address the far more prevalent issue of
fraudulent absentee ballots. Id. at 641.


The district court likewise found that
the Legislature’s expressed concerns about
undocumented immigrants and noncitizens
voting were misplaced. It credited testimo-


ny that undocumented immigrants are un-
likely to vote as they try to avoid contact
with government agents for fear of being
deported. Id. at 654. At least one Repre-
sentative who voted for SB 14 conceded
that he had no evidence to substantiate his
fear of undocumented immigrants voting.
Id. Additionally, the district court found
that SB 14 would not prevent noncitizens
from voting, since noncitizens can legally
obtain a Texas driver’s license or con-
cealed handgun license, two forms of SB
14 ID. Id. at 654–55.


The district court also found ‘‘no credi-
ble evidence’’ to support assertions that
voter turnout was low due to a lack of
confidence in elections, that SB 14 would
increase public confidence in elections, or
that increased confidence would boost vot-
er turnout. Id. at 655. Two State Senators
and the Director of the Elections Division
at the Texas Secretary of State’s office
were all unaware of anyone abstaining
from voting out of concern for voter fraud,
and the Director testified that implement-
ing SB 14’s provisional ballot process
might actually undermine voter confidence.
Id.


Rather, the district court credited testi-
mony that SB 14 would decrease voter
turnout. Id. at 655–56. According to a well-
established formula employed by political
scientists to assess individuals’ likelihood
of voting in an election, increasing the cost
of voting decreases voter turnout—particu-
larly among low-income individuals, as
they are most cost sensitive. Id. at 656.
Further, the district court dismissed the
argument that increased turnout during
the 2008 presidential election was demons-
trative of increased voter confidence in two
states that had recently passed voter ID
laws. Id. at 655. Instead, it found that the
increased turnout, which occurred nation-
wide, was due to President Obama’s candi-
dacy. Id. Finally, the court also found that
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public opinion polls—which found high lev-
els of support for photo ID requirements—
were not demonstrative that SB 14 itself
would promote voter confidence. Id. at 656.
The district court discounted the polls be-
cause they did not evaluate whether voters
supported SB 14 itself rather than some
other form of voter ID law when weighed
against SB 14’s exceedingly burdensome
requirements and attendant effect on mi-
nority voters. Id.


(g) Discriminatory Effect Conclusion


[34] In light of its findings regarding
SB 14’s disparate impact and its applica-
tion of the Gingles factors, the district
court held that SB 14 acted in concert with
current and historical conditions of dis-
crimination to diminish African Americans’
and Hispanics’ ability to participate in the
political process. Id. at 695–98. We con-
clude that the district court performed the
‘‘intensely local appraisal’’ required by
Gingles, 478 U.S. at 79, 106 S.Ct. 2752.
The district court clearly delineated each
step of its analysis, finding that:


(1) SB 14 specifically burdens Texans
living in poverty, who are less likely to
possess qualified photo ID, are less able
to get it, and may not otherwise need it;


(2) a disproportionate number of Texans
living in poverty are African–Americans
and Hispanics; and (3) African–Ameri-
cans and Hispanics are more likely than
Anglos to be living in poverty because
they continue to bear the socioeconomic
effects caused by decades of racial dis-
crimination.


Veasey v. Perry, 71 F.Supp.3d at 664.


The district court thoroughly evaluated
the ‘‘totality of the circumstances,’’ each
finding was well-supported, and the State
has failed to contest many of the underly-
ing factual findings. Furthermore, the dis-
trict court’s analysis comports with the
Supreme Court’s recent instruction that ‘‘a
disparate-impact claim that relies on a sta-
tistical disparity must fail if the plaintiff
cannot point to a defendant’s policy or
policies causing that disparity.’’61 Inclusive
Communities, 135 S.Ct. at 2523. The dis-
trict court here acknowledged this princi-
ple and tethered its holding to two find-
ings. First, the court found a stark, racial
disparity between those who possess or
have access to SB 14 ID, and those who do
not. Second, it applied the Gingles factors
to conclude that SB 14 worked in concert
with Texas’s legacy of state-sponsored dis-


61. Some of the dissenting opinions argue that
the majority opinion holds the Legislature ‘‘li-
able for racial disparities [it] did not create’’
by failing to show that the statistical disparity
in ID possession among different races is
caused by a State policy, as opposed to socio-
economic and historical conditions. In fact, as
discussed above, the district court found that
SB 14 creates a racial disparity by requiring
the use of certain IDs to vote that minorities
disproportionately lack. Certainly the passage
of SB 14 did not cause fewer minorities to
possess certain IDs (like driver’s licenses or
concealed handgun licenses). Rather, the dis-
trict court found that socioeconomic and his-
torical conditions contributed to this disparity
in ID possession, which demonstrates why
historical evidence of racism is relevant to the
Section 2 analysis. But SB 14 itself caused
minorities to disproportionately lack the doc-


umentation that is required to vote by dictat-
ing that the documents and IDs required
would be those that minorities disproportion-
ately lack. We cannot ignore that in passing
SB 14, the Legislature carefully selected the
types of IDs that would be required to vote. In
doing so, the Legislature selected IDs that
minorities disproportionately do not possess
and excluded IDs that minorities possess in
greater numbers, without providing sufficient
justification for those choices. The fact that
this occurred on a landscape where minori-
ties are less likely to possess certain forms of
ID or be able to obtain those IDs, at least in
part as a result of past instances of State-
sponsored discrimination, does not absolve
the Legislature of responsibility. Accordingly,
the district court’s conclusion that SB 14 cre-
ated racial disparities in the possession of IDs
required to vote is supported by the record.
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crimination to bring about this dispropor-
tionate result.


We note that, because the district
court’s findings link Texas’s state-spon-
sored history of discrimination to the con-
ditions affecting minority voters in Texas
today, we need not and do not decide
whether proof of such state-sponsored dis-
crimination is required under the second
part of this analysis. Cf. Frank, 768 F.3d
at 755 (reasoning that the discrimination
affecting minorities should be linked to the
state under the second part of the two-part
analysis). The evidence in this record suf-
fices to meet even this higher standard as
enunciated in Frank. Id.


We conclude that the district court did
not clearly err in determining that SB 14
has a discriminatory effect on minorities’
voting rights in violation of Section 2 of the
Voting Rights Act. As discussed below, we
remand for a consideration of the appro-
priate remedy in light of the impending
general election.


III. First and Fourteenth Amendment
Burden on the Right to Vote


[35] Plaintiffs argue that SB 14 also
unconstitutionally burdens their right to
vote, as forbidden by the First and Four-
teenth Amendments. We decline to decide
this question, under the ‘‘well established
principle governing the prudent exercise of
this [c]ourt’s jurisdiction that normally
th[is c]ourt will not decide a constitutional
question if there is some other ground
upon which to dispose of the case.’’ Escam-
bia Cty. v. McMillan, 466 U.S. 48, 51, 104
S.Ct. 1577, 80 L.Ed.2d 36 (1984). Since the
majority of the court affirms the district
court’s determination that SB 14 has a
discriminatory effect under Section 2 of


the Voting Rights Act, Plaintiffs will be
entitled to the same relief they could ac-
cess if they prevailed on these First and
Fourteenth Amendment claims. See Ket-
chum v. Byrne, 740 F.2d 1398, 1409–10
(7th Cir. 1984) (‘‘There appears to be no
difference in the practical result or in the
available remedy regardless of how the
resulting discrimination is characterized.
We therefore shall not explicitly decide the
issue of a fourteenth amendment violation
TTTT’’); cf. Nw. Austin Mun. Util. Dist.
No. One v. Holder, 557 U.S. 193, 205–06,
129 S.Ct. 2504, 174 L.Ed.2d 140 (2009). Put
another way, the rights and remedies are
intertwined.


Accordingly, it is unnecessary for the en
banc court to address this issue, and we
need not and do not decide whether SB 14
violates the First and Fourteenth Amend-
ments by placing an unconstitutional bur-
den on the right to vote. See Merced v.
Kasson, 577 F.3d 578, 586–87 (5th Cir.
2009); Jordan v. City of Greenwood, 711
F.2d 667, 668–70 (5th Cir. 1983) (quoting
Spector Motor Serv., Inc. v. McLaughlin,
323 U.S. 101, 105, 65 S.Ct. 152, 89 L.Ed.
101 (1944)). We therefore vacate the dis-
trict court’s determination on this issue
and dismiss Plaintiffs’ First and Four-
teenth Amendment claims.


IV. Poll Tax


The Veasey Plaintiffs 62 originally al-
leged that SB 14 imposed a poll tax in
violation of the Fourteenth and Twenty-
Fourth Amendments. After the passage of
SB 983, the Veasey Plaintiffs filed a Rule
28(j) Letter with this court, stating that
‘‘SB14, as amended by SB983, is no longer
a poll tax.’’ The Veasey Plaintiffs neverthe-
less contend that ‘‘the poll tax issue is still


62. The Veasey Plaintiffs include: Marc Veas-
ey, Jane Hamilton, Sergio Deleon, Floyd Car-
rier, Anna Burns, Michael Montez Penny
Pope, Oscar Ortiz, Koby Ozias, League of


United Latin American Citizens, John Mellor–
Crummey, Ken Gandy, Gordon Benjamin,
and Evelyn Brickner. No other plaintiff joined
in making this allegation.
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alive’’ because SB 14 operated as a poll tax
for nearly two years, preventing Plaintiffs
and others from voting, and because it will
take a ‘‘long time’’ for Texas voters to
‘‘learn about and acquire free birth certifi-
cates.’’ Additionally, even without the $2 to
$3 fee, the Veasey Plaintiffs argue that the
process of obtaining a free birth certificate
and a free EIC constitutes the kind of
‘‘burdensome alternative process’’ that was
struck down in Harman v. Forssenius, 380
U.S. 528, 85 S.Ct. 1177, 14 L.Ed.2d 50
(1965). Before our full court, the Veasey
Plaintiffs continue to argue that we should
affirm the district court’s poll tax ruling.


[36] To the extent that the Veasey
Plaintiffs have not abandoned or conceded
this claim,63 we conclude that SB 14, as
amended by SB 983, does not impose a poll
tax. Although SB 983 was passed when
this case was already on appeal, we do not
need to remand this issue to the district
court for two reasons: (1) we conclude that
even before SB 983, SB 14 did not create a
facial poll tax; and (2) the issue of SB 983’s
impact on the poll tax issue is a pure
question of law (at least as far as this facial
challenge) that does not necessitate any
reweighing of evidence or consideration of
new evidence.


[37] The Veasey Plaintiffs previously
facially challenged SB 14 with respect to
Texas voters born out of state (who are
unaffected by SB 983’s passage). Those
voters could face fees in their state of birth
to obtain documentation required for an
EIC. We conclude that SB 14 does not
facially impose a poll tax on those voters.


Rather, SB 14 requires all Texas voters to
present valid identification at the polls,
exercising the State’s ‘‘legitimate interest
in assessing the eligibility and qualifica-
tions of voters.’’ Gonzalez v. Arizona, 677
F.3d 383, 408–10 (9th Cir. 2012) (en banc);
see also Harper v. Va. Bd. of Elections,
383 U.S. 663, 668, 86 S.Ct. 1079, 16
L.Ed.2d 169 (1966) (‘‘But we must remem-
ber that the interest of the State, when it
comes to voting, is limited to the power to
fix qualifications.’’). The indirect cost on
voters born out of state does not constitute
a poll tax.64 Cf. Harman, 380 U.S. at 541,
85 S.Ct. 1177 (‘‘Thus, in order to demon-
strate the invalidity of [the challenged
law], it need only be shown that it imposes
a material requirement solely upon those
who refuse to surrender their constitution-
al right to vote in federal elections without
paying a poll tax.’’ (emphasis added)).


Likewise, SB 14 did not impose a poll
tax on voters before the passage of SB
983. It did not ‘‘impose[ ] a material re-
quirement solely upon those who re-
fuse[d]’’ to pay a poll tax, as proscribed by
the Twenty-Fourth Amendment. Id. at
541–42, 85 S.Ct. 1177. Rather, it drew from
the State’s power to set voter qualifica-
tions by requiring all voters to present a
valid form of photo identification at the
polls. See Gonzalez, 677 F.3d at 408. Under
the Fourteenth Amendment, as the Su-
preme Court interpreted it in Harper, the
Court has observed that a state invidiously
discriminates when it imposes a cost to
vote with a justification that is ‘‘irrelevant
to the voter’s qualifications.’’ Crawford,
553 U.S. at 189, 128 S.Ct. 1610. Although


63. Cf. Ray v. United Parcel Serv., 587 Fed.
Appx. 182, 186 (5th Cir. 2014) (noting plain-
tiff ‘‘affirmatively abandoned [his Title VII]
claim on appeal by conceding’’ that he had
not established pretext for racial discrimina-
tion).


64. Only one plaintiff, Ken Gandy, showed that
he was unable to obtain an out-of-state birth
certificate due to its cost, see Veasey v. Perry,
71 F.Supp.3d at 671, but he was able to vote
by mail, id. at 677. Accordingly, Ken Gandy
has suffered no injury that we must address
under the poll tax rubric, and we conclude
that SB 14 is not a poll tax as applied to him.
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the questions presented to the Supreme
Court in Crawford did not include whether
Indiana’s voter ID law imposed a poll tax,
the Court observed that a statute would be
invalid under Harper’s Fourteenth-
Amendment poll tax analysis ‘‘if the State
required voters to pay a tax or a fee to
obtain a new photo identification.’’ 553 U.S.
at 198, 128 S.Ct. 1610 (emphasis added).
The Court implied that requiring voters to
obtain photo identification and charging a
fee for the required underlying documen-
tation would not qualify as a poll tax, and
we similarly conclude that SB 14’s similar
requirements did not operate as a poll tax.
See id. at 198 & n.17, 128 S.Ct. 1610; see
also Gonzalez, 677 F.3d at 407–10.


As amended by SB 983, Texas law no
longer imposes any direct fee for the un-
derlying documentation required to obtain
a qualifying voter ID. What remain are the
requirements that such voters travel to the
local registrar or county clerk’s office,
gather and present certain forms of docu-
mentation to receive the certified record,
travel to the DPS office with that record,
and present the certified record, along
with two forms of supporting identification,
to receive an EIC. See 37 TEX. ADMIN. CODE


§ 15.182(3)–(4). The Veasey Plaintiffs ap-
pear to argue in their Rule 28(j) Letter
that these obligations make SB 14 uncon-
stitutional under Harman because they
‘‘requir[e] voters to follow a burdensome
alternative process to avoid paying a TTT


poll tax.’’65


To the extent the Veasey Plaintiffs now
attempt to analogize SB 14 and SB 983 to
the scheme in Harman, we reject that
analogy. In Harman, the state of Virginia
forced those who would vote in federal
elections to choose between paying a poll


tax and meeting a registration require-
ment before each election year. 380 U.S. at
531–32, 85 S.Ct. 1177. The Virginia consti-
tution mandated that federal voters file a
certificate of residence within a specific
date range, beginning on October 1 of the
year before the federal election at issue
and ending on a date six months before the
date of the federal election. Id. at 532, 85
S.Ct. 1177. On a notarized, witnessed cer-
tificate, the federal voter had to submit a
current address and attest to: (1) being a
resident of Virginia, both at the time of
submission and since the date of voter
registration, and (2) an intent not to move
from the city or county of residence before
the next general election. Id. Those voters
who chose to pay federal and state poll
taxes were only required to file the certifi-
cate of residence one time; those who did
not pay the federal poll tax had to file a
new certificate of residence in the desig-
nated time frame before each election
year. Id.


Here, the State does not offer Texas
voters a choice between paying a fee and
undergoing an onerous procedural process.
Cf. id. at 540–41, 85 S.Ct. 1177. All voters
must make a trip to the DPS, local regis-
trar, county clerk, or other government
agency at some point to receive qualifying
photo identification. This record reveals
that Plaintiffs and those who lack both SB
14 ID and underlying documentation face
more difficulty than many Texas voters in
obtaining SB 14 ID. Undoubtedly, those
who own vehicles, have flexible work
schedules, and already possess the re-
quired documentation can more easily
meet these procedural requirements than
some of the Plaintiffs and others who lack
these resources. Plaintiffs and others simi-


65. This is somewhat in tension with the Veas-
ey Plaintiffs’ initial briefing before the panel,
which claimed SB 14 was a poll tax based on
the fee involved and conceded that ‘‘inciden-


tal burdens on voters are not taxes,’’ includ-
ing ‘‘[i]ncidental costs such as paying for gas
to drive to the polls.’’
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larly situated often struggle to gather the
required documentation, make travel ar-
rangements and obtain time off from work
to travel to the county clerk or local regis-
trar, and then to the DPS, all to receive an
EIC. These greater difficulties receive
consideration in the Section 2 discriminato-
ry effect analysis, but Supreme Court ju-
risprudence has not equated these difficul-
ties, standing alone, to a poll tax. See, e.g.,
Harper, 383 U.S. at 666, 86 S.Ct. 1079. In
Harman, the Court specifically noted:


[I]t is important to emphasize that the
question presented is not whether it
would be within a State’s power to abol-
ish entirely the poll tax and require all
voters—state and federal—to file annu-
ally a certificate of residence. Rather,
the issue here is whether the State of
Virginia may constitutionally confront
the federal voter with a requirement
that he either pay the customary poll
taxes as required for state elections or
file a certificate of residence.


380 U.S. at 538, 85 S.Ct. 1177; see also
Crawford, 553 U.S. at 198–99, 128 S.Ct.
1610 (contrasting the unconstitutionality of
a requirement that voters ‘‘pay a tax or a
fee to obtain a new photo identification’’
with a requirement that voters without ID
‘‘travel to the circuit court clerk’s office
within 10 days [of the election] to execute
the required affidavit’’). Additionally,
whether the qualifying identification is a
driver’s license, passport, or EIC, voters
need not undergo this process every elec-
tion year during a specific time frame six
months prior to the election, as was the
case in Harman. Instead, the record indi-
cates that an EIC remains valid for six
years and must only be obtained sometime
before an election.


In light of the recently-enacted SB 983,
SB 14 does not impose an unconstitutional
poll tax under the Fourteenth or Twenty-
Fourth Amendments, nor did it impose a
poll tax before SB 983’s enactment. Ac-
cordingly, we vacate the district court’s
judgment for the Veasey Plaintiffs on their
poll tax claim and render judgment in the
State’s favor.


V. Remedy


After finding that SB 14 was enacted
with a racially discriminatory purpose, the
district court fully enjoined SB 14’s imple-
mentation, with the exception of several
sections of the law that do not relate to
photo identification. See Veasey v. Perry,
71 F.Supp.3d at 707 & n.583. That remedy
is potentially broader than the one to
which Plaintiffs would be entitled if only
the discriminatory effect claim were con-
sidered. Compare Crawford, 553 U.S. at
200, 203, 128 S.Ct. 1610 (noting, in the
Section 2 context, that ‘‘petitioners have
not demonstrated that the proper reme-
dy—even assuming an unjustified burden
on some voters—would be to invalidate the
entire statute’’), with City of Richmond,
422 U.S. at 378, 95 S.Ct. 2296 (holding, in
the discriminatory purpose context, that
‘‘[a]n official action TTT taken for the pur-
pose of discriminating TTT on account of
TTT race has no legitimacy at all’’), and
Washington v. Seattle Sch. Dist. No. 1, 458
U.S. 457, 465–66, 471, 487, 102 S.Ct. 3187,
73 L.Ed.2d 896 (1982) (affirming the per-
manent injunction of a statewide initiative
because its provisions were ‘‘effectively
drawn for racial purposes’’ in violation of
the Fourteenth Amendment).66


66. We do not mean to suggest that a full
injunction is never available as a remedy for a
discriminatory effect finding. However, given
the severability clause in this statute and the
Supreme Court’s cautions to give deference to


legislative determinations even when some vi-
olation is found, the district court must exam-
ine a full range of potential remedies. Perez,
132 S.Ct. at 941.
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As discussed above, we (and, corre-
spondingly, the district court) are acting
within a short timeframe during which the
district court will have to fashion at least
an interim remedy relevant to the Novem-
ber 2016 election. Thus, we consider it
prudent to provide some guidance regard-
ing what would constitute a properly tai-
lored remedy.


[38] ‘‘When devising a remedy to a
[Section] 2 violation, the district court’s
‘first and foremost obligation TTT is to
correct the Section 2 violation.’ ’’ Brown,
561 F.3d at 435 (quoting Bone Shirt v.
Hazeltine, 461 F.3d 1011, 1022 (8th Cir.
2006)). Yet, any remedy ‘‘should be suffi-
ciently tailored to the circumstances giving
rise to the [Section] 2 violation,’’ id., and to
the extent possible, courts should respect a
legislature’s policy objectives when craft-
ing a remedy, see Perez, 132 S.Ct. at 940–
44; see also Inclusive Communities, 135
S.Ct. at 2524 (‘‘Remedial orders in dispa-
rate-impact cases should concentrate on
the elimination of the offending practice
that ‘arbitrar[ily] TTT operate[s] invidiously
to discriminate on the basis of rac[e].’ ’’
(citation omitted)). In the context of redis-
tricting,67 the Supreme Court has instruct-
ed that a legislature’s policy objectives
may be discerned from the challenged leg-


islation, and those policy choices should be
respected, even when some aspect of the
underlying law is unenforceable. Perez, 132
S.Ct. at 941.


[39] When a statute contains a sever-
ability clause, courts must take special
care to attempt to honor a legislature’s
policy choice to leave the statute intact.
See Ayotte v. Planned Parenthood of N.
New England, 546 U.S. 320, 330–31, 126
S.Ct. 961, 163 L.Ed.2d 812 (2006) (holding
that lower courts should not have invali-
dated the entire statute, but should have
accounted for the legislature’s policy
choices and the statute’s severability
clause). In this case, SB 14’s severability
clause makes clear that the Legislature
intended the photo identification system to
be left intact for all valid applications.68


Also clearly underlying SB 14 is the con-
cern that a voter present proper identifica-
tion that cannot easily be counterfeited or
used by another.


There are times when a court might give
a state legislature an opportunity to cure
the infirmities in the statute before permit-
ting the district court to fashion a remedy.
See Wise v. Lipscomb, 437 U.S. 535, 540,
98 S.Ct. 2493, 57 L.Ed.2d 411 (1978)
(‘‘When a federal court declares an exist-


67. We have held that Section 2 redistricting
cases provide an appropriate source of guid-
ance for district courts attempting to craft
remedies for Section 2 voter registration vio-
lations. See Operation Push, 932 F.2d at 406.
Likewise, we take guidance here from prece-
dent regarding the proper remedies for Vot-
ing Rights Act violations.


68. The severability clause reads:
Every provision in this Act and every
application of the provisions in this Act
are severable from each other. If any
application of any provision in this Act to
any person or group of persons or cir-
cumstances is found by a court to be
invalid, the remainder of this Act and the
application of the Act’s provisions to all


other persons and circumstances may not
be affected. All constitutionally valid ap-
plications of this Act shall be severed
from any applications that a court finds
to be invalid, leaving the valid applica-
tions in force, because it is the legisla-
ture’s intent and priority that the valid
applications be allowed to stand alone.
Even if a reviewing court finds a provi-
sion of this Act invalid in a large or
substantial fraction of relevant cases, the
remaining valid applications shall be sev-
ered and allowed to remain in force.


TEX. ELEC. CODE § 64.012 historical note (West
Supp. 2014) [Act of May 16, 2011, 82d Leg.,
R.S., ch. 123, § 25, 2011 Tex. Gen. Laws 619,
625].







270 830 FEDERAL REPORTER, 3d SERIES


ing apportionment scheme unconstitution-
al, it is therefore, appropriate, whenever
practicable, to afford a reasonable oppor-
tunity for the legislature to meet constitu-
tional requirements by adopting a substi-
tute measure rather than for the federal
court to devise and order into effect its
own plan.’’ (emphasis added)); Operation
Push, 932 F.2d at 404–06 (affirming the
district court after it initially issued orders
requiring legislative action and then de-
ferred to the Mississippi legislature’s craft-
ed remedy in accordance with those or-
ders); Westwego Citizens for Better Gov’t
v. City of Westwego, 946 F.2d 1109, 1124
(5th Cir. 1991). Indeed, when feasible, our
practice has been to ‘‘offer governing bod-
ies the first pass at devising’’ remedies for
Voting Rights Act violations. Brown, 561
F.3d at 435. Based on suggestions in oral
argument, appropriate amendments might
include a reasonable impediment or indi-
gency exception similar to those adopted,
respectively, in North Carolina 69 or
Indiana.70 There may also be some portion
of prior state law that can reduce the
discriminatory effect SB 14 has on minori-
ty voters without proper identification.


[40] However, the Supreme Court and
our court have acknowledged that when it
is not practicable to permit a legislative
body this opportunity because of an im-
pending election, ‘‘it becomes the ‘unwel-
come obligation’ of the federal court to
devise and impose a [remedy] pending la-
ter legislative action.’’ Wise, 437 U.S. at
540, 98 S.Ct. 2493 (quoting Connor v.
Finch, 431 U.S. 407, 415, 97 S.Ct. 1828, 52
L.Ed.2d 465 (1977)); see also Perez, 132
S.Ct. at 939–41 (implicitly approving of a
district court’s decision to devise an inter-


im redistricting plan rather than permit
the legislature to impose a new plan in
light of the fast-approaching election, but
remanding to the district court to alter the
plan to reflect the State’s policy judg-
ments); Reynolds v. Sims, 377 U.S. 533,
585, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964)
(‘‘[O]nce a State’s legislative apportion-
ment scheme has been found to be uncon-
stitutional, it would be the unusual case in
which a court would be justified in not
taking appropriate action to insure that no
further elections are conducted under the
invalid plan.’’); cf. Planned Parenthood
Cincinnati Region v. Taft, 444 F.3d 502,
517 (6th Cir. 2006) (remanding to the dis-
trict court to fashion an appropriate in-
junction and instructing the district court
to account for legislative intent).


Such circumstances are present here:
the Texas Legislature is not scheduled to
be in session again until January 2017, and
the November 2016 general election is fast
approaching. It would be untenable to per-
mit a law with a discriminatory effect to
remain in operation for that election.71 In
fact, the State has not asked us to permit
the Legislature to reconsider SB 14 before
the courts fashion a remedy and, despite
filing multiple briefs with this court in this
case before and after the panel opinion,
the State has never argued that we must
defer to the Legislature in the first in-
stance. When counsel for the State was
asked about this issue during oral argu-
ment before our full court, counsel re-
sponded that so long as it was a ‘‘tailored,
specific remedy,’’ he ‘‘believe[s] this court
could fashion the remedy itself.’’ Upon fur-
ther pressing by a member of the court,
the State noted it also would be proper for
the state legislature to act first, but re-


69. See N.C. GEN. STAT. §§ 163–82.8(e), 163–
166.13(c)(2), 163–166.15, 163–182.1B (2015).


70. See IND. CODE § 3–11.7–5–2.5 (2015).


71. As discussed above, the Supreme Court
has also noted the time constraints of this
case in light of the scheduled elections in
November of 2016. See Veasey v. Abbott, 136
S.Ct. at 1823.
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peated that this court could enact a tai-
lored remedy and did not advocate that
this court could or should order the Texas
Governor to call a special session of the
Legislature to craft a remedy to any Sec-
tion 2 violation.


Because of the Supreme Court’s order
and the impending election, we would nec-
essarily have to give only limited time for
any legislative fix. Since the legislature is
not scheduled to be in session this year,
doing so would require that the Texas
Governor call a special session of the Leg-
islature. Accordingly, although legislative
intercession may occur, it may not be feas-
ible, and we follow the Supreme Court’s
guidance and permit the district court to
enter an order that remedies SB 14’s dis-
criminatory effects. See Wise, 437 U.S. at
540, 98 S.Ct. 2493; see also Perez, 132 S.Ct.
at 939–41.


In the event that the Governor calls a
special session to address this issue or
should a later Legislature again address
the issue of voter identification, any new
law would present a new circumstance not
addressed here. Such a new law may cure
the deficiencies addressed in this opinion.
Neither our ruling here nor any ruling of
the district court on remand should pre-
vent the Legislature from acting to amelio-
rate the issues raised in this opinion. Any
concerns about a new bill would be the
subject of a new appeal for another day.


On remand, the district court should
refer to the policies underlying SB 14 in
fashioning a remedy. We acknowledge that
the record establishes that the vast majori-
ty of eligible voters possess SB 14 ID, and
we do not disturb SB 14’s effect on those
voters—those who have SB 14 ID must
show it to vote. The remedy must be tai-
lored to rectify only the discriminatory


effect on those voters who do not have SB
14 ID or are unable to reasonably obtain
such identification. See Frank II, 819 F.3d
at 386 (rejecting that ‘‘because some voters
face undue difficulties in obtaining accept-
able photo IDs, Wisconsin could not re-
quire any voter to present a photo ID,’’
but accepting that ‘‘high hurdles for some
persons’’ might ‘‘entitle those particular
persons to relief’’). Because the parties had
an opportunity to present the evidence
they desired during the initial district
court proceedings, the district court’s de-
terminations should be based on the cur-
rent record, supplemented only by legisla-
tive action, if any, that occurs after this
remand and any oral argument permitted
by the district court.


Clearly, the Legislature wished to re-
duce the risk of in-person voter fraud by
strengthening the forms of identification
presented for voting. Simply reverting to
the system in place before SB 14’s passage
would not fully respect these policy
choices—it would allow voters to cast bal-
lots after presenting less secure forms of
identification like utility bills, bank state-
ments, or paychecks. See TEX. ELEC. CODE


§ 63.001(b) (West 2010). The panel opinion
noted that one possibility would be to rein-
state voter registration cards as docu-
ments that qualify as acceptable identifica-
tion under the Texas Election Code for
those individuals who do not have and
cannot reasonably obtain SB 14 ID.72 Dur-
ing oral argument, counsel for the State
suggested that an indigency exception,
modeled after the exception in Indiana’s
voter ID law, would be sufficient to cure
the discriminatory effect of SB 14. These
are solutions the district court may consid-
er. Further, in fashioning a remedy, the
district court should also consider the ne-


72. While the registration card does not con-
tain a photo, it is a more secure document
than a bank statement or electric bill and,
presumably, one not as easily obtained by


another person. It is sent in a nondiscrimina-
tory fashion, free of charge, to each registered
voter and therefore avoids any cost issues.
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cessity of educational and training efforts
to ensure that both voters and workers at
polling places are capable of making use of
whatever remedy the district court selects.


In light of the impending election, we
order the district court to file its order
regarding the proper discriminatory effect
remedy as soon as possible. The parties
have expressed a willingness to work coop-
eratively with the district court to provide
a prompt resolution of this matter, and we
urge them to do so to avoid election eve
uncertainties and emergencies.


VI. Conclusion


A. Discriminatory Purpose Claim


For the reasons stated above, we RE-
VERSE the district court’s judgment that
SB 14 was passed with a racially discrimi-
natory purpose and REMAND for the dis-
trict court to consider this claim in light of
the guidance we have provided in this
opinion. As we have discussed, to avoid
disruption of the upcoming election, the
district court should first focus on fashion-
ing interim relief for the discriminatory
effect violation in the months leading up to
the November general election. The dis-
trict court should then reevaluate the evi-
dence relevant to discriminatory intent and
determine anew whether the Legislature
acted with a discriminatory intent in enact-
ing SB 14. We encourage the district court
to wait until after the November 2016 elec-
tion to make this new determination. How-
ever, whether the district court waits to
make its findings until after the November
election or does so sooner, we instruct
that, in light of the limited time prior to
the November 2016 election, the district
court shall not implement any remedy aris-
ing from such reevaluation before this No-
vember’s election.


B. Discriminatory Effect Claim


We AFFIRM the district court’s finding
that SB 14 violates Section 2 of the Voting


Rights Act through its discriminatory ef-
fects and REMAND for consideration of
the appropriate remedy consistent with
this opinion as soon as possible. The dis-
trict court must ensure that any remedy
enacted ameliorates SB 14’s discriminatory
effect, while respecting the Legislature’s
stated objective to safeguard the integrity
of elections by requiring more secure
forms of voter identification.


C. Other Claims


We VACATE the district court’s holding
that SB 14 is a poll tax under the Four-
teenth and Twenty-Fourth Amendments
and RENDER judgment for the State on
this issue. We need not and do not address
whether SB 14 unconstitutionally burdens
the right to vote under the First and Four-
teenth Amendments; therefore, we VA-
CATE the district court’s judgment on
that issue and DISMISS those claims.


D. Interim Relief


In sum, the district court’s immediate
responsibility is to ensure the implementa-
tion of an interim remedy for SB 14’s
discriminatory effect that disrupts voter
identification rules for the 2016 election
season as little as possible, yet eliminates
the Section 2 discriminatory effect viola-
tion. The district court will need to reex-
amine the discriminatory purpose claim in
accordance with the proper legal standards
we have described, bearing in mind the
effect any interim legislative action taken
with respect to SB 14 may have. The dis-
trict court’s task in this respect may await
the November 8, 2016 general election.


STEPHEN A. HIGGINSON, Circuit
Judge, joined by GREGG COSTA, Circuit
Judge, concurring:


As the Supreme Court has reminded,
though great progress has been made,
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‘‘voting discrimination still exists; no one
doubts that,’’ and Section 2 of the Voting
Rights Act operates as a crucial ‘‘perma-
nent, nationwide ban,’’ Shelby County v.
Holder, ––– U.S. ––––, 133 S.Ct. 2612,
2619, 2631, 186 L.Ed.2d 651 (2013), on
‘‘even the most subtle forms of discrimina-
tion,’’ Chisom v. Roemer, 501 U.S. 380,
406, 111 S.Ct. 2354, 115 L.Ed.2d 348 (1991)
(Scalia, J., dissenting). The courts, there-
fore, have a vital role in protecting the
right ‘‘to participate equally in the political
process.’’ Thornburg v. Gingles, 478 U.S.
30, 80, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986). Indeed, the Supreme Court has
long cautioned that alleged discrimination
against minorities calls for a ‘‘searching
judicial inquiry,’’ United States v. Carolene
Prods. Co., 304 U.S. 144, 152 n.4, 58 S.Ct.
778, 82 L.Ed. 1234 (1938), and with regard
to Section 2, which mandates consideration
of ‘‘the totality of circumstances,’’ 52
U.S.C. § 10301(b), Congress has made
clear that, again in the Court’s words,
‘‘whether the political processes are ‘equal-
ly open’ depends upon a searching prac-
tical evaluation of the ‘past and present
reality’ ’’ and ‘‘on a ‘functional’ view of the
political process,’’ Gingles, 478 U.S. at 45,
106 S.Ct. 2752 (quoting S. Rep. No. 97-417,
at 30 (1982)).


After a nine-day trial that saw the testi-
mony of over forty witnesses, half of them
experts, the district court concluded in a
nearly one-hundred-and-fifty-page opinion
that SB 14—stricter than other voter ID
laws that courts have upheld, including
those after which Texas’s law was ostensi-
bly modeled 1—violates Section 2 because
it abridges minorities’ ability to participate
equally in the political process. As the


majority opinion shows, the district court’s
Section 2 finding is a permissible view of a
voluminous record informed by extensive
testimony. I join the majority opinion and
write separately to respond to arguments
in the principal dissenting opinion because,
contrary to those arguments, I perceive
that the majority opinion’s Section 2 analy-
sis fits comfortably with decisions of the
Supreme Court, our court, and other cir-
cuits.


I.


As the majority opinion explains, our
adoption of the Fourth and Sixth Circuits’
two-part test places Section 2’s totality-of-
circumstances inquiry in a vote-denial
framework that adheres to the text of Sec-
tion 2, 52 U.S.C. § 10301, and the Su-
preme Court’s guidance in Gingles, 478
U.S. at 47, 106 S.Ct. 2752 (‘‘The essence of
a § 2 claim is that a certain electoral law,
practice, or structure interacts with social
and historical conditions to cause an in-
equality in the opportunities enjoyed by
black and white voters to elect their pre-
ferred representatives.’’). Use of the Gin-
gles (or Senate) factors as nonexhaustive
tools fleshing out this framework ensures
the requisite causal linkage between past
discrimination and a challenged voting
practice’s disparate impact. Though some
of the factors may have less relevance in
vote-denial cases, others, particularly
‘‘Senate factors one, three, five, and nine,’’
aid in applying the Supreme Court’s admo-
nition to discern the relevant social and
historical effects of discrimination, and
their interaction with a challenged law.
Ohio State Conference of NAACP v. Hust-


1. See Texas v. Holder, 888 F.Supp.2d 113, 128
(D.D.C. 2012) (‘‘SB 14 is far stricter than
either Indiana’s or Georgia’s voter ID laws.’’),
vacated on other grounds, ––– U.S. ––––, 133
S.Ct. 2886, 186 L.Ed.2d 930 (2013); see also
N. Car. State Conference of the NAACP v.


McCrory, ––– F. Supp. 3d ––––, ––––, 2016 WL
1650774, at *156 (M.D.N.C. Apr. 25, 2016)
(‘‘[North Carolina’s voter ID law] is also less
burdensome than the Texas ID requirement
TTTT’’).
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ed, 768 F.3d 524, 555 (6th Cir. 2014), vacat-
ed on other grounds, 2014 WL 10384647
(6th Cir. 2014); see also Daniel P. Tokaji,
Applying Section 2 to the New Vote Deni-
al, 50 HARV. C.R.-C.L. L. REV. 439, 481–82
(2015) (concluding that most of the Senate
factors are relevant to vote-denial claims,
the fifth factor especially so). And case law
belies the argument that the Senate fac-
tors have no place outside the vote-dilution
context.


The Senate factors have roots in this
court, see Zimmer v. McKeithen, 485 F.2d
1297, 1305 (5th Cir. 1973) (en banc), and
we have not limited them to vote-dilution
cases. To the contrary, in a vote-denial
case in which we affirmed a finding that
Mississippi’s voter registration process vio-
lated Section 2’s results test, we noted that
the trial court applied those ‘‘ ‘objective
factors’ to aid the courts in evaluating a
§ 2 claim.’’ Miss. State Chapter, Operation
Push, Inc. v. Mabus, 932 F.2d 400, 405
(5th Cir. 1991), aff’g Miss. State Chapter,
Operation Push v. Allain, 674 F.Supp.
1245 (N.D. Miss. 1987) (applying all nine
factors).2 And among our sister circuits, it
is not just the Fourth and Sixth that have
found the Senate factors significant in
vote-denial cases. See Gonzalez v. Arizona,
677 F.3d 383, 405–06 (9th Cir. 2012) (en
banc) (explaining that ‘‘courts should con-
sider’’ the Senate factors in vote-denial
cases); Johnson v. Governor of Fla., 405
F.3d 1214, 1227 n.26 (11th Cir. 2005) (en
banc) (stating in dictum that the factors
apply to denial cases); Smith v. Salt River
Proj. Agr. Improvement & Power Dist.,
109 F.3d 586, 596 n.8 (9th Cir. 1997) (re-


jecting the argument that the Senate fac-
tors ‘‘apply only to ‘vote dilution’ claims’’).
We do well to join this near-consensus of
circuits in recognizing that the Senate Re-
port and Gingles provide guidance in the
vote-denial context.


II.


Today’s outcome is also not inconsistent
with Crawford v. Marion County Election
Board, 553 U.S. 181, 128 S.Ct. 1610, 170
L.Ed.2d 574 (2008). Crawford did not even
discuss the Voting Rights Act, and held
only that the lower courts ‘‘correctly con-
cluded that the evidence in the record
[was] not sufficient to support a facial at-
tack on the validity of the entire statute’’
under the constitutional Anderson-Burdick
framework. Id. at 189, 128 S.Ct. 1610. Fur-
thermore, as Justice Stevens took care to
note, the record there, unlike here, (1) did
not quantify the voters without qualifying
ID, (2) provided no ‘‘concrete evidence of
the burden imposed on voters who cur-
rently lack photo identification,’’ and (3)
said ‘‘virtually nothing about the difficul-
ties faced by TTT indigent voters.’’ Id. at
200–01, 128 S.Ct. 1610. To be sure, Craw-
ford established that preventing voter
fraud and safeguarding voter confidence
are legitimate and important state inter-
ests. Id. at 194–97, 128 S.Ct. 1610. But it
does not follow that assertion of those
interests immunizes a voter ID law from
all challenges, or that courts should be
deterred from examining, as part of the
Section 2 totality-of-circumstances inquiry,
the tenuousness of the reasons given for
the law. See League of Women Voters of


2. The Operation Push plaintiffs’ arguments
mirror some in this case. Compare Operation
Push, 932 F.2d at 403 (citing the argument
that African-Americans’ lack of access to
transportation and less flexible work sched-
ules made it more difficult for them to comply
with the restrictive registration system), with
Veasey v. Perry, 71 F.Supp.3d 627, 664–65


(S.D. Tex. 2014) (citing evidence that low-
income Texans, who are disproportionately
African-American or Hispanic, not only dis-
proportionately lack qualifying ID, but also
have more difficulty taking time off from
work to secure ID and ‘‘live without vehicles
for their own transportation to get to ID-
issuing offices’’).
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N. Car. v. North Carolina, 769 F.3d 224,
246 (4th Cir. 2014); cf. Husted, 768 F.3d at
547 (‘‘[Crawford] does not mean, however,
that the State can, by merely asserting an
interest in preventing voter fraud, estab-
lish that that interest outweighs a signifi-
cant burden on voters.’’).3


Nor does our decision contravene
League of United Latin American Citi-
zens v. Clements, 999 F.2d 831 (5th Cir.
1993) (en banc). Texas highlights our state-
ments in that dilution case that socioeco-
nomic disparities alone do not show ‘‘that
minorities do not enjoy equal access to the
political process,’’ and that the Senate Re-
port ‘‘did not dispense with proof that par-
ticipation in the political process is in fact
depressed among minority citizens.’’ Id. at
866, 867. From this, Texas reasons that the
district court erred by finding a Section 2
violation without ‘‘proof that the chal-
lenged law affects voting behavior.’’ The
cited language in Clements, however, dis-
cussed Senate factors one and five: ‘‘the
extent of any history of official discrimina-
tion’’ affecting political participation, and
‘‘the extent to which members of the mi-
nority group TTT bear the effects of dis-
crimination in such areas as education, em-
ployment and health, which hinder their
ability to participate effectively in the po-
litical process.’’ Id. at 866 & n.30. In that
context, we noted that the plaintiffs ‘‘of-
fered no evidence of reduced levels of


black voter registration, lower turnout
among black voters, or any other factor
tending to show that past discrimina-
tion’’—not the challenged law by itself—
‘‘ha[d] affected their ability to participate
in the political process’’ as required by
‘‘these Zimmer [Senate] factors.’’ Id. at
867. Here, in sharp contrast, the district
court heard such evidence and found, in its
discussion of factor five, that the effects of
past discrimination ‘‘have hindered the
ability of African-Americans and Hispanics
to effectively participate in the political
process’’; indeed, one expert ‘‘testified that
these minorities register and turnout for
elections at rates that lag far behind Anglo
voters.’’ Veasey v. Perry, 71 F.Supp.3d
627, 697 (S.D. Tex. 2014).


The district court also heard from wit-
nesses who were unable to vote because
they lacked the required forms of ID, from
some who struggled to obtain the required
forms of ID or documents needed to obtain
them, and from others who help disadvan-
taged individuals obtain photo IDs and
attested to the difficulties those individuals
face in doing so. See id. at 667–76. The
court further credited expert testimony
that SB 14 ‘‘would almost certainly de-
crease voter turnout, particularly among
minorities,’’ by imposing burdens that fall
more heavily on African-Americans and
Hispanics. Id. at 655–56; see also id. at
664–65.4 The majority opinion rightly re-


3. To the extent the dissent argues that League
of United Latin American Citizens v. Clements
forecloses consideration of the ‘‘tenuousness’’
factor, that case distinguished the ‘‘weight’’ of
the state’s interest ‘‘from the conventional
Zimmer [Senate] factor of tenuousness.’’ 999
F.2d 831, 871 (5th Cir. 1993) (en banc). And
as the Supreme Court recently reminded, that
a state interest is legitimate does not neces-
sarily mean courts should ignore evidence of
whether a specific law advances that interest
or imposes needless burdens. See Whole Wom-
en’s Health v. Hellerstedt, ––– U.S. ––––,
––––,136 S.Ct. 2292, 195 L.Ed.2d 665 (2016).


4. The dissent cites law review articles for the
propositions that studies collected therein
show no effect from voter ID laws on turnout,
or even show increased turnout. Those col-
lected studies, which mostly date from 2009
and earlier, did not involve SB 14 and do not
make the district court’s acceptance of expert
testimony that Texas’s law likely will depress
turnout clearly erroneous. In any event, schol-
arship on the effects of voter ID laws is far
from uniform. See, e.g., Zoltan Hajnal, et al.,
Voter Identification Laws and the Suppression
of Minority Votes, at 15 (February 2016),
http://pages.ucsd.edu/=zhajnal/page5/
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jects Texas’s attempt to stretch Clements
to require that plaintiffs wait until elec-
tions have occurred under the challenged
law and then prove a direct impact on
turnout. That would make impossible pre-
enforcement Section 2 challenges, which
the Supreme Court recently acknowl-
edged. See Shelby County, 133 S.Ct. at
2619 (‘‘[I]njunctive relief is available in ap-
propriate [Section 2] cases to block voting
laws from going into effect.’’). And as mul-
tiple experts testified, given the myriad
variables at play, it is extremely difficult to
isolate the effect of a new law on voter
turnout.5 Texas’s argument that the plain-
tiffs were required to prove a direct im-
pact on turnout is unsound.


It is also mistaken to suggest that the
majority opinion conflicts with the Ninth
Circuit’s decision in Gonzalez, 677 F.3d at
383. That court, after citing the Senate
factors with approval and emphasizing the
deference owed to a district court’s factual
Section 2 determinations, affirmed a find-
ing that the plaintiff had failed to establish
the disparate impact of a voter ID law
where, among other things, the district


court rejected as unreliable the plaintiff’s
expert statistical analysis and the record
included no evidence that Hispanics were
even less likely to possess qualifying ID.
Id. at 406–07 & n.33. The law at issue was
also much less strict, requiring a voter to
present at the polls either (A) one of a
broader range of photo IDs or (B) two
non-photo documents showing the voter’s
name and address, such as a utility bill,
bank statement, or voter registration card.
Gonzalez v. Arizona, No. CV 06–1268–
PHX, 2006 WL 3627297, at *1, *6 (D. Ariz.
Sept. 11, 2006). Even so, two judges wrote
separately to stress that the court’s hold-
ing was based on ‘‘the current record,’’ and
that ‘‘[a] different record in a future case
could produce a different outcome.’’ Gon-
zalez, 677 F.3d at 442 (Berzon, J., concur-
ring).6


The Ninth Circuit of course said that
‘‘proof of ‘causal connection between the
challenged voting practice and a prohibited
discriminatory result’ is crucial’’ to a Sec-
tion 2 challenge. Id. at 405 (majority opin-
ion) (quoting Smith, 109 F.3d at 595). But
the district court here found that the rec-


documents/voterIDhajnaletal.pdf (‘‘For Lati-
nos, Blacks, and multi-racial Americans there
are strong signs that strict photo identifica-
tion laws decrease turnout.’’); Bill Hobby, et
al., The Texas Voter ID Law and the 2014
Election: A Study of Texas’s 23rd Congression-
al District, at 13 (August 2015), https://
bakerinstitute.org/media/files/files/e0029eb8/
Politics-VoterID-Jones-080615.pdf (conclud-
ing that Hispanic non-voters in one Texas
congressional district ‘‘were significantly
more likely than Anglo non-voters to strongly
agree or agree that a lack of photo ID was a
reason that they did not cast a ballot in the
2014 general election’’); Michael D. Gilbert,
The Problem of Voter Fraud, 115 COLUM. L.
REV. 739, 749 & n.55 (2015) (‘‘Other studies
suggest voter ID laws do depress votes.’’ (col-
lecting studies)).


5. Scholars have made the same point. See
Tokaji, supra, at 475–76 (‘‘Existing empirical
methods are simply not up to the task of


establishing the effect of a particular practice
on turnout, let alone on turnout by particular
subgroups, with any degree of precision.’’);
Samuel Issacharoff, Ballot Bedlam, 64 DUKE


L.J. 1363, 1383 (2015) (‘‘There has not been
enough time to test the observations against
normal fluctuations in turnout TTT and other
confounding political factors.’’); Michael J.
Pitts, Empirically Measuring the Impact of
Photo ID Over Time and Its Impact on Wom-
en, 48 IND. L. REV. 605, 606 (2015) (‘‘[I]t can
be difficult to determine the amount of actual
disenfranchisement caused by photo identifi-
cation laws.’’); Gilbert, supra, at 750 (‘‘Gath-
ering relevant data and designing conclusive
tests presents many challenges.’’).


6. The district judge, contrastingly to this case,
noted that the record did not contain ‘‘ade-
quate evidence on any of [the Senate] factors
to enable an appropriate evaluation.’’ Gonza-
lez, 2006 WL 3627297, at *8.
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ord established that causal connection. The
trial judge found that SB 14 makes voting
relatively more difficult for minorities, and
without ameliorative measures will likely
disproportionately suppress minority vot-
ing, by conditioning the right to vote on
the possession of documents that, because
of the effects of past discrimination, are
harder for minority voters to obtain. Such
interaction between present-day law and
the effects of past discrimination is what
Congress intended to combat. See Gingles,
478 U.S. at 69, 106 S.Ct. 2752 (‘‘Congress
intended that the Voting Rights Act eradi-
cate inequalities in political opportunities
that exist due to the vestigial effects of
past purposeful discrimination.’’); see also
id. at 44, 106 S.Ct. 2752 n.9 (‘‘[T]he pur-
pose of the Voting Rights Act was ‘not
only to correct an active history of discrim-
ination, TTT but also to deal with the accu-
mulation of discrimination.’ ’’ (quoting S.
Rep. No. 97-417, at 5)).


For this reason among others, we should
not be guided by Frank v. Walker, 768
F.3d 744 (7th Cir. 2014). In that case,
Judge Easterbrook—who did not mention
the applicable clear-error standard of re-
view—overlooked many of the district
court’s factual findings. See Frank v.
Walker, 773 F.3d 783, 792–93, 796–97 (7th
Cir. 2014) (Posner, J., dissenting from de-
nial of rehearing en banc); Tokaji, supra,
at 460. Questioning other circuits’ ap-
proaches to vote-denial cases without of-
fering a clear alternative, Judge Easter-
brook went on to uphold a different voter
ID law on the rationales that the law did
not facially ‘‘draw any line by race,’’ and
that the plaintiffs had not ‘‘show[n] a ‘deni-
al’ of anything by Wisconsin, as § 2(a)
requires’’ because the state had not direct-
ly caused minorities to be less likely or
able to own qualifying IDs. Frank, 768
F.3d at 753. Ultimately, the Seventh Cir-
cuit read Section 2 as only ‘‘an equal-
treatment requirement,’’ and rejected the


plaintiffs’ challenge ‘‘because in Wisconsin
everyone has the same opportunity to get
a qualifying photo ID.’’ Id. at 754, 755.


This reasoning ignores that Section 2
prohibits voting procedures ‘‘imposed or
applied TTT in a manner which results in a
denial or abridgement of the right TTT to
vote.’’ 52 U.S.C. § 10301(a) (emphasis add-
ed). Indeed, the opinion does not mention
‘‘abridgement’’ aside from a single quota-
tion of the statute. Judge Easterbrook’s
‘‘equal-treatment’’ gloss—which he did not
explain aside from saying that is ‘‘how [the
statute] reads,’’ Frank, 768 F.3d at 754—is
puzzling because it is undisputed that, in
response to a judicial ruling that Section 2
plaintiffs had to prove discriminatory in-
tent, Congress revised the statute ‘‘to
make clear that a violation could be proved
by showing discriminatory effect alone,’’
Gingles, 478 U.S. at 35, 106 S.Ct. 2752; cf.
Tex. Dep’t of Hous. & Cmty. Affairs v.
Inclusive Cmtys. Project, Inc., ––– U.S.
––––, 135 S.Ct. 2507, 2513, 192 L.Ed.2d 514
(2015) (explaining that ‘‘disparate-treat-
ment’’ plaintiffs must show a discriminato-
ry intent or motive). And if Section 2 re-
quires only equal treatment, or if a Section
2 burden is cognizable only if it is impossi-
ble for some minority voters to comply
with the challenged law, Justice Scalia
must have mistakenly stated that Section 2
would be violated if ‘‘a county permitted
voter registration for only three hours one
day a week, and that made it more difficult
for blacks to register than whites.’’ Chi-
som, 501 U.S. at 408, 111 S.Ct. 2354 (Scalia
J., dissenting). After all, ignoring dispari-
ties due to past discrimination, that law
would give everyone the ‘‘same opportuni-
ty’’ to register.


Judge Easterbrook further seems to
have reasoned that the only discrimination
relevant to Section 2’s totality-of-the-cir-
cumstances inquiry is of the state-spon-
sored variety. See Frank, 768 F.3d at 753.
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The dissent agrees, adding that the official
discrimination must be ‘‘contemporary’’ or
at least ‘‘recent.’’ I have difficulty squaring
that with Section 2’s directive to address
the ‘‘totality of circumstances,’’ and with
the Supreme Court’s admonitions to probe
the interaction of the challenged practice
‘‘with social and historical conditions’’ as
well as consider ‘‘the extent to which mi-
nority group members bear the effects of
past discrimination in areas such as edu-
cation, employment, and health, which hin-
der their ability to participate effectively in
the political process.’’ Gingles, 478 U.S. at
47, 45, 106 S.Ct. 2752. As one of this
court’s notable jurists put it, ‘‘under the
results standard of section 2, pervasive
private discrimination should be consid-
ered, because such discrimination can con-
tribute to the inability of [minorities] to
assert their political influence and to par-
ticipate equally in public life.’’ United
States v. Marengo Cty. Comm’n, 731 F.2d
1546, 1567 n.36 (11th Cir. 1984) (Wisdom,
J.); see also Gomez v. City of Watsonville,
863 F.2d 1407, 1418 (9th Cir. 1988) (reject-
ing the argument that only discrimination
by the defendant is relevant to a Section 2
vote-dilution case); Solomon v. Liberty
County, 899 F.2d 1012, 1032 (11th Cir.
1990) (en banc) (Tjoflat, J., concurring)
(‘‘Congress TTT revised section 2 to prohib-
it election practices that accommodate or
amplify the effect that private discrimina-
tion has in the voting process.’’ (ellipsis in
original) (quoting David L. Eades, Recent
Developments, Section 2 of the Voting
Rights Act: An Approach to the Results
Test, 39 VAND. L. REV. 139, 172 (1986))).7


III.


Two related final points bear mention-
ing. First, Judge Easterbrook warned that
the Frank plaintiffs’ interpretation of Sec-
tion 2 could ‘‘sweep[ ] away almost all reg-
istration and voting rules.’’ Frank, 768
F.3d at 754. For example, he opined,
‘‘[m]otor-voter registration, which makes it
simple for people to register by checking a
box when they get drivers’ licenses, would
be invalid, because black and Latino citi-
zens are less likely to own cars and there-
fore less likely to get drivers’ licenses.’’ Id.
The dissent advances a similar point,
warning that voting regulations ranging
from polling locations, early voting details,
and registration times ‘‘can be challenged
successfully under the majority’s ratio-
nale.’’ I agree that Section 2 challenges can
be brought against a variety of election
laws—but that is nothing new. See Holder
v. Hall, 512 U.S. 874, 922, 114 S.Ct. 2581,
129 L.Ed.2d 687 (1994) (Thomas, J., con-
curring) (‘‘The section thus covers all man-
ner of registration requirements, the prac-
tices surrounding registration (including
the selection of times and places where
registration takes place and the selection
of registrars), the locations of polling
places, the times polls are open, the use of
paper ballots as opposed to voting ma-
chines, and other similar aspects of the
voting process that might be manipulated
to deny any citizen the right to cast a
ballot and have it properly counted.’’); see
also Allen v. State Bd. of Elections, 393
U.S. 544, 566–67, 89 S.Ct. 817, 22 L.Ed.2d


7. Because Texas selected the requisite voter
qualifications and the manner of implement-
ing them, which the trial court found interact
with the effects of discrimination to cause
racial disparities in opportunity to vote, con-
sidering the effects of private discrimination
among other factors does not violate the Su-
preme Court’s warning against imposing dis-
parate-impact liability when ‘‘the plaintiff


cannot point to a defendant’s policy or poli-
cies causing [a statistical] disparity.’’ Inclu-
sive Cmties., 135 S.Ct. at 2523; cf. id. at 2524
(opining that a Fair Housing Act plaintiff
might not be able to show ‘‘a causal connec-
tion between the Department’s policy and a
disparate impact’’ if, ‘‘for instance TTT federal
law substantially limits the Department’s dis-
cretion’’).
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1 (1969) (‘‘Indicative of an intention to give
the Act the broadest possible scope, Con-
gress expanded the language in the final
version of [Section] 2 to include any ‘voting
qualifications or prerequisite to voting, or
standard, practice, or procedure.’ ’’ (quot-
ing then-42 U.S.C. § 1973)). Nor does it
imperil our electoral system.


There is a difference between making
voting harder in ways that interact with
historical and social conditions to dispro-
portionately burden minorities and making
voting easier in ways that may not benefit
all demographics equally (like motor-vot-
er). The former can be characterized as
‘‘abridging’’ the right to vote; the latter
cannot. Laws that neither ‘‘eliminate op-
portunities that racial minorities dispro-
portionately use, [n]or impose a require-
ment that they disproportionately lack,’’8


in other words, will not fail our test. Cf. 52
U.S.C. § 10301(b) (explaining that Section
2 does not ‘‘establish[ ] a right to have
members of a protected class elected in
numbers equal to their proportion in pop-
ulation’’). And as recent cases show, not
all voter ID laws will, either. It is simplis-
tic to lump all such laws together, over-
looking that details—such as which forms


of ID are accepted at the polls,9 what doc-
umentation is needed to get a free qualify-
ing ID,10 and how the law is implement-
ed 11—matter. Especially significant are
the accommodations made for those most
affected by the ID requirement. In North
Carolina, for instance, persons without
qualifying ID can vote by swearing that
they ‘‘subjectively believe a reasonable im-
pediment prevented them from acquiring
ID.’’ N. Car. State Conference of the
NAACP v. McCrory, ––– F. Supp. 3d
––––, –––– – ––––, 2016 WL 1650774, at
*35–36 (M.D.N.C. Apr. 25, 2016). Only the
impediment’s veracity may be challenged.
Id. at ––––, *120. South Carolina has a
similar provision, which a three-judge
court stressed in preclearing the state’s
voter ID law. See South Carolina v. Unit-
ed States, 898 F.Supp.2d 30, 35–43 (D.D.C.
2012).


Second, we should not shy away from
inquiring into such details, or from judging
laws in their operative contexts, merely
because it will require courts to draw fact-
specific and even close distinctions. States
have reacted to the Supreme Court’s deci-
sions in Crawford and Shelby County by
introducing a range of voting regulations


8. Tokaji, supra, at 475.


9. See Veasey, 71 F.Supp.3d at 642 (chart
showing that, in terms of types of ID accept-
ed, SB 14 is the strictest voter ID law in the
country).


10. Compare Veasey, 71 F.Supp.3d at 668–69
(explaining that SB 14 requires a birth certifi-
cate or similar document to get a free qualify-
ing ID), with McCrory, ––– F. Supp. 3d at
––––, 2016 WL 1650774, at *26 (explaining
that a North Carolinian can secure free voter
ID by supplying a Social Security number and
two of approximately twenty supporting docu-
ments, including medical records, prison ID,
and paycheck stubs), and Lee v. Va. State Bd.
of Elections, ––– F. Supp. 3d ––––, ––––, 2016
WL 2946181, at *24 (E.D. Va. May 19, 2016)
(‘‘[E]ligible voters do not need to present any
independent documentation to obtain a free
voter form of identification under Virginia


Code § 24.2–643 and its implementing regu-
lations. The statute simply requires that a
registrant provide her name, address, birth-
date, and social security number and sign the
registration form swearing that the informa-
tion provided is true and correct.’’).


11. North Carolina’s ID requirement, for ex-
ample, had a two-year ‘‘soft rollout,’’ and the
state’s more extensive educational efforts in-
cluded mailings offering help to voters whom
a study indicated might not have qualifying
ID. See McCrory, ––– F. Supp. 3d at –––– –
––––, 2016 WL 1650774, at *19–26; see also
Common Cause/Ga. v. Billups, 504 F.Supp.2d
1333, 1378–79 (N.D. Ga. 2007) (discussing
Georgia’s ‘‘exceptional’’ educational efforts),
vacated in part on other grounds, 554 F.3d
1340 (11th Cir. 2009).
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that go beyond what had previously been
upheld. It is healthy for these initiatives to
be assessed against congressional man-
dates, and courts can and should distin-
guish between nondiscriminatory ones
which safeguard voter integrity and those
which, whatever their intentions, interact
with the effects of past discrimination to
abridge minorities’ opportunities to partici-
pate in the political process. Such scrutiny
should be seen not as heavy-handed judi-
cial rejection of legislative priorities, but as
part of a process of harmonizing those
priorities with the fundamental right to
vote—a topic with which over a quarter of
our Constitution’s amendments have dealt
in one way or another, and an individual
right that cannot be compromised because
an adverse impact falls on relatively few
rather than many. See Operation Push,
932 F.2d at 404 (noting that the Mississip-
pi legislature responded to a finding of a
Section 2 violation by adopting ameliora-
tive changes suggested by a district court);
South Carolina, 898 F.Supp.2d at 35–36
(explaining that state officials adopted a
broad interpretation of a voter ID law’s
reasonable-impediment exception as litiga-
tion progressed); id. at 53 (Bates, J., con-
curring) (‘‘An evolutionary process has
produced a law that accomplishes South
Carolina’s important objectives while pro-
tecting every individual’s right to vote and
a law that addresses the significant con-
cerns raised about [the law’s] potential
impact on a group that all agree is dispro-
portionately African-American.’’); see also
N. Car. State Conference of the NAACP v.


McCrory, 156 F. Supp. 3d 683, 687–88,
698–700, 2016 WL 204481, at *2, *11
(M.D.N.C. Jan. 15, 2016) (noting that
North Carolina adopted a reasonable-im-
pediment exception ‘‘materially indistin-
guishable from South Carolina’s’’ during
the course of litigation); Milwaukee
Branch of the NAACP v. Walker, 357
Wis.2d 469,851 N.W.2d 262, 278–79 (2014)
(construing voter ID law so as to avoid
constitutional infirmity).12


Cognizant that the Supreme Court may
itself choose to refine Section 2 law in light
of Gingles, Crawford, and Shelby County,
or that Congress may revisit the topic as
other affected groups, such as young peo-
ple, the working poor, and the elderly mo-
bilize, I concur in the majority opinion,
having offered these respectful responses
to arguments made in dissent.


EDITH H. JONES, Circuit Judge,
joined by E. GRADY JOLLY, JERRY E.
SMITH, EDITH BROWN CLEMENT,
and PRISCILLA R. OWEN, concurring in
part and dissenting in part:


We dissent.1 Requiring a voter to verify
her identity with a photo ID at the polling
place is a reasonable requirement widely
supported by Texans of all races and mem-
bers of the public belonging to both politi-
cal parties. The majority, however, today
holds not only that Texas’s photo voter ID
law, SB 14, violates the ‘‘results test’’ de-
clared in Section 2 of the Voting Rights
Act,2 but concludes that there is ‘‘more
than a scintilla’’ of evidence to support a


12. I also disagree with the opposite criticism
that this interbranch engagement ameliorates
too little, though that argument is contributo-
ry. See Richard L. Hasen, Softening Voter ID
Laws Through Litigation: Is it Enough?, WISC.


L. REV. FORWARD (forthcoming 2016), http://
papers.ssrn.com/sol3/papers.cfm?abstract
id=2743946 (with apologies to Professor Ha-
sen for my citation of his draft version).


1. We join only Part IV of the majority opinion
that renders judgment in favor of the State on
the Plaintiffs’ poll tax claim.


2. This holding invalidates the law for that
small subgroup of the subgroup of 4.5% of
Texas registered voters, those who allegedly
lack not only the law’s approved ID (drivers
licenses, veterans ID, etc.) but also lack the
documentation (birth certificates) necessary
to obtain a free Election Identity Card
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finding that the Texas Legislature passed
the photo voter ID law with a racially
discriminatory intent. By keeping this lat-
ter claim alive, the majority fans the
flames of perniciously irresponsible racial
name-calling.3


No one doubts our unwavering duty to
enforce antidiscrimination law. But in this
media-driven and hyperbolic era, the dis-
charge of that duty requires the courage to
distinguish between invidious motivation
and shadows. The ill-conceived, misguided,
and unsupported majority opinion shuns
discernment. Because of definitive Su-
preme Court authority, no comparable fed-
eral court precedent in over forty years


has found a state legislative act motivated
by purposeful racial discrimination. Even
more telling, the multi-thousand page rec-
ord yields not a trace, much less a legiti-
mate inference, of racial bias by the Texas
Legislature. Indeed, why would a racially
biased legislature have provided for a cost-
free election ID card to assist poor regis-
tered voters—of all races—who might not
have drivers’ licenses? Yet the majority
emulates the clever capacity of Area 51
alien enthusiasts who, lacking any real evi-
dence, espied a vast but clandestine gov-
ernment conspiracy to conceal the ‘‘truth.’’4


Because inflammatory and unsupport-
able charges of racist motivation poison


(‘‘EIC’’) and are inconvenienced by obtaining
the documentation and the EIC. As I shall
demonstrate, the majority offers a gravely in-
correct interpretation of Section 2.


3. Section 2 was amended to add the results
test, footing liability on less than intentional
conduct, in part to defuse controversy over
charges of purposeful discrimination. See
Thornburg v. Gingles, 478 U.S. 30, 44, 106
S.Ct. 2752, 2763, 92 L.Ed.2d 25 (1986) (ex-
plaining that one of the ‘‘principal reasons’’
the intent test was repudiated was that it was
‘‘unnecessarily divisive because it involves
charges of racism on the part of individual
officials or entire communities’’ (internal quo-
tations omitted)). The Senate Report, from
which the Court in Gingles heavily draws,
elaborates on this point from testimony and
examples before Congress:


As Dr. Arthur S. Flemming, Chairman of
the United States Commission on Civil
Rights, testified during hearings before
the Subcommittee on the Constitution:
(L)itigators representing excluded minori-


ties will have to explore motivations of indi-
vidual council members, mayors, and other
citizens. The question would be whether
their decisions were motivated by invidious
racial considerations. Such inquiries can
only be divisive, threatening to destroy any
existing racial progress in a community. It
is the intent test, not the results test, that
would make it necessary to brand individu-
als as racist in order to obtain judicial re-
lief.


The very concern voiced by Dr. Flem-
ming was illustrated by two recent deci-
sions, [City of Mobile, Ala. v.] Bolden, [446
U.S. 55, 100 S.Ct. 1490, 64 L.Ed.2d 47
(1980) ], on remand, and Perkins v. City of
West Helena, Ark.[, 675 F.2d 201 (8th Cir.
1982) ]. In both cases, the federal courts
were compelled to label the motives of re-
cent public officials as ‘‘racial’’ in reaching
the conclusion that an electoral system was
maintained for a discriminatory purpose.


S. REP. NO. 97-417, at 36 (1982), reprinted in
1982 U.S.C.C.A.N. 177, 207-08 (footnotes
omitted).


4. See GREGORY W. PEDLOW & DONALD E. WELZEN-


BACH, CENT. INTELLIGENCE AGENCY, THE CENTRAL


INTELLIGENCE AGENCY AND OVERHEAD RECONNAIS-


SANCE: THE U–2 AND OXCART PROGRAMS, 1954–
1974 (1992) (declassified June 25, 2013) (re-
port debunking Area 51 conspiracy theories).
Circumstantial evidence—equally probative as
that relied on by the majority—is at odds with
calling SB 14 intentionally discriminatory.
Lamenting the lack of Latino voter turnout in
Texas elections, Gilberto Hinojosa, the Texas
Democratic Chairman, was recently quoted in
a news article: ‘‘Voter ID is a problem. It is.
But that’s fixableTTTT That’s not stopping that
1 million from going out to vote TTTT’’ Peggy
Fikac, Texas Democratic Chair: It’s ‘Ridicu-
lous’ His Party Isn’t Winning, SAN ANTONIO


EXPRESS NEWS (June 16, 2016), http://www.
mysanantonio.com/news/local/article/Texas-
Democratic-chair-It-s-ridiculous-8261873.
php.
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the political atmosphere and tarnish the
images of every legislator, and the Texas
Lt. Governor and Governor, who sup-
ported SB 14, we consider that majority
conclusion first. We then critique the ma-
jority’s Section 2 holding and discuss con-
stitutional tensions the majority opinion
fosters.


I. Background


Three points must be highlighted at the
outset, with further discussion to follow:
the true extent of the legislative process
leading to passage of a photo voter ID law;
the catalytic effect of the Supreme Court’s
decision approving these IDs; and the im-
pact of the law’s requirements on all races.


First, SB 14 was enacted in the 2011
biennial legislative session after similar
bills requiring photo voter ID had failed in
three previous sessions. For six years, op-
ponents had successfully stalled measures
requiring proof of a voter’s identity, not
just a piece of paper from the County
Registrar’s office or a mere affidavit of
‘‘lost voter certificate.’’ For every shortcut
the majority employed to finally pass SB
14, an equal and opposite blocking tactic
had succeeded in earlier legislative ses-
sions.


Second, the campaign for stronger voter
ID laws was encouraged by Crawford v.
Marion County Election Board, 553 U.S.
181, 128 S.Ct. 1610, 170 L.Ed.2d 574
(2008), which upheld Indiana’s photo voter
ID law and emphasized the importance of
protecting the integrity of election process-
es. Justice Stevens’s opinion rejected the
claim that Indiana had to advance ‘‘proof’’
of actual in-person voter fraud in order to
justify the statute. Fourteen states passed
photo voter ID laws in the wake of Craw-
ford.


Third, the range of qualifying SB 14
IDs, while narrower than that in some
similar ID laws, poses no obstacle to vot-


ing for at least 95.5% of all Texas voters
who have unexpired (or no later than 60
days past expiry) driver’s licenses, Texas
personal identification cards, military IDs
with a photo, United States passports,
United States citizenship certificates with
a photo, or licenses to carry a handgun.
For those who lack such IDs, the law
offers a cost-free Election Identification
Card (‘‘EIC’’) obtainable at state DMV
offices (like the free card available in
Indiana). Photo voter IDs are not required
for elderly and disabled voters, as they
may vote with mail-in ballots.


At trial, the alleged adverse racial im-
pact of SB 14 was derived from statistical
estimates of the relative numbers of Anglo,
Black, and Hispanic voters who ‘‘do not
possess SB14-compliant IDs.’’ That is to
say, of the 4.5% who may lack qualifying
IDs, a disproportionate number are Black
and Hispanic voters. Still, approximately
the same number of Anglo registered vot-
ers (approx. 296,000) as the total of Black
(approx. 128,000) and Hispanic (approx.
175,000) voters lack the requisite IDs. Put
otherwise, approximately 2% of Anglo,
5.9% of Hispanic and 8.1% of Black voters
comprise the 4.5% who lack SB 14 IDs but
could vote with EICs; the law poses no
obstacle for over 90% of minority voters.


Despite extraordinary efforts to find
voters ‘‘disenfranchised’’ by SB 14, the
DOJ could not uncover any, and no repre-
sentative of the plaintiff organizations
found any of their members unable to vote
because of SB 14. Three plaintiffs claimed
they could not vote in person under SB 14,
but two of those qualified for ballots by
mail. The plaintiffs’ case thus turned on
the extent to which it could be estimated
that those who do not possess SB 14 IDs
would find it difficult to acquire EICs. It
was assumed that the 4.5% overwhelming-
ly include the poor (of all races). There
was expert testimony, unsupported by any
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hard data, that ‘‘the poor’’ are less likely to
have actual or certified copies of birth
certificates, the principal document re-
quired for an EIC. Obtaining birth certifi-
cates was testified to be challenging for
the poor, especially those who had moved
from their original birthplaces, but no esti-
mates of this class’s mobility were offered.
Finally, even if the poor had birth certifi-
cates or obtained them, the district court
found that travelling to DMV offices to
procure EICs could be time-consuming,
burdensome and interfere with hourly
work schedules.


II. The Majority’s Erroneous Discus-
sion of Discriminatory Intent


SB 14 is a facially neutral law of general
applicability, whose photo ID requirement
poses no obstacle to the overwhelming ma-
jority of registered Texas voters. The law
has a racially disparate impact upon a
subset of minority voters. But there is ‘‘no
smoking gun,’’ not even code words that
suggest discriminatory intent in the thou-
sands of pages of legislative documents
and deposition transcripts that the district
court compelled the state to produce. The
majority entirely ignores the total absence
of direct evidence and, moreover, has to
exclude (by force of precedent) the evi-
dence most heavily relied on by the district
court. Still, the majority finds ‘‘more than
a scintilla of evidence’’ that could allow the
district court on remand to condemn the
law as, at least in part, racially motivated.
I fully agree with Judge Clement’s applica-
tion of the Arlington Heights factors and
will not repeat the discussion in her sepa-


rate dissent. My additional disagreements
are two-fold. First, the majority fails to
follow the totality of Supreme Court prece-
dents pertaining to the interpretation of
legislative intent.5 Second, the majority
butchers, when it does not ignore, the
relevant facts.


A. Applicable Legal Principles


‘‘[O]fficial action will not be held uncon-
stitutional solely because it results in a
racially disproportionate impact TTTT Proof
of racially discriminatory intent or purpose
is required to show a violation of the Equal
Protection Clause.’’ Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429
U.S. 252, 264–65, 97 S.Ct. 555, 563, 50
L.Ed.2d 450 (1977). This is shared ground,
as it is that Arlington Heights sets out
certain factors that may be relevant to
proving the intent of the legislature.


Arlington Heights’s discourse on prov-
ing discriminatory legislative intent does
not exist in a vacuum. There, the Court
upheld a zoning board decision that pre-
vented the construction of a low-income
housing project in a Chicago suburb. The
facially neutral zoning order had a discrim-
inatory impact on minorities who were
more likely to inhabit the project. The
Court attempted to catalog how a legisla-
tive decision, and the steps leading to it,
might display an impermissible motive.
Notably, in each case cited to exemplify its
listed factors, discriminatory motive could
be easily inferred. A county closed public
(heavily minority) schools while private
segregated schools received financial sup-
port.6 A state constitutional amendment


5. The majority also erroneously equates find-
ing legislative intent with finding discrimina-
tion in employment cases. The intent of the
legislature is a pastiche of each individual
representative’s views, mixed policies and
motives. An employer, in contrast, is held to
have a single motive and policy. A facile equa-
tion of these two situations elides the difficul-


ty in legislative cases, which the Supreme
Court plumbed in cases described above.


6. Vill. of Arlington Heights v. Metro. Hous.
Dev. Corp., 429 U.S. 252, 267, 97 S.Ct. 555,
564, 50 L.Ed.2d 450 (1977) (citing Griffin v.
Sch. Bd., 377 U.S. 218, 84 S.Ct. 1226, 12
L.Ed.2d 256 (1964)).
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was passed to overturn laws that had re-
cently banned discrimination in private
home sales.7 And zoning regulations were
immediately changed, or a moratorium on
new construction declared, or land rezoned
to park use when a public housing project
was proposed.8 Highly relevant to legisla-
tive purpose, the Court held, but ‘‘extraor-
dinary’’ because it could not normally be
compelled, would be evidence of legislative
history and legislators’ contemporaneous
statements. Id. at 268, 97 S.Ct. 555. The
Court applied its newly listed factors to a
very ordinary and neutral zoning process
and found no racially discriminatory pur-
pose. Id. at 269–71, 97 S.Ct. 555.


Nothing in Arlington Heights suggests
that the Court’s listing of relevant factors
licenses courts to string together bits of
circumstantial evidence that wholly lack
racial content and then undo any law with
an incidental disparate impact. In Arling-
ton Heights, the Court found no basis for
doing so.


Arlington Heights followed Washington
v. Davis, in which the Court held that
purposeful discrimination is required to es-
tablish Equal Protection violations. De-
spite evidence that four times more Blacks
than Whites failed the District of Colum-
bia’s verbal proficiency test for police ap-
plicants, 426 U.S. 229, 237, 96 S.Ct. 2040,
2046, 48 L.Ed.2d 597 (1976), the Court
found no purposeful discrimination, id. at
246, 96 S.Ct. 2040. ‘‘The test is neutral on
its face and rationally may be said to serve
a purpose the Government is constitution-
ally empowered to pursue.’’ Id. Other facts


recounted how the District was attempting
to recruit minority police officers.


Critical for this case is the Court’s con-
clusion in Washington v. Davis:


A rule that a statute designed to serve
neutral ends is nevertheless invalid, ab-
sent compelling justification, if in prac-
tice it benefits or burdens one race more
than another would be far-reaching and
would raise serious questions about, and
perhaps invalidate, a whole range of tax,
welfare, public service, regulatory, and
licensing statutes that may be more bur-
densome to the poor and to the average
black than to the more affluent white.


Id. at 248, 96 S.Ct. 2040. For precisely this
reason, courts must walk a fine line be-
tween acknowledging discriminatory im-
pact in a neutral law and discerning dis-
criminatory purpose from nothing more
than creative inferences.


Two years after Arlington Heights, the
Court rejected inferring discrimination
against women in a Massachusetts law that
conferred an absolute lifetime state em-
ployment preference for veterans. Pers.
Adm’r of Mass. v. Feeney, 442 U.S. 256, 99
S.Ct. 2282, 60 L.Ed.2d 870 (1979).9 The
district court had found no overt sex-dis-
criminatory purpose by the legislature but
concluded that the consequences of the
absolute-preference formula for women’s
employment opportunities ‘‘were too inev-
itable to have been ‘unintended.’ ’’ Id. at
261, 99 S.Ct. 2282. But the Court focused
on the legitimate, noninvidious purpose of
the law, which broadly included both male
and female veterans, and it noted that


7. Id. (citing Reitman v. Mulkey, 387 U.S. 369,
373–76, 87 S.Ct. 1627, 1629–31, 18 L.Ed.2d
830 (1967)).


8. Id. at nn.16–17 (citing Kennedy Park Homes
Ass’n v. City of Lackawanna, 436 F.2d 108 (2d
Cir. 1970); Dailey v. City of Lawton, 425 F.2d
1037 (10th Cir. 1970); Progress Dev. Corp. v.
Mitchell, 286 F.2d 222 (7th Cir. 1961)).


9. A finding of discrimination had been re-
manded for reconsideration in light of Wash-
ington v. Davis. Pers. Adm’r of Mass v. Feeney,
442 U.S. 256, 260, 99 S.Ct. 2282, 2286, 60
L.Ed.2d 870 (1979).
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significant numbers of male nonveterans
were also disadvantaged by the law. Id. at
274–75, 99 S.Ct. 2282.10 The adverse im-
pact of the law was gauged according to all
the affected citizens, not just the minority
group.


Significantly, the Court rebuffed three
arguments reminiscent of contentions ad-
vanced in this case to support a finding of
discriminatory purpose. First, even though
the military may have historically discrimi-
nated against women, ‘‘the history of dis-
crimination against women in the military
is not on trial in this case.’’ Id. at 278, 99
S.Ct. 2282; see also Milliken v. Bradley,
418 U.S. 717, 745, 94 S.Ct. 3112, 3127, 41
L.Ed.2d 1069 (1974) (remedy cannot be
imposed on other government bodies not
having been shown to violate Constitution).
In other words, exogenous effects of past
discrimination cannot be used to impute a
contemporary discriminatory purpose.


Second, the Court held, discriminatory
purpose:


implies more than intent as volition or
intent as awareness of consequences
TTTT It implies that the decisionmaker
TTT selected or reaffirmed a particular
course of action at least in part ‘because
of,’ not merely ‘in spite of,’ its adverse
effects upon an identifiable group. Yet
nothing in the record demonstrated that
this preference for veterans was origi-
nally devised or subsequently reenacted
because it would accomplish the collater-
al goal of keeping women in a stereotyp-
ic and predefined place in the Massachu-
setts Civil Service.


Id. at 279, 99 S.Ct. 2282. Thus, as in
Arlington Heights, an absence of direct
evidence of discriminatory intent should be
compelling.


Third, the Court rejected the plaintiffs’
complaint that the law was excessively
broad, unfair, and controversial with a firm
reminder that ‘‘the Fourteenth Amend-
ment ‘cannot be made a refuge from ill-
advised laws.’ ’’ Id. at 281, 99 S.Ct. 2282
(internal citation omitted). That a law
might have been written differently with
respect to impact does not condemn it
under the Equal Protection Clause.


In a footnote, the Court acknowledged
the possibility that a strong inference of
discrimination could perhaps be drawn
from a stark sex-based impact, but the
Court cautioned that


[i]n this inquiry—made as it is under the
Constitution—an inference is a working
tool, not a synonym for proof. When, as
here, the impact is essentially an un-
avoidable consequence of a legislative
policy that has in itself always been
deemed to be legitimate, and when, as
here, the statutory history and all of the
available evidence affirmatively demon-
strate the opposite, the inference simply
fails to ripen into proof.


Id. at 279 n.25, 99 S.Ct. 2282. Inferences
cannot substitute for proof where the
available evidence demonstrates no invidi-
ous intent.


The case before us falls comfortably in
line with Arlington Heights, Washington
v. Davis, and Feeney.11 First, the facially
neutral laws in each of those cases worked


10. Justice Stevens’s concurrence pointed out
that about 2.8 million women were adversely
affected by the law, but so were over 1.8
million men, a comparison he found signifi-
cant ‘‘to refute the claim that the rule was
intended to benefit males as a class over fe-
males as a class.’’ Id. at 281, 99 S.Ct. 2282.


11. It is true that the primary holdings in
Washington v. Davis and Feeney worked out
the relationship between disparate impact
and the Equal Protection clause, but in each
case, to uphold the law in question, the Court
necessarily had to find no purposeful discrim-
ination by the legislature. This discussion re-
flects that aspect of the decisions.







286 830 FEDERAL REPORTER, 3d SERIES


a far more dramatic disparate impact on
minorities than does SB 14’s specification
of qualifying photo voter IDs. SB 14, after
all, has no disparate impact on over 90% of
all registered Black and Hispanic voters.
Second, as in the Supreme Court cases, SB
14 has legitimate noninvidious purposes:
ensuring the integrity of in-person ballot-
ing and public confidence in election out-
comes. Third, as in Washington v. Davis,
where surrounding circumstances con-
firmed an absence of discriminatory intent,
426 U.S. at 246–47, 96 S.Ct. at 2051, SB 14
authorized an EIC for all voters without
drivers’ licenses, presumably the poor, to
satisfy the photo ID requirement. Fourth,
as in Feeney, not only minority voters but
an equal number of Anglo voters are with-
in the 4.5% who do not have qualifying
IDs. Fifth, in not one of those cases did
the Court require ‘‘proof’’ that the chal-
lenged statute was effective or the best
choice to achieve the legislative objective.
Instead, the Court in Feeney admonished


that the Fourteenth Amendment is not a
‘‘refuge from ill-advised TTT laws.’’ 442
U.S. at 281, 99 S.Ct. at 2297 (internal
citation omitted).


The majority ignores the foregoing simi-
larities between this case and the govern-
ing trio of Supreme Court authorities. In
fact, following this trio, no comparable fed-
eral court decision in forty years has found
that any facially neutral state law was
passed with discriminatory purpose.12 The
majority opinion further defies those au-
thorities by relying excessively on exoge-
nous effects of discrimination and ‘‘long
ago’’ legislative actions, and by authorizing
a string of inferences to become a ‘‘syn-
onym for proof’’ contrary to Feeney. See
id. at 279 n.25, 99 S.Ct. 2282.


But even if there were merit in the
majority’s inadequate reading of the Su-
preme Court’s decisions, the ‘‘proof’’ ad-
duced in support of the majority opinion is
nonexistent.13 We move on to address the


12. Cf. Hunter v. Underwood, 471 U.S. 222,
105 S.Ct. 1916, 85 L.Ed.2d 222 (1985) (over-
turning an Alabama constitutional provision
dating from 1901 with abundant evidence of
discriminatory intent to disenfranchise Black
felons); Garza v. Cty. of L.A., 918 F.2d 763
(9th Cir. 1990) (holding that action by a coun-
ty, not a state legislature, to fragment Hispan-
ic voting population to perpetuate incumben-
cies amounted to intentional discrimination);
Harris v. Siegelman, 695 F.Supp. 517 (M.D.
Ala. 1988) (finding intentional discrimination
where policies of: appointing only White poll
officials; keeping electoral process closed to
Black citizens by law and through use of
fraud, force, and intimidation; and retaining
provisions from racially inspired law requir-
ing that voter seeking assistance swear oath
to inspectors that he or she is unable to write
English language and limiting to five minutes
time that voter may remain inside voting
booth amounted to intentional discrimina-
tion); Baker v. City of Kissimmee, Fla., 645
F.Supp. 571 (M.D. Fla. 1986) (holding that
the city intentionally discriminated against
Black citizens by providing municipal ser-
vices of street paving, resurfacing, and main-
tenance to identifiable Black residential


neighborhoods in a disparate and unequal
manner in violation of Equal Protection
Clause, where about 63% of street footage in
Black neighborhoods was unpaved compared
to about 39% in White neighborhoods, and
about 95% of resurfacing programs occurred
in White neighborhoods compared to about
5% in Black neighborhoods).


Judge Costa attempts to explain away the
absence of any comparable case in over forty
years declaring that a state legislature acted
with discriminatory intent. The presence of
preclearance under Section 5 in some juris-
dictions does not explain why there are no
findings of purposeful discrimination by a
state legislature either outside the jurisdic-
tions covered by preclearance or beyond the
subject of voting regulations. Washington v.
Davis, Feeney, and Arlington Heights all re-
jected discrimination claims not arising from
voting rights. Like the majority, Judge Costa
continues to fear de jure discrimination by
states fifty years after passage of the major
federal civil rights laws in this country.


13. Judge Costa’s separate opinion requires
special comment to the extent it admits a
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errors and omissions committed in the ma-
jority’s analysis of the record.


B. Record Analysis


The following section tracks each of the
alleged ‘‘facts’’ from which the majority
opinion draws inferences of discriminatory
intent.


1. ‘‘the record does not contain direct
evidenceTTTT’’


As the majority acknowledges, the rec-
ord is barren of any ‘‘direct evidence that
the Texas Legislature passed SB 14 with a


racially invidious purpose.’’ After making
this observation, the court quickly pivots
to cataloguing various pieces of circum-
stantial evidence, but the majority fails to
mention that the plaintiffs unearthed no
direct evidence of discriminatory intent
even after they were granted wide-ranging
and invasive discovery into potentially
privileged 14 internal correspondence of the
Legislature. Indeed, legislators, their staff,
and even the Lt. Governor produced thou-
sands of documents, including office files,
bill books, personal correspondence con-
cerning SB14, access to personal and offi-


‘‘different starting point’’ for assessing a dis-
criminatory purpose claim. In plain English,
he argues a theory never litigated in this case,
unsupported by any evidence, at odds with
the Supreme Court’s decision in Feeney, and
unsupported by the only cases he relies on.
After his lament about the duration of the
instant litigation, there is no justification for
bringing up points that are unpreserved, not
briefed, and therefore not entitled to consider-
ation on remand. Judge Costa’s theory is that
political partisanship can be tantamount to a
proxy for discriminatory intent. That is not
what the Court held in Feeney: ‘‘ ‘Discrimina-
tory purpose’ TTT implies more than intent as
volition or intent as awareness of conse-
quences.’’ 442 U.S. at 279, 99 S.Ct. at 2296.
The decisionmaker must have acted in part
‘‘because of,’’ not merely ‘‘in spite of’’ the
adverse effects of the legislation. Id. Judge
Costa points to no evidence indicating such a
discriminatory purpose to ‘‘suppress votes’’,
as opposed to ensuring the voters’ identity.
Further, in the single case he relies on (and
only the concurring opinion, at that), the dis-
trict court found direct evidence of purposeful
discrimination as well as partisanship. Garza
v. City of Los Angeles, 918 F.2d 763, 767 n.1,
771 (9th Cir. 1990). Judge Costa (and the
majority in fn. 30) cite Ketchum v. Byrne, 740
F.2d 1398, 1408 (7th Cir. 1984), for the prop-
osition that in factually egregious circum-
stances, local council redistricting to protect
political incumbents might intentionally dis-
criminate against minority voters. In Ket-
chum, however, the court refused to review
the question of intentional discrimination af-
ter the district court had resolved the case
under Section 2. Id. at 1409.


14. In Arlington Heights, the Supreme Court
cautioned that ‘‘judicial inquiries into legisla-
tive or executive motivation represent a sub-
stantial intrusion into the workings of other
branches of government’’ and that ‘‘[p]lacing
a decisionmaker on the stand is therefore
‘usually to be avoided.’ ’’ 429 U.S. at 268
n.18, 97 S.Ct. at 565 n.18. ‘‘In some extraor-
dinary instances TTT members might be called
to the stand at trial to testify concerning the
purpose of the official action, although even
then such testimony frequently will be barred
by privilege.’’ Id. at 268, 97 S.Ct. 555.


Since Arlington Heights, courts frequently
rely on the legislative privilege to repel at-
tempts by plaintiffs to subject legislators to
the burdens of civil litigation. See In re Hub-
bard, 803 F.3d 1298, 1307–08 (11th Cir. 2015)
(quashing subpoenas for the production of
documents served on legislators and a Gover-
nor in a First Amendment retaliation case);
Reeder v. Madigan, 780 F.3d 799, 806 (7th
Cir. 2015) (dismissing, based on legislative
immunity, plaintiff’s claim that the Illinois
Senate violated his First Amendment rights by
denying him media credentials); Brown &
Williamson Tobacco Corp. v. Williams, 62
F.3d 408 (D.C. Cir. 1995) (quashing subpoe-
nas for disclosure of subcommittee docu-
ments served on members of a Congressional
subcommittee by private defendants in an un-
related civil lawsuit); MINPECO, S.A. v. Conti-
commodity Servs., Inc., 844 F.2d 856 (D.C.
Cir. 1988) (same).


In this case, however, the district court
disregarded this authority and opted to take a
piecemeal, balancing approach to the legisla-
tors’ legislative privilege.
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cial email accounts, and e-mail communica-
tions between legislators and lawyers at
the Texas Legislative Council.15 Addition-
ally, the plaintiffs took weeks of seven-
hour-long depositions from over two dozen
witnesses, including: eleven legislators and
members of their staff 16 and over a dozen
individuals from state agencies such as the
Department of Public Safety, the Office of
the Secretary of State, the Office of the
Attorney General, and the Department of
State Health Services. The record also
contained twenty-nine depositions of legis-
lators, their staff, and state agency officials
that were taken in the SB 14 preclearance
litigation; sixteen of these depositions were
of the legislators themselves. Yet, this un-
precedented and probing inquisition into
reams of documents and hours of testimo-


ny uncovered not a single slip of the
tongue or errant statement indicative of a
racially discriminatory motive behind SB
14. Were SB 14 tainted by racially discrim-
inatory intent, one would expect to find at
least some hint of such invidious intent in
the thousands of files and hours of deposi-
tion testimony, which were aggregated
from a diverse cross-section of state offi-
cials. Instead, the evidence demonstrated
just the opposite: that SB 14 was passed to
deter voter fraud and promote ballot integ-
rity, thereby increasing voter turnout.17


This is not to say that circumstantial
evidence of intent may be not used in
proving intentional discrimination, Arling-
ton Heights, 429 U.S. at 266, 97 S.Ct. at
564. However, in this rare case where the


15. See, e.g., ROA 83316–17 (requesting from
Senator Fraser ‘‘[a]ll documents related to
communications between, among, or with
you, the office of the Governor, the office of
the Lt. Governor, the office of the Secretary of
State, the Department of Public Safety, the
office of the Texas Attorney General, any Leg-
islator or Legislators, their staff or agents,
lobbyists, groups, associations, organizations,
or members of the public concerning the
State of Texas’s consideration of a require-
ment that voters present identification to cast
a ballot, from January 1, 2005, through No-
vember 30, 2010).


16. Lt. Gov. Dewhurst (ROA 60999); Senator
Dan Patrick (ROA 620987); Senator Robert
Duncan (ROA 61062); Senator Troy Fraser
(ROA 61168); Senator Tommy Williams (ROA
62692); Speaker Joe Straus (ROA 65509);
Rep. Debbie Riddle (ROA 62219); Rep. Patri-
cia Harless (ROA 61343); Bryan Hebert, Gen-
eral Counsel to the Lt. Governor (ROA
60999); Janice McCoy, Chief of Staff to Sena-
tor Troy Fraser (ROA 64226); and Colby
Beuck, Chief of Staff to Rep. Harless (ROA
60918).


17. See Lt. Gov. Dewhurst Dep. at 122 (ROA
61026) (‘‘presenting the ID listed in Senate
Bill 14 is a substantial improvement towards
the goals that most people have, and that is to
fight voter fraud, because all of these four
points will show who the person is, divert
voter fraud and to provide more confidence in


the election process and result in a larger
voter turnout.’’); Senator Patrick Dep. at 106
(ROA 62122) (‘‘To protect the integrity of the
ballot box—and pass a bill that the vast ma-
jority of people had indicated they wanted
passed and believed should pass.’’); Senator
Fraser Dep. at 174, 177 (ROA 61204–05)
(agreeing that the purpose of SB 14 was to
deter voter fraud and to ‘‘protect the integrity
of the voting box’’); Senator Duncan Dep. at
127–29 (ROA 61091) (‘‘The purpose of the bill
was to preserve ballot integrity and to prevent
people from just basically harvesting voter ID
cards or voter registration cards and using
them to influence primary and general elec-
tions.’’); Senator Williams Dep. at 115 (ROA
62709) (‘‘I think the purpose of the bill was to
prevent in-person voter fraud. That would in-
clude people who weren’t citizens of the Unit-
ed States who tried to vote.’’); Rep. Straus
Dep. at 49 (ROA 65521) (‘‘I think just general
voter ballot security just to be certain that
those who were casting votes were doing so
legitimately.’’); Rep. Harless Dep. at 85 (ROA
61359) (‘‘I can’t recall the answer of all the
purposes of it, but mainly to provide for the
integrity of the in-person voting by showing a
photo ID.’’); Rep. Riddle Dep. at 68 (ROA
62228) (‘‘It is critically important for us to
maintain the integrity of the ballot box and
for the voters to have 100 percent confidence
in the integrity of the ballot box.’’).
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plaintiffs engaged in a searching inquiry
into the legislative process, the circum-
stantial evidence would have to be over-
whelming to support a theory—not borne
out by any direct evidence—that there was
a vast but silent conspiracy to pass a ra-
cially discriminatory law that permeated
both houses of the Legislature, the Lt.
Governor’s office, the Governor’s office,
and various state agencies. Cf. Price v.
Austin Indep. Sch. Dist., 945 F.2d 1307,
1318 (5th Cir. 1991) (upholding a district
court’s no-discriminatory-intent finding
concerning a school board’s adoption of a
student assignment plan and noting that
when decisionmakers testify without invok-
ing the privilege, ‘‘the logic of Arlington
Heights suggests that’’ such direct evi-
dence is ‘‘stronger than the circumstantial
evidence proffered by the plaintiffs’’); see
also Flemming v. Nestor, 363 U.S. 603,
617, 80 S.Ct. 1367, 1377, 4 L.Ed.2d 1435
(1960) (‘‘[O]nly the clearest proof could
suffice to establish the unconstitutionality
of a statute on [the] ground [of improper
legislative motive]. Judicial inquiries into
Congressional motives are at best a haz-
ardous matter, and when that inquiry
seeks to go behind objective manifesta-
tions it becomes a dubious affair indeed.’’).


2. Quoting Senator Fraser as ‘‘know-
ing that the law would be subject to
preclearance’’ and Mr. Hebert, Lt.
Gov. Dewhurst’s General Counsel,
on talking points to senators, with
implication these could be construed
as masks for racist motives


To the majority, ‘‘[t]here is evidence that
the proponents of SB 14 were careful
about what they said and wrote about the
purposes of SB 14, knowing it would be
challenged during the preclearance pro-
cess under the Voting Rights Act.’’ For
this proposition, they highlight a statement
by Senator Fraser, one of SB 14’s authors,
who testified that ‘‘the public legislative


record would either go to the Department
of Justice or a three-judge panel as a part
of the [Voting Rights Act] Section 5 review
process.’’ Because Senator Fraser was
‘‘aware that everything that [he] was say-
ing was part of a public record,’’ the ma-
jority imply, it is unsurprising that no
direct evidence of discrimination was found
in the unprecedented legislative discovery.


The district court did not rely on Fra-
ser’s statements to explain away the lack
of a ‘‘smoking gun’’ in the legislative rec-
ord or discovery. See Veasey v. Perry, 71
F.Supp.3d 627, 702 (S.D. Tex. 2014). At
most, his testimony reflects simple and
uncontroversial facts.


Senator Fraser’s deposition excerpts
were read into the record by the State
during the Veasey trial. The majority opin-
ion quotes from the plaintiff’s ‘‘cross-exam-
ination’’ portion. When asked if it was his
belief ‘‘that the public legislative record
would either go to the Department of Jus-
tice or a three-judge panel as part of the
Section 5 review process,’’ Senator Fraser
testified that he ‘‘did believe it would go
one of those two places.’’ Senator Fraser
was then asked if this made him consider
‘‘what sort of statements [he] made on the
Senate Floor?’’ Senator Fraser did not
respond that he was especially careful in
his floor statements about SB 14 or any-
thing even close to that. Instead, he simply
responded that he ‘‘was aware that every-
thing [he] was saying was part of the
public record.’’


Senator Fraser’s testimony does not
support the inference that SB 14 propo-
nents were unusually careful about what
they wrote and said. Senator Fraser’s
awareness that the public legislative rec-
ord would be scrutinized by the Justice
Department or a three-judge court under
the preclearance process is a statement of
fact. Between 1975 and 2013, any change
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in Texas voting procedures had to be ‘‘ap-
proved by federal authorities in Washing-
ton, D.C.—either the Attorney General or
a court of three judges.’’ Shelby Cty. v.
Holder, ––– U.S. ––––, 133 S.Ct. 2612,
2620, 186 L.Ed.2d 651 (2013).


Senator Fraser’s statement that he was
aware that his Senate Floor statements
would be part of the public record is also a
fact. The legislative record is a matter of
public record under the Texas Constitu-
tion. See TEX. CONST. art. III, § 12(a). The
Texas Senate Staff Services office makes
the audio recordings of all Senate Floor
proceedings available to the public free of
charge.


Most importantly, however, the facts
conveyed by Senator Fraser are not pro-
bative about why the unprecedented dis-
covery into the private correspondence and
documents of SB 14 proponents turned up
no evidence of discriminatory intent. Sena-
tor Fraser’s testimony deals with public
records and floor statements. It says noth-
ing about why SB 14 proponents would
have censored themselves privately. Based
on Arlington Heights, no one could have
predicted a federal court would order such
unprecedented discovery from Senator
Fraser or the Legislature.


The majority also emphasizes a piece of
deposition testimony by Bryan Hebert, the
deputy general counsel for the Lt. Gover-
nor, that he sent an email reminding sena-
tors to emphasize the ‘‘detection and de-
terrence of fraud and protecting public
confidence in elections as the goal of SB
14.’’


Once again, the district court did not
rely on this statement of Mr. Hebert. See
Veasey v. Perry, 71 F.Supp.3d at 702. He-
bert’s statement was made in an email
sent to various Senate staffers laying out
plans for the floor debate on SB 14. He


characterized it as ‘‘an attempt to—at best
TTT outline TTT how things might go.’’
Stressing the detection and deterrence of
fraud and promoting public confidence in
elections was listed as a ‘‘floor task’’ be-
cause, as Hebert understood it, ‘‘that was
the goal of the bill.’’


Hebert’s statement is not probative of
why there would be no evidence turned up
in the private legislative discovery. He-
bert’s statement merely urges the use of
talking points in Senate Floor speeches.
Politicians emphasize and reemphasize
talking points because they are effective,
not because they are seeking to cover up
ulterior motives. See Citizens United v.
FEC, 558 U.S. 310, 364, 130 S.Ct. 876, 912,
175 L.Ed.2d 753 (2010) (‘‘[S]ound bites,
talking points, and scripted messages TTT


dominate the 24–hour news cycle.’’). He-
bert’s statement offers no support for the
proposition that the plaintiffs’ failure to
uncover evidence of discrimination can be
ascribed to a cover-up by SB 14 propo-
nents.


3. Legislators were ‘‘aware’’ of racial
disparate impact


The majority opinion also contends that
SB 14 proponents were aware of the dis-
proportionate impact it would have on mi-
nority voters. The majority relies on three
statements. First, in his deposition, Repre-
sentative Todd Smith, a proponent of SB
14 in the Texas House of Representatives,
was asked if he recalled the conclusions of
studies he read about the effect of voter
ID laws on minorities. Smith testified that
he did not recall the conclusions, but that
‘‘there’s a study for every conclusion that
you want to reach.’’ Smith then more or
less volunteered that, in his opinion, it was
‘‘common sense’’ that ‘‘the people that do
not have photo IDs [are] more likely to be
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minority.’’18 Second, Hebert testified that it
was ‘‘possible’’ that an indigency affidavit
provision would have reduced the burden
on poor voters and that he suspected, but
did not know, that poor voters were dis-
proportionately minority. Contemporane-
ous with SB 14’s passage, Hebert prepared
a memo for other Senate staffers in which
he opined that it was doubtful that SB 14
would be precleared by the Justice De-
partment without additional IDs. His
memo is entirely an opinion predicated on
a comparison of SB 14 to a Georgia voter
ID law that obtained preclearance. It pro-
vides only some support for the proposi-
tion that the disparate impact of SB 14
was known among legislative staffers. Un-
mentioned by the majority (or the district
court) is Hebert’s further opinion that
though he was ‘‘unclear’’ how a three-judge
court might rule, they ‘‘might be more
favorable’’ to preclearing the law.19


These three statements were the uni-
verse relied upon by the district court for
the proposition that it was ‘‘clear that the
legislature knew that minorities would be
most affected by the voter ID law.’’ Veasey
v. Perry, 71 F.Supp.3d at 657–58.


The majority opinion uses the ‘‘common
sense’’ opinion of a member of the Texas
House of Representatives and the ‘‘suspi-
cions’’ of the Lt. Governor’s deputy gener-
al counsel to leap to the conclusion that
‘‘the drafters and proponents of SB 14
were aware of the likely disproportionate
effect of the law on minorities.’’ Even if
these statements were enough to imply
knowledge on the part of the entire Texas
Legislature, however, awareness of the
disparate impact of a law does not prove a
legislature’s intent to discriminate. Feeney,


442 U.S. at 279, 279 n.25, 99 S.Ct. at 2296,
2296 n.25; Lewis v. Ascension Parish Sch.
Bd., 662 F.3d 343, 349 (5th Cir. 2011) (per
curiam).


4. Senator Fraser believes the Voting
Rights Act has outlived its useful
life; Senator Fraser ‘‘not advised’’
about possible disparate impact;
Proponents have ‘‘largely refused to
explain the rejection of ‘ameliora-
tive’ amendments,’’ an attitude that
was ‘‘out of character for sponsors of
major bills’’


Senator Fraser indeed testified at his
deposition that he believed the Voting
Rights Act had ‘‘outlived its useful life’’;
the district court did not rely on this state-
ment, and with good reason, too, since it
has no probative value. Nowhere in his
deposition did Senator Fraser state that
SB 14 sought to defy the Voting Rights
Act because of the law’s perceived obsoles-
cence. And it is odd to hold up his personal
opinion of the Act’s obsolescence for an
inference of purposeful discrimination
when it is, in part, shared by a majority of
the Supreme Court. See Shelby Cty., 133
S.Ct. at 2628.


Evidence that Senator Fraser answered
questions about SB 14’s disparate impact
with ‘‘I am not advised’’ is also not proba-
tive of discriminatory intent. Senator Fra-
ser was asked on the Senate floor if the
‘‘elimination of government documents as a
form of ID [will] disproportionately affect
African Americans and Hispanics?’’ He re-
sponded, ‘‘I am not advised,’’ but he also
testified that such an answer merely indi-
cates that the speaker does ‘‘not have suf-


18. Representative Smith’s ‘‘common sense’’
was only partially accurate because nearly
half of those lacking SB 14 ID are White.


19. The majority wisely does not rely—as the
district court did—on the fleeting statement of


Senator Rodney Ellis, an SB 14 opponent,
who speculated that ‘‘[i]n my mind, I think
TTT they knew the bill had a disparate im-
pact.’’
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ficient information to answer [the] ques-
tion.’’


The district court relied on a statement
from the bill’s opponent, Senator Ellis,
that answering ‘‘I am not advised’’ was
‘‘out of character’’ for the sponsor of a
major bill, which indicated to him that
Senator Fraser ‘‘drew the straw.’’ See
Veasey v. Perry, 71 F.Supp.3d at 647. It is
frankly difficult to tell what Senator Ellis
meant by the comment that Senator Fra-
ser drew the straw. But in no way does
Senator Ellis imply that Senator Fraser
acted with discriminatory intent. Just the
opposite, in fact. Senator Ellis refers to
Senator Fraser as his ‘‘friend.’’ Senator
Ellis acknowledges that Senator Fraser
stated on the Senate Floor that he did not
intend SB 14 to have a disparate impact,
and Senator Ellis himself said on the Sen-
ate Floor that he did not believe Senator
Fraser intended SB 14 to have a disparate
impact.


The majority states that ‘‘[a]nother sen-
ator [then-Senator Dan Patrick] admitted
at his deposition that he and other propo-
nents of SB 14 voted to table numerous
amendments meant to expand the types of
accepted IDs, expand the operating hours
of DPS stations issuing voter IDs, delay
implementation of SB 14 until an impact
study had been completed, and other ame-
liorative measures.’’ This is a fact; there is
no doubt that a number of amendments
were rejected and that the bill’s opponents
generally felt that these rejections were
inadequately explained. See id. at 646–47.
But it is incorrect to connect the rejection
of amendments with Senator Ellis’s ‘‘out of
character for major bills’’ comment. Sena-


tor Ellis’s comment referred only to Sena-
tor Fraser’s ‘‘I am not advised’’ answers.


5. Dr. Vernon Burton ties excuse of
preventing voter fraud to ‘‘Texas’s
history of racial voter suppression’’


The majority notes that Dr. Vernon
Burton ties the excuse of preventing voter
fraud to Texas’s history of racial voter
suppression. In both his expert report and
testimony, he specifically focused on: (1)
all-White primaries; (2) secret ballots; (3)
poll taxes; and (4) re-registration and voter
purges. In each instance, the majority
notes, Burton testified that the laws’ stat-
ed rationale was to prevent voter fraud.
From this, the majority contends it would
be possible to infer the Texas Legislature’s
alleged discriminatory intent in enacting
SB 14 half a century later because the
stated rationale was also the prevention of
voter fraud.


This recitation stands at odds with the
rest of the majority’s opinion, which ex-
pressly disavows the district court’s reli-
ance on ‘‘Texas’s use of all-[W]hite prima-
ries from 1895–1944, literacy tests and
secret ballots from 1905–1970, and poll
taxes from 1902–1966’’ because ‘‘the dis-
trict court relied too heavily on the evi-
dence of State-sponsored discrimination
dating back hundreds of years.’’ As for
the re-registration and voter purges, Dr.
Burton’s expert report and testimony in-
dicate these refer to the Texas Legisla-
ture’s passing a re-registration law in
1966 that was found unconstitutional in
1971 20 and to a voter purge law enacted
in 1975 that was denied preclearance and
immediately enjoined—41 years ago.21 It


20. See Beare v. Smith, 321 F.Supp. 1100 (S.D.
Tex. 1971), aff’d sub nom. Beare v. Briscoe,
498 F.2d 244 (5th Cir. 1974).


21. See Flowers v. Wiley, S–75–103–CA (E.D.
Tex. 1975); see also Flowers v. Wiley, 675 F.2d
704, 705–06 (5th Cir. 1982) (discussing histo-


ry of law in the attorneys’ fees portion of the
case); Robert Brischetto et al., Texas, in QUIET


REVOLUTION IN THE SOUTH: THE IMPACT OF THE


VOTING RIGHTS ACT, 1965-1990, 233, 240 (Chan-
dler Davis & Bernard Grofman eds., 1994)
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flies in the face of the majority’s conclu-
sion that ‘‘the district court’s dispropor-
tionate reliance on long-ago history was
error,’’ to now smuggle in the very same
‘‘decades-old data and eradicated prac-
tices’’ in support of a finding of intention-
al discrimination. Shelby Cty., 133 S.Ct.
at 2627–29; see also Nw. Austin Mun.
Util. Dist. No. One v. Holder, 557 U.S.
193, 201–04, 129 S.Ct. 2504, 2511–12, 174
L.Ed.2d 140 (2009).


6. ‘‘Radical departures from normal
legislative process’’ that were ‘‘virtu-
ally unprecedented’’


The majority claims that ‘‘SB 14 was
subject to numerous and radical procedur-
al departures’’ that were ‘‘virtually unprec-
edented.’’ The majority has no support,
except the district court’s opinion, for its
conclusion. The district court, in turn, re-
lies only on the speculations of opposition
legislators, many of whom are plaintiffs in
this case, as to the procedural motivations
underlying SB 14’s passage. See Veasey v.
Perry, 71 F.Supp.3d at 647–51. The major-
ity expressly condemns the district court
because it ‘‘mistakenly relied in part on
speculation by the bill’s opponents about
proponents’ motives,’’ yet it condones pre-
cisely such speculation here. Sadly, neither
the majority nor the district court tells the
entire legislative saga as contained in the
record.


Most of the district court’s pre-2011 leg-
islative history citations are to public web-
sites that show only the results of votes,
not to the record or expert reports that
chronicle the drama behind those results.
See, e.g., id. at 645–46 nn.71–77. The entire
story appears from expert reports offered
for the plaintiffs (Drs. Lichtman and
Davidson) and the testimony of Lt. Gov.
Dewhurst, which are necessary to under-


stand the 2011 actions taken by the Legis-
lature.


First, a bit of background in how the
Texas Senate considers legislation is nec-
essary. At the start of the session, the
Senate adopts by majority vote rules that
will govern its business during the session.
These rules are usually rolled over from
the prior session and then tweaked accord-
ingly. One rule that has been consistently
adopted since World War II is the ‘‘two-
thirds rule.’’ Under ordinary rules, the
Senate can only consider legislation in the
order in which it appears on the calendar.
However, two-thirds of senators present
and voting may vote to suspend the usual
order of business and consider other busi-
ness out of turn. In practice, there is basi-
cally a two-thirds requirement to consider
bills in the Texas Senate, analogous to the
cloture rule in the U.S. Senate. This occurs
because of ‘‘blocker bills.’’ A blocker bill is
a routine or non-controversial bill, such as
one dealing with landscaping at the Capitol
or the decorations in the Senate Chamber,
that is placed first on the agenda. It is
intentionally almost never passed. To get
around the blocker bill and consider legis-
lation following it on the agenda, a two-
thirds vote is required to suspend the usu-
al order of business. After receiving the
required two-thirds vote, the legislation
can be passed by a majority vote. In a
chamber with 31 senators, 11 can block
under the two-thirds rule. As will be dis-
cussed, there are various ways around the
two-thirds rule, many of which are com-
monly employed.


Beginning before the 2005 session of the
Texas Legislature, opinion polls showed
that a large majority of Texans supported
photo voter ID laws. Further, Texas offi-
cials believed that some Texans simply did
not vote because they did not have confi-
dence in the system or that their votes


(book cited in Burton expert report summar- izing this history).
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would matter. To address these related
concerns, proponents of a voter ID law
began to negotiate with opponents—almost
uniformly Democrats—about a compro-
mise bill that could pass both houses and
become law in accordance with the over-
whelming public opinion of the citizenry in
Texas. Despite voicing private support for
a bill, adding language they believed would
address some of their concerns, and gener-
al efforts on the part of proponents to
compromise, opponents remained intransi-
gent. They even voiced private concerns
that they were ‘‘upside down’’ in their op-
position despite strong public support for a
bill, but held out because they feared pri-
mary opponents if they voted in favor of a
voter ID bill.


Against this backdrop, the Legislature
proposed the first iteration of a voter ID
bill in 2005. The majority ignores it, and
the district court says only that ‘‘[t]he bill,
after being reported out of the Elections
Committee, passed the House but died in
the Senate Committee on State Affairs.’’
Id. at 645. What actually happened is that
after the bill passed the Texas House,
proponents in the Senate attached it to
another elections bill in order to avoid the
two-thirds rule in the Senate, which is a
common legislative maneuver on related
bills. Senator Rodney Ellis vowed to fili-
buster the combined bill, and even came to
the Senate Chamber wearing tennis shoes
and a catheter to comply with Senate pro-
hibitions against sitting and restroom
breaks during floor speeches. Before his
filibuster could begin, however, opposition
Senator Leticia Van de Putte invoked a
germaneness rule and the combined bill
was withdrawn. The voter ID bill was then
sent to a House-Senate conference com-
mittee, but it was delayed behind several


other important measures and could not be
considered before the end of the session.


Voter ID was reintroduced in the 2007
legislative session and passed the Texas
House. Regarding the Senate, the majority
says nothing and the district court says
only that it was reported out of committee
and ‘‘[w]hile the rules were initially sus-
pended to take it up out of order for
second reading, the vote was reconsidered
and the measure failed. The rules were not
suspended, at which point the bill died.’’
Id. at 646.22 The true story is far more
enthralling than the district court’s sterile
recitation.


Eleven opponents of the bill—all Demo-
crats—had pledged going into the session,
as was their legislative prerogative, to
block any voter ID bill under the two-
thirds rule even though Lt. Governor De-
whurst had attempted to reach a compro-
mise with them before the session on the
substance of the bill. However, opposition
Senator Mario Gallegos was having compli-
cations from a liver transplant, which
meant that Democrat opponents lacked the
votes to block the bill in his absence.
Against the advice of his doctors, Gallegos
returned to Austin for the session specifi-
cally so he could vote against the voter ID
bill. Senator Bob Deuell, a Republican and
proponent of the bill, paid to have a medi-
cal supply company put a hospital bed in a
room adjacent to the Senate chamber for
Gallegos. Lt. Gov. David Dewhurst, also a
Republican, agreed to give Gallegos 24–
hour notice before any vote on the voter
ID bill would occur.


Meanwhile, Democrat Senator Carlos
Uresti became bedridden with the flu dur-
ing the session. He was absent from the
floor on May 15, 2007, when Senator Fra-
ser, the voter ID bill’s sponsor, moved to


22. The ‘‘rules TTT initially suspended’’ that the
district court refers to is the two-thirds rule;
thus, ‘‘suspending the rules’’ refers to getting


two-thirds to move a bill past a blocker bill,
which would be considered first under ordi-
nary rules.
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suspend the regular order of business to
consider the bill, which required the two-
thirds vote. Dewhurst testified that it is a
‘‘fairly common legislative practice’’ to ‘‘try
and move your bill when you have the
votes on the floor’’ and that it happens at
least monthly in every legislative session.
The opponents could not block the bill and
it passed, with Senator Gallegos voting
against it, 19-9 (just one more than two-
thirds). Democrat Senator Whitmire was
also not on the floor, and Lt. Governor
Dewhurst called on him numerous times
before skipping him in the vote. Mean-
while, Senator Uresti, alerted about the
vote by another senator, hastily returned
to the Senate chambers as the vote was
occurring, but initially missed it.


After the vote had been held and the
gavel fell, Democrat Senator Shapleigh
moved to verify the vote on the grounds
that Senator Whitmire had actually been
present for the vote and was improperly
skipped. Lt. Governor Dewhurst testified
that he accommodated the request because
he knew ‘‘that this [was] an important bill
to the Democrats and to the Republicans,’’
and he ‘‘didn’t want controversy.’’ He
‘‘bent over backwards to respect [Senator
Whitmire] and his statement’’ that he was
actually on the floor, so a verification (i.e.
second) vote was held. This allowed all 11
opposition senators to vote against it, with
Senator Uresti sprinting up the Capitol
steps to reach the floor just in time for the
vote and Senator Whitmire also returning
to the floor. The final vote was 20-11 (just
short of two-thirds). No further action was
taken on voter ID in the 2007 session after
the verification vote failed under the two-
thirds rule.


Before the 2009 session, where voter ID
would again be on the agenda, Lt. Gover-


nor Dewhurst again reached out to Demo-
crats in the Senate who had opposed legis-
lation in 2005 and 2007. This was to no
avail, as opponents remained entrenched.
At the beginning of the session, to avoid
the two-thirds rule that had thwarted leg-
islation in 2007, the Senate adopted a rules
change that allowed voter ID legislation to
proceed under a simple majority vote in-
stead. The rules change was made by ma-
jority vote. Senator Shapleigh raised two
points of order objecting to the rules
change, but Lt. Governor Dewhurst over-
ruled them ‘‘[b]ecause the rules of the
Senate permitted a majority of the Sena-
tors to change the Senate rules, so TTT


[this change] was entirely within the tradi-
tion and rules of the Senate.’’ According to
Karina Davis, the Senate Parliamentarian,
the Senate has only designated two catego-
ries of bills for such special treatment
since 1981: redistricting and voter ID. No-
tably, both of these categories have to do
with elections. This makes sense, as such
matters cut to the very heart of how a
representative democracy will function and
concern the ‘‘highly political judgments,’’
Bartlett v. Strickland, 556 U.S. 1, 17, 129
S.Ct. 1231, 1245, 173 L.Ed.2d 173 (2009)
(citation omitted), for which two-thirds
agreement is unlikely. Further, even
though the two-thirds rule has been sus-
pended by special treatment in only these
two categories, the legislative history of
the Senate is replete with examples since
World War II of Lt. Governors who got
the Senate to pass the blocker bill, thereby
enabling majority votes on later legislation
under the Senate’s normal rules.23


Beginning on March 10, 2009, the Sen-
ate held a 23–hour hearing on the pro-
posed bill that lasted until 6 AM the next
morning, at which members of the public
could testify. At the hearing’s conclusion,


23. The 2009 rules change also provided that
voter ID legislation would be referred to the
Senate Committee of the Whole (i.e. the entire


Senate) rather than traditional committee
structures. More on that to come.
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the bill passed the Senate. This time, how-
ever, the House would be the source of
voter ID’s demise. House leaders ex-
pressed a willingness to compromise, and
included many so-called ameliorative meas-
ures and a provision to delay implementa-
tion until 2013 of whatever passed.
Thwarted by opposition in both parties,
House leaders instead moved the bill the
Senate passed. House opponents decided
on a strategy called ‘‘chubbing’’ to kill the
bill.24 This was successful, as House oppo-
nents chubbed for 26 hours 25 over five
days and prevented over 200 bills, includ-
ing voter ID, from being passed. Governor
Perry considered, but ultimately decided
against, placing voter ID on the agenda for
the special legislative session he later
called.


After the 2009 session again ended with-
out a bill’s being passed, voter ID propo-
nents decided that the 2011 session would
be different. After repeatedly reaching out
to opponents, incorporating some of their
amendments/suggestions, and repeatedly
being rebuffed by extraordinary legislative
maneuvering, proponents decided to pass
whatever law they could that was modeled


after Indiana’s law that had been upheld
by the Supreme Court in Crawford 26 and
Georgia’s law that had received preclear-
ance from the Department of Justice. The
majority and the district court indict Texas
for supposedly being unresponsive to oppo-
sition needs and for introducing increas-
ingly strict bills. At least equally plausible
is that proponents perceived a legislative
necessity in the face of intransigence on
this ‘‘wedge issue that the Democrats were
not going to agree to regardless of the fact
TTT [that] a super majority of Texas voters
[of all races] were in favor of Voter ID.’’
As the district court put it, ‘‘the political
lives of some legislators depended upon’’
voter ID’s success. Veasey v. Perry, 71
F.Supp.3d at 658.


To that end, Governor Perry designated
voter ID legislation as an emergency. He
said in February 2010: ‘‘I might as well put
[the Legislature] on notice today: We’re
going to do voter ID in 2011. We can
either do it early, or we can do it late. [The
Legislature’s] call.’’ The emergency desig-
nation permitted, but did not require, vot-
er ID legislation to be considered during
the first 60 days of the 2011 session.27 It


24. Chubbing in the Texas House is analogous
to filibustering in the Texas Senate. With a
filibuster, a single senator speaks on a topic
for a long amount of time in order to prevent
further consideration. House rules prevent fil-
ibustering, but allow any representative the
ability to speak for 10 minutes on any bill he
favors. To chub, representatives use their al-
lotted 10 minutes to speak in favor of any and
all legislation, routine or not, that is consid-
ered before the target bill. When multiple
representatives combine their speaking privi-
leges across multiple bills, they are able to
run the clock out on target legislation slated
to be considered later in the session.


25. There are apparently no records kept on
the historical number or length of chubs in
the Texas House, but information is kept on
the number and length of analogous filibus-
ters in the Texas Senate. To put the 26 hour
chub into context, witness in this case and


former State Senator Wendy Davis’s 2013 fili-
buster against abortion legislation lasted just
11 hours. A 26 hour chub, were it a filibuster,
would be good for the sixth longest filibuster
in the history of the Texas Senate and longest
since the record (43 hours) was set in 1977.
See Filibusters and Chubbing, LEGISLATIVE REF-


ERENCE LIBRARY OF TEXAS, http://www.lrl.state.tx.
us/whatsNew/client/index.cfm/2011/5/23/
Filibusters-and-Chubbing (last visited June
27, 2016).


26. As demonstrated by the Attorney General
of Indiana as amicus in this case, the Indiana
and Texas laws are not meaningfully different.
See Brief of the States of Indiana, et al. as
Amici Curiae at 12–16, Veasey v. Abbott, No.
14-41127 (5th Cir. Apr. 29, 2016).


27. Eminent domain legislation, along with
perhaps a couple of other topics, were also
designated emergencies for the 2011 session.
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also meant that the Legislature could rea-
sonably believe it would be called back into
a special session if voter ID legislation was
not passed during the regular session.
Considering the legislation early in the
session, however, had a tactical advantage
because it would prevent opponents from
chubbing as they had done in 2009. Both
Democrats and Republicans also thought
that passing the legislation early in the
session would ‘‘get this issue behind them’’
so that there ‘‘wouldn’t [be] spillover on
other issues’’ for which there was a chance
of bipartisan cooperation.28 Proponents
also noted that opposition protestations to
early consideration were likely stall tactics
similar to those employed in the prior
three sessions. The bill 29 was designated a
priority of the Lt. Governor and according-
ly assigned a low bill number, but this does
not ‘‘expedite consideration of the bill in
any way except for putting members on
notice that it’s one of [the Lt. Governor’s]
priorities.’’ The majority takes issue with
the Senate’s consideration of SB 14 by the
Committee of the Whole (i.e. the entire
Senate) rather than through its traditional


committee structure. However, this was
done because the legislation was going to
be considered on an expedited basis, and
this is a commonly used and effective way
to disseminate information about such leg-
islation to the entire Senate.30 Far from
being ‘‘unusual,’’ as the district court de-
scribed it, Veasey v. Perry, 71 F.Supp.3d
at 648, it had been used for issues such as
school finance and redistricting within the
past decade before 2011.


To avoid what happened in 2007, the
Senate rolled forward the rule from the
2009 session that allowed voter ID bills to
be considered by simple majority rather
than two-thirds vote. The majority faults
the Legislature for this, but the decision is
easily explainable on political grounds—
the majority party wanted to avoid the
two-thirds rule that had blocked similar
legislation in a prior session.31 Further, as
just discussed, the Legislature could rea-
sonably believe that Governor Perry would
call an emergency session to consider vot-
er ID legislation if not passed during the


28. Further, all of the emergency legislation
was considered early in the 2011 session.


29. Actually, nine photo voter ID bills were
filed in the Senate, but Lt. Governor De-
whurst selected Senator Fraser’s and asked
him to refile it as priority legislation. Senator
Fraser had been the Senate sponsor of previ-
ous bills that failed. That there were so many
bills filed demonstrates just how politically
important voter ID legislation was.


30. Additionally, legislation considered in the
Committee of the Whole can be referred to
the entire Senate after just 24 hours, so it is
important to ensure the entire Senate has all
important information it needs.


31. As if further evidence is necessary to show
that the suspension of the two-thirds rule was
for political motivations, and not racially dis-
criminatory ones, it is notable that the Texas
Senate (by majority vote) completely did away
with the two-thirds rule in the 2015 session. It


is now the three-fifths rule, which has the
effect of reducing from 21 to 19 the number
of Senators necessary to move legislation past
a blocker bill. Under the new threshold in the
2015 session, the Texas Senate was able to
pass Republican political priorities such as
open carry, campus carry, moving the public
integrity unit from the Travis County District
Attorney’s Office to the Texas Rangers, and an
A-F grading system for public schools. All of
these bills had been designated, as SB 14 was
in 2011, priority legislation by the Lt. Gover-
nor and assigned correspondingly low bill
numbers. Ironically, Democrats also passed a
few bills out of the Senate under the new
three-fifths rule that would have been blocked
under the old two-thirds rule, including one
that would make it easier for some state em-
ployees to work from home and have more
flexible work hours. See Aman Batheja, With-
out Two-Thirds Rule, Senate Moving Patrick’s
Priorities, TEX. TRIB. (May 19, 2015), https://
www.texastribune.org/2015/05/19/loss-two-
thirds-rule-senate/.
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regular session. The two-thirds rule does
not apply during special sessions because
blocker bills cannot be filed, as was the
case in the 2011 special session that con-
sidered redistricting legislation. Voter ID
was going to be considered without the
two-thirds rule one way or the other.32


This history thoroughly explains why
voter ID legislation as eventually con-
tained in SB 14—which the majority dis-
misses as not ‘‘a problem of great magni-
tude’’—was considered before what the
majority believes are other ‘‘pressing mat-
ters of great importance to Texas.’’ In
addition, the 2011 bill that eventually
turned into SB 14 contained several nota-
ble provisions. First, in an effort to combat
multiple types of voter fraud, a provision
was included that would have addressed
voter registration fraud, in addition to just
in-person fraud that voter ID laws combat.
This provision was removed because the
Senate has a one-subject rule that prohib-
ited it from addressing this other type of
fraud in SB 14. Next, several provisions in
SB 14 were inserted into prior voter ID
legislation at the behest of members of the
Democrat minority. For example, Senators
Gallegos and Shapleigh were concerned
about voter ID’s impact on the elderly, so
proponents inserted age exemptions into
the version of SB 14 that passed the Sen-
ate. Additionally, opponents’ concern for
the law’s impact on the poor during prior
iterations of the bill led soon afterwards to
the elimination of charges for ID and un-
derlying documents. Thus, contrary to
what the majority asserts, SB 14 was nei-
ther unresponsive to the concerns of legis-
lative minorities nor was there a lack of
motivation to address other types of fraud
besides in-person fraud.


7. Second guessing legislative priori-
ties and why Texas Legislature pri-
oritized remedy for voter fraud
without compelling evidence


Ignoring the legislative history of voter
ID during three previous legislative ses-
sions, the majority chides the 2011 Legis-
lature for prioritizing SB 14 in a busy
session without—in the majority’s view—
sufficient evidence that there is a problem
of in-person voter fraud in Texas to justify
SB 14. The court critiques that SB 14 did
not single out mail-in ballots for a special
degree of scrutiny. Of course, as the ma-
jority itself rightly notes, ‘‘[t]he Legisla-
ture is entitled to set whatever priorities it
wishes.’’ These gratuitous observations
about legislative prioritization are there-
fore beside the point as the federal courts
lack the expertise or authority to question
a legislature’s prioritization of various is-
sues. Recall too, that the Legislature also
wanted to address other types of fraud,
such as registration fraud, but was pre-
vented from doing so because of one voter
ID opponent’s objection based on one-sub-
ject rules for legislation.


More significant, however, in Crawford,
the Supreme Court flatly rejected the ma-
jority’s intimation that record evidence of
voter fraud is required to justify the
State’s interest in preventing voter fraud.
553 U.S. at 195–97, 128 S.Ct. at 1619–20.
Indeed, the Court upheld Indiana’s voter
ID law in Crawford although the record
there contained ‘‘no evidence of any such
fraud actually occurring in Indiana at any
time in its history.’’ Id. at 194, 128 S.Ct.
1610. The Court instead noted that ‘‘fla-
grant examples of such fraud in other


32. Additionally, in order to pass a budget, the
two-thirds rule was suspended in the 2011
session by a procedural move different from
that used to suspend it for SB 14. See Ross
Ramsey, Failed Budget Vote Threatens Texas


Senate Tradition, TEX. TRIB. (May 3, 2011),
https://www.texastribune.org/2011/05/03/
failed-budget-vote-threatens-senate-tradition/.
The majority reads way too much into the
suspension of the two-thirds rule.
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parts of the country,’’ occasional examples
of more recent voter fraud, and Indiana’s
example of voter fraud in the 2003 Demo-
cratic primary perpetrated by absentee
ballots ‘‘demonstrate that not only is the
risk of voter fraud real but that it could
affect the outcome of a close election.’’ Id.
at 195–96. Crawford teaches that the pre-
vention of in-person voter fraud is a valid
legislative purpose irrespective of the num-
ber of instances of voter fraud in the rec-
ord. Accordingly, neither the Legislature’s
prioritization of SB 14 nor the majority’s
concern that there are few instances of
proven in-person voter fraud in Texas sup-
ports any reasonable inference that SB 14
was passed with racially discriminatory in-
tent.


8. ‘‘While cloaking themselves in the
mantle of following Indiana’s voter
ID law TTT the proponents of SB 14
took out all the ameliorative provi-
sions of the Indiana law’’


The majority seeks to resist the import
of Crawford by arguing that Texas’s voter
ID law is different because it lacks some
ameliorative provisions for indigents that
were present in Indiana’s law. The majori-
ty takes issue, generally, with the Legisla-
ture’s rejection of various amendments
that would have permitted additional
forms of ID to be used and allowed the use
of IDs with irregularities. The majority
also takes issue, specifically, with the
House of Representatives’ removal of Sen-
ator Duncan’s amendment, which would
have required a provisional ballot to be
accepted if the person simultaneously exe-


cutes an affidavit stating that he or she is
indigent and cannot obtain proof of identi-
fication without paying the fee. See S.J. of
Tex., 82nd Leg., R.S. 137–38 (2011).


Setting aside the fact that the majority’s
criticism amounts to second-guessing the
policy choices of the state legislature, the
fact that the Legislature did not adopt
certain ameliorative amendments tells us
nothing about why the Legislature so act-
ed. And it certainly provides no basis to
infer that the Legislature rejected these
various amendments because it, collective-
ly, was motivated by racial animus; this
remains true even if legislators knew that
some of the proposed amendments would
make it easier for indigents to obtain ID.33


Even if, notwithstanding Crawford, the
presence or absence of an indigency excep-
tion is a matter of constitutional signifi-
cance, SB 14 does contain ameliorative
provisions for indigent persons.34 Election
identification certificates, which may be
properly used as a form of ID, TEX. ELEC.


CODE § 63.0101 (West Supp. 2014), are
available free of charge and have been
since the bill was signed into law, TEX.


TRANSP. CODE § 521A.001(b) (West 2013).
The Legislature also passed SB 983, which
eliminates the fee associated with obtain-
ing a certified copy of a birth certificate in
order to obtain an EIC. TEX. HEALTH &


SAFETY CODE § 191.0046(e) (West 2015).
These provisions eliminate fees associated
with obtaining the underlying documents
necessary to obtain the EIC. There is no
showing whatsoever that the Legislature


33. See Feeney, 442 U.S. at 279, 99 S.Ct. at
2296 (awareness of potential disparate impact
is not enough to prove intent). Feeney also
held that the legislature’s failure to pass a bill
with less discriminatory impact cannot evi-
dence invidious purpose: the courts are not
empowered to disapprove laws under the
Equal Protection clause for this reason. Id. at
280–81, 99 S.Ct. 2282.


34. To reiterate, the Indiana law and the Texas
law really aren’t that different; and many of
the ‘‘ameliorative’’ provisions that were re-
jected were in fact contained in earlier itera-
tions of the bills introduced in 2005, 2007,
and 2009, at the behest of Democrats, but the
Democrats opposed those bills anyway.
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tried to authorize EICs that in practice
would not facilitate indigent voters.35


9. ‘‘Contemporary examples of state-
sponsored discrimination’’


The majority asserts that ‘‘[t]he circum-
stantial evidence of discriminatory intent is
augmented by contemporary examples of
State-sponsored discrimination in the rec-
ord.’’ It then goes on to cite several exam-
ples, taken from the district court’s opin-
ion, of alleged recent discrimination by
Texas against minorities. This recitation is
riddled with errors and on examination,
disintegrates into forty-plus year old ac-
tions.


The majority first claims that ‘‘as late as
1975, Texas attempted to suppress minori-
ty voting through purging the voter rolls,
after its former poll tax and re-registration
requirements were ruled unconstitutional.’’
(citing Veasey v. Perry, 71 F.Supp.3d at
635). Thus, the most ‘‘contemporary’’ ex-
ample that the majority or district court
can cite was in 1975.


In its next attempt to find recent exam-
ples of intentional discrimination on the
part of Texas, the majority credits the
district court’s statement that ‘‘[i]n every
redistricting cycle since 1970, Texas has
been found to have violated the VRA with
racially gerrymandered districts.’’ (quoting
Veasey v. Perry, 71 F.Supp.3d at 636 &
n.23). This assertion is just plain wrong.
The district court cites five cases as sup-
port: LULAC v. Perry, 548 U.S. 399, 126
S.Ct. 2594, 165 L.Ed.2d 609 (2006) (2000


census redistricting); Bush v. Vera, 517
U.S. 952, 116 S.Ct. 1941, 135 L.Ed.2d 248
(1996) (1990 census redistricting); Upham
v. Seamon, 456 U.S. 37, 102 S.Ct. 1518, 71
L.Ed.2d 725 (1982) (1980 census redistrict-
ing); White v. Weiser, 412 U.S. 783, 93
S.Ct. 2348, 37 L.Ed.2d 335 (1973) (1970
census federal redistricting); White v. Re-
gester, 412 U.S. 755, 93 S.Ct. 2332, 37
L.Ed.2d 314 (1973) (1970 census state re-
districting). In LULAC v. Perry, the Su-
preme Court applied Section 2 and upheld
a majority-Black district but struck down
another district as dilutive against Latinos
even though the Texas Legislature had
drawn another majority-Latino district to
remedy the dilution. In Bush v. Vera, the
Legislature’s plan received preclearance,
yet the Court found racial gerrymandering
because the Legislature increased racial
minority voting power when it drew three
new majority-minority districts and recon-
figured an existing one to make it a major-
ity-Black district. In Upham v. Seamon,
the issues related to preclearance for two
districts and a district court’s power sua
sponte to reject legislative choices. In
White v. Weiser, congressional districts
drawn after the 1970 census were chal-
lenged on the basis of the Constitution’s
one-person-one-vote doctrine, see Reynolds
v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964), and the suit had noth-
ing to do with race or the Voting Rights
Act. Only in White v. Regester, did the
Court find that two multi-member state
legislative districts drawn in 1971 invidi-


35. Furthermore, while Texas may have a
comparatively strict law in terms of what ID
may be presented, its election laws are quite
permissive regarding encouraging voter turn-
out.


These provisions include: an approximately
two week early voting period with no restric-
tions, TEX. ELEC. CODE § 85.001(a), wide avail-
ability of voter registration applications, see
Request for Voter Registration Applications,


TEX. SEC’Y OF ST., http://www.sos.state.tx.us/
elections/voter/reqvr.shtml (last visited June
28, 2016) (providing online voter registration
applications), and the flexibility of mail-in bal-
lots without photo ID requirements for the
elderly and disabled, TEX. ELEC. CODE


§§ 82.002–003. Taken in ‘‘context,’’ it is as
easy, if not easier, to register and vote in
Texas than it is in many other states.
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ously discriminated against minorities.
Thus, in its attempt to find that Texas is a
repeat violator of the Voting Rights Act in
its decennial redistricting, the majority
and district court misstate cases.


The majority next faults Texas for the
Department of Justice’s objection under
preclearance to at least one district in each
of Texas’s redistricting plans between 1980
and the present. To the extent this unattri-
buted statement is accurate, this is not
probative of the legislature’s intent to dis-
criminate against minorities in 2011. Pre-
clearance involved a ‘‘nonretrogression’’
standard, see Beer v. United States, 425
U.S. 130, 96 S.Ct. 1357, 47 L.Ed.2d 629
(1976), that is far less stringent than prov-
ing an intentional discrimination claim.


In short, the majority’s ‘‘contemporary
examples’’ about Texas’s State-sponsored
discrimination are neither contemporary
nor probative.36


10. Many, ‘‘shifting’’ rationales for SB
14


The majority also criticizes the Texas
Legislature because legislators allegedly
proffered various, ‘‘shifting’’ rationales for
the law. Citing to the district court’s opin-
ion, the majority states that the reasons
for the law ‘‘shifted as they were chal-
lenged or disproven by opponents.’’ Of


course, ‘‘legislators and administrators are
properly concerned with balancing numer-
ous competing considerations,’’ Arlington
Heights, 429 U.S. at 266, 97 S.Ct. at 563,
so it would be unsurprising to hear legisla-
tors advancing different rationales for sup-
porting a particular bill. In this case, how-
ever, the depositions of various legislators
who voted in favor of SB 14 revealed a
consistent purpose behind this voter ID
law: to prevent voter fraud and thereby
promote the integrity of the voting pro-
cess; in the minds of some legislators this
would improve public confidence and possi-
bly increase voter turnout.37 Preventing
voter fraud and increasing public confi-
dence are closely interrelated, Crawford,
553 U.S. at 197, 128 S.Ct. at 1620; to view
the iteration of multiple related purposes
as a cover for hiding a racially discrimina-
tory intent, as the majority asserts is a
plausible inference, makes no sense.


The majority’s contention that the legis-
lators shifted between these purposes
when the rationales were ‘‘challenged or
disproven by opponents,’’ similarly proves
too much. By this statement, the majority,
like the district court, presumably means
that the Legislature did not, in its view,
provide enough evidence to support its
proffered interests in the face of oppo-


36. Both the majority and the district court,
Veasey v. Perry, 71 F.Supp.3d at 636 n.23, cite
Texas v. United States, 887 F.Supp.2d 133
(D.D.C. 2012) to say that two of the 2011
Texas redistricting plans (for the U.S. House
and the Texas Senate) violated the Voting
Rights Act. Both note, however, that the D.C.
District’s opinion in that case was vacated by
the Supreme Court. Texas v. United States, –––
U.S. ––––, 133 S.Ct. 2885, 186 L.Ed.2d 930
(2013). Vacated opinions have no prece-
dential or persuasive value. See Asgeirsson v.
Abbott, 696 F.3d 454, 459 (5th Cir. 2012). In
any case, the Texas Senate redistricting plan
was enjoined by a three-judge panel of the
Western District of Texas and a substitute
plan issued by the court in its place that fully


corrected any legal infirmities in it. The 2013
Texas Legislature subsequently repealed its
original plan and adopted the court’s interim
plan in full. See generally Davis v. Abbott, 781
F.3d 207, 209–13 (5th Cir. 2015), cert. de-
nied, ––– U.S. ––––, 136 S.Ct. 534, 193
L.Ed.2d 427 (2015). The remediation under-
taken by the Texas Legislature undermines
any inference of an intent to discriminate,
especially when its original plan could have
been kept in place after the Supreme Court
vacated the D.C. District’s opinion.


37. See supra note 17 (collecting statements of
purpose from the deposition testimony of leg-
islators who were proponents of SB 14).
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nents’ criticism. See Veasey v. Perry, 71
F.Supp.3d at 653 (‘‘Although these ratio-
nales are important legislative purposes,
there is a significant factual disconnect
between these goals and the new voter
restrictions.’’). This insistence upon con-
crete evidence of the effectiveness of legis-
lation is, as previously noted, clearly con-
trary to Crawford, 553 U.S. at 204, 128
S.Ct. at 1624; cf. F.C.C. v. Beach
Commcn’s, Inc., 508 U.S. 307, 315, 113
S.Ct. 2096, 2102, 124 L.Ed.2d 211 (1993)
(‘‘[A] legislative choice is not subject to
courtroom fact-finding and may be based
on rational speculation unsupported by evi-
dence or empirical data TTTT Only by faith-
ful adherence to this guiding principle of
judicial review of legislation is it possible
to preserve to the legislative branch its
rightful independence and its ability to
function.’’). The ‘‘shifting rationales’’ theo-
ry, then, offers no support for an inference
that the Texas Legislature intentionally
discriminated against minorities in passing
SB 14.


11. All legislative measures have con-
spired to work against African-
American voters


Dr. Burton opined that, no matter the
party in power, political interests have al-
ways worked to deny African-Americans
the right to vote: ‘‘every time that African-
Americans have, in fact, been perceived to
be increasing their ability to vote and par-
ticipate in the process there has been
State legislation to either deny them the
vote or at least dilute the vote or make it
much more difficult for them to participate
on an equal basis as Whites in the State of
Texas.’’


This conclusion is belied, however, by
materials that Dr. Burton himself cites.
For instance, the Supreme Court found
that Democratic-led redistricting in the
1990s led to racial gerrymanders favoring


African-American and Hispanic Congres-
sional candidates. See Bush v. Vera, 517
U.S. at 956–57, 116 S.Ct. at 1950–51. The
Supreme Court rejected a claim that early
2000s Congressional redistricting around
the Dallas area diluted the African-Ameri-
can vote. See LULAC v. Perry, 548 U.S. at
443–47, 126 S.Ct. at 2624–26. In addition,
an expert report credited by the district
court showed African-American and His-
panic representation among state legisla-
tors to generally align with their propor-
tion in the total population. See Veasey v.
Perry, 71 F.Supp.3d at 638.


12. ‘‘Seismic demographic shift’’
spurred action by Republicans
‘‘currently in power’’


The legislative history recited above
shows that the struggle over SB 14 cen-
tered on partisanship, not race. Partisan-
ship, however, is not racism, nor is it a
proxy for racism on this record. The ma-
jority, however, connects ‘‘extraordinary
procedural measures accompanying the
passage of SB 14 to a ‘seismic demo-
graphic shift,’ ’’ and suggests that the Re-
publicans in power could gain a partisan
advantage through a voter ID law. But to
repeat: even the district court acknowl-
edged that a photo voter ID requirement
had wide multiracial, bipartisan public
support.


Indeed, the Supreme Court in Crawford
specifically held that partisanship in
Indiana’s voter ID law, also passed on a
straight party-line basis, could not defeat
the law’s purposes in deterring fraud. 553
U.S. at 204, 128 S.Ct. at 1624. And al-
though the Supreme Court in LULAC v.
Perry found that the Texas Legislature
violated Section 2 in one Congressional
district it drew after the 2000 census, the
Court did not accuse the Legislature of
racism, but at most of partisanship. The
‘‘seismic demographic shift’’ has been un-
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derway for at least twenty years—as Re-
publicans took over every major statewide
office in Texas. The inference that SB 14
implies a sudden efflorescence of racial
bias is contradicted by LULAC v. Perry
and is a nonsequitur.


* * * *


For all these reasons, the weak, or un-
supported inferences claimed by the ma-
jority are contradicted by the overwhelm-
ing evidence from the complete record that
negated any racially discriminatory pur-
pose behind SB 14. SB 14 may or may not
be the best approach to protecting the
integrity of in-person voting, but it is the
approach that succeeded after more than
six years of intransigent and uncompro-
mising partisan opposition. The law re-
flects party politics, not racism, and the
majority of this court—in their hearts—
know this. See generally Samuel Issacha-
roff, Ballot Bedlam, 64 DUKE L.J. 1363,
1363 (2015) (‘‘[A]lthough issues of the fran-
chise correlate with race, as does the parti-
san divide between Democrats and Repub-
licans, the new battles over ballot access
do not readily lend themselves to a narra-
tive that focuses primarily on racial exclu-
sion.’’).


III. Section 2 of the Voting Rights Act


The majority’s conclusion that SB 14
violates the ‘‘results test’’ defined in Sec-
tion 2 of the Voting Rights Act miscon-
strues the law, misapplies the facts, and
raises serious constitutional questions.
This decision stands alone among circuit
court decisions to date: two circuits have


upheld photo voter ID laws against Section
2 challenges,38 others have upheld them as
a constitutional matter,39 but no circuit
court has yet invalidated a photo voter ID
law under Section 2. The majority’s errors
lead it to depart from the statute’s text,
resulting in the adoption of non-textual
and irrelevant ‘‘factors’’ that, in practice,
amount to little more than a naked dispa-
rate impact test. But cf. Tex. Dep’t of
Hous. & Cmty. Affairs v. Inclusive
Cmties. Project, Inc., ––– U.S. ––––, 135
S.Ct. 2507, 2523, 192 L.Ed.2d 514 (2015)
(‘‘[A] disparate-impact claim that relies on
a statistical disparity must fail if the plain-
tiff cannot point to a defendant’s policy or
policies causing that disparity.’’). We ana-
lyze the majority’s reasoning, then demon-
strate why it is incompatible with a proper
interpretation of Section 2, and conclude
by highlighting the constitutional tension
created by the majority’s approach.


A. Background and the Majority’s
Erroneous Approach


Section 2 of the Voting Rights Act, as
amended in 1982, prohibits the imposition
or application of any ‘‘voting qualification
or prerequisite to voting or standard, prac-
tice, or procedure TTT which results in a
denial or abridgement of the right TTT to
vote on account of race or color TTTT’’ 52
U.S.C. § 10301(a) (emphasis added). What
kind of prerequisite ‘‘results in’’ abridge-
ment? The statute continues:


A violation of subsection (a) is estab-
lished if, based on the totality of circum-
stances, it is shown that the political


38. Frank v. Walker, 768 F.3d 744, 751–55 (7th
Cir. 2014), reh’g denied by an equally divided
court, 773 F.3d 783, cert. denied, ––– U.S.
––––, 135 S.Ct. 1551, 191 L.Ed.2d 638 (2014);
Gonzalez v. Arizona, 677 F.3d 383, 405–07
(9th Cir. 2012) (en banc), aff’d. on other
grounds sub nom. Arizona v. Inter Tribal
Council of Ariz. Inc., ––– U.S. ––––, 133 S.Ct.
2247, 186 L.Ed.2d 239 (2013).


39. Frank, 768 F.3d at 745–51; Common
Cause/Ga. v. Billups, 554 F.3d 1340, 1352–55
(11th Cir. 2009), cert. denied, 556 U.S. 1282,
129 S. Ct. 2770, 174 L.Ed.2d 271 (2009);
ACLU of N.M. v. Santillanes, 546 F.3d 1313,
1321–23 (10th Cir. 2008).
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processes leading to nomination or elec-
tion TTT are not equally open to partic-
ipation by members of a class of citizens
protected by subsection (a) in that its
members have less opportunity than
other members of the electorate to par-
ticipate in the political process and to
elect representatives of their choice. The
extent to which members of a protected
class have been elected to office TTT is
one circumstance which may be consid-
ered: Provided, That nothing in this sec-
tion establishes a right to have members
of a protected class elected in numbers
equal to their proportion in the popula-
tion.
52 U.S.C. § 10301(b) (emphasis added).


Congress fashioned this language to
overturn a then-recent Supreme Court de-
cision limiting voting rights violations to
cases of intentional state-sponsored dis-
crimination, City of Mobile, Ala. v. Bolden,
446 U.S. 55, 60-61, 100 S.Ct. 1490, 1496, 64
L.Ed.2d 47 (1980). In so doing, Congress
was focused largely, though not exclusive-


ly, on legislative districting practices
whose effects often undermined minority
representation. Clearly, the formula for a
Section 2 violation requires less than in-
tent, but far more than a mere racially
disparate impact.


Contrary to the statute and the Su-
preme Court, the majority’s discussion be-
gins by misquoting the Supreme Court to
say that a Section 2 voting rights violation
can be ‘‘proved by showing discriminatory
effect alone.’’ The Supreme Court, howev-
er, was not misguided; quoted accurately,
the Court stated that Section 2 was re-
vised ‘‘to make clear that a violation could
be proved by showing discriminatory effect
alone and to establish as the relevant legal
standard the ‘results test,’ applied by this
Court in White v. RegesterTTTT’’ Thorn-
burg v. Gingles, 478 U.S. 30, 35, 106 S.Ct.
2752, 2758, 92 L.Ed.2d 25 (1986) (hereaf-
ter, ‘‘Gingles ’’) (emphasis added).40


The majority acknowledges that in tran-
sitioning from redistricting cases, epito-


40. The majority next compounds its confusion
in averring that mere discriminatory effect
can afford a basis for a Fifteenth Amendment
violation; the true test is that of intentional
discrimination. Bolden, 446 U.S. at 61–65,
100 S.Ct. at 1496–98. The current Section 2
amended the Voting Rights Act, but it could
not overrule Bolden. Yet the majority, in an-
other error, contends that the constitutionali-
ty of Section 2 has never been questioned.
This is wrong. See Bush v. Vera, 517 U.S. 952,
990, 116 S.Ct. 1941, 1968, 135 L.Ed.2d 248
(1996) (O’Connor, J., concurring) (‘‘In the 14
years since the enactment of [Section 2], we
have interpreted and enforced the obligations
that it places on States in a succession of
cases, assuming but never directly addressing
its constitutionality.’’); Johnson v. De Grandy,
512 U.S. 997, 1028–29, 114 S.Ct. 2647, 2666,
129 L.Ed.2d 775 (1994) (Kennedy, J., concur-
ring) (‘‘It is important to emphasize that the
precedents to which I refer, like today’s deci-
sion, only construe the statute, and do not
purport to assess its constitutional implica-
tions.’’); Georgia v. Ashcroft, 539 U.S. 461,
491, 123 S.Ct. 2498, 2517, 156 L.Ed.2d 428


(2003) (Kennedy, J., concurring) (noting
‘‘[t]here is a fundamental flaw TTT in any
scheme in which the Department of Justice is
permitted or directed to encourage or ratify a
course of unconstitutional conduct in order to
find compliance with a statutory directive’’
under the Voting Rights Act, but that the issue
had not been raised in this case); Chisom v.
Roemer, 501 U.S. 380, 418, 111 S.Ct. 2354,
2376, 115 L.Ed.2d 348 (1991) (Kennedy, J.,
dissenting) (‘‘Nothing in today’s decision ad-
dresses the question whether [Section] 2 of
the Voting Rights Act of 1965, as interpreted
in [Gingles], is consistent with the require-
ments of the United States Constitution.’’).
The majority also claims that our opinion in
Jones v. City of Lubbock, 727 F.2d 364, 374–
75 (5th Cir. 1984), supports Section 2 as
‘‘appropriate legislation’’ as applied in this
case to enforce the Fourteenth and Fifteenth
Amendments. But Jones predates City of
Boerne and applied a ‘‘lawful and rational
means’’ test that is inconsistent with the con-
gruence and proportionality test applied to-
day.
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mized by Gingles, to the new generation of
‘‘vote abridgement’’ claims, courts have
found it hard to apply the Section 2 results
test.41 Nevertheless, the majority adopts a
two-part Gingles-heavy framework for
analysis of SB 14 and other vote abridge-
ment cases. The framework was initially
articulated in a vacated Sixth Circuit deci-
sion and followed by the Fourth Circuit.
The test is as follows:


[1] [T]he challenged standard, practice,
or procedure must impose a discrimina-
tory burden on members of a protected
class, meaning that members of the pro-
tected class have less opportunity than
other members of the electorate to par-
ticipate in the political process and to
elect representatives of their choice, and
[2] [T]hat burden must in part be
caused by or linked to social and histori-


cal conditions that have or currently
produce discrimination against members
of the protected class.


See League of Women Voters of N.C. v.
North Carolina, 769 F.3d 224, 240 (4th
Cir. 2014), mandate stayed, ––– U.S. ––––,
135 S.Ct. 6, 190 L.Ed.2d 243, cert. de-
nied, ––– U.S. ––––, 135 S.Ct. 1735, 191
L.Ed.2d 702 (2015); Ohio State Conference
of NAACP v. Husted, 768 F.3d 524, 554
(6th Cir. 2014), vacated as moot, 2014 WL
10384647 (6th Cir. 2014).


The first part of the test recapitulates
Section 2, requiring a racially discriminato-
ry burden on voting, which ‘‘mean[s] TTT


less opportunity’’ for minority citizens ‘‘to
participate in the political process.’’ The
second part draws from the ‘‘Gingles fac-
tors’’42 to prove causality between ‘‘the


41. The Seventh Circuit found the Gingles fac-
tors ‘‘unhelpful in voter-qualification cases.’’
Frank v. Walker, 768 F.3d 744, 754 (7th Cir.
2014). Other courts and prominent election
law commentators have also been unsettled
by the question whether the Gingles factors
should apply beyond vote dilution claims. See,
e.g., Ohio State Conference of NAACP v. Hust-
ed, 768 F.3d at 554 (‘‘A clear test for Section
2 vote denial claims has yet to emerge.’’);
Simmons v. Galvin, 575 F.3d 24, 42 n.24 (1st
Cir. 2009) (‘‘ ‘While Gingles and its progeny
have generated a well-established standard
for vote dilution, a satisfactory test for vote
denial cases under Section 2 has yet to
emerge TTTT [and] the Supreme Court’s semi-
nal opinion in Gingles TTT is of little use in
vote denial cases.’ ’’ (quoting Daniel P. Tokaji,
The New Vote Denial: Where Election Reform
Meets the Voting Rights Act, 57 S.C. L. REV.
689, 709 (2006))).


42. The nine Gingles factors are:


1. the extent of any history of official dis-
crimination in the State or political
subdivision that touched the right of the
members of the minority group to regis-
ter, to vote, or otherwise to participate
in the democratic process;


2. the extent to which voting in the elec-
tions of the State or political subdivi-
sion is racially polarized;


3. the extent to which the State or politi-
cal subdivision has used unusually large
election districts, majority vote require-
ments, anti-single shot provisions, or
other voting practices or procedures
that may enhance the opportunity for
discrimination against the minority
group;


4. if there is a candidate slating process,
whether the members of the minority
group have been denied access to that
process;


5. the extent to which members of the
minority group in the State or political
subdivision bear the effects of discrimi-
nation in such areas as education, em-
ployment and health, which hinder
their ability to participate effectively in
the political process;


6. whether political campaigns have been
characterized by overt or subtle racial
appeals;


7. the extent to which members of the
minority group have been elected to
public office in the jurisdiction[;]


8. whether there is a significant lack of
responsiveness on the part of elected
officials to the particularized needs of
the members of the minority group[;]


9. whether the policy underlying the State
or political subdivision’s use of such
voting qualification, prerequisite to vot-
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burden on voting rights and the fact that
this burden affects minorities disparately
because it interacts with social and histori-
cal conditions that have prevented discrim-
ination against minorities currently, in the
past, or both.’’ (citing Gingles, 478 U.S. at
47, 106 S.Ct. at 2764 (‘‘The essence of a
§ 2 claim is that a certain electoral law,
practice, or structure interacts with social
and historical conditions to cause an in-
equality in the opportunities enjoyed by
black and white voters to elect their pre-
ferred representatives.’’)).


Using the Gingles factors is error on
several levels. First, as will be elaborated
on later, the statute alone sufficiently de-
scribes how violations of Section 2 vote
abridgement claims are to be proved. The
Senate Report cannot claim the same legal
status, if any, as that of the enacted law.
For present purposes, it suffices to point
out that the second step of the two-part
test, linking social and historical conditions
to the discriminatory burden, derives from
Gingles’ descriptive language, quoted im-
mediately above, which did not purport to
be a freestanding rule of law. The second
step is also flawed ‘‘because it does not
distinguish discrimination by the defen-
dants from other persons’ discrimination.’’
Frank v. Walker, 768 F.3d 744, 755 (7th
Cir. 2014), reh’g denied by an equally di-
vided court, 773 F.3d 783, cert. denied, –––
U.S. ––––, 135 S.Ct. 1551, 191 L.Ed.2d 638
(2014). Section 2 ‘‘does not require States
to overcome societal effects of private dis-
crimination,’’ only their own discrimina-


tion. Id. at 753; see also LULAC, Council
No. 4434 v. Clements, 999 F.2d 831, 867
(5th Cir. 1992) (en banc) (‘‘[S]ocioeconomic
disparities and a history of discrimination,
without more,’’ do not satisfy Section 2’s
legal standard).


Second, Gingles did not ascribe talis-
manic significance to the Senate Factors;
the Court prescribed a three-part test to
gauge the disparate impact of multimem-
ber legislative districts—before reaching
the Section 2 analysis—with the Senate
Factors used to confirm liability. Gingles,
478 U.S. at 48–51, 106 S.Ct. at 2765–67.


Third, the extra-statutory Gingles fac-
tors originated in the Senate Report ac-
companying amended Section 2 principally
to guide redistricting cases.43 Reflective of
this reality, the Supreme Court, in adopt-
ing the Senate factors as an add-on to its
test for vote dilution, specifically noted
they are non-comprehensive and non-man-
datory. Gingles, 478 U.S. at 45, 106 S.Ct.
at 2763. The majority barely alludes to
these shortcomings but describes the fac-
tors as ‘‘salient guidance.’’


Applying this inherently flawed two-part
test, the majority approves the district
court’s finding that SB 14 ‘‘disparately im-
pacts’’ racial minority voters because they
are ‘‘more likely than their Anglo peers to
lack’’ qualifying ID. The underlying find-
ings were that 2% of Anglos, 5.9% of His-
panics, and 8.1% of Blacks comprise the
4.5% of Texas voters who lack SB 14 IDs.44


ing, or standard, practice or procedure
is tenuous.


Gingles, 478 U.S. at 44–45, 106 S.Ct. at
2763–64.


43. As one commentator explains, the legisla-
tive history of the 1982 Section 2 amend-
ments ‘‘focused so intently on representation
rather than participation,’’ Daniel P. Tokaji,
The New Vote Denial: Where Election Reform
Meets the Voting Rights Act, 57 S.C. L.REV.


689, 709 (2006), that it is a mistake to use


that history, embodied in the Gingles factors,
beyond vote dilution.


44. Largely from experts and statistically-
based proof arises the finding that SB 14
‘‘disproportionately impacted the poor’’ who
are less likely to have an ID, less likely to
avail themselves of services requiring one,
and for whom ‘‘[e]ven obtaining an EIC poses
an obstacle’’ given the difficulties for some in
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The majority cites exactly three individu-
als—Floyd Carrier, Sammie Louise Bates,
and Gordon Benjamin—who were unable
to cast ballots because they lacked SB 14
ID when they went to vote. The majority
agrees with the district court that the law’s
ameliorative provisions, including the free
EIC available at DMV offices (which Sam-
mie Louise Bates eventually obtained), a
‘‘strict disability exemption’’ from the SB
14 requirement and the alternative of mail-
in ballots, are ‘‘burdensome’’ and thus inef-
fective alternatives.45 Moreover, evidence
showed that nine of the fourteen plaintiffs
(including Floyd Carrier and Gordon Ben-
jamin) were qualified to vote by mail, but
they did not want to. Veasey v. Perry, 71
F.Supp.3d at 677. It is a mystery why the
majority goes out of its way to criticize the
use of mail-in ballots for hundreds of thou-
sands of senior citizens. No court has ever
held that a voter has a right to cast a
ballot by the method of his choice.46


The majority moves on to the Gingles
factors for proof that the disparate impact


of SB 14 on ID possession ‘‘interacts with
social and historical conditions’’ to cause
unequal electoral opportunities for Blacks
and Hispanics.47 Although there are nine
Gingles factors, from which the majority
culls seven, only two really make a differ-
ence: the ‘‘effects of past discrimination’’
and the ‘‘tenuousness of policies underly-
ing the law.’’ Even if all of the other five
Gingles factors favored the plaintiffs—
which they do not 48—no case could be
made to invalidate SB 14 without twin
conclusions that the ‘‘effects of past dis-
crimination’’ led to a disparity of ID pos-
session and that the purposes of the law
are ‘‘tenuous.’’ Thus, these two factors
form the slender core of the majority’s
‘‘causal link.’’ And they are slender indeed.


Gingles Factor 5, the ‘‘effects of past
discrimination,’’ comprised on this record
comparative socioeconomic data on em-
ployment rates, income, educational attain-
ment, and health outcomes. That these
(unfortunately) reflect differences among
Whites, Blacks and Hispanics is a sociolog-


obtaining birth certificates and travelling to
DMV offices.


45. The majority neglects to mention other ex-
emptions to the photo ID requirements for
religious accommodation and disaster loss.


46. McDonald v. Bd. of Election Comm’rs of
Chi., 394 U.S. 802, 89 S.Ct. 1404, 22 L.Ed.2d
739 (1969) (upholding a statute allowing
some, but not other, citizens to vote absentee).
Laws that require voters to cast different
kinds of ballots are valid so long as there is
‘‘some rational relationship to a legitimate
state end.’’ Id. at 809, 89 S.Ct. at 1408; see
also Biener v. Calio, 361 F.3d 206, 215 (3d
Cir. 2004). The State of Oregon requires all
ballots be cast by mail. Moreover, the greatest
fraud risk exists when unauthorized persons
direct an elderly, immobile voter’s choices on
a mail-in ballot. That the ballots could get lost
or stolen from the mail is no more of a risk
than the loss of a Social Security check.


47. Space does not permit elaboration, but the
majority defends its application of the Gingles


factors in part by repeatedly mischaracteriz-
ing and distorting the State’s arguments.


48. Two Gingles factors, the existence of ra-
cially polarized voting and the lack of racial
campaign appeals, are plainly irrelevant
here. Another factor, the history of state-
sponsored discrimination recounted by the
majority has already been shown to be legally
unsupported, see discussion supra, and
‘‘long-ago.’’ The Legislature that passed SB
14 had virtually proportional minority repre-
sentation, rendering another Gingles factor,
the extent of elected minority officials
throughout the state, beside the point. Final-
ly, showing the Legislature as ‘‘unresponsive’’
to minorities solely with reference to the
2011 events preceding passage of SB 14 fun-
damentally misunderstands this Gingles fac-
tor, which relates to the overall conduct of
representative government as it applies to
legislative districting; moreover, as has been
shown, the majority and district court did not
read the legislative record over the past four
sessions and six years.
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ical fact in Texas as elsewhere. The major-
ity attempts to, but does not successfully
connect these findings to contemporary
discrimination by the state of Texas.49 The
majority goes out of its way, however, to
assert that it ‘‘does not decide’’ whether
this factor can only be satisfied by a legacy
of official state discrimination. The majori-
ty is wrong yet again. The Supreme Court
recently reaffirmed that state entities
should not bear legal responsibility ‘‘for
racial disparities they did not create.’’ In-
clusive Communities, 135 S.Ct. at 2523;
see also Pers. Adm’r of Mass. v. Feeney,
442 U.S. 256, 278, 99 S.Ct. 2282, 2295, 60
L.Ed.2d 870 (1979) (refusing to hold state
liable for sex discrimination in U.S. mili-
tary); Milliken v. Bradley, 418 U.S. 717,
745, 94 S.Ct. 3112, 3127, 41 L.Ed.2d 1069
(1974) (remedy cannot be imposed on other
government bodies not having been shown
to violate Constitution).


The majority also adopts the finding
that minorities’ disproportionately lower
socioeconomic status ‘‘hinders their partic-
ipation in the electoral process.’’ But while
on one hand, the majority credits an ex-
pert opinion that minority voters are prob-
ably inhibited by the voter ID requirement
from casting ballots, the majority forceful-
ly disclaims, on the other hand, that Gin-
gles factor 5 embodies any actual require-
ment for evidence of the law’s effect on


voter turnout. Indeed, no evidence in the
record supports a link between requiring
SB 14 IDs for voting and diminished turn-
out. Despite testimony from a handful of
voters, not one of the plaintiff organiza-
tions in this case offered testimony that a
single one of their members had been pre-
vented from voting by SB 14. The DOJ
thoroughly canvassed the state of Texas in
search of voters ‘‘disenfranchised’’ by SB
14 and found none. The State’s witness—
Keith Ingram, the director of the Elections
Division of the Texas Secretary of State—
stated that the number of voters who have
been unable to present a qualifying ID
were ‘‘vanishingly small,’’ even after three
statewide elections, six special elections,
and numerous local elections that have
taken place under the law.50


Regarding Gingles factor 9, the ‘‘tenu-
ousness of policies underlying the law,’’ the
majority approves of the district court’s
empirical analysis of SB 14 and finds ‘‘a
total disconnect between the State’s an-
nounced interests and the statute enact-
ed.’’ But cf. Williamson v. Lee Optical of
Okla. Inc., 348 U.S. 483, 488, 75 S.Ct. 461,
464, 99 L.Ed. 563 (1955) (‘‘The day is gone
when [courts] TTT strike down state laws,
regulatory of business and industrial con-
ditions, because they may be unwise, im-
provident, or out of harmony with a partic-
ular school of thought.’’).51 The majority


49. The majority references the district court’s
opinion, Veasey v. Perry, 71 F.Supp.3d at 666,
which adverts to general socioeconomic data
and specifically recites employment discrimi-
nation cases settled in the past twelve years
by two state and two municipal entities, and
disparate school discipline procedures (which
can’t be attributed to the State). The court
references desegregation of Texas schools,
which occurred over forty years ago. In sum,
the majority has no evidence of current dis-
criminatory practices by the state in housing,
education, or employment.


50. The majority disclaims the necessity of a
proven turnout effect because it is allegedly


too difficult to prove. The reality, however, is
that such effects simply have not been found
by researchers who have investigated voter ID
law. See, e.g., Samuel Issacharoff, Ballot Bed-
lam, 64 DUKE L.J. 1363, 1377-86 (2015); Mi-
chael D. Gilbert, The Problem of Voter Fraud,
115 COLUM. L. REV. 739, 746-50, 749 n.53
(2015); Michael J. Pitts, Empirically Measur-
ing the Impact of Photo Id over Time and Its
Impact on Women, 48 IND. L. REV. 605, 605-07
(2015).


51. The majority’s citation to St. Joseph Abbey
v. Castille, 712 F.3d 215, 225–26 (5th Cir.
2013), is inapt because it is a one-of-a-kind
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pays lip service to Crawford, which ruled
evidence of actual in-person Indiana voter
fraud irrelevant to upholding a voter ID
law under the Fourteenth Amendment, but
pivots and concludes that this Gingles ex-
tra-statutory factor permits intrusive judi-
cial second-guessing of the legislation. The
majority avers that there is hardly any
evidence of in-person voter fraud in Tex-
as—the Senatorial election of ‘‘Landslide
Lyndon’’ Johnson in 1948 seems to have
been forgotten—and there is no proof that
voter confidence in the integrity of the
ballot is enhanced by requiring voters to
prove their ID at the polls—despite the
opinion polls showing the overwhelming
popularity of photo ID requirements.52


Even if the district court’s findings are
taken at face value, however, this conclu-
sion proves too much. If requiring a photo
voter ID has no rational basis, as the
majority concludes, the entire law, not sim-
ply its application to minority voters,
would be indicted.


The sum of the majority’s reasoning,
despite its emphasis on ‘‘an intensely local
appraisal’’ and its incantation of seven
Gingles factors, boils down to these propo-
sitions:


(1) SB 14 specifically burdens Texans
living in poverty, who are less likely to
possess qualified photo ID, are less able


to get it, and may not otherwise need it;
(2) a disproportionate number of Texans
living in poverty are African–Americans
and Hispanics; and (3) African–Ameri-
cans and Hispanics are more likely than
Anglos to be living in poverty because
they continue to bear the socioeconomic
effects caused by decades of racial dis-
crimination.


(citing Veasey v. Perry, 71 F.Supp.3d at
664). As a result of finding a racial dispari-
ty among those who possess or have access
to SB 14 IDs and using the Gingles fac-
tors, the majority affirms a Section 2 viola-
tion. Liability therefore turns, under the
majority’s approach, on essentially three
conclusions. First, a particular regulation
has a ‘‘disparate impact’’ because it creates
an additional voting burden upon poor,
disproportionately minority voters. Second,
Texas has a history of official discrimina-
tion whose effects persist to the present
day. Third, the law in question could have
been written more narrowly.53


These conclusions are incredibly open-
ended. The first conclusion can be met
even though, as here, the law in question
disadvantages only a small percentage of
voters and contains ameliorative provisions
and exemptions. The second conclusion is
basically a condition of American society,


ruling to the contrary, and it concerns eco-
nomic regulation.


52. Moreover, some studies actually show that
voter ID laws increase voter turnout. See Gil-
bert, supra note 50, at 749 n.56 and accompa-
nying text (collecting studies and discussing
rationales).


53. Judge Higginson’s special opinion em-
braces and embroiders the majority’s position
adopting the Gingles factors to interpret Sec-
tion 2. Judge Higginson focuses principally
on racial socioeconomic disparities as the
touchstone for Section 2 liability, thus over-
looking the Supreme Court’s warning that
states cannot be held responsible to fix dis-
parities they did not create. He disparages


requiring plaintiffs to prove that SB 14 itself
caused (‘‘resulted in’’) the abridgement of vot-
ing rights—while apparently accepting the
majority’s legally upside-down view that the
state must prove the statute’s efficacy in pre-
venting voter fraud. Finally, Judge Higgin-
son’s disparate impact focus would create
constitutional tension, to say the least, by
forcing states to become race-conscious in
avoiding disparate impact whenever they en-
act voting regulations. This result is not a
benign ‘‘evolutionary’’ process to ‘‘harmon-
ize’’ legislative priorities with the right to
vote; it is judicial micromanagement of race-
neutral voting regulations consigned to the
states.







310 830 FEDERAL REPORTER, 3d SERIES


although contrary to the majority opinion,
current socioeconomic conditions cannot be
explained in terms of any recent state-
sponsored discrimination. The third con-
clusion is at war with the Supreme Court’s
acknowledgement of the State’s and pub-
lic’s interest in ballot integrity as well as
the Texas public’s approval of photo voter
IDs.


Virtually any voter regulation that dis-
proportionately affects minority voters can
be challenged successfully under the ma-
jority’s rationale: polling locations; days
allowed and reasons for early voting; mail-
in ballots; time limits for voter registra-
tion; language on absentee ballots; the
number of vote-counting machines a coun-


ty must have; registering voters at a DMV
(required by the federal Motor Voter law);
holding elections on Tuesday. Such chal-
lenges are occurring at the present time.54


The majority’s rationale, however, is
flawed not only as already explained, but
simply because it does not correlate with
the statute itself. Section 2, as the Seventh
Circuit recognized, Frank, 768 F.3d at 752,
is ‘‘the salient guidance’’ for enunciating
violations.


B. The Proper Analysis


The correct answer is simple and consis-
tent. Showing a disparate impact on poor
and minority voters is a necessary but not


54. See, e.g., Ne. Ohio Coal. for the Homeless v.
Husted, 2016 WL 3166251 (S.D. Ohio June 7,
2016) (enjoining under Section 2 and Equal
Protection Clause a law that: requires full and
accurate completion of absentee ballot identi-
fication envelopes before vote is counted; re-
duces period for correction of absentee ballot
envelopes from 10 days to 7 days; requires
that provisional ballot affirmation forms are
completed fully and accurately; reduces peri-
od for correction of provisional ballot affirma-
tion forms from 10 days to 7 days; and pro-
hibits poll workers assisting in completing
provisional or absentee ballot forms; chal-
lenges to other election laws part of case as
well), appeal docketed, Nos. 16-3603, 16-3691
(4th Cir. June 8, 2016 and June 23, 2016);
Ohio Org. Collaborative v. Husted, –––
F.Supp.3d ––––, 2016 WL 3248030 (S.D. Ohio
May 24, 2016)  (Section 2 challenges to: re-
duction of number of days in early-in-person
voting period from 35 to 28; elimination of
same-day registration; limitation of early-in-
person location per county; number of vote
counting machines counties are required to
maintain; reductions in ability to collect, pay
for, and mail absentee ballots on behalf of
others; addition of required information to
absentee ballot envelopes and provisional bal-
lot affirmation forms; reduction in cure peri-
od on provisional ballots and prohibition on
election officials completing provisional ballot
affirmation form on voter’s behalf; failure to
require county boards of elections to consoli-
date multi-precinct poll books); Lee v. Va.
State Bd. of Elections, –––F.Supp.3d ––––,


2016 WL 2946181 (E.D. Va. May 19, 2016)
(Section 2 challenge to voter ID), appeal dock-
eted, No. 16–1605 (4th Cir. May 27, 2016);
N.C. State Conference of the NAACP v. McCro-
ry, ––– F.Supp.3d ––––, 2016 WL 1650774
(M.D.N.C. Apr. 25, 2016) (Section 2 chal-
lenges to: voter ID; early voting reductions;
elimination of same-day voter registration and
voting; elimination of counting ballots cast in
the wrong precinct; and pre-registration for
those under age 18), appeal docketed, No. 16–
1529 (4th Cir. May 9, 2016); First Amended
Complaint at 70-74, Greater Birmingham Min-
istries v. Alabama, No. 2:15–cv–02193 (N.D.
Ala. May 3, 2016), ECF No. 43 (Section 2
challenge to voter ID and positive ID provi-
sions along with a request to ‘‘bail-in’’ the
State into preclearance under the Voting
Rights Act); Amended Complaint at 41-44,
Feldman v. Ariz. Sec’y of State, No. 2:16–cv–
01065–DLR (D. Ariz. Apr. 19, 2016), ECF No.
12 (Section 2 challenge to: allocation of poll-
ing places within a county; prohibition on
counting ballots cast out of precinct; and
criminalization of collecting of signed and
sealed absentee ballots); Complaint for De-
claratory and Injunctive Relief at 38-40,
Brakebill v. Jaeger, No. 1:16–cv–08 (D.N.D.
Jan. 20, 2016), ECF No. 1 (Section 2 chal-
lenge to voter ID and elimination of ameliora-
tive provisions); see also Complaint at 14-17,
Stringer v. Cascos, No. 5:16–cv–00257 (W.D.
Tex. Mar. 14, 2016), ECF No. 1 (challenge
under Equal Protection Clause and Motor
Voter law to Texas’s voter registration sys-
tem).
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sufficient condition to substantiate a Sec-
tion 2 vote denial or abridgement claim.
Abridgement is less than outright denial of
the vote. It is the challenged regulation,
here SB 14, rather than ‘‘socioeconomic
conditions’’ or a ‘‘history of discrimina-
tion,’’ that must cause the disparate im-
pact. Moreover, Section 2(b), the ‘‘results’’
provision, ‘‘tells us that [Section] 2(a) does
not condemn a voting practice just because
it has a disparate effect on minorities. (If
things were that simple, there wouldn’t
have been a need for Gingles to list nine
non-exclusive factors in vote-dilution
cases.).’’ Frank, 768 F.3d at 753. After all,
nearly every voting regulation poses some
kind of obstacle or prerequisite to casting
a ballot, and nearly every one of these may
be potentially more disabling for poor and
minority voters.55 The totality of circum-
stances inquiry, leading to a determination
whether minority voters have an equal op-
portunity to participate, also bears the im-
portant caveat that perfection, in the form
of proportional representation, is not man-
dated. It logically follows that Section 2 is
not designed to abolish every incidental
impact of facially neutral voting regula-


tions. Finally, as the Supreme Court has
made clear, no citizen may complain of
‘‘the usual burdens of voting.’’ Crawford,
553 U.S. at 198, 128 S.Ct. at 1621.


Using the textualist approach to Section
2, a vote abridgement claim should be
analyzed (absent proof of intentional dis-
crimination) as follows: First, consider the
total impact of the challenged regulation
on the voting public. If the regulation dis-
parately affects minority voters, proceed to
determine whether the particular burden
imposed by the regulation, examined un-
der the totality of circumstances, deprives
them of an equal opportunity to participate
in the electoral process. This analytical
process, synthesized from Frank, funda-
mentally differs from that of the majority
in three ways. First, it dispenses with the
Gingles factors. Second, it requires a caus-
al connection between the challenged regu-
lation and the disparate impact. Third,
Section 2(b) is better read as an ‘‘equal-
treatment requirement (which is how it
reads)’’ rather than ‘‘an equal-outcome
command.’’ Frank, 768 F.3d at 754.56


Contrary to the majority opinion, apply-
ing the statute itself in this way does not


55. The majority opinion admits this in stating
that, ‘‘[a]ccording to a well-established formu-
la TTT to assess individuals’ likelihood of vot-
ing in an election, increasing the cost of vot-
ing decreases voter turnout—particularly
among low-income individuals, as they are
most cost sensitive.’’ (citing Veasey v. Perry, 71
F.Supp.3d at 656).


56. How the majority can claim its interpreta-
tion is ‘‘consistent’’ with Frank is incompre-
hensible. Frank found the Gingles factors ‘‘un-
helpful’’ in vote abridgment cases, 768 F.3d at
754, and applied the two-part test only ‘‘for
the sake of argument,’’ id. at 755. On rehear-
ing, the court never mentions Section 2 liabil-
ity but appears instead to foot its discussion
on the Anderson/Burdick claim. See Frank v.
Walker, 819 F.3d 384, 386 (7th Cir. 2016)
(Frank II).


Moreover, Frank finds no Section 2 viola-
tion where the Wisconsin voter ID law argu-


ably had a higher disparate impact on voter
ID possession than SB 14. Compare Frank,
768 F.3d at 752 (92.7% of Whites, 86.8% of
Blacks, and 85.1% of Hispanics possessed
photo IDs), with Veasey v. Abbott, 796 F.3d at
509 (panel opinion discussing that plaintiffs’
expert found that 98% of Whites, 91.9% of
Blacks, and 94.1% of Hispanics possessed
photo IDs). In other words, far more Texas
voters of each race possess the requisite photo
IDs; hence one might infer that the scope of
diminished opportunity to participate is far
smaller across the board in Texas than in
Wisconsin. Moreover, the racial spread be-
tween Texas and Wisconsin in terms of ID
possession is about the same in the case of
Whites to Blacks and narrower in the case of
Whites to Hispanics. On a comparative statis-
tical basis, then, there should be no difference
in the outcome of this case and Frank.
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neuter or minimize minority citizens’ vot-
ing rights. The question under Section 2 is
whether a regulation ‘‘needlessly’’ burdens
those rights. Id. at 753. Justice Scalia’s
dissent in Chisom v. Roemer posed an
inarguable Section 2 violation, in which a
hypothetical jurisdiction limited voter reg-
istration to one hour a day three days a
week, to the stark disadvantage of the
minority working class. 501 U.S. 380, 408,
111 S.Ct. 2354, 2371, 115 L.Ed.2d 348
(1991) (Scalia, J., dissenting). Likewise,
Mississippi actually violated Section 2 with
a dual voter registration law and limited
registration offices, which ‘‘resulted in’’ a
25% diminution in Black voter registration.
Operation Push, Inc. v. Mabus, 932 F.2d
400 (5th Cir. 1991).


According to the correct, textualist
frame of reference, SB 14 does not violate
Section 2. The majority’s finding that a
racial disparity ‘‘in ID possession’’ exists
between Anglos and Blacks and Hispanics
is not clearly wrong. The majority does
not, however, establish that SB 14 ‘‘result-
ed in’’ or caused a diminution of the right
to vote, nor does the ‘‘totality of circum-
stances’’ demonstrate that minority voters’
opportunity to participate has been re-
duced.


A tailored causation analysis is impera-
tive under Section 2 case law. Not only
does Gingles offer ample support for a
requirement that the challenged law
causes the prohibited voting results, but
six circuit courts, including this court, have
clearly so held. See Gingles, 478 U.S. at 48
n.15, 106 S.Ct. at 2766 n.15 (‘‘It is obvious
that unless minority group members expe-
rience substantial difficulty electing repre-
sentatives of their choice, they cannot
prove that a challenged electoral mecha-
nism impairs their ability ‘to elect’ ’’ in
violation of Section 2). The Ninth Circuit,
rejecting a challenge to Arizona’s voter ID
law, held that ‘‘proof of ‘causal connection


between the challenged voting practice and
a prohibited discriminatory result’ is cru-
cial’’ to Section 2 analysis. Gonzalez, 677
F.3d at 405 (quoting Smith v. Salt River
Project Agric. Imp. & Power Dist., 109
F.3d 586, 589 (9th Cir. 1997)); see also
Frank, 768 F.3d at 753–54 (voter ID law
did not cause minorities to have less op-
portunity and were treated equally); LU-
LAC v. Clements, 999 F.2d at 867 (5th Cir.
1993) (en banc) (emphasizing need for
proof of depressed minority voter turnout);
Salas v. Sw. Tex. Junior Coll. Dist., 964
F.2d 1542, 1556 (5th Cir. 1992) (rejecting
challenge to at-large districts where His-
panic lack of electoral success was caused
by lower turnout, not dilution); Ortiz v.
City of Phila., 28 F.3d 306, 310 (3d Cir.
1994) (Philadelphia voter list purge law did
not cause minorities to be deprived of
equal access to the political system); Irby
v. Va. State Bd. of Elections, 889 F.2d
1352, 1358–59 (4th Cir. 1989) (upholding
appointive system for school board mem-
bers where evidence ‘‘cast doubt on TTT a
causal link between the appointive system
and Black underrepresentation’’); Wesley
v. Collins, 791 F.2d 1255 (6th Cir. 1986)
(upholding felon disenfranchisement law
because the disproportionate racial impact
does not ‘‘result’’ from the State’s qualifi-
cation of the right to vote).


SB 14 had no impact on voter registra-
tion, the major prerequisite to casting a
ballot. SB 14 does not adversely impact
over 90% of minority voters who already
possess SB 14 IDs or thousands of others
eligible to vote by mail or any voter who
can readily obtain a free EIC. Moreover,
the plaintiffs here did not show that SB 14
had any effect on voter turnout or that any
disparity in voter-quality ID possession
was caused by SB 14. The rate of preexist-
ing ID possession does not prove ‘‘that
participation in the political process is in
fact depressed among minority citizens.’’
LULAC, 999 F.2d at 867. To understand







313VEASEY v. ABBOTT
Cite as 830 F.3d 216 (5th Cir. 2016)


the totality of circumstances, at least three
subsidiary questions had to be answered:
how many of those without SB 14 ID
already have the documents to get one? Of
those without the underlying documents,
how many would have significant trouble
obtaining them? And within that much
smaller group, how many have actually
voted in the past or intend to vote in the
future? The actual adverse racial impact of
SB 14 is not demonstrated by gross no-
match list percentages, but by the impact
on these subsets of the 4.5% of Texas
voters currently without SB 14 ID. The
record is bereft of such information.


As the Ninth Circuit held, ‘‘a [Section] 2
challenge ‘based purely on a showing of
some relevant statistical disparity between
minorities and whites,’ without any evi-
dence that the challenged voting qualifica-
tion causes that disparity, will be reject-
ed.’’ Gonzalez, 677 F.3d at 405 (citation
omitted); see also Frank, 768 F.3d at 753
(Section 2 ‘‘does not condemn a voting
practice just because it has a disparate
effect on minorities’’). The majority’s opin-
ion fundamentally turns on a statistical
disparity in ID possession among different
races, but instead of showing that this
disparity was caused by SB 14, the majori-
ty relies on socioeconomic and historical
conditions as the causes of this disparity.
This finding conflicts with the Supreme
Court’s recent instruction that ‘‘a dispa-
rate-impact claim that relies on a statisti-
cal disparity must fail if the plaintiff can-
not point to a defendant’s policy or policies
causing that disparity.’’ Inclusive Commu-
nities, 135 S.Ct. at 2523. Without a show-
ing that SB 14 caused the disparity in ID
possession, the majority holds Texas ‘‘lia-
ble for racial disparities [it] did not cre-
ate.’’ Id. (citation omitted).


Moreover, past examples of State-spon-
sored discrimination are not indicative
that SB 14, the ‘‘challenged voting qualifi-


cation,’’ caused the disparity in ID pos-
session. After all, the majority itself dis-
credited ‘‘long ago’’ evidence of State-
sponsored discrimination when it reversed
many parts of the district court’s finding
that SB 14 was enacted with discriminato-
ry intent. The majority’s attempt to shore
up a finding of state-action-related dis-
crimination with no more than socioeco-
nomic disparities (and even alleged local
differences in high school discipline, which
can’t be the fault of the State of Texas),
fails the test of LULAC, Gonzalez, and
Inclusive Communities.


Misplacing its reliance on the Gingles
factors, the majority also fatally errs in
discounting the State’s and the public’s
interest in enforcing SB 14. The State’s
interests are weighty, they are to be treat-
ed as a matter of law, not fact as the
majority does, and they outweigh the in-
substantial proof of diminished minority
opportunity to participate caused by SB
14.


In Crawford, the Supreme Court held
that the State’s legitimate interest in pre-
venting voter fraud is ‘‘sufficiently strong’’
to justify a voter ID law even without any
evidence of voter fraud in the record. 553
U.S. at 204, 128 S.Ct. at 1623; see also
Voting for Am. v. Steen, 732 F.3d 382, 394
(5th Cir. 2013). Crawford also approved,
without requiring independent proof,
Indiana’s argument that voter ID laws
serve the State’s legitimate interest of in-
creasing voter turnout by safeguarding
voter confidence in the election process.
Crawford, 553 U.S. at 197, 128 S.Ct. at
1620. Nonetheless, the majority finds that
these recognized State interests are only
tenuously related to SB 14’s provisions.


The majority inaptly attempts to distin-
guish Crawford because that case reviewed
a summary judgment record and involved
constitutional challenges to the right to
vote, while this case is brought under Sec-
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tion 2 after a full trial. Crawford, however,
carefully balanced the voters’ difficulties in
obtaining voter ID under the Indiana law
against the State’s interests, and conclud-
ed: ‘‘For most voters who need them, the
inconvenience of making a trip to the
[DMV], gathering the required documents,
and posing for a photograph surely does
not qualify as a substantial burden on the
right to vote, or even represent a signifi-
cant increase over the usual burdens of
voting.’’ 553 U.S. at 198, 128 S.Ct. at 1621.
Although Crawford does not control the
instant case, its general conclusion stands
at odds with the majority’s implicit deter-
mination that ‘‘significant’’ and ‘‘substan-
tial’’ burdens exist in obtaining voter ID
for that small percentage of Texas’s Black
and Hispanic voters who do not presently
possess SB 14 ID.


Further, the majority mischaracterizes
the State’s interests as a matter of adjudi-
cative fact. This court previously held en
banc that the substantiality of the State’s
interest is a legal question to be deter-
mined as a matter of law. LULAC, 999
F.2d at 871. In Crawford, the Supreme
Court confirmed the State’s strong inter-
ests as a matter of law, as it sustained
Indiana’s voter ID law without record evi-
dence ‘‘of any such fraud actually occur-
ring in Indiana at any time in its history.’’
553 U.S. at 194, 128 S.Ct. at 1619. Craw-
ford thus elevated the State’s interest to a
status of legislative fact, which lower
courts are bound to respect. See Frank,
768 F.3d at 750 (‘‘After a majority of the
Supreme Court has concluded that photo
ID requirements promote confidence, a
single district judge cannot say as a ‘fact’
that they do not, even if 20 political scien-
tists disagree with the Supreme Court.’’).
The majority wrongly second-guesses and
subjects the State’s interest in preventing
in-person voter fraud to routine factual
examination. But see Crawford, 553 U.S. at
196, 128 S.Ct. at 1619 (‘‘While the most


effective method of preventing election
fraud may well be debatable, the propriety
of doing so is perfectly clear.’’). The major-
ity was wrong to require record evidence
of lack of confidence in elections without
voter ID. See id. at 194, 128 S.Ct. at 1618
(‘‘ ‘The electoral system cannot inspire
public confidence if no safeguards exist to
deter or detect fraud or to confirm the
identity of voters.’ ’’ (quoting Building Con-
fidence in U.S. Elections § 2.5 (Sept. 2005)
(a report prepared by a committee co-
chaired by former President Jimmy Carter
and former Secretary of the Treasury and
White House Chief of Staff James A. Bak-
er III))).


Finally, even weighing the State’s inter-
ests as a matter of fact, the majority errs.
The majority credits the district court’s
finding that SB 14 would theoretically de-
crease voter turnout, yet overlooked that
the minimal evidence in the record that
anybody was actually prevented from vot-
ing. There is not even evidence that any
voter was actually unable to obtain the
proper voter ID. LULAC held that ‘‘plain-
tiffs cannot overcome a substantial State
interest by proving insubstantial dilution.’’
999 F.2d at 876. It follows that the majori-
ty should not reject strong State interests
without any showing of an ‘‘abridgement
of the right TTT to vote on account of race
or color.’’ 52 U.S.C. § 10301(a). The major-
ity errs in its treatment of the State’s
strong interests at stake here.


C. Constitutional Considerations


The majority claims to exercise ‘‘consti-
tutional avoidance’’ by electing not to rule
on the plaintiffs’ assertion that SB 14 bur-
dened their right to vote contrary to the
Fourteenth Amendment. But the majority
has no qualms about keeping alive the
preposterous and divisive claim that SB 14
was passed with unconstitutional discrimi-
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natory intent.57 And the majority’s extra-
textual interpretation of Section 2 runs a
severe risk of unconstitutionality. So much
for judicial restraint.


As applied here, the majority’s two-part
Section 2 test authorizes judicial mischief
in micromanaging a facially neutral state
law implementing a Supreme Court-ap-
proved purpose in order to eliminate dis-
parate impact (in types of qualified IDs)
not caused by the law itself. This result
interferes with the Constitution’s assign-
ment of the conduct of elections to the
States and is not congruent and propor-
tional as a remedy for violation of voting
rights protected by the Fourteenth and
Fifteenth Amendments.


The Constitution’s ‘‘Elections Clause
empowers Congress to regulate how feder-
al elections are held, but not who may vote
in them.’’ Arizona v. Inter Tribal Council
of Ariz., Inc., ––– U.S. ––––, 133 S.Ct.
2247, 2257, 186 L.Ed.2d 239 (2013) (empha-
sis in original); see U.S. CONST. art. I, § 4,
cl. 1. ‘‘Prescribing voting qualifications,
therefore, ‘forms no part of the power to
be conferred upon the national govern-
ment’ by the Elections Clause, which is
‘expressly restricted to the regulation of
the times, the places, and the manner of
elections.’ ’’ Arizona, 133 S.Ct. at 2258
(emphasis in original) (quoting THE FEDER-


ALIST No. 60, at 371 (A. Hamilton); THE


FEDERALIST No. 52, at 326 (J. Madison)).
This design was for good reason. The


Court explained, ‘‘[t]his allocation of au-
thority sprang from the Framers’ aversion
to concentrated power,’’ because, as James
Madison presciently observed, ‘‘[a] Con-
gress empowered to regulate the qualifica-
tions of its own electorate TTT could ‘by
degrees subvert the Constitution.’ ’’ Id.
(quoting 2 Records of the Federal Conven-
tion of 1787, p. 250 (M. Farrand rev.
1966)). It is thus ‘‘obvious that the whole
Constitution reserves to the States the
power to set voter qualifications in state
and local electionsTTTT’’ Oregon v. Mitch-
ell, 400 U.S. 112, 125, 91 S.Ct. 260, 265, 27
L.Ed.2d 272 (1970) (Black, J. for a five
member majority on this point); see also
Lassiter v. Northampton Cty. Bd. of Elec-
tions, 360 U.S. 45, 50, 79 S.Ct. 985, 989, 3
L.Ed.2d 1072 (1959) (‘‘The States have
long been held to have broad powers to
determine the conditions under which the
right of suffrage may be exercisedTTTT’’).


The States’ primacy in regulating elec-
tions is limited, however, by the Four-
teenth and Fifteenth Amendments, which
protect different rights. The Fifteenth
Amendment secures the right to vote from
denial or abridgment by intentional dis-
crimination on account of race or color.
City of Mobile v. Bolden, 446 U.S. 55, 61–
66, 100 S.Ct. 1490, 1496–98, 64 L.Ed.2d 47
(1980); see Rice v. Cayetano, 528 U.S. 495,
120 S.Ct. 1044, 145 L.Ed.2d 1007 (2000)
(striking down law that denied vote to
those without Native Hawaiian ancestry);


57. The Supreme Court itself declined to rule
on Equal Protection issues raised in a redis-
tricting case where the lower court decision
might rest on the alternative ground of the
Voting Rights Act. Escambia Cty. v. McMillan,
466 U.S. 48, 104 S.Ct. 1577, 80 L.Ed.2d 36
(1984). No such forbearance by today’s ma-
jority! The majority cites with approval Ket-
chum v. Byrne for that opinion’s broad (but
fact-bound) language concerning discrimina-
tory intent and partisanship. Ketchum, howev-
er, refused to rule on the constitutionality of a
local council redistricting plan after the dis-


trict court had found it wanting under a then
recently-amended Section 2. The court noted
‘‘[t]his change in the law appears to reflect
congressional impatience with the inherently
speculative process of ascribing purposes to
government actions involving the complex in-
teraction of numerous individuals and con-
flicting interests. We think it undesirable to
undertake this difficult [legislative intent]
analysis when Congress has rendered it su-
perfluous by amending the Voting Rights
Act.’’ Ketchum, 740 F.2d at 1409.
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Gomillion v. Lightfoot, 364 U.S. 339, 81
S.Ct. 125, 5 L.Ed.2d 110 (1960) (striking
down law that denied vote via racial redis-
tricting of city boundaries). The Four-
teenth Amendment has been interpreted
to protect voters generally from laws that
excessively burden the right to vote and
the conduct of the political process. See
Crawford, 553 U.S. at 189–91, 128 S.Ct. at
1615–16; Burdick v. Takushi, 504 U.S. 428,
432–34, 112 S.Ct. 2059, 2062–64, 119
L.Ed.2d 245 (1992); Anderson v. Cele-
brezze, 460 U.S. 780, 786–90, 103 S.Ct.
1564, 1568–70, 75 L.Ed.2d 547 (1983). Un-
derstanding the difference between these
protections is important. Where every as-
pect of a state’s election code ‘‘inevitably
affects—at least to some degree—the indi-
vidual’s right to vote and his right to asso-
ciate with others for political ends,’’
Anderson, 460 U.S. at 788, 103 S.Ct. at
1570, invalidating ballot-access rules as ov-
erly burdensome (absent intentional dis-
crimination) without a compelling showing
would make it impossible to run fair and
efficient elections. See Timmons v. Twin
Cities Area New Party, 520 U.S. 351, 358,
117 S.Ct. 1364, 1369, 137 L.Ed.2d 589
(1997) (‘‘States may, and inevitably must,
enact reasonable regulations of parties,
elections, and ballots to reduce election-
and campaign-related disorder.’’). Accord-
ingly, no citizen has a Fourteenth or Fif-
teenth Amendment right to be free from
‘‘the usual burdens of voting.’’ Crawford,
553 U.S. at 198, 128 S.Ct. at 1621.


Because Section 2 was enacted to pro-
tect voting rights under these amend-
ments, it must be ‘‘appropriate legislation,’’
for the purpose. See City of Boerne v.
Flores, 521 U.S. 507, 516–20, 117 S.Ct.
2157, 2162–64, 138 L.Ed.2d 624 (1997).
‘‘ ‘[A]s broad as the congressional enforce-
ment power is, it is not unlimited.’ ’’ Id. at
518, 117 S.Ct. at 2163 (quoting Mitchell,
400 U.S. at 128, 91 S.Ct. at 266 (Black, J.)).
Clearly, ‘‘Congress can enact legislation


TTT enforcing’’ these constitutional rights.
Id. at 519, 117 S.Ct. at 2163. And prophy-
lactic measures to deter or remedy uncon-
stitutional conduct are ‘‘within the sweep
of Congress’ enforcement power even if in
the process it prohibits conduct which is
not itself unconstitutionalTTTT’’ Id.; see
also Bd. of Trs. of Univ. of Ala. v. Garrett,
531 U.S. 356, 365, 121 S.Ct. 955, 963, 148
L.Ed.2d 866 (2001); South Carolina v. Kat-
zenbach, 383 U.S. 301, 327, 86 S.Ct. 803,
818, 15 L.Ed.2d 769 (1966). However, Con-
gress’s ability to enact such prophylactic
legislation is cabined by an important limi-
tation: ‘‘There must be a congruence and
proportionality between the injury to be
prevented or remedied and the means
adopted to that end.’’ City of Boerne, 521
U.S. at 520, 117 S.Ct. at 2164; see also
Garrett, 531 U.S. at 365, 121 S.Ct. at 963.
While Congress can employ ‘‘strong reme-
dial and preventive measures to respond to
the widespread and persisting deprivation
of constitutional rights,’’ City of Boerne,
521 U.S. at 526, 117 S.Ct. at 2167, it cannot
enact ‘‘a substantive change in constitu-
tional protections,’’ id. at 532, 117 S.Ct. at
2170, under the guise of enforcement. See
also Coleman v. Court of Appeals of Md.,
––– U.S. ––––, 132 S.Ct. 1327, 182 L.Ed.2d
296 (2012); Garrett, 531 U.S. at 364–65, 121
S.Ct. at 962–63; Mitchell, 400 U.S. at 128–
29, 91 S.Ct. at 266–67.


Section 2 is a prophylactic measure un-
der the Fifteenth Amendment to the ex-
tent it prohibits any voting practice that
‘‘results in TTT abridgement of the right
TTT to vote TTT on account of race’’ as
further elaborated by the totality of the
circumstances test. 52 U.S.C. § 10301(a).
The results test is less demanding than
that of intentional discrimination. The ma-
jority’s two-part test, however, predicates
liability not on any proven impact on vot-
ing but on disparate voter possession of
qualifying IDs, a disparity caused not by
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this law but by exogenous circumstances.
The disparity, moreover, relates to a small
fraction even of minority voters and is
found fatal to SB 14 notwithstanding the
law’s offer of free EICs to poor voters and
accommodations for voters who are dis-
abled, elderly, or have religious objections
to photographic ID. This result amounts to
‘‘prophylaxis-upon-prophylaxis.’’ In re Cao,
619 F.3d 410, 446 (5th Cir. 2010) (en banc)
(quoting Fed. Election Comm’n v. Wisc.
Right To Life, Inc., 551 U.S. 449, 479, 127
S.Ct. 2652, 2672, 168 L.Ed.2d 329 (2007)).
The majority has transformed Section 2
from a provision protecting the equal right
of minority voters to exercise the franchise
to a right of more convenient exercise.


Consequently, not only does this ex-
panded right exceed the Fifteenth Amend-
ment, but it also threatens the balance
struck by the Fourteenth Amendment be-
tween individual rights and the public’s
need for fair and efficient elections. Under
the majority’s reasoning, a wide swath of
racially neutral election measures will be
subject to challenge, a previously unthink-
able result under the Fourteenth Amend-
ment and the Constitution’s federalist de-
sign. Moreover, using Section 2 to rewrite
racially neutral election laws will force con-
siderations of race on state lawmakers who
will endeavor to avoid litigation by elimi-
nating any perceived racial disparity in
voting regulations. But it is established
that ‘‘subordinat[ing] traditional race-neu-
tral TTT principles’’ to ‘‘racial consider-
ations’’ violates the Equal Protection
Clause. Miller v. Johnson, 515 U.S. 900,
916, 115 S.Ct. 2475, 2488, 132 L.Ed.2d 762
(1995); see also Inclusive Cmties., ––– U.S.
––––, 135 S.Ct. 2507, 2524 (‘‘Courts should
avoid interpreting disparate-impact liabili-
ty to be so expansive as to inject racial
considerations into’’ government decision-
making.); Ricci v. DeStefano, 557 U.S. 557,
594–95, 129 S.Ct. 2658, 2681–82, 174
L.Ed.2d 490 (2009) (Scalia, J., concurring)


(avoiding disparate impact liability forces
third parties such as states to evaluate the
racial outcome of their policies in a way
that considers race, and government com-
pulsion of this result violates equal protec-
tion principles). This was already a prob-
lem with the nonretrogression doctrine in
Section 5 of the Voting Rights Act, and it
is a mistake to import it to Section 2. See
Georgia v. Ashcroft, 539 U.S. 461, 491, 123
S.Ct. 2498, 2517, 156 L.Ed.2d 428 (2003)
(Kennedy, J. concurring) (‘‘Race cannot be
the predominant factor in redistricting
TTTT Yet considerations of race that would
doom a redistricting plan under the Four-
teenth Amendment or [Section] 2 seem to
be what save it under [Section] 5.’’).


In fact, the Supreme Court has been
careful to read Section 2 narrowly to avoid
constitutional doubts. For example, in LU-
LAC v. Perry, the Court rejected an inter-
pretation of Section 2 that would have
‘‘unnecessarily infuse[d] race into virtually
every redistrictingTTTT’’ 548 U.S. 399, 446,
126 S.Ct. 2594, 2625, 165 L.Ed.2d 609
(2006); see also Bartlett v. Strickland, 556
U.S. 1, 21, 129 S.Ct. 1231, 1247, 173
L.Ed.2d 173 (2009) (reading Section 2 so
as to ‘‘avoid[ ] serious constitutional con-
cerns under the Equal Protection
Clause.’’); Nw. Austin Mun. Util. Dist.
No. One v. Holder, 557 U.S. 193, 205, 129
S.Ct. 2504, 2513, 174 L.Ed.2d 140 (2009)
(deciding case under Voting Rights Act
Section 4(b) instead of reaching the consti-
tutionality of Section 5). A faithful adher-
ence to the statutory text of Section 2
would have avoided constitutional difficul-
ties.


IV. Conclusion


Today’s result moves us another step
down the road of judicial supremacy by
potentially subjecting virtually every voter
regulation to litigation in federal court.
According to the twists and turns of the
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majority opinions, purposeful racial dis-
crimination can be ‘‘inferred’’ even with-
out a shred of discriminatory utterance—
not even one document of thousands of
internal communications betrayed such
purposes. Equally perversely, such a dis-
crimination claim can be bolstered by leg-
islative actions from forty to sixty years
ago, when Texas was a Democrat-con-
trolled state, whose legacy has been repu-
diated by current Republican dominance.
(Not that party designation matters, but
that any legislature’s actions can be pro-
bative of decades-later actions when the
legislature is controlled by the opposing
party is bizarre.) Similarly, a Section 2
claim can rest on a marginal racially dis-
parate impact estimated from sadly in-
transigent socioeconomic disparities cou-
pled with a state’s ‘‘long-ago history’’ of
discrimination. Voting rights litigation is
thus decoupled from any ‘‘results’’ caused
by the state.


No doubt the majority believes that fed-
eral judges are well suited to regulate the
electoral process. As with many judge-
made ‘‘solutions,’’ however, today’s results
will backfire. Judicial decisions will spawn
inconsistent results and uncertainty, lead-
ing the public to question judges’ impar-
tiality. This decision will thus foster cyni-
cism about the courts and more rather
than less racial tension. Lawmakers at ev-
ery level will be forced to be race-con-
scious, not race-neutral, in protecting the
sanctity of the ballot and the integrity of
political processes. Finally, these unautho-
rized and extra-legislative transfers of
power to the judiciary disable the working
of the democratic process, which for all its


imperfections, best represents ‘‘we the
people.’’


For these reasons, we dissent.


JERRY E. SMITH, Circuit Judge,
joined by EDITH H. JONES and EDITH
BROWN CLEMENT, Circuit Judges,
dissenting:


We respectfully dissent for the reasons
ably explained by Judges JONES, CLEM-
ENT, and ELROD.


The en banc court is gravely fractured
and without a consensus. There is no ma-
jority opinion, but only a plurality opinion
that draws six separate dissenting opinions
and a special concurrence.1


Despite deep divisions on key questions,
however, the en banc court is unanimous in
roundly repudiating the district court for
legal error on some issues. Most signifi-
cantly, the district judge attempted to
wipe the Texas voter ID law entirely off
the books—a remedy that the majority
rightly observes ‘‘is potentially broader
than the one to which Plaintiffs would be
entitled TTTT’’ (Page 77.) The en banc
court instead leaves the voter ID require-
ment essentially intact. In reversing, all
fifteen judges agree that, in the words of
the plurality opinion, ‘‘the vast majority of
eligible voters possess SB 14 ID, and we
do not disturb SB 14’s effect on those
voters—those who have SB 14 ID must
show it to vote.’’ (Page 82.) That is a global
change from what the district court ruled.


The en banc court is likewise unanimous
in reversing the district judge’s bizarre
declaration that SB 14 is a poll tax. (Part
IV.) That is a frivolous claim that never
should have seen the light of day. Her


1. This case is an apt candidate for the well-
worn saying, ‘‘You can’t tell the players with-
out a scorecard.’’ Harry Stevens is credited
with coming up with these words. Sometimes
thought to be the inventor of the hot dog, he
sold refreshments at Major League Baseball


games in the early 1900s. ‘‘He also began to
sell scorecards to fans with the phrase [‘]You
can’t tell the players without a scorecard.[’]’’
Harry M. Stevens, WIKIPEDIA, https://en.
wikipedia.org/wiki/Harry M. Stevens (last
modified July 5, 2016).
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holding reveals this judge’s apparent opin-
ion that Texas legislators and state offi-
cials are hayseed bigots determined to re-
turn minority voters to the back of the
bus.


The unanimous court likewise clips the
district judge’s wings by vacating her gra-
tuitous holding—in violation of the rule of
constitutional avoidance—that SB 14 bur-
dens the right to vote in violation of the
First and Fourteenth Amendments. (Part
III.) The plurality opinion properly dis-
misses those claims, criticizing the district
court for ignoring the ‘‘well established
principle governing the prudent exercise of
TTT jurisdiction that [federal courts] will
not decide a constitutional question if there
is some other ground TTTT’’ (Page 71.)


The plurality opinion, although charita-
bly allowing the district judge a second
chance to review existing evidence, also
roundly and repeatedly scolds her for mis-
handling that evidence and making errone-
ous findings therefrom. For example, the
plurality aptly declares that ‘‘some [of the]
findings are infirm.’’ (Page 10.) Some
‘‘findings are infirm because of an errone-
ous view of the law.’’ (Page 10.) ‘‘[W]e hold
that much of the evidence upon which the
district court relied was infirm.’’ (Page 13.)
‘‘Because the district court relied upon evi-
dence we conclude is infirm, the district
court’s opinion cannot stand as written.’’
(Page 18.) ‘‘[T]he district court’s analysis
contained some legal infirmities.’’ (Page
19.) ‘‘[S]ome of the evidence on which the
district court relied was infirm.’’ (Page 30.)
The plurality gives the district court ‘‘in-
structions TTT about the legal infirmities in
its initial findings.’’ (Page 32.) The judge is
told ‘‘to reevaluate the evidence’’ (Page 32)
in accordance with ‘‘the appropriate legal
standards’’ (Page 31). The plurality sternly
rejects the judge’s use of suspect evidence:
‘‘[W]e do not agree that such anecdotal
evidence of racial campaign appeals shows


that SB 14 denies or abridges the right to
vote.’’ (Page 64.)


In sum, the vast majority of the judges
on the en banc court have declared the
district judge to have substantially erred
in myriad legal conclusions and use of
evidence, and the court is unanimous in
several of those reversals. The district
court is well-advised to avoid such regret-
table misadventure on remand.


JAMES L. DENNIS, Circuit Judge,
concurring in part, dissenting in part, and
concurring in the judgment:


I concur in all but part II.A.1 of the
majority’s opinion. I respectfully dissent
from the majority’s reversal of the district
court’s finding that SB 14 was enacted
with a racially discriminatory purpose be-
cause, in my view, we are bound to affirm
that factual finding. The majority opinion
erroneously assigns legal errors to the dis-
trict court and, in disturbing the district
court’s finding of discriminatory purpose,
fails to adhere to the proper standard of
review and engages in improper reweigh-
ing of the evidence.


The district court’s determination that
SB 14 was enacted with a racially discrimi-
natory purpose or intent is a finding of
fact. See Rogers v. Lodge, 458 U.S. 613,
623, 102 S.Ct. 3272, 73 L.Ed.2d 1012
(1982). In reviewing the factual findings of
the district court, this court is bound by
the ‘‘clearly erroneous’’ standard of Feder-
al Rule of Civil Procedure 52(a). Id. at
622–23, 102 S.Ct. 3272 (citing Pullman–
Standard v. Swint, 456 U.S. 273, 102 S.Ct.
1781, 72 L.Ed.2d 66 (1982)). ‘‘That Rule
recognizes and rests upon the unique op-
portunity afforded the trial court judge to
evaluate the credibility of witnesses and to
weigh the evidence.’’ Inwood Labs., Inc. v.
Ives Labs., Inc., 456 U.S. 844, 856, 102
S.Ct. 2182, 72 L.Ed.2d 606 (1982). ‘‘Be-
cause of the deference due the trial judge,
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unless an appellate court is left with the
‘definite and firm conviction that a mistake
has been committed,’ it must accept the
trial court’s findings.’’ Id. at 855, 102 S.Ct.
2182 (quoting United States v. United
States Gypsum, 333 U.S. 364, 395, 68 S.Ct.
525, 92 L.Ed. 746 (1948)). Thus, if the trial
court’s account of the evidence is ‘‘plausi-
ble in light of the record viewed in its
entirety,’’ the appellate court must accept
its findings. Anderson v. City of Bessemer
City, N.C., 470 U.S. 564, 573–74, 105 S.Ct.
1504, 84 L.Ed.2d 518 (1985).


The majority does not contend that the
district court’s finding of discriminatory
purpose is implausible in light of the rec-
ord as a whole. Indeed, the majority opin-
ion itself appears to acknowledge that
there is a considerable amount of evidence
to support this finding. See, e.g., Maj. Op.
at 234–41 (discussing part of the volumi-
nous evidence that tends to show that SB
14 was enacted with a discriminatory pur-
pose). Nevertheless, the majority reverses
the district court because of purported le-
gal errors, specifically, the district court’s
reliance on evidence that, in the majority’s
view, is ‘‘infirm.’’


Of course, Rule 52(a) does not apply to
conclusions of law, and the district court’s
findings may be set aside if they rest on an
erroneous view of the law. Pullman–Stan-
dard, 456 U.S. at 287, 102 S.Ct. 1781. In
my view, however, examination of the dis-
trict court’s opinion reveals no legal error
and no reliance on infirm evidence. Instead
of correcting legal errors, the majority
opinion mistakenly lapses into an indepen-
dent reweighing of the evidence and en-
croaches upon the district court’s domain,
in violation of Rule 52(a)’s clear instruc-
tion. See Inwood Labs., 456 U.S. at 856,
102 S.Ct. 2182; Rogers, 458 U.S. at 622–23,
102 S.Ct. 3272.


First, the majority faults the district
court for relying ‘‘too heavily’’ on evidence


of Texas’s less recent history of enacting
discriminatory voting measures, citing
Shelby Cty., Ala. v. Holder, ––– U.S. ––––,
133 S.Ct. 2612, 186 L.Ed.2d 651 (2013) and
McCleskey v. Kemp, 481 U.S. 279, 107
S.Ct. 1756, 95 L.Ed.2d 262 (1987). Maj. Op.
at 230–31. The historical background of an
official decision is ‘‘one evidentiary source
for proof of intentional discrimination, par-
ticularly if it reveals a series of official
actions taken for invidious purposes.’’ Vill.
of Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252, 267, 97 S.Ct. 555, 50
L.Ed.2d 450 (1977). Following the Su-
preme Court’s guidance in Arlington
Heights, the district court considered, in-
ter alia, evidence of Texas’s persistent his-
tory of discriminatory practices in the
realm of voting rights, beginning with the
inception of all-white primaries in 1895 and
progressing with the continual invention of
new methods designed to curb minority
voting each time a prior method was
blocked by the courts, including poll taxes,
literacy and secret ballot restrictions, voter
re-registration and purging, and racial ger-
rymandering of electoral districts. See
Veasey v. Perry, 71 F.Supp.3d 627, 633–36
(S.D. Tex. 2014). The district court found
that ‘‘[i]n each instance, the Texas Legisla-
ture relied on the justification that its dis-
criminatory measures were necessary to
combat voter fraud.’’ Id. at 636. Contrary
to the majority opinion’s suggestion, nei-
ther Shelby County nor McClesky limits
courts’ consideration of such historical evi-
dence in assessing discriminatory-purpose
claims or proscribes the analysis employed
by the district court here.


Shelby County concerned only the cov-
erage formula for the preclearance re-
quirement under section 5 of the Voting
Rights Act, and the Supreme Court explic-
itly stated that its decision ‘‘in no way
affects the permanent, nationwide ban on
racial discrimination in voting found in
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§ 2.’’ 133 S.Ct. at 2629; accord League of
Women Voters of N. Carolina v. N. Car-
olina, 769 F.3d 224, 242–43 (4th Cir. 2014)
(holding in a section 2 case that the district
court abused its discretion where it ‘‘failed
to adequately consider North Carolina’s
history of voting discrimination’’ and in-
stead ‘‘parroted the Supreme Court’s proc-
lamation [in Shelby County] that ‘history
did not end in 1965’ ’’) (citation and some
internal quotation marks omitted).


In McClesky, the petitioner argued that
Georgia’s modern death sentencing pro-
cess was unconstitutional. 481 U.S. at 291,
107 S.Ct. 1756. Determining that McCle-
sky had failed to establish that the state
had acted with a discriminatory purpose,
the Supreme Court concluded, inter alia,
that state laws ‘‘in force during and just
after the Civil War’’ were not probative of
the legislature’s intent a century later. Id.
at 298 n.20, 107 S.Ct. 1756. In the instant
case, however, the district court did not
rely solely on the more distant discrimina-
tory practices by the state as evidence of
the Texas Legislature’s discriminatory
purpose in passing SB 14. Rather, the
district court considered the various and
recurring historical examples of state dis-
crimination in Texas as evidence of the
unceasing effort and desire to enact dis-
criminatory procedures that would sup-
press the minority vote. As the district
court explained, this history ‘‘exhibits a
recalcitrance that has persisted over gen-
erations despite the repeated intervention
of the federal government and its courts
on behalf of minority citizens.’’ Veasey, 71


F.Supp.3d at 636. And, because of the
Legislature’s repeated invocation of ballot
integrity concerns to justify discriminatory
practices, the district court concluded that
‘‘[t]here has been a clear and disturbing
pattern of discrimination in the name of
combatting voter fraud in Texas.’’ Id. Un-
like the kind of isolated and remote evi-
dence the Supreme Court rejected in
McClesky, evidence of a pervasive pattern
of operation is relevant to determining
whether the legislature’s current intent
was discriminatory. While ‘‘history did not
end in 1965,’’ Shelby Cty., 133 S.Ct. at
2628, neither legal precedent nor logic re-
quires that we act as if it started in 1965
and close our eyes to the historical context
surrounding challenged state action.1 See
W. FAULKNER, REQUIEM FOR A NUN 80 (Vin-
tage Books 1975) (1951) (‘‘The past is nev-
er dead. It’s not even past.’’).


Next, the majority opinion faults the
district court for its reliance on evidence
that, in the majority’s view, is ‘‘limited in
[its] probative value,’’ including the rela-
tively recent history of official discrimina-
tory actions in a particular Texas county
and post-enactment testimony by propo-
nents of the bill. Maj. Op. at 231, 233–34.
In that respect, the majority opinion ex-
plicitly engages in reweighing of the evi-
dence. See, e.g., id. at 234 (‘‘While proba-
tive in theory, even those (after-the-fact)
stray statements made by a few individual
legislators voting for SB 14 may not be the
best indicia of the Texas Legislature’s in-
tent.’’). But determining the weight of the


1. The majority opinion itself recognizes that
this evidence is relevant and probative. In
surveying the evidence that tends to support
the district court’s discriminatory purpose
finding, the majority opinion discusses evi-
dence of Texas’ history of ‘‘justifying voter
suppression efforts,’’ including the all-white
primary, literacy and secret ballot require-
ments, poll tax, and re-registration and purg-
ing, ‘‘with the race-neutral reason of promot-


ing ballot integrity.’’ Maj. Op. at 237. Thus,
the majority opinion suggests that this evi-
dence tends to show that the Legislature’s
justification of SB 14 as a measure to ensure
ballot integrity was pretext. See id. at 236–37.
But the majority opinion does not explain
why this historical evidence, which may be
used to prove pretext, cannot be used to sup-
port a more direct inference of discriminatory
intent.
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evidence ‘‘is the special province of the
trier of fact,’’ and this court may not reject
the district court’s finding simply because
it would have assigned different weight to
certain evidence than did the district court.
Inwood Labs., 456 U.S. at 856, 102 S.Ct.
2182.


Finally, the majority opinion criticizes
the district court for relying on conjecture
and conclusory accusations by the bill’s
opponents in the Texas Legislature about
the proponents’ motives. Maj. Op. at 232–
34. However, in its analysis of the discrimi-
natory purpose claim, the district court did
not rely on conjecture or conclusory asser-
tions; instead, the court relied in part on
testimony by SB 14’s opponents as to par-
ticular facts and drew independent conclu-
sions from those facts. See, e.g., Veasey, 71
F.Supp.3d at 702 (relying on proposed
anti-immigration laws and concerns by
Texas legislators about Hispanic immi-
grants carrying leprosy following census
results showing gains in minority popula-
tions to conclude that ‘‘the 2011 legislative
session was a racially charged environ-
ment’’). The majority may not simply dis-
card the district court’s findings by substi-
tuting its own assessment of the evidence
for that of the district court. See Inwood
Labs., 456 U.S. at 856, 102 S.Ct. 2182.


In sum, the majority opinion identifies
legal error where there is none, disturbs
valid factual findings by the proper fact-
finder, and thereby exceeds this court’s
authority under Rule 52(a). Because I be-
lieve we must affirm the district court’s
finding that SB 14 was enacted with a
discriminatory purpose, I respectfully dis-
sent in part. However, given that that our
court has resolved to reverse the discrimi-
natory purpose finding and because of the
significant evidence tending to show that
SB 14 was enacted with a discriminatory
purpose, I agree that this claim must be


remanded to the district court for further
proceedings in accordance with the judg-
ment of the court.


EDITH BROWN CLEMENT, Circuit
Judge, joined by E. GRADY JOLLY,
EDITH H. JONES, JERRY E. SMITH,
PRISCILLA R. OWEN, and JENNIFER
WALKER ELROD, Circuit Judges,
dissenting as to Part II.A.:


The Supreme Court has instructed that
when a district court’s findings as to dis-
criminatory purpose are ‘‘infirm’’ and ‘‘the
record permits only one resolution of the
factual issue,’’ we must reverse and ren-
der. Pullman–Standard v. Swint, 456 U.S.
273, 292, 102 S.Ct. 1781, 72 L.Ed.2d 66
(1982). The plurality discredits ‘‘much of
the evidence’’ relied upon by the district
court, Op. at 230–31, yet still manages to
determine that remand is the proper
course. After accounting for the full extent
of errors in the district court’s analysis,
the record permits only one resolution of
the factual issue: Plaintiffs failed to prove
that the Texas Legislature passed SB 14
with a discriminatory purpose. Such a res-
olution mandates that we reverse and ren-
der. Accordingly, I dissent.


I.


The district court made infirm findings
that rested on legal error in concluding
that the Legislature passed SB 14 with a
discriminatory purpose. The plurality ad-
dresses only some of these errors in a
selective and disorderly fashion, failing to
conduct the appropriate analysis under the
Arlington Heights framework. See Vill. of
Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252, 265–68, 97 S.Ct. 555,
50 L.Ed.2d 450 (1977).


In conducting the proper analysis, it is
important to bear in mind plaintiffs’ heavy
burden in imputing discriminatory intent
to an entire legislative body. ‘‘ ‘Discrimina-
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tory purpose’ TTT implies more than intent
as volition or intent as awareness of conse-
quences. It implies that the decisionmaker,
in this case a state legislature, selected or
reaffirmed a particular course of action at
least in part ‘because of,’ not merely ‘in
spite of,’ its adverse effects upon an identi-
fiable group.’’ Pers. Adm’r of Mass. v.
Feeney, 442 U.S. 256, 279, 99 S.Ct. 2282,
60 L.Ed.2d 870 (1979) (citation and foot-
note omitted); see also Hunter v. Under-
wood, 471 U.S. 222, 228, 105 S.Ct. 1916, 85
L.Ed.2d 222 (1985) (explaining that racial
discrimination must be a ‘‘ ‘substantial’ or
‘motivating’ factor behind enactment of the
law’’).


First, the district court disproportion-
ately relied on long-ago historical back-
ground evidence unrelated to SB 14 to
discern a discriminatory purpose by the
Legislature. See Veasey v. Perry, 71
F.Supp.3d 627, 632-39, 700 (S.D. Tex.
2014). The most pernicious of the meas-
ures cited by the district court predate the
passage of the Voting Rights Act in 1965.
In fact, despite some bygone history of
official discrimination, Texas’s voting prac-
tices had so improved by 1965 that it was
not included in the original preclearance
requirements of the Voting Rights Act. As
the plurality must admit, the district
court’s heavy reliance on such outdated
historical evidence was error. Op. at 230–
32; see McCleskey v. Kemp, 481 U.S. 279,
298 n.20, 107 S.Ct. 1756, 95 L.Ed.2d 262
(1987) (noting that historical evidence not
‘‘reasonably contemporaneous with the
challenged decision’’ has ‘‘little probative
value’’). Once stripped of error, the re-
maining historical background evidence on
which the district court relied falls woeful-
ly short of ‘‘demonstrat[ing] a clear and
consistent pattern of discriminatory action
by the Texas Legislature.’’ Allstate Ins.
Co. v. Abbott, 495 F.3d 151, 160 (5th Cir.
2007). There is no substantial contempo-
rary evidence of discrimination, and far


from enough evidence to impugn the inten-
tions of the entire Legislature in passing
SB 14.


Second, the plurality fails to address the
‘‘specific sequence of events leading up [to]
the challenged decision,’’ Arlington
Heights, 429 U.S. at 267, 97 S.Ct. 555, but
an analysis of this factor makes clear that
the district court erred. In Arlington
Heights, the Supreme Court explained that
courts should look to whether, for example,
a legislative decision was precipitated by a
sudden change in circumstances. See id. at
267 & n.16, 97 S.Ct. 555 (collecting cases
and providing example of sudden change in
zoning laws after learning of plans to erect
integrated housing). Here, the district
court relied on evidence that SB 14 be-
came ‘‘increasingly harsh’’ in each succes-
sive draft. Veasey, 71 F.Supp.3d at 700.
That is not the type of specific-sequence
evidence, however, envisioned by the
Court in Arlington Heights. The events
leading up to the enactment of SB 14
demonstrate that lawmakers were con-
cerned about protecting the integrity of
elections, a concern backed by surveys
showing that Texas voters of all races
agreed with this goal and supported re-
quiring photo IDs to vote. There is no
evidence of sudden changed circumstances;
in fact, the district court noted that SB 14
was debated over a lengthy six-year peri-
od. Id.


Third, the plurality claims that certain
procedural departures by the Legislature
provide a ‘‘potential link’’ in the ‘‘circum-
stantial totality of evidence’’ of possible
discriminatory purpose. Op. at 237. But, as
the plurality concedes, ‘‘context matters.’’
Id. Viewed in the appropriate context, the
procedural maneuvers employed by the
Legislature occurred precisely because op-
ponents of the legislation—several of
whom are the very parties who brought
this lawsuit—blocked three earlier itera-
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tions of voter ID legislation over the
course of several years. While the Legisla-
ture made some departures from its nor-
mal procedural sequence in passing SB 14,
these departures are easily explained as a
way to avoid the obstructive tactics that
had repeatedly defeated voter ID bills in
past sessions. In other words, the political
effectiveness of SB 14’s opponents precip-
itated the Legislature’s procedural depar-
tures.


The plurality makes much of the Legis-
lature’s passage of SB 14 in the midst of
other ‘‘pressing matters of great impor-
tance to Texas.’’ Op. at 239. In doing so,
the plurality only feigns deference to the
legislative process by claiming that the
Legislature ‘‘is entitled to set whatever
priorities it wishes.’’ Id. at 238. We are not
entitled to supplement our policy prefer-
ences for that of the Legislature, and
speculation such as what ‘‘one might ex-
pect’’ a legislature to do, id. is not evi-
dence of discriminatory purpose. It would
be improper for the district court to infer
discriminatory intent on behalf of the Leg-
islature by second guessing legislative pri-
orities. See Arlington Heights, 429 U.S. at
265, 97 S.Ct. 555 (‘‘[I]t is because legisla-
tors and administrators are properly con-
cerned with balancing numerous compet-
ing considerations that courts refrain from
reviewing the merits of their decisions,
absent a showing of arbitrariness or irra-
tionality.’’).


Fourth, the State’s purposes in passing
SB 14 were protecting the sanctity of vot-
ing, avoiding voter fraud, and promoting
public confidence in the voting process—
motives that are unquestionably legitimate.
See Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 196, 128 S.Ct. 1610, 170
L.Ed.2d 574 (2008) (‘‘There is no question
about the legitimacy or importance of the
State’s interest in counting only the votes
of eligible votersTTTT While the most effec-


tive method of preventing election fraud
may well be debatable, the propriety of
doing so is perfectly clear.’’). The fit be-
tween the law’s goals and provisions does
not show it was enacted with discriminato-
ry intent.


Fifth, the district court identified no re-
liable legislative history or contemporary
statements that reveal discriminatory pur-
pose. ‘‘The legislative or administrative
history may be highly relevant, especially
where there are contemporary statements
by members of the decisionmaking body,
minutes of its meetings, or reports.’’ Ar-
lington Heights, 429 U.S. at 268, 97 S.Ct.
555. ‘‘In some extraordinary instances the
members might be called TTT to testify
concerning the purpose of the official ac-
tion TTTT’’ Id. As the Supreme Court has
long recognized, however, ‘‘[p]lacing a de-
cisionmaker on the stand is TTT ‘usually to
be avoided’ ’’ because ‘‘judicial inquiries
into legislative or executive motivation rep-
resent a substantial intrusion into the
workings of other branches of govern-
ment.’’ Id. at 268 n.18, 97 S.Ct. 555.


The district court relied in large part on
accusations by the bill’s opponents about
proponents’ motives. See Veasey, 71
F.Supp.3d at 655–57. Such biased conjec-
ture cannot form the basis of a finding of
discriminatory intent by the entire Legis-
lature. See United States v. O’Brien, 391
U.S. 367, 384, 88 S.Ct. 1673, 20 L.Ed.2d
672 (1968) (‘‘What motivates one legislator
to make a speech about a statute is not
necessarily what motivates scores of oth-
ers to enact it, and the stakes are suffi-
ciently high for us to eschew guesswork.’’).


Despite discrediting this unreliable evi-
dence, the plurality still determines that
‘‘circumstantial evidence TTT could support
a finding of discriminatory purpose.’’ Op.
at 235. The primary evidence cited by the
plurality is that ‘‘[t]he record shows that
drafters and proponents of SB 14 were
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aware of the likely disproportionate effect
of the law on minorities TTTT’’ Id. at 236.
The plurality further cites a ‘‘backdrop of
warnings that SB 14 would have a dispa-
rate impact on minorities.’’ Id. at 239. The
plurality misunderstands the law: the Su-
preme Court has made clear that mere
awareness of a disparate impact (even as-
suming arguendo it existed here) is not
enough to prove discriminatory intent.
Feeney, 442 U.S. at 279, 99 S.Ct. 2282
(holding discriminatory purpose requires
more than ‘‘awareness of consequences’’;
legislature must have ‘‘selected or reaf-
firmed a particular course of action at least
in part ‘because of,’ not merely ‘in spite of,’
its adverse effects upon an identifiable
group’’); Price v. Austin Indep. School
Dist., 945 F.2d 1307, 1319 (5th Cir. 1991)
(‘‘Feeney stands directly for the proposi-
tion that foreseeability of discriminatory
impact, without more, does not constitute
the forbidden discriminatory purpose.’’).
The plurality’s mistaken understanding of
the law only encourages further ‘‘infirm’’
findings based on ‘‘an erroneous view of
the law’’ by the district court, whose rea-
soning and findings even the plurality now
roundly discredits. Pullman–Standard,
456 U.S. at 292, 102 S.Ct. 1781.


The plurality also overlooks the total
absence of direct evidence of a discrimina-
tory purpose and the effect of plaintiffs’
failure to unearth such evidence—despite
repeated assertions that such evidence ex-
ists. The district court allowed plaintiffs to
develop an extensive discovery record that
included thousands of documents, numer-
ous and lengthy depositions, and confiden-
tial email communications, all on plaintiffs’
assertion that such discovery would offer
critical evidence of discriminatory motive.
In the end, this intrusive search—typically
reserved only for ‘‘extraordinary’’ cases—
yielded no such evidence. See Arlington
Heights, 429 U.S. at 268, 97 S.Ct. 555.
Despite no smoking gun that would show


discriminatory intent in the voluminous ev-
idence, the plurality asserts that we should
instead look to circumstantial evidence to
infer intent, as an ‘‘invidious purpose’’ may
be ‘‘hiding.’’ Op. at 240–41. The Court in
Arlington Heights noted the need to con-
sider circumstantial evidence in cases
where testimony by the actual decision-
makers was ‘‘barred by privilege.’’ 429
U.S. at 268, 97 S.Ct. 555. But, as we found
in Price v. Austin Independent School
District, where decisionmakers are called
to testify about their actions and ‘‘the jus-
tifications advanced in their testimony do
not demonstrate a pretext for intentionally
discriminatory actions, the logic of Arling-
ton Heights suggests that the [direct] evi-
dence TTT is actually stronger than the
circumstantial evidence proffered by the
plaintiffs.’’ 945 F.2d at 1318. Here too, the
direct evidence, and plaintiffs’ failure to
demonstrate discriminatory purpose from
it, overwhelmingly favor a finding of no
discriminatory intent. As the panel cor-
rectly noted, it is rather unlikely that a
discriminatory motive ‘‘would permeate a
legislative body and not yield any private
memos or emails.’’ Veasey v. Abbott, 796
F.3d 487, 503 n.16 (5th Cir. 2015), reh’g en
banc granted, 815 F.3d 958.


The Supreme Court has recognized the
gravity of judicial inquiries into alleged
improper motives by a legislative body.
O’Brien, 391 U.S. at 383–84, 88 S.Ct. 1673
(stating that judicial ‘‘[i]nquiries into con-
gressional motives or purposes are a haz-
ardous matter’’ and the ‘‘stakes are TTT


high’’). The plurality takes lightly the as-
persions it casts on the Legislature by
allowing such a weak evidentiary record to
potentially support a finding of racial ani-
mus. When there is no ‘‘proof that a dis-
criminatory purpose has been a motivating
factor in the decision,’’ as is the case here,
we owe ‘‘judicial deference.’’ Arlington
Heights, 429 U.S. at 265–66, 97 S.Ct. 555.
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The plurality abjures such deference and
encourages witch hunts for racism.


II.


The record permits only one conclusion
in this inquiry after applying the appropri-
ate legal standards and discounting the
infirm findings by the district court: Plain-
tiffs have not proven that the Texas Legis-
lature acted with a discriminatory intent in
enacting SB 14. See Pullman–Standard,
456 U.S. at 292, 102 S.Ct. 1781. Despite
extensive discovery of legislators’ private
materials, plaintiffs have brought forth no
direct evidence of discriminatory intent.
What evidence remains, after accounting
for the district court’s errors, does not
suffice to conclude that SB 14 was enacted
‘‘ ‘because of,’ not merely ‘in spite of,’ ’’ a
disparate impact on minorities. Feeney,
442 U.S. at 279, 99 S.Ct. 2282.


The record below was fully developed.
Because plaintiffs ‘‘simply failed to carry
their burden of proving that discriminato-
ry purpose was a motivating factor in the
[Legislature’s] decision,’’ the district court
should not be allowed to conduct any re-
weighing of the evidence. Arlington
Heights, 429 U.S. at 270–71, 97 S.Ct. 555.
There is no reason to permit plaintiffs—
who have not carried their burden—anoth-
er opportunity to prove their case. See id.


at 271, 97 S.Ct. 555 (‘‘This conclusion ends
the constitutional inquiry.’’). Unfortunate-
ly, the plurality chooses to provide plain-
tiffs another chance and leaves the district
court with a disorganized, piecemeal analy-
sis of the Arlington Heights factors that
confuses the law and offers no clear di-
rection on remand.


For these reasons, I would reverse the
district court’s holding as to discriminatory
purpose and render judgment for the State
on this claim.


JENNIFER WALKER ELROD,
Circuit Judge, joined by SMITH, Circuit
Judge, concurring in part and dissenting in
part:


I dissent from all but Part IV of Judge
Haynes’s opinion.1 I agree with Judge
Jones’s opinion that, despite wide-reach-
ing and invasive discovery into legislators’
internal correspondence, there is no rec-
ord evidence that any legislator—much
less the Texas Legislature as a whole—
had a racially discriminatory purpose in
enacting SB 14. The extensive history of
obstruction by opponents of voter ID leg-
islation accounts for the procedures em-
ployed to ensure passage of SB 14, and
none of the circumstantial evidence relied
on by Judge Haynes’s opinion suggests
that the Legislature acted on the basis of


1. Part IV of Judge Haynes’s opinion correctly
vacates the district court’s opinion and ren-
ders judgment in the State’s favor on Plain-
tiffs’ claim that SB 14 imposes an unconstitu-
tional poll tax. Part III of Judge Haynes’s
opinion vacates the district court’s ruling on
Plaintiffs First and Fourteenth Amendment
claims. I agree that those claims should be
vacated. Because I do not agree with the
treatment of the Voting Rights Act claims in
Judge Haynes’s opinion, I would reach the
First and Fourteenth Amendment claims and
reverse. The First and Fourteenth Amend-
ment claims fail because Plaintiffs have not
shown SB 14 ‘‘imposes ‘excessively burden-
some requirements’ on any class of vot-


ersTTTT’’ Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 202, 128 S.Ct. 1610, 170
L.Ed.2d 574 (2008) (quoting Storer v. Brown,
415 U.S. 724, 738, 94 S.Ct. 1274, 39 L.Ed.2d
714 (1974)) (upholding Indiana’s voter ID re-
quirements against Fourteenth Amendment
challenge); see also Burdick v. Takushi, 504
U.S. 428, 434, 112 S.Ct. 2059, 119 L.Ed.2d
245 (1992) (‘‘[W]hen a state election law pro-
vision imposes only ‘reasonable, nondiscrimi-
natory restrictions’ upon the First and Four-
teenth Amendment rights of voters, ‘the
State’s important regulatory interests are gen-
erally sufficient to justify’ the restrictions.’’
(quoting Norman v. Reed, 502 U.S. 279, 289,
112 S.Ct. 698, 116 L.Ed.2d 711 (1992))).
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racism.2 Judgment therefore should be
rendered in favor of the State on Plain-
tiffs’ discriminatory purpose claim.


Plaintiffs’ claim that SB 14 violates the
‘‘results test’’ of Section 2 of the Voting
Rights Act also fails. SB 14 does not ‘‘re-
sult[ ] in a denial or abridgement of the
right of any citizen of the United States to
vote on account of race or color.’’ 52 U.S.C.
§ 10301(a).


[A] disparate-impact claim that relies on
a statistical disparity must fail if the
plaintiff cannot point to a defendant’s
policy or policies causing that disparity.
A robust causality requirement ensures
that racial imbalance does not, without
more, establish a prima facie case of
disparate impact and thus protects de-
fendants from being held liable for racial
disparities they did not create.


Texas Dep’t of Hous. & Cmty. Affairs v.
Inclusive Cmtys. Project, Inc., ––– U.S.
––––, 135 S.Ct. 2507, 2523, 192 L.Ed.2d 514
(2015) (internal alterations, quotation
marks, and citation omitted). I agree with


Judge Jones’s opinion and Judge Easter-
brook’s opinion for the Seventh Circuit
that the Gingles 3 factors—an unranked
list of nonexclusive considerations that
lend themselves to manipulation—are un-
helpful in this context.4 See Frank v. Walk-
er, 768 F.3d 744, 755 (7th Cir. 2014) (ex-
pressing skepticism about application of
Gingles factors to voter ID provision, be-
cause Gingles ‘‘does not distinguish dis-
crimination by the defendants from other
persons’ discrimination. In vote-dilution
cases, the domain of Gingles, the govern-
ment itself draws the district lines; no one
else bears responsibility.’’), cert. de-
nied, ––– U.S. ––––, 135 S.Ct. 1551, 191
L.Ed.2d 638 (2015).


Moreover, Plaintiffs’ § 2 claim fails even
if we consider the Gingles factors. SB 14
has been tested many times and there is
no evidence in this record that any voter
has been denied the right to vote on the
basis of his or her race because of its voter
ID requirements.5 Plaintiffs’ claim rests


2. Judge Costa’s opinion blurs the line be-
tween discriminatory intent and discriminato-
ry effect. Even when a legislature acts to
disadvantage an opposition party, the mere
correlation between party membership and
race does not create a Voting Rights Act or
Equal Protection claim. ‘‘Because of’’ means
because of. See Pers. Adm’r of Massachusetts
v. Feeney, 442 U.S. 256, 279, 99 S.Ct. 2282,
60 L.Ed.2d 870 (1979) (‘‘[Discriminatory pur-
pose] implies that the decisionmaker TTT se-
lected or reaffirmed a particular course of
action at least in part ‘because of,’ not merely
‘in spite of,’ its adverse effects upon an identi-
fiable group.’’).


3. Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct.
2752, 92 L.Ed.2d 25 (1986).


4. The malleability of the Gingles test is visible
in its implementation: different courts pur-
porting to apply the Gingles factors seem to
conduct very different analyses. Compare
Ohio State Conference of NAACP v. Husted,
768 F.3d 524, 556–60 (6th Cir. 2014) (relying
on Gingles as second step of a two-part test


dependent on socioeconomic factors and his-
toric voting practices), vacated as moot by
2014 WL 10384647 (6th Cir. Oct. 1, 2014),
and League of Women Voters of N.C. v. North
Carolina, 769 F.3d 224, 241–44 (4th Cir.
2014) (relying on Gingles as second step of a
two-part test dependent on sweeping contex-
tual analysis of pre-VRA history and details of
challenged bill’s passage), mandate stayed, –––
U.S. ––––, 135 S.Ct. 6, 190 L.Ed.2d 243
(2014), cert. denied, ––– U.S. ––––, 135 S.Ct.
1735, 191 L.Ed.2d 702 (2015), with Gonzalez
v. Arizona, 677 F.3d 383, 405–07 (9th Cir.
2012) (en banc) (citing some but not all of the
Gingles factors without reference to a two-
part test); see also N.C. State Conference of
NAACP v. McCrory, ––– F.Supp.3d ––––, –––– –
––––, No. 1:13–cv–658, 2016 WL 1650774, at
*76–*80 (M.D.N.C. Apr. 25, 2016) (collecting
cases). The validity of a state’s voting laws
ought not to rely on the outcome of a judicial
Rorschach test.


5. To establish a § 2 claim, Plaintiffs must first
show that SB 14 abridges or denies an indi-
vidual’s ability to vote. After an exhaustive
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principally on the unfortunate socioeco-
nomic disparities that exist among various
racial groups in Texas as elsewhere, but
Judge Haynes’s opinion fails to establish
any link between these disparities and any
contemporary discrimination by the State
of Texas.


The Voting Rights Act rests on Con-
gress’s authority to enact ‘‘appropriate
legislation’’ to enforce the guarantees of
the Fifteenth Amendment. Shelby Cty.,
Ala. v. Holder, ––– U.S. ––––, 133 S.Ct.
2612, 2619, 186 L.Ed.2d 651 (2013); South
Carolina v. Katzenbach, 383 U.S. 301,
325–26, 86 S.Ct. 803, 15 L.Ed.2d 769
(1966); U.S. Const. amend. 15 §§ 1–2. The
use of that power ‘‘must be justified by
current needs.’’ Nw. Austin Mun. Util.
Dist. No. One v. Holder, 557 U.S. 193, 203,
129 S.Ct. 2504, 174 L.Ed.2d 140 (2009).
The examples of decades-old state discrim-
ination relied on by Plaintiffs are unavail-
ing. See Shelby Cty., 133 S.Ct. at 2622,
2627 (explaining that the Voting Rights
Act ‘‘imposes current burdens and must be
justified by current needs’’ and rejecting
reliance on ‘‘decades-old data and eradicat-
ed practices’’). Nor does the existence of
societal economic disparities render SB 14
unlawful. See Frank, 768 F.3d at 753
(‘‘Section 2(a) forbids discrimination by
‘race or color’ but does not require states
to overcome societal effects of private dis-
crimination that affect the income or
wealth of potential voters.’’).


The contrary approach taken by Judge
Haynes’s opinion improperly would permit
challenges to virtually all aspects of the
voting process simply because poverty
adds to the burdens of everyday activities
and wealth distribution is unequal across


racial groups. This distorts the § 2 analy-
sis and raises serious constitutional ques-
tions. Cf. Inclusive Cmties., 135 S.Ct. at
2524 (‘‘Courts should avoid interpreting
disparate-impact liability to be so expan-
sive as to inject racial considerations’’ into
government decision-making.).


The Supreme Court has explained that
for most voters, the burdens associated
with obtaining photo ID in order to vote
‘‘surely do[ ] not qualify as a substantial
burden on the right to vote, or even repre-
sent a significant increase over the usual
burdens of voting.’’ Crawford, 553 U.S. at
198, 128 S.Ct. 1610 (upholding Indiana’s
voter ID law). The requirements imposed
by SB 14 are not outside the usual incon-
veniences expected of citizens exercising
their right to vote, and, as in Crawford,
they provide no basis for overturning a
race-neutral law by which the State seeks
to prevent in-person voter fraud. See id. at
196, 128 S.Ct. 1610 (‘‘[T]he interest in or-
derly administration and accurate record-
keeping provides a sufficient justification
for carefully identifying all voters partici-
pating in the election process.’’).


Simply put, Plaintiffs have not shown
that SB 14 had any effect on voter turnout,
that any disparity in ID possession among
racial groups was caused by SB 14, or that
a single Texan is prevented from voting by
SB 14. Accordingly, I would vacate the
district court’s opinion and render judg-
ment for the State.


GREGG COSTA, Circuit Judge,
dissenting from Part II(A)(1):


The six years of debate in the Texas
Legislature before voter ID passed dem-


statewide search, Plaintiffs identified three in-
dividuals who could not vote at one time
because they lacked qualifying ID. None is
now prevented from voting. Two of the three
individuals are eligible to vote by mail and the
third has subsequently obtained a free elec-


tion ID card. Out of the entire state of Texas,
Plaintiffs have not produced anyone who can-
not vote today because of SB 14’s require-
ments. The burden to prove discriminatory
effect lies with Plaintiffs. Without a denial or
abridgement, no § 2 claim can stand.
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onstrates that it is a controversial political
question. The opinions issued today dem-
onstrate it also raises contentious legal
questions. And with respect to how to as-
sess vote denial (as opposed to vote dilu-
tion) claims under the ‘‘effects’’ test of the
Voting Rights Act, it is a difficult one.
Although I join the majority opinion af-
firming the district court’s holding that the
Texas law has discriminatory effects in
violation of the Act, the Gingles factors are
not a perfect fit for the vote denial claims
that have blossomed in the post-Shelby
County world. But for the reasons set
forth in the majority opinion and Judge
Higginson’s concurring opinion, it is the
best guidance we have for evaluating such
cases.


In contrast to the uncertain legal terrain
for the discriminatory effects claim, the
discriminatory purpose claim can be re-
solved through application of two en-
trenched legal principles: the deference
that appellate courts owe to factfinders
and the Arlington Heights framework for
evaluating circumstantial evidence of dis-
criminatory purpose.1 See Pullman–Stan-
dard v. Swint, 456 U.S. 273, 287, 102 S.Ct.
1781, 72 L.Ed.2d 66 (1982); Village of Ar-
lington Heights v. Metropolitan Housing
Develop. Corp., 429 U.S. 252, 266–68, 97


S.Ct. 555, 50 L.Ed.2d 450 (1977). That
deference requires that we overturn a dis-
trict court’s factual findings only if they
are clearly erroneous, which means sub-
stantial evidence did not support the find-
ing, the court misinterpreted the effect of
the evidence, or the findings are against
the preponderance of credible evidence.
See Fed. R. Civ. P. 52(a)(6); Water Craft
Mgmt. LLC v. Mercury Marine, 457 F.3d
484, 488 (5th Cir. 2006). To reverse under
the clear error standard, we must have ‘‘a
definite and firm conviction that a mistake
has been committed.’’ Id. (quoting Canal
Barge Co. v. Torco Oil Co., 220 F.3d 370,
375 (5th Cir.2000)).


That deference is the reason it is hard to
find appeals of bench trials involving pri-
vate law causes of action in which we have
concluded that the factual findings were
clearly erroneous. This year alone, we have
affirmed such findings in bankruptcy,2


maritime,3 Fair Labor Standards Act,4


ERISA,5 insurance,6 and oil and gas 7


cases. In none of those cases did we sub-
ject the evidence to exacting scrutiny or
reweigh it. That is not a dereliction of
appellate duty. It is as it should be. So
long as the ‘‘district court’s account of the
evidence is plausible in light of the record
viewed in its entirety, the court of appeals


1. Even with our affirmance of the discrimina-
tory effects finding, the purpose claim must
still be resolved. Not only would a finding of
discriminatory purpose lead to a different
remedy with respect to the voter ID law, but
it could also subject Texas to preclearance for
future voting changes. 52 U.S.C. § 10302(c).


2. In re Monge, 826 F.3d 250, 2016 WL
3269032 (5th Cir. June 14, 2016).


3. Grogan v. W & T Offshore, Inc., 812 F.3d
376 (5th Cir. 2016); Alebamon Marine Servs.,
L.L.C. v. Ocean Marine Contractors Scrap Div.,
L.L.C., 2016 WL 1358948 (5th Cir. Apr. 5,
2016); Osprey Underwriting Agency, Ltd. v. Na-


ture’s Way Marine, L.L.C., 642 Fed.Appx. 391
(5th Cir.2016).


4. Steele v. Leasing Enter., Ltd., 826 F.3d 237,
2016 WL 3268996 (5th Cir. June 14, 2016);
Fairchild v. All American Check Cashing, Inc.,
815 F.3d 959 (5th Cir. 2016).


5. Perez v. Bruister, 823 F.3d 250 (5th Cir.
2016).


6. Seahawk Liquidating Trust v. Certain Under-
writers at Lloyds London, 810 F.3d 986 (5th
Cir. 2016).


7. Akuna Matata Invs. Ltd. v. Texas Nom Ltd.
P’ship, 814 F.3d 277 (5th Cir. 2016).
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may not reverse it even though convinced
that had it been sitting as the trier of fact,
it would have weighed the evidence differ-
ently.’’ U.S. Bank Nat. Ass’n v. Verizon
Commc’ns, Inc., 761 F.3d 409, 431 (5th Cir.
2014) (affirming district court’s valuation
finding in fraudulent transfer case) (quot-
ing Anderson v. City of Bessemer City, 470
U.S. 564, 573–74, 105 S.Ct. 1504, 84
L.Ed.2d 518 (1985)).


But it is easier to find recent public law
cases in which we have not upheld factual
findings, despite the deferential standard
of review.8 See Aransas Project v. Shaw,
774 F.3d 324, 326 (5th Cir. 2014) (Prado,
J., dissenting from denial of rehearing en
banc) (citing Planned Parenthood of
Greater Tex. Surgical Health Servs. v. Ab-
bott, 769 F.3d 330, 335 (5th Cir. 2014)
(Dennis, J., dissenting from denial of re-
hearing en banc)). This case adds to the
list. That is so despite the rule that ‘‘[l]eg-
islative motivation or intent is a paradig-
matic fact question.’’9 Prejean v. Foster,
227 F.3d 504, 509 (5th Cir. 2000) (citing
Hunt v. Cromartie, 526 U.S. 541, 549, 119
S.Ct. 1545, 143 L.Ed.2d 731 (1999)).


So what are the reasons why the majori-
ty opinion, despite noting significant evi-
dence ‘‘that could support a finding of dis-
criminatory intent,’’ Maj. Op. at 235, does


not defer to that finding? There are two:
the district court relied ‘‘too heavily on the
evidence of State-sponsored discrimination
dating back hundreds of years’’ and ‘‘on
post-enactment speculation by opponents
of SB 14.’’ Maj. Op. at 230–31, 232. As
discussed below, however, virtually none of
this evidence that the majority opinion cri-
tiques appears in the district court’s analy-
sis of the discriminatory purpose claim.
See Veasey v. Perry, 71 F.Supp.3d 627,
698–703 (S.D. Tex. 2014).


With respect to the use of history, I
read not only the district court’s opinion
but also the case law differently. As legal
support for the view that the district court
gave too much weight to ‘‘long-ago histo-
ry,’’ the majority opinion relies principally
on Shelby County v. Holder, ––– U.S.
––––, 133 S.Ct. 2612, 186 L.Ed.2d 651
(2013). Maj. Op at 231 & n.14. Shelby
County held that Congress exceeded its
power under the Fifteenth Amendment in
subjecting nine states to the ‘‘extraordi-
nary measure[ ]’’ of having to preclear ev-
ery change in voting laws. Id. at 2619. It
found Congress’s formula for selecting
these states unconstitutional because it re-
lied on ‘‘decades-old data and eradicated
practices,’’ in particular the use of literacy
tests which had long been abolished and


8. Because these cases often have such a sig-
nificant impact (the instant case involves a
law setting voting requirements for a state of
more than 25 million people), it may be natu-
ral to be hesitant about giving a single district
judge so much discretion in deciding the fate
of a law. Indeed, it used to be the case that
lawsuits challenging the constitutionality of a
state or federal law had to be heard by three-
judge panels. 28 U.S.C. §§ 2281, 2282 (re-
pealed 1976). For better or worse, Congress
did away with that system in 1976. Act of
Aug. 12, 1976, Pub. L. No. 94–381, 90 Stat.
1119; see also 17A CHARLES ALAN WRIGHT &


ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCE-


DURE § 4235 (3d ed.) (discussing history, pur-
pose, and current status of Congressionally
required three-judge panels). With these cases


now being decided by a single judge as most
others are, there is no basis for altering the
level of deference based on the subject matter
of the case.


9. In the context of private Title VII suits,
discriminatory intent was the disputed issue
in two of the leading Supreme Court cases
emphasizing the deference that district courts
are owed on questions of fact. Anderson, 470
U.S. at 574–75, 105 S.Ct. 1504 (intent to
discriminate on basis of sex); Pullman–Stan-
dard, 456 U.S. at 290, 102 S.Ct. 1781 (reject-
ing in race discrimination case ‘‘the Fifth
Circuit rule that a trial court’s finding on
discriminatory intent is not subject to the
clearly-erroneous standard of Rule 52(a)’’).
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voter registration and turnout numbers
that had ‘‘risen dramatically’’ since 1965
when the Voting Rights Act was first en-
acted. Id. at 2627.


Shelby County was not a case about
purposeful discrimination under the Four-
teenth Amendment or Section 2 of the
Voting Rights Act. It makes no mention of
Arlington Heights. For those reasons
alone, Shelby County should not be used to
curtail the use of an Arlington Heights
factor. See Rodriguez de Quijas v. Shear-
son/Am. Express, Inc., 490 U.S. 477, 484,
109 S.Ct. 1917, 104 L.Ed.2d 526 (1989) (‘‘If
a precedent of this Court has direct appli-
cation in a case, yet appears to rest on
reasons rejected in some other line of deci-
sions, the Court of Appeals should follow
the case which directly controls, leaving to
this Court the prerogative of overturning
its own decisions.’’).


But even if we did have the freedom to
engage in a law review-like debate about
what Shelby County foretells for the use of
history as circumstantial evidence under
Arlington Heights, history is being used
very differently in the two contexts. Shelby
County rejected the use of 50–year–old
history alone to impose the ‘‘stringent’’
requirement of preclearance. That pre-
clearance requirement, which applied to
new laws carrying no hint of unconstitu-
tionality (even ones that increased access
to voting), was an exception to the normal
practice of using ‘‘case-by-case litigation’’
to enforce constitutional rights. 133 S.Ct.
at 2624. In the example of case-by-case
litigation here that seeks to establish a
current constitutional violation, Arlington
Heights just says that history is one of
many factors that may be considered. And


it’s not just any history that courts should
consider, but a historical background that
‘‘reveals a series of official actions taken
for invidious purposes.’’ Arlington Heights,
429 U.S. at 267, 97 S.Ct. 555.


That type of pattern-or-practice evi-
dence exists here. As the majority opinion
recognizes, most of the discriminatory
laws the district court recounted—all-
white Democratic primaries; literacy tests;
poll taxes; and the annual re-registration
requirement that Texas imposed after the
poll tax was abolished—were justified with
the same interest cited for voter ID: pre-
vention of voter fraud. Maj. Op. at 236–37.
Another thread, again recognized by the
majority opinion, running from prior re-
strictive voting laws to SB 14 is that they
have typically been enacted (by both politi-
cal parties) in response to a perception of
increased voting power by emerging de-
mographic groups.10 Maj. Op. 239–41&
n.30; 71 F.Supp.3d at 700. The district
court thus did not just say ‘‘there was dis-
crimination in the past, so there must be
discrimination today;’’ it tied historical pat-
terns to features of the law being chal-
lenged, as Arlington Heights contem-
plates.


Despite recognizing that this connection
was made with respect to both the voter
fraud rationale and historical practice of
enacting voting restrictions in response to
potential increases in minority voting
strength, the majority opinion nonetheless
holds that the district court relied too
much on ‘‘evidence of State-sponsored dis-
crimination dating back hundreds of
years.’’ Maj. Op. at 231. To be sure, histor-
ical evidence limited to the nineteenth cen-
tury is of ‘‘little probative value.’’ McCles-


10. This historical practice is not limited to
Texas or other southern states. In response to
the growth of Irish immigrants who tended to
favor Democrats, the Know-Nothing move-
ment led to the passage of more restrictive


voting laws in Connecticut, Massachusetts,
and New York during the 1850s. See ALEXAN-


DER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED


HISTORY OF DEMOCRACY IN THE UNITED STATES 68
(rev. ed. 2009).
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key v. Kemp, 481 U.S. 279, 298 n.20, 107
S.Ct. 1756, 95 L.Ed.2d 262 (1987) (dis-
counting, under Arlington Heights, histori-
cal evidence focused only on ‘‘Georgia laws
in force during and just after the Civil
War’’ because it was not reasonably con-
temporaneous with enactment of the chal-
lenged law). But I just don’t see that the
district court’s finding of discriminatory
purpose relied on such history at all, let
alone to a significant degree.


The majority opinion’s contrary view
seems to flow from its scrutiny of the
entire district court opinion for any ref-
erences to evidence that may not be pro-
bative of discriminatory intent. But the
district court had before it not just the
purpose question, but claims involving
discriminatory effects, impact on First
Amendment interests under the
Anderson/Burdick balancing test, and
whether the voter ID imposed a poll tax.
As is customary with bench trial rulings,
the district court first summarized the
testimony and facts from the entire trial.
Only after that discussion, which was
lengthy given the vast record, did it pro-
ceed to analyze the particular claims and
identify the evidence that supported its
legal conclusions for each. In reviewing
the factual sufficiency of the finding of
discriminatory purpose, our review should
focus on the district court’s analysis of
that particular claim.


One looking at that section of the dis-
trict court’s decision after reading today’s
opinions with their focus on history would
be surprised that this is the only mention
of it:


Historical Background. As amply dem-
onstrated, the Texas Legislature has a


long history of discriminatory voting
practices. To put the current events into
perspective, Texas was going through a
seismic demographic shift at the time
the legislature began considering voter
ID laws. Hispanics and African–Ameri-
cans accounted for 78.7% of Texas’s total
population growth between 2000 and
2010. In addition, it was during this time
that Texas first became a majority-mi-
nority state, with Anglos no longer com-
prising a majority of the state’s popula-
tion. As previously discussed, this Court
gives great weight to the findings of Dr.
Lichtman that ‘[t]he combination of
these demographic trends and polarized
voting patterns TTT demonstrate that
Republicans in Texas are inevitably fac-
ing a declining voter base and can gain
partisan advantage by suppressing the
overwhelmingly Democratic votes of Af-
rican–Americans and Latinos.’


71 F.Supp.3d at 700 (alterations in origi-
nal) (footnotes omitted). The natural read-
ing of this single paragraph is that the
general first sentence is providing back-
ground, and it is only the demographic
changes that the court is citing as the
Arlington Heights context for ‘‘the current
events.’’ The majority opinion not only
finds no error with this latter conclusion,
but endorses its relevance. Maj. Op. at
239–41.


Even if one reads the footnote at the
end of the first sentence as fully incorpo-
rating the opening section of the opinion
that chronicles ‘‘Texas’s history with re-
spect to racial disparity in voting rights,’’11


id. at 700 n.535 (citing id. at 633–39), I
don’t see that historical overview as er-


11. Because the opening sentence of the para-
graph just refers to the Texas Legislature’s
history of enacting discriminatory voting
laws, there is no plausible reading that would
allow it to incorporate prior summaries of


testimony in the opinion that involve the dis-
criminatory voting acts of a single county
(Waller County), another item the majority
opinion criticizes.
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ror.12 Not so long ago, the Supreme Court
recited the same history of voting rights in
Texas:


Texas has a long, well-documented histo-
ry of discrimination that has touched
upon the rights of African–Americans
and Hispanics to register, to vote, or to
participate otherwise in the electoral
process. Devices such as the poll tax, an
all-white primary system, and restrictive
voter registration time periods are an
unfortunate part of this State’s minority
voting rights history. The history of offi-
cial discrimination in the Texas election
process—stretching back to Reconstruc-
tion—led to the inclusion of the State as
a covered jurisdiction under Section 5 in
the 1975 amendments to the Voting
Rights Act. Since Texas became a cov-
ered jurisdiction, the Department of
Justice has frequently interposed objec-
tions against the State and its subdivi-
sions.


LULAC v. Perry, 548 U.S. 399, 439–40, 126
S.Ct. 2594, 165 L.Ed.2d 609 (2006) (quot-
ing Vera v. Richards, 861 F.Supp. 1304,
1317 (S.D. Tex. 1994)). Deeming a similar
discussion here to be legal error risks
making rhetoric a basis for reversal. The
natural starting point of any historical dis-
cussion is the beginning. Maj. Op. at 232
n.14 (recognizing that ‘‘history (even ‘long-
ago history’) provides context to modern-
day events’’). And the bigger problem of
locating error in sections of the district
court’s opinion that do not even analyze
the claim at issue is that it results in the
fact finding of judges being much more
susceptible to reversal than those of juries,
which do not have to summarize the evi-


dence or provide reasons for their deci-
sions.


This improper focus on the district
court’s summary of the evidence rather
than its later analysis of the discriminatory
purpose claim is just as pronounced when
it comes to the statements of bill oppo-
nents with which the majority opinion also
finds fault. Maj. Op. at 232–33. Those com-
ments appear nowhere in the one-para-
graph discussion of ‘‘Contemporaneous
Statements,’’ 71 F.Supp.3d at 702, or any-
where else in the discriminatory purpose
analysis. Instead, they appear in a section
recounting testimony (from both sides)
about the ‘‘Method and Result of Passing
SB 14.’’ Id. at 655–57. The discussion of
‘‘Contemporaneous Statements’’ that does
appear in the purpose analysis is balanced,
noting that ‘‘there are no ‘smoking guns’ in
the form of an SB 14 sponsor making an
anti-African-American or anti-Hispanic
statement.’’ Id. at 702. The only legislator
quoted is not an opponent, but bill sup-
porter Todd Smith who admitted it was
‘‘common sense’’ that voter ID would have
disproportionate effects on racial minori-
ties. Id. The majority opinion cites that
testimony as relevant evidence for the pur-
pose claim. Maj. Op. at 236. That leaves
only the district court’s conclusion that the
2011 legislative session was racially
charged in light of other pending legisla-
tion, id. at 702, which seems like an infer-
ence a factfinder should be entitled to
draw.


But even if not, with that factual finding
being the only one specifically mentioned
in the district court’s discussion of discrim-
inatory purpose with which the majority
opinion finds fault, it does not seem like a


12. The only parts of that section that refer to
events ‘‘dating back hundreds of years’’ are a
benign introductory statement that ‘‘On the
heels of Reconstruction, freed slaves and oth-
er minority men were just gaining access to
the right to vote,’’ and headings for topics like


the poll tax and literacy tests that, owing to
the duty of historical accuracy, list the entire
period they were in existence (‘‘1905–1970:
Literacy and ‘Secret Ballot’ Restrictions’’;
‘‘1902–1966: Poll Taxes’’). 71 F.Supp.3d at
634.
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sufficient basis for reaching ‘‘a definite and
firm conviction that a mistake has been
committed’’ as to the ultimate finding. Ca-
nal Barge Co. Inc., 220 F.3d at 375. That is
especially so when the majority opinion
endorses the district court’s reliance on
just about all the other evidence it actually
did cite in assessing the Arlington Heights
factors. See Maj. Op. at 235–41. In light of
that discussion and the district court opin-
ion, there is no value in repeating that
evidence here. The only thing to add is
that the district court correctly recognized
that the discriminatory impact of the law
(for which the majority opinion finds suffi-
cient evidentiary support on the ‘‘effects’’
claim and which even Judge Jones’s dis-
sent does not dispute, see Jones Dissent at
5) can also be considered in evaluating
discriminatory purpose. See Arlington
Heights, 429 U.S. at 266, 97 S.Ct. 555
(noting that ‘‘[t]he impact of the official
action whether it ‘bears more heavily on
one race than another,’ may provide an
important starting point’’ in the ‘‘sensitive
inquiry into [ ] circumstantial and direct
evidence of intent’’) (quoting Washington
v. Davis, 426 U.S. 229, 242, 96 S.Ct. 2040,
48 L.Ed.2d 597 (1976)); Jim Sowell Const.
Co. v. City of Coppell, 61 F.Supp.2d 542,
547 (N.D. Tex. 1999) (citing Arlington
Heights for the proposition that ‘‘circum-
stantial evidence regarding the impact of
its official actions’’ can be evidence of dis-
criminatory purpose). Yet the majority
opinion does not list discriminatory impact
as a consideration in the purpose inquiry,
Maj. Op. at 229–30, despite recognizing
that those likely effects were known prior
to enactment, which would seem to make
the discriminatory impact an even more
probative consideration in determining


purpose. I would therefore conclude that
there was sufficient evidence from which
the district court could have reasonably
concluded that the law was enacted with a
discriminatory purpose, even if, as is usu-
ally the case in hotly contested trials, there
is also evidence to support the opposite
view.


Vacating the finding of discriminatory
purpose not only is at odds with the defer-
ence owed the factfinder, but also causes
delay in the ultimate resolution of this case
that could impose significant costs. Voter
ID was passed five years ago. Litigation
concerning its lawfulness has been ongoing
for more than four years.13 Even more
concerning than mere delay, however, is
the possibility of Texas elections being
conducted under ever-changing rules.
Since SB 14’s enactment, elections have
been conducted under its terms. The up-
coming November 2016 is now likely to be
conducted under a remedy for the effects
violation that limits the discriminatory im-
pact of the law but that leaves some of it in
place. Depending on how the discriminato-
ry purpose claim is decided on remand, the
next cycle of elections might be conducted
with a voided SB 14 playing no role. Such
frequent changes in the voting rules carry
a substantial risk of increased confusion. It
is that uncertainty over voting require-
ments that some studies—including a re-
cent joint study from Rice University’s
Baker Institute for Public Policy and the
University of Houston’s Hobby Center for
Public Policy—have found to be one of the
more significant ways in which voter ID
laws depress turnout. See MARK JONES, ET.


AL., THE TEXAS VOTER ID LAW AND THE 2014
ELECTION: A STUDY OF TEXAS’S 23rd CON-


13. The preclearance regime was still in effect
when the law was enacted. DOJ denied pre-
clearance, but in 2012 Texas sought a judicial
determination of that question by a three-
judge panel. See Texas v. Holder, 888


F.Supp.2d 113 (D.D.C. 2012), vacated, –––
U.S. ––––, 133 S.Ct. 2886, 186 L.Ed.2d 930
(2013). After Shelby County, the lawsuits we
are considering were filed in 2013.
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GRESSIONAL DISTRICT 13 (2015) (noting that
its study of voter turnout under SB 14
‘‘suggest[s] that the most significant im-
pact of the current Texas voter ID law is
confusion and subsequently depressed vot-
er turnout’’).


* * *


Reluctance to hold that a legislature
passed a law with a discriminatory purpose
is understandable. Maj. Op. 231 (‘‘We ac-
knowledge the charged nature of accusa-
tions of racism, particularly against a legis-
lative body TTTT’’). Yet courts are called
upon all the time to decide difficult ques-
tions about whether state legislatures or
Congress have violated other important
constitutional values like, taking the First
Amendment as just one example, the right
to free speech or free exercise of religion.
When we find that they have done so, it
doesn’t exactly cast those lawmakers in the
best of light.


It is also important to note that affirm-
ing the finding of discriminatory purpose 14


would not be the inflammatory ‘‘racial


name-calling’’ that Judge Jones’s dissent
suggests. Jones Dissent at 281. Such a
finding, although one of grave importance,
is not tantamount to a finding that the law
had a ‘‘racist motivation.’’ Id. at 281; Elrod
Dissent at 326 (characterizing question as
whether ‘‘the Legislature acted on the ba-
sis of racism’’); see also Maj. Op. at 230–31
(also indicating that such a finding re-
quires a showing of ‘‘racism’’). As Judge
Kozinski explained in a decision upholding
a district court determination that a dis-
criminatory purpose motivated a Los An-
geles county reapportionment plan, noth-
ing in an opinion finding discriminatory
purpose needs to even ‘‘suggest[ ]’’ that
lawmakers ‘‘harbored any ethnic or racial
animus.’’ Garza v. Cnty. of Los Angeles,
918 F.2d 763, 778 (9th Cir. 1990) (Kozinski,
J., concurring) (explaining that ‘‘there is no
indication that what the district court
found to be intentional discrimination was
based on any dislike, mistrust, hatred or
bigotry against Hispanics or any other mi-
nority group’’).15 The discriminatory pur-


14. It’s also worth again emphasizing that un-
like the findings of constitutional violations
we usually make in cases that present purely
legal questions, affirming the district court
here would not be a direct ruling from this
court that the law was passed with a discrimi-
natory purpose, only that there was evidence
from which a factfinder could draw that con-
clusion.


15. Judge Jones’s dissent states that Garza is
one of only a handful of cases in recent dec-
ades finding that a law was enacted with a
discriminatory purpose. Jones Dissent at 332
n.11. Notably, it was a voting rights case from
a jurisdiction not covered by the Voting
Rights Act’s preclearance requirements. See
also Stabler v. Cnty. of Thurston, Neb., 129
F.3d 1015, 1022 (8th Cir. 1997) (finding in-
tentional discrimination in redistricting plan
of non-covered Nebraska county). For the
nine covered states (a number of counties
from other states were also subject to pre-
clearance), there was little incentive for a
challenger to bring a claim of purposeful dis-
crimination prior to Shelby County. One of


the requirements for preclearance was for the
public entity enacting the change to disprove
that the voting change had a discriminatory
purpose or effects. Reno v. Bossier Parish
School Bd., 520 U.S. 471, 477–78, 117 S.Ct.
1491, 137 L.Ed.2d 730 (1997) (citing 42
U.S.C. § 1973c). The impact that making the
typically easier-to-prove effects test an equally
powerful avenue of relief has on purpose
claims can be seen from the drop in the
number of discriminatory purpose claims
brought in voting cases after the 1982 amend-
ments to the Voting Rights Act made effects a
basis for section 2 liability in response to City
of Mobile v. Bolden, 446 U.S. 55, 100 S.Ct.
1519, 64 L.Ed.2d 47 (1980) (interpreting prior
version of section 2 to require finding of dis-
criminatory purpose). In cases litigated on the
eve of the 1982 amendments, three courts of
appeals (including ours) had found discrimi-
natory purpose in the enactment or mainte-
nance of local electoral systems. See Lodge v.
Buxton, 639 F.2d 1358, 1380 (5th Cir. Unit B
1981), aff’d sub nom. Rogers v. Lodge, 458
U.S. 613, 102 S.Ct. 3272, 73 L.Ed.2d 1012
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pose can instead be the product of ‘‘elected
officials engag[ing] in the single-minded
pursuit of incumbency.’’ Id.; Ketchum v.
Byrne, 740 F.2d 1398, 1408 (7th Cir. 1984)
(observing that ‘‘many devices employed to
preserve incumbencies are necessarily ra-
cially discriminatory’’). That most basic of
human instincts—self-preservation—can
thus provide an explanation for enacting a
law at least in part because it will have a
disparate impact on protected groups that
favor the out-of-power party. 71 F.Supp.3d
at 700; see also Frank v. Walker, 773 F.3d
783, 790–93 (7th Cir. 2014) (Posner, J.,
dissenting from denial of rehearing en
banc) (discussing studies and other evi-
dence supporting the view that voter ID
laws, although not resulting in ‘‘huge’’ de-
creases in turnout, have an effect primarily
on ‘‘low-income and minority groups’’ that
favor Democrats). Indeed, the highly po-
larized nature of voting in Texas along
racial lines (according to exit polls from
the last gubernatorial election, 72% of
whites, 44% percent of Latinos, and 7% of
African-Americans voted for the Republi-
can winner 16) makes depressing minority
turnout a strong proxy for suppressing
Democratic turnout.


A judge who agrees with Judge Jones’s
dissent that ‘‘partisanship, not race,’’ is a
likely reason why the Texas Legislature
enacted SB 14 can thus still conclude that


the law was enacted with a discriminatory
purpose. Jones Dissent at 246 (‘‘No doubt
Republicans would not have pressed for
voter ID if they felt it would largely en-
hance Democrat voting.’’); id. at 303 (‘‘The
law reflects party politics, not racism
TTT’’). If that desire for partisan advantage
(or any other underlying motivation) leads
a legislature to select a ‘‘course of action at
least in part ‘because of,’ not merely ‘in
spite of,’ its adverse effects upon an identi-
fiable group,’’17 that is enough. See Garza,
918 F.2d at 778 (Kozinski, J., concurring).
This different starting point for assessing
the discriminatory purpose claim—that is,
a mistaken premise that the record has to
support a finding of outright racism—per-
haps explains why today’s opinions take
such widely divergent views of the evi-
dence.


,


 


(1982); N.A.A.C.P. by Campbell v. Gadsden
Cnty. Sch. Bd., 691 F.2d 978, 982 (11th Cir.
1982); Perkins v. City of W. Helena, Ark., 675
F.2d 201, 216 (8th Cir. 1982), aff’d sub nom.
City of W. Helena, Ark. v. Perkins, 459 U.S.
801, 103 S.Ct. 33, 74 L.Ed.2d 47 (1982) (all
finding that at-large electoral system was cre-
ated or maintained for discriminatory pur-
pose).


Outside the voting context where effects
became challengers’ preferred claim, there
are more examples of courts finding discrimi-
natory purpose, mostly in the area of school
desegregation and housing. See, e.g., United
States v. City of Yonkers, 96 F.3d 600, 618–19
(2d Cir. 1996) (school); Diaz v. San Jose Uni-


fied Sch. Dist., 733 F.2d 660, 675 (9th Cir.
1984) (school); Smith v. Town of Clarkton,
N.C., 682 F.2d 1055, 1066–67 (4th Cir. 1982)
(housing); United States v. Texas Ed. Agency,
600 F.2d 518, 527 (5th Cir. 1979) (school);
Resident Advisory Bd. v. Rizzo, 564 F.2d 126,
144–45 (3d Cir. 1977) (housing).


16. Governor: Texas (Abbott vs. Davis)—Exit
Polls (2014), CNN: 2014 ELECTION CENTER,
http://www.cnn.com/election/2014/results/
state/TX/governor/.


17. Pers. Adm’r of Massachusetts v. Feeney, 442
U.S. 256, 279, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979).
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DECLARATION UNDER PENALTY OF 
PERJURY PURSUANT TO 28 U.S.C. § 1746  


 
1. My name is Ramon . I am over eighteen years of age and 


competent to testify to the matters contained herein.  


2. I am a resident of Fulton County in Georgia and my residence address is 


, GA .  


3. I have been registered to vote in Georgia since 2011 and have been voting 


for the last 3 general election voting cycles. My experience voting over 


the past 9 years in Georgia has been smooth and has never been like this 


year.  


4. I voted in person on November 3rd, 2020, Election Day. I arrived at my 


polling place (04T: West Oakland Baptist Church) around 7:50am, about 


50 minutes after it opened.  


5. When I walked up to the polling place, I noticed there was a long line with 


a lot of elderly people sitting down. I counted about 17 people sitting 


down with orange papers in their hand.  


6. During the first 20 minutes no one approached me. Eventually, I walked 


up to the tables at the front of the polling place to ask if I needed any 


papers. They told me to step away from the desk and get back into the 


line.  


7. I stepped back into line and shortly after, a woman came up to me and 
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handed me an orange paper. She handed me the instructions to fill out a 


provisional ballot, a paper where I needed to sign my provisional ballot 


and a third paper which was a registration slip, where I filled out my 


name, address and signature for verification purposes. After another 20 or 


so minutes, I reached the front of the voting line.  


8. This is where I saw one table with 2 voting booths, with a cardboard 


divider separating the voting booths. By the time I was casting my vote, 


around 8:45am, the poll workers had opened up another small table with 2 


more voting booths separated by a cardboard divider. 


9. When I reached the front of the line, the poll workers informed those of us 


in the line that the machines (or the encoders) were down. These encoders 


were the ones hooked up to the iPads that individuals were to vote on. The 


poll workers had been calling the Board of Elections, but they weren’t 


getting any answers. I saw one of them speak with the “tech guy,” who 


was on his cell phone trying to get a hold of the Board of Elections. While 


I was still in line, the tech guy left.  


10.   Given that the machines were down, we were all told to vote using 


provisional ballots. I had not planned to vote using a provisional ballot on 


Election Day. I’d also like to note that the code “EM” was written on the 


provisional ballot. 
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11.  During this entire process, people were definitely walking away and 


leaving the polling place without voting. I personally saw about 4 people 


leave the line, and this was not even including the people who I could not 


see because they were in a line that stretched out the door. Some of the 


poll watchers were telling people that the line was moving along and to be 


patient, but people were definitely very frustrated with the line and overall 


situation.  


12.  This was a very long, drawn-out process, where no one had information 


about what was going on.  


13.  There was a man, named Jerome, walking around with an orange bag, in 


which the provisional ballots were being placed. I think he was a poll 


worker.  I asked Jerome if it was safe for our votes to be placed in this 


bag. Jerome promised that he’d be watching over these votes with his life, 


but I still have concerns about whether this was really a safe way of 


holding ballots. I believe everyone was suspicious of this.  


14.  My voting experience has never been like this, between the encoders not 


working and the man walking around with an orange bag to hold our 


ballots in. I couldn’t help but wonder why we were faced with this 


situation when early voting had been going on for so many days. Didn’t 


the poll workers have enough practice dealing with the ballots and 
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machines during early voting?  


15.  After I cast my provisional ballot on Election Day, I was provided with a 


paper that said I could not follow up with the Board of Elections prior to 


Friday, November 6th during an 8am – 5pm window of time. I followed up 


with the Board of Elections at 9am on November 6th to check whether or 


not my ballot had been counted. The woman that I spoke with on the 


phone took my name and address and confirmed that my information was 


verified, and my signature was confirmed. She said that she was pretty 


sure my vote would be counted. When I called again at 12pm on 


November 6th, my vote had still not yet been counted. I could only hope 


that my vote was counted prior to 5pm on November 6th or sometime on 


Saturday. I was not given any other time to call back and confirm whether 


my vote had been counted.  


16.  After this conversation, I checked the My Voter Page (MVP) website 


about five times. However, the page is set up to check on the status of 


absentee ballots only, not provisional ballots. I hope that this is something 


that can be improved going forward.  


17.  I believe this long, drawn-out, and unclear process of voting could 


definitely affect a voter’s opinion of voting in the future. It clearly 


changed a lot of people’s minds while they were in line to vote on 
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Election Day, given they left the line. I personally am devoted to make 


sure that I vote, but I cannot say the same about other voters.  


18.  I give this Declaration freely, without coercion, and without any 


expectation of compensation or other reward.  


19.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in 


anyway as anything other than a witness in this litigation.  


20.   I declare under penalty of perjury that the foregoing is true and correct.   


 


 ______ ____________  


RAMON  


     


_____________________  


Date 
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     DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 


1. My name is Chryshawn . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, , Georgia . 


3. I first registered to vote when I turned 18. I am 49 years old. 


4. I have lived at my current address for about ten years.  


5. On October 27, 2020 I went to vote early in person at the Georgia 


Convention Center. I was told by a poll worker that I was not registered to 


vote and told that I could only vote by filling out a provisional ballot and 


signing an affidavit. I do not know why I was no longer registered to vote.  


6. I never received a postcard or any other notice from the state of Georgia in 


2020, or at any earlier time, telling me that I was going to be purged from the 


voter registration rolls, or that I needed to reregister. If I had received any 


notice like that, I would have gone down to the Fulton County election office 


in person to find out why I was being removed from the rolls, and tried to 


reregister right away.  


7. When I told my mom during the summer of 2020 that I planned to vote in the 


presidential election, she told me that I should check my voter registration 
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because I had not voted in a while. I last voted in the 2012 election for 


President Obama. My mom did not give me any reason for her concern that I 


might not be registered except that she knew I had not voted since the 2012 


presidential election.  


8. After talking with my mom, I tried looking on Georgia’s My Voter Page to 


check my status. I could not find myself listed as registered. I then tried to 


reregister online in August, 2020. I went to voter.org to reregister.  


9. At one point, I think in August or September, 2020, a person from a voting 


registration organization came to my door and I also filled out a form to 


register. I do not remember the name of the organization. I decided to fill out 


the registration just because the person had come to my door.  


10.  I did not receive a voter registration card after I tried to reregister in August 


or after I tried again through the person who came to my door. I checked the 


My Voter Page again and was not listed. So, in October of 2020, I tried to 


register again. I am not sure of the date and whether or not it was after the 


voter registration deadline.  


11.  Because I had previously tried to register twice before any deadline, online 


in August and through the person who came to my door, I should have been 


put back on the voting rolls. 
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12.  When I still did not receive a voter registration card after I tried to register in 


October, I called the Fulton County registration office sometime later in 


October to find out my status. I do not remember the exact date I called. They 


looked up my name and told me that my registration had been cancelled and 


that I could vote by “paper” ballot. I did not know what that meant. I decided 


to go and try to vote early in person. 


13.  When I went to vote on October 27th, a poll worker at the check in table told 


me that I was not on the voter registration list. When I asked why, she told 


me that I had not voted in the last “big” elections. I lived at my current 


address when I last voted in 2012. 


14.  The poll worker who told me my registration had been cancelled then called 


over a supervisor, who made a few phone calls. I do not know exactly who 


they called, but I think it was to Fulton County election officials. The poll 


worker told me that at one point the call was transferred to another line, but 


there was no answer so they had to leave a message. The poll worker then 


told me that all I could do was fill out a provisional ballot and sign an 


affidavit. None of the reasons listed on the affidavit for filling out the 


provisional ballot applied to me, so I did not want to sign it or vote by 


provisional ballot. I thought my provisional ballot would not be counted.  







 


4 
 


15.  After I left without being allowed to vote, a poll observer from Fair Fight 


Action spoke with me. They told me to try to reregister again. I tried to 


register again on October 27, 2020. When I looked up on the My Voter Page, 


however, as of October 27, 2020, the page states that “Your Registration 


information was not located.”  


16.  I want to vote because I want my voice to be heard. I want my vote to count, 


maybe it will make a difference. I just want to be included.  


17.  My experience with finding out that I was purged from the rolls for no 


reason, and being turned away from voting, makes me feel really frustrated. I 


do not understand why I couldn’t vote. The reason the poll worker gave me 


was that I had not voted in two major elections. But maybe I did not want to 


vote in those elections, that is my right as a U.S. citizen. I don’t get it. I will 


still try to vote in the November 3rd election, but how will I be able to vote if 


they cancel me out again? 


18.  I have never had any problems voting in Georgia before. In the future I will 


still vote. I will not let this stop me.  


19.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 
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20.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


21.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ___ ___________ 
    Chryshawn Love 
 


    ______________________ 
    DATE 
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1 Summary of conclusions


1 Registered voters in Georgia who cast their ballots on election day


are required to use the polling places assigned to them by elections officials.


Between the General Elections of 2014 and 2018, a total of 459 of 2,516 polling


places used in Georgia closed, and this affected over a million registered


voters in the state. In particular, voters assigned to closed polling places


were by necessity assigned new polling places in time for the 2018 General


Election. In addition, some registered voters in Georgia were assigned new


polling places for the 2018 General Election even though the polling places


they used in 2014 had not closed.


2 Prior to Shelby County v. Holder (2013), per the Voting Rights Act


significant changes in election administration practices in Georgia—like large-


scale polling place adjustments—had to be cleared by the United States


federal government before they could be implemented. The Shelby County


decision vitiated this requirement.


3 The adjustments made to Georgia’s polling places between 2014 and


2018 were not racially neutral. In particular, black registered voters were dis-


proportionately more likely than white registered voters to have their polling


places changed beween 2014 and 2018. In addition, polling places with a


black majority of registered voters in 2014 were more likely to be closed than


polling places without a black majority.
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4 Existing literature in political science shows that being assigned to a


new polling place can have negative effects on a state’s registered voters and


in particular can impact subsequent election turnout. I find evidence that


voter turnout in Georgia is consistent with this general result.


5 In particular, there are two ways to vote in Georgia: absentee (either


via mail or in-person) and on election day. Among Georgia registrants who


did not move between 2014 and 2018, those who received new polling places


between 2014 and 2018 were less likely to vote on election day in 2018. These


individuals were also less likely to vote overall in the 2018 General Election.


These findings hold as well when restricting attention to politically engaged


registered voters in Georgia, namely, those who voted in the 2014 General


Election.


6 These results on turnout in the 2018 General Election show that the


precinct-related administrative decisions made by elections officials in Geor-


gia in the time period 2014 to 2018 portended downstream consequences for


election turnout. Insofar as precinct adjustments in Georgia between 2014


and 2018 were not racially neutral, these downstream consequences were not


racially neutral, either.
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2 Overview of report


7 In the matter of Fair Fight Action, Inc., et al. v. Brad Raffensberger,


et al., I have been engaged by plaintiffs’ counsel to assess the extent to which


polling place adjustments were made in Georgia between the 2014 and 2018


General Elections. I was also asked to analyze whether the adjustments in


this time period, to the extent that they existed, were racially neutral (mean-


ing that they affected all racial groups in Georgia approximately equally) or


were not racially neutral (meaning that they affected some racial groups more


than others). With respect to a potential interaction between polling place


adjustments and race, I was asked in particular to focus on white and black


registered voters in Georgia. These are the two largest racial groups in the


state and together constitute over 90 percent of Georgia’s population.1


8 In this report, I use the term “polling place” to mean a physical ad-


dress where individuals can cast ballots on election day. A polling place is


distinct from a precinct, which per O.C.G.A. § 21-2-2 “means a geographical


area. . . from which all electors vote at one polling place.”2 I can thus write


of a polling place that has closed—meaning, election day voting no longer


takes place at said place. While a precinct in the sense of O.C.G.A. § 21-2-2


can be adjusted, as a geographical area it cannot be said to have closed.


1QuickFacts Georgia, United States Census Bureau (as of July 1, 2019), available at
https://www.census.gov/quickfacts/GA (last accessed February 14, 2020).


2For the text of O.C.G.A. § 21-2-2, see https://law.justia.com/codes/georgia/


2010/title-21/chapter-2/article-1/21-2-2 (last accessed February 14, 2020).
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9 In public discourse, “polling places” and “precincts” are sometimes


used interchangeably.3 However, since this report’s primary focus is on the


literal places in Georgia where Georgia voters cast ballots, I distinguish be-


tween these terms as described in the paragraph above.


10 The focus of this report on election day polling places in Georgia re-


flects the fact that election day voting is a major component of voter turnout


in contemporary Georgia statewide elections. In the 2014 General Election,


total turnout in Georgia was 2,597,088 voters of whom 1,641,657 (approx-


imately 63 percent) cast their ballots on election day.4 The other Georgia


voters in this election cast absentee ballots, either by mail or in-person, prior


to November 4, 2014.5 In the 2016 General Election, total voter turnout in


3Mark Niesse and Nick Thieme, Precinct closures harm voter turnout in Georgia, AJC
analysis finds, The Atlanta Journal-Constitution (December 13, 2019), available at https:
//www.ajc.com/news/state--regional-govt--politics/precinct-closures-harm-


voter-turnout-georgia-ajc-analysis-finds/11sVcLyQCHuQRC8qtZ6lYP (last ac-
cessed February 14, 2020).


4This turnout number is based on the number of rows in the 2014 General Election
turnout file, available from the Georgia Secretary of State at https://elections.sos.


ga.gov/Elections/voterhistory.do (last accessed November 23, 2019). The turnout
number differs slightly from the election turnout figure of 2,596,947 that appears in
the Secretary of State’s results summary of the 2014 General Election. See https:


//results.enr.clarityelections.com/GA/54042/149045/en/summary.html (last ac-
cessed February 6, 2020) for this summary. The reason that I use the Georgia Secretary of
State’s turnout file as the source for total turnout in Georgia in the 2014 General Election
is to maintain consistency with data used in this report. In particular, the 2014 General
Election turnout file can be linked to the voter-level datasets that, as explained later, I
use to draw conclusions about the extent to which precinct adjustments in Georgia in the
period 2014 to 2018 were racially neutral.


5Georgia voters casting in-person votes prior to an election are said in the state to
vote in-person absentee as opposed to mail absentee. In other states, in-person absentee
voters would be classified as “early” voters. Methods of voting are described by the Geor-
gia Secretary of State at https://sos.ga.gov/index.php/elections/ways_to_vote_


in_georgia (last accessed December 6, 2019).
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Georgia was 4,166,929 of whom 1,736,828 voters (approximately 41.7 per-


cent) cast ballots on election day.6 In 2018, approximately 46.4 percent of


Georgia voters cast their ballots on election day. Thus, while in-person, elec-


tion day voting is not presently used by all Georgia voters, in the three most


recent statewide elections in Georgia it was used by a large percentage of


them.


11 When voting on election day in Georgia, eligible voters must cast


their ballots at polling places assigned by election officials. A Georgia voter


who wishes to cast a ballot on election day does not have a choice over which


polling place he or she is permitted to use.


12 In the time period between elections, jurisdictions in the United


States, like states or counties, may consider changing the polling places to


which their registered voters are assigned. In Georgia, changing polling places


was historically regulated by Sections 4 and 5 of the federal Voting Rights


Act. This legislation mandated that so-called “covered jurisdictions”—


of which Georgia was one—had to clear proposed election administration


changes with federal authorities prior to implementing said changes.7


6Parallel to the fn. 4, the 2016 overall turnout number differs slightly from the
2016 turnout figure (4,165,405) reported by the Georgia Secretary of State on its elec-
tion website. See https://results.enr.clarityelections.com/GA/63991/184321/en/
summary.html (last accessed February 6, 2020).


7About Section 5 of The Voting Rights Act, The United States Department of Jus-
tice, available at https://www.justice.gov/crt/about-section-5-voting-rights-


act (last accessed February 10, 2020).
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13 On June 25, 2013, the United States Supreme Court in Shelby County


v. Holder ruled that Section 4 of the Voting Rights Act is unconstitutional.


This ended the requirement that election jurisdictions in Georgia receive


permission prior to implementing changes to the way that they administer


elections.8


14 Post-Shelby County, a jurisdiction in Georgia can, for example, close


some of its existing polling places and assign the registered voters who would


have voted at these places to new places that may or may not have previously


existed. Or, a jurisdiction in Georgia can change its polling places without


closing any of them by, for example, shifting registered voters from a set of


existing polling places to a different set of places. A jurisdiction that carries


out the sort of administrative adjustments described above can be said to


have engaged in an exercise called “reprecincting.”


15 I use the term “reprecincting” to refer to changes either in precinct


boundaries or polling places. Notwithstanding the distinction between


polling places (physical addresses where voters cast ballots) and precincts


(geographical areas from which voters cast ballots in polling places), this is


how the term is used in the academic literature on election administration.


16 As I will demonstrate in this report, numerous counties in Georgia


engaged in reprecincting between the 2014 General Election and the 2018


8For details pertaining to Shelby County v. Holder, see https://www.oyez.org/cases/
2012/12-96 (last accessed February 10, 2020).
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General Election. Not all 159 counties in the state engaged in reprecinct-


ing exercises between these two statewide elections, however, and there was


variance across the counties that did engage in reprecincting in the extent to


which they adjusted their polling places.


17 Scholars have shown that registered voters whose polling places


change—that is, registrants who have been “reprecincted”—have lower likeli-


hoods of voting in future elections (Brady and McNulty, 2011; Amos, Smith


and Ste. Claire, 2017). This finding implies that reprecincting procedures


are not necessarily politically neutral. Such a lack of neutrality would be


induced if, for example, in a jurisdiction of interest the likelihood of being


reprecincted in a given time period varied by voter type, i.e., by racial or


partisan group.


18 With this discussion of polling places and reprecincting as back-


ground, I accomplish the followings tasks in this report.


1. I characterize the extent to which polling places in Georgia closed be-


tween the 2014 and 2018 General Elections in the state. This entire


time period is post-Shelby County.


2. I assess the extent to which the 2014-2018 polling place closures in


Georgia were racially neutral, and I find that they were not. This con-


clusion is based on three approaches to studying polling place closures,


all of which show that black registered voters in Georgia were dispro-
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portionately affected by closed polling places in the state compared to


white registered voters.


3. I analyze registered voters in Georgia whose addresses did not change


between 2014 and 2018. I focus on these “non-movers” because the


only reason that these individuals would have been assigned to new


polling places between 2014 and 2018 is if they were reprecincted in


some fashion. In contrast, movers in Georgia, by virtue of their moving,


may be assigned to new polling places if they move sufficiently far from


their original residences. I characterize the extent to which non-movers


in Georgia were affected by the reprecincting across Georgia that took


place between 2014 and 2018 and find that non-moving black registered


voters in Georgia were disproportionately affected by the reprecincting


in the state compared to white registered voters.


4. I show that non-moving, reprecincted registrants in Georgia had lower


voter turnout rates in the 2018 General Election compared to non-


moving, non-reprecincted registered voters. In other words, receiving


a new polling place in the period 2014-2018 is associated with lower


turnout in November 2018. This finding holds even restricting attention


to politically active registered voters in Georgia.
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3 Qualifications


19 This section of the report describes my background and explains why


I am qualified to render an opinion on the reprecincting in Georgia that took


place between 2014 and 2018.


20 I am the William Clinton Story Remsen 1943 Professor of Govern-


ment and Chair of the Program in Quantitative Social Science at Dartmouth


College in Hanover, New Hampshire. I have taught at Dartmouth since 2003


and previously was on the faculty of Northwestern University. I have served


as a visiting professor at Harvard University (July 2008–January 2009), the


University of Rochester (September 2006–December 2006), and the Hertie


School of Governance in Berlin (August 2011–August 2012). I have also


served as a visiting scholar at the Hertie School of Governance (August 2016–


July 2017).


21 In January 1998, I received a doctorate in the field of Political Econ-


omy from the Graduate School of Business at Stanford University. I also have


a master’s degree in statistics from Stanford University (June 1995), a mas-


ter’s degree in political science from the University of Dayton (August 1992),


and a bachelor’s degree in mathematics and economics from Carnegie-Mellon


University (May 1989).
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22 I have published many peer-reviewed, scholarly articles on election


administration. Among other subjects, I have written on the effects of ballot


formats, patterns in invalid votes, the availability of early voting, and polling


place congestion. My articles rely on statistical analyses, and my ongoing


research agenda focuses heavily on issues in election administration.


23 I have published in many political science journals including the field’s


top general journals (American Political Science Review, American Journal


of Political Science, and Journal of Politics). I have published in specialty


journals as well (Election Law Journal, American Politics Research, and Leg-


islative Studies Quarterly). All of these journals are peer-reviewed. My


curriculum vitae, which lists all of my published papers, including those au-


thored within the last ten years, is attached to this report as an appendix.


24 I was a testifying expert for plaintiffs in League of Women Voters


of New Hampshire et al. v. William M. Gardner et al. (226-2017-CV-433)


and in Veasey et al. v. Abbott et al. (265 F. Supp. 3d 684 (S.D. Tex. 2017))


and a testifying expert for defendants in Jennings v. Elections Canvassing


Commission of Florida (2006 WL 4404531 (Fla.Cir.Ct.)). These cases relate


to aspects of election law and election administration.


25 The methodologies used throughout this report are typical of, and in


some cases identical to, techniques that I have used in the past and continue


to use regularly as part of my academic research. The statistical calculations
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that I made as part of the report were generated using the R statistical com-


puting environment, Version 3.6.1 (R Core Team, 2019), and Stata Version


14 (StataCorp, 2015).


26 I am being paid at a rate of $400/hour for work on this report.


4 Data used in this report


27 My report’s empirical results on the reprecincting carried out in Geor-


gia between 2014 and 2018 draw on a variety of different sources of data. I


describe these sources in this section of the report.


28 After characterizing the report’s data sources, I then describe some


data manipulations that I carried out on them prior to drawing conclusions.


4.1 Georgia voterfiles


29 To analyze the extent to which Georgia’s polling places were changed


between the 2014 and 2018 General Elections and to assess whether changes


to these places were racially neutral, I must identify the registered voters


in Georgia whose polling places were constant in this time period and those


whose polling places changed. Key to these tasks are lists of registered voters


in Georgia that date to 2014, 2016, and 2018.9


9The Georgia Secretary of State distinguishes between active and inactive regis-
tered voters, and it is my understanding that the voterfiles that I use in this report
include both types. This conclusion is based on the following logic. As of 2018
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30 Registered voters in Georgia are enumerated in what the Georgia


Secretary of State calls a “voter registration list.” A generic term for such


a list is a statewide voterfile, and I use that term throughout this report.


A voterfile consists of a list of registered voters in a state with accompany-


ing demographic details. According to the Georgia Secretary of State, the


Georgia voterfile contains demographic fields that, among other things, track


registered voter race, gender, and date of birth.10


31 In some states, like Georgia and its neighboring state of Florida,


voterfiles are public documents. In other states, like New Hampshire, voter-


files are not public.


4.1.1 Overview of Georgia voterfiles


32 The three Georgia voterfiles that I use in this report have effective


dates of October 24, 2014, October 26, 2016, and October 15, 2018. This


means, for example, that the foremost voterfile lists registered voters in Geor-


gia as of October 24, 2014, and the lattermost, registered voters as of October


General Election, the Georgia Secretary of State reports that there were 6,428,581
active registered voters in the state along with 507,235 inactive voters. For these
two figures, see “HISTORICAL VOTER REGISTRATION STATISTICS,” avail-
able at https://sos.ga.gov/admin/files/Voter%20Registration%20Statistics%


20Historical%20-%20Updated%2011-26-18.pdf(last accessed February 15, 2020). The
sum of active and inactive registered voters in Georgia is, according to the Georgia
Secretary of State, 6,935,816. My 2018 voterfile contains information on 6,928,150
registered voters in Georgia, and this latter number is quite close to 6,935,816.


10For details on the demographic variables that are included in Georgia voterfiles, see
ORDER VOTER REGISTRATION LISTS AND FILES, Georgia Secretary of State,
available at https://sos.ga.gov/index.php/elections/order_voter_registration_


lists_and_files (last accessed February 7, 2020).
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15, 2018. Hereinafter I refer to the three aforementioned voterfiles as the 2014


voterfile, the 2016 voterfile, and the 2018 voterfile, respectively.


33 Georgia voterfiles include official voter registration numbers, which to


the best of my knowledge are unique to individual registrants. Each Georgia


voter registration number is eight digits long, and these numbers can be used


to track individual registered voters across voterfiles.


34 I discuss my 2014, 2016, and 2018 Georgia voterfiles below, and in the


processes of this explain that what I call the 2014 voterfile is actually a subset


of the complete 2014 Georgia voterfile. For the moment, though, it suffices


to note that I verified that my 2014 voterfile does not contain duplicate voter


registration numbers. I carried out this verification as an integrity check on


the 2014 voterfile. For the same purpose I verified the uniqueness of voter


registration numbers in the 2016 and 2018 voterfiles as well.


35 Any individual who registered to vote in Georgia between the effective


dates of the 2014 and 2018 voterfiles used in this report will appear in the


latter but not the former. There are 5,245,872 individuals in the 2014 voterfile


who also appear in the 2018 voterfile. Thus, approximately 86.7 percent of


the 6,053,385 individual records in the 2014 voterfile can be linked to records


in the 2018 voterfile.
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36 Some of my conclusions about polling place changes in Georgia be-


tween 2014 and 2018 are based on analyses of registered voters who appear in


both the 2014 and 2018 Georgia voterfiles. That said, the aforementioned set


of 5,245,872 registered voters who appear in these two files is an important


one.


4.1.2 The 2014 Georgia voterfile


37 I now present some details on the 2014 Georgia voterfile.


38 The 2014 voterfile that I use in this report is one component of a larger


SQLite database, produced by the State in discovery, that itself contains 12


separate tables.11 SQLite is a standard electronic format for a database, and


I was able to access the database provided to me without difficulty. Of the


12 tables in the database, I use two in this report.


39 The SQLite database table titled “Voters” (6,053,391 rows) lists reg-


istered voters in Georgia in 2014. This table, one of 12 in the database that


I described above, is what I call the 2014 voterfile.


40 While the 2014 voterfile contains 6,053,391 registered voters, six of


these individuals have no associated county. In particular, the 2014 voterfile


11The SQLite database is contained in a file named “STATE-DEFENDANTS-
00089546.DB3.” I was provided this file by Counsel. Counsel provided me as well with
a file named, “STATE-DEFENDANTS-00089546 Metadata.xlsx.” This file is an Excel
spreadsheet, and Column S in the spreadsheet states that the last modification date of
the SQList database was October 24, 2014. I use this date as the effective date for the
voterfile that is part of the SQList database.
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has 28 fields in it, one of which is named “countyId,” which I understand


to be an elision of “county identifier.” For the six aforementioned registered


voters, this field is zero and thus erroneous.


41 Outside of the six problematic registered voters, all other registered


voters in the 2014 voterfile have “countyId” values of between one and 159,


reflecting the fact that Georgia consists of 159 counties. I drop the six in-


dividuals who have no county identifier from the report’s analysis and thus


say from this point onward that the 2014 voterfile contains 6,053,385 total


registered voters. None of the conclusions in this report depend qualitatively


on the six dropped registered voters whose county codes in the 2014 voterfile


are invalid.


42 Beyond specifying county, the “Voters” table that makes up my 2014


Georgia voterfile contains inter alia registered voter names, addresses, and


dates of birth. These data fields are found in Georgia voterfiles. However, the


table does not include a variable for registered voter race, and this explains


why I wrote, above, that the 2014 voterfile used in this report is a subset


of the actual 2014 Georgia voterfile. In an upcoming section of this report,


I return to the implications of the fact that registered voter race is missing


from my 2014 voterfile. To the best of my knowledge, the State has not


produced via discovery a complete 2014 Georgia voterfile.
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43 Beyond the “Voters” table in the 2014 SQLite database, the second


table from this database that I use in this report is titled “Consolidations.”


This table contains precinct and polling place information. Of the table’s


rows, 2,531 are associated with polling places that have valid county iden-


tification numbers. And, 2,516 of the rows in “Consolidations” have unique


addresses. To the best of my knowledge, this implies that some Georgia


precincts in 2014 shared polling places.12


44 The “Consolidations” table in the SQList database contains a data


field called “consolidationID,” which I understand to be an elision of “con-


solidation identifier.” This field also appears in the “Voters” table. Using


the presence of “consolidationID” in both the“Voters” table and the “Con-


solidations” table, I merge polling place details from the latter table into


the former.13 By polling place details, I mean the name of each associated


precinct and its physical street address in Georgia.14 Based on this merge, I


can identify the polling place for every registered Georgia voter who appears


12For example, there are two precincts in “Consolidations” whose polling place is 103
Broad Street N, Abbeville GA 31001. To the best of my understanding, these precincts
are named, “Abbeville North 2” and “Abbeville North 5.” While these two precincts
use the same physical voting place, they have different identifying numbers in the “Con-
solidations” table, 156005 and 156011, respectively. The “Consolidations” table lists two
different polling names for these places, “COURTHOUSE 2A” and “COURTHOUSE 5A,”
respectively. Even if these denote separate rooms or other spaces in 103 Broad Street, I
treat them as have identical places insofar as they have the same street address.


13The “consolidationID” field in the “Consolidations” table contains 3,094 unique en-
tries, which is consistent with the 3,094 rows in the table. I verified that every consolida-
tionID in the “Voters” table appears in the “Consolidations” table.


14Precinct names and polling places are contained in the following three fields in the
Consolidations table: “pollName,” “pollAddress,” and “pollCityStateZip.”
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in the 2014 voterfile.


45 I hired a research assistant to geolocate the 6,053,385 registered voters


in Georgia as of the 2014 General Election. By this I mean that I requested


that my assistant determine the latitude and longitude of each voter’s resi-


dential address that appears in the 2014 voterfile. This geoplace exercise was


succesful for approximately 99.13 percent of Georgia’s 6,053,385 registered


voters in 2014.15


46 Based on voters’ latitudes and longitudes, I can infer which census


block group almost every 2014 registered voter in Georgia was located in.


By “almost every,” I mean approximately 99.13 percent. Below I discuss


census block groups and how I use them in this report. For the moment,


though, it is sufficient to note that a census block group is a geographical


unit that is used by the United States Census Bureau. The intention of the


geoplace exercise I mentioned above is to use residential address data in the


2014 voterfile to determine the census block group in which each registered


voter in Georgia lived as of the effective date of the 2014 voterfile.


15My research assistant used ESRI ArcMap to geolocate registered voter addresses in
Georgia. An address can be difficult to geolocate in the presence of street or address
changes or if there is disagreement between the Census Bureau, the United States Postal
Service, and surveyors as to where a particular address is truly located. For example, the
town of Pearson, Georgia, contains a street named “Cody Bazemore Lane.” The United
States Postal Service recognizes this street name. However, ESRI ArcMap and Google


Maps do not, the latter thinking that the street name is actually “Robert D. Bazemore
Lane.”
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4.1.3 The 2016 Georgia voterfile


47 I now turn to the 2016 Georgia voterfile that I use in this report.


48 The 2016 voterfile used here is contained in a text file that, to the


best of my knowledge, was created by the Georgia Secretary of State. This


file is pipe-delimited, meaning that its fields are separated by the pipe symbol


(|). This is a standard format for a text-based data file. The 2016 Georgia


voterfile lists 6,653,011 registered voters.


49 For reasons that will be clear shortly, I use the 2016 voterfile only for


the purpose of identifying the races of the registered voters who are listed in


it. Registered voter race codes consist of short (one or two letter) abbrevi-


ations that specify the self-designated races of all of the registered voters in


the 2016 voterfile. This voterfile has 351 erroneous race codes.


4.1.4 The 2018 Georgia voterfile


50 I now turn to the 2018 Georgia voterfile that I use in this report.


51 The 2018 voterfile used here, like the aforementioned 2016 voterfile,


is contained in a text file that, to the best of my knowledge, was created


by the Georgia Secretary of State. This file is pipe-delimited like its 2016


counterpart and lists 6,928,150 registered voters. Of those, none has an


erroneous county code, and 18 have erroneous race codes.
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52 There are 63 fields in the 2018 voterfile, one of which is voter race.16


As noted above, there are 18 registered voters in the 2018 voterfile whose


race fields contain erroneous codes.17 When in this report I discuss the


racial breakdown of Georgia registered voters in 2018, I disregard these 18


individuals. This small set of registered voters is minuscule compared to the


6,928,150 registered voters in the 2018 voterfile.


Table 1: Distribution of race among registered voters in the 2018 Georgia
voterfile


Race Count Percent
White 3,731,324 53.86
Black 2,068,437 29.86
Unknown 680,117 9.82
Hispanic 200,698 2.90
Asian/Pacific Islander 147,260 2.13
Other 91,299 1.32
American Indian/Alaskan 8,997 0.13
Total 6,928,132 100.00


53 Table 1 describes the distribution of registered voter race in the 2018


Georgia voterfile. The rows are sorted by size of racial group, and it is


clear that white registered voters make up the majority (approximately 54


16There are actually two fields in the 2018 voterfile that describe registered voter race,
but these fields are redundant. One such field, named “race,” consists of two-letter race
group abbreviations, i.e., “AI” and “WH.” The second field, named “race desc,” consists of
expansions of these abbreviations, i.e., “American Indian or Alaskan Native” and “White
not of Hispanic Origin,” respectively.


17In particular, the “race” field for these 18 registered voters is “F” (11 cases) and “M”
(seven cases). I suspect, but do not know, that these represents gender codes (“F” for
female and “M” for male) that are erroneously placed in race fields. In the 18 cases of
interest here, the field “race desc” is also erroneous insofar as this field for the 18 cases
contains a date as opposed to a race group description.
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percent) of registered voters in Georgia. The next largest group is black


registered voters (approximately 30 percent), following by registered voters


with unknown races (approximately 10 percent). Beyond black and white


registered voters, no other race group in Georgia makes up more than three


percent of the total Georgia registered voter pool.18


4.2 Voter history files


54 The Georgia Secretary of State maintains lists of registered voters


who participated in elections in Georgia. These lists, which are publicly


available, are contained in what are known as voter history files.19


55 A voter history file for a given election consists of a set of voter


registration numbers, each of which is associated with a registered Georgia


voter who cast a ballot in said election. Voter history files also indicate


how—on election day or absentee—each voter cast his or her ballot.


56 For the purposes of this report, I downloaded voter history files for


the 2014 and 2018 General Elections.20 Using the fact that Georgia voter


18Table 1 does not report confidence intervals for the percentages in it (the rightmost
column of the table). This is because the table contains results from the complete 2018
Georgia voterfile. The 2018 voterfile does not consist of a sample of registered voters in
Georgia as of its effective date, October 15, 2018; the file contains literally the universe of
these individuals.


19Elections Division Voter History Files, Georgia Secretary of State, available at
https://elections.sos.ga.gov/Elections/voterhistory.do (last accessed February
16, 2020).


20The source for the history files is noted in fn. 4. The names of the 2014 and 2018 files
that I downloaded are “31979.TXT” and “34147.TXT,” respectively.
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history files and voterfiles are indexed by voter registration numbers, each of


which corresponds to a unique registered voter in Georgia, I merged election


turnout data from the 2014 and 2018 voter history files into my 2014 and 2018


voterfiles, respectively. From this merge, I can determine which registered


voters in the 2014 and 2018 voterfiles voted in the 2014 and 2018 General


Elections, respectively, as well as whether each individual voted on election


day.


4.3 Georgia polling places used in 2018


57 I have already described how the SQLite database from which I gen-


erated my 2014 voterfile also contains information about precincts used in


the 2014 General Election. I noted this when discussing two tables (“Voters”


and “Consolidations”) that are part of the database.


58 Through discovery in this litigation, the State provided an SQLite


database for the 2018 General Election.21 The format of the 2018 SQLite


database is essentially equivalent to that of the 2014 SQLite database that I


discussed above.


59 In particular, the 2018 SQLite database contains 12 tables, among


them a table listing registered voters (“Voters”) and a table with polling place


information (“Consolidations”). The “Voters” table contains a field called


21This database is named, “STATE-DEFENDANTS-00089548.DB3,” and it was pro-
vided to me by plaintiffs’ Counsel.
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“consolidationID,” and this field can be used to associate each registered


voter in “Voters” with his or her polling place in the 2018 General Election.


60 Using voter registration numbers, which appear in my 2018 voterfile


and in the 2018 “Voters” table that is part of the 2018 SQLite database


provided by the State, I merged each registered voter’s “ConsolidationID”


into the 2018 voterfile. Then, using “ConsolidationsID,” I merged polling


place details from the “Consolidations” table into the voterfile.


61 There are 10,080 registered voters in my 2018 voterfile who do not


appear in the 2018 “Voters” table. For this set of individuals (approximately


0.15 percent of the overall voterfile), I do not have polling place details.


4.4 Census data


62 I have thus far described sources of data on Georgia registered voters


and where they voted on election day in the 2014 and 2018 General Elections.


In my analysis, below, of these voters, I also draw on data from the American


Community Survey (ACS), a product of the United States Census Bureau.22


In particular, I use the 2010-2014 ACS to characterize the citizen voting age


population (CVAP) of block groups in Georgia.23 In my discussion of the


22On the ACS, see the Census Bureau description at https://www.census.gov/


programs-surveys/acs (last accessed February 8, 2020).
23Citizen Voting Age by Race and Ethnicity 2010-2014, United States Census Bureau


(February 1, 2016), available at https://www.census.gov/data/datasets/2014/dec/


rdo/2014-cvap.html (last accessed February 8, 2020).
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2014 voterfile, I noted that a census block group is a geographical unit used


by the census.24 There are 5,533 block groups in Georgia, and together these


units partiton the state geographically. This means that they are exclusive


(do not overlap) and exhaustive (together they cover all of Georgia).


63 Census block groups are the second smallest geographical units for


which the census reports results. The reason that this report uses block


groups as opposed to blocks, which are smaller, is because the ACS does not


include CVAP data at the block level.


4.5 Identifying polling places that closed in Georgia


between 2014 and 2018


64 I now describe how I determine which polling places in Georgia closed


between the 2014 and 2018 General Elections. I include such a discussion in


the data section of this report as it reflects data manipulations. To preview


what follows, I identify closed polling places in Georgia by assessing the


extent to which the physical addresses of polling places used in the 2014


General Election were also used in the 2018 General Election.


65 If a given registered voter’s polling place was closed between the 2014


and 2018 General Elections, this means that said registered voter was as-


signed to a new polling place as of November 2018.


24For the hierarchy of census geographical units, see https://www2.census.gov/geo/


pdfs/reference/geodiagram.pdf (last accessed February 8, 2020).
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66 It is important to distinguish a precinct (a geographical unit) from its


associated polling place, and this because multiple precincts can in principle


use a single polling place. Earlier I noted that to the best of my understand-


ing, in the 2014 General Election, there were 2,531 precincts in Georgia but


only 2,516 polling places (note that 2,516 is 15 fewer than 2,531). This ap-


pears to be indicative of some precincts sharing polling places. I noted above


that in the 2018 General Election there were also fewer polling places than


there were precincts.


67 The two “Consolidations” tables that I have previously discussed in-


clude polling place addresses (the variable name in “Consolidations” is “pol-


lAddress”). These addresses are for the most part unique across counties;


when they are not unique (e.g., four polling places in 2014 have an address


of “000 MAIN STREET,” I add county names to said addresses. Then, I


say that a polling place in 2014 closed prior to 2018 if its address was used


in 2014 but not in 2018.


68 There are various inconsistencies and minor errors in the 2014 and


2018 polling place address lists that I extracted from the 2014 and 2018 State-


provided SQLite databases. For example, the Welcome Community Center,


used as a polling place in 2014 and in 2018, is located at 1792 Welcome


Rd, Newnan, GA 30263.25 However, in the 2014 “Consolidations” table,


25For this address, see https://www.facebook.com/pages/Welcome-Community-


Center/757936997574418 (last accessed February 17, 2020).
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this address appears as 1972 Welcome Rd. I presume that this reflects a


transposition of digits in a street address as opposed to a polling place that


moved.


69 Another example of inconsistent addresses across 2014 and 2018 lists


of polling places is a fire station used in 2014 and 2018 as a polling place


in Ludowici, GA 31316. Per the 2018 SQLite database, this fire station is


located at 3218 Marcus Nobles Highway. Per the 2014 database, however,


the polling place is located at 000 Marcus Nobles Highway.


70 A third example of inconsistent addresses is as follows. In the 2014


General Election, there was a polling place at 101 Barr Road, Bowdon, GA


30108. However, in 2018, there was a polling place at 101 Barr Avenue,


Bowdon, GA 30108. Despite this minor inconsistency in street addresses in


2014 and 2018, I assume that these two polling places are actually located


at the same place.


71 I attempted to correct as many errors like the above as I could. In


many cases, I was able to identify and resolve polling place address discrep-


ancies by comparing polling places that had identical names in 2014 and 2018


yet different addresses. The name of each polling place can be found in the


variable called “pollName” in the 2014 and 2018 “Consolidations” tables.26


26In some cases, I found errors in polling place addresses that were consistent across
time. For example, the Rome Civic Center is a polling location in Rome, GA. Its street
address is 400 Civic Center Drive. In both the 2014 and 2018 “Consolidations” tables,
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72 Before comparing polling place addresses to determine which 2014


places closed prior to the 2018 General Election, I removed all punctuation


marks from the 2014 and 2018 polling place addresses that I have. The reason


that I did this is because, among other things, I did not want inconsistencies


in the use of periods to lead me to think that two polling places that in


reality are in the same place are actually different. For example, one could


reasonably refer to Georgia Highway 125 as “GA HWY 125” or “GA HWY.


125”


73 I note that the polling place data that I have includes some places


with missing zip codes in the “Consolidations” field named “pollCityS-


tateZip.” These missing zip codes are not problematic for me because I do


not compare polling place zip codes in the 2014 and 2018 General Election.


74 Henceforth, when I state that a given Georgia polling place closed


between the 2014 and 2018 General Elections, this means that the address


for the polling place used in 2014 does not appear in the list of polling place


addresses from 2018.


75 My method of determining which polling places closed in Georgia


between 2014 and 2018 does not depend on comparing official polling place


or precinct identifiers across these years. In my professional experience as a


this address is listed as 400 Civic Center Dive. Errors that are consistent across time do
not cause problems in comparing polling place addresses in 2014 and those in 2018.
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scholar of election administration, county election officials sometimes renum-


ber polling places and precincts without necessarily adjusting them. If, say,


a Georgia county were to have renumbered its precincts between 2014 and


2018 but not closed any associated polling places in this time period, my


method for identifying closed polling places would not erroneously conclude


otherwise.


4.6 Identifying Georgia registered voters who did not


move between 2014 and 2018


76 Earlier I noted that Georgia voterfiles contain unique voter registra-


tion numbers. I merge my 2014 and 2018 voterfiles using these numbers.


77 Such a merging exercise allows me to assess if any registered voters in


Georgia moved within the state between the 2014 and 2018 General Elections.


To do this, I create an overall address field for each registered voter in my


2014 and in 2018 voterfiles by concatenating each voter’s street address, city,


and five digit zip code. After concatenating voter addresses, I remove spaces,


ensure that all address characters are lower case, and remove punctuation


marks as well.


78 For example, suppose that a registered Georgia voter lived at 206


Washington St. SW, Atlanta, GA 30334. This individual would have an


address string of, “206washingtonstswatlanta30334.”
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79 I then assume that a Georgia registered voter whose concatenated


address in 2014 is the same as his or her concatenated address in 2018 did


not move between these two years. I similarly assume that registered voters


whose address fields differed between 2014 and 2018 moved between these


years.


80 My use of concatenated address fields in 2014 and 2018 has two minor


limitations. First, my asserting that a difference between a registered voter’s


overall address in the 2014 and 2018 voterfiles implies that said registered


voter moved within Georgia between 2014 and 2018 may not capture the true


extent to which such a voter moved in this time frame. This is because I


cannot count how many times a voter whose address changed between 2014


and 2018 actually moved in this time period. A registered voter who moved


twice between 2014 and 2018 would from my perspective appear the same as


a registered voter who moved only once in this period.


81 Second, if a registered voter moved within Georgia between 2014 and


2018 and, prior to 2018, moved back to the exact same address from which


he or she started, I would classify this individual as a non-mover even though


the individual in fact had moved twice between 2014 and 2018.


82 To the extent that these two issues affect my characterizations of


registered Georgia voters who moved within Georgia between 2014 and 2018,


they will cause me to understate the extent of registered voter movers in the
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state.


83 Lastly, I cannot use my address comparison method for counting


moving registered voters to enumerate registrants who moved out of Georgia


between 2014 and 2018. This is because the 2018 Georgia voterfile lists only


voters who were registered in Georgia itself.


84 Of the 5,245,872 registered voters who appear in both the 2014 and


2018 Georgia voterfiles, I find that 1,625,661 (approximately 30.1 percent)


moved between these two years.


4.7 Data limitations and underestimates of the extent


to which black registered voters were affected by


2014-2018 polling place changes in Georgia


85 The data sources that this report brings to bear on the relationship


between race and polling place changes made in Georgia between 2014 and


2018 are valuable. However, like all data sources used to investigate an aspect


of election administration, they have limitations.


86 In this section of the report I discuss two data limitations. First, I


comment on the implications of the fact that I do not have access to a 2012


Georgia voterfile. Second, I describe the consequences of the fact that the


2014 voterfile used in the report does not contain a field that describes the
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race of each registered voters in Georgia.


4.7.1 Lack of a 2012 Georgia voterfile


87 To the best of my knowledge, the defendants in this litigation have


not produced a 2012 Georgia voterfile during discovery.


88 My lack of access to a 2012 voterfile means that the results in this


report cannot engage the full extent of polling place changes that have oc-


curred in Georgia since Shelby County. This Supreme Court decision was


handed down on June 25, 2013, and the effective date of the 2014 voterfile


used here is October 24, 2014. Polling place changes promulgated in Georgia


between these two dates are thus beyond the scope of this report.


89 Although I do not have direct evidence on the extent of polling place


changes in Georgia prior to the effective date of the aforementioned 2014


voterfile, I have indirect evidence that some polling places in the state were


indeed changed between the 2012 General Election and October 24, 2014.


Here I provide evidence from two Georgia counties, Warren and Forsyth.


90 Per my 2014 voterfile, Warren County had one polling place in the


2014 General Election, located at 48 Warren St., Warrenton GA 30828.


This county is approximately 60 percent black and had 5,436 resident as of


2018.27 However, according to a September 2019 report titled, “Democracy


27For these details on Warren County, which come from the 2018 American Com-
munity Survey, five year estimates, see https://data.census.gov/cedsci/table?q=
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Diverted,” issued by the Leadership Conference Education Fund, Warren


County closed 83 percent of its polling places between 2012 and 2018 (p. 64).


This statement can hold only if Warren County polling places were closed


between the 2012 General Election, which the aforementioned report used as


a baseline for its analysis of precinct and polling place changes in Georgia,


and the 2014 General Election.28


91 Regarding Forsyth County, this is another Georgia county that ad-


justed its precincts and polling places between 2012 and the 2014 General


Election. Forsyth County was approximately four percent black with 236,612


residents as of 2018.29 In the period leading up to the 2014 General Election,


the county’s Board of Voter Registration and Elections reduced its number


of precincts from 25 to 16.30


warren%20county%20Georgia%20demographics&g=0500000US13301&tid=ACSDP5Y2018.


DP05(last accessed February 18, 2020).
28Democracy Diverted, Leadership Conference Education Fund (September 2019), avail-


able at http://civilrightsdocs.info/pdf/reports/Democracy-Diverted.pdf (last
accessed February 12, 2020).


29For these details on Forsyth County, which come from the 2018 American
Community Survey, five year estimates, see https://data.census.gov/cedsci/


table?q=forsyth%20county%20Georgia%20demographics&g=0500000US13117&tid=


ACSDP1Y2018.DP05(last accessed February 18, 2020).
30Election Summary Report, Forsyth County, State of Georgia (November 6, 2012), avail-


able at https://www.forsythco.com/Portals/0/Documents/Voter/ElectionResults/
2012_11_06/GEMS%20ELECTION%20SUMMARY%20REPORT.pdf(last accessed February 18,
2020) and Election Summary Report, Forsyth County, State of Georgia (November
4, 2014), available at https://www.forsythco.com/Portals/0/Documents/Voter/


ElectionResults/2014_11_04/11.4.14%20GEMS%20ELECTION%20SUMMARY%20REPORT.


pdf(last accessed February 18, 2020. See as well Brande Poulnot, Forsyth County’s Pro-
posed Voting Precinct Changes Set To Be Decided Nov. 4, The Patch (October 15, 2013),
available at https://patch.com/georgia/cumming/forsyth-countys-proposed-


voting-precinct-changes-set-to-be-decided-nov-4 (last accessed February 16,
2020).
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92 Without a 2012 voterfile or another source of information that de-


scribes Georgia’s polling places as of November 2012, I cannot comment on


the extent of precinct changes in Georgia that predate this report. Regard-


less, to the extent that there were any, it follows that my report’s results


on the consequences of the polling place changes in Georgia that occurred


between 2014 and 2018 underestimate the consequences in Georgia wrought


by these types of changes since 2012.


4.7.2 Lack of individual race details in the 2014 voterfile


93 I noted earlier that my 2014 voterfile lacks a field for registered voter


race. Insofar as I need to know information about the races of registered


voters in Georgia as of the 2014 General Election in order to assess the extent


to which polling place changes in Georgia after 2014 were racially neutral, I


deal with this lacuna in two distinct ways.


94 Racially homogeneous census block groups. Some registered voters


in 2014 resided in census block groups that were racially homogeneous, or


almost racially homogeneous, with respect to citizen voting age population.


If, for example, a 2014 registered voter’s address placed her in a census block


group whose citizen voting age population was 100 percent black, then it


follows that this registered voter is also black. I can infer this even though


the 2014 voterfile that I use here lacks a race field. A similar statement


applies to a registered voter who lived in 2014 in a racially homogeneous
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white census block group; such a registered voter must be white.


95 This logic leads to a homogeneous census block group analysis


wherein I focus on registered voters who live in census block groups in Geor-


gia that are at least 95 percent black or at least 95 percent white.


96 The advantage of such an analysis is that it alleviates the problems


caused by the fact that the 2014 voterfile lacks a race field. The disadvantage


of this approach, however, is that it allows consideration only of places in


Georgia that are almost all black or almost all white.


97 Linking 2014, 2016, and 2018 voter registration records. Another


approach to dealing with the lack of a race field in the 2014 voterfile is to


use race information for Georgia registered voters that is contained in the


2016 and 2018 voterfiles. This approach covers more registered voters in 2014


than the homogeneous census block group approach described above, but, as


I explain below, it comes at a cost of selecting against black registered voters.


98 When linking the 2014, 2016, and 2018 voterfiles, I transfer race data


for registrants in the 2014 file from the 2016 and 2018 voterfiles. This is


not problematic for registered voters in Georgia who appear in the 2014


voterfile and then either in the 2016 or 2018 voterfiles (or in both). However,


registrants who appear in the 2014 voterfile, but in neither the 2016 nor the


2018 voterfile, cannot be considered in analyses that link the 2014, 2016, and
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2018 voterfiles.


99 There are 6,053,385 registered voters in the 2014 voterfile. Using the


common registration number field to link the 2014, 2016, and 2018 Georgia


voterfiles, I transfer race details from the 2016 file into the 2014 file. This


characterizes the races of 5,892,947 registered voters. I find an additional


8,113 registered voters in the 2014 voterfile whose registration numbers do


not appear in the 2016 voter file but do appear in the 2018 voterfiler. For


this group, I transfer race information to 2014 from the 2018 voterfile.


100 When this exercise is complete, I have race information on all


6,053,385 registered voters in the 2014 voterfile except for 152,325 (approxi-


mately 2.52 percent).


101 A set of 152,325 registered voters is substantial, and this particular


set is most likely not representative with respect to race of all 2014 Georgia


registered voers. This is because the set of registered voters in Georgia who


were registered in 2014 and then later in either 2016 or 2018 (and thus appear


in both the 2014 and in either the 2016 and/or 2018 voterfiles) selects against


movers. This means that movers will be disproportionately unrepresented


(and non-movers disproportionately represented) among registered voters in


Georgia who were registered in both 2014 and then in 2016 and/or 2018. The


set of registered voters in Georgia who were registered in both 2014 and then


again in 2016 and/or 2018 also selects against registered voters who passed
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away between 2014 and 2018.


102 Any set of registered voters that selects against movers is problem-


atic because black individuals on average move more frequently than white


individuals.31 Therefore, on account of moving propensity, black registered


voters as of 2014 are disproportionately less likely compared to white reg-


istered voters to be part of a collection of registered voters in Georgia who


were registered in 2014 and later in 2016 and/or 2018. Put another way,


there are fewer black registered voters in my sample of registered voters who


were registered in 2014 and later in 2016 and/or 2018 than there should be.


103 Accordingly, any analysis in this report that uses 2016 and 2018


race data in place of 2014 race data selects against black registered voters.32


104 As I explain later in this report in the context of specific analyses,


this presumably leads to underestimates of the relationship between race and


polling place changes in Georgia in the period 2014 and 2018. Thus, to the


extent that my analyses using 2016 and 2018 race data in 2014 conclude that


these changes were not racially neutral, these conclusions are conservative.


31Americans Moving at Historically Low Rates, United States Census Bureau (Novem-
ber 16, 2016), available at https://www.census.gov/newsroom/press-releases/2016/
cb16-189.html (last accessed February 10, 2020).


32This point is not obviated by the argument that an individual in the 2014 voterfile,
but in neither the 2016 nor 2018 voterfiles, was not a registered voter in 2016 and 2018
and thus cannot have had his or her polling place changed between 2014 and 2018. A full
assessment of the racial neutrality (or lack thereof) of polling place changes carried out in
Georgia between 2014 and 2018 requires the races of all registered voters who, by virtue
of being registered to vote in 2014, were vulnerable to such changes.
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To the extent that polling place changes in Georgia in the time frame 2014


and 2018 were not racially neutral and in fact affected black registered voters


more than white registered voters, the true extent of such non-neutrality is


equal to or greater than what I find in this report.


5 Assessing the racial neutrality of polling


place changes in Georgia, 2014 to 2018


105 In this section of my report, I describe this report’s results on the


extent to which polling places changes in Georgia in the time period 2014 to


2018 were racially neutral. This section consists of four parts.


106 First, I provide some basic counts of closed polling places in Georgia,


2014 to 2018, and show that polling place closure rates varied across Georgia.


107 Second, I assess in three ways the extent to which polling place


closures in Georgia in the time period 2014 to 2018 were racially neutral.


These ways consist of an analysis of racially homogeneous census block groups


in Georgia; an analysis which links the 2014, 2016, and 2018 voterfiles; and,


an analysis of majority black polling places in Georgia. The conclusions


of these three approaches to the question of racial neutral of polling place


closures in Georgia in the time period 2014 to 2018 are qualitatively identical:


black registered voters in Georgia were disproportionately affected by the
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polling place changes in Georgia that occurred between 2014 and 2018.


108 Third, I consider the set of registered voters in Georgia who received


new polling places in 2018 compared to 2014. This set of individuals is more


numerous than those whose polling places closed in this time frame, and this


is because a registered voter in Georgia could have been assigned between


2014 to 2018 to a new polling place even if this voter’s polling place in 2014


did not close. This leads me to enumerate the set of registered voters in


Georgia who received new polling places sometime between 2014 and 2018,


and based on this enumeration I assess whether the process that produced


new polling place assignments among registered Georgia voters was racially


neutral. I find that it was not, and this conclusion is qualitatively identical


to the conclusions, broadly construed, of my assessment of polling closures


alone.


109 Fourth, I examine voter turnout rates in the 2018 General Election


in Georgia and in particular compare turnout rates among registered Geor-


gians who received a new polling place between 2014 and 2018 and those who


did not. I carry out this analysis because it addresses possible downstream


effects of the polling place changes made in Georgia between 2014 and 2018.


I find evidence that registered voters in Georgia who received new polling


places in the period 2014 to 2018 were less likely to vote in 2018, and in


particular less likely to vote on election day, compared to registered voters in


Georgia who did not receive new polling places in the period 2014 to 2018.
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5.1 Identifying polling place closures in Georgia be-


tween 2014 to 2018


110 There were 2,516 polling places in Georgia in the 2014 General Elec-


tion and 2,349 such places in the 2018 General Election. The difference be-


tween these two numbers is not the number of polling place closures between


2014 and 2018, and this is because the total count of Georgia polling places


in 2018 includes places that were added between the 2014 and 2018 General


Elections.


111 Before detailing polling place closures in Georgia per se, I note that


the state’s 159 counties varied in the extent that they contained polling places


in 2014. This is evident in Figure 1, which is a barplot with 159 bars, one


per Georgia county. The height of each bar is the ratio of a county’s total


registered voter pool in 2014 divided by the number of polling places in the


county.


112 The tallest bar in Figure 1 is associated with Stephens County. As


of 2018, this county had 25,676 total residents and one polling place. The


second tallest bar is Rabun County, which as of 2018 had 16,457 residents


and one polling place.33 To the extent that Georgia’s polling places are a


33The demographics for Stephens County and Rabun County are from the 2018
American Community Survey, five year estimates, available at https://data.


census.gov/cedsci/table?q=Stephens%20county%20Georgia%20demographics&g=


0500000US13257&tid=ACSDP5Y2018.DP05&layer=county&vintage=2018&cid=DP05_


0001Eand https://data.census.gov/cedsci/table?q=Rabun%20County%20Georgia%
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Figure 1: Registered voters per polling place in 2014, by county
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Note: each bar in the figure represents one Georgia county.


form of resources available to the state’s registered voters, Figure 1 shows


that there was variability across Georgia in the availability of these resources


20demographics&g=0500000US13241&hidePreview=false&tid=ACSDP5Y2018.DP05&


layer=county&cid=DP05_0001E&vintage=2018(last accessed February 16, 2020).
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in 2014, that is, at the start of the time period analyzed in this report.


113 I assembled a list containing the polling places that appeared in the


2014 voterfile but did not appear in the 2018 voterfile. This lists contains


459 polling places, and this is the total number of polling places that, to the


best of my knowledge, closed in Georgia between the 2014 and 2018 General


Elections.


114 The rate of polling place closure by county varied across Georgia.


This is depicted in Figure 2, which is a bar plot with 105 bars. The height


of each bar describes the percentage of a county’s precincts whose polling


places closed between 2014 and 2018, and it is evident in this figure that four


counties in Georgia closed all (100 percent) of their 2014 polling places. This


does not mean, of course, that voters in these counties had nowhere to vote


on election day in 2018. Rather, this finding means that every registered


voter in these four counties had a new place to vote on election day in 2018


compared to where he or she voted on election day in 2014.


115 I noted that there are 101 bars in Figure 2. Insofar as there are 159


counties in Georgia, it follows that 58 counties in the state did not close any


polling places between the 2014 and 2018 General Elections.


116 Figure 2 shows percentages rather than raw numbers of polling


places closed, and this is because Georgia counties varied in 2014 in the
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Figure 2: Percentages of polling places closed, 2014 to 2018, by county
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Note: each bar in the figure represents one Georgia county.


number of precincts that they had. If Figure 2 were to plot raw numbers of


closed polling places, it would risk being confounded by the fact that more


populous counties in Georgia may have more such closures simply because
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they have more polling places in the first place.


Figure 3: Map of Georgia counties and percentages of precincts closed, 2014
to 2018


Note: county shading proportional to percentage of precincts closed.
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117 Figure 3 shows the spatial distribution of polling place closure rates


across Georgia. The darker a county in the map, the greater the closure


percentage. In contrast, lightly shaded counties had low polling place closure


percentages.


118 The implication of Figure 3 is that 2014-2018 polling place closure


rates varied spatially. It is not the case, that is, that all geographic regions


of Georgia had similar rates of polling place closure. This was evident in


Figure 2’s barplot as well.


119 The consequence of polling place closures across Georgia is that


many counties had more registered voters per precinct address in 2018 than


in 2014. This is shown in Figure 4.


120 In particular, Figure 4 plots by county registered voters per polling


place for 2014 and for 2018, and the figure contains a dashed 45-degree line.


Each point in the figure denotes a county, and there are 159 points in the


figure. Each point is sized proportionally to the number of registered voters


in the county in 2018. This is because larger counties are more meaningful


statistically than smaller counties, all things equal.


121 County points that lie above the pictured dash line in Figure 4 had


more registered voters per polling place in 2018 than in 2014. As the figure


shows, most Georgia counties had more registered voters per polling place
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Figure 4: Registered voters per polling place, 2014 to 2018, by county
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Note: county points are sized in proportion to total registered voters in 2018


address in 2018 than in 2014. The exceptions to this rule are a set of sparsely


populated counties whose points lie below the 45-degree line in Figure 4.
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5.2 Polling place closures and race


122 In the overview of this report, I noted that the objective of this


report is assessing whether polling place closures in Georgia between 2014


and 2018 were racially neutral. I turn to this matter now.


123 I have already written that the 2014 Georgia voterfile in this report


does not contain a field for registered voter race, and this complicates my


assessments of the extent to which polling place closures in the time period


2014-2018 were racially neutral. As described earlier, I offer two approaches


to dealing with this matter.


5.2.1 Assessing the racial neutrality of polling place closures using


racially homogeneous block groups


124 The analytical approach in this section of the report builds on the


brief discussion of racially homogeneous census block groups that appeared


earlier in this report. It proceeds as follows.


125 There are 69 census block groups in Georgia in which, based on the


2010-2014 American Community Survey, all citizens of voting age were black.


There are similarly 112 census block groups in which all citizens of voting


age were white. Any registered voter in Georgia who lives in a block group


that is 100 percent black (white) must be black (white) himself or herself.
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126 Similarly, if I consider a block group in Georgia that is 99 percent


black (white) based on citizen voting age population, I can be almost certain


that almost every registered voter in such a block is black (white).


127 Table 2 presents the rates of polling place closures for registered


voters in Georgia who lived in racially homogeneous (or near homogeneous)


block groups. It allows homogeneity to range from 100 percent down to 95


percent. This is apparent in the table row titled “Cutoff,” which ranges from


100 to 95.


Table 2: Polling place closure rates in racially homogeneous block groups


Cutoff Blacks Whites Black closure rate White closure rate Difference
100 47,600 88,130 26.84 24.07 2.76
99 65,600 121,589 25.00 24.05 0.95
98 103,202 204,831 25.50 23.84 1.66
97 137,478 321,050 23.15 21.60 1.55
96 184,814 415,889 21.89 20.61 1.28
95 227,210 538,947 19.81 20.36 -0.55


128 Each row in Table 2 is associated with a given homogeneity cutoff.


For a registered voter in 2014 to be included in the top row, the individual


must have resided in 2014 in a completely (100 percent) homogeneous census


block group. For a registered voter in 2014 to be included in the table’s


second row, the individual must have lived in 2014 in a census block group


that was at least 99 percent black or white. The other rows in Table 2 are


characterized similarly.
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129 The columns in Table 2 titled “Blacks” and “Whites” report the


number of registered black and white voters, respectively, who in 2014 lived


in racially homogeneous or near homogeneous census block groups. For ex-


ample, 47,600 registered black voters in Georgia in 2014 lived in census block


groups in which 100 percent of the citizen voting age population was black.


The comparable white figure is 88,130 registered voters.


130 The column in table 2 named “Difference” reports the black-white


difference in polling place closure rates, and the key finding in Table 2 is


as follows: the black-white differences in the table are positive down to a


homogeneity cutoff of 95 percent. This implies that, in areas of Georgia


where we can be certain or reasonably certain of racial composition, black


registered voters in 2014 had their polling places closed at greater rates than


white registered voters. Indeed, among black registered voters and white


registered voters in completely racially homogeneous census block groups,


there is almost a three percentage point difference between black and white


polling place closure rates.


5.2.2 Assessing the racial neutrality of polling place closures using


race data from the 2016 and 2018 voterfiles


131 I now turn to my second approach at dealing with the fact that the


2014 voterfile lacks a race field. This approach uses race information from


the 2016 and 2018 voterfiles in place of 2014 race data.
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132 To recap my method that combines the 2014, 2016, and 2018 Geor-


gia voterfiles, of the 6,053,385 registered voters in Georgia as of 2014, there


are 5,901,060 (approximately 97.48 percent) who remained registered in 2016


and/or in 2018. I can determine this by comparing voter registration num-


bers in my 2014 voterfile with voter registration numbers in the 2016 and


2018 voterfiles. Insofar as the latter two voterfiles contain fields for race, I


can use the data in these fields to characterize race as of 2014.


133 As alluded to earlier, this approach has limitations related to the


fact that not all registered voters on the rolls in 2014 were also registered in


2016 and/or in 2018. The limitations are twofold. First, the approach misses


approximately 2.52 percent of Georgia registered voters from 2014. Second,


and this was discussed at some length earlier, it is based on individuals in


Georgia who maintained their registration status in 2014 and later in 2016


and/or 2018. This selects against movers, which is correlated in the United


States with voter registration.34 Thus, analyzing only those 2014 Georgia


registered voters who were also registered in later years in Georgia leads to a


sample of individuals that is disproportionately non-moving. More broadly,


any feature that leads an individual to register to vote and then to stay


registered will be disproportionately present in a sample of 2014 Georgia


registrants that is also registered in 2016 and/or 2018.


34For example, see the April 2019 Census Bureau report, “Voting and Registra-
tion in the Election of November 2018,” Table 7, available at https://www.census.


gov/data/tables/time-series/demo/voting-and-registration/p20-583.html (last
accessed February 9, 2020).
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134 Table 3 breaks down the 2014 voterfile by race group and closed


polling place status. The largest racial group consists of which registered


voters, of whom there are over three million. The rows in Table 3 are sorted


by rate of polling place closure.


Table 3: Polling place closure rates by race


Race Registered voters Closed Percent closed
White 3,382,774 564,248 16.68
Black 1,793,723 301,291 16.80
Unknown 440,377 79,856 18.13
Hispanic 121,369 19,727 16.25
Asian/Pacific Islander 93,003 12,410 13.34
Other 66,081 10,671 16.15
American Indian/Alaskan 3,385 519 15.33


135 Table 3 shows that the black polling place closure rate in 2014 (ap-


proximately 16.80 percent) is greater than the white polling place closure rate


(approximately 16.68 percent). This yields a black-white difference of 0.12


percentage points. Like the earlier homogeneous census block group analysis,


this analysis finds that black registered voters had polling place closure rates


greater than white registered voters.


5.2.3 Black majority precincts and polling place changes


136 For another perspective on the polling place closures that took place


in Georgie between 2014 and 2018, I classified each of the 2,516 polling places


that were used in the 2014 General Election as having a black majority or
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not. To carry out this classification exercise, I assume that a registered voter


associated with a given polling place in 2014 is black if and only if this


individual can be linked to a registration record of a black individual in 2016


or 2018.


137 My use of this method of classifying black registered voters means


that I am selecting against black registered voters. I am confident that some


black registered voters who appear in the 2014 voterfile cannot be linked


with 2016 or 2018 registered voters because, for example they passed away


or moved out of Georgia between 2014 and 2018. I treat these individuals


as non-black, and this means that I am almost certainly classifying as white


a collection of registered voters in 2014 who are actually black. My results


in this section of the report thus understate the number of black majority


polling places.


Table 4: Closures among black majority polling places


Black majority Closed Count
No No 1,625
No Yes 349
Yes No 432
Yes Yes 110


138 Table 4 reports the results of classifying the 2,516 polling places in


use in Georgia in 2014 based on black registered voter majority status. The


top two rows of Table 4 describe the 1,974 polling places that do not have
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a black majority. The bottom two rows of Table 4 provide counts of polling


places that have a black majority. There are 542 of these.


139 Table 5 in turn describes polling place closure rates by black major-


ity status. In particular, the closure rate among non-black majority polling


places is approximately 17.7 percent. In contrast, the closure rate among


black majority polling places is approximately 20.3 percent.


Table 5: Closure rates in black majority polling places


Racial group Polling places Closure rate
Not black majority 1,974 17.68
Black majority 542 20.30


140 It thus follows from Table 5 that black majority polling place in


2014 were more likely to close than non-black majority precincts. The gap


in closure rates between these two types of precincts is approximately 2.6


percentage points. This implies that polling place closures in Georgia in the


period 2014 to 2018 were not racially neutral and in particular that such


closures disproportionately affected black majority polling places in Georgia


in the time period 2014 to 2018.


141 To ensure that the results in Table 5 are not dependent on my use


of 50 percent as a potentially arbitrary threshold for characterizing black


majority precincts, I repeated the calculations that support Tables 4 and 5


using 60 percent as a cutoff for a black supermajority district. Here, the
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prefix “super” on “supermajority” denotes that the threshold for identifying


a majority black district is greater than 50 percent. The result of this exercise


is Table 5.


Table 6: Closure rates in black supermajority polling places


Racial group Polling places Closure rate
Not black majority 2,106 17.76
Black majority 410 20.73


142 Among polling places that are at least 60 percent black, the polling


place closure rate is approximately 20.7 percent. Among other polling place,


the close rate is lower, approximately 17.8 percent. It thus follows that there


is no qualitative difference between the results in Table 6 (black majority


polling places need to be at least 60 percent black) and Table 5 (black ma-


jority polling places need to be at least 50 percent black). Together these


two tables imply that, black majority polling places were disproportionately


likely to close in Georgia between 2014 and 2018. This implies that precinct


address closures in Georgia in this period were not racially neutral.


5.3 Race and new polling place assignments among


non-movers in Georgia in the period 2014 to 2018


143 The results in this report have thus far focused on the rates at


which polling places closed in Georgia between the 2014 and 2018 General


Elections. However, polling place closure is not the only way that a Georgia
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registered voter in 2014 could have been affected by reprecincting exercises


that took place in Georgia between the two aforementioned general elections.


Namely, a registered voter in Georgia could have been assigned a new polling


place between 2014 and 2018 even if the voter’s original polling place had


not been closed. This observation leads me to analyze the rates at which


Georgia registered voters in 2014 were assigned to different polling places in


2018, regardless of whether or not such a reassignment was due to a polling


place closure.


5.3.1 Overview of non-movers


144 The set of individuals who can contribute to an analysis of the types


of registered voters who received new polling places in the period 2014 and


2018 is limited to those Georgia registered voters who appear in both the


2014 and 2018 voterfiles and who did not move between 2014 and 2018. The


reason for such a focus on non-movers in particular is that registered voters


in Georgia who moved between 2014 and 2018 may have, by virtue of moving,


caused themselves to be placed in new precincts, thus receiving new polling


places. It would incorrect to attribute new precincts due to moving to a


reprecincting exercise.


145 My analysis of non-movers in Georgia who were registered to vote in


Georgia between 2014 and 2018 selects against black registered voters. This


is because, as I have already, black individuals tend to move more than white
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individuals. Therefore, the conclusions that I describe in this section of my


report based on non-movers will understate the effects on black registered


voters.


146 Table 7 describes the racial breakdown of 5,245,862 registered voters


who appear in the 2014 and 2018 Georgia voterfiles and who have valid 2018


race codes. Ten registered voters are dropped from this table, which explains


why 5,245,862 is ten fewer than 5,245,872, the total number of registered


voters in 2014 who can be matched to a record in 2018.


Table 7: Distribution of race among registered voters in both the 2014 and
2018 Georgia voterfiles


Race Count Percent
White 3,020,291 57.57
Black 1,596,440 30.43
Unknown 376,139 7.17
Hispanic 106,813 2.04
Asian/Pacific Islander 83,047 1.58
Other 58,880 1.12
American Indian/Alaskan 4,252 0.08
Total 5,245,862 100.00


147 Per Table 7, slightly over 57 percent of Georgia registered voters who


appear in both the 2014 and 2018 voterfiles are white. The next largest racial


group is black with approximately 30 percent. Approximately seven percent


of Georgia registered voters who appear in both the 2014 and 2018 voterfiles


have unknown races, and slightly more than two percent are Hispanic.
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5.3.2 The distribution of race among non-moving Georgia


registered voters


148 Table 8 describes the racial breakdown of 3,620,211 non-moving


Georgia registrants who were registered to vote in both 2014 and 2018, and


the structure of this table parallels that of the previous Table 7, which covered


both movers and non-movers in Georgia. Table 8 uses race codes from the


2018 voterfile and drops individuals with clearly erroneous race codes.


Table 8: Distribution of race among non-moving registered voters in both
the 2014 and 2018 Georgia voterfiles


Race Count Percent
White 2,175,030 60.08
Black 1,026,693 28.36
Unknown 254,885 7.04
Hispanic 67,006 1.85
Asian/Pacific Islander 57,617 1.59
Other 36,745 1.01
American Indian/Alaskan 2,235 0.06
Total 3,620,211 100.00


149 The numbers and percentages in Table 8 show that focusing on non-


movers in Georgia between 2014 and 2018 leads to a disproportionately more


white, and disproportionatley less black, set of registrants. This is evident in


the fact that approximately 60 percent of non-movers are white yet approx-


imately 57.6 percent of all Georgia registrants are white (both percentages,


of course, condition on a registered voter being in both the 2014 and 2018


voterfiles). Similarly, approximately 28.4 percent of non-movers are black
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while approximately 30.4 percent of all registrants are black. Thus, black


registered voters are underrepresented, and white registered voters overrep-


resented, among non-moving registrants in Georgia between 2014 and 2018.


150 Overall the Georgia-wide percentage at which non-movers who were


registered in both 2014 and 2018 received new polling places is approximately


18 percent. This covers non-moving registered voters whose polling places


were closed between 2014 and 2018 and also those whose polling places were


not closed yet were nonetheless assigned to new such places.


151 Table 9 breaks down by new polling place status all non-moving


registered voters in Georgia who appear in both the 2014 and 2018 voterfiles.


This table covers 3,619,508 registrants, which is 703 fewer than 3,620,211.


The reason for this discrepancy is that a very small number of Georgia reg-


istered voters have unknown polling places in either 2014 or 2018, and for


this small set of individuals it is not possible to determine if they had new


polling places in 2018 compared to 2014.


152 The key result in Table 9 is that black voters who were registered


as of 2014 were assigned to new polling places at greater rates than white


registered voters. Among non-moving registered voters with polling places in


2018 compared to 2014, approximately 59 percent are white. This percentage


increases to approximately 60 among non-moving registered voters who were


not assigned new precincts in 2018 compared to 2014. This increase is evident
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Table 9: Distribution of race and new polling place status among non-moving
registered voters in both the 2014 and 2018 Georgia voterfiles


Race New place Not new place Difference
White 59.37 60.26 0.89
Black 28.85 28.23 -0.62
Unknown 7.61 6.91 -0.70
Hispanic 1.80 1.86 0.06
Asian/Pacific Islander 1.32 1.65 0.33
Other 1.00 1.02 0.02
American Indian/Alaskan 0.05 0.06 0.01
Total 100.00 100.00


in Table 9’s positive value in the “Difference” column for white registered


voters.


153 In contrast, Table 9’s black percentage change decreases from almost


29 to approximately 28 percentage points when looking at from non-moving


registered voters who were not assigned new polling places in 2018 compared


to 2014 compared to those who were assigned new polling places. This in-


crease is evident in Table 9’s negative value in the “Difference” columns for


black registered voters.


154 The black and white comparisons in Table 9 are underestimates


of the extent to which black registered voters in Georgia, in contrast to


white registered voters, received new polling places in 2018 compared to


2014. This is because Table 9 by design selects against movers (who are


disproportionately black). Black registered voters who received new polling


places in 2018 compared to 2014 and moved in this time period are not
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incorporated in Table 9. Even so, Table 9 shows that the assignment of new


polling places in Georgia between 2014 and 2018 was not racially neutral


and in particular that black registered voters were more likely than white


registered voters to be assigned to new polling places.


5.3.3 Variance across Georgia counties in the rates at which non-


movers received new polling places in 2018 compared to


2014


155 The statewide new polling place rate of approximately 18 percent


notwithstanding, there was considerable variance across Georgia’s 159 coun-


ties in the rates at which non-movers received new polling places. This can be


seen in Figure 5, which is a map of Georgia counties shaded by the percentage


of non-movers who had new polling places in 2018 compared to 2014.


156 The implication of Figure 5 is that any complications that Georgia


registered voters faced on account of having been assigned new polling places


between 2014 and 2018 would not have been uniformly distributed across the


state. Instead, these complications would have been concentrated in a set of


counties.


157 For Georgia’s 159 counties, rates of the extent to which non-moving


registered voters in Georgia received new polling places in 2018 compared to


2014 are displayed in Figure 6.
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Figure 5: Map of Georgia counties and the extent to which non-moving
registered voters had new polling places in 2018 compared to 2014


Note: county shading proportional to percentage of non-movers who had
new polling places in 2018 compared to 2014.


158 Figure 6 is a barplot. As in earlier barplots presented in this report,


each vertical bar in the figure corresponds to a single Georgia county, and the
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Figure 6: Rates at which non-moving registered voters in Georgia had new
polling places in 2018 compared to 2014, by county
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Note: each bar in the figure represents one Georgia county.


height of a bar indicates the percentage of non-moving registered voters in a


county who had new polling places in 2018 compared to 2016. The tallest bar
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(100 percent) is from Butts County, where all 9,747 non-moving registered


voters had new polling places in 2018.35 The next tallest bar corresponds to


Jackson County, and its height is very close to 100 percent.


159 Of Georgia’s 159 counties, 31 contained no non-moving registered


voters who were assigned new polling places in 2018 compared to 2014. More-


over, 51 counties had between zero and ten non-moving registered voters who


had new polling places in 2018. These 49 counties are the reason behind the


area to the right of the vertical bars in Figure 6. In this area, bars have


either no height at all or only a tiny height that is essentially not visible.


5.3.4 Racial variance across counties in the rates at which non-


movers received new polling places in 2018 compared to


2014


160 I now turn to the subject of racial variance across Georgia counties


in the rates at which non-moving voters received new polling places in 2018


compared to 2014.


161 For each Georgia county, I identify the number of white non-moving


registered voters who received new polling places in 2018 compared to 2014


and the number of white non-moving registered voters. The ratio of these


35Butts County had five polling places in 2016, and they were located at the Butts
County Community Center, Jenkinsburg City Hall, Macedonia Baptist Church (called
“Stark” in the 2016 precinct list), Towaliga Baptist Church, and Worthville Baptist
Church. As of 2018, Butts County had one place polling, located at the Election Of-
fice Administration Building.
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two quantities (multiplied by 100) yields the percentage of white non-movers


who received new polling places in 2018.


162 I carry out a similar calculation for black registered voters and plot


the white percentage of non-movers who had new polling places against the


corresponding black percentage. This yields Figure 7, in which each point


denotes a Georgia county. County points in the figure are sized proportionally


to total number of registered voters in 2018.


163 Insofar as Figure 7 is based on comparing 2014 polling places to


2018 polling places, by construction it incorporates only registered voters


in Georgia who appear in both the 2014 and 2018 voterfiles. The figure,


therefore, selects on non-moving status, meaning that registered voters in


Georgia as of 2014 who moved prior to 2018 are not included in the figure.


164 The scatterplot in Figure 7 contains a dashed 45-degree line. Coun-


ties whose points fall on the line had identical white and black new polling


place rates (among non-moving registered voters who appear in the 2014 and


2018 Georgia voterfiles); counties whose points fall above the 45-degree line


had greater white new polling place rates than corresponding black rates;


and, counties whose points fall below the pictured 45-degree line had greater


black new polling place rates than white new precinct rates.
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Figure 7: Rates at which non-moving registered voters were assigned new
polling places, by race and county
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Note: county point size proportional to number of registered voters in 2018.


165 There is a small collection of counties in Figure 7 in which the


white new polling place rate is much greater than the corresponding black
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rate. The counties of Bacon, Irwin, and Treutlen are exemplars of this.


Crawford County illustrates the opposite pattern: the black new polling place


rate is much greater than the corresponding white rate. Roughly, Figure 7


shows that there is a large collection of counties (56 in particular) in which


black registered voters received new polling places at rates greater than white


registered voters.


5.4 New polling places and voter turnout in the 2018


General Election


166 I now consider the extent to which receiving a new polling place in


the time period 2014 to 2018 is associated with turnout in the 2018 Gen-


eral Election. This is an important subject because it speaks to potential


consequences of the fact that thousands of Georgia registered voters received


new polling places between 2014 and 2018. I have already shown that the


extent to which 2014 registered voters in Georgia received new polling places


in the period 2014 to 2018 was not racially neutral. Now I ask whether there


is evidence that receiving a new polling place has downstream consequences


for voters. If so, this would compound the lack of racial neutrality in the


reprecincting that occurred in Georgia between 2014 and 2018.
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5.4.1 Statewide turnout in the 2018 General Election


167 Statewide, among non-moving Georgia registrants who received new


polling places between 2014 and 2018, the 2018 General Election turnout rate


was approximately 62.9 percent. Among non-moving Georgia registrants who


did not receive new polling places, the 2018 turnout rate was approximately


64.2 percent. Thus, receiving a new polling place in the period 2014 to 2018


is associated with a 2018 General Election turnout gap of approximately 1.35


percentage points.


5.4.2 Turnout in the 2018 General Election broken down by race


168 I now disaggregate this Georgia-wide result by race. To that end,


Table 10 focuses on non-movers in Georgia who were registered to vote in


both 2014 and 2018. The table breaks down these registered voters by the


race groups that have appeared throughout this report and also by the extent


to which the registered voters received new polling places between 2014 and


2018.


Table 10: 2018 General Election turnout by race


Race 2014 voters New place Not new Difference
White 2,172,086 67.03 68.01 -0.98
Black 1,024,340 60.63 62.57 -1.94
Unknown 254,348 47.84 48.32 -0.49
Hispanic 66,903 44.60 47.20 -2.60
Asian/Pacific Islander 57,499 49.12 49.45 -0.33
Other 36,657 49.60 51.90 -2.30
American Indian/Alaskan 2,227 41.95 48.75 -6.80
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169 Consider the top row of Table 10. According to this row, of the


approximately 2.1 million non-moving white registered voters in 2014 who


were also registered in 2018, approximately 67 percent of those who received


new polling places between 2014 and 2018 turned out to vote in 2018. In


contrast, approximately 68 percent of those who did not receive new polling


places between 2014 and 2018 turned out to vote in 2018. In other words,


a white registered voter receiving a new polling place in the period 2014


to 2018 is associated with a turnout drop of approximately one percentage


point.


170 Now I turn to the approximately one million non-moving black vot-


ers covered in Table 10. The 2018 turnout rate among those individuals who


received new polling places between 2014 and 2018 is approximately 60.6 per-


cent, and the corresponding turnout rate for black registered voters who did


not receive new polling places is approximately 62.6 percent. Thus, a black


registered voter receiving a new polling place in the period 2014 to 2018 is


associated with a turnout drop of approximately two percentage points.


171 With respect to its focus on racial groups in Georgia, this report has


for the most part restricted its attention to black and white registered vot-


ers, the two largest racial groups in Georgia’s registered voter pool. Looking


beyond these groups, Table 10 highlights a sizable Hispanic effect. Namely,


non-moving Hispanic registered voters who received new polling places be-


tween 2014 and 2018 were less likely to vote in the 2018 General Election
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compared to non-moving Hispanic registered voters who did not receive new


polling places between in this time frame.


172 Among non-moving black and white registered voters in Georgia


who were on the voter rolls in both 2014 and 2018, those who received new


polling places between 2014 and 2018 had lower turnout rates in the 2018


General Election. This statement applies to every race group considered in


Table 10. Such a result testifies to the non-racial neutrality of downstream


consequences of the extent to which registered voters in Georgia received new


polling places in the time period 2014 to 2018.


173 I now take all of the registered voters described in Table 10 and


consider the subset of this group that consists of individuals who voted in


the 2014 General Election. I then re-calculate the statistics in the table, and


this yields Table 11.


Table 11: 2018 turnout by race among 2014 voters


Race 2014 voters New place Not new Difference
White 1,256,834 87.44 87.70 -0.26
Black 529,624 87.51 88.40 -0.88
Unknown 95,376 82.05 81.91 0.14
Hispanic 18,985 80.04 80.43 -0.39
Asian/Pacific Islander 16,253 81.45 82.59 -1.14
Other 13,551 81.66 83.35 -1.69
American Indian/Alaskan 723 86.27 81.80 4.47
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174 Table 11 restricts attention to ostensibly politically active individu-


als. This is evident in the higher turnout percentages compared to the earlier


Table 10.


175 Even among politically active registered voters, being assigned a new


voting place between 2014 and 2018 is associated with lower 2018 General


Election turnout. This follows from the fact that the percentages in the


“Not new place” column in Table 11 are, for most of the racial groups in


the table (this statement includes white and black registered voters), greater


than corresponding percentages in the “New place” column. Moreover, the


black decrease in 2018 General Election turnout is greater in magnitude than


the white decrease.


5.4.3 Election day turnout in the 2018 General Election


176 I now consider election day turnout in the 2018 General Election. If


polling place changes led to decreased turnout, as suggested by the analysis


above, then I would expect to see similar if not greater effects on election


day turnout per se.


177 Parallel to the analyses shown above, Table 12 reports election day


turnout rates in the 2018 General Election by race. For example, among


non-moving white registered voters, approximately 27 percent of those who


received new polling places between 2014 and 2018 voted on election day in


November 2018. In contrast, approximately 31 percent of registered voters
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Table 12: 2018 General Election turnout by race, election day only


Race 2014 voters New place Not new Difference
White 2,172,086 26.57 31.22 -4.65
Black 1,024,340 21.45 24.28 -2.83
Unknown 254,348 19.92 22.40 -2.49
Hispanic 66,903 23.83 27.29 -3.46
Asian/Pacific Islander 57,499 22.51 25.63 -3.12
Other 36,657 21.22 24.95 -3.73
American Indian/Alaskan 2,227 16.67 25.17 -8.51


who did not receive new polling places between 2014 and 2018 voted on


election day in November 2018. The difference between these two quantities is


negative, indicating that, for white registered voters, receiving a new polling


place in the 2014 to 2018 time frame is associated with a decreased likelihood


of voting on election day in the 2018 General Election.


178 I find a similar, albeit of smaller magnitude, finding for the election


day turnout rate in the 2018 General Election among non-moving black reg-


istered voters. Moreover, all of the differences in Table 12 are negative. This


implies that, for non-moving registered voters of all races, receiving a new


polling place in the 2014 to 2018 time frame is associated with a decreased


likelihood of voting on election day in the 2018 General Election.


179 Table 13 restricts attention to non-moving registered voters who


voted in the 2014 General Election. Among these individuals, receiving a


new polling place between 2014 and 2018 is associated with lower election


day turnout in the 2018 General Election. This regularity is apparent in all
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Table 13: 2018 turnout by race among 2014 voters, election day only


Race 2014 voters New place Not new Difference
White 1,256,834 31.33 37.61 -6.27
Black 529,624 26.57 30.35 -3.77
Unknown 95,376 28.91 33.34 -4.42
Hispanic 18,985 36.48 41.78 -5.31
Asian/Pacific Islander 16,253 32.68 40.42 -7.74
Other 13,551 30.43 35.47 -5.04
American Indian/Alaskan 723 27.45 38.16 -10.71


race groups, as the negative “Difference” entries in Table 13 makes clear.


6 Conclusion


180 This report assesses polling place closures made across Georgia in


the 2014 to 2018 time period. As of 2014, there were 2,516 polling places


in the state. By 2018, 459 had closed, and this affected over one million


registered voters in Georgia, all of whom were assigned new polling places in


time for the 2018 General Election.


181 Using a variety of approaches and data on millions of Georgia reg-


istered voters, I have shown that black registered voters, compared to white


registered voters, were disproportionately affected by Georgia’s polling place


closures in the period 2014 to 2018. This implies that the polling place


closures that took place in Georgia were not racially neutral.


74


Case 1:18-cv-05391-SCJ   Document 241   Filed 02/18/20   Page 74 of 89







182 Existing literature in political science provides evidence that eligible


voters whose voting places change are less likely to vote in future elections. I


have shows that patterns in turnout in Georgia in the 2018 General Election


are consistent with this result. Compared to individuals whose polling places


in Georgia did not change prior to the 2018 General, those registered voters


who were assigned new polling place between 2014 and 2018 were less likely


to vote, and less likely to vote on election day, in November 2018. Such


downstream effects of polling place closures will magnify the racial biases in


the closures themselves.
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7 Appendix: curriculum vitae of Michael C.
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Homepage: http://www.dartmouth.edu/˜herron
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Publications
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Jeffrey B. Lewis). Election Law Journal 9(1): 41-62. 2010


“Prejudice, Black Threat, and the Racist Voter in the 2008 Presidential Election” (with Joseph Bafumi).
Journal of Political Marketing 8(4): 334-348. 2009.


“Voting Technology and the 2008 New Hampshire Primary” (with Walter R. Mebane, Jr., and Jonathan
N. Wand). William & Mary Bill of Rights Journal 17(2): 351-374. 2008.


“Ballot Formats, Touchscreens, and Undervotes: A Study of the 2006 Midterm Elections in Florida”
(with Laurin Frisina, James Honaker, and Jeffrey B. Lewis). Election Law Journal 7(1): 25-47. 2008.


“Gerrymanders and Theories of Lawmaking: A Study of Legislative Redistricting in Illinois” (with
Alan E. Wiseman). Journal of Politics 70(1): 151-167. 2008.


“Estimating the Effect of Redistricting on Minority Substantive Representation” (with David Epstein,
Sharyn O’Halloran, and David Park). Journal of Law, Economics, and Organization 23(2): 499-518. 2007.


“Did Ralph Nader Spoil Al Gore’s Presidential Bid? A Ballot-Level Study of Green and Reform Party
Voters in the 2000 Presidential Election” (with Jeffrey B. Lewis). Quarterly Journal of Political Science
2(3): 205-226. 2007.


“Assessing Partisan Bias in Voting Technology: The Case of the 2004 New Hampshire Recount” (with
Jonathan N. Wand). Electoral Studies 26(2): 247-261. 2007.


“Term Limits and Pork” (with Kenneth W. Shotts). Legislative Studies Quarterly 31(3): 383-404. 2006.


“Black Candidates and Black Voters: Assessing the Impact of Candidate Race on Uncounted Vote
Rates” (with Jasjeet S. Sekhon). Journal of Politics 67(1): 154–177. 2005.


“Government Redistribution in the Shadow of Legislative Elections: A Study of the Illinois Member
Initiatives Grant Program” (with Brett A. Theodos). Legislative Studies Quarterly 24(2): 287–312. 2004.


“Studying Dynamics in Legislator Ideal Points: Scale Matters.” Political Analysis 12(2): 182–190. 2004.


“Logical Inconsistency in EI-based Second Stage Regressions” (with Kenneth W. Shotts). American
Journal of Political Science 48(1): 172–183. 2004.


“Overvoting and Representation: An examination of overvoted presidential ballots in Broward and
Miami-Dade counties Counties” (with Jasjeet S. Sekhon). Electoral Studies 22: 21–47. 2003.


“Using Ecological Inference Point Estimates as Dependent Variables in Second Stage Linear Regres-
sions” (with Kenneth W. Shotts). Political Analysis 11(1): 44–64. 2003.
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“Cross-contamination in EI-R” (with Kenneth W. Shotts). Political Analysis 11(1): 77–85. 2003.


“A Consensus on Second Stage Analyses in Ecological Inference Models” (with Christopher Adolph,
Gary King, and Kenneth W. Shotts). Political Analysis 11(1): 86–94. 2003.


“The Butterfly Did It: The Aberrant Vote for Buchanan in Palm Beach County, Florida” (with Jonathan
N. Wand, Kenneth W. Shotts, Jasjeet S. Sekhon, Walter R. Mebane, Jr., and Henry E. Brady). American
Political Science Review 95(4): 793–810. 2001.


“Interest Group Ratings and Regression Inconsistency.” Political Analysis 9(3): 260–274. 2001.


“Leadership and Pandering: A Theory of Executive Policymaking” (with Brandice Canes–Wrone and
Kenneth W. Shotts). American Journal of Political Science 45(3): 532–550. 2001.


“Law and Data: The Butterfly Ballot Episode” (with Henry E. Brady, Walter R. Mebane, Jr., Jasjeet S.
Sekhon, Kenneth W. Shotts, and Jonathan N. Wand). PS: Political Science & Politics 34(1): 59–69. 2001.


“Cutpoint–Adjusted Interest Group Ratings.” Political Analysis 8(4): 346–366. 2000.


“Estimating the Economic Impact of Political Party Competition in the 1992 British Election.” American
Journal of Political Science 44(2): 326–337. 2000.


“Artificial Extremism in Interest Group Ratings and the Preferences versus Party Debate.” Legislative
Studies Quarterly 24(4): 525–542. 1999.


“Post–Estimation Uncertainty in Limited Dependent Variable < Models.” Political Analysis 8(1): 83–98.
1999.


“Measurement of Political Effects in the United States Economy: A Study of the 1992 Presidential
Election” (with James Lavin, Donald Cram, and Jay Silver). Economics & Politics 11(1): 51–81. 1999.


“The Influence of Family Regulation, Connection, and Psychological Autonomy on Six Measures of
Adolescent Functions” (with Melissa R. Herman, Sanford M. Dornbusch, and Jerald R. Herting). Jour-
nal of Adolescent Research 12(1): 34–67. 1997.


Book chapters


“Wait Times and Voter Confidence: A Study of the 2014 General Election in Miami-Dade County”
(with Daniel A. Smith, Wendy Serra, and Joseph Bafumi). In Races, Reforms, & Policy: Implications of the
2014 Midterm Elections, Christopher J. Galdieri, Tauna S. Sisco, and Jennifer C. Lucas, eds. Akron, OH:
University of Akron Press. 2017.


“A Dynamic Model of Multidimensional Collective Choice” (with David P. Baron). In Computational
Models in Political Economy, Ken Kollman, John H. Miller, and Scott E. Page, eds. Cambridge, MA: The
MIT Press. 2003.


“Law and Data: The Butterfly Ballot Episode” (with Henry E. Brady, Walter R. Mebane Jr., Jasjeet
Singh Sekhon, Kenneth W. Shotts, and Jonathan Wand). In The Longest Night: Polemics and Perspectives
on Election 2000, Arthur J. Jacobson and Michel Rosenfeld, eds. Berkeley: University of California Press.
2002.
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Book reviews


The Timeline of Presidential Elections: How Campaigns Do (and Do Not) Matter, Robert S. Erikson and
Christopher Wlezien. Political Science Quarterly 128(3): 552-553. 2013.


Voting Technology: The Not-So-Simple Act of Casting a Ballot, Paul S. Herrnson, Richard G. Niemi, Michael
J. Hanmer, Benjamin B. Bederson, and Frederick C. Conrad. Review of Policy Research 25(4): 379-380.
2008.


Other publications


“If more states start using Ohio’s system, how many voters will be purged?” (with Daniel A. Smith).
The Washington Post, Monkey Cage, June 17, 2018.


“Do we have a right not to vote? The Supreme Court suggests we don’t” (with Daniel A. Smith). New
York Daily News, June 12, 2018.


“Nearly 4 million black voters are missing. This is why” (with David Cottrell, Javier M. Rodriguez,
and Daniel A. Smith). The Washington Post, Monkey Cage, April 11, 2018.


“We can’t find any evidence of voting fraud in New Hampshire” (with David Cottrell and Sean West-
wood). The Washington Post, Monkey Cage, February 28, 2017.


“We checked Trump’s allegations of voter fraud. We found no evidence at all” (with David Cottrell
and Sean Westwood). The Washington Post, Monkey Cage, December 2, 2016.


“High ballot rejection rates should worry Florida voters” (with Daniel A. Smith). Tampa Bay Times,
October 28, 2012.


“Logistic Regression.” The Encyclopedia of Political Science, George Thomas Kurian, James E. Alt, Simone
Chambers, Geoffrey Garrett, Margaret Levi, and Paula D. McClain, eds., Washington, D.C.: CQ Press.
2010.


“Using XEmacs Macros to Process ASCII Data Files.” The Political Methodologist 13(2): 13–18. 2005.


“Ohio 2004 Election: Turnout, Residual Votes and Votes in Precincts and Wards” (with Walter R.
Mebane, Jr.), in “Democracy At Risk: The 2004 Election in Ohio,” report published by the Democratic
National Committee. 2005.


“Poisson Regression.” The Encyclopedia of Social Science Research Methods, Alan Bryman, Michael Lewis-
Beck, and Tim Futing Liao, eds. Thousand Oaks, CA: Sage Publications, 2003.


“Pork barrel race to the bottom” (with Brett A. Theodos). Illinois Issues 29(2): 22–23. 2003.


“Teaching Introductory Probability Theory.” The Political Methodologist 10(2): 2–4. 2002.


“Ballot cost Gore thousands of votes” (with Henry E. Brady and Jonathan N. Wand). The San Diego
Union–Tribune, p. G3, November 19, 2000.


Work in progress


“Did ballot design oust an incumbent senator? A study of the 2018 midterm election in Florida” (with
Michael D. Martinez and Daniel A. Smith).
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Awards


Best Paper Award, State Politics and Policy Section, 2013 Annual Meeting of the American Political
Science Association. Getting Your Souls to the Polls: The Racial Impact of Reducing Early In-Person Voting
in Florida (with Daniel A. Smith).


Grants


Committee for Scholarly Innovation and Advancement Awards, Dartmouth College, February, 2014.
Project title: “The Dynamics of Voting Lines in Miami-Dade County.” Financial support: $32,000.


The Rockefeller Center for Public Policy and the Social Sciences, Dartmouth College, May, 2006. Project
title: “Large Scale Survey of Americans in Multiple Congressional Districts.” Financial support: $8,500.


National Science Foundation, SES-041849, July, 2004. Project title: “A Ballot-Level Study of Intentional
and Unintentional Abstention in Presidential Election Voting.” Financial support: $65,749.


Nelson A. Rockefeller Center for the Social Sciences, Dartmouth College, January, 2004. Project title:
“Intentional Invalid Votes in Leon County, Florida.” Financial support: $1,115.


American Enterprise Institute, August, 1999. Project title: “Tenure in Office and Congressional Voting”
(with Kenneth W. Shotts). Financial support: $182,500.


University Research Grants Committee, Northwestern University, February, 1999. Project Title: “Rep-
resentation, Policy Uncertainty, and Divided Government.” Financial support: $4,087.


Stanford University Graduate School of Business, 1997–1998 Academic Year. Dissertation Research
Grant.


Recent conference presentations


“Ballot design, voter intentions, and representation: A study of the 2018 midterm election in Florida,”
2019 Annual Meeting of the American Political Science Association, Washington, DC.


“Ballot design, voter intentions, and representation: A study of the 2018 midterm election in Florida,”
Election Sciences, Reform, and Administration conference, 2019, University of Pennsylvania.


“Did ballot design oust an incumbent senator? A study of the 2018 midterm election in Florida,”
Congressional Elections & the Presidency: Politics in 2018, March 30, 2019, Saint Anselm College,
Manchester NH.


“Estimating the Differential Effects of Purging Inactive Registered Voters,” 2018 Annual Meeting of the
American Political Science Association, Boston MA.


“Estimating the Differential Effects of Purging Inactive Registered Voters,” Election Sciences, Reform,
and Administration conference, 2018, University of Wisconsin-Madison.


Keynote address, “Mortality, Incarceration, and African-American Disenfranchisement,” Balancing the
Scales: The United States in an Age of Inequality, November 11, 2016, John F. Kennedy Institute, Freie
Universität Berlin.


“Missing Black Men and Representation in American Political Institutions,” 2016 Annual Meeting of
the Midwest Political Science Association, Chicago, IL.
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Invited seminars


University of Iowa, 1999 University of Mannheim, 2011
Boston University, 2000 University of Heidelberg, 2011
Dartmouth College, 2000 University of Passau, 2012
Harvard University, 2000 University of Göttingen, 2012
University of Minnesota, 2000 Freie Universität Berlin, 2012
University of Rochester, 2000 Laval University, 2012
University of Wisconsin, Madison, 2000 University of Montreal, 2012
Yale University, 2000 Middlebury College, 2013
Columbia University, 2001 University of Illinois, Champaign, 2013
University of California, Berkeley, 2002 University of Illinois, Chicago, 2013
University of Illinois, 2002 University of Wisconsin, Madison, 2013
Brown University, 2003 Yale University, 2014
Temple University, 2003 University of Virginia, 2015
University of Chicago, 2003 University of California, San Diego, 2015
New York University, 2004 American University, 2015
Princeton University, 2004 Massachusetts Institute of Technology, 2015
University of Michigan, 2005 Princeton University, 2015
George Washington University, 2006 University of California, Los Angeles, 2016
Emory University, 2006 The Ohio State University, 2016
Harvard University, 2007 Freie Universität Berlin, 2016
Loyola Law School, 2007 Deutsch-Amerikanisches Institut, Nürnberg, 2017
Columbia University, 2007 Universität Bonn, 2018
University of Chicago, 2007 Freie Universität Berlin, 2018
Yale University, 2007 Northwestern University, 2018
Stanford University, 2008 University of Pittsburgh, 2019
Columbia University, 2008 University of Salzburg, 2019
Northwestern University, 2008 Universität Bonn, 2019
Princeton University, 2008 Freie Universität Berlin, 2019
Duke University, 2009 Humboldt University, 2019
Hertie School of Governance, 2010 University of North Carolina, Charlotte, 2019
Emory University, 2010


Professional activities


Division Chair, Representation and Electoral Systems, 2017 Annual Meeting of the Midwest Political
Science Association.


Associate Editor, Research & Politics. November, 2016–present.


Editorial Board, American Politics Research, September, 2015–present.


Editorial Board, Political Analysis, January, 2010–present.


Editorial Board, USENIX Journal of Election Technology and Systems, March, 2013–June, 2016.


Editorial Board, American Political Science Review, 2010–2012.


Editorial Board, American Journal of Political Science, 2006–2009.


“Race, Voting Procedures, and New Developments in Voting Rights,” panel organized for the 2013
Annual Meeting of the Midwest Political Science Association.
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Division Chair, Formal Theory, 2007 Annual Meeting of the American Political Science Association.


Co-editor, The Political Methodologist, Fall, 2004–Spring, 2006.


Publications Committee, Society for Political Methodology, 2005–2006, 2015–present.


Dartmouth College activities


Chair, American Politics Search Committee, Department of Government, August 2018–March 2019.


Chair, Committee on Priorities, July 2015–June 2016.


Committee on Priorities, July 2013–June 2015.


American politics search committee, Department of Government, August 2014–December 2014.


Research Computing Director search committee, October 2013–October 2014.


Senior Search Committee, Department of Government, 2013.


Research Computing Advisory Committee, Spring 2013.


Chair, American Politics Search Committee, Department of Government, 2012-2013.


Recruitment Planning Committee, Department of Government, 2010 and 2012-2013.


Committee on Standards, 2008-2010.


Task Force on Collaboration and Social Software, 2007-2008.


Biostatistics search committee, Dartmouth Medical School, 2006-2007.


Research Computing Oversight Committee, 2006.


Council on Computing, 2005-2007.


Clement Chair search committee, Department of Government, 2005-2006.


Northwestern University activities


Program Committee, Mathematical Methods in the Social Sciences, 2001-2002.


American Politics Search Committee, Department of Political Science, 2000–2001, 2001-2002.


Formal Theory Search Committee, Department of Political Science, 1997–1998.


Teaching interests


Statistical methods: introductory and applied statistics, research design, computing in R, Bayesian
statistics.


American politics: representation, election irregularities, election administration.


Political economy: game theory.
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Reviewer for


American Journal of Political Science Political Analysis
American Political Science Review Political Behavior
American Politics Quarterly Political Research Quarterly
American Politics Review Political Science Quarterly
British Journal of Political Science Political Science Research and Methods
Cambridge University Press Political Studies
Chapman & Hall Politics & Gender
Congress & the Presidency Politics, Groups, and Identities
Du Bois Review Polity
Economics & Politics Prentice Hall Higher Education Group
Election Law Journal Proceedings of the National Academy of Sciences
Electoral Studies Public Administration
Emerging Markets Finance & Trade Public Choice
Interest Groups & Advocacy Public Opinion Quarterly
Int’l Journal of Environmental Research and Public Health PS: Political Science and Politics
John Wiley & Sons, Inc. Quarterly Journal of Economics
Journal of Legal Studies Quarterly Journal of Political Science
Journal of Money, Credit and Banking The Social Science Journal
Journal of Politics Social Science Quarterly
Journal of Public Economics Sociological Methods & Research
Journal of Race, Ethnicity, and Politics The Sociological Quarterly
Journal of Theoretical Politics Springer
Journal of Women, Politics & Policy State Politics & Policy Quarterly
Legislative Studies Quarterly Time-Sharing Experiments for the Social Sciences
The National Science Foundation The University of Michigan Press
Nonprofit Policy Forum W. W. Norton & Company
Perspectives on Politics World Politics
Policy Studies Journal


Foreign language


German: C1 (telc Prüfung, Ausstellung July 27, 2017).


Other employment


Intelligence Analyst and Military Officer, United States Air Force, Foreign Technology Division,
Wright–Patterson Air Force Base, 1989–1992.


Last updated: November 24, 2019
http://www.dartmouth.edu/˜herron/cv.pdf
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April 20, 2021


Georgia again certifies election results showing Biden
won


apnews.com/article/election-2020-joe-biden-donald-trump-georgia-elections-4eeea3b24f10de886bcdeab6c26b680a


By KATE BRUMBACKDecember 8, 2020 GMT


1 of 2


Election officials and observers examine ambiguous ballots during the Georgia presidential
election recount at a Richmond County elections facility in south Augusta, Ga., Monday
morning, Nov. 30, 2020 (Michael Holahan/The Augusta Chronicle via AP)
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Election officials and observers examine ambiguous ballots during the Georgia presidential
election recount at a Richmond County elections facility in south Augusta, Ga., Monday
morning, Nov. 30, 2020 (Michael Holahan/The Augusta Chronicle via AP)


ATLANTA (AP) — Georgia’s top elections official on Monday recertified the state’s election
results after a recount requested by President Donald Trump confirmed once again that
Democrat Joe Biden won the state, and the governor then recertified the state’s 16
presidential electors.


“We have now counted legally cast ballots three times, and the results remain unchanged,”
Secretary of State Brad Raffensperger said during a news conference at the state Capitol
before the results were recertified.


Georgia law allows a losing candidate to request a recount if the margin between the
candidates is within 0.5%. Trump requested the recount after the results certified by
Raffensperger showed that Biden led by a margin of 12,670 votes, or 0.25% of the roughly 5
million ballots cast.


During the recount, which was done using scanners that read and tally the votes, there were
discrepancies in vote totals in some counties. Since the results of a recount become the
official results, those counties had to recertify their results. Once that was done the secretary
of state recertified the statewide results, his office said in a news release.


Kemp then recertified the state’s slate of 16 presidential electors — all prominent Democrats
— as required by state law, spokesman Cody Hall said. The recertification of results comes
before the federal “safe harbor” deadline on Tuesday — electors named by that date in
accordance with state law cannot be disregarded by Congress.



https://apnews.com/article/election-2020-joe-biden-donald-trump-georgia-elections-4eeea3b24f10de886bcdeab6c26b680a
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The recount was the third tally of votes in the presidential race in the state. After the initial
count following Election Day, Raffensperger selected the presidential race for an audit
required by state law. The tight margin meant the audit required the roughly 5 million votes in
that contest to be recounted by hand, he said. That count also affirmed Biden’s victory.


The total number of votes in the recount results certified Monday and posted on the
secretary of state’s website was 766 fewer than the number certified when the ballots were
first tallied after the election. Biden’s lead dropped from 12,670 to 11,779. That appears to be
largely due to a discrepancy in Fulton County, the state’s most populous county that includes
most of Atlanta.


Fulton County’s recount results showed 880 fewer votes than the results certified after
election night, with an overwhelming majority of those votes coming from Biden’s total in the
county. Gabriel Sterling, who oversaw the implementation of the state’s new voting system,
called the discrepancy in the county “a little worrisome” but said it’s a big county that’s had
managerial issues. He also noted the difference isn’t enough to change the overall outcome
of the election.


Also Monday, a federal judge dismissed a lawsuit filed on behalf of would-be Republican
presidential electors by former Trump lawyer Sidney Powell. The suit alleged widespread
fraud and sought to decertify the results of the presidential race in Georgia, among other
things.


In the lawsuit, “the plaintiffs essentially ask the court for perhaps the most extraordinary relief
ever sought in any federal court in connection with an election. They want this court to
substitute its judgment for that of 2 and a half million Georgia voters who voted for Joe Biden
and this I am unwilling to do,” U.S. District Judge Timothy Batten as he dismissed the suit
following a hearing.


Separately, an election challenge filed Friday by Trump, his campaign and Georgia
Republican Party Chairman David Shafer was rejected by the Fulton County Superior Court
because the paperwork was improperly completed and it lacked the appropriate filing fees.


Even as lawsuits filed by Trump and his allies have been rejected around the country, the
president has continued to make repeated baseless claims of widespread fraud. In Georgia,
he has rained criticism on Raffensperger and Kemp, both fellow Republicans. Raffensperger,
meanwhile, has been steadfast in his defense of the integrity of the election in the state and
Kemp has said he has no power to intervene in elections.


“I know there are people that are convinced the election was fraught with problems, but the
evidence, the actual evidence, the facts tell us a different story,” Raffensperger said during
the news conference Monday.
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Hours before coming to Georgia for a rally Saturday night, Trump called Kemp and asked
him to call a special legislative session. The governor declined.


In a tweet Sunday, Trump criticized Kemp and Lt. Gov. Geoff Duncan for inaction and again
called for a special session.


After four Republican state lawmakers on Sunday also requested a special session, Kemp
and Duncan put out a statement saying that convening a special session to select a different
slate of presidential electors would not be allowed under state or federal law.


All contents © copyright 2021 The Associated Press. All rights reserved.
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Wayne Jernigan, Esq. 

P.O. Box 422 

Buena Vista, Georgia 31803 



Phillip L. Hartley, Esq. 

Cory 0 .  ~irby,Esq. 
Harben & Hartley 
340 Jesse Jewel1 Parkway 

Gainesville, Georgia 30503 



Dear Messrs. Jernigan, Hartley & Kirby: 


This refers to Act No. 435 (2002), which provides the 

redistricting plan for the Marion County School District in 

Marion County, Georgia, submitted to the Attorney General 

pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1 9 7 3 ~ .  

We received your response to our July 1, 2002, request for 

additional information on August 16, 2002; supplemental 

information was received through October 1, 2002. 



We have carefully considered the information you have 

pr~vided,as well as census data, comments and information from 

other interested parties, and other information, including the 

school district's previous submissions. As discussed further 

below, I cannot conclude that the school district's burden under 

Section 5 has been sustained in this instance. Therefore, on 

behalf of the Attorney General, I must object to the school 

district's 2002 redistricting plan. 



The school district is governed by a five-member board. 
Voters elect five school board members to four-year, staggered 
terms from single-member districts. This method of electing the 
board of education was adopted in 1986 and received Section 5 
preclearance that year. The districting plan adopted at that 
time serves as the benchmark to evaluate whether the 2002 plan 
withstands scrutiny under Section 5. 


According to the 2000 Census, the Marion County School 

District, coterminous with Marion County, Georgia, has a total 








population of 7,144, of whom 2,425 (33.9%) are black persons. 
The voting age population is 5,119, of whom 1,617 (31.6%) are 
black persons. As of September 9,'2002, there were 3,863 active 
registered voters, of whom 1,302 (33.7%) were black. The 2000 
Census indicates that there are three districts under the 
benchmark plan, Districts 1, 4, and 5, in which black persons are 
a majority of the voting age population: District 1 has a black 
voting age population of 60.1 percent, District 4 has a black 
voting age population of 57.7 percent, and District S has a black 
voting age population of 55.1 percent. During the past decade, 
black voters have demonstrated the ability to elect candidates of 
choice in Districts 1 and 4. 


In contrast, the proposed 2002 redistricting plan contains 

only two districts in which black persons are a majority of the 

voting age population. District 1 retains a significant black 

population percentage, District 4 drops to a bare black majority 

of both the total (52.1%) and the voting age (50.7%) populations, 

and District 5 is no longer a majority black district as the 

black voting age population percentage decreases to.36.0 percent. 



Our statistical analysis implies that elections in Marion 

County are marked by a pattern of racially polarized voting, in 

which white and black voters do not usually provide significant 

support to candidates supported by the other community. Within 

the context of such electoral behavior, the significant reduction 

in black voting strength in District 4 would necessarily entail a 

material reduction in the ability of black voters to elect 

candidates of choice under the proposed plan. 



We recognize that the benchmark plan is severely 

malapportioned, with Districts 1, 4, and 5 being the most 

underpopulated, and that the black population percentage, on a 

county-wide basis, has dropped seven points. Accordingly, our 

analysis establishes that it is not possible to remedy the 

existing malapportionment and still retain three black population 

majority districts. While the loss of a third district that is 

majority black in population appears to be unavoidable, the loss 

of a second district in which the black voters can elect 

candidates of choice is not. 



Although the plan drops the number of viable minority 

districts by one, the school board contends that this was 

necessary as a result of the confluence of the malapportionrnent 

and the drop in the county's black population from 1990, which 

made the result inevitable. If a retrogressive redistricting 

plan is submitted, the jurisdiction seeking preclearance of such 

a plan bears the burden of demonstrating that a less-








retrogressive plan cannot reasonably be drawn. Supplemental 

Guidance Concerninq Redistrictins and Retrosression Under Section 

5 of the Votins Rishts Act, 66 Fed. Reg. 5411 (Jan. 18, 2001). 

Where the jurisdiction asserts that a non-retrogressive plan is 

not possible in light of one-person, one vote guarantees or other 

constitutional limitations, we look to see if an non- 

retrogressive alternative is feasible and, in certain instances, 

may develop illustrative plans as part of our analysis. Id. at 

5413. 



Here, our analysis, which included the preparation of such 

an illustrative plan, establishes that the significant reduction 

in the black voting age population percentage in District 4, and 

the likely resulting retrogressive effect on the ability of black 

voters to elect a candidate of choice to two seats on the board, 

was neither inevitable nor required by any constitutional or 

legal imperative. Illustrative plans demonstrate that it is 

possible to maintain the black voting age population in District 

1 without causing a retrogressive effect and still meet the 

school district's stated redistricting criteria. 



The ability to devise a plan that does not eliminate a 

second district in which black voters can continue to elect 

candidates of their choice and also complies with traditional 

redistricting principles establishes that the reductions in black 

voting strength resulting from implementation of the proposed 

plan were not unavoidable. Accordingly, the school district has 

failed to meet its burden of demonstrating that the proposed plan 

does not have a retrogressive effect. 



Under Section 5 of the Voting Rights Act, a jurisdiction 
seeking to implement proposed changes affecting voting, such as a 
redistricting plan, must establish that, in comparison with the 
status quo, the change does not "lead to a retrogressionv1 in the 
position of minority voters with respect to the "effective 
exercise of the electoral franchise." See Beer v. United States, 
425 U.S. 130, 141 (1976). If the proposed plan materially 
reduces the ability of minority voters to elect candidates of 
their choice to a level less than what they enjoyed under the 
benchmark plan, preclearance must be denied. State of Georqia v. 
Ashcroft, 195 F. Supp. 2d 25, 77 (D.D.C. 2002) . 


In light of the considerations discussed above, I cannot 

conclude that your burden of showing that the submitted change 

does not have a discriminatory effect has been sustained in this 

instance. Therefore, on behalf of the Attorney General, I must 

object to the submitted redistricting plan. We note that under 

Section 5 you have the right to seek a declaratory judgment from 








the United States District Court for the District of Columbia 
that the proposed changes have neither the purpose nor will have 
the effect of denying or abridging the right to vote on account 
of race, color, or membership in a language minority group. See 
28 C.F.R. 51.44. In addition, you may request that the Attorney 
General reconsider the objection. See 28 C.F.R. 51.45. However, 
until the objection is withdrawn or a judgment from the District 
of Columbia Court is obtained, the changes continue to be legally 
unenforceable. Clark v.  Roemer, 500 U.S. 646 (1991); 28 C.F.R. 
51.10. 



If you have questions on these matters, you should call 

Ms. Maureen Riordan (202-353-2087), an attorney in the Voting 

Section. Refer to file No. 2002-2643 in any response to this 

letter so that your correspondence will be channeled properly. 



Sincerely, 

- - - - .  


-' -> 
-- - _ .-+ 


- C ". 
* .-,..+-----" Ralph F. Boyd, Jr. 


Assistant Attorney General 
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Expert Report of Dr. Michael P. McDonald 


I am Dr. Michael P. McDonald, an Associate Professor of Political Science at the 
University of Florida. I am widely regarded as a leading expert on United States 
elections. I have published extensively on elections in peer-reviewed journals and I 
produce what many consider to be the most reliable turnout rates of the nation and 
the states.1 I have specifically published peer-reviewed articles on the reliability of 
voter registration files2 and matching algorithms as applied to voter registration 
files. 3 In the course of my election work, I consulted for the United States Election 
Assistance Commission, the Department of Defense’s Federal Voting Assistance 
Program, the Colorado Secretary of State, the Virginia Division of Elections, the 
media’s National Exit Poll organization, the Associated Press, ABC News, and 
NBC News.  


I have testified or submitted expert reports in numerous election-related cases. 
With respect specifically to voter registration, I was an expert witness for plaintiffs 
challenging the Georgia Secretary of State’s exact match policy.4 I was an expert 
witness for plaintiffs challenging the Kansas requirement for documentary proof of 
citizenship.5 I have been an expert witness in other litigation specifically involving 
voter registration in Florida6 and Washington.7 I also have an extensive publishing 
record and experience testifying in redistricting and other election-related cases.  


In this report, in addition to my expertise in election administration, I am asked to 
provide analysis of a survey I directed. I have experience in the area of survey 


1 Michael P. McDonald & Samuel Popkin. 2001. “The Myth of the Vanishing 
Voter.” American Political Science Review 95(4): 963-974. 
2 Michael P. McDonald. 2007. “The True Electorate: A Cross-Validation of Voter 
File and Election Poll Demographics.” Public Opinion Quarterly 71(4): 588-602. 
3 Michael P. McDonald & Justin Levitt. 2008. “Seeing Double Voting: An 
Extension of the Birthday Problem.” Election Law Journal 7(2): 111-22. 
4 Georgia State Conf. of the NAACP, et al. v. Brian Kemp, No. 2:16-cv-00219-
WCO (N.D. Ga.). 
5 Fish v. Kobach, No. 2:16-cv-02105 (D. Kan.). 
6 League of Women Voters of Florida v. Browning, No. 1:08-cv-21243-CMA (S.D. 
Fla.). 
7 Washington Association of Churches v. Reed, No. 2:06-cv-00726-RSM (W.D. 
Wa.). 


1 
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methodology. Among my experience in the survey research area, I worked for 
NBC News to analyze polls during the 1996 Republican National Convention; I 
co-designed a survey module for a Pew Survey Research Center’s 2006 pre-
election poll; since 2004 I have periodically consulted for Edison Media Research, 
which conducts the media’s national exit polls; and I designed a 2017 survey of 
Florida registered voters. I have published four peer-reviewed articles in Public 
Opinion Quarterly, the leading academic survey research journal, and I have 
published several articles and book chapters on the reliability of election surveys 
including in Political Analysis, the top political science research methods journal. 
The U.S. Census Bureau invited me to present my research on how to improve the 
Current Population Survey at the 2019 “Summer at the Census Workshop”. 


Please see my curriculum vitae (Attachment A) for more information about my 
qualifications. 


In prior work in this case, I analyzed a list of 120,561 Georgia registered voters 
who were removed from the voter registration rolls on December 16, 2019 for the 
reason of “No Contact” with local election officials.   


I am compensated at a rate of $400/hour for my work on this case. 


I. Summary 


I have been asked by Plaintiff’s counsel to investigate the reliability of a list of 
313,243 registrants whom the Georgia Secretary of State’s office scheduled for 
removal from the state’s voter registration database (the “Purge List”).  


The Secretary of State’s office has acknowledged that 22,896 of 313,243 
registrants, or 7.3% of the original list, were inappropriately included on the Purge 
List through no fault of the registered voters.  


In this report, I discuss additional evidence that the Purge List includes many 
thousands of registered voters who continue to reside at the addresses where they 
were registered to vote.  


In summary, that evidence includes: 


• In a survey I directed, 85.3% of the people spoken with whose registrations 
were cancelled by the Secretary of State because of “No Contact” verified 
that they have not, in fact, moved from the address that they were registered  
to vote at (hereafter, “voter registration address”). 


Case 1:18-cv-05391-SCJ   Document 240   Filed 02/18/20   Page 3 of 43







3 
 


• National Change of Address (NCOA) matches conducted by two voter 
registration list vendors suggest that over 60% of the “No Contact” 
registrants cancelled by the Secretary of State continue to live at their voter 
registration address. 


• Based upon the same NCOA matching evidence, only 86.4% of the 
registered voters set to be purged for “Inactive Reason of NCOA”—i.e., 
presence in the NCOA database—actually appear in the NCOA database. I 
do not have sufficient information to determine the reasons for this 
discrepancy, but it raises significant concerns that Georgia may be purging 
voters for reason of NCOA who have not actually submitted NCOA forms 
for individual or family moves. This percentage likely overstates the 
percentage of voters that could have been purged in 2019 for reason of 
NCOA under Georgia law because it likely includes some registrants who 
filed an NCOA after Georgia’s NCOA deadline.8  


I reserve the right to update my opinions if additional information is obtained 
during discovery in this case.  


II. Data Sources 


I examine four data sources in my analysis for this report. 


The first data source is an Excel file of the Purge List downloaded from the 
Georgia Secretary of State’s Elections Division web page entitled “2019 List 
Maintenance.”9 The Secretary of State’s office webpage describes the file as “[t]he 
list of registrations subject to cancellation.”10  The file is titled “2019_NGE.xlsx, 
and, according to its properties was created on October 30, 2019, at 7:47am by 
John Hallman and last modified on October 30, 2019, at 11:39am by Kevin 


                                           
8 In order to be placed on the Purge List for the Inactive Reason of NCOA, a 
registrant identified as filing an NCOA form with the U.S. Post Office needs to 
have not responded to a mailing for 30 days.  See O.C.G.A. § 21-2-233(c).  In 
order to be moved from the inactive list to cancelled status, the registrant must 
have no contact with election officials for a period spanning at least two general 
elections.  See O.C.G.A. § 21-2-235(b). 
9 See: 2019 List Maintenance, Ga. Secretary of St., 
https://sos.ga.gov/index.php/elections/2019_list_maintenance (Accessed December 
13, 2019). 
10 Id. 
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Rayburn. This file does not include any changes to the Purge List that the Georgia 
Secretary of State’s office may have implemented following the public disclosure 
of the list. 


The second data source is a Georgia statewide voter registration file generated by 
the Secretary of State’s office on November 15, 2019. I hereafter refer to this file 
as the “Voter File.” 


The third data source is the result of a match of the Purge List by two data vendors, 
L2 and TargetSmart, that includes information on whether or not a registrant filed 
an NCOA and the type of NCOA: a business, family, or individual form. Also 
included in the supplemental data appended to the Purge List by these data vendors 
are registrants’ phone numbers where available. 


The fourth data source is a phone survey of registrants on the Purge List that I 
directed and that was conducted by the polling firm Latino Decisions. 


III. Scope of Analysis 


There are 313,243 voter records in the Purge List. Each voter record is listed as 
having an “Inactive Reason” of (a) “NCOA”, (b) “No Contact”, or (c) “Returned 
Mail.” It is my understanding that these Inactive Reasons refer to the following:  


• NCOA refers to a match of Voter File records with the United State Post 
Office’s National Change of Address database, which records information 
on individuals who file a change of address form with the post office for 
themselves as an individual, their family, or their business.11 


• No Contact refers to registrants who have not had any contact with Georgia 
election officials after a specified date. For records in the Purge File, the date 
of last contact is November 6, 2012. (The Georgia Secretary of State’s office 
later determined this date was in error and reinstated voters with contact 
after January 1, 2012.) 


• Returned Mail refers to mail addressed to the registrant that the post office 
returned to election officials because the mail was undeliverable. 


I match the Purge List with the November 15 Voter File using the voter 
registration number common to both datasets. When I do this merge, I find 


                                           
11 Official USPS Change-of-Address, USPS, 
https://moversguide.usps.com/mgo/disclaimer (Accessed February 15, 2020). 
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313,030 records in the Purge List with the same voter registration number in the 
Georgia Registered Voter File. The difference of 213 records could be due to a 
number of reasons, the most likely being that state election officials removed these 
voters from the Georgia Registered Voter File between October 31, 2019 (the last 
modified date of the Purge List) and November 15, 2019 (the date of the Secretary 
of State’s office generated the Voter File).  


My analysis is limited to these 313,030 registrants on the Purge List for whom I 
can find a matching record in the November 15, 2019, Voter File. I do not expect 
that the absence of the 213 registrants substantively affects my analysis or 
opinions. 


After my preliminary analysis of the Purge List, the Georgia Secretary of State’s 
Office acknowledged two errors affecting 22,896 registrants on the Purge List with 
the Inactive Reason of “No Contact.” 


• 293 registrants were incorrectly identified as “No Contact” due to a data 
conversion issue affecting Lowndes County, Georgia.12 


• 22,603 registrants were incorrectly identified as “No Contact.” The Georgia 
Secretary of State’s office admitted they purged individuals who had failed 
to have contact with elections officials on or after November 7, 2012. The 
Secretary of State’s Office has now determined that the the legally correct 
date for a “No Contact” purge is individuals who failed to have contact on or 
after January 1, 2012.  


I analyze the remaining 290,134 registrants from the 313,243 on the Purge List, 
which excludes the 213 for whom I cannot match to the November 15 Voter File 
and 22,896 whom the Secretary of State’s office acknowledges were erroneously 
placed on the Purge List. 


IV. Characteristics of Registrants on the Purge List 


I begin my analysis by describing the registrants on the Purge List and comparing 
these registrants to the November 15 Voter File.  


                                           
12 See Geoff Hing, Georgia Nearly Purged Hundreds of Eligible Voters By 
Mistake, APM Rep. (Nov. 8, 2019), 
https://www.apmreports.org/story/2019/11/08/georgia-nearly-purged-hundreds-of-
eligible-voters-by-mistake. 
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In each of the three tables that follow, I report statistics for registrants on the Purge 
List whose Inactive Reason is NCOA, No Contact, Returned Mail, and the sum of 
these three reasons, respectively. Statistics for all persons on the November 15, 
2019, Voter File are presented in the last column. 


In the bottom row of the tables, I provide the total count of registrants for each of 
the three Inactive Reasons, and the percentage that each Inactive Reason 
constitutes of the total number of persons on the Purge List. Those numbers, and 
percentages are:  


• 108,256 registrants on the Purge List for the Inactive Reason of NCOA, 
which represents 37.3% of all registrants on the Purge List. 


• 97,577 registrants on the Purge List for the Inactive Reason of No Contact, 
which represents 33.6% of all registrants on the Purge List. 


• 84,301 registrants on the Purge List for the Inactive Reason of Returned 
Mail, which represents 29.1% of all registrants on the Purge List. 


The primary purpose of this section is to establish baseline demographic statistics 
for comparison in the analyses that follow. 


A. Race 


Georgia registrants are asked to provide their race on their voter registration form, 
with the following permissible answers recorded in the Voter File: American 
Indian or Alaskan Native; Asian or Pacific Islander; Black not of Hispanic Origin; 
Hispanic; Other; Unknown; or White not of Hispanic Origin. 


In Table 1, I report the race distribution of registrants on the Purge List and the 
Voter File. The race distribution for the three Inactive Reasons generally follow the 
distribution for the Voter File. I note the three largest differences. 


Overall there are 2.2 percentage points more registrants with an Unknown race 
among the Purge List as compared to the Voter File. This difference for voters of 
Unknown race likewise extends to the three Inactive Reasons: there are 3.1 
percentage points more registrants for NCOA as compared to the Voter file; 2.3 
percentage points more registrants for No Contact as compared to the Voter File; 
and 1.2 percentage points more registrants for Returned Mail as compared to the 
Voter File. 


There are 2.0 percentage points more White Not of Hispanic Origin registrants on 
the Purge List as compared to the Voter File. But here the differences are mixed 
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when looking at the Inactive Reasons: 2.4 percentage points more registrants for 
NCOA as compared with the Voter File for NCOA; 1.2 percentage points fewer 
registrants for No Contact as compared with the Voter File; and 5.2 percentage 
points more registrants for Returned Mail as compared with the Voter File. 


Overall, there are 2.9 percentage points fewer Black Not of Hispanic Origin 
registrants on the Purge List as compared with the Voter File. This difference for 
voters of Back Not of Hispanc Origin Race extends to the three Inactive Reasons: 
3.9 percentage points fewer registrants for NCOA as compared with  the Voter File 
for NCOA; 1.0 percentage points fewer registrants for No Contact as compared 
with the Voter File; and 4.0 percentage points more registrants for Returned Mail 
as compared with the Voter File. Consequently, among the three Purge List 
Inactive Reasons, Blacks Not of Hispanic Origin have a higher percentage of 
appearance on the Inactive Reason of No Contact (28.5%), than the for the reason 
of NCOA (25.6%) or Returned Mail (25.5%).  


B. Age 


I report in Table 2 age statistics among registrants on the Purge List and Voter File. 
I calculate ages from the birth year provided in the Voter File (a column called 
BIRTHDATE). I calculate four age ranges: 18-29, 30-44, 45-59, and 60+, that are 
common age ranges used by polling organizations. 


Registrants on the Purge List are older than registrants on the Voter File. There are 
9.8 percentage points fewer registrants age 18-29 on the Purge List than on the 
Voter File. This pattern extends to the three Inactive Reasons: there are 12.0 
percentage points fewer registrants on the Purge List for the reason of NCOA as 
compared with the Voter File; 7.4 percentage points fewer for No Contact as 
compared with the Voter File; and 9.7 percentage points fewer for Returned Mail 
as compared with the Voter File. 


This lesser number of younger registrants on the Purge List than on the Voter File 
is largely balanced out with more persons age 30-44 appearing on the Purge List 
than the Voter File. There are 10.4 percentage points more registrants age 30-44 on 
the Purge List than on the Voter File. This pattern extends to the three Inactive 
Reasons: there are 12.1 percentage points more registrants on the Purge List for the 
reason of NCOA as compared with the Voter File; 9.2 percentage points more 
registrants for No Contact as compared with the Voter File; and 9.7 percentage 
points more registrants for Returned Mail as compared with the Voter File. 
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C. Gender    


Georgia registrants are asked to provide their gender on their voter registration 
application, which are recorded in the Voter File as Male, Female, and Unknown. 


I report in Table 3 gender statistics among registrants on the Purge List and Voter 
File.  Overall, there is little difference in the gender between the Purge List and 
Voter File, with the overall Purge List gender percentages differing with the Voter 
File by mere tenths of a percentage point. 


There is some variation within the three Inactive Reasons, which are mirrored for 
males and females. There are 2.6 percentage points more women on the Purge List 
for the reason of NCOA as compared with the Voter File; 4.2 percentage points 
more men among No Contact as compared with the Voter File; and 1.1 percentage 
points more women among Returned Mail as compared with the Voter File. 
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Table 1. Race of Registrants on the Purge List 


  NCOA No Contact 
Returned 


Mail 
Grand 
Total 


Nov. 15 
Voter File 


Race Count % Count % Count % Count % Count % 
American Indian or 
     Alaskan Native 85 0.1% 63 0.1% 70 0.1% 218 0.1% 12,730 0.2% 
Asian or  
    Pacific Islander 1,865 1.7% 2,343 2.4% 844 1.0% 5,052 1.7% 172,406 2.3% 
Black not of 
   Hispanic Origin 27,742 25.6% 27,849 28.5% 21,500 25.5% 77,091 26.6% 2,188,432 29.5% 
 
Hispanic 2,535 2.3% 3,024 3.1% 2,121 2.5% 7,680 2.6% 239,430 3.2% 
 
Other 1,541 1.4% 1,508 1.5% 1,050 1.2% 4,099 1.4% 108,560 1.5% 
 
Unknown 14,581 13.5% 12,345 12.7% 9,755 11.6% 36,681 12.6% 774,804 10.4% 
White not of  
    Hispanic Origin 59,907 55.3% 50,445 51.7% 48,961 58.1% 159,313 54.9% 3,927,913 52.9% 
Total  
(% of All) 108,256 37.3% 97,577 33.6% 84,301 29.1% 290,134 100.0% 7,424,275 100.0% 
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Table 2. Age of Registrants on the Purge List 


  NCOA No Contact Returned Mail Grand Total Nov. 15 Voter File 
Age Count % Count % Count % Count % Count % 
18-29 10,124 9.4% 13,661 14.0% 9,890 11.7% 33,675 11.6% 1,588,460 21.4% 
30-44 41,338 38.2% 34,435 35.3% 30,190 35.8% 105,963 36.5% 1,936,252 26.1% 
45-59 29,474 27.2% 24,619 25.2% 22,919 27.2% 77,012 26.5% 1,911,749 25.7% 
60+ 27,320 25.2% 24,862 25.5% 21,302 25.3% 73,484 25.3% 1,987,814 26.8% 
Total  
(% of All) 108,256 37.3% 97,577 33.6% 84,301 29.1% 290,134 100.0% 7,424,275 100.0% 


 


Table 3. Gender of Registrants on the Purge List 


  NCOA No Contact Returned Mail Grand Total Nov. 15 Voter File 
Gender Count % Count % Count % Count % Count % 
Female 60,637 56.0% 48,156 49.4% 45,975 54.5% 154,768 53.3% 3,965,733 53.4% 
Male 47,529 43.9% 49,390 50.6% 38,285 45.4% 135,204 46.6% 3,445,318 46.4% 
Unknown 90 0.1% 31 0.0% 41 0.0% 162 0.1% 13,224 0.2% 
Total  
(% of All) 108,256 37.3% 97,577 33.6% 84,301 29.1% 290,134 100.0% 7,424,275 100.0% 
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V. NCOA Match Analysis 


At my direction, the nationally recognized polling and survey firm Latino 
Decisions engaged two of the most well-established national voter registration list 
vendors, L2 and TargetSmart, to provide phone numbers for registrants on the 
Purge List. In addition, these vendors also appended the results of the matches that 
they performed against the U.S. Post Office’s NCOA database.  


I provided Latino Decisions and these vendors with the Purge List minus the 293 
registrants who were incorrectly identified as “No Contact” in Lowndes County, 
Georgia. I sent Latino Decisions the 22,603 registrants whom the Georgia 
Secretary of State’s office restored after admitting they were improperly identified 
under their definition of “No Contact.” Since these registrants are no longer in 
dispute, I exclude these individuals in the analyses that follow. 


I present statistics on the combined NCOA matches from L2 and TargetSmart in 
Table 4. Both data vendors disclose which of the three types of NCOA matches 
was found: business, family, or individual.13 In the rows of the table, I provide 
statistics for each of these three types of NCOA matches, a total for any NCOA 
match, and the total unmatched records. I also provide statistics for each of the 
three Inactive Reasons of NCOA, No Contact, and Returned Mail. 


The L2 and TargetSmart NCOA matches identified an NCOA match for only 
86.4% of the 108,256 registrants placed on the Purge List for the reason of 
“NCOA.” L2 and TargetSmart conducted NCOA matching to their databases after 
the production of the October 30, 2019, Purge List. Since O.C.G.A. § 21-2-233(c) 
requires a 30-day notice period for voters before they can be placed onto the 
inactive list, and registrants must remain on the inactive list for a period spanning 
two general elections before moving to cancelled status according to O.C.G.A. 
§ 21-2-235(b), the registrants on the Purge List for reason of NCOA must have 
filed their NCOA forms years before Georgia’s Secretary of State’s office moved 
them to cancelled status in 2019. It is thus likely that the L2 and TargetSmart 
NCOA match results include registrants who should not be included according to 
Georgia law. 


                                           
13 See Change of Address – The Basics, USPS, https://faq.usps.com/s/article/
Change-of-Address-The-Basics (Accessed February 12, 2020). 
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Table 4. TargetSmart and L2 NCOA Match by Georgia Inactive Reasons 


  Inactive Reason 


  NCOA No Contact Returned Mail Total 


  Count % Count % Count % Count % 


No Match 14,732 13.6% 59,866 61.4% 26,063 30.9% 100,661 34.7% 


  NCOA – Business 69 0.1% 28 0.0% 28 0.1% 125 0.0% 


  NCOA – Family 26,619 24.6% 12,159 12.5% 18,725 24.6% 57,503 19.8% 


  NCOA – Individual 66,836 61.7% 25,524 26.2% 39,485 61.7% 131,845 45.4% 


NCOA Subtotal 93,524 86.4% 37,711 38.6% 58,238 69.1% 189,473 65.3% 


Total 108,256   97,577   84,301   290,134   
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At this time, I do not have enough information about Georgia’s Secretary of State’s 
NCOA process to assess the reasons why 14,732 registered voters (13.6%) that 
these data vendors do not find an NCOA match for were nonetheless placed on the 
Purge List for allegedly appearing in the NCOA database. It may be that Georgia 
Secretary of State’s office uses a list matching procedure that is too aggressive in 
identifying NCOA. As evidence of this over-inclusiveness, there are sixty-nine 
NCOA registrants whom the list vendors match as a business NCOA. It appears 
problematic if the Georgia Secretary of State’s office uses a business change of 
address as evidence of a residential change of address. 


Table 4 reveals that there are registrants on the Purge List for the “Inactive 
Reasons” of No Contact and Returned Mail for whom the data vendors find a 
NCOA match. Among those with “Inactive Reason” of No Contact, these data 
vendors find 37,711 or 38.6% of the 97,577 have an NCOA match. Among those 
with Inactive Reason of Returned Mail, these data vendors find 58,238 or 69.1% of 
the 84,301 have an NCOA match. 


Among 84,301 registrants on the Purge List for the reason of Returned Mail, 
26,063 or 30.9% do not have an NCOA match from these data vendors. It would 
not be surprising if having a piece of mail returned undeliverable is a less reliable 
indicator that a registrant has moved from their voter registration address than an 
NCOA match. Accordingly, a substantial number of the voters cancelled for this 
reason (Returned Mail) may not have, in fact, moved at all. 


More than a majority – 59,866 or 61.4% of the 97,577 of the No Contact 
registrants – do not have an NCOA match from these data vendors. I focus the 
remainder of my report on these No Contact registrants.  


VI. Survey of Purge List Registrants 


With respect to the survey conducted by Latino Decisions under my direction, I 
oversaw the development of the sample, writing of the questionnaire (Attachment 
B), and the conduct of a survey of registrants on the Purge List. I am solely 
responsible for the analysis that follows. 


The purpose of the survey is to determine whether a person still resides at the 
address associated with their voter registration record. 
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A. Valid Responses 


In all, Latino Decisions successfully completed interviews with 204 respondents. 
Among these respondents are 25 of the 22,896 registrants that the Georgia 
Secretary of State’s office restored to active status. Since the status of these 
individuals is not in dispute, I remove them from my analysis.  


Of the 178 completed surveys, 142 or 79.8% are from No Contact registrants; 19 
or 10.6% are from NCOA registrants; and 17 or 9.5% are from Returned Mail. 
Accordingly, the most valid inferences can be made from survey respondents in the 
No Contact category.  


B. Demographic Characteristics of Valid Responses and Weighting 


I present demographic characteristics of No Contact survey respondents in Tables 
5, 6, and 7. These tables follow a similar format as prior Tables 1, 2, and 3 to 
facilitate comparisons. 


Focusing on the demographic characteristics of the No Contact survey respondents, 
they are largely similar to those on the Purge List No Contact registrants in terms 
of their racial composition. As I present in Tables 1 and 5, No Contact survey 
respondents are 58.5% White not of Hispanic Origin compared to 51.7% of all 
Purge List No Contact registrants. The slightly larger percentage of Whites not of 
Hispanic Origin among the survey respondents is largely a consequence of some of 
the smaller racial group communities being unrepresented among the survey 
respondents, such as American Indian or Alaskan Native and Hispanics. A 
dynamic like this is expected since it is common for surveys to have difficulty 
obtaining representative samples of small population sub-groups. Survey 
respondents are notably older, with 51.4% of survey respondents being age 60+ 
compared to 25.5% of No Contact Purge List registrants. Likewise, survey 
respondents are more male, with 60.6% of survey respondents being male 
compared to 50.6% of No Contact Purge List registrants. 


To improve age and gender balance of survey respondents to the target population 
of No Contact Purge List registrants, I weight the survey to reflect the age and 
gender distribution of the No Contact Purge List registrants. Weighting surveys is 
an industry standard practice among survey researchers. In the analysis that 
follows, I provide unweighted and weighted statistics to show weighting is 
inconsequential to my substantive conclusions or opinions. 
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Table 5. No Contact Survey Respondents – Race 


  No Contact 
Race Count Percent 
American Indian or Alaskan Native   0.0% 
Asian or Pacific Islander 3 2.1% 
Black not of Hispanic Origin 40 28.2% 
Hispanic   0.0% 
Other 1 0.7% 
Unknown 15 10.6% 
White not of Hispanic Origin 83 58.5% 
Total 142  


 


Table 6. No Contact Survey Respondents – Age 


  No Contact 
Age Count % 
18-29 14 9.9% 
30-44 18 12.7% 
45-59 37 26.1% 
60+ 73 51.4% 
Total 142   


 


Table 7. No Contact Survey Respondents – Gender 


  No Contact 
Gender Count % 
Female 56 39.4% 
Male 86 60.6% 
Unknown   0.0% 
Total 142   
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VII. Analysis of No Contact Purge List Survey Respondents 


My analysis of the survey results focuses on a simple question: does a respondent 
live at the address associated with their voter registration record?14  


Among our 142 respondents, 122 or 85.3% reported living at the address 
associated with their voter registration record. Weighting has little effect on their 
percentage, 84.8%. Of the 122 registrants reporting that the Voter File correctly 
reflects where these respondents are registered vote, 112 or 91.8% (88.8% 
weighted) reported living at the same address for the last eight years. Thus, among 
those registrants we contacted, the overwhelming majority live at their current 
address. 


Statistical uncertainty is a concern when analyzing small populations, so I also 
calculated a margin of error. The margin of error for 142 respondents drawn from a 
population of 97,577 with a proportion percentage of 85% is +/- 5.9%. If the 
sample is representative of all No Contact registrants, I have 95% confidence that 
the percentage of persons on the Purge List for the reason of No Contact who have 
not actually moved lies somewhere between 79% and 91%.  


                                           
14 The question is worded as follows, where [ADDRESS] and [CITY] are taken 
directly from the address and city listed in the Purge List: 


The statewide voter file shows your address to be: [ADDRESS] 
[CITY], Georgia. Is this the address at which you are currently 
registered to vote? 
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VIII. Conclusion 


If the list vendors’ NCOA match is accurate, it is my opinion that the Georgia 
Secretary of State’s Office cancelled the registrations of, conservatively estimated, 
59,866 No Contact registrants who continue to reside at their current voter 
registration address. Two additional pieces of evidence support this conclusion: 
those surveyed overwhelmingly verified they continue to live at their voter 
registration address and the surveyors were far more able to reach and survey 
members of this group of voters on the Purge List than they were the Returned 
Mail or NCOA registrants on that list.  


It is further my opinion that the Georgia Secretary of State’s NCOA matching 
procedures may identify too many registrants as having filed an NCOA form with 
the U.S. Post Office. Two data vendors cannot find NCOA matches for nearly 
14,732 registrants whom the Georgia Secretary of State’s Office cancelled based 
upon an alleged NCOA match.  


Both numbers—59,866 and 14,732—likely underestimate the number of affected 
registrants given temporal differences between when Georgia conducted its list 
maintenance processes following Georgia law and the later date when the data 
vendors conducted their NCOA matching. 
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Virginia Department of Elections to audit the assignment of registered voters to districts. 
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Florida Election Reform. 2015. ($13,000). Project funded by Democracy Fund for an election 
reform forum held in Tallahassee, FL. Pew Charitable Trusts independently provided travel 
support for some speakers. 
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Advanced Research Methods (graduate), Freshman Seminar: Topics in Race and Gender 
Policies, and Legislative Staff Internship Program.  


University of Florida 


 Associate Professor. August 2014- Present. 


George Mason University 
 Associate Professor. May 2007 – May, 2014.  
 Assistant Professor. Aug 2002 – May, 2007.  


The Brookings Institution  


 Non-Resident Senior Fellow. January 2006 – June 2016.  
 Visiting Fellow.  June 2004 – December 2006.  


University of Illinois, Springfield. Assistant Professor. Aug 2000 – June 2002. 
Joint appointment in Political Studies Department and Legislative Studies Center.   
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Non-Profit Voter Engagement Network, Member, Advisory Board.  2007 – present. 
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 Consultant. 2019. Virginia Division of Elections. Audited the assignment of registered 
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 Expert Witness. 2018. Common Cause Indiana v. Lawson. Case No. 1:17-cv-3936-TWP-
MPB (Indiana). 


 Expert Witness. 2017-18. Benisek v. Lamone. Case No. 13-cv-3233 (Maryland). 
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 Consultant. 2011. United States Federal Voting Assistance Program. 
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 Pactech Data and Research. Research Associate. Aug 1989 - June 1991.  
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 Ron Christian for Virginia State Senate.  June – November, 2003.  
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campaigns.  
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 Speaker Jose de Venecia of the Philippines. Feb, 1997.  
 Joong-Ang Ilbo/RAND. Oct, 1996. Analyzed survey of Korean attitudes on national 


security issues.  
 UCSD.  Nov. 1991. Conducted and analyzed survey of student attitudes.  
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INTRO. Hello, may I please speak with Mr./Ms. [INPUT THE NAME OF RESPONDENT]? 


Note: Verify if that person lives there, schedule call back 


Hello, my name is _____________. This is not a sales call. I am calling on behalf of American 
Decisions, an independent survey research firm. We are conducting a very short survey about 
issues important in your community and we’d like to include your opinions in our research. 


Disposition codes: 


Spoke with name on list, completed survey 1 
Spoke with name on list, declined survey 2 
Name on list is at HH, scheduled call back 3 
Name on list does not live there 4 
No answer 5 


PRE1. [CONFADDR] Okay, not a problem I can call back at a more convenient time.  But just 
to make sure our records are correct, can you confirm that [NAME ON LIST] current address is: 
[ADDRESS]  [CITY]? 


Note: Ask if person who answers phone says “he/she is not here or available right now.” So this 
is asked in instances where we believe we have the correct household, but the respondent is just 
not available. 


Yes, address correct 1 
No, address not correct 2 


Q1. [RESIDENT] Are you currently over the age of 18 and a resident of Georgia? 


Yes…….CONTINUE 1 
No…….TERMINATE 2 


Q2. [RACE] Just to make sure we have a representative sample of all people here in Georgia, 
can you indicate your primary race or ethnicity? 


White, not of Hispanic origin 1 
Black, not of Hispanic origin 2 
Hispanic or Latino 3 
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Asian or Pacific Islander 4 
American Indian or Alaska Native 5 
Other 6 
Unknown 7 
Refused 99 


 
Q3. [EVERREG] Have you ever been registered to vote in the state of Georgia? 
 


Yes 1 
No 2 
Don’t know 3 
Refused 99 


Q4. [WHENREG] Do you recall what year you registered to vote in Georgia? 
 
No 0 
Yes → Specify Year __  __  __  __ 
Refused 9999 


 
Q5. [WHENREG2] IF WHENREG=0 OR 9999 
Well, can you remember if you registered… 
 


In the last year 1 
In the last 3 years 2 
In the last 5 years 3 
In the last 10 years 4 
More than 10 years ago 5 
Don’t know 6 
Refused 99 


 
Q6. [REGADDR] The statewide voter file shows your address to be: [ADDRESS] [CITY], 
Georgia. Is this the address at which you are currently registered to vote? 
 


Yes…….SKIP TO REGLONG 1 
No 2 
Don’t know 3 
Refused 99 


 
 
Q7. [NEWADDR] IF REGADDR=2. What is the new address where you are registered to vote? 
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_________________________________________________________ 


 
Q8. [REGLONG] How many years have you been registered to vote at this address? 


 
____ NUMBER OF YEARS (0-100)  
(INT: ENTER 0 IF LESS THAN 1 YEAR) 
-8 DON’T KNOW 
-9 REFUSED 


 
 
 
Q9. [REGLONG2] IF REGLONG= -8 or -9  
Do you think it might have been…? 


Less than a year 1 
1 to 3 years 2 
3 to 5 years 3 
5 to 10 years 4 
More than 10 years 5 
Don’t know 6 
Refused 99 


 
Q10. [MOVED8] Have you moved to a new house or apartment in the last 8 years?  
 


Yes…….SKIP TO REGLONG 1 
No 2 
Don’t know 3 
Refused 99 
 


Q11. [NCOA] IF MOVED5=2,3,99 add “Even if you have not recently moved,” Thinking about 
the last time you moved, did you fill out a change of address form with the U.S. Postal Service? 
 


Yes 1 
No 2 
Don’t know 3 
Refused 99 


  
Q12. [OTHERMOVE] Besides yourself, have you had another adult family member or person 
living with you that has moved out in the last 8 years? 
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Yes 1 
No 2 
Don’t know 3 
Refused 99 


 
Q13. [WHEREMOVE] IF MOVED8=1. When you moved most recently, was that move within 
your same neighborhood, was it across town, or did you move to a new town or city?  
 


Within the same neighborhood 1 
Across town 2 
Moved to a new town or city 3 
Refused 99 


 
Q14. [WHEREMOVE] IF MOVED8=1. When you have moved, did you ever move away from 
Georgia to another state, even temporarily, for school, military assignment, work or some other 
reason, and then you moved back to Georgia? 
 


Yes, moved away from Georgia, then back 1 
No, did not move away from Georgia 2 
Refused 99 


 
Q15. [WHYMOVE] IF WHEREMOVE=1. What was the reason you moved away from 
Georgia? 


School / College 1 
Military 2 
Work / Business 3 
Vacation 4 
Something else 5 


 
Q16. [REGNAME]. Some people register to vote under their full name and others use different 
versions of their name. Others might have changed their name since they registered. 
 
The statewide voter file shows your name to be [FILL NAME]. Is this the name under which you 
are registered to vote? 


 
Yes 1 
No 2 
Don’t know 3 
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Refused 99 
 
Q17. [NEWNAME] IF REGNAME=2. What is the correct name you are registered to vote 
under? 


(INT: ASK RESPONDENT TO SPELL OUT NAME, LETTER BY LETTER. 
CONFIRM NAME BY SPELLING BACK TO RESPONDENT.) 


 
-8 DON’T KNOW 
-9 REFUSED 


 
 
Q18. [BIRTHYEAR] Just a few final demographic questions that are important to complete our 
research.  In what year were you born?  


__  __  __  __  (refused 9999) 
 
Q19. [GENDER] Do you consider your gender to be 
 


Female 1 
Male 2 
Neither of these / other 3 
Refused 99 


 
Q20. [EDUCATION] What is the highest level of education you completed? 
 


Grades 1 - 8 1 
Some high school 2 
Graduate high school 3 
Some college 4 
Associates degree (2-year) 5 
College degree (bachelors) 6 
Post graduate / professional degree 7 


 
Q21. [LASTVOTE] When was the last election you remember voting in here in Georgia? 
 
TEXT: RECORD VERBATIM  ______________________________________________ 
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I. INTRODUCTION 
 


 A dangerous tidal wave of attempted voter suppression has crashed into Georgia, as 


partisan operatives in every county have filed (or plan to file) mass challenges to over 360,000 


voters statewide. Four thousand and thirty-three Muscogee County voters and three hundred and 


twenty-eight Ben Hill county voters (collectively, “Targeted Voters”) have been caught in the 


deluge, their voting rights in jeopardy for no other reason than that somebody believes they 


changed a mailing address—an allegation with threadbare evidence that establishes nothing about 


a voter’s eligibility. The results—as expected and as intended—are disastrous. Lifelong Georgia 


residents fear that casting a regular vote will incur criminal penalties. Georgians working out-of-


state with the military wonder if their ballots will count as they scramble to re-prove their residency 


in time. And civic organizations have been forced to engage in a massive redeployment of 


resources to ensure that every wrongfully-challenged voter can rebut the unfounded allegations—


a task that is triply difficult during a pandemic, over the holiday season, with virtually no time to 


spare before high-stakes runoff elections for both of Georgia’s seats in the United States Senate. 


 Recognizing the chaos, error, and irreparable damage that is likely to result from baseless 


and indiscriminate voter challenges, like those that have been lodged here, federal law—namely, 


the U.S. Constitution and the National Voter Registration Act—unequivocally prohibit any 


elections official from participating in this scheme and burdening the challenged electors’ right to 


vote or jeopardizing their registration status. While many county boards of elections in Georgia 


have appropriately denied similar challenges—as the law requires—the Ben Hill Board of 


Elections and the Muscogee County Board of Elections and Registration (collectively, the 


“Boards”) decided by split votes to proceed with the challenge. This was flatly unlawful. And this 


Court must order an immediate halt before any challenged voter is needlessly forced to incur the 
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burden of re-establishing their credentials, and before any voter has a ballot discarded or is erased 


from the registration rolls.  


 Plaintiffs move for an immediate restraining order enjoining the Boards from taking any 


further actions against any Targeted Voter and from preventing any Targeted Voter from casting 


a regular ballot in the runoff elections.  


 


II. BACKGROUND 
 


A. The General Assembly has enacted rules for determining voter residency. 
 
 The Georgia Constitution guarantees the “[r]ight to register and vote” to those “who meet[] 


minimum residency requirements” Ga. Const. art. II, § 1, ¶ II. Pursuant to this constitutional 


guarantee, the Georgia General Assembly has established a comprehensive set of rules for 


“determining the residence of a person desiring to register to vote . . . .” O.C.G.A. § 21-2-217(a).  


 Georgia’s residency-determination rules are extensive, and the General Assembly has 


carefully crafted them to provide election officials with specific guidelines to apply in determining 


whether a voter is—or is not—eligible to vote. Id. Most of Georgia’s residency rules are 


mandatory—that is, they identify circumstances in which a person “shall” or “shall not” “be 


considered to have lost [their] residence in this state” or when an address “shall be deemed the 


person’s residence address.” O.C.G.A. § 21-2-217(a)(14) (emphasis added). Only one rule is 


permissive; county election officials “may consider evidence of where the person receives 


significant mail such as personal bills and any other evidence that indicates where the person 


resides,” but that evidence is not conclusive like other rules. O.C.G.A. § 21-2-217(a)(15) 
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(emphasis added). A determination of residency made by a registrar “shall be presumptive 


evidence of a person’s residence for voting purposes.” O.C.G.A. § 21-2-217(b) (emphasis added). 


 Several residency rules identify common circumstances in which voters must be permitted 


to maintain their residency in Georgia, even if they live away from their voting residence. For 


example, voters “shall not be considered to have lost [their] residence” if they have temporarily 


moved, O.C.G.A § 21-2-217(a)(2), are attending a college or university, O.C.G.A § 21-2-


217(a)(8), are moving to engage in government service, O.C.G.A. § 21-2-217(a)(11), or even if 


they intend to move permanently but have not actually done so, O.C.G.A. § 21-2-217(a)(9). In 


fact, Georgia law explicitly states that “the fact of removal without the intention” “to acquire a 


new residence . . . shall avail nothing[.]” Id. 


Other provisions of Georgia and federal law go even further, identifying circumstances in 


which voters remain eligible despite indefinite or permanent moves. For example, Georgians who 


permanently move to another state within 30 days of an election are permitted to vote in Georgia 


so long as they are not registered to vote in their new state. See O.C.G.A. § 21-2-216(e). State law 


also instructs that voters who move from one county to another “after the fifth Monday prior to a 


primary or election may vote in the county” where they were previously registered. O.C.G.A. § 21-


2-218(e). Of course, federal law requires Georgia to permit voting and registration by absent 


uniformed military voters and overseas voters who are—by definition—located outside of the 


state. See 52 U.S.C. § 20302(a)(1), (2). 


 Thus, the law is clear that voters do not forfeit their residency (and their right to vote in the 


state) by simply filling out a National Change of Address card or forwarding their mail to a 


different address. Any Georgia voters who, for instance, temporarily relocated during the 


pandemic to be closer to family or care for someone ill, or who moved for a few months to take 
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college classes, for a work assignment, or for any other number of perfectly valid reasons, may 


request to receive mail at an address other than where they registered to vote without forfeiting 


their right to vote in the county where they are registered. There is nothing irregular or unusual 


about voting while outside of one’s voting jurisdiction; the availability of absentee voting is 


intended to accommodate exactly that. See O.C.G.A. § 21-2-380(b). 


B. Federal law establishes strict procedures and limitations for removing voters from 
registration lists following a confirmed change of residence.  


 
 Challenging voter eligibility and removing voters from registration lists close to an election 


carries a significant risk of disenfranchisement. These practices are notoriously imperfect and 


erroneously purged voters may be unable to re-register or re-establish their eligibility in time to 


cast a ballot. Accordingly, Congress has established a series of carefully choreographed procedures 


to verify voter residency and update voter rolls while minimizing the risk of erroneously removing 


validly-registered voters.  


 For one, the NVRA requires that “[a] State shall complete, not later than 90 days prior to 


the date of a primary or general election for Federal office, any program the purpose of which is 


to systematically remove the names of ineligible voters from the official lists of eligible voters.” 


52 U.S.C. § 20507(c)(2)(A). Numerous courts have found that this express prohibition on 


removing voters from registration lists within 90 days of an election extends to both regular list 


maintenance programs and mass challenges to voter eligibility. See infra Section III.A.1.a.  


 Further, Congress has recognized that voting while living outside of one’s voting 


jurisdiction is a routine and entirely permissible occurrence. To protect such voters from erroneous 


disenfranchisement, the NVRA places strict limitations on a State’s authority to cancel a voter’s 


registration—and thereby prevent the voter from casting a regular ballot—due to a purported 


address change. Specifically, “[a] State shall not remove the name of a registrant from the official 
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list of eligible voters in elections for Federal office on the ground that the registrant changed 


residence unless” it follows the procedures set out therein, which require that: (1) the State receive 


written confirmation from the voter of change of address, or (2) the voter fails to respond to a 


postcard notice, and subsequently fails to vote in at least two federal general election cycles. 52 


U.S.C. § 20507(d)(1) (emphasis added). Georgia law implements these federal requirements 


through similarly strict procedures for removing voters on the basis of “change of address 


information supplied by the United States Postal Service,” also known as the National Change of 


Address (NCOA) registry.1 See O.C.G.A. §§ 21-2-233(a), (c), 21-2-235 (requiring notice and 


affirmative response by voter, or lack of contact with election officials for two general election 


cycles and additional notice to entirely remove voter from registration list based on change-of-


address data). 


C. As part of a statewide voter intimidation effort, individuals file unsupported mass 
voter-residency challenges on the eve of the January 5, 2021 runoff elections. 


Georgia law permits electors within a county to “challenge the right of any other elector of 


the county . . . to vote in an election.” O.C.G.A. § 21-2-230(a), but the board of registrars must 


“determine whether probable cause exists to sustain such challenge.” O.C.G.A. § 21-2-230(b). “If 


the registrars do not find probable cause, the challenge shall be denied.” Id. (emphasis added). 


Georgia law provides a few distinct procedures for adjudicating challenges based on whether the 


challenged individual appears in person to vote or attempts to vote absentee; generally, the board 


is required to hold a hearing, if practical, to give the challenged voter an opportunity to be heard. 


See O.C.G.A. § 21-2-230(c) (in-person voting); O.C.G.A. § 21-2-230(g) (absentee ballot); 


O.C.G.A. § 21-2-230(f) (neither). If it is not practical to conduct a hearing prior to the close of 


 
1 The National Change of Address (NCOA) registry is a dataset consisting of the names and 
addresses of individuals and businesses who have filed a change-of-address with the U.S. Postal 
Service. 
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polls, the challenged elector shall be permitted to vote by casting a challenged ballot, which is 


equivalent to a provisional ballot. O.C.G.A. § 21-2-230(i).  


Because residency challenges, by definition, are “based upon grounds that the challenged 


elector[s] [are] not qualified to remain on the list of electors,” O.C.G.A. § 21-2-230(g),2 if the 


Board ultimately upholds the challenges after holding a hearing, the challenged electors will not 


be permitted to vote, any provisional ballots will not be counted, and the challenged electors’ 


names will be removed from the voting rolls. O.C.G.A. § 21-2-230 (d)-(i).  


 On December 14, 2020—after the runoff election was already underway—the Chair of the 


Muscogee County Republican Party, Ralph Russell, submitted a mass challenge to the Muscogee 


Board under O.C.G.A. § 21-2-230(a) against 4,033 individuals (the “Targeted Voters”) registered 


to vote in Muscogee County. See Notice of Challenge (“Notice”), Ex. 1. Russell’s challenge alleges 


a “belie[f]” that all 4,033 Targeted Voters are ineligible to vote because they have “lost their 


residence in Muscogee County.” Id. at 1-2. He claims that the Targeted Voters were identified by 


“running the Muscogee County voter registration data base against the National Change of Address 


Registry.” Id. at 1. A largely identical mass challenge based solely on NCOA data was mounted 


in Ben Hill County by Tommy Roberts—a city councilor in Fitzgerald, Georgia—against 328 


Targeted Voters. 


 
2 A challenge based on residency inherently alleges that a voter is improperly registered. See, e.g., 
O.C.G.A. § 21-2-216(f) (“No person shall remain an elector longer than such person shall retain 
the qualifications under which such person registered.”); O.C.G.A. § 21-2-217(a) (establishing 
rules for determining residency for the purpose of registration); O.C.G.A. § 21-2-218(a), (b) 
(establishing that permanently moving and registering to vote in another state or county results in 
cancellation of voter’s registration in the former place of residence). 
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 On December 18, True the Vote—a Tea-Party affiliated organization with a history of 


using voter challenges and other tactics to intimidate and suppress minority voters3—announced 


that it was behind these and other challenges to more than 360,000 voters across the State of 


Georgia.4   


D. Electors in Muscogee and Ben Hill Counties relied on inaccurate, unreliable, and 
inconclusive data to support their mass challenges. 


 The mass challenges submitted to the Boards rely solely on deeply-flawed data—lists of 


individuals whose names the challengers claimed appeared in the National Change of Address 


registry—that is ultimately meaningless in determining voter eligibility.  


 First, the challenge letter provides no details of the methodology used to compare the 


county voter registration lists against the NCOA registry. The Muscogee County challenge states 


that “the information was gathered by running the Muscogee County registration data base against 


the National Change of Address Registry,” Notice at 1 (emphasis added). While it may sound 


impressive, “running against” is a meaningless term—it provides the Boards with absolutely no 


information about how the list was generated. Declaration of Kenneth Mayer (“Mayer Decl.”), Ex. 


2. Without a detailed explanation, it is impossible to determine the reliability (and accuracy) of his 


match list. Remarkably, the challengers likely do not even have the answers to these questions. 


 
3 See, e.g., Dan Harris & Melia Patria, Is True the Vote Intimidating Minority Voters from Going 
to the Polls?, ABC News (Nov. 1, 2012), https://abcnews.go.com/Politics/true-vote-intimidating-
minority-voters-polls/story?id=17618823; Suevon Lee, A Reading Guide to True the Vote, the 
Controversial Voter Fraud Watchdog, ProPublica (Sept. 27, 2012), 
https://www.propublica.org/article/a-reading-guide-to-true-the-vote-the-controversial-voter-
fraud-watchdog; Liz Kennedy et al., Bullies at the Ballot Box: Protecting the Freedom to Vote 
Against Wrongful Challenges and Intimidation, Dēmos (Sept. 10, 2012), 
https://www.demos.org/research/bullies-ballot-box-protecting-freedom-vote-against-wrongful-
challenges-and-intimidation.  
4 True the Vote Partners with Georgians in Every County to Preemptively Challenge 364,541 
Potentially Ineligible Voters, True the Vote (Dec. 18, 2020), https://truethevote.org/true-the-vote-
partners-with-georgians-in-every-county-to-preemptively-challenge-364541-potentially-
ineligible-voters. 
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Russell’s Muscogee County challenge uses passive language that suggests he did not conduct the 


alleged matching himself and, therefore, lacks personal knowledge of its accuracy. See Notice at 


1 (stating that the “information was gathered” without identifying who performed the analysis) 


(emphasis added); Mayer Decl. ¶ 10.  


 Second, even if the match was performed in a reputable manner, the results are likely to 


include errors. A comparison of two datasets—like the NCOA registry and Georgia’s voter 


registration file—to identify individuals appearing on both can only be performed through a 


specific process known as “record linkage,” which requires a “unique identifier” for accuracy. 


Mayer Decl. ¶ 12. Without a unique identifier, record linkage “quickly becomes error-prone” and 


“can easily result in false matches, where an individual in one file will be incorrectly linked to a 


different individual in the other.” Id. There is no unique identifier that exists in both the Georgia 


voter file and the NCOA registry. Id.  


 Because the challengers provided absolutely no information on how the linkage was 


performed, the Boards have no knowledge of which data fields in the voter registration file and the 


NCOA registry were compared. The Muscogee list of challenged voters, for instance, includes an 


out of state address, but does not include Georgia addresses, meaning that “it is unclear whether 


the matches were generated using an address that appears in both the Georgia voter file and the 


NCOA registry.” Id. Worse yet, the list includes several people who are not even registered in 


Georgia. Id. ¶ 14. 


 Third, NCOA data on its own is notoriously unreliable when it is misused to conduct 


“analyses” for which it is not equipped—or even permitted—to serve. According to the U.S. Postal 


Service, the express purposes of the NCOA registry include “[r]educ[ing] undeliverable mail by 


providing the most current address information” for individuals, “[p]rovid[ing] faster 
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product/service marketing through accurate mail delivery,” and “[r]educing mailer costs by 


reducing the number of undeliverable mail pieces.”5 Organizations that purchase licenses to access 


the NCOA registry are reminded that “the sole purpose of the NCOALink Product is to update 


Mailing Lists in preparation for delivery by the USPS.”6 Organizations that use the NCOA registry 


for other purposes are subject to significant fees and “consent[] to such injunctive, equitable or 


other monetary relief as a court of competent jurisdiction may deem proper.”7 According to 


commercial firms that rely on the NCOA registry, even when the data is used for its authorized, 


limited purpose, “false matches—someone who has not moved, but still appears on the NCOA 


registry—‘do happen on a regular basis.’” Mayer Decl. ¶ 3 n.1.  


 When used to intimidate and target voters, NCOA data errors cause far more than mail 


delays; they lead to unjust disenfranchisement of duly qualified voters. In fact, a federal judge 


recognized just days ago that Georgia’s prior reliance on NCOA data to remove individuals from 


the voter rolls likely resulted in mistaken cancellations of lawful, eligible voters. See Order, Black 


Voters Matter Fund v. Raffensperger, No. 1:20-CV-04869-SCJ (N.D. Ga. Dec. 16, 2020), ECF 63 


at 30.  


 Finally, even if the challenge lists were accurate representations of registered voters who 


have forwarded their mail to an address out of state—to be clear, they are not—that would reveal 


nothing about the voters’ eligibility. The challengers offer no evidence that these voters have 


 
5 NCOALink, U.S. Postal Service, https://postalpro.usps.com/mailing-and-shipping-
services/NCOALink, (last visited Dec. 24, 2020).  
6 Reminder on the Sole Purpose of NCOALink, U.S. Postal Service (Nov. 19, 2020), 
https://postalpro.usps.com/NL_Sole_Purpose_Reminder (emphasis added). 
7 Id. It is unclear whether True the Vote or Russell have paid the license fee to access NCOALink 
(an annual license costs over $200,000), but if so, they may be doubly in violation of the NCOA 
License Agreement, which states that “addresses obtained as a result of the NCOALink process 
cannot be shared with parties outside of your organization.” Id. (citing NCOALink License 
Agreement §§ 13.6-13.7). 
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actually “removed to another state with the intention of making the new state their residence,” 


Notice at 1-2, as opposed to any of the countless other reasons why they may receive mail out of 


state while maintaining their Georgia address as their permanent residence.  


 Because NCOA data makes no mention of why any individual requested a change of 


mailing address, which would be critical for any threshold determination of the voter’s eligibility, 


see Mayer Decl. ¶ 22, the challenges betray their own inadequacies. For example, the Muscogee 


list includes nearly 1,530 individuals whose NCOA forwarding address is on or near a major 


military installation and at least 244 voters with forwarding addresses in close proximity to major 


universities. Id. ¶ 23. 


 Unsurprisingly given the severe inadequacy of the methods used to generate the names of 


Targeted Voters, a cursory review of the challenge lists identified several individuals who plainly 


are eligible to vote at their registered address. These individuals have been compelled to spend 


their holidays trying to figure out why they have been challenged and how to ensure their vote will 


be counted—if they do not give up on voting altogether. The lists include a 67-year-old retired 


veteran—and lifelong Georgia resident—temporarily assigned to California for his employment 


as a government contractor with the United States Navy. See Declaration of Gamaliel Warren 


Turner, Sr., (“Turner Decl.”), Ex. 3. They include a recent graduate of Auburn University who 


always intended to return—and now has returned—to permanently reside in Georgia. See 


Declaration of Scott Berson, Ex. 4. They include a Muscogee County homeowner who misplaced 


her wallet during a short trip to visit a friend in Colorado earlier this year, and who changed her 


mailing address merely to ensure she would receive a replacement debit card at her friend’s 


residence as quickly as possible. See Declaration of Nakeitha Essix (“Essix Decl.”), Ex. 5. And as 


was easily anticipated, the challenge lists also include military voters, see Declaration of Stephanie 
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Pfeiffer Stinetorf, Ex. 6 and Declaration of Angel Luna Colon (“Colon Decl.), Ex. 7, and 


individuals who share a name with someone in their household who has moved, see Declaration 


of Gerald Williams, Ex. 8. For completely innocent reasons, these voters and others like them have 


been snagged in the net of massive, undifferentiated, and unlawful challenges. 


E. The Boards refuse to reject frivolous mass challenges despite lack of probable 
cause and place the burden on Targeted Voters to reprove their residency. 


 Encouragingly, the overwhelming majority of other Georgia counties that have considered 


identical coordinated mass challenges brought by individuals working in concert with True the 


Vote have swiftly and decisively refused to entertain them—this includes Bacon, Catoosa, 


Chatham, Clarke, Clayton, Cobb, Columbia, Dawson, Dekalb, Douglas, Floyd, Fulton, Glynn, 


Gwinnett, Hall, Henry, Houston, Jackson, Lowndes, Marion, Paulding, Polk, Richmond, 


Taliaferro, and Union Counties. The Muscogee and Ben Hill Boards, however, chose to lend 


credibility to this blatant coordinated effort at voter intimidation and suppression. 


On December 23, 2020, the Ben Hill Board held a hearing to consider the mass challenge 


and voted 2-1 to find the challenge was supported by probable cause with respect to 152 voters 


whom, according to the challenger’s list, purportedly had out-of-state addresses. Those Targeted 


Voters’ statuses will be marked as “pending hearing” and they will be mailed notices informing 


them that they will only be permitted to cast provisional ballots, which will not be counted unless 


cured by January 8 with proof of residence. 


 The Muscogee Board held its meeting on December 16, 2020 and, in a 3-1 vote, 


erroneously concluded that there was probable cause to support the challenge.8 Notably, the Board 


recognized the insufficiency of the evidence presented before it and exempted any individuals on 


 
8 Tim Chitwood, Columbus Republican leader files challenge to thousands of voters with out of 
state addresses, Columbus Ledger-Inquirer (updated Dec. 17. 2020), https://www.ledger-
enquirer.com/news/politics-government/election/article247890295.html.  
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the challenge list who were entitled to vote under the Uniformed and Overseas Citizens Absentee 


Voting Act (UOCAVA) because the Board believed such individuals were more likely to change 


residences. Yet the Board inexplicably ignored all other perfectly reasonable explanations why 


voters may change their mailing addresses temporarily—including, for example, to attend school, 


for employment, or to care for a relative—while maintaining a permanent residence in Georgia. 


The Muscogee Board placed the names of the remaining Targeted Voters on a list and announced 


that if any individual on that list attempts to vote in person, the individual will be given notice of 


the challenge and will be forced to vote a provisional ballot that may be cured on an expedited 


timetable with evidence of residency. Thus, by accepting unlawful challenges based on unreliable 


and inaccurate data, the Boards have effectively placed a burden on voters to re-prove their 


eligibility, in direct conflict with Georgia law, which states that a registrar’s approval of the 


Targeted Voter’s existing registration “shall be presumptive evidence of a person’s residence for 


voting purposes.” O.C.G.A. § 21-2-217(b) (emphasis added). 


III. ARGUMENT 


 Plaintiffs are entitled to a temporary restraining order because they have shown “(1) a 


substantial likelihood of ultimate success on the merits; (2) the TRO is necessary to prevent 


irreparable injury; (3) the threatened injury outweighs the harm the TRO would inflict on the non-


movant; and (4) the TRO would serve the public interest.” Ingram v. Ault, 50 F.3d 898, 900 (11th 


Cir. 1995) (per curiam).  


A. Plaintiffs are likely to succeed on the merits. 


1. Plaintiffs’ NVRA claims.  


 The NVRA restricts purging registration rolls for change-of-address and plainly preempts 


the challenge hearings that the Boards have ordered for that very purpose. The consequence of a 
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successful voter challenge under O.C.G.A. § 21-2-230 is removal from the registration rolls. See 


O.C.G.A. §§ 21-2-230(f), (g), (h). Because these challenges threaten the registration status of the 


Targeted Voters, they must comply with procedures set forth by the NVRA. But here, to the 


contrary, the Boards’ actions violate the NVRA twice over.  


a. Section 8(d) claim. 


 Section 8(d) prohibits the Boards from acting on these mass challenges. It expressly 


prohibits election officials from “remov[ing] the name of a registrant from the official list of 


eligible voters in elections for Federal office on the ground that the registrant changed residence 


unless” the officials follow procedures set out therein, requiring that: (1) the Board receive written 


confirmation from the voter of change of address, or (2) the voter fails to respond to a postcard 


notice, and also fails to vote in at least two subsequent federal general election cycles. 52 U.S.C. 


§ 20507(d)(1) (emphasis added). The challengers do not allege—and the Boards have no reason 


to believe—that either of these two preconditions are met. Therefore, the residency-based purge 


that the challengers demand is forbidden.  


 This is far from a novel position. In similar cases evaluating voter list maintenance 


procedures, courts have routinely determined that the removal procedures set out in Section 8(d) 


of the NVRA are unequivocal. See, e.g., Schmitz v. Fulton Cnty. Bd. of Registration & Elections, 


2020CV339337 (Super. Ct. Ga. Oct. 1, 2020), appeal transferred to Ga. S. Ct. Dec. 21, 2020 


(denying request under O.C.G.A. §§ 21-2-229 and 21-2-230 for immediate hearings on mass voter 


challenges based on change-of-address data in part because removal of challenged voters was 


prohibited by the NVRA); Common Cause Ind. v. Lawson, 937 F.3d 944, 959 (7th Cir. 2019) 


(explaining NVRA “forbids” removal of voter for residency reasons outside of procedures set out 


therein); U.S. Student Ass’n Found. v. Land, 546 F.3d 373, 381 (6th Cir. 2008) (holding “[s]tates 
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may not remove ‘registrants’” from voter rolls based on change in residence unless the NVRA 


procedures are met).  


These same principles have also been applied to challenge cases markedly similar to this 


one, with courts finding that removing voters for residency reasons pursuant to a state-authorized 


elector challenge violates the NVRA where the statutory procedures are not followed. See N.C. 


State Conf. of NAACP v. Bipartisan Bd. of Elections & Ethics Enf’t, 1:16CV1274, 2018 WL 


3748172, at *8 (M.D.N.C. Aug. 7, 2018) (finding three counties violated Section 8 of NVRA by 


removing voters from voter rolls on residency grounds during federal election cycle without 


adhering to the process set out therein); Mont. Democratic Party v. Eaton, 581 F. Supp. 2d 1077, 


1082 (D. Mont. 2008) (“Because the federal [NVRA] makes it illegal to deny an elector his or her 


vote based on a change of address, subject to limited exceptions not implicated here, if Montana 


county election officials are required, or even allowed, to compel an elector challenged on the 


basis of change-of-address information to prove anything, there is a violation of federal law.”). For 


this very reason, rather than litigate a challenge case, another Georgia county, Hancock, recently 


entered into a consent decree acknowledging that the NVRA governed its removal of several voters 


from the voter rolls pursuant to a challenge. Ga. State Conf. of NAACP v. Hancock Cnty. Bd. of 


Elections & Registration, 5:15-CV-00414 (CAR), 2018 WL 1583160, at *1 (M.D. Ga. Mar. 30, 


2018) (granting joint consent decree requiring Hancock County to follow NVRA procedures for 


residency-based voter removal and establishing five-year monitoring). 


 The challenges did not allege that a single Targeted Voter confirmed a change of address 


in writing to the Board or received official notice from the Board and failed to vote in two 


subsequent general elections. Accordingly, the NVRA prohibits the removal of any Targeted Voter 


from the registration rolls based on broad-based, indiscriminate challenges based on list-matching 
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efforts, and preempts any state law that would provide otherwise. The only lawful response a board 


of elections may take in response to these challenges is to deny them immediately. 


b. Section 8(c) claim.  


 Even if Section 8(d) of the NVRA did not preclude the challenge hearings the Board has 


ordered, Section 8(c) would do so because the challenges were made within 90 days of a federal 


election and failed to provide the necessary individualized inquiry to protect Georgians’ right to 


vote. Section 8(c) provides that “[a] State shall complete, not later than 90 days prior to the date 


of a primary or general election for Federal office, any program the purpose of which is to 


systematically remove the names of ineligible voters from the official lists of eligible voters.” 52 


U.S.C. § 20507(c)(2)(A). This provision has been interpreted to apply not just to regular voter list 


maintenance programs, but also to voter challenges like those advanced here. For example, a North 


Carolina federal court recently reviewed voter challenges across four counties and found that, 


where a county’s removal of voters “lack[s] individualized inquiry,” rests on “generic evidence” 


such as mass mailings, and occurs within 90 days of a federal election, it violates Section 8(c) of 


the NVRA. See N.C. State Conf. of NAACP, 2018 WL 3748172, at *6-7. The court relied heavily 


on the Eleventh Circuit’s NVRA analysis in Arcia v. Florida Secretary of State, 772 F.3d 1335, 


1346 (11th Cir. 2014), which held that “the NVRA’s prohibition on systematically removing voters 


within 90 days of the general election ‘is designed to carefully balance these four competing 


purposes in the NVRA . . . by limiting its reach to programs that ‘systematically’ remove voters 


from the voter rolls’ but allowing removals ‘based on individualized information at any time.’” 


N.C. State Conf. of NAACP, 2018 WL 3748172, at *6 (quoting Arcia, 772 F.3d at 1346).  


The 90-day cutoff exists to protect voters from precisely the predicament that confronts the 


Muscogee and Ben Hill County residents whose names appeared on the challenge lists: while  
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[a]t most times during the election cycle, the benefits of systematic programs 
outweigh the costs because eligible voters who are incorrectly removed have 
enough time to rectify any errors[,] . . . [e]ligible voters removed days or weeks 
before Election Day will likely not be able to correct the State’s errors in time to 
vote.  
 


Arcia, 772 F.3d at 1346. Here, the mass challenges were filed mere weeks before the January 5 


runoff elections and well within the 90-day quiet period; the NVRA prohibits the Boards from 


acting on such challenges on the eve of an election. 


2. Plaintiffs’ Right-to-Vote claim.  


 The Boards’ actions severely burden the right to vote by imposing unjustifiable barriers to 


casting a ballot in the impending Senate runoff elections, in violation of the First and Fourteenth 


Amendments. Under the Anderson-Burdick balancing test, the Supreme Court requires courts to 


“weigh ‘the character and magnitude of the asserted injury to the rights . . . that the plaintiff seeks 


to vindicate’ against ‘the precise interests put forward by the State as justifications for the burden 


imposed by its rule,’” considering “‘the extent to which those interests make it necessary to burden 


the plaintiff’s rights.’” Burdick v. Takushi, 504 U.S. 428, 434 (1992) (quoting Anderson v. 


Celebrezze, 460 U.S. 780, 788–89 (1983)). Courts apply a “flexible standard,” id.—that is, “[t]he 


more a challenged law burdens the right to vote, the stricter the scrutiny to which we subject that 


law.” Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1318, 1319 (11th Cir. 2019). 


 When voting rights are severely restricted, the government’s actions “must be narrowly 


drawn to advance a state interest of compelling importance.” Norman v. Reed, 502 U.S. 279, 280 


(1992). But even less severe burdens remain subject to balancing: “However slight” the burden 


may appear, “it must be justified by relevant and legitimate state interests ‘sufficiently weighty to 


justify the limitation.’” Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 191 (2008) 


(controlling op.) (quoting Norman, 502 U.S. at 288–89). Complete disenfranchisement is—
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obviously—a “severe” burden. See Lee, 915 F.3d at 1321 (“[I]t is a ‘basic truth that even one 


disenfranchised voter—let alone several thousand—is too many.’”) (quoting League of Women 


Voters of N.C. v. North Carolina (“LWV NC”), 769 F.3d 224, 244 (4th Cir. 2014)); Fla. Democratic 


Party v. Detzner, No. 4:16cv607-MW/CAS, 2016 WL 6090943, at *6 (N.D. Fla. Oct. 16, 2016) 


(“If disenfranchising thousands of eligible voters does not amount to a severe burden on the right 


to vote, then [it is not clear] what does.”). 


 The Boards’ decision to entertain these challenges threatens thousands of voters with the 


severe burden of disenfranchisement, which they cannot justify through any government interest. 


Thousands of duly-qualified voters who timely registered to vote in the runoffs will be (and already 


have been) forced to cast provisional ballots that may not count unless they can rapidly muster 


documentary proof of residence. See, e.g., Essix Decl. Some Targeted Voters are likely temporarily 


located away from their primary residence and re-proving their eligibility to vote on short notice 


will be difficult, and in some cases, impossible. See, e.g., Turner Decl., Colon Decl. Further, if the 


challenges against them are upheld, Targeted Voters will be removed entirely from the registration 


lists and disenfranchised as a result. See, e.g., O.C.G.A. § 21-2-230(h).  


 To be sure, voters need not be wholly disenfranchised to suffer an unconstitutional burden 


on their right to vote. See, e.g., Obama for Am. v. Husted, 697 F.3d 423, 429 (6th Cir. 2012); 


League of Women Voters of Fla., Inc. v. Detzner, 354 F. Supp. 3d 1280, 1288 (N.D. Fla. 2018) 


(“[A] voter need not have been effectively disenfranchised to state a claim under Anderson-


Burdick.”); cf. Common Cause/Ga. v. Billups, 554 F.3d 1340, 1352 (11th Cir. 2009) (“The inability 


of a voter to pay a poll tax . . . is not required to challenge a statute that imposes a tax on voting.”) 


(citing Harper v. Va. State Bd. of Elections, 383 U.S. 663, 668 (1966)). The mere act of challenging 


these voters is a well-documented voter intimidation tactic that will discourage qualified Georgia 
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voters from exercising their right to vote. “Voters might be intimidated, confused, or even 


discouraged from voting upon receiving notice that their right to vote—the most precious right in 


a government of, by, and for the people—has been challenged.” Eaton, 581 F. Supp. 2d at 1079. 


Additionally, voter-eligibility challenges impose “significant costs on registrants” in the form of 


administrative burdens that “reduce the likelihood that a person votes.” Mayer Decl. ¶ 27. 


 The Boards plainly have no legitimate interest in entertaining meritless challenges without 


any showing of probable cause that justifies the burden on voters. County voter registrars already 


engage in routine efforts to confirm whether voters who file an NCOA card with the U.S. Postal 


Service are in fact ineligible to remain registered and vote.9 However, Georgia law requires 


election officials to undergo a multi-step process before removing any voter from the registration 


list unless the voter affirmatively confirms their ineligibility to election officials. See O.C.G.A. 


§ 21-2-233(c) (implementing NVRA requirements).10 While the State may possess an interest in 


preventing actual voter fraud, that interest plainly cannot justify adopting a presumption—only a 


few weeks before an election—that thousands of Georgians are ineligible to vote unless they prove 


otherwise, merely because they have temporarily forwarded their mail. 


 Further, the Boards surely have no interest in taking actions that conflict with state law. 


Under the Anderson-Burdick framework, courts only consider “relevant and legitimate 


[government] interests,” Democratic Exec. Comm. of Fla., 915 F.3d at 1318-19 (emphasis added). 


A challenge filed under O.C.G.A. § 21-2-230 “shall be denied” if no “probable cause exists to 


sustain such challenge.” Id. (emphasis added). “Probable cause” is a well-defined legal term that 


 
9 2019 List Maintenance, Georgia Sec. of State, 
https://sos.ga.gov/index.php/elections/2019_list_maintenance, (last visited Dec. 24, 2020).  
10 See 2019 List Maintenance, supra note 9 (describing multi-step statutory process requiring 
“personalized notice” and prolonged mandatory waiting periods). 
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requires “a reasonable ground for belief”—that is, “something more than mere suspicion.” United 


States v. Cleckler, 270 F.3d 1331, 1334 (11th Cir. 2001). “Rumor, suspicion, speculation or 


conjecture is not sufficient to show probable cause.” Zimmerman v. State, 207 S.E.2d 220, 222 


(Ga. App. 1974). Probable cause must be “individualized,” Autry v. State, 626 S.E.2d 528, 531 


(Ga. App. 2006), and “particularized with respect to that person,” Ybarra v. Illinois, 444 U.S. 85, 


91 (1979). 


 By any standard, the Boards should not have determined probable cause existed to sustain 


this mass challenge because no evidence was offered that could possibly meet that threshold. As 


described in detail supra at Part II.D.: (1) the challenges provide absolutely no explanation of the 


methodology used to compare of registration lists against the NCOA registry, making it impossible 


to determine the reliability of the match lists; (2) the Georgia voter file and the NCOA registry 


have no common unique identifier, meaning the list almost certainly includes false matches; (3) 


several names on the challenge lists are not even registered in Georgia; and (4) NCOA data, even 


when accurate, reveals nothing about a voter’s eligibility; it is neither equipped nor even offered 


for that purpose, and Defendants’ reliance on the challenged lists will most certainly lead to 


mistaken disenfranchisement or undue burdens imposed on lawful, eligible voters.  


B. Plaintiffs will suffer irreparable harm absent a temporary restraining order.  


 The Boards’ actions put Targeted Voters and others at risk of disenfranchisement, which 


undeniably constitutes irreparable harm. If “constitutional rights are threatened or impaired, 


irreparable injury is presumed.” Obama for Am., 697 F.3d at 436; Democratic Party of Ga., Inc. 


v. Crittenden, 347 F. Supp. 3d 1324, 1346 (N.D. Ga. 2018) (“[T]the disenfranchisement of the 


right to vote is an irreparable injury and one that cannot easily be redressed.”). Once the election 


occurs, “there can be no do-over and no redress.” LWOV NC, 769 F.3d at 247. These actions also 
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restrict Majority Forward’s ability to mobilize and turnout voters for the runoff elections—the type 


injury to election-related activities that courts routinely recognize as irreparable harm, see Project 


Vote, Inc. v. Kemp, 208 F. Supp. 3d 1320, 1350 (N.D. Ga. 2016); League of Women Voters of Fla. 


v. Browning, 863 F. Supp. 2d 1155, 1167 (N.D. Fla. 2012)—and force Majority Forward to divert 


resources toward the costly, time-intensive endeavor of identifying and assisting voters who have 


wrongfully been targeted. See Declaration of JB Poersch, Ex. 9. 


C. The balance of the equities and the public interest favor a temporary restraining 
order. 


 The remaining TRO factors weigh strongly in favor of granting the requested injunction. 


Absent immediate relief, Plaintiff Turner and thousands of voters face impingement on their 


constitutional right to vote as they will be forced to either incur the burden of re-proving their 


eligibility or risk disenfranchisement. Defendants, on the other hand, seek to take actions that are 


unauthorized under state and federal law, and have made probable cause determinations based on 


inconclusive, inaccurate, and unreliable data from unknown sources. In fact, a TRO would 


alleviate the administrative burden of resolving frivolous challenges to quite literally thousands of 


eligible voters. And, “[b]y definition, the public interest favors permitting as many qualified voters 


to vote as possible,” and “upholding constitutional rights serves the public interest.” Ga. State 


Conf. of NAACP v. Georgia, No. 1:17-CV-1397-TCB, 2017 WL 9435558, at *5 (N.D. Ga. May 4, 


2017) (quoting LWV NC, 769 F.3d at 247); see Martin v. Crittenden, 347 F. Supp. 3d 1302, 1310-


11 (N.D. Ga. 2018) (“[T]he public interest is best served by allowing qualified absentee voters to 


vote and have their votes counted.”). 


IV. CONCLUSION 


 For the foregoing reasons, Plaintiffs respectfully request this Court grant their motion for 


a temporary restraining order.  
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Donna .  I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Clayton County in Georgia and my residence address is 


, , GA . 


3. The main issues I had with my voting experience:  the five-hour wait time, 


lack of Covid-19 awareness, and machines appeared to be malfunctioning. 


4. My mother, Diana  age 66, and I went to vote on the first day of 


early voting- October 12th, 2020.  We arrived to our polling location, South 


Clayton Recreation Center (1837 McDonough Road Hampton, GA 30228) at 


7:23am.  The doors were to open at 8:00am.   


5. South Clayton Recreation Center is a seven-minute drive from my residence.  


I’ve voted at this location three or four times in the past and didn’t face issues 


like I faced on October 12th. 


6. After arriving, and at a standstill for twenty minutes, a poll worker came out 


and starting passing out numbers.  I had number 52 and my mother had 


number 96.  We asked about the significance of the numbers and the poll 


worker said the numbers didn’t matter and it was the ticket to get in the door.  


We have never received a ticket to enter our polling location before and we 


were already in line.  This was confusing.   







 


 


7. From 8:00am – 9:30am we moved two feet.  A lot of people were in line in 


front of us and I would say at least 100 – 125 people were in line behind us.  


The line wrapped around the street.  Hundreds of people there. While the 


wait time was not comfortable, we were fortunate to have had nice weather.  


There wasn’t any protection from the elements but we did have access to 


restrooms.  Due to our past experiences, of little to no wait times, we did not 


bring provisions.   


8. Eventually, we made it closer to the door but there seemed to be a problem 


with some constituents who had arrived at 6:45am.  No one instructed them 


where to begin the line, so they were lined up on the opposite side of where 


my mother and I were standing.  These constituents did not receive tickets.   


9. At 10:00am, a poll worker came out and said the computers were not 


functioning due to a lack of bandwidth and that the check-in process and 


voting machines were not working well.  Only two people could vote at the 


same time.   


10.  By 10:10am, I made it to the front door- not inside, but to the door.  At this 


point, I allowed the people who were there since 6:30am to go ahead, for they 


had been there for close to four hours.   


11.   At 10:45am, I made it inside the building.  I was rather surprised, for there 


was no signage for Covid-19 awareness and guidance and no social 







 


 


distancing was taking place.  The poll workers continued to allow people to 


enter and we were maybe a foot apart from one another.  This was one of the 


most discomforting things, for we’re in the middle of a pandemic.  


Fortunately, everybody was wearing a mask, but they should have kept voters 


outside until they were ready to allow us to enter with proper social 


distancing.    


12.   Once I was inside, I did not cast my vote until 12:10pm.  During this time, 


three voters came to turn in their ballots, (this location normally has a drop 


box) and the drop box was locked.  When I departed at 12:17pm, I noticed 


the drop box had been covered in plastic.  This is modern day voter 


suppression.   


13.   The biggest issue for me was that there wasn’t any communication and it 


appeared like the poll workers were not prepared.  When I arrived, I counted 


sixteen voting machines, but few were working properly.  South Clayton 


Recreation Center was not prepared and did not have a backup plan.   


14.   The wait time took its toll, for I noticed at least six people leave the line- 


four when we initially arrived and two when we were leaving following 


voting.  I was lucky, because I was coming from home and returning to my 


home after voting.  Thank goodness I wasn’t heading anywhere else, for that 


would have been a disaster.  However, I was drained from my experience.  I 







 


 


was really disappointed.  When I communicated with friends who live north 


of me, they were able to vote in 20 – 30 minutes.  This is an African 


American community and I felt like this was a disservice to my community. 


15.   I stood in line because this election is too important to me.  I’m a teacher   


and I have been teaching from home since March.  Because of Betsy 


DeVos, we’re moving forward with administering standardized testing with 


our students.  It’s a challenge.  I don’t think anyone, on a state or federal 


level, has handled this pandemic correctly.  I have lived in Georgia my 


whole life, and we remember how the election was stolen from Stacey 


Abrams a few years ago.  So, I vote for Stacey, RBG, a stolen Supreme 


Court seat, and for women’s rights.   


 


16.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


17.   I understand that in giving this Declaration, I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


18.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      







 


 


       ______ ____________ 


    Donna  
     
 


    ______________________ 
    DATE 
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GA-HALL-20-2468-A-000002


Stephanie Woodard (Solicitor's Office) 


From: 
Sent: 
To: 


Cc: 


Subject: 


Germany, Ryan <rgermany@sos.ga.gov> 
Tuesday, September 8, 2020 6:13 PM 
Brad Rigby; Shannon Wallace; BChristine@usa.doj.gov; Tasha Mosley; 
gedwards@dougherty .ga.us; Stephanie Woodard (Solicitor's Office); 
barry.morgan@cobbcounty.org; rszabo@pacga.org; Jennifer E. Logan; Christopher 
Channell 
Watson, Frances; Harvey, Chris; Fuchs, Jordan; Schaffer, Ari; Holland, Gabrielle; Evans, 
Blake 
Investigation update 


CAUTION: This email originated from outside of the organization . Do not click links or open attachments unless you recognize the 


sender and know the content is safe. 


Task Force members, 


You may have seen some press on potential double voting (voting both absentee and in person) during the June 


primary. That investigation is still ongoing, but I wanted to provide you with some preliminary data. We w ill be keeping 


you all updated as the investigation progresses. 


So far, we have identified just over 1000 voters who have both an absentee vote and an Election Day vote cast in their 


name during the June primary. We identified these voters by comparing Election Day check-in information to data re. 


accepted absentee ballots. The potential incidents span 100 counties. 


There are systematic checks to stop double voting from happening, and those checks appear to be largely working as 


intended. Out of the approximately 150,000 voters who cancelled their absentee ballot to vote on Election Day, 149,000 


were able to do so successfully without double voting. 


Of the 1000 incidents, we know of at least one so far where the individual attempted to vote twice in order to see if he 


could. Other people likely voted twice inadvertently or because they were not sure if their absentee ballot had been 


returned on time by the mail service . Our investigation encompasses both the voters and the counties where this 


occurred . 


Please don't hesitate to reach out with any further questions . My direct contact info is below. 


Thanks, 
Ryan 


C. Ryan Germany 
Georgia Secretary of State 
Direct: 4 70-312-2808 
Cell: 678-672-9230 


Atv t r--'i .1/'"\I 


PVERSIGHT 1 
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DECLARATION UNDER PENALTY OF PERJURY 


PURSUANT TO 28 U.S.C. § 1746 


1. My name is Grace . I am over eighteen years of age and I am competent 


to testify to the matters contained herein.


2. I am a resident of Fulton County in Georgia and my residential address is  


 , GA .


3. In March 2020, I early voted in person at the College Park Library for the 


March 24, 2020 Presidential Preference Primary before it was delayed 


because of the pandemic.  


4. Later, I received an absentee ballot application in the mail. I figured out that 


this absentee ballot application was for both the Presidential Preference 


Primary and the General Primary. I also received a text from someone asking 


me if I had voted. When I replied that I had already voted in the Presidential 


Preference Primary, I was told that I could still vote in the General Primary.  


5. I decided to vote in person in the General Primary election because I thought 


it would be easier than submitting an absentee ballot application and trying to 


explain that I had voted in the Presidential Preference Primary but not in the 


General Primary.  


6. I received a letter in the mail stating that my normal polling location had been 


changed to Park Tavern. 







7. On Election Day, June 9, 2020, I arrived at 7:05 AM  to Park Tavern with my 


husband.  There were already hundreds of people in line. I would have 


expected the line to be long due to social distancing, but people were only 


three feet apart. It was kind of a muggy morning, and I said to my husband, 


“We should have brought our umbrellas, because we could be here awhile.” I 


began looking at reports on the news and in social media to see how long the 


wait would be, and the reports said it would be hours. 


8. We stayed in line for about one hour, and we moved only ten feet. We 


decided not to vote, because we both have to work. Although we were both 


working remotely, we could not do our jobs while standing in line. We 


regretted not staying, but it felt like we could either work or stay in line all 


day. If it had been the Presidential Election, we probably would have waited 


to vote. Throughout the day, we wanted to go back to vote. We thought that 


by 4:00 PM the lines would be shorter, but we kept seeing reports throughout 


the day that said that voting would take several hours. 


9. Attached as Exhibit A is a tweet from the New York Times describing a long 


line of voters waiting to vote in Atlanta. I saw this tweet on Election Day.  


Exhibit A fair and accurately depicts the tweet I saw on Election day. 











Exhibit A 





		Previous Document










7/27/2021 Georgia Senate GOP push for end to no-excuse absentee voting


https://www.printfriendly.com/p/g/KzF5ZY 1/2


Georgia Senate GOP push for end to no-excuse absentee
voting


apnews.com/article/election-2020-joe-biden-donald-trump-legislature-georgia-db63d0d40fddd0724faffdffc8b72c0c


By BEN NADLERDecember 8, 2020 GMT


1 of 2


Board of Elections Assistant Director Travis Doss waits for a machine to finish counting
absentee ballots during the Georgia presidential election recount at a Richmond County
elections facility in south Augusta, Ga., Monday morning, Nov. 30, 2020. (Michael
Holahan/The Augusta Chronicle via AP)
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Board of Elections Assistant Director Travis Doss waits for a machine to finish counting
absentee ballots during the Georgia presidential election recount at a Richmond County
elections facility in south Augusta, Ga., Monday morning, Nov. 30, 2020. (Michael
Holahan/The Augusta Chronicle via AP)


Atlanta (AP) — Republicans in Georgia’s state Senate are calling for an end to absentee
voting without cause and want to ban ballot drop boxes, after an increase in mail voting
helped propel Democrat Joe Biden to a narrow victory over President Donald Trump in the
state.


Trump has for months made unsubstantiated claims about the integrity of mail-in votes and
has made baseless claims of widespread fraud in Georgia’s presidential election. GOP
election officials have vehemently and repeatedly disputed those claims, saying there is no
evidence of systemic errors or fraud in the November election.


Democrats and voting rights groups say the effort by Republicans is anti-Democratic and, if
successful, will disenfranchise lawful voters.


The state Senate Republican Caucus said in a statement Tuesday that they would push for
the changes the next time the legislature convenes, while also shooting down the idea of a
special legislative session — which Trump has repeatedly called for in the hopes of
subverting the election results. The 2021 legislative session is set to begin Jan. 11.


Senate Republicans are also calling for a photo ID requirement for absentee voters who
have a specific reason to vote by mail.



https://apnews.com/article/election-2020-joe-biden-donald-trump-legislature-georgia-db63d0d40fddd0724faffdffc8b72c0c

https://apnews.com/article/election-2020-joe-biden-donald-trump-legislature-georgia-db63d0d40fddd0724faffdffc8b72c0c/gallery/4cf85184829842bc8f1981257e03bce5
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Biden beat Trump by more than 11,700 votes in Georgia, a result that was confirmed by two
recounts — including an audit that triggered a full hand tally of ballots. Biden received nearly
double the number of absentee ballots as Trump, according to the secretary of state’s office.
Biden got nearly 850,000 absentee votes by mail, compared to just over 450,000 for Trump.


Georgia Secretary of State Brad Raffensperger recertified the state’s election results on
Monday after a recount requested by Trump again confirmed Biden’s win. Gov. Brian Kemp
recertified the state’s 16 presidential electors shortly afterward.


Lauren Groh-Wargo, the CEO of Fair Fight Action — a voting rights advocacy group founded
by Democrat Stacey Abrams — slammed the announcement on Twitter.


“Georgia Republicans are weak and desperate,” Groh-Wargo said. “Guys, Florida and Ohio
have similar vote by mail laws as GA and Trump was able to win both states! Access to mail
balloting is good for all Americans; the GOP needs to just step up its (get-out-the-vote) game
instead of focusing on voter suppression.”


The effort could backfire on Republicans once the COVID-19 pandemic subsides. In years
prior to 2018, Republicans frequently benefited from absentee voting by mail in Georgia.


Georgians have been able to vote absentee without an excuse since a Republican-controlled
legislature introduced it in 2005, though it hadn’t been widely used until this year after the
pandemic struck.


___


Associated Press writer Kate Brumback contributed to this report.



https://apnews.com/article/election-2020-joe-biden-donald-trump-georgia-elections-4eeea3b24f10de886bcdeab6c26b680a
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DECLARATION UNDER PENALTY OF PERJURY 


PURSUANT TO 28 U.S.C. § 1746 


 


1. My name is Maria . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


 GA . 


3. I printed out an application for an absentee ballot for the June 9, 2020 


election about three weeks ago and planned to send it via mail. However, 


with mail taking so long in the current pandemic, I decided to send my 


request for an absentee ballot via email to the Fulton County ballot request 


email address. I have attached my Application for Official Absentee Ballot 


as Exhibit A and the May 27, 2020 email I sent to the Fulton County Office 


of Elections, attaching my application, as Exhibit B.  


4. I thought I would get a response quickly, as friends of mine have gone 


through the same process smoothly and received a confirmation number by 


email. I did not receive any confirmation or response back of any kind. I 


called an indicated phone number to communicate this, as some of my 


friends had gotten through via phone, but no one answered or followed up 


with me. 


5. This whole process of trying to vote absentee made me feel very invalidated.  


In such a risky and poignant time I wanted to make my voice heard, but I 


was unable to do so safely because I was unable to vote absentee during the 


current coronavirus pandemic. This was my first time voting in Georgia and 


I never expected it to go this horribly. My experience voting in person only 


amplified these feelings. 







 


 


6. Because my request for an absentee ballot did not work out, I decided to 


vote early in person on June 5, 2020. The closest early voting polling station 


to my house, Garden Hills Elementary School, was 20 minutes away 


driving. I got off work at the Mayor�s office at 6 p.m. that day and drove 


straight to the polling station by myself.  


7. The entire process from getting in line to vote to getting out of the polling 


station took approximately 4 and a half hours. I got in my car to go back 


home at 10:30 p.m. My phone died within the first hour; thankfully, I had a 


book with me.  


8. The line snaked all the way around the building, with what looked like a few 


hundred to maybe 1,000 people in line when I arrived. People around me 


asked those exiting the station how long they waited to cast their ballot, and 


many said 4 or more hours. I saw a few people leave the line after hearing 


other�s wait time, while most of us made friends and conversed with each 


other, bonding over our shared irritation. There was an atmosphere of 


disbelief in line. 


9. I am an able-bodied person, but my legs and feet started to hurt and I began 


to sit on the curb about two hours in. However, every time I sat down the 


line would move, and I would have to continually get up and sit back down 


again. Only once did a poll worker come out and ask if there was anyone 


over 70 years old who needed to go to the front of the line. There was no 


such offer made for those who could be disabled. In my last hour in line, I 


saw there were some chairs set up towards the front of the line, but there 


were none further back in line. 


10. Additionally, many of us were in line far past the scheduled curfew in place 


for Atlanta that day because of the Black Lives Matter protests. As a white 


woman I felt that I could make the decision to safely stay past curfew, but 







 


 


there were others who I believe could have been in danger or stopped on 


their way back from exercising their right to vote.  


11. For me in particular, it had been an exhausting week working in the Mayor�s 


office with everything going on with the protests, so this was just an 


additional frustration and not how I wanted to spend my Friday evening. I 


stayed in line because in these particular times voting has never been more 


important. It is one necessary component to make change in this country. I 


felt like if I was calling publicly for change and I had not voted, it would be 


hypocritical. It felt like it would be a privilege to leave the line; I wanted to 


stay to vote for people on the ballot who would make a difference. 


12. Once I got inside the door of the polling station, it actually only took me 


about 10 minutes to complete the entire voting process. Poll workers 


attempted to comply with social distancing protocols, but they also looked 


extremely exhausted, overwhelmed, and ridiculously underprepared for the 


entire process. I made sure to thank them all profusely.  


13. There were only about 6 total voting screens for the thousands of people 


who came to vote that day. Again, Garden Hills Elementary School is one of 


the few places in my county for early voting and there were very few 


overworked poll workers and very few voting machines.  


14. I tried to discuss my absentee ballot request with a poll worker, but I did not 


get much response because everyone was so tired. I filled out an affidavit to 


release my absentee ballot that never came. 


15. This whole experience has prompted me to be much more vocal about 


voting rights and how messed up this all is. I filled out a survey to tell my 


story to Fair Fight Action, Inc. immediately after voting, and my feelings 


have changed about the role I can play in the voting system. I am much more 


passionate about speaking my mind on how there are better ways to be doing 
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2017 Georgia Code 
Title 21 - Elections 
Chapter 2 - Elections and Primaries
Generally 
Article 6 - Registration of Voters 
§ 21-2-220.1. Required documentation
for voter registration


Universal Citation: GA Code § 21-2-220.1 (2017)


(a) Any person applying to register to vote shall provide his or her Georgia driver's license
number or identification card number for an identification card issued pursuant to Article
5 of Chapter 5 of Title 40 on the voter registration application. If a person does not have a
Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5 of
Title 40, such person shall provide the last four digits of his or her social security number
on the voter registration application. If a person does not have a Georgia driver's license, a
Georgia identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or a social
security number, the person shall affirm this fact in the manner prescribed in the voter
registration application upon penalty of law and such application shall be processed
without regard to the procedures outlined in subsections (b), (c), and (d) of this Code
section.


(b) For those voter registration applicants who have a Georgia driver's license number or
identification card number for an identification card issued pursuant to Article 5 of Chapter
5 of Title 40, or the last four digits of a social security number, a voter registration
application may be accepted as valid only after the board of registrars has verified the


There is a newer version of this Section



https://law.justia.com/citations.html





authenticity of the Georgia driver's license number, the identification card number of an
identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or the last four
digits of the social security number provided by the applicant.


(c) The authenticity of an applicant's Georgia driver's license number, identification card
number of an identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or the
last four digits of the social security number may be verified by:


(1) The board of registrars matching the Georgia driver's license number,
identification card number of an identification card issued pursuant to Article 5 of
Chapter 5 of Title 40, or the last four digits of the social security number provided by
the applicant with the applicant's record on file with the Department of Driver
Services or the federal Social Security Administration; or
(2) The applicant providing sufficient evidence to the board of registrars to verify the
applicant's identity, which sufficient evidence includes, but is not limited to,
providing one of the forms of identification listed in subsection (a) of Code Section
21-2-417.


(d)
(1) If a completed voter registration application has been received by the registration
deadline set by Code Section 21-2-224 but the Georgia driver's license number, the
identification card number of an identification card issued pursuant to Article 5 of
Chapter 5 of Title 40, or the last four digits of the social security number provided by
the applicant cannot be verified, the applicant shall be notified that the number
cannot be verified and that the applicant must provide sufficient evidence to the
board of registrars to verify the applicant's identity in order to have his or her
application processed by the board of registrars.
(2) If the applicant provides such sufficient evidence on or before the date of a
primary or election, and if the applicant is found eligible to vote, the applicant shall
be added to the list of electors and shall be permitted to vote in the primary or
election and any runoff resulting therefrom and subsequent primaries and elections.
(3) If the applicant has not provided such sufficient evidence or such number has not
otherwise been verified on or before the date of a primary or election, the applicant
presenting himself or herself to vote shall be provided a provisional ballot. The
provisional ballot shall be counted only if such number is verified by the end of the
time period set forth in subsection (c) of Code Section 21-2-419 or if the applicant
presents sufficient evidence to the board of registrars to verify the applicant's
identity, by the end of the time period set forth in subsection (c) of Code Section 21-2-
419.







(4) The voter application shall be rejected if the Georgia driver's license number,
identification card number of an identification card issued pursuant to Article 5 of
Chapter 5 of Title 40, or last four digits of the social security number provided by the
applicant is not verified and the applicant fails to present sufficient evidence to the
board of registrars to verify the applicant's identity within 26 months following the
date of the application.
(5) This subsection shall not apply to an electronic voter registration application
submitted pursuant to Code Section 21-2-221.2.


Disclaimer: These codes may not be the most recent version. Georgia may have more current or
accurate information. We make no warranties or guarantees about the accuracy, completeness, or
adequacy of the information contained on this site or the information linked to on the state site. Please
check official sources.



https://law.justia.com/codes/states.html
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Joseph . I am over eighteen years of age and 


competent to testify to the matters contained herein.


2. I am a resident of Fulton County in Georgia and my residence address is 


, Georgia . 


3. I moved to Georgia in 2010 and applied for a Georgia State driver’s license 


sometime thereafter. I registered to vote when I applied for my license. I 


moved to Fulton County in 2015, at which point I updated my voter 


registration. See Exhibit A. 


4. I try to vote regularly because I feel like voting is the best way for me to have 


a say in what happens in the world. It is important to me to feel like my voice 


is heard. 


5. My regular polling place is the Christian City Welcome Center. I prefer to 


vote in person on Election Day, whenever possible. 


6. I never experienced any issues with voting in person in Gwinnett County, 


which is where I used to live. After I moved to Fulton County, I voted in at 


least one election where the process was easy and my wait time was 30 


minutes at most before I was able to cast my ballot. 







7. In 2018, however, when I went to vote in the gubernatorial election, the line 


was very long and slow. I had to get to work, so I was not able to stay in line. 


I did not get to vote in the 2018 election, which was very disappointing. 


8. Prior to the 2020 primary, I received an application for an absentee ballot. I 


prefer to vote in person, so I did not fill out the application.  


9. On the day of the primary election, I drove to my usual polling place at 


around 8:15 am. As I pulled up, I could see that the line to get inside was 


already extremely long. I had trouble finding a parking spot because the 


parking lot was almost full. 


10. Once I found a parking spot, I went to the back of the line. The line stretched 


out of and around the building and doubled back to the front of the building. 


A large part of the line was out on the grass, which was wet because it had 


rained sometime that morning.  


11. There was a poll worker near the end of the line. I asked the worker why we 


were being forced to stand on the wet grass, when there was a way to wrap 


the line out on the sidewalk. The poll worker agreed with me that it was 


uncomfortable to stand in the wet grass, but said that the workers had been 


told to direct the line onto the grass. 


12. The line moved very, very slowly. It felt like it moved every 10 minutes at 


best; sometimes it moved every 15 or 20 minutes. 







13. Some of the people in line were wearing masks, but it was definitely not 


everybody. It seemed like people were trying to observe social distancing, 


but there were also groups that had come to vote together, and people with 


their children. The groups were not really keeping six feet apart.  


14. I thought about leaving the line because it was taking so long, but I decided 


to stay, in part because the people in front of me and behind me in line were 


very supportive. I also did not have to get to work, so I was able to wait for as 


long as it took. I saw many other people get off the line and leave before they 


were able to vote. 


15. At times, a poll worker would come through the line to tell us what was 


happening up ahead of us. At one point, a poll worker told us that there were 


12 machines inside, but they were only letting four people into the building at 


a time. 


16. I waited outside for approximately four hours. It was raining on and off and 


there was no shelter or cover from the rain. At other points, the sun shone 


through the clouds, which made it very hot. It was a very sticky, humid, hot 


day. 


17. While I was outside in line, there was a volunteer from Fair Fight Action 


who was handing out snacks and water. As far as I could tell, no one from the 


polling location was giving out food or water. 







18. At around 12:15 pm, I was finally able to enter the building, which was air 


conditioned. Inside, it was hard to maintain social distancing, because the 


people on the other side of the rope from me were very close. One of the poll 


workers came over to us and told us to hang in there, but she also was giving 


us a hard time about not social distancing. I was annoyed and frustrated about 


the wait and did not enjoy being scolded. It seemed like the rest of the voters 


with me felt similarly. I think that some of the poll workers may have been 


wearing masks, but I do not believe that all of the workers were wearing 


them.  


19. I heard a poll worker say that they had decided to let in eight people at a time 


instead of four. I believe the line started to move a little faster after that for 


the people who were still outside, but this change did not move the line faster 


for me. 


20. When it was finally my turn to use the voting machine, the machine did not 


seem to be working correctly. I could not understand what the screen said. I 


asked a poll worker what I was supposed to do, and she said something like, 


“Oh, that screen is for me.” She then did something that caused the machine 


to move to the correct start screen. 


21. As I was voting, a poll worker told me that I had to make sure to touch the 


candidate’s name twice, or my vote would not be saved.  







22. After I voted on the polling machine, I was given a printout with a barcode 


that I needed to scan. It was difficult to see where I was supposed to insert 


my ballot. I do not understand why the scanner was in such a poorly lit space. 


23. Initially, I put my ballot in upside down. A poll worker took the ballot from 


me and inserted it correctly. She told me to wait for a noise to make sure that 


the ballot was scanned and dropped inside. It was difficult to see where my 


ballot went after it was scanned. 


24. I left the polling place at about 3:15 pm, seven hours after I arrived. 


25. As I was leaving, I saw an elderly woman who had come to vote in person 


but had also brought along an absentee ballot for someone else. The poll 


workers told her that they could not accept the absentee ballot at this location. 


They told her that she would need to go to the Stonewall Trail location, 


because that was the only location in the area that could accept absentee 


ballots. 


26. I felt great when I was finally able to cast my vote, but I felt terrible about 


the process. The whole experience was frustrating and disappointing. I do not 


understand why the voting process has gotten so much more complicated and 


less efficient in recent years. It should not take this much effort to cast a vote. 


I am also concerned about what will happen with future elections. I fear that 
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A Dozen Voting Bills, Citizen's Arrest Overhaul Survive
2021 Crossover Day


gpb.org/news/2021/03/09/dozen-voting-bills-citizens-arrest-overhaul-survive-2021-crossover-day


Protesters opposed to changes in Georgia's voting laws sit on the steps inside the State
Capitol in Atlanta, Ga., as the Legislature meets Monday, March 8, 2021, in Atlanta.
Credit: AP Photo/Ben Gray


Crossover Day in the Georgia legislature was dominated by a tale of contrasts Monday: In
the Senate, Republicans narrowly advanced a bill that would end no-excuse absentee
voting, while the House unanimously approved an overhaul of the citizen's arrest statute.


SB 241 would drastically limit the number of Georgians eligible to vote by mail, following the
2020 election cycle that saw a record 1.3 million people return an absentee ballot and
Democrats flip the state's electoral votes and both U.S. Senate seats.


Lt. Gov. Geoff Duncan declined to preside over the bill and did not support it, leaving Senate
Pro Tem Butch Miller in charge of debate. Sens. John Albers, Kay Kirkpatrick and Brian
Strickland were the only GOP senators that did not cosponsor the bill, and they were joined
by fellow Republican Chuck Hufstetler in avoiding a vote on the bill.



https://www.gpb.org/news/2021/03/09/dozen-voting-bills-citizens-arrest-overhaul-survive-2021-crossover-day

https://www.gpb.org/news/2021/03/08/georgia-senate-republicans-pass-bill-end-no-excuse-absentee-voting

https://www.legis.ga.gov/legislation/60009
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So SB 241 passed with the minimum number of votes needed to pass, 29-20. Gov. Brian
Kemp, House Speaker David Ralston and Duncan have all opposed ending no-excuse
absentee, so that provision seems unlikely to survive moving forward.


The Senate also passed other election measures with less fireworks and debate, including
additional access for partisan poll watchers, requiring counties to make more frequent
updates to remove dead voters from the rolls and provide better notice of relocated polling
places. 


In all, a dozen voting measures are still up for consideration in the legislature, including a 66-
page House omnibus that would force most counties to add in-person early voting days and
hours but limit the larger, more diverse Democratic-leaning counties from offering a full slate
of weekend voting. A four-bill package touted by Duncan would require counties to start
processing absentee ballots sooner, add an ID requirement to absentee applications, enter
voting credit quicker and wait to post results until counties know the total number of votes
cast.


An hour after SB 241 passed, the House wrapped up a historic vote that would overturn a
Civil-War era law that was floated by attorneys to justify the shooting death of Ahmaud
Arbery last year.


The Kemp-backed measure brought by Rep. Bert Reeves (R-Marietta) and championed by
Rep. Chuck Efstration (R-Dacula) and Rep. Calvin Smyre (D-Columbus) would roll back
citizen's arrest statutes while keeping some protections for business owners, security officers
and a select few others who could detain someone they think committed a crime.


The 173-0 vote sends a strong message less than a year after Efstration and Smyre worked
together on a bill to give Georgia a hate crimes statute, one of only a small number of states
that did not have one on the books.


The biggest debate in the House was over a measure that would prevent hospitals and
nursing facilities from blocking visitors during a public health emergency, which passed 113-
57.


An emotional Ralston spoke in favor of the bill, sharing stories about friends and
acquaintances unable to visit dying family members in their final days.


"I’m here for a friend of mine who said goodbye to his mother through a hospital window
while he and his family stood on a helipad outside,” he said. “You’ve got to give voice to
those that may not give us campaign contributions, that may not be in power but they’re
Georgians.”


Several controversial bills failed to clear the self-imposed Crossover Day threshold that
virtually dooms a bill from being considered the rest of the session if it isn't passed out of at
least one chamber.



https://www.gpb.org/news/2020/06/23/georgia-legislature-passes-historic-hate-crimes-bill-bipartisan-support
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Bans on transgender girls from girls sports teams, a new school voucher program, in-state
tuition for undocumented college students, tougher restrictions on protestors and limiting the
governor's emergency powers all failed to make it to floor votes.


The Senate voted down a bill to give lawmakers pay raises, the House declined to vote on
their version of the bill and also did not take up sports betting (though a Senate bill and
resolution still survive).


The legislative session ends March 31.
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April 20, 2021


Georgia to vaccinate adults over 55, those with
conditions


apnews.com/article/public-health-emergency-management-georgia-coronavirus-pandemic-
5584d52bbb5d116c40499c2a9b0e39cc


By JEFF AMYMarch 11, 2021 GMT


People line up for COVID-19 shots at a mass vaccination site at the Delta Flight Museum
Monday, Feb. 22, 2021, in Atlanta. The state has four sites located around Georgia. (AP
Photo/John Bazemore)


People line up for COVID-19 shots at a mass vaccination site at the Delta Flight Museum
Monday, Feb. 22, 2021, in Atlanta. The state has four sites located around Georgia. (AP
Photo/John Bazemore)


ATLANTA (AP) — Georgia will expand COVID-19 vaccine criteria starting Monday to
everyone 55 and older, plus younger adults who are overweight or have serious health
conditions, making more than two-thirds of Georgians who are 16 and older eligible for
vaccination.


Gov. Brian Kemp made the announcement Wednesday as Georgia continued to post worst-
in-the nation vaccination rates, raising questions about the effectiveness of the state’s efforts
to put shots in arms.


“We will continue to encourage all eligible Georgians not to wait to get their dose,” the
Republican governor said. “This vaccine, as we have said many times, is safe, is effective,
and it’s our ticket back to normal.”


Georgia has only given 17.5% of its overall population at least one dose, the worst in the
nation, according the U.S. Centers for Disease Control and Prevention. The same data show
Georgia has administered the lowest share of doses delivered among states, with more than
one-third of doses still awaiting injection.


Georgia disputes that second number, saying it’s given 74% of doses shipped. But even the
state’s numbers show it has more than 850,000 doses on hand. At the rate shots were given
in Georgia last week according to state numbers, that’s more than three weeks of supply.


“We’re failing. That’s where we are,” said Amber Schmidtke, an epidemiologist who writes a
daily report about COVID-19 in Georgia. “We have so much vaccine and we aren’t getting it
out there.”



https://apnews.com/article/public-health-emergency-management-georgia-coronavirus-pandemic-5584d52bbb5d116c40499c2a9b0e39cc

https://covid.cdc.gov/covid-data-tracker/#vaccinations

https://experience.arcgis.com/experience/3d8eea39f5c1443db1743a4cb8948a9c/

https://amberschmidtkephd.substack.com/
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Why that is isn’t exactly clear. Kemp repeated Wednesday that he questions those numbers,
saying vaccine that has shipped has not necessarily arrived in Georgia, and saying that
some health care providers are still holding back doses to give booster shots even though
they have been instructed not to.


“I really feel like, with the expanded criteria, with our teachers getting vaccinated now, we’re
going to be able to continue to get where we need to be,” Kemp said.


Demand is still clearly exceeding supply in metro Atlanta, but that’s not true in the rest of the
state. For example, Vaccinespotter.com, which searches for appointments at some chain
pharmacies, shows no open appointments in the Atlanta and Columbus areas, but shows
plenty of appointments in Savannah and across more rural areas of south Georgia.
Availability is mixed in Macon and Augusta, where there have been complaints about
vaccine-seeking metro Atlanta residents driving in.


Georgia Emergency Management and Homeland Security Director Chris Stallings said the
state is expanding the supply of doses at a mass vaccine site in Hapeville from 2,200 doses
a day to 4,000 a day in recognition of strong Atlanta-area demand.


“Obviously our demand continues to be high here,” Kemp said. “It’s our intention to continue
to work on those issues to make sure we have the available supply as we get it, where the
demand is. And we know that’s here, and that’s where we’re targeting.”


Right now, people eligible in Georgia include those 65 and older, teachers, emergency
workers, medical workers, employees and residents of long-term care facilities, intellectually
disabled adults and caregivers of some children with medical conditions.


Adults younger than 55 who will qualify include those who have asthma, cancer, diabetes,
high blood pressure, heart disease or kidney disease. Those who are overweight and obese
will also qualify. With roughly a third of all Georgians counted as obese, that alone is a huge
expansion.


The 57-year-old Kemp said he would get vaccinated, saying he would take the Johnson &
Johnson shot because he wants to demonstrate his faith in its effectiveness and wants to be
“one and done.”


The expansion will come on the same day the state opens new mass vaccination sites in
Columbus, Emerson, Sandersville, Savannah and Valdosta, joining sites the state is already
running in Albany, Clarkesville, Hapeville and Macon. There’s also a federal site planned at
Mercedes-Benz Stadium in downtown Atlanta and a number of sites being run by local
health authorities.



https://www.vaccinespotter.org/GA/

https://www.augustachronicle.com/story/news/2021/03/08/ga-covid-vaccine-hunters-skew-augusta-outreach/4584397001/

https://gov.georgia.gov/press-releases/2021-03-10/gov-kemp-announces-expanded-vaccine-eligibility-starting-march-15

https://www.americashealthrankings.org/explore/annual/measure/Obesity/state/GA

https://apnews.com/article/albany-columbus-georgia-savannah-coronavirus-pandemic-daef1b2d2c59b602fd05246e4c3874a6
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Officials with Kemp’s office say that, overall, another 3.3 million people will eligible, which
means more than 6 million Georgians overall can now seek shots. Georgia has about 8.4
million residents 16 and older, the group that will ultimately be eligible for vaccines until
health officials decide whether it can be used in children younger than 16.


Kemp said people who will be eligible for vaccination starting Monday will include groups that
have accounted for more than 92% of Georgia’s more than 17,000 COVID-19 deaths. Kemp
said if vaccine supplies keep increasing, he wants to soon make them available to everyone
16 and older. He indicated during the news conference, though, that there might be an
intermediate stage aimed at front-line workers like grocery store clerks and poultry
processes.


“It is our intent to open up vaccination for all adults early next month,” Kemp said.


___
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BEFORE: TJOFLAT, JILL PRYOR,
and NEWSOM, Circuit Judges.


BY THE COURT:


On November 2, 2018, we denied the
Emergency Motion for Stay of Injunction
Pending Appeal filed by Appellant Brian
Kemp and advised at that time that one
judge dissented and separate opinions
would follow. Today, we issue those opin-
ions.


JILL PRYOR, Circuit Judge,
concurring in the denial of the motion for a
stay.


On the eve of the 2018 general election,
and in the wake of a surge in interest in
voting by mail in Georgia, the Georgia
Muslim Voter’s Project and Asian-Ameri-
cans Advancing Justice-Atlanta filed suit
challenging the State’s lack of prerejection
procedures for redress when an elector’s
signature on an absentee ballot application
or absentee ballot appears not to match
the signature on her voter registration
card. For such a perceived mismatch, the
State offered only notice of rejection and
an opportunity to try again, whether by
mail or by voting in person. But for other
absentee ballot deficiencies, the State of-
fered a more robust system of prerejection
notice and an opportunity to be heard.
Finding a likely violation of procedural due
process, the district court entered an in-
junction in which it ordered the Secretary
of State of Georgia to instruct county elec-
tions officials to provide prerejection notice
and an opportunity to be heard in the
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event of a perceived signature mismatch.
In so doing, the district court borrowed
heavily from existing voting procedures
pertaining to other ballot deficiencies,
which had been passed by Georgia’s legis-
lature and long followed by state and local
officials, to craft a narrow remedy for a
narrow class of ballot applications and bal-
lots.


When the Secretary moved in this Court
for a stay pending appeal from the injunc-
tion, we denied the stay, concluding that
the district court had not abused its discre-
tion in crafting the relief it ordered. See
Cumulus Media, Inc. v. Clear Channel
Commc’ns, Inc., 304 F.3d 1167, 1171 (11th
Cir. 2002) (‘‘[The district court’s] judg-
ments, about the viability of a plaintiff’s
claims and the balancing of equities and
the public interest, are the district court’s
to make and we will not set them aside
unless the district court has abused its
discretion in making them.’’). Our order
denying the Secretary’s motion issued
days before the November 2018 election,
and in it we noted that opinions would
follow. This is my opinion, written as if it
had been issued contemporaneously with
that order.1


I. BACKGROUND


A. Georgia’s Statutory Absentee Vot-
ing Scheme


Like many states, Georgia permits
electors to vote by mail, for any reason,
through a process it calls absentee voting.
See O.C.G.A. § 21-2-380(a), (b). Absentee


electors must follow a two-step process,
first applying for and second voting via an
absentee ballot. Id. §§ 21-2-381, -383, -384.
At both steps, an absentee elector must
sign the application or ballot, and at both
steps that signature is compared by elec-
tions officials to the elector’s voter regis-
tration card signature. Id. § 21-2-381(b)(1)
(absentee ballot applications); id. §§ 21-2-
384(b), (c), -386(a)(1)(B), (C) (absentee bal-
lots). If the county elections official review-
ing submissions concludes that the signa-
tures match at the application stage, an
absentee ballot issues; if the signatures
match at the absentee ballot stage, and
there are no other deficiencies, the absen-
tee elector’s vote is counted. Id. § 21-2-
381(b)(2)(A) (absentee ballot applications);
id. § 21-2-386(a)(1)(B) (absentee ballots).
If the official concludes that the signature
on the absentee ballot application or ab-
sentee ballot does not match that of the
elector’s voter registration card, then the
application or ballot is rejected. Id. § 21-2-
381(b)(3) (absentee ballot applications); id.
§ 21-2-386(a)(1)(C) (absentee ballots). At
issue in this case is the process offered to
absentee electors whose signatures on ab-
sentee ballot applications and absentee
ballots are deemed a mismatch.


Georgia law has no provision by which
an absentee elector notified of a perceived
mismatch may contest the decision, cure
the mismatch, or prove her identity before
the absentee application or absentee ballot
is rejected for a signature mismatch. In-
stead, the law provides that after the ap-
plication or ballot is rejected, the county
board of registrars 2 or absentee ballot


1. I agree with Judge Newsom’s concurring
opinion that this case is now moot, since the
election has passed. But one member of the
panel dissented from our order denying the
motion for a stay pending appeal, and he has
since written a dissenting opinion explaining
his reasons for declining to join the majority.
I explain here why I believe the motion prop-
erly was denied.


2. County boards of registrars are empowered
by state law to conduct primaries and elec-
tions and to oversee the registration of
electors and absentee balloting procedures.
See generally O.C.G.A. § 21-2-40.
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clerk is required to ‘‘promptly notify’’ the
elector of the rejection. Id. § 21-2-
381(b)(3) (absentee ballot applications); id.
§ 21-2-386(a)(1)(C) (absentee ballots).3 The
law does not prevent the absentee elector
from trying again, either by filling out a
new application or by completing a new
ballot. Nor does the law prevent an able
absentee elector from voting in person,
either during early voting hours or on
Election Day. Ga. Comp. R. & Regs. 183-1-
14-.09.


Still, perceived signature mismatches
are a bit of an outlier: Georgia law pro-
vides prerejection procedures for other
flaws in absentee ballot applications and
absentee ballots, just not for a signature
mismatch. If the registrar or absentee bal-
lot clerk determines that an absentee bal-
lot application lacks information such that
the official cannot determine the absentee
elector’s identity, Georgia law provides
that the official must ‘‘write to request
additional information’’ from the elector
instead of rejecting the application out-
right. O.C.G.A. § 21-2-381(b)(4). If the
board of registrars has probable cause to
believe based on an absentee ballot that
the ‘‘elector is not qualified to remain on
the list of electors,’’ the board must, ‘‘if
practical, notify the challenged elector and
afford such elector an opportunity to an-
swer,’’ and then ‘‘shall proceed to conduct
a hearing on the challenge on an expedited
basis prior to the certification of the con-
solidated returns of the election superin-
tendent.’’ Id. § 21-2-230(b), (g). If the ab-
sentee elector fails to prove her eligibility
at this stage, she may appeal to the superi-
or court within 10 days of the board of
registrars’ decision. Id. § 21-2-230(g)
(cross-referencing O.C.G.A. § 21-2-229(e)).


If the board of registrars believes that an
absentee ballot has some other deficiency
that does not affect the elector’s qualifica-
tions to remain on the list of electors—for
example, if the absentee elector failed to
provide the required identification—and
‘‘it is not practical to conduct a hearing
prior to the close of the polls,’’ then elec-
tions officials must treat the ballot as a
‘‘challenged’’ ballot—that is, a provisional
ballot. Id. §§ 21-2-230(e), (i), -386(e), -419.
If the absentee elector provides the board
of registrars with the required identifica-
tion no more than three days after the
election, then her vote is counted. Id. § 21-
2-419(c)(1); Ga. Comp. R. & Regs. 183-1-
14-.03(2), (3), (5). If the absentee elector
fails to do so, then the ballot is not counted
and the absentee elector is so notified. Ga.
Comp. R. & Regs. 183-1-14-.03(5);
O.C.G.A. § 21-2-419(d)(1). If necessary
based on these procedures, the election
returns are adjusted and a corrected re-
turn is certified. O.C.G.A. § 21-2-230(g), -
493(l ). Again, under Georgia law these
prerejection procedures are inapplicable to
absentee ballot applications and ballots
with perceived signature mismatches.


B. The Proceedings Below


The Georgia Muslim Voter Project and
Asian-Americans Advancing Justice-Atlan-
ta (collectively, ‘‘GMVP’’) caught wind of
an October 12, 2018 news article reporting
increased rates of rejection of absentee
ballot applications and absentee ballots in
Gwinnett County due to perceived signa-
ture mismatches. Four days later, the or-
ganizations filed suit in the Northern Dis-
trict of Georgia against Brian Kemp, in his
official capacity as Secretary of State of
Georgia,4 and the Gwinnett County Board


3. For example, within three days of rejection
of an absentee ballot, Gwinnett County pro-
vides the absentee elector with a letter stating
the reasons for the rejection, a new applica-


tion for an absentee ballot, and information
about how to vote by other means.


4. Secretary Kemp also was a candidate for
governor of Georgia in the November 2018
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of Registrars and Elections, on behalf of
itself and similarly situated boards of reg-
istrars in all 159 Georgia counties. As rele-
vant to this appeal, GMVP alleged that
Georgia’s absentee voting scheme violated
procedural due process insofar as the
State failed to provide prerejection notice,
an opportunity to be heard, and a chance
to appeal for absentee electors whose ab-
sentee ballot applications or absentee bal-
lots contained a perceived mismatched sig-
nature.


GMVP moved for an injunction to pre-
vent elections officials from rejecting ab-
sentee ballot applications and absentee
ballots due to perceived signature mis-
matches without these prerejection proce-
dures. After holding a hearing, the district
court determined that it was substantially
likely that the Georgia’s statutory proce-
dures for rejecting absentee ballot applica-
tions and absentee ballots facially violated
the Fourteenth Amendment’s guarantee of
procedural due process. The district court
found that the other factors courts consid-
er in deciding whether to grant injunc-
tions—irreparable injury, harm to the op-
posing party, and the public interest—also
weighed in favor of granting injunctive
relief.


The district court thereafter entered an
injunction 5 in which it ordered the Secre-
tary of State’s Office to issue the following
instructions, reproduced in full here, to all
county boards of registrars, boards of elec-
tions, election superintendents, and absen-
tee ballot clerks:


1) All county officials responsible for
processing absentee ballots shall not
reject any absentee ballots due to an
alleged signature mismatch. Instead,
for all ballots where a signature mis-
match is perceived, the county elec-
tions official shall treat this absentee
ballot as a provisional ballot, which
shall be held separate and apart
from the other absentee ballots. See
O.C.G.A. § 21-2-419; Ga. Comp. R. &
Regs. 183-1-14-.03(2). The county
elections official shall then provide
pre-rejection notice and an opportu-
nity to resolve the alleged signature
discrepancy to the absentee voter.
This process shall be done in good
faith and is limited to confirming the
identity of the absentee voter consis-
tent with existing voter identification
laws. See O.C.G.A. §§ 21-2-417, -
417.1. The elections official is re-
quired to send rejection notice via
first-class mail and also electronic
means, as available or otherwise re-
quired by law. See O.C.G.A. § 21-2-
384(a)(2). This process shall include
allowing the absentee voter to send
or rely upon a duly authorized attor-
ney or attorney in fact to present
proper identification. This process
shall be done prior to the certifica-
tion of the consolidated returns of
the election by the election superin-
tendent. See O.C.G.A. § 21-2-230(g).
The absentee voter shall have the
right to appeal any absentee ballot
rejection following the outcome of
the aforementioned process, as des-


election. He won that election, and a new
Secretary of State has assumed his prior posi-
tion. For ease of reference, I use the term
‘‘the Secretary’’ throughout.


5. Although the district court labeled its order
a ‘‘Temporary Restraining Order,’’ GMVP
Doc. 32 at 2, it actually was an immediately
appealable preliminary injunction. See 28


U.S.C. § 1292(a)(1); Fernandez-Roque v.
Smith, 671 F.2d 426, 429 (11th Cir. 1982)
(explaining that the functional effect of an
order controls and that an order is an injunc-
tion if, rather than ‘‘merely preserving the
status quo,’’ it ‘‘grant[s] most or all of the
substantive relief requested’’).
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ignated in O.C.G.A. § 21-2-229(e).
Any aforementioned appeals that are
not resolved as of 5 p.m. on the day
of the certification deadline shall not
delay certification and shall not re-
quire recertification of the election
results unless those votes would
change the outcome of the election.
See O.C.G.A. § 21-2-493(l ).


2) All county elections officials respon-
sible for processing absentee ballot
applications shall not reject any ab-
sentee ballot application due to an
alleged signature mismatch. Instead,
for all ballot applications where a
signature mismatch is perceived, the
county elections official shall, in ad-
dition to the procedure specified in
O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the ab-
sentee voter along with information
as to the process that will be fol-
lowed in reviewing the provisional
ballot. The outer envelope of the ab-


sentee ballot provided shall be
marked provisional. Once any provi-
sional ballot is received, the proce-
dure outlined in section 1 above is to
be followed.


3) This injunction applies to all absentee
ballot applications and absentee bal-
lots rejected solely on the basis of
signature mismatches submitted in
this current election. This injunction
does not apply to voters who have
already cast an in-person vote.


GMVP Doc. 32 at 2-3.6


The Secretary filed an emergency mo-
tion to stay the injunction pending appeal,
arguing that laches barred GMVP’s claims
and that GMVP was unlikely to prevail on
the merits of the facial due process chal-
lenge.7 Only the Secretary moved for a
stay; the Gwinnett County Board of Voter
Registration and Elections did not. The
district court denied the Secretary’s mo-
tion. The Secretary then filed in this Court


6. ‘‘Doc. #’’ refers to the numbered entry on
the district court’s docket. Unless otherwise
noted, citations are to the GMVP v. Secretary
case in the district court.


7. Several electors and the Georgia Coalition
for the People’s Agenda, Inc. (collectively, the
‘‘Electors’’) separately filed suit against the
Secretary, members of the Gwinnett County
Board of Voter Registration and Elections,
and members of the State Election Board.
The State Election Board is tasked with pro-
mulgating rules and regulations that will ‘‘ob-
tain uniformity in the practices and proceed-
ings of superintendents, registrars, deputy
registrars, poll officers, and other officials’’
and facilitate the ‘‘fair, legal, and orderly con-
duct of primaries and elections.’’ State Elec-
tion Board Duties, http://sos.ga.gov/index.php/
elections/state election board (last accessed
March 18, 2019).


The Electors brought substantive due pro-
cess and equal protection claims arising from
the rejection of absentee ballot applications
and absentee ballots with perceived signature
mismatches. The Electors sought an injunc-
tion on these grounds, rather than on the


basis of procedural due process. Without con-
solidating the cases, the district court held a
joint hearing at which it entertained both
motions for injunctive relief. There, the court
expressed its inclination to grant relief only
on GMVP’s procedural due process claim and
heard argument primarily on GMVP’s request
for an injunction on that claim. When the
district court granted the injunction, it en-
tered the injunction onto the dockets in both
cases. The district court denied the Electors’
motion for an injunction but noted in its or-
der that the Secretary remained enjoined as
set forth in the GMVP case.


We consolidated both cases on appeal. The
Secretary argues here that he ‘‘is especially
likely to succeed on the merits of his appeal’’
of the injunction entered onto the docket in
the Electors’ case because the Electors did
not raise a procedural due process claim.
Mot. for Stay at 13 n.3. But based on the
context in which the injunction was entered
on the docket in the Electors’ case, I do not
read the injunction as granting the Electors
any relief separate and apart from the relief
granted to GMVP. I therefore reject the Sec-
retary’s argument.
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an Emergency Motion for Stay of Injunc-
tion Pending Appeal. We summarily de-
nied the motion for a stay. Judge Tjoflat
dissented from our summary order deny-
ing a stay and now has provided his rea-
sons for doing so. This is my response.


II. LEGAL STANDARDS


‘‘A stay of a preliminary injunction re-
quires the exercise of our judicial discre-
tion, and the party requesting the stay
must demonstrate that the circumstances
justify the exercise of that discretion.’’
Democratic Exec. Comm. of Fla. v. Lee,
915 F.3d 1312, 1317 (11th Cir. 2019). In
deciding whether to grant a stay of an
injunction pending appeal, the Court con-
siders the following factors, which mirror
the factors the district court considered in
entering the injunction:


(1) whether the stay applicant has made
a strong showing that it is likely to
succeed on the merits, (2) whether the
applicant will be irreparably injured ab-
sent a stay, (3) whether issuance of the
stay will substantially injure the other
parties interested in the proceeding, and
(4) where the public interest lies.


Id. (citing Nken v. Holder, 556 U.S. 418,
434, 129 S.Ct. 1749, 173 L.Ed.2d 550
(2009)). The first two factors are the ‘‘most
critical.’’ Nken, 556 U.S. at 434, 129 S.Ct.
1749. As to the first factor, ‘‘[i]t is not
enough that the chance of success on the
merits be better than negligible.’’ Id. (in-
ternal quotation marks omitted).


As to the second factor, irreparable inju-
ry, ‘‘even if [a party] establish[es] a likeli-
hood of success on the merits, the absence
of a substantial likelihood of irreparable
injury would, standing alone, make [a stay]
improper.’’ Siegel v. LePore, 234 F.3d
1163, 1176 (11th Cir. 2000) (en banc).8 That


is because ‘‘[a] showing of irreparable inju-
ry is the sine qua non of injunctive relief.’’
Id. (internal quotation marks omitted).
‘‘[T]he asserted irreparable injury must be
neither remote nor speculative, but actual
and imminent.’’ Id. (internal quotation
marks omitted).


On appeal we do all of this legal legwork
through the lens of an abuse of discretion
standard of review. Lee, 915 F.3d at 1317.
In so doing, we review de novo any legal
conclusions and for clear error any factual
conclusions underlying the district court’s
exercise of its discretion. Id. But the
weight to be afforded any given factor and
the ultimate weighing of the factors to-
gether are quintessential exercises of dis-
cretion that we reverse only if that discre-
tion is abused. See Osmose, Inc. v. Viance,
LLC, 612 F.3d 1298, 1320-21 (11th Cir.
2010); BellSouth Telecommc’ns, Inc. v.
MCImetro Access Transmission Servs.,
LLC, 425 F.3d 964, 968-70 (11th Cir. 2005).


In determining whether the plaintiffs
showed a substantial likelihood of success
on the merits of the procedural due pro-
cess claim, the district court was obliged to
apply the framework from Mathews v. El-
dridge, 424 U.S. 319, 96 S.Ct. 893, 47
L.Ed.2d 18 (1976). Under Mathews, a
court determining what process is due in
connection with a potential deprivation of a
liberty or property interest must balance
three considerations:


First, the private interest that will be
affected by the official action; second,
the risk of an erroneous deprivation of
such interest through the procedures
used, and the probable value, if any, of
additional or substitute procedural safe-
guards; and finally, the Government’s
interest, including the function involved
and the fiscal and administrative bur-


8. Siegel arose in the context of an appeal from
the denial of a preliminary injunction, not
from a motion to stay a preliminary injunc-


tion. 234 F.3d at 1168. Because we use the
Nken factors for both inquiries, however, Sie-
gel is directly applicable to this case.
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dens that the additional or substitute
procedural requirement would entail.


Id. at 335. We must apply this test ‘‘to the
generality of cases, not the rare excep-
tions.’’ Id. at 344, 96 S.Ct. 893.


III. DISCUSSION


In this section, I first explain why the
Secretary’s failure to show that he is likely
to suffer irreparable harm requires that
his motion for a stay be denied without
regard to any of the other Nken factors.
Second, I respond to the Secretary’s argu-
ment as to the other Nken factors and
explain why they also do not weigh in
favor of a stay pending appeal. Third, I
address my dissenting colleague’s remain-
ing concerns about the denial of the stay
pending appeal.


A. The Secretary Has Made No
Strong Showing that the Injunc-
tion Would Cause Him Irrepara-
ble Injury.


Starting with irreparable injury, the
Secretary argues that the district court’s
injunction would cause irreparable harm
because the injunction prevents it ‘‘ ‘from
effectuating statutes enacted by represen-
tatives of its people,’ ’’ upsets the election
process, and ‘‘risks introducing confusion,
uncertainty, and inaccuracy during a gen-
eral election’’ such that this Nken factor
‘‘strongly favors granting a stay.’’ Mot. for
Stay at 22-23 (quoting Hand v. Scott, 888
F.3d 1206, 1207 (11th Cir. 2018)). I dis-
agree. First, the injunction does not pre-
vent the Secretary from effectuating any
statutes because it does not negate the
effects of any statutes. Instead, it adds
procedural protections. Second, the Secre-
tary has failed to substantiate any ‘‘injury
following from the simple preparation on
paper of a plan to carry out the [district]
court’s directives’’—the only thing the in-
junction required the Secretary to do. See
Garcia-Mir v. Meese, 781 F.2d 1450, 1455
(11th Cir. 1986).


I might view the risk of irreparable
harm differently had any other defendant
moved for a stay or signaled that the
injunction had in fact led to confusion,
uncertainty, or inaccuracy. But no other
defendant so moved, and in fact the evi-
dence in this case belies the Secretary’s
conclusory assertion that the injunction
will irreparably harm the State’s voting
procedures. On the same day the injunc-
tion was entered, the Secretary sent a
four-page bulletin to county elections offi-
cials statewide instructing them to comply
with the injunction and explaining in some
detail how to do so. The Secretary has
submitted no evidence or even argument
that any county has reported difficulty
complying with the guidance; indeed, the
Chair of the Board of Registrars of one of
Georgia’s most populous counties testified
that compliance with the injunction as in-
structed by the Secretary was ‘‘pretty
straightforward’’ and ‘‘easily doable’’ and
would ‘‘not really add any burdens to what
we are already doing.’’ GMVP Doc. 37-1 at
2-3. The Chair stated he did ‘‘not believe
that it will be difficult to implement the
guidance TTT even with a week left until
Election Day.’’ Id. at 2.


Our precedent makes clear that the Sec-
retary’s failure to show that the injunction
would cause irreparable injury is an ade-
quate and independent basis for denying
the motion to stay pending appeal. See
Siegel, 234 F.3d at 1176. In any event,
because the Secretary argues that he can
satisfy all of the Nken factors—and my
dissenting colleague agrees—I discuss the
remaining factors in the sections that fol-
low.


B. The Secretary Has Made No Strong
Showing that He Is Likely to Suc-
ceed on Appeal.


The Secretary advances three argu-
ments for why the district court abused its







1269GEORGIA MUSLIM VOTER PROJECT v. KEMP
Cite as 918 F.3d 1262 (11th Cir. 2019)


discretion in entering the injunction re-
quiring state officials to provide prerejec-
tion processes to absentee ballot applicants
and electors whose ballot applications and
ballots suffer from perceived signature
mismatches. First, he argues that the
plaintiffs’ challenge does not satisfy the
requirements of a facial challenge and
therefore fails as a matter of law, merits
aside. Second, and relatedly, he argues
that the district court erred in weighing
the Mathews factors such that the facial
challenge fails on the merits. Third, he
contends that the plaintiffs’ challenge like-
ly is barred by the doctrine of laches. For
the reasons that follow, I disagree on all
three fronts. Where the dissent’s argu-
ments are different from the Secretary’s, I
address those points as well.9


1. The Secretary has made no strong
showing that the district court likely
erred in concluding that the plaintiffs
could advance a facial challenge.


The Secretary argued in the district
court that GMVP’s procedural due process
challenge could only be construed as a
facial challenge because GMVP failed to
identify any absentee elector to whom the
signature mismatch procedure had been
unconstitutionally applied. And, the Secre-
tary argued, GMVP could not advance a
facial challenge because it could not under
any circumstances prove that Georgia’s
absentee election law would be ‘‘ ‘unconsti-
tutional in all of its applications.’ ’’ GMVP
Doc. 24 at 19 (quoting Wash. State
Grange v. Wash. State Repub. Party, 552
U.S. 442, 449, 128 S.Ct. 1184, 170 L.Ed.2d
151 (2008)). The Secretary explained that
this is because an elector who applies for
an absentee ballot ‘‘weeks before the elec-
tion and is immediately notified of the re-


jection,’’ action ‘‘permitted if not contem-
plated’’ by the absentee ballot application
statute, has not been deprived of a right
without due process. Id. at 19-20. Nor, for
that matter, the Secretary argued, would
an elector whose absentee ballot is reject-
ed ‘‘and who is immediately notified and
provided an opportunity to cast another
absentee ballot, which is not subsequently
rejected,’’ suffer from deprivation of a
right without due process. Id. at 20. The
district court agreed with the Secretary
that GMVP could not advance an as-ap-
plied challenge but disagreed that GMVP
could not advance a facial challenge.


On appeal, the Secretary again argues
that GMVP cannot advance a valid facial
challenge. He reiterates the argument he
made in the district court—that GMVP
cannot show that Georgia’s statutory pro-
cedures are constitutionally deficient ‘‘for
all voters in all circumstances under which
signatures are rejected.’’ Mot. for Stay at
14.


The dissenting opinion also asserts that
GMVP cannot advance a facial challenge,
but for a reason further afield than the
Secretary’s. The dissent says that GMVP’s
challenge to Georgia’s absentee ballot sig-
nature mismatch procedure fails as a mat-
ter of law because ‘‘countless mail-in vot-
ers’ signatures are determined by election
officials to match,’’ and their votes are
counted. Dissenting Op. at 1283. In other
words, plenty of absentee electors never
suffer from a perceived signature mis-
match on their absentee ballot applications
or absentee ballots, so GMVP cannot show
that Georgia’s absentee ballot procedures
are unconstitutional in all of their applica-
tions.


I take on the dissent’s argument first,
followed by the Secretary’s. The dissent’s


9. I focus my discussion primarily on the in-
junction as it relates to absentee ballots, as
opposed to absentee ballot applications, be-


cause neither the Secretary nor the dissent
makes any argument specifically about the
latter.
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focus on absentee electors who are unaf-
fected by Georgia’s signature mismatch
provisions overlooks the Supreme Court’s
instruction that when reviewing a facial
challenge we do not consider instances in
which a statute ‘‘do[es] no work.’’ City of
Los Angeles, Calif. v. Patel, ––– U.S. ––––,
135 S.Ct. 2443, 2451, 192 L.Ed.2d 435
(2015). ‘‘Legislation is measured for consis-
tency with the Constitution by its impact
on those whose conduct it affects.’’
Planned Parenthood of Se. Pa. v. Casey,
505 U.S. 833, 894, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992). ‘‘The proper focus of
the constitutional inquiry is the group for
whom the law is a restriction, not the
group for whom the law is irrelevant.’’ Id.
(emphasis added). Georgia’s signature mis-
match procedures are irrelevant for those
absentee electors who have no signature
mismatch. Thus, I respectfully reject the
dissent’s argument.


The Secretary’s narrower argument also
fails to persuade me. The Secretary points
out that an absentee elector whose ballot
application or ballot is rejected for a per-
ceived signature mismatch but who re-
ceives a rejection notice in time to try
again (although there is no guarantee that
he will) can either attempt to submit an-
other absentee ballot application and/or
absentee ballot (although there is no guar-
antee that second ballot will not be
deemed another signature mismatch) or
can vote in person (provided he is physical-
ly able to do so). True, but immaterial for
purposes of determining whether GMVP is
entitled to advance a facial challenge. That
is because if Georgia’s signature mismatch
procedure violates the dictates of proce-
dural due process by failing to provide
adequate predeprivation notice and oppor-
tunity to be heard, then any postdepriva-
tion opportunity to take advantage of en-
tirely different procedures does not cure
the due process violation. That brings me
to the merits of the procedural due process


challenge, which I address in the section
that follows.


2. The Secretary has made no strong
showing that the district court likely
erred in weighing the Mathews fac-
tors.


The Secretary challenges the weight the
district court assigned each of the Math-
ews factors. For the reasons that follow, I
find no error.


a. The Private Interest at Stake


As to the first of the Mathews factors,
the private interest at stake, the Secretary
faults the district court for defining the
interest at stake—too broadly—as the fun-
damental right to vote. Instead, the Secre-
tary argues, the private interest at stake
‘‘is only the narrow interest in voting by
mail,’’ which is ‘‘modest’’ for most electors
who could instead simply vote in person.
Mot. for Stay at 15.


As an initial matter, I disagree that the
district court so broadly defined the pri-
vate interest at stake. The district court
determined that the private interest at
stake here ‘‘implicates the individual’s fun-
damental right to vote’’ and therefore is
‘‘substantial.’’ GMVP Doc. 28 at 23 (em-
phasis added). It is undeniably true that
the interest in voting absentee implicates
the right to vote. Indeed, the parties ap-
pear to agree that the private interest at
stake is the interest in voting by mail—
that is, by absentee ballot.


The Secretary’s real disagreement is
with the district court’s determination that
the interest in voting absentee is substan-
tial. But the Secretary has failed to meet
his burden of showing that the district
court likely erred. As the district court
explained, that the interest in voting by
absentee ballot implicates the fundamental
right to vote lends it more than modest
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weight. And even though the Secretary
posits that an absentee elector rejected for
a perceived signature mismatch may still
have ample time to vote in person, he has
not shown that this elector represents the
‘‘generality of cases.’’ Mathews, 424 U.S. at
344, 96 S.Ct. 893.


To the contrary, given the statutory and
regulatory scheme Georgia has construct-
ed for absentee voting, the Secretary’s
hypothetical likely does not cover the gen-
erality of cases. Although any elector in
Georgia may vote by absentee ballot,
Georgia’s Administrative Code suggests
that electors applying for absentee ballots
often do so because they are elderly, phys-
ically disabled, or residing temporarily or
permanently outside the voting precinct on
Election Day, either because of military
obligations or because they have taken up
residence overseas. See Ga. Comp. R. &
Regs. 183-1-14-.01(3) (listing these catego-
ries of absentee electors along with a cate-
gory for ‘‘[n]o reason is provided’’). Indi-
viduals falling into these categories are
likely to have difficulty appearing in per-
son to vote. Moreover, the ability to ap-
pear in person depends on receiving rejec-
tion notice in time to do so. Although
Georgia’s code requires that rejection no-
tices ‘‘promptly’’ issue, O.C.G.A. §§ 21-2-
381(b)(3), -386(a)(1)(C), there is no time
frame specified. The Secretary points to
nothing in the record to suggest that in the
generality of cases absentee electors apply
for and cast ballots early enough within
the voting period such that they would


benefit from a ‘‘prompt’’ notice, whatever
that means.


In sum, the Secretary has failed to show
that the district court likely erred in giving
this first Mathews factor substantial
weight.


b. The Risk of an Erroneous Depriva-
tion


As to the second Mathews factor, the
Secretary argues that the risk of an erro-
neous deprivation is small considering the
relatively low percentages of absentee bal-
lot applications and absentee ballots that
were rejected for perceived signature mis-
matches in previous elections. And, the
Secretary again stresses, rejections must
be accompanied by notice, and this notice
provides electors with ample time to either
mail in another absentee ballot application
or absentee ballot or vote in person. The
Secretary’s arguments, however, do noth-
ing to refute the district court’s determina-
tion that although ‘‘the risk of an errone-
ous deprivation is by no means enormous,
permitting an absentee elector to resolve
an alleged signature discrepancy neverthe-
less has the very tangible benefit of avoid-
ing disenfranchisement’’ for that elector.
GMVP Doc. 28 at 24. Because the Secre-
tary has not even argued that this deter-
mination was in error, he cannot show that
the district court likely erred in finding
that this second Mathews factor weighs in
favor of GMVP.10


10. Further in analyzing the second Mathews
factor, the district court explained that the
‘‘probative value of additional procedures is
high’’ given the risk of disenfranchisement.
GMVP Doc. 28 at 25. The Secretary objects
that the injunction’s requirements ‘‘are un-
likely to add significant value to the prompt
notice and generous opportunities for cure
the statute already provides.’’ Mot. for Stay at
17. For the reasons I have explained, howev-
er, for many absentee electors the cure of


showing up to vote simply will not be possible
or practicable. to the timeframe for respond-
ing, the injunction expressly requires that the
elector’s response ‘‘shall be done prior to the
certification’’ of the election returns. Id. at 2-3
(citing O.C.G.A. § 21-2-230(g)). Third, the dis-
sent asserts, ‘‘[i]f the voter challenges the
election official’s signature determination, he
or she attends a hearing held by an unknown
adjudicator.’’ Dissenting Op. at 1285. Again,
this is inaccurate. The injunction expressly
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c. The Government’s Interest and Bur-
den


As to the final Mathews factor, the dis-
trict court found ‘‘that additional proce-
dures would involve minimal administra-
tive burdens while still furthering the
State’s’’ interest. Id. at 26. The Secretary
disagrees, arguing that the injunction’s
procedures for absentee ballot applications
or absentee ballots with a perceived signa-
ture mismatch impose substantial burdens
on the State. As I explain below, the Sec-
retary’s arguments do not convince me
that the district court erroneously weighed
this factor.


First, the Secretary takes issue with the
injunction’s requirement that the elector
may send an attorney or attorney in fact to
confirm the elector’s identity. The Secre-
tary argues that this predeprivation proce-
dure burdens the State’s undisputed sub-
stantial interest in preventing voter fraud
by permitting individuals other than the
elector to confirm the elector’s identity,
‘‘without any kind of oath or affidavit,
merely by possessing the [elector’s] identi-
fication.’’ Mot. for Stay at 18. This is inac-
curate: the injunction allows only ‘‘a duly
authorized attorney or attorney in fact to
present proper identification’’ on behalf of
the elector; implicit is a requirement that
the attorney or attorney in fact demon-
strate that she is duly authorized. GMVP
Doc. 32 at 2 (emphasis added). Moreover,


the injunction is not a leap into wholly
unfamiliar territory: Georgia law already
contemplates that someone other than the
absentee elector may appear to prove the
elector’s identity. See O.C.G.A. § 21-2-
381(a)(1)(B) (permitting a physically dis-
abled elector to present absentee ballot
applications via her ‘‘mother, father,
grandparent, aunt, uncle, sister, brother,
spouse, son, daughter, niece, nephew,
grandchild, son-in-law, daughter-in-law,
mother-in-law, father-in-law, brother-in-
law, or sister-in-law of the age of 18 or
over’’). Thus, this aspect of the injunction’s
prerejection procedure does not substan-
tially burden the State’s interest in pre-
venting voter fraud.


Second, the Secretary argues that the
injunction’s prerejection procedures cause
administrative burdens because they ‘‘ne-
cessitate significant changes to how at
least some counties track absentee ballot
rejections[,] changes to the systems for
tracking absentee ballot voters[,] and
more.’’ Mot. for Stay at 18-19. Even as-
suming these changes would be required,
the record does not support the Secre-
tary’s assertion that they would create a
substantial burden. In fact, as I explained
above in Part III.A., the evidence is to the
contrary: by election officials’ own reports,
the injunction has caused little disruption.
The Secretary therefore has failed to per-
suade me as to administrative burdens.


cites to O.C.G.A. § 21-2-230(g), which pro-
vides that the adjudicator in such a dispute is
‘‘the [county] board of registrars.’’ Fourth, the
dissent says that if the adjudicator upholds
the signature mismatch determination, then
the elector can appeal the decision to the
superior court. Yes, according to procedures
already delineated in O.C.G.A. § 21-2-229(e).
And although the dissent suggests that all of
these steps are inevitable, I disagree. In all
likelihood, most electors will never file a law-
suit in the superior court, or even seek a
hearing before the board of registrars, be-
cause earlier steps in the predeprivation pro-


cess will vindicate their rights. See Mot. for
Stay at 18 (the Secretary arguing that ‘‘it is
hard to see what additional work’’ the right to
appeal will do in light of the injunction’s
other prerejection procedures). For this rea-
son, I am unconvinced that an elector’s filing
a procedural due process claim directly in the
superior court is a superior process to the one
the district court ordered. And, of course,
where state law is found to violate the federal
Constitution, the district court is empowered
to remedy that violation without regard to
whether a different—even superior—remedy
exists under the State’s constitution.
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Third, the Secretary argues that the
injunction’s prerejection right of appeal
imposes other burdens, specifically, on
county elections officials ‘‘who will have to
appear and defend their rejection deci-
sions, including on an expedited basis prior
to certification of the election’’ and on state
courts who now must hear ‘‘this new class
of appeals on an expedited basis.’’ Mot. for
Stay at 19. In addition, the Secretary says,
the injunction’s prerejection procedures in-
ject the new burden of requiring a system
for recertification of election results if ab-
sentee ballots tied up in any unresolved
appeals would change the outcome of the
election—a system the Secretary says does
not currently exist. Again, the Secretary
has failed to meet his burden. As explained
in Part I.A., these procedures are already
statutorily in place for absentee ballot ap-
plication and absentee ballot defects other
than signature mismatches. Contrary to
the Secretary’s suggestion, the injunction
does not require the creation of a new
system, nor does it newly obligate county
elections officials or state courts to adjudi-
cate disputes relating to the rejection of
absentee ballots.


The burden on these entities may in-
crease to some limited extent because of


this new class of ballot applications and
ballots to which prerejection procedures
apply, but by the Secretary’s own calcula-
tion the number of perceived signature
mismatches is quite low. And by the Secre-
tary’s own admission, some of the prere-
jection procedures are unlikely to be used
frequently. See Mot. for Stay at 18 (‘‘[I]t is
hard to see what additional work the TTT


right of appeal could do in any given case;
either the voter will provide identification
in the pre-rejection opportunity to resolve
the alleged signature deficiency, or the
voter will not TTTT’’ (internal quotation
marks omitted)). For these reasons, I re-
ject the Secretary’s argument that the
third Mathews factor should weigh in his
favor and that the district court likely
erred in concluding otherwise.11


* * *


In conclusion, the Secretary has failed to
show that the district court likely erred in
determining the weight of any single
Mathews factor. And when I examine all of
the factors together, I cannot say that the
district court likely erred in weighing
them. Thus, the Secretary has failed to
make a strong showing that he is likely to
succeed on the merits of his appeal.


11. Also for these reasons, I disagree with the
dissent that the injunction violates principles
of federalism by requiring counties in Georgia
to ‘‘to craft ad hoc administrative tribunals’’
and by requiring state courts to hear appeals
from these tribunals. Dissenting Op. at 1285.
The hearings the district court’s injunction
contemplates already take place in Georgia,
and the state superior courts already hear
appeals from the results of these hearings,
where they are necessary.


The dissent opines that the injunction pro-
vides a poor remedy for absentee electors
with perceived signature mismatches and that
a state-law procedural due process claim in
superior court would be just that—superior—
but the dissent’s characterization of the pro-
cess the injunction contemplates is inaccu-
rate. The dissent argues that first the ‘‘voter


must wait to see whether he or she receives
rejection notice.’’ Id. True, but given the in-
junction’s requirement that the notice be sent
by first-class mail and electronic means, this
wait should not be onerous. And in any event,
an elector also would have to await a rejec-
tion notice before going straight to the superi-
or court to file a lawsuit. Second, the dissent
says, the ‘‘voter must then respond to the
notice,’’ and ‘‘the [injunction] does not tell us
the means of responding or the timeframe for
doing so.’’ Id. This is simply not true. As to
the means of responding, the injunction pro-
vides that the elector must respond by provid-
ing identification in accordance with O.C.G.A.
§§ 21-2-417 and -417.7 and that the elector
may ‘‘send or rely upon a duly authorized
attorney or attorney in fact to present proper
identification,’’ GMVP Doc. 32 at 2. As
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3. The Secretary has made no strong
showing that he is likely to succeed on
the merits of his laches argument.


In the alternative to his main merits
argument, the Secretary argues that we
should stay the district court’s injunction
because the equitable doctrine of laches
likely bars the plaintiffs’ procedural due
process challenge. To succeed on a laches
claim, the Secretary must show that the
plaintiffs inexcusably delayed bringing
their procedural due process claim and
that the delay caused undue prejudice.
Lee, 915 F.3d at 1326; see United States v.
Barfield, 396 F.3d 1144, 1150 (11th Cir.
2005).12 He cannot at this stage do so. As
the district court explained, it is undisput-
ed that events of the 2018 election cycle
sparked their action: for GMVP specifical-
ly, it was an October news report on in-
creased rates of rejection of absentee bal-
lot applications and absentee ballots in
Gwinnett County due to perceived signa-
ture mismatches.13 Moreover, the Secre-
tary does not contest that laches is gener-
ally a factual question that requires factual
development—something that is lacking at
the early stage of this case. In light of the
plaintiffs’ allegations and the early stage of
this litigation, I cannot say it is likely that
the Secretary will be able to prove inex-
cusable delay merely because Georgia’s
absentee voting statutes have been on the
books for several years.


Nor is the Secretary likely to establish
undue prejudice. As explained in detail
above, the record in this case shows that
the injunction caused and was expected to
cause little if any disruption to those


tasked with administering the 2018 elec-
tion.


Thus, on this record, the Secretary can-
not make a strong showing that he is likely
to succeed on the merits of his laches
argument.


C. The Remaining Nken Factors Coun-
sel Against a Stay of the District
Court’s Preliminary Injunction.


As with the first and second factors, the
remaining Nken factors— whether the
stay will substantially injure other inter-
ested parties and the public interest—do
not militate in favor of granting a stay of
the injunction. ‘‘A stay would disenfran-
chise many eligible electors whose ballots
were rejected’’ for a perceived signature
mismatch even when they were eligible to
vote. Lee, 915 F.3d at 1327. ‘‘And public
knowledge that legitimate votes were not
counted due to no fault of the voters’’—and
with no prerejection notice to the voters
that their votes would not be counted and
no opportunity to rectify that situation—
‘‘would be harmful to the public’s percep-
tion of the election’s legitimacy.’’ Id. It is
beyond dispute that ‘‘protecting public con-
fidence in elections is deeply important—
indeed, critical—to democracy.’’ Id. (citing
Crawford v. Marion Cty. Election Bd., 553
U.S. 181, 197, 128 S.Ct. 1610, 170 L.Ed.2d
574 (2008) (plurality opinion)). Thus, the
remaining Nken factors do not favor
granting a stay.


In sum, the Secretary has failed to make
the requisite showing to justify a stay of


12. ‘‘When the district court has weighed the
proper factors in determining whether a de-
fendant has proven the elements of laches, we
review the district court’s decision for abuse
of discretion.’’ Angel Flight of Ga., Inc. v.
Angel Flight Am. Inc., 522 F.3d 1200, 1207
(11th Cir. 2008). I apply this standard of
review here because the Secretary does not


argue that the district court weighed improp-
er factors.


13. As for the Electors, they say it was the
surge in litigation over the reliability of Geor-
gia’s in-person voting system and correspond-
ing increase in absentee voting, which was
seen as more dependable.
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the district court’s injunction. Before I
conclude, I address some of the points in
my colleague’s dissent.


D. Neither the Parratt Doctrine, nor
Principles of Federalism and Sepa-
ration of Powers, nor the Equal
Protection Clause Justifies a Stay
of the Injunction.


Aside from those points I have already
addressed, the dissent makes at least three
additional arguments for why we should
stay the district court’s injunction pending
appeal. None of these arguments, taken
individually or collectively, convinces me.


1. The ‘‘Parratt Doctrine’’ does not
doom GMVP’s due process claim.


In addition to challenging the district
court’s conclusion that GMVP was entitled
to advance a facial due process challenge,
the dissent argues that GMVP’s claim fails
under the so-called ‘‘Parratt doctrine.’’
Dissenting Op. at 1282, 1283–84. In Par-
ratt v. Taylor, 451 U.S. 527, 101 S.Ct.
1908, 68 L.Ed.2d 420 (1981), as in a related
case, Hudson v. Palmer, 468 U.S. 517, 104
S.Ct. 3194, 82 L.Ed.2d 393 (1984), the Su-
preme Court held that when a state official
was ‘‘not acting pursuant to any estab-
lished state procedure,’’ but rather was
engaging in a ‘‘random, unauthorized’’ act,
the State is in no position to provide pre-
deprivation process, and postdeprivation
process is all that is due. Zinermon v.
Burch, 494 U.S. 113, 130, 110 S.Ct. 975,
108 L.Ed.2d 100 (1990). Parratt does not
bar GMVP’s claim for predeprivation pro-
cess in this case for two related reasons.14


First, to my knowledge we have never
applied Parratt to a facial procedural due
process challenge to an existing statutory
or administrative scheme, and there is
good reason not to, at least in this context.
Indeed, my dissenting colleague appears
not to disagree: he invokes Parratt only
after opining (incorrectly, I think) that
GMVP’s claim can only be construed as an
as-applied claim. In Parratt, Hudson, and
their progeny, see, e.g., McKinney v. Pate,
20 F.3d 1550, 1562-63 (11th Cir. 1994) (en
banc), the state actor whose actions were
challenged was acting contrary to estab-
lished state customs or policies. In Par-
ratt, a prison employee allegedly negli-
gently mishandled an inmate’s property.
Parratt, 451 U.S. at 530, 101 S.Ct. 1908.15


In Hudson, a prison employee allegedly
maliciously destroyed inmate property be-
cause of a ‘‘personal vendetta.’’ Zinermon,
494 U.S. at 129-30, 110 S.Ct. 975 (citing
Hudson, 468 U.S. at 521, 104 S.Ct. 3194).
In McKinney, members of a county Board
of Commissioners allegedly were biased
against the plaintiff. McKinney, 20 F.3d at
1554; see id. at 1563 (‘‘As any bias on the
part of the Board was not sanctioned by
the state and was the product of the inten-
tional acts of the commissioners, under
Parratt, only the state’s refusal to provide
a means to correct any error resulting
from the bias would engender a procedural
due process violation.’’). Here, the state
actor whose actions are challenged—the
Secretary—is not alleged to have acted
contrary to Georgia’s customs or policies.
Rather, he is alleged to have followed
them. See Logan v. Zimmerman Brush
Co., 455 U.S. 422, 435-36, 102 S.Ct. 1148,


14. There is a third potential reason: the Sec-
retary has not argued in his motion for a stay
pending appeal that Parratt applies. See Sap-
uppo v. Allstate Floridian Ins., 739 F.3d 678,
680 (11th Cir. 2014) (explaining that argu-
ments not advanced by an appellant are
deemed abandoned).


15. The Supreme Court subsequently held that
a state actor is not liable under § 1983 for
negligent conduct. See Daniels v. Williams,
474 U.S. 327, 336, 106 S.Ct. 662, 88 L.Ed.2d
662 (1986).
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71 L.Ed.2d 265 (1982) (explaining that
Parratt is inapplicable when ‘‘it is the state
system itself that destroys a complainant’s
property interest, by operation of law’’).


Second, and relatedly, I disagree with
the dissent’s characterization of signature
mismatch determinations as ‘‘ ‘random and
unauthorized act[s] by a state employee.’ ’’
Dissenting Op. at 1283 (quoting Parratt,
451 U.S. at 539, 101 S.Ct. 1908). The Su-
preme Court expressly has stated that
Parratt does not apply where the state
actor—here, the Secretary—‘‘delegated to
[its employees] the power and authority to
effect the’’ alleged deprivation and the
‘‘concomitant duty to initiate the [state-
law] procedural safeguards.’’ Zinermon,
494 U.S. at 138, 110 S.Ct. 975. These are
precisely the circumstances here. The Sec-
retary has delegated to the county elec-
tions officials reviewing absentee ballot ap-
plication and absentee ballot signatures
the power and authority to reject, without
predeprivation procedures, perceived sig-
nature mismatches. In so doing, the elec-
tions officials, rather than engaging in ran-
dom and unauthorized acts, are following
procedures established and authorized by
Georgia law—that is, comparing signa-
tures on absentee ballot applications and
absentee ballots to the signatures on
electors’ voter registration cards. O.C.G.A.
§ 21-2-381(b)(1) (absentee ballot applica-
tions), id. §§ 21-2-384(b), (c), - 386(a)(1)(B),
(C) (absentee ballots). Those same elec-
tions officials initiate the postdeprivation
processes in place for rejecting absentee
ballot applications and absentee ballots
and providing instructions on how to vote
despite the rejection. Thus, ‘‘[u]nlike in
Parratt and Hudson, this case does not
represent the special instance of the Math-
ews due process analysis where postdepri-
vation process is all that is due because no
predeprivation safeguards would be of use
in preventing the kind of deprivation al-


leged.’’ Zinermon, 494 U.S. at 139, 110
S.Ct. 975.


For these reasons, I cannot agree that
Parratt applies to this case or in any way
bars GMVP from obtaining relief.


2. The injunction does not violate
principles of federalism or separa-
tion of powers.


The dissent argues that the district
court violated the Constitution’s core prin-
ciple of federalism by ordering an injunc-
tion that ‘‘inserted a new provision into the
[Georgia] Code.’’ Dissenting Op. at 1286.
The dissent describes this ‘‘new statutory
provision’’—the contents of the injunc-
tion—as an ‘‘egregious[ ] TTT overreach.’’
Id. at 1285–86. Comparing the lack of stat-
utory prerejection procedures for per-
ceived signature mismatches against statu-
tory procedures for challenges to electors’
eligibility to remain on a county’s list of
electors, the dissent makes two points: the
district court contravened the will of the
Georgia legislature by adding a procedural
requirement and ‘‘the legislature deliber-
ately omitted the [district court’s proce-
dural requirement] because it would be
impossible to implement.’’ Id. at 1287.


As to the dissent’s first argument,
‘‘while federalism certainly respects states’
rights, it also demands the supremacy of
federal law when state law officials offend
federally protected rights.’’ Lee, 915 F.3d
at 1331. If the district court finds that the
State likely has failed to protect the feder-
al right to due process, then it is the
district court’s prerogative to grant relief
even if the Georgia legislature did not
contemplate the remedy. And, as I have
explained, rather than cutting an entirely
new scheme from whole cloth, the district
court’s injunction borrowed heavily from
the processes already in place for other
absentee ballot application and absentee
ballot defects. See GMVP Doc. 32 at 2-3
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(incorporating procedural protections set
forth in O.C.G.A. §§ 21-2-230, -384, -417, -
419).16 Although the federalism and sepa-
ration-of-powers implications of any feder-
al court’s injunction against state proce-
dures is significant, narrow relief like that
granted here does not so offend these
principles as to violate the Constitution.
See generally Goldberg v. Kelly, 397 U.S.
254, 90 S.Ct. 1011, 25 L.Ed.2d 287 (1970)
(mandating narrow reforms to a state
agency’s procedure that lacked adequate
procedural due process protections). In-
deed, ‘‘rather than undermining [Geor-
gia’s] sovereignty, the preliminary injunc-
tion’s solution actually respected it’’ by
borrowing from existing statutory proce-
dures relating to absentee ballot applica-
tions and absentee ballots. Lee, 915 F.3d
at 1331.


As to the dissent’s second argument,
the record in this case suggests that the
procedural protections the district court
ordered not only are possible to imple-
ment, but in fact are rather simple to do.
See GMVP Doc. 37-1 (Chair of the Chat-
ham County Board of Registrars’ testimo-
ny that compliance with the injunction


was ‘‘pretty straightforward’’ and ‘‘easily
doable’’ and that he did ‘‘not believe that
it will be difficult to implement the guid-
ance TTT even with a week left until Elec-
tion Day’’). Further, the existence of
O.C.G.A. § 21-2-230, which governs chal-
lenges that occur once voting has begun
and from which the injunction here bor-
rowed several procedures, demonstrates
that the procedural protections the dis-
trict court ordered are possible to imple-
ment. The dissent downplays the rele-
vance of § 230 by saying that ‘‘the volume
of challenges under that section pales in
comparison to the volume of signature re-
views at issue here.’’ Dissenting Op. at
1287 n.32. This statement is unsubstanti-
ated by any data, though, and the data we
do have in the record does not indicate
that the individual county registrars’ of-
fices would be burdened with herculean
tasks. For example, of the 524 absentee
ballots Gwinnett County had rejected as
of October 18, 2018, only 9 were due to
perceived signature mismatches.


I therefore disagree with the dissent
that the injunction offends principles of
federalism and separation of powers.17


16. The dissent cites two additional statutes—
O.C.G.A. § 21-2-228 and O.C.G.A. § 21-2-
229—to illustrate how Georgia can legislate
intricate procedures for administrative adju-
dication and judicial review of voting process-
es when it wants to and that the legislature
simply had no will to do so here. Aside from
the fact that the legislature’s will must bend
to the dictates of due process, these two stat-
utes are poor comparators for the procedures
sought and ordered here. Challenges to
elector eligibility under these two statutes can
be made at any time because they concern the
right of an elector to remain on the county’s
list of eligible electors. For that reason, the
processes set forth in those statutes are more
intricate and contemplate more thorough,
time-consuming review. The district court’s
injunction incorporated nothing of O.C.G.A.
§ 21-2-228. And it incorporated O.C.G.A.
§ 21-2-229 only insofar as one subsection of
that statute—subsection (e) permitting judi-


cial review of the administrative decision—is
expressly incorporated into O.C.G.A. § 21-2-
230. Section 230, from which the injunction
rather heavily borrowed, see supra at 9-10,
26-27 n.11, covers challenges to elector eligi-
bility advanced much closer to the date of an
election. See O.C.G.A. § 21-2-230(a) (‘‘Such
challenge may be made at any time prior to
the elector whose right to vote is being chal-
lenged voting at the elector’s polling place or,
if such elector cast an absentee ballot, prior to
5:00 P.M. on the day before the election’’).
This statutory scheme shows that the legisla-
ture also contemplated a more hurried prede-
privation review process for challenges occur-
ring closer in time to an election (as would be
the case for perceived signature mismatches).


17. The dissent makes a third argument for
why the district court’s injunction violates
these principles, saying the injunction is a re-
writing of Georgia’s code and that the district
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3. The injunction does not violate the
Equal Protection Clause.


Finally, the dissent argues that the in-
junction violates the Equal Protection
Clause. The dissent complains that the in-
junction left unfilled a number of details,
including whether the board of registrars
at the administrative hearing owes any
deference to the clerk who perceived the
signature mismatch and, if so, under what
standard that decision is reviewed; wheth-
er and what evidence is admissible; wheth-
er and how discovery may proceed; and
who bears the burden of proof and what is
that burden. And, the dissent says, the
injunction violates equal protection be-
cause it ‘‘leaves election officials to fill in
the details’’ of the prerejection notice and
opportunity to be heard with a require-
ment ‘‘only that they do so ‘in good faith.’ ’’
Dissenting Op. at 1289 (quoting GMVP
Doc. 32 at 2). Specifically, the dissent says
that the injunction runs afoul of the princi-
ple that ‘‘ ‘[w]hen a court orders a state-
wide remedy, there must be at least some
assurance that the rudimentary require-
ments of equal treatment and fundamental
fairness are satisfied.’ ’’ Id. (quoting Bush
v. Gore, 531 U.S. 98, 109, 121 S.Ct. 525, 148
L.Ed.2d 388 (2000)).


As an initial matter, I disagree that the
injunction leaves unanswered each of the
questions the dissent poses. The injunction
answers the questions of what evidence is
admissible and who bears the burden of
proof by its explicit reference to O.C.G.A.
§ 21-2-417. That statute provides that
‘‘each elector shall present proper identifi-
cation to a poll worker’’—placing the bur-


den of proof on the elector—by presenting
any of a list of identifying documents—the
type of evidence that would be admissible.
By its reference to O.C.G.A. § 21-2-230,
the injunction suggests that the board of
registrars would owe no more deference to
the official who identified a possible signa-
ture mismatch than the board would owe if
it had probable cause to believe an elector
was not eligible to remain on a voting list.
See O.C.G.A. § 21-2-230(b), (e). The injunc-
tion thus is not so standardless as to of-
fend the Constitution.


Moreover, I disagree that ordering
county officials to act in ‘‘good faith’’ leaves
us without any assurance that equal pro-
tection will be provided. Given that the
injunction provides cogent standards for
prerejection process, requiring county offi-
cials to act in ‘‘good faith’’ does not make it
likely that counties will engage in such
vastly different practices that those prac-
tices will run afoul of equal protection
principles. Indeed, county officials already
are tasked with acting in good faith to
determine the eligibility of an elector who
submits a provisional ballot. See O.C.G.A.
§ 21-2-419(b) (‘‘The board of registrars
shall immediately examine the information
contained on [the elector’s provisional bal-
lot] and make a good faith effort to deter-
mine whether the person casting the provi-
sional ballot was entitled to vote in the
primary or election.’’ (emphasis added)).
As with that process, given the procedural
parameters for making such a determina-
tion, I do not view the requirement here
that officials act in ‘‘good faith’’ as consti-
tutionally infirm.18


court had no authority to do. My colleague
made a nearly identical argument in a recent
case, see Lee, 915 F.3d at 1347-48 (Tjoflat, J.,
dissenting). I disagree with his reasoning here
for the same reasons the majority in Lee re-
jected his argument there. See id. at 1331
(majority opinion).


18. The dissent also says that in contrast to the
injunction, O.C.G.A. §§ 21-2-228, 229, and
230 ‘‘each TTT answers the questions’’ the
dissent poses, Dissenting Op. at 1290, but that
is untrue for the closest analogue to the signa-
ture mismatches at issue, § 230. Section 230
no more answers these questions than does
the district court’s injunction. But, for the
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Finally, I note that the Secretary has
not argued that the injunction violates the
Equal Protection Clause. He cannot satisfy
his burden to show that he is entitled to a
stay pending appeal if he does not make an
argument, even a meritorious one. I there-
fore respectfully disagree with the dissent
that we should grant a stay on equal pro-
tection grounds.


IV. CONCLUSION


The task of a federal Court of Appeals
in reviewing a district court’s preliminary
injunction is a narrow one: it must decide
only whether the district court abused its
discretion. In this case, the district court
exercised its discretion narrowly, hewing
largely to preexisting state law and proce-
dures in analogous contexts to afford af-
fected absentee electors a narrow form of
relief. The Secretary’s arguments on ap-
peal have failed to convince me that the
district court’s careful exercise of its dis-
cretion to provide this limited form of re-
lief is so egregious that this Court must
overturn it. It is for these reasons that I
voted to deny the Secretary’s motion for a
stay.


NEWSOM, J., CIRCUIT JUDGE,
concurring in the judgment:


On November 2, 2018, I voted to deny
then-Secretary Kemp’s motion to stay the
district court’s injunction on the ground
that he had not made the requisite show-
ing under Nken v. Holder, 556 U.S. 418,
129 S.Ct. 1749, 173 L.Ed.2d 550 (2009). I
write separately today only to emphasize
my belief that our November 2 order re-
fusing the stay says all that needs to be
said.


On November 2, we had before us a live
‘‘case or controversy,’’ to be sure. The


November 2018 election was fast ap-
proaching, the district court had entered
an injunction to which Kemp objected, and
Kemp had filed an appeal and, with it, a
motion to stay. We denied the stay, the
election went forward, Kemp was elected
Governor, and the Office of the Secretary
of State has since voluntarily dismissed its
appeal of the district court’s injunction. So
while our November 2 decision was not the
least bit ‘‘advisory,’’ it seems to me that
everything we say today—more than four
months after the fact and with so much
water under the bridge—is. In my judg-
ment, we should not now opine on issues in
a case that, though once live, is now doubly
(if not triply) moot—particularly given that
nothing we can say at this point could even
theoretically provide Kemp the relief he
once sought. Cf. Fleming v. Gutierrez, 785
F.3d 442, 445 (10th Cir. 2015) (‘‘We cannot
turn back the clock and create a world in
which the County does not have to admin-
ister the 2014 election under the strictures
of the injunction.’’); Stone v. Bd. of Elec-
tion Comm’rs for City of Chicago, 643
F.3d 543, 544–45 (7th Cir. 2011) (holding
that an appeal of the decision to deny a
preliminary injunction was moot ‘‘[b]e-
cause the election has taken place’’).


TJOFLAT, Circuit Judge, dissenting:


This conflict centers on absentee voting
under Georgia law. On October 25, 2018,
the United States District Court for the
Northern District of Georgia—in an effort
to ensure that all absentee ballots for the
general election would be counted—en-
tered a preliminary injunction that effec-
tively rewrote Georgia’s election code.
Georgia’s Secretary of State (‘‘the Secre-
tary’’) moved in this Court for a stay of the
injunction pending appeal. We denied the
Motion; I dissented, noting that an opinion


same reasons the prerejection procedures in
the district court’s injunction pass muster,


§ 230’s procedures comply with the dictates
of equal protection.
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would follow. I now explain my reasons for
dissenting.


I.


A.


Georgia permits registered voters to
vote in person on Election Day, in person
early, or by mail. Ga. Code Ann. §§ 21-2-
380 to -381.19 This case concerns the last
method—voting by mail—the details of
which are set out in Sections 21-2-381
and -386 of Georgia’s election code (‘‘the
Statutes’’).


To receive a mail-in ballot, a voter must
first submit an application for a mail-in
ballot. Id. § 21-2-381. When an application
is received, the registrar or absentee ballot
clerk shall ‘‘compare the signature or mark
of the elector on the application with the
signature or mark of the elector on the
elector’s voter registration card.’’ Id. § 21-
2-381(b)(1). If the voter is found to be
eligible, a ballot is mailed out within three
business days. Id. § 21-2-381(b)(2)(A); Ga.
Comp. R. & Regs. 183-1-14-.11. But if the
voter is found to be ineligible, the registrar
or clerk shall ‘‘deny the application by
writing the reason for rejection in the
proper space on the application and shall
promptly notify the applicant in writing of
the ground of ineligibility.’’ Id. § 21-2-
381(b)(3).


The registrar or absentee ballot clerk
follows a similar process for mail-in ballots


themselves. When a mail-in ballot is re-
ceived, the registrar or clerk shall


compare the signature or mark on the
oath with the signature or mark on the
absentee elector’s voter registration
card or the most recent update to such
absentee elector’s voter registration
card and application for absentee ballot
or a facsimile of said signature or mark
taken from said card or application.


Id. § 21-2-386(a)(1)(B). If the signature ap-
pears to be valid, and other information
appears to be correct, the ballot is certi-
fied. Id. If the signature appears to be
invalid, however, the registrar or clerk
‘‘shall promptly notify the elector of such
rejection.’’ Id. § 21-2-386(a)(1)(C).


A voter whose signature is determined
to be invalid receives process in the form
of notice, id. §§ 21-2-381(b)(3),
-386(a)(1)(C), as well as the ‘‘opportunity to
vote in the primary, election, or runoff
either by applying for a second absentee
ballot prior to the day before such pri-
mary, election, or runoff or by voting in
person at the elector’s polling place on the
day of the primary, election, or runoff,’’
Ga. Comp. R. & Regs. 183-1-14-.09(2).20


Plaintiffs to this suit, Betty J. Jones, a
registered voter in Georgia, and various
advocacy groups, allege that the process
set out in the Statutes is constitutionally
defective.21 The mail-in voting scheme is a
facial violation of procedural due process,
they argue, because the Statutes do not


19. Georgia’s election code collectively refers
to all voting that occurs before Election Day,
whether in person or by mail, as ‘‘absentee
voting.’’


20. A voter who votes in person, whether on
Election Day or before Election Day, is veri-
fied by identification, not by signature. Ga.
Code. Ann. § 21-2-417.


21. A bit more about Plaintiffs:
Ms. Jones suffers from ‘‘circulation prob-


lems that make it very difficult for her to


stand in long lines or walk and to vote in-
person.’’ She submitted a mail-in ballot appli-
cation in September 2018 that was rejected
due to a signature mismatch. She then sub-
mitted additional forms, but as of one week
before Election Day, she had yet to receive an
absentee ballot.


The advocacy groups are the Georgia Mus-
lim Voter Project and Asian-Americans Ad-
vancing Justice-Atlanta.
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set out any manner and method for ap-
pealing a determination that the signature
on a mailed-in application or ballot is inval-
id—that is, that it fails to match the signa-
ture on record.


The District Court agreed and held that
Plaintiffs were substantially likely to suc-
ceed on the merits of their procedural due
process claim. The Court reasoned that
Plaintiffs have a liberty interest in voting
by mail-in ballot and that the balance of
interests under Mathews v. Eldridge, 424
U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18
(1976), the test to determine what process
is due in any situation, required Defen-
dants to provide notice and an opportunity
to be heard before voters are first denied
the opportunity to vote by mail-in ballot.


The District Court enjoined the Secre-
tary to order election officials in Georgia’s
159 counties to provide pre-rejection no-
tice, to set up ad hoc administrative tribu-
nals to adjudicate signature disputes, and
to allow an attorney to stand in for voters
at those proceedings. The Court also vest-
ed Georgia’s superior courts, the state’s
trial courts of general jurisdiction, Ga.
Const. art. VI, § 4, para. 1, with appellate
jurisdiction over the tribunals:


The county elections official shall TTT


provide pre-rejection notice and an op-
portunity to resolve the alleged signa-
ture discrepancy to the absentee voter.
This process shall be done in good faith
and is limited to confirming the identity
of the absentee voter consistent with
existing voter identification laws. The
elections official is required to send re-
jection notice via first-class mail and also
electronic means, as available or as oth-
erwise required by law. This process


shall include allowing the absentee voter
to send or rely upon a duly authorized
attorney or attorney in fact to present
proper identification. TTT The absentee
voter shall have the right to appeal any
absentee ballot rejection following the
outcome of the aforementioned process,
as designated in [Ga. Code Ann.] § 21-2-
229(e).


Ga. Muslim Voter Project v. Kemp, No.
1:18-cv-04776-LMM, slip op. at 2 (N.D. Ga.
Oct. 25, 2018) (temporary restraining or-
der) (citations omitted).


The Court also required, for mail-in bal-
lot applications, that election officials pro-
vide voters with provisional ballots:


[F]or all ballot applications where a sig-
nature mismatch is perceived, the coun-
ty elections official shall TTT provide a
provisional absentee ballot to the absen-
tee voter along with information as to
the process that will be followed in re-
viewing the provisional ballot. TTT Once
any provisional ballot is received, the
procedure outlined in section 1 above is
to be followed.


Id. at 3. A provisional ballot is a ballot
issued to a voter who is unable to produce
a type of statutorily enumerated identifica-
tion at the polling place but who nonethe-
less ‘‘swear[s] or affirm[s] that the elector
is the person identified in the elector’s
voter certificate.’’ See Ga. Code Ann. § 21-
2-417(b). The ballot is counted only if offi-
cials verify the voter’s identification within
the statutory timeframe. Id.


The Secretary moved in this Court un-
der Federal Rule of Appellate Procedure 8
for a stay of the injunction pending appeal
and in the alternative, for expedited ap-
peal, both of which the majority denied.22


22. This Court has jurisdiction under 28
U.S.C. § 1292(a)(1) to hear the motions. Un-
der an exception to the final-judgment rule,
we have authority to review a district court’s
grant of injunctions. 28 U.S.C. § 1291(a)(1).


Though the District Court entered a tempo-
rary restraining order (‘‘TRO’’) under Federal
Rule of Civil Procedure 65(b), not a prelimi-
nary injunction under Rule 65(a), the ‘‘label
placed upon the order is not necessarily dis-
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Ga. Muslim Voter Project v. Kemp, No.
18-14502-GG, slip op. at 2 (11th Cir. Nov.
2, 2018). The majority believed that the
Secretary had not made the requisite
showing under Nken v. Holder, 556 U.S.
418, 129 S.Ct. 1749, 173 L.Ed.2d 550
(2009), which outlines the factors for deter-
mining whether a stay pending appeal is
warranted.23 Id. The panel also invoked its
authority under Federal Rule of Appellate
Procedure 3(b)(2) to consolidate this case
and a related case, Martin v. Kemp. Ga.
Muslim Voter Project, slip op. at 2 (11th
Cir. Nov. 2, 2018).


B.


The District Court committed three er-
rors, each of which reveals that the Secre-
tary makes a ‘‘strong showing that he is
likely to succeed on the merits’’ and that
the ‘‘public interest lies’’ with granting the
stay. See Nken, 556 U.S. at 434, 129 S.Ct.
at 1761.


In Part II, I explain that Plaintiffs’
claim must rise or fall as a facial challenge
because, as the District Court observed,
‘‘Plaintiffs have not identified a voter to
whom [the Statutes] have been unconstitu-
tionally applied.’’ Ga. Muslim Voter Pro-


ject, slip op. at 19 (N.D. Ga. Oct. 24, 2018)
(order granting temporary restraining or-
der). But Plaintiffs have not met their
burden—under precedent of both this
Court and the Supreme Court—of showing
that the Statutes are unconstitutional in all
of their applications.


In Part III, I explain that even if I were
to construe Plaintiffs’ claim as an as-ap-
plied procedural due process challenge,
their claim would still fail because—under
the Parratt doctrine, as expounded by this
Court in McKinney—the deprivations are
random and unauthorized acts.24 Because
Georgia provides a constitutionally ade-
quate remedy, the law requires Plaintiffs
to seek relief in Georgia superior court,
not here.


And in Part IV, I explain that even if I
could conceive of a situation in which
Georgia afforded Plaintiffs no remedy, the
District Court’s remedy—which takes a
hacksaw to Georgia’s election code—is un-
constitutional because it violates the doc-
trine of federalism and the Equal Protec-
tion Clause. A federal court faced with a
facially unconstitutional state statute has
but one remedy: strike down the statute in
toto. Applied here, that remedy would be


positive of its appealability.’’ AT&T Broad-
band v. Tech Commc’ns, Inc., 381 F.3d 1309,
1314 (11th Cir. 2004) (citation omitted). We
treat a TRO as an injunction when ‘‘(1) the
duration of the relief sought or granted ex-
ceeds that allowed by a TRO (ten days), (2)
the notice and hearing sought or afforded
suggest that the relief sought was a prelimi-
nary injunction, and (3) the requested relief
seeks to change the status quo.’’ Id. (citations
omitted).


The TRO here is properly classified as a
preliminary injunction because the TRO has
no expiration, because the parties filed mo-
tions and the District Court held an evidentia-
ry hearing, and because the relief requires the
Secretary to take new action.


23. In deciding whether the Court should
grant a stay pending appeal, the factors are


(1) whether the stay applicant has made a
strong showing that he is likely to succeed
on the merits; (2) whether the applicant will
be irreparably injured absent a stay; (3)
whether issuance of the stay will substan-
tially injure the other parties interested in
the proceeding; and (4) where the public
interest lies.


Nken, 556 U.S. at 434, 129 S.Ct. at 1761
(quoting Hilton v. Braunskill, 481 U.S. 770,
776, 107 S.Ct. 2113, 2119, 95 L.Ed.2d 724
(1987)).


24. The cases are Parratt v. Taylor, 451 U.S.
527, 101 S.Ct. 1908, 68 L.Ed.2d 420 (1981),
overruled on other grounds by Daniels v.
Williams, 474 U.S. 327, 106 S.Ct. 662, 88
L.Ed.2d 662 (1986), and McKinney v. Pate, 20
F.3d 1550 (1994) (en banc).
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to enjoin enforcement of Georgia’s entire
mail-in voting scheme. The Court’s remedy
here is particularly abusive not only be-
cause it modifies the scheme, thus allowing
it to stand, but because it allows the
scheme to vary from county to county.


II.


As an initial matter, Plaintiffs have no
viable facial challenge to the Statutes.


In Plaintiffs’ view, the ‘‘opportunity to
be heard is—or is not—provided by the
statute on its face.’’ Ga. Muslim Voter
Project, slip op. at 21 (N.D. Ga. Oct. 24,
2018) (order granting temporary restrain-
ing order). As such, they must show that
‘‘no set of circumstances exists under
which the law would be valid.’’ J.R. v.
Hansen, 803 F.3d 1315, 1320 (11th Cir.
2015) (alteration omitted) (quoting Horton
v. City of St. Augustine, 272 F.3d 1318,
1329 (11th Cir. 2001)); see also Georgia-
Carry.Org, Inc. v. Georgia, 687 F.3d 1244,
1261 (11th Cir. 2012) (requiring that, as to
a facial challenge, a statute be ‘‘unconstitu-
tional in all applications’’ (citing United
States v. Salerno, 481 U.S. 739, 107 S.Ct.
2095, 95 L.Ed.2d 697 (1987))). To succeed
on their procedural due process challenge,
Plaintiffs must identify a liberty interest
that is burdened. Putting these two con-
cepts together, then, Plaintiffs must show
that the identifiable liberty interest is bur-
dened in all of the law’s applications.


For scores of Georgia’s mail-in voters,
however, the Statutes are valid. The Dis-
trict Court determined that Plaintiffs have
a ‘‘right to apply for and vote via absentee
ballot.’’ Ga. Muslim Voter Project, slip op.
at 22 (N.D. Ga. Oct. 24, 2018) (order grant-
ing temporary restraining order). But


countless mail-in voters’ signatures are de-
termined by election officials to match.
These voters successfully apply for mail-in
ballots and, when they return those bal-
lots, successfully have their votes counted.
For these voters, then, the right to apply
for and vote via mail-in ballot is not bur-
dened at all. For this reason alone, Plain-
tiffs’ facial challenge to the Statutes fails
as a matter of law.


III.


Even construed as an as-applied chal-
lenge, Plaintiffs’ procedural due process
claim still fails.


The state may not ‘‘deprive any person
of life, liberty, or property[ ] without due
process of law.’’ U.S. Const. amend. XIV,
§ 1. A violation of procedural due process
requires ‘‘(1) a deprivation of a constitu-
tionally[ ] protected liberty or property in-
terest; (2) state action; and (3) constitu-
tionally inadequate process.’’ Hansen, 803
F.3d at 1320 (alteration omitted) (quoting
Grayden v. Rhodes, 345 F.3d 1225, 1232
(11th Cir. 2003)). My focus is on the third
element alone—the process due.


The Supreme Court in Parratt v. Taylor
told us what process is due in cases when,
as here, we face the ‘‘impracticality of pro-
viding any meaningful predeprivation pro-
cess,’’ given a ‘‘random and unauthorized
act by a state employee.’’ Parratt, 451 U.S.
at 539, 541, 101 S.Ct. at 1915, 1916. In such
situations, ‘‘postdeprivation tort remedies
are all the process that is due, simply
because they are the only remedies the
State could be expected to provide.’’25 Zin-
ermon, 494 U.S. at 128, 110 S.Ct. at 985.
The only relevant question once we deter-


25. The Court explained that ‘‘Parratt is not an
exception to the Mathews balancing test, but
rather an application of that test to the unusu-
al case in which one of the variables in the
Mathews equation—the value of predepriva-


tion safeguards—is negligible in preventing
the kind of deprivation at issue.’’ Zinermon v.
Burch, 494 U.S. 113, 129, 110 S.Ct. 975, 985,
108 L.Ed.2d 100 (1990).
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mine that Parratt applies is whether the
state’s post-deprivation remedies are con-
stitutionally adequate. Cf. McKinney, 20
F.3d at 1562 (observing that ‘‘procedural
due process violations do not become com-
plete ‘unless and until the state refuses to
provide due process’ ’’ (quoting Zinermon,
494 U.S. at 123, 110 S.Ct. at 983)).


I explain below that this case is a text-
book application of Parratt and that Geor-
gia provides a constitutionally adequate
remedy. I also explain that the remedy in
state court more effectively and efficiently
resolves Plaintiffs’ grievance than does the
District Court’s solution.


A.


This case falls squarely within Parratt
because it would be impracticable for
Georgia to provide additional pre-depriva-
tion procedures. Cf. Fetner v. City of Roa-
noke, 813 F.2d 1183, 1185–86 (11th Cir.
1987) (‘‘The touchstone in Parratt was the
impracticability of holding a hearing prior
to the claimed deprivation.’’ (citing Par-
ratt, 451 U.S. at 539–41, 101 S.Ct. at 1914–
16)).


To state the obvious, the Statutes do not
authorize election officials to deprive eligi-
ble voters of the right to apply for and to
vote by mail-in ballot. Indeed, the very fact
that the Secretary would remove election
officials shown to perform erroneous signa-
ture reviews reveals that election officials
‘‘lack[ ] the state-clothed authority to de-
prive persons of constitutionally protected
interests.’’ See Burch v. Apalachee Cmty.
Mental Health Servs., Inc., 840 F.2d 797,
801 n.9 (11th Cir. 1988) (en banc) (empha-
sis omitted), aff’d sub nom. Zinermon v.
Burch, 494 U.S. 113, 110 S.Ct. 975, 108
L.Ed.2d 100 (1990); see also Dykes v. Ho-


semann, 776 F.2d 942, 952 (11th Cir. 1985)
(Tjoflat, J., concurring in part and dissent-
ing in part) (reasoning that state officials
lack such authority when the state subjects
them to consequences for wrongdoing).


I have no doubt, of course, that election
officials make erroneous determinations.
But the relevant question under Parratt is
whether it is practicable for the state to do
more. The volume of signatures at issue in
this case provides a ready answer to that
question. As of November 2, 2018, 184,925
mail-in ballots had been returned state-
wide.26 And another 85,398 were still out-
standing.27 That’s 270,323 ballots. Recall,
too, that a mail-in ballot does not issue
before an application, which also requires a
signature review. Ga. Code Ann. § 21-2-
381. In short, Georgia’s election officials
were in for 540,646 signature reviews this
past election cycle. It is simply not practi-
cable to provide pre-deprivation notice and
an opportunity to be heard when so many
signature reviews are at issue.


B.


Plaintiffs have a remedy; it just isn’t a
federal one.


Georgia superior courts, the state’s
courts of general jurisdiction, provide
Plaintiffs a forum in which to sue the
election officials. See Ga. Const. art. VI,
§ 4, ¶ 1 (‘‘The superior courts shall have
jurisdiction in all cases, except as other-
wise provided in this Constitution.’’). Plain-
tiffs, moreover, have a procedural due pro-
cess claim under the state constitution,
which prohibits the deprivation of ‘‘life,
liberty, or property except by due process
of law,’’ id. art. I, § 1, para. 1, and which
confers a private right of action, see, e.g.,


26. Ga. Sec’y of State, Election Update 1 (Nov.
2, 2018), http://sos.ga.gov/admin/uploads/
ABSENTEE TURNOUT REPORT 11-2-181.
pdf.


27. Ga. Sec’y of State, supra note 26, at 1.
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Atlanta Taxicab Co. Owners Ass’n v. City
of Atlanta, 281 Ga. 342,638 S.E.2d 307, 314
(2006). In short, I have no doubt that a suit
in state court would make Plaintiffs
whole—in other words, that they would be
able to vote by mail-in ballot.28


When, as here, it is impracticable for a
state like Georgia to provide predepriva-
tion process for erroneous signature re-
views because the state must conduct over
half a million reviews in short order, a
post-deprivation suit against election offi-
cials in state court is a constitutionally
sufficient remedy.


C.


What the majority fails to realize is not
just that a remedy in Georgia superior
court is sufficient but that it is also superi-
or.


The District Court orders election offi-
cials to craft ad hoc administrative tribu-
nals and vests Georgia’s superior courts
with jurisdiction to review the tribunals’
decisions. The Court’s remedy requires
Plaintiffs to leap through four hoops.


1 A voter must wait to see whether he
or she receives rejection notice.


1 The voter must then respond to the
notice. (The TRO does not tell us the
means of responding or the time-
frame for doing so.)


1 If the voter challenges the election
official’s signature determination, he
or she attends a hearing held by an
unknown adjudicator. (The TRO
does not tell us who.)


1 If the adjudicator upholds the offi-
cial’s signature determination, the


voter can appeal the decision to the
superior court.


That’s a fatiguing process, which is
made all the more frustrating by the fact
that Plaintiffs might still end up in superi-
or court. I would send Plaintiffs directly to
superior court—the neutral decisionmaker
that wields the constitutional power to
remedy their deprivations in the first in-
stance.


IV.


Set all of this aside, now, and assume
that Georgia’s mail-in voting scheme does
violate procedural due process and thus
that the District Court was right to award
some remedy. The Court still violated two
bedrock constitutional principles when it
crafted its injunction. First, in re-writing
Georgia’s election code, the Court violated
the doctrine of federalism, which prevents
federal courts from taking action that, if
done by a state’s own courts, would breach
separation of powers. And second, it violat-
ed equal protection because in re-writing
Georgia’s election code, it created a system
whereby the same mail-in application or
ballot might be counted in one Georgia
county but not in another. The Supreme
Court’s decision in Bush v. Gore, 531 U.S.
98, 121 S.Ct. 525, 148 L.Ed.2d 388 (2000)
(per curiam), forecloses any remedy that,
like the District Court’s sweeping injunc-
tion, lacks ‘‘specific standards to ensure its
equal application.’’ Id. at 106, 121 S.Ct. at
530. I explain each of the District Court’s
errors in turn.


A.


The District Court wrongfully took its
finding of a procedural due process viola-


28. To entertain Plaintiffs’ procedural due pro-
cess claim, the District Court must have be-
lieved that a Georgia court, hearing Plaintiffs’
claim that they were unlawfully denied the
right to vote, would do nothing to redress
Plaintiffs’ harm. Cf. McKinney, 20 F.3d at


1563 (‘‘[U]nder Parratt, only the state’s refusal
to provide a means to correct any error TTT


would engender a procedural due process vio-
lation.’’). I find that belief to be utterly im-
plausible.
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tion as an invitation to rewrite Georgia’s
election code out of whole cloth. I illustrate
how the Court inserted a new provision
into the Code and then detail why, under
the doctrine of federalism, that insertion
amounts to a constitutional violation.


1.


The District Court’s injunction creates a
new statutory provision in Georgia’s elec-
tion code. In relevant part, it requires
county officials to provide pre-rejection no-
tice, to set up ad hoc administrative tribu-
nals to adjudicate signature disputes, and
to allow an attorney to stand in for voters
at those proceedings. It also vests Geor-
gia’s superior courts with appellate juris-
diction over the tribunals:


The county elections official shall TTT


provide pre-rejection notice and an op-
portunity to resolve the alleged signa-
ture discrepancy to the absentee voter.
This process shall be done in good faith
and is limited to confirming the identity
of the absentee voter consistent with
existing voter identification laws. The
elections official is required to send re-
jection notice via first-class mail and also
electronic means, as available or as oth-
erwise required by law. This process
shall include allowing the absentee voter
to send or rely upon a duly authorized
attorney or attorney in fact to present
proper identification. TTT The absentee
voter shall have the right to appeal any
absentee ballot rejection following the
outcome of the aforementioned process,


as designated in [Ga. Code Ann.] § 21-2-
229(e).29


Ga. Muslim Voter Project, slip op. at 2
(N.D. Ga. Oct. 25, 2018) (temporary re-
straining order) (citations omitted). For
mail-in ballot applications with signatures
that are determined not to match, the in-
junction requires election officials to pro-
vide voters with provisional ballots:


[F]or all ballot applications where a sig-
nature mismatch is perceived, the coun-
ty elections official shall TTT provide a
provisional absentee ballot to the absen-
tee voter along with information as to
the process that will be followed in re-
viewing the provisional ballot. TTT Once
any provisional ballot is received, the
procedure outlined in section 1 above is
to be followed.


Id. at 3.


The egregiousness of the District
Court’s overreaching is apparent once the
injunction is examined alongside Georgia’s
election code. The code prescribes three
ways in which a voter’s qualifications or
right to vote can be challenged. See Ga.
Code Ann. §§ 21-2-228 (challenges to voter
qualifications by boards of registrars), -229
(challenges to voter qualifications by other
voters), -230 (challenges to the right to
vote by other voters).30 For those mecha-
nisms, Georgia’s legislature outlined intri-
cate procedures for administrative adjudi-
cation followed by judicial review in the
superior courts. These procedures, each of
which I set out fully in an appendix, see
Appendix B, outline every possible detail
of the adjudicatory process, including filing


29. The injunction presupposes a system of
administrative tribunals because without an
administrative hearing and a record thereof,
the superior courts would be reviewing an
administrative decision without any record
before it.


30. The difference between § 21-2-229 and
§ 21-2-230 seems to be that a voter can be


validly registered to vote yet not have the
right to vote. For example, a person that
meets all qualifications but for age may regis-
ter to vote if that person would reach the legal
age within six months of registration. Ga.
Code Ann. § 21-2-216(c). That said, the per-
son cannot actually vote until he or she reach-
es the legal age. Id.
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of a complaint, service of process, stan-
dards for allowing a complaint to go for-
ward, burdens of proof, allowances for dis-
covery (including subpoenas), allocations of
costs, and timeframes and procedures for
appeal.


Sections 21-2-228, -229, and -230 collec-
tively reveal two important facts: first, the
District Court contravened Georgia’s legis-
lature’s will when it wrote into the election
code its own provision and relatedly, the
legislature deliberately omitted the Court’s
provision because it would be impossible to
implement.


First, the level of detail that §§ 21-2-
228, -229, and -230 provide prevent the
District Court from hiding behind any as-
sertion that it was merely effectuating the
legislature’s intent; the legislature knew
how to write the Court’s remedial scheme
for itself had it wanted to. Cf. Expressio
Unius Est Exclusio Alterius, Black’s Law
Dictionary (10th ed. 2014) (‘‘[T]o express
or include one thing implies the exclusion
of the other TTTT’’). Said differently, the
purposeful inclusion of the procedures in
§§ 21-2-228, -229, and -230 evidences the
legislature’s purposeful exclusion of them
from the Statutes—sections within the
same code title.31


Second, the District Court’s remedy is
unachievable, something that Georgia’s


legislature was well aware of when it de-
clined to write the Court’s remedial
scheme into the Statutes. The challenges
created by §§ 21-2-228 and - 229 can be
conducted at any time because they con-
cern counties’ and municipalities’ lists of
voters, lists that are perpetually in exis-
tence. Indeed, § 21-2-228 charges counties
and municipalities with examining voters’
qualifications ‘‘from time to time.’’ Ga.
Code Ann. § 21-2-228(a). When examina-
tions can occur throughout the year, ad-
ministrative adjudications and judicial re-
view are feasible.32 Here, by contrast, all
signature examinations would be forced to
occur in a span of less than two months.33


2.


The Georgia Supreme Court—or for
that matter, any Georgia court—could not
rewrite the Statutes as the District Court
has done here. The Georgia Constitution
requires strict separation of powers. See
Ga. Const. art. I, § 2, para. 3 (‘‘The legisla-
tive, judicial, and executive powers shall
forever remain separate and distinct; and
no person discharging the duties of one
shall at the same time exercise the func-
tions of either of the others except as
herein provided.’’). That paragraph, at
bare minimum, precludes judicial rewriting
of statutes. See Robinson v. Boyd, 288 Ga.


31. In evaluating the legislature’s intent, we
look to the election code as a whole. See Black
Warrior Riverkeeper, Inc. v. Black Warrior
Minerals, Inc., 734 F.3d 1297, 1302 (11th Cir.
2013) (‘‘[T]he ‘fundamental canon of statutory
construction is that the words of a statute
must be read in their context and with a view
to their place in the overall statutory scheme’
and that a court should ‘fit, if possible, all
parts into a harmonious whole.’ ’’ (alterations
omitted) (citing FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 132–33, 120
S.Ct. 1291, 1301, 146 L.Ed.2d 121 (2000))).


32. Examinations under § 21-2-229, which au-
thorizes one elector to challenge another
elector’s qualifications, can also occur


throughout the year. Though examinations
under § 21-2-230, which authorizes one
elector to challenger another elector’s right to
vote, occur once voting has begun, the volume
of challenges under that section pales in com-
parison to the volume of signature reviews at
issue here.


33. The boards of registrars cannot issue mail-
in ballots more than 49 days before a general
election, Ga. Code Ann. § 21-2-384(a)(2), and
the superintendents of elections must transmit
consolidated returns to the secretary of state
no later than 5:00 P.M. on the Monday follow-
ing the election, id. § 21-2-493(k).
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53, 701 S.E.2d 165, 168 (2010) (‘‘Under our
system of separation of powers this Court
does not have the authority to rewrite
statutes.’’ (alteration omitted) (quoting
State v. Fielden, 280 Ga. 444, 629 S.E.2d
252 (2006))); see also Lumpkin Cty. v. Ga.
Insurers Insolvency Pool, 292 Ga. 76, 734
S.E.2d 880, 882 (2012) (‘‘[A] court of law is
not authorized to rewrite the statute by
inserting additional language’’ (quoting Ab-
dulkadir v. State, 279 Ga. 122, 610 S.E.2d
50, 53 (2005))).


Our Constitution, which enshrines feder-
alism, requires us, as a federal court, to
respect Georgia’s choice on its own govern-
mental structure.34 As a sister circuit has
said, ‘‘Even the narrowest notion of feder-
alism requires us to recognize a state’s
interest in preserving the separation of
powers within its own government as a
compelling interest.’’ White, 416 F.3d at
773. The court explained that a ‘‘state’s
choice of how to organize its government is
‘a decision of the most fundamental sort
for a sovereign entity.’ ’’ Id. (quoting Greg-
ory v. Ashcroft, 501 U.S. 452, 460, 111
S.Ct. 2395, 2400, 115 L.Ed.2d 410 (1991)).


So what was the District Court to do if it
found, contrary to my conclusion, that


Georgia’s mail-in voting scheme violated
procedural due process?


The power that the Supremacy Clause,
see U.S. Const. art. VI, para. 2, grants
federal courts that undertake judicial re-
view of state statutes is limited to refusing
to apply state rules of decision that they
believe are unconstitutional. See United
States v. Frandsen, 212 F.3d 1231, 1235
(11th Cir. 2000) (‘‘The remedy if the facial
challenge is successful is the striking down
of the regulation TTTT’’ (citing Stromberg
v. California, 283 U.S. 359, 369–70, 51
S.Ct. 532, 536, 75 L.Ed. 1117 (1931))); see
also Henry M. Hart, Jr. & Albert M.
Sacks, The Legal Process 154 (1994)
(‘‘American courts have no general power
of control over legislatures. Their power,
tout simple, is to treat as null an otherwise
relevant statute which they believe to be
beyond the powers of the legislature
TTTT’’). That power does not extend—as
the District Court clearly believed—to pre-
scribing new rules of decision on the
state’s behalf. See Virginia v. Am. Book-
sellers Ass’n, 484 U.S. 383, 397, 108 S.Ct.
636, 645, 98 L.Ed.2d 782 (1988) (‘‘[W]e will
not rewrite a state law to conform it to
constitutional requirements.’’).35


34. The reason is simple: separation of powers
within a state implements federalism’s pur-
pose in our constitutional structure. Whereas
federal separation of powers secures liberty
by diffusing power among coequal branches
of the same sovereign, federalism further se-
cures liberty by diffusing power among differ-
ent sovereigns. See, e.g., Bond v. United States,
564 U.S. 211, 222, 131 S.Ct. 2355, 2364, 180
L.Ed.2d 269 (2011) (‘‘By denying any one
government complete jurisdiction over all the
concerns of public life, federalism protects the
liberty of the individual from arbitrary pow-
er.’’); see also Metro. Wash. Airports Auth. v.
Citizens for Abatement of Aircraft Noise, Inc.,
501 U.S. 252, 285, 111 S.Ct. 2298, 2316, 115
L.Ed.2d 236 (1991) (noting that federalism
‘‘protects the rights of the people no less than
separation-of-powers principles’’ (citing The
Federalist No. 51, at 323 (James Madison)
(Clinton Rossiter ed., 1961))). If states in turn


choose to embrace separation of powers, lib-
erty is only further protected. Cf. Republican
Party of Minn. v. White, 416 F.3d 738, 773
(8th Cir. 2005) (‘‘Separation of powers is a
concept basic to the states’ constitutions as
well as the federal Constitution.’’).


35. Remarkably, courts cannot rewrite statutes
even by striking down language, rather than
by adding it. Take severability clauses—which
this statute noticeably lacks. In Whole Wom-
an’s Health v. Hellerstedt, ––– U.S. ––––, 136
S.Ct. 2292, 195 L.Ed.2d 665 (2016), as revised
(June 27, 2016), for example, the state defen-
dant argued for a ‘‘narrowly tailored judicial
remedy,’’ not facial invalidation, by pointing
to a severability clause in Texas’ abortion
statute. Id. at 2318w19. But the Supreme
Court responded that a ‘‘severability clause is
not grounds for a court to ‘devise a judicial
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The District Court could impose no rem-
edy other than full-on injunction of Geor-
gia’s mail-in voting scheme in all of its
applications. The Court, in other words,
can offer Georgia a choice: forego mail-in
voting altogether—a privilege that the
Constitution does not require states to
confer—or rework the mail-in voting
scheme so that it accords with procedural
due process. As a separate sovereign,
Georgia is entitled to make that choice
without the District Court’s interference.
Cf. Stanton v. Stanton, 421 U.S. 7, 18, 95
S.Ct. 1373, 1379, 43 L.Ed.2d 688 (1975)
(holding that the means of remedying a
constitutionally defective statute ‘‘plainly is
an issue of state law to be resolved by the
[state] courts on remand’’); see also Eric S.
Fish, Choosing Constitutional Remedies,
63 UCLA L. Rev. 322, 350 (2016) (‘‘In most
cases, courts do not permit themselves to
add language. They cannot, for instance,
add new procedures to a statute to satisfy
due process requirements TTTT’’).


Here’s the long and short of it: the
District Court violated the Constitution’s


command to respect Georgia’s decision to
separate its governmental functions. Be-
cause Georgia has precluded its state’s
courts from rewriting its legislative enact-
ments, our Constitution prevents the Dis-
trict Court from doing the same.36


B.


The District Court not only rewrote
Georgia’s election code, but it did so in a
completely standardless manner—in plain
violation of what the Equal Protection
Clause requires.


The District Court requires election offi-
cials to ‘‘provide pre-rejection notice and
an opportunity to resolve the alleged sig-
nature discrepancy to the absentee voter.’’
Ga. Muslim Voter Project, slip op. at 2
(N.D. Ga. Oct. 25, 2018) (temporary re-
straining order). It then leaves election
officials to fill in the details of that process,
requiring only that they do so ‘‘in good
faith.’’ Id. Though ‘‘good faith’’ may be
sufficient for an agreement between two


remedy that entails quintessentially legislative
work.’ ’’ Id. at 2319 (alterations omitted)
(quoting Ayotte v. Planned Parenthood of N.
New Eng., 546 U.S. 320, 329, 126 S.Ct. 961,
968, 163 L.Ed.2d 812 (2006)).


36. Ironically, the District Court could not do
to a statute passed by Congress what it today
does to one passed by Georgia’s legislature.
See Harris v. Garner, 216 F.3d 970, 976 (11th
Cir. 2000) (‘‘[T]he role of the judicial branch
is to apply statutory language, not to rewrite
it.’’ (citing Badaracco v. Comm’r, 464 U.S.
386, 398, 104 S.Ct. 756, 764, 78 L.Ed.2d 549
(1984) (‘‘Courts are not authorized to rewrite
a statute because they might deem its effects
susceptible of improvement.’’); then citing
Blount v. Rizzi, 400 U.S. 410, 419, 91 S.Ct.
423, 429, 27 L.Ed.2d 498 (1971) (‘‘[I]t is for
Congress, not this Court, to rewrite the stat-
ute.’’); then citing Korman v. HBC Florida,
Inc., 182 F.3d 1291, 1296 (11th Cir. 1999)
(‘‘It is not the business of courts to rewrite
statutes.’’))); Califano v. Westcott, 443 U.S. 76,
95, 99 S.Ct. 2655, 2666, 61 L.Ed.2d 382
(1979) (Powell, J., concurring in part and


dissenting in part) (reasoning that when a
statute is held unconstitutional, ‘‘it is the duty
and function of the Legislative Branch to re-
view its [statute] in light of [the court’s] deci-
sion and make such changes therein as it
deems appropriate’’); see also Fish, supra, at
339 (‘‘[I]f judges could add language to stat-
utes in ordinary cases, then the judiciary
would effectively become a second legisla-
ture.’’).


The District Court’s behavior here is in fact
worse. Whereas rewriting congressional stat-
utes implicates only the separation of powers
between Congress and the Judiciary—two co-
equal branches within the same sovereign—
rewriting state statutes intrudes on the au-
thority of a distinct sovereign. See Welsh v.
United States, 398 U.S. 333, 367 n.15, 90 S.Ct.
1792, 1811 n.15, 26 L.Ed.2d 308 (1970) (Har-
lan, J., concurring in the result) (noting the
‘‘limited discretion [the] Court enjoys to ex-
tend a policy for the State even as a constitu-
tional remedy’’ (citations omitted)).
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friends, it is constitutionally defective guid-
ance to protect the fundamental right to
vote.


As the Supreme Court explained in
Bush v. Gore, ‘‘When a court orders a
statewide remedy, there must be at least
some assurance that the rudimentary re-
quirements of equal treatment and funda-
mental fairness are satisfied.’’ 531 U.S. at
109, 121 S.Ct. at 532. There, various of
Florida’s 67 counties employed a system
whereby voters selected a candidate by
punching through the ballot, thus creating
a hole next to the candidate’s name. Id. at
105, 121 S.Ct. at 530. But many voters
failed to fully punch the ballot, so the
ballots contained partial perforations or, in
some cases, only indentations. Id. The
Florida Supreme Court ordered each of
Florida’s counties to divine the ‘‘intent of
the voter.’’ Id. The Court explained that
the Florida Supreme Court’s command
was ‘‘unobjectionable as an abstract propo-
sition and a starting principle.’’ Id. at 106,
121 S.Ct. at 530. The problem, however,
‘‘inhere[d] in the absence of specific stan-
dards to ensure its equal application.’’ Id.
The Court discussed, for example, how the
voter’s intent varies based on whether, for
a ballot to be legally counted, a chad must
be completely punched, whether it must
only be dimpled, or whether it must only
be punched enough so that ‘‘any light could
be seen.’’ Id. at 106w07, 121 S.Ct. at 531.


The District Court’s injunction is simi-
larly standardless because it leaves numer-
ous questions unanswered:


1 Does the administrative tribunal owe
any deference to the election offi-
cial’s decision? If so, under what
standard is the decision reviewed?


1 Is evidence admissible? If so, what
evidence?


1 How is that evidence obtained, i.e.,
what discovery is available?


1 Who bears the burden of proof?
What burden does that party face?


Because each county can answer these
questions differently, Equal Protection
rears its head. The irony, of course, is that
Georgia’s legislature avoided these Bush v.
Gore problems when it crafted §§ 21-2-
228, -229, and -230, each of which answers
the questions that the Court here left for
‘‘good faith’’ implementation.


In short, the District Court could not, in
crafting a remedy, create a system of ut-
terly standardless review. When the pro-
cesses for determining whether two signa-
tures match vary from county to county,
the court has provided inadequate protec-
tion for the fundamental right to vote.


* * *


For these reasons, I respectfully dissent.


Appendix A: District Court’s
Preliminary Injunction


IN THE UNITED STATES
DISTRICT COURT


FOR THE NORTHERN DISTRICT
OF GEORGIA


ATLANTA DIVISION


RHONDA J. MARTIN, et al., Plaintiffs,


v.


BRIAN KEMP, et al., Defendants.


CIVIL ACTION NO. 1:18-CV-4776-LMM


GEORGIA MUSLIM VOTER PROJECT,
et al., Plaintiffs,


v.


BRIAN KEMP, et al., Defendants.


CIVIL ACTION NO. 1:18-CV-4789-LMM


TEMPORARY RESTRAINING ORDER


Based upon the Court’s prior findings,
see Martin Dkt. No. [23]; GMVP Dkt. No.
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Appendix A: District Court’s Preliminary
Injunction—Continued


[28], the Secretary of State’s Office shall
issue the following instructions to all coun-
ty boards of registrars, boards of elections,
election superintendents, and absentee
clerks:


1) All county elections officials responsi-
ble for processing absentee ballots
shall not reject any absentee ballots
due to an alleged signature mismatch.
Instead, for all ballots where a signa-
ture mismatch is perceived, the coun-
ty elections official shall treat this
absentee ballot as a provisional ballot,
which shall be held separate and
apart from the other absentee ballots.
See O.C.G.A. § 21-2-419; Ga. Comp.
R. & Regs. 183-1-14-.03(2). The coun-
ty elections official shall then provide
pre-rejection notice and an opportuni-
ty to resolve the alleged signature
discrepancy to the absentee voter.
This process shall be done in good
faith and is limited to confirming the
identity of the absentee voter consis-
tent with existing voter identification
laws. See O.C.G.A. §§ 21-2-417, -
417.1. The elections official is re-
quired to send rejection notice via
first-class mail and also electronic
means, as available or as otherwise
required by law. See O.C.G.A. § 21-2-
384(a)(2). This process shall include
allowing the absentee voter to send or
rely upon a duly authorized attorney
or attorney in fact to present proper
identification. This process shall be
done prior to the certification of the
consolidated returns of the election
by the election superintendent. See
O.C.G.A. § 21-2-230(g). The absentee
voter shall have the right to appeal
any absentee ballot rejection follow-
ing the outcome of the aforemen-
tioned process, as designated in
O.C.G.A. § 21-2-229(e). Any afore-
mentioned appeals that are not re-
solved as of 5 p.m. on the day of the
certification deadline shall not delay


Appendix A: District Court’s Preliminary
Injunction—Continued


certification and shall not require re-
certification of the election results un-
less those votes would change the
outcome of the election. See O.C.G.A.
§ 21-2-493(l ).


2) All county elections officials respon-
sible for processing absentee ballot
applications shall not reject any ab-
sentee ballot application due to an
alleged signature mismatch. Instead,
for all ballot applications where a
signature mismatch is perceived, the
county elections official shall, in ad-
dition to the procedure specified in
O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the ab-
sentee voter along with information
as to the process that will be fol-
lowed in reviewing the provisional
ballot. The outer envelope of the ab-
sentee ballot provided shall be
marked provisional. Once any provi-
sional ballot is received, the proce-
dure outlined in section 1 above is to
be followed.


3) This injunction applies to all absentee
ballot applications and absentee bal-
lots rejected solely on the basis of
signature mismatches submitted in
this current election. This injunction
does not apply to voters who have
already cast an in-person vote.


IT IS SO ORDERED this 25th day of
October, 2018.
/s/ Leigh Martin May
Leigh Martin May
United States District Judge


Appendix B: Compiled Sections
of Georgia’s Election Code


Section 21-2-228


Section 21-2-228 requires the state’s
counties and municipalities to periodically
examine their electors’ qualifications. The
board of registrars, upon questioning the
right of any existing elector to remain on
the list of electors, ‘‘shall give such person
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at least three days’ written notice of the
date, time, and place of a hearing.’’ Id.
§ 21-2-228(d). The board must send notice
by first-class mail or by personal service
by various law-enforcement officers. Id. If
a majority of the registrars determines
that the elector lacks the necessary qualifi-
cations, the elector is removed from the
list of electors and must be sent notice in
the same manner described above. Id.
§§ 21-2-228(e), -228(b). An aggrieved
elector ‘‘shall have a right of appeal.’’ Id.
§ 21-2-228(f). The elector exercises that
right by ‘‘filing a petition with the clerk of
the superior court within ten days after
the date of the decision of the registrars.’’
Id. The board must receive a copy of the
petition. Id. The board’s decision ‘‘shall
stand’’ unless it is reversed by the court.
Id.


The board has broad investigatory pow-
ers. It may ‘‘require the production of
books, papers, and other material’’ and
‘‘subpoena witnesses,’’ whom it may swear.
Id. § 21-2-228(b). All with at least three
days’ notice. Id. As to the witnesses, all
summonses, notices, and subpoenas issued
by the board are required to be served by
designated law-enforcement officers, who
receive specified compensation for these
services. Id. § 21-2-228(c). The witnesses
themselves ‘‘shall be allowed and paid the
same mileage and fee as allowed and paid
witnesses in civil actions in the superior
court.’’ Id. The failure of a subpoenaed
witness to attend or testify ‘‘shall be re-
ported immediately by the registrars to
the appropriate superior court.’’ Id. The
court ‘‘shall order such witness to attend
and testify,’’ and the witness, upon refusal,
‘‘shall be dealt with as for contempt.’’ Id.
Section 21-2-229


Section 21-2-229 allows one elector to
challenge the qualifications of a person
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‘‘applying to register to vote’’ or ‘‘whose
name appears on the list of electors,’’ so
long as the person is in the same county or
municipality. Id. § 21-2-229(a). The chal-
lenge ‘‘shall be in writing and shall specify
distinctly the grounds.’’ Id. Upon receiving
a challenge, the board of registrars ‘‘shall
set a hearing,’’ notice of the date, time, and
place of which ‘‘shall be served’’ upon the
challenger and the challenged party. Id.
§ 21-2-229(b). The challenged party ‘‘shall
receive at least three days’ notice’’ in the
manner provided for by § 21-2-228. Id. At
the hearing, the burden of proof ‘‘shall be
on the elector making the challenge.’’ Id.
§ 21-2-229(c). After reaching a decision,
the registrars ‘‘shall notify the parties of
their decision.’’ Id. § 21-2-229(d). If the
challenge is successful, the ‘‘application for
registration shall be rejected or the per-
son’s name removed from the list of
electors.’’ Id. The aggrieved elector ‘‘shall
be notified’’ in the manner provided for by
§ 21-2-228. Id. Both the challenger and the
challenged elector ‘‘shall have a right of
appeal,’’ and the notice requirements for
and consequences of appeal match those
provided for by § 21-2-228. Id. § 21-2-
229(e).


Here too, the code confers broad discov-
ery powers. Upon petition by the challeng-
er or the challenged elector, the board
‘‘shall have the authority to issue subpoe-
nas for the attendance of witnesses and
the production of books, papers, and other
material.’’ Id. § 21-2-229(c). The request-
ing party ‘‘shall be responsible to serve
such subpoenas and, if necessary, to en-
force the subpoenas by application to the
superior court.’’ Id. As is the case under
§ 21-2-228, the witnesses are compensated.
Id.
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Section 21-2-230


Section 21-2-230 allows one elector to
challenge the right of any elector to vote,
again so long as the person is in the same
county or municipality. Id. § 21-2-230(a).
The challenge ‘‘shall be in writing and
specify distinctly the grounds.’’ Id. If the
challenge is made to a mail-in absentee
ballot, it must be lodged before 5:00 p.m.
on the day before the election; if it is made
to an in-person absentee ballot, or if it is
made to any other method of voting, it
must be made before the vote is cast. Id.


The board ‘‘shall immediately consider
such challenge and determine whether
probable cause exists.’’ Id. § 21-2-230(b).
If the board finds probable cause, it ‘‘shall
notify the poll officers’’ of the challenged
elector’s precinct or absentee ballot pre-
cinct and ‘‘if practical, notify the chal-
lenged elector and afford such elector an
opportunity to answer.’’ Id.


What happens thereafter depends on
whether the challenged elector casts a bal-
lot and on the grounds for the challenge.


1 If the challenged elector seeks to
cast a vote at the polls, and if it is
practical to conduct a hearing before
the close of polls, the board ‘‘shall
conduct such hearing and determine
the merits of the challenge.’’ Id.
§ 21-2-230(h). If the board sustains
the challenge, the elector ‘‘shall not
be permitted to vote,’’ and if the
grounds for the challenge are ineligi-
bility to remain on the list of
electors, the elector’s name ‘‘shall be
removed from the list.’’ Id. If the
board denies the challenge, the
elector ‘‘shall be permitted to vote.’’
Id. Even if the polls have closed, the
elector may still vote so long as he or
she ‘‘proceeds to vote immediately
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after the decision of the registrars.’’
Id.


1 If the challenged elector seeks to
cast a vote at the polls, but if it is
impracticable to conduct a hearing
before the close of polls or if the
board at any time determines that it
could not render a decision within a
‘‘reasonable time,’’ the elector ‘‘shall
be permitted to vote by casting a
challenged ballot on the same type of
ballot that is used TTT for provisional
ballots.’’ Id. § 21-2-230(i). Here too,
the elector may still vote even if the
polls have closed, so long as he or
she ‘‘proceeds to vote immediately
after such determination of the reg-
istrars.’’ Id. If the challenge is based
on the eligibility of the elector to
remain on the list of electors, the
board ‘‘shall proceed to finish the
hearing prior to the certification of
the consolidated returns of the elec-
tion by the election superintendent.’’
Id. If the challenge is based on other
grounds, the board does not need to
take further action. Id. Both the
challenger and the challenged elector
may appeal the board’s decision in
the same manner as is set out in
§ 21-2-229(e). Id.


1 If the challenged elector casts an
absentee ballot, and if the challenge
concerns the elector’s eligibility to
remain on the list of electors, the
board ‘‘shall proceed to conduct a
hearing on the challenge on an expe-
dited basis prior to the certification
of the consolidated returns of the
election.’’ Id. § 21-2-230(g). The elec-
tion superintendent ‘‘shall not certify
such consolidated returns until such
hearing is complete and the regis-
trars have rendered their decision on
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the challenge.’’ Id. If the board sus-
tains the challenge, the challenged
elector ‘‘shall be removed from the
list of electors,’’ and the ballot ‘‘shall
be rejected and not counted.’’ Id.
Both the challenger and the chal-
lenged elector may appeal the
board’s decision in the same manner
as is set out in § 21-2-229(e). Id.


1 If the challenged elector casts an
absentee ballot, but if it is impracti-
cable to hold a hearing prior the
close of polls, and if the challenge is
not based on the elector’s qualifica-
tions to remain on the list of electors,
the ballot ‘‘shall be treated as a chal-
lenged ballot’’ as provided for by
§ 21-2-386(e). Id. § 21-2-230(e).


1 If the challenged elector does not
vote, absentee or otherwise, and if
the challenge is based on the
elector’s qualifications to remain on
the list of electors, the board ‘‘shall
proceed to hear the challenge’’ pur-
suant to the procedures of § 21-2-
229. Id. § 21-2-230(f).


1 If the challenged elector does not
vote, absentee or otherwise, and if
the challenge is not based on the
elector’s qualifications to remain on
the list of electors, the board does
not need to take further action. Id.
§ 21-2-230(d).


,


 


 


Willie Seth CRAIN, Jr., Petitioner -
Appellant,


v.


SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, Attorney
General, State of Florida, Respon-
dents - Appellees.


Nos. 15-14347
18-11604


United States Court of Appeals,
Eleventh Circuit.


(March 22, 2019)


Background:  State prisoner represented
by counsel petitioned for federal habeas
corpus relief. While habeas proceedings
were pending, the United States District
Court for the Middle District of Florida,
No. 8:12-cv-00322-JDW-EAJ, denied pris-
oner’s pro se motion for leave to file an
amended motion for appointment of inde-
pendent counsel, and No. 8:12-cv-00322-
JDW-AAS, struck pro se motion for ap-
pointment of independent supplemental or
substitute counsel. Prisoner appealed.


Holding:  The Court of Appeals held that
district court’s denials of motions to substi-
tute counsel were not appealable orders
under the collateral-order exception to the
final judgment rule.


Appeals dismissed.


1. Federal Courts O3278
To fall within the collateral-order doc-


trine, an order must conclusively deter-
mine the disputed question, resolve an im-
portant issue completely separate from the
merits of the action, and be effectively
unreviewable on appeal from a final judg-
ment.


2. Federal Courts O3312
A motion to substitute counsel does


not fall within the collateral-order doctrine
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United States District Court,
S.D. Georgia, Augusta Division.


Henry D. HOWARD, Earnest G.
Smith, Gloria Frazier, Thomas Walker,


Kenneth Martin, Melvin Ivey, and
Albert Robinson, Jr., Plaintiffs,


v.
AUGUSTA-RICHMOND COUNTY,
GEORGIA, COMMISSION; Deke S.


Copenhaver, in his official capacity as
Mayor of Augusta-Richmond County;


and Lynn Bailey, in her official capacity
as Executive Director of the Richmond
County Board of Elections, Defendants.


CV 114-097
|


Signed 05/13/2014


ORDER


HONORABLE J. RANDAL HALL, UNITED STATES
DISTRICT JUDGE


*1  Presently pending before the Court are Plaintiffs' motions
for preliminary injunction and appointment of a three-judge
court, and Defendants' motion to dismiss. (Doc. nos. 4, 8,
17.) For the reasons set forth below, Defendants' motion is
GRANTED, Plaintiffs' motion for appointment of a three-
judge court is DENIED and Plaintiffs' motion for preliminary
injunction is DENIED AS MOOT.


I. BACKGROUND


Plaintiffs filed suit pursuant to 42 U.S.C. § 1983 and 42
U.S.C. § 1973j to enforce rights under Section 5 of the
Voting Rights Act of 1965, 42 U.S.C. § 1973c. Plaintiffs seek
to enjoin Defendants Augusta-Richmond County, Georgia,
Commission (“County Commission”), Deke S. Copenhaver,
in his official capacity as Mayor of Augusta-Richmond


County, and Lynn Bailey, in her official capacity as Executive
Director of the Richmond County Board of Elections
(collectively, “Defendants”), from holding elections for
Mayor and the County Commission on May 20, 2014.


Plaintiffs are African-American residents and registered
voters of Richmond County, Georgia, eligible to vote in
elections for Mayor and the County Commission. (Compl. ¶
9.) The County Commission consists of ten members, eight
of whom are elected from single-member districts (Districts
1-8), and two of whom are elected from super districts
(Districts 9 and 10). (Id. ¶ 15.) Each of the super districts
consists of approximately one-half of the county population.
(Id.) The Mayor is elected at-large. (Id.) Elections for the
County Commission and Mayor are nonpartisan, and the
terms of office are four years. (Id. ¶ 16.) Because the terms
of office for the County Commission are staggered, the May
20, 2014 elections are for Districts 2, 4, 6, 8, and 10, and for
Mayor. (Id. ¶ 16.) Plaintiffs Howard and Walker are residents
of District 2 and Plaintiffs Ivey and Robinson are residents of
District 4. (Id. ¶ 9.)


In 2011, the Georgia General Assembly amended O.C.G.A.
§ 21-2-139(a) to provide for the moving of all federal,
state, and county nonpartisan elections to the date of the
general primary. (Id. ¶ 17.) However, this amendment
permitted municipalities to follow their charter provisions
regarding election dates. (Id.) Augusta-Richmond County is
a consolidated government and determined that under its
charter it was more appropriate to follow the municipal
election rules. (Id.) Thus, it held the 2012 elections at the time
of the November general election, and not at the time of the
primary. (Id.)


In 2012, the General Assembly enacted Act No. 719,
which amended O.C.G.A. § 21-2-139(a) to provide that
all consolidated governments holding nonpartisan elections
should be treated as counties for election purposes, so
that elections would be held in conjunction with the state
primaries. (Id. ¶ 18.) This resulted in changing the 2014
elections for the County Commission and Mayor from
November to July. (Id.) At the time, Augusta-Richmond
County was the only consolidated government in Georgia
to elect nonpartisan offices in November. (Id.) Georgia
submitted Act No. 719 to the Department of Justice (“DOJ”)
for preclearance under Section 5 of the Voting Rights Act. (Id.
¶ 19.) Citing statistics showing minorities are less likely to
vote in July than in November, the DOJ entered an objection
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on December 21, 2012. (Id.) Georgia did not seek judicial
preclearance of Act No. 719 at that time. (Id.)


*2  On June 25, 2013, the United States Supreme Court
decided Shelby County, Ala. v. Holder, 133 S. Ct. 2612
(2013). The Georgia General Assembly then adopted Act No.
343, moving the statewide primary and nonpartisan elections
from July to May. (Compl. ¶ 23.) Subsequently, qualifying
for the May 20, 2014 election was held on March 3-7, 2014,
pursuant to O.C.G.A. § 21-2-132 (c). (Doc. no. 17, Ex.
1 at 2.) Nineteen candidates qualified for the five County
Commission seats and Mayor's race. (Id.) Absentee voting
began on April 4, 2014. (Id. at 3.)


On April 18, 2014, forty-two days following the close of
qualifying and two weeks following the commencement of
absentee voting, Plaintiffs filed their Complaint to enjoin the
May 20, 2014 elections. (Doc. no. 1.) A few days later on
April 21, 2014, Plaintiffs filed their motion for appointment
of a three-judge court. (Doc. no. 4.) On April 22, 2014, the
Court entered an Order setting an expedited briefing schedule.
(Doc. no. 7.) That same day, Plaintiffs filed their motion for
preliminary injunction. (Doc. no. 8.) Defendants timely filed
their motion to dismiss (doc. no. 17), and their responses in
opposition to Plaintiffs' motions for appointment of a three-
judge court (doc. no. 18) and preliminary injunction (doc.
no. 19) on April 30, 2014. Plaintiffs filed their reply brief
in support of their request for appointment of a three-judge
court on May 5, 2014. (Doc. no. 20.) Subsequently, Plaintiffs
untimely filed their response in opposition to Defendants'
motion to dismiss on May 7, 2014 (doc. no. 22), and their
reply in support of their motion for preliminary injunction on
May 12, 2014 (doc. no. 23), which the Court has nevertheless
considered. Having been fully briefed, the pending motions
are ready for adjudication. The Court will address Defendants'
motion to dismiss prior to Plaintiffs' motions for appointment
of a three-judge court and preliminary injunction.


II. MOTION TO DISMISS


Defendants seek dismissal of Plaintiffs' Complaint under


Federal Rule of Civil Procedure 12(b)(6).1 Specifically,
Defendants argue that Shelby County applies retroactively,
and therefore, the DOJ objection is unenforceable as Georgia
is no longer a covered jurisdiction subject to Section 5
preclearance requirements. In response, Plaintiffs contend
that Shelby County operates only prospectively. Therefore,


under Plaintiffs' reasoning, the DOJ objection continues to
prevent Defendants from holding the May 20, 2014 election.


1 Defendants also argued that dismissal was appropriate
under Fed. R. Civ. P. 12(b)(7). The Court, however, need
not reach that question as it finds dismissal warranted
under Fed. R. Civ. P. 12(b)(6).


A. Legal Standard
In considering a motion to dismiss under Rule 12(b)(6), the
court tests the legal sufficiency of the complaint, not whether
the plaintiff will ultimately prevail on the merits. Scheuer v.
Rhodes, 416 U.S. 232, 236 (1974). “The court may dismiss
a complaint pursuant to Federal Rule of Civil Procedure
12(b)(6) when, on the basis of a dispositive issue of law, no
construction of the factual allegations will support the cause
of action.” Marshall Cnty. Bd. of Educ. v. Marshall Cnty. Gas.
Dist., 992 F.2d 1171, 1174 (11th Cir. 1993).


B. Analysis
Plaintiffs challenge Act No. 719 exclusively under Section
5 of the Voting Rights Act. (Compl. ¶¶ 1, 32.) Section 5
prevents certain “covered” jurisdictions from implementing
any change to voting practices or procedures unless and
until the jurisdiction obtains preclearance by demonstrating
to either the United States District Court for the District of
Columbia or the Attorney General that the change “neither
has the purpose nor will have the effect of denying or
abridging the right to vote on account of race or color.” 42.
U.S.C. § 1973c(a). Section 4(b) of the Voting Rights Act
establishes the formula by which the United States District
Court for the District of Columbia or the Attorney General
determines which jurisdictions are subject to Section 5's
preclearance requirements. Until the Supreme Court decided
Shelby County in 2013, Georgia was identified as a “covered”
jurisdiction under Section 4(b).


*3  On June 25, 2013, the Supreme Court issued its
opinion declaring that Section 4(b)'s coverage formula
is unconstitutional. Shelby County, 133 S. Ct. at 2631.
Acknowledging the extraordinary nature of the Voting Rights
Act, the Court explained that the coverage formula “must
identify those jurisdictions to be singled out on a basis that
makes sense in light of current conditions.” Id. at 2629.
Because Congress did not update the coverage formula when
it reauthorized the Voting Rights Act in 2006, the Court
held that the formula could “no longer be used as a basis
for subjecting jurisdictions to preclearance.” Id. at 2631.
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Although the Court made clear that it “issue[d] no holding
on Section 5 itself,” the Voting Rights Act no longer has
a constitutional formula by which federal authorities may
determine which jurisdictions are subject to preclearance
under Section 5. Id. Thus, under Shelby County, no state
is currently subject to the federal preclearance requirement.
See also id. at 2633 n. 1 (Ginsburg, J., dissenting)
(“without [Section 4(b)'s coverage] formula, Section 5 is
immobilized”); id. at 2632 (Thomas, J., concurring) (the
majority's holding leaves the “inevitable conclusion [that
Section 5 is unconstitutional] unstated”).


Despite the Supreme Court's clear holding, Plaintiffs argue
that the DOJ's 2012 objection prevents Georgia from holding
the May 20, 2014 election. This argument is implausible.
Shelby County found that Congress' reauthorization of the
Voting Rights Act in 2006 was constitutionally infirm.
Plaintiffs have not demonstrated how the 2012 DOJ objection,
entered under the unconstitutional strictures of Section 4(b),
escapes malady. Indeed, Shelby County held that Section 4(b)
was facially unconstitutional. See id. at 2621-22, 2629-30.
Thus, the coverage formula “is unconstitutional in all its
applications,” including when the State submitted Act No.
719 for preclearance in 2012. Id. at 2630. In the absence of
this formula, Georgia is not a “covered” jurisdiction subject to
the preclearance requirements of Section 5 and thus need not
obtain preclearance for Act No. 719. Consequently, the 2012
DOJ objection is inescapably unenforceable under Section 5.


This conclusion is supported by the application of Harper v.
Va. Dep't of Taxation, 509 U.S. 86 (1993). Harper held:


When this Court applies a rule of federal law to the parties
before it, that rule is the controlling interpretation of federal
law and must be given full retroactive effect in all cases
still open on direct review and as to all events, regardless of
whether such events predate or postdate our announcement
of the rule.


Id. at 97. Plaintiffs argue that Shelby County should not
be applied retroactively because the 2012 DOJ objection
was not the subject of a case open on direct review in
2013. Plaintiffs, however, ignore the structure of Section 5.
“Covered” jurisdictions may enforce a voting change only
after obtaining either administrative or judicial preclearance.
See 42 U.S.C. § 1973c(a). Any determination by the Attorney
General to object to a particular change has no effect
on a jurisdiction's right to bring a declaratory judgment
action seeking preclearance of the same change. See 28
C.F.R. § 51.11. Further, there is no deadline to seek judicial
preclearance under Section 5. See 42 U.S.C. § 1973c(a).


Consequently, whether Georgia could enforce Act No. 719
remained an open question when Shelby County was decided
because Georgia was free to file an action seeking judicial
preclearance in the District Court for the District of Columbia.
Under Harper, Shelby County applies retroactively and
eliminates Georgia's need to obtain preclearance to hold the
May 20, 2014 elections.


In addition, Plaintiffs fail to cite to a single case decided after
Shelby County requiring a state to obtain preclearance. In
fact, to the Court's knowledge, all other courts to date that
have faced this question have reached the same conclusion:
Shelby County removed any requirements that previously
“covered” jurisdictions seek preclearance before enforcing
voting changes. See Hall v. Louisiana, No. 12-00657-BAJ-
RLB, 2013 WL 5405656, at *6 (M.D. La. Sept. 27, 2013)
(holding that Shelby County applied retroactively to nullify
all of the plaintiff's claims, even those for failure to preclear


actions prior to the 2006 reauthorization);2 Bird v. Sumter
Cnty Bd. of Educ., No. 1:12-CV-76, 2013 WL 5797653, at *3
(M.D. Ga. Oct. 28, 2013) (holding that after Shelby County,
“[t]he issue of preclearance is no longer extant”). The early
returns do not appear to support Plaintiffs' position.


2 Unlike Plaintiffs here, the plaintiff in Hall conceded that
his Section 5 claims based on actions that occurred after
reauthorization of the Voting Rights Act in 2006 were a
nullity. Id. at *5.


*4  In sum, Shelby County is dispositive of Plaintiffs' claim.
Georgia is no longer a “covered” jurisdiction subject to
the preclearance requirements of Section 5. Consequently,
the 2012 DOJ objection is unenforceable. Because Plaintiffs
cannot state a cognizable claim for relief under Section 5,
Defendants' motion to dismiss is GRANTED. As discussed
in the following section, the Court has the authority to dismiss
this action without assembling a three-judge court.


III. APPOINTMENT OF A THREE-JUDGE COURT


Plaintiffs move for the appointment of a three-judge court.
(Doc. no. 4.) According to Section 5, “[a]ny action under
this section shall be heard and determined by a court of three
judges in accordance with the provisions of section 2284
of Title 28.” 42 U.S.C. § 1973c(a). “Upon the filing of a
request for three judges, the judge to whom the request is
presented shall, unless he determines that three judges are not
required, immediately notify the chief judge of the circuit,
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who shall designate two other judgest[.]” 28 U.S.C. § 2284(b)
(1)(emphasis added). Thus, “the single-judge district court
to whom the request for a three-judge court is made has the
authority to determine if a three-judge court is required.”
United States v. Saint Landry Parish Sch. Bd., 601 F.2d 859,


863 (5th Cir. 1979).3


3 See Bonner v. City of Prichard, Ala., 661 F.2d 1206, 1207
(11th Cir. 1981) (holding Fifth Circuit decisions made on
or before September 30, 1981, are binding precedent in
Eleventh Circuit).


A three-judge court is not required if the plaintiff's claim
is constitutionally insubstantial or without merit. See Bailey
v. Patterson, 369 U.S. 31, 33 (1962); Goosby v. Osser, 409
U.S. 512, 518 (1973); LaRouche v. Fowler, 152 F.3d 974,
982 (D.C. Cir. 1998); Saint Landry Parish Sch. Bd., 601
F.2d at 863; see also Woodard v. Mayor and City Council
of Lumber City, Ga., 676 F. Supp. 255, 256 (S.D. Ga.
1987) (“where the constitutional issue presented is patently
frivolous or insubstantial, it is not necessary to undergo
the delay and expense of convening such a court”). “
‘Constitutional insubstantiality’ for this purpose has been
equated with such concepts as ‘essentially fictitious,’ ‘wholly
insubstantial,’ ‘obviously frivolous,’ and ‘obviously without
merit[.]’ ” Goosby, 409 U.S. at 518 (internal citations and
punctuation omitted). Thus, “[a] claim is insubstantial only if
its unsoundness so clearly results from the previous decisions
of [the Supreme Court] as to foreclose the subject and leave no
room for the inference that the questions sought to be raised
can be the subject of controversy.” Id. (internal quotations
omitted).


Here, Plaintiffs' Section 5 claim is constitutionally
insubstantial and without merit. As discussed above, Shelby
County held that Section 4(b)'s coverage formula was
unconstitutional. 133 S. Ct. at 2631. Without this formula,
Georgia is no longer a covered jurisdiction subject to the
preclearance strictures of Section 5 and the DOJ's objection
is unenforceable. The Supreme Court's decision in Shelby
County clearly and unquestionably forecloses Plaintiffs'
requested relief, rendering Plaintiffs' claims constitutionally
insubstantial and without merit. Accordingly, a three-judge
court is not required under § 2284 and Plaintiffs' motion (doc.
no. 4) is DENIED.


IV. CONCLUSION


Accordingly, Defendants' motion to dismiss (doc. no. 17)
is GRANTED. Plaintiffs' motion for appointment of a
three-judge court (doc. no. 4) is DENIED and motion for
preliminary injunction (doc. no. 8) is DENIED AS MOOT.
The Clerk is DIRECTED to terminate all deadlines and
motions, and CLOSE the case.


*5  ORDER ENTERED at Augusta, Georgia, this 13th day
of May, 2014.


All Citations


Not Reported in Fed. Supp., 2014 WL 12810317


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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January 7, 2021


How Democrats Won The Georgia Runoffs
fivethirtyeight.com/features/how-democrats-won-the-georgia-runoffs/


On Tuesday, Democrats won both Georgia runoff elections — and control of the U.S.
Senate. Democrat Raphael Warnock defeated Republican Sen. Kelly Loeffler 50.8 percent to
49.2 percent in the special election, and Democrat Jon Ossoff defeated Republican David
Perdue, whose term as senator expired on Sunday, 50.4 percent to 49.6 percent in the
regularly scheduled contest.


 


It’s hard to overstate how precedent-shattering this election was. Going into 2020, it was a
political axiom that Democrats always fared worse in runoff elections than in the general;
Republicans had improved on their margins in seven out of the eight previous runoff
elections in Georgia history. But this week, Ossoff and Warnock won despite Republicans
getting more votes than Democrats in both races in November.


For just the second time, Dems gained in the runoffs


Shift in vote margin between the general election and the runoff, for statewide races in
Georgia


Year Office General Margin Runoff Margin Diff.


2020 U.S. Senate R+1.8 D+0.8 D+2.6


2020 U.S. Senate* R+1.0 D+1.7 D+2.7


2020 Public Service Commission R+2.9 R+1.1 D+1.8


2018 Secretary of State R+0.4 R+3.8 R+3.4


2018 Public Service Commission R+2.1 R+3.5 R+1.4


2008 U.S. Senate R+2.9 R+14.9 R+12.0


2008 Public Service Commission D+0.6 R+13.0 R+13.7


2006 Public Service Commission D+2.6 R+4.4 R+7.0


1998 Public Service Commission* D+15.8 D+31.4 D+15.6


1992 U.S. Senate D+1.6 R+1.3 R+2.9


1992 Public Service Commission R+0.7 R+13.6 R+12.9


1
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That might have been made possible by the fact that turnout was completely off the charts.
Over 4.4 million people voted in Tuesday’s election — more than double the number who
voted in Georgia’s 2008 Senate runoff, which was previously the highest-turnout runoff in
Georgia history. A full 60 percent of eligible voters (as estimated by Michael McDonald of the
University of Florida) cast a ballot — higher than Georgia’s turnout rate in the 2016
presidential election! It looks like the high stakes of the election (it determined control of the
Senate) and the massive amount of money spent ($833 million between the two races) really
motivated people to vote.


Turnout in the Georgia runoffs shattered records


Three ways to measure turnout in every runoff election in Georgia


Share of …


Cycle Office Runoff Turnout Nov. Turnout Eligible Voters


2020 U.S. Senate* 4,444,832 90% 60%


2020 U.S. Senate 4,444,780 90 60


2020 Public Service Commission 4,397,407 91 60


2008 U.S. Senate 2,137,956 57 34


2008 Public Service Commission 2,010,329 56 32


2018 Secretary of State 1,473,904 38 20


2018 Public Service Commission 1,465,820 38 20


1992 U.S. Senate 1,253,991 56 26


1992 Public Service Commission 1,159,605 57 24


2006 Public Service Commission 215,092 11 4


1998 Public Service Commission* 114,343 9 2


Indeed, turnout was nearly 90 percent of what it was in the general election. That probably
made the runoff electorate look more like the general-election electorate than it does in a
typical runoff, which may help explain why Democrats gained ground rather than lost it.


Looking at county-level results, we can see a couple of trends, the most important of which is
that Warnock and Ossoff both tended to improve on Joe Biden’s margin in places with a
large share of Black voters. (To keep things simple, the charts below show just Ossoff, but
Warnock’s results look almost identical.) This includes both suburban counties like Clayton,
in the Atlanta metropolitan area, where Warnock did 6 percentage points better than Biden,
as well as more rural counties like Randolph, in Georgia’s Black Belt. And turnout among
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Black voters seems to have been up, as well: According to the Fox News Voter Analysis,
Black Americans made up 32 percent of the runoff electorate, up from 29 percent in
November. This corresponds with trends at the county level, which also show higher turnout
in counties where a larger share of the population is Black.


At the same time, though, Warnock and Ossoff actually slightly underperformed Biden in
counties with a particularly high share of college-educated voters, such as Forsyth, where 52
percent of the population has a college degree but only 3 percent is Black.


It’s obviously hard to know whether these demographic relationships we see at the county
level will hold among voters across the state — we won’t know that until we have more
detailed voter data. But after suburbanites, especially white college-educated ones, were
credited with swinging the state blue in the presidential election, these charts suggest that
the Democratic senators-elect owe their wins to Black voters. It seems that split-ticket voters
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from the general election — who voted Biden for president but Republicans for the Senate,
and who were largely concentrated in the wealthy Atlanta suburbs — were not key to the
Democratic victory after all.


The second trend we can spot at the county level is that GOP turnout seems to have been
down. Headed into the election, party officials worried that some Republicans might be
discouraged from voting due to Trump’s continued false claims of election fraud that have
now resulted in violence and insurrection at the Capitol. Early and absentee voting lagged in
redder parts of the state, for instance, and while Republicans hoped Election Day turnout
would make up for this deficit — GOP voters were generally less likely to vote by mail or at
early-voting locations — it seems their fears were somewhat realized. As the chart below
shows, the better Trump did in a county in November, the more its turnout tended to drop in
the runoffs compared to the general election.
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We should be careful, though, not to overstate the extent to which Trump’s claims
discouraged Republican participation. After all, plenty of Republicans still showed up to vote
— enough to help set a record for runoff turnout. But critically, turnout tended to be just a bit
higher in more Democratic-leaning areas of the state. So the upshot is that while Trump’s
approach may have encouraged plenty of Republicans to vote, he probably pushed plenty of
Democrats to go to the polls, too.


Of course, there are two other factors here that are a bit harder to untangle. First, some
Republican voters may have been harder to motivate than they were in November because
Trump himself wasn’t on the ballot — after all, the runoffs mirrored other off-cycle elections,
like the 2017 Alabama Senate special election or the 2018 midterms, where Republican
voter turnout was down and the Democrats outperformed their recent presidential
benchmark. Additionally, the fact that Trump’s approval rating has slipped since November
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probably hurt the GOP, too. (For context, Trump’s approval rating in November 2018, when
Democrats won back the House of Representatives, was roughly the same as it now — in
the low 40s.)


Whether Democrats can keep their foothold in Georgia is another question. Trump’s
unpopularity likely contributed to a Democratic-leaning national environment that may not
hold in, say, 2022, when Warnock will have to run for a full six-year term. And according to
the presidential results, Georgia is still a slightly Republican-leaning state (Biden won the
state by 0.3 points, but he won the national popular vote by 4.4 points, so Georgia remains
more Republican than the country as a whole). Tuesday’s results certainly hold promise for
Democrats hoping to turn Georgia into the next Virginia — a formerly Republican Southern
state turned solidly blue by demographic change — but nothing is guaranteed.
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ORDER


I. INTRODUCTION
*1  “No right is more precious in a free country than that


of having a voice in the election of those who make the
laws under which, as good citizens, we must live. Other
rights, even the most basic, are illusory if the right to vote is
undermined.” Wesberry v. Sanders, 376 U.S. 1, 17, 84 S.Ct.
526, 535, 11 L.Ed.2d 481 (1964).


Accordingly, “[e]very voter ..., whether he votes for a
candidate with little chance of winning or for one with little
chance of losing, has a right under the Constitution to have his
vote fairly counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211, 227, 94


S.Ct. 2253, 2263–64, 41 L.Ed.2d 20 (1974). “The right to vote
freely for the candidate of one's choice is of the essence of
a democratic society, and any restrictions on that right strike
at the heart of representative government. And the right of
suffrage can be denied by a debasement or dilution of the
weight of a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.” Reynolds v.
Sims, 377 U.S. 533, 555, 84 S.Ct. 1362, 1378, 12 L.Ed.2d 506
(1964).


“Confidence in the integrity of our electoral processes is
essential to the functioning of our participatory democracy.
Voter fraud drives honest citizens out of the democratic
process and breeds distrust of our government. Voters who
fear their legitimate votes will be outweighed by fraudulent
ones will feel disenfranchised.” Purcell v. Gonzalez, 549 U.S.
1, 3, 127 S.Ct. 5, 7, 166 L.Ed.2d 1 (2006).


“[T]he electoral system cannot inspire public confidence if
no safeguards exist to deter or detect fraud or to confirm the
identity of voters.” Crawford v. Marion County Election Bd.,
553 U.S.—, 553 U.S. 181, 128 S.Ct. 1610, 1620, 170 L.Ed.2d
574 (2008) (quotation marks and citation omitted) (noting that
“public confidence in the integrity of the electoral process
has independent significance, because it encourages citizen
participation in the democratic process”).


II. BACKGROUND
Plaintiff Jose Morales (alternatively “Plaintiff” or “Morales”)
resides in Cherokee County, Georgia and became a
naturalized United States citizen in November 2007. He is
a registered student at Kennesaw State University. Morales
obtained his Georgia driver's license in 2006, prior to
becoming a U.S. citizen. In September 2008, he completed a
voter registration application on campus.


Thereafter, Morales received a letter dated 19 September
2008 from the Cherokee County Elections and Registration
(“County Registrar”) office. Citing procedures set out in the
Georgia Election Code, the letter informed Morales that he
was required to provide verification of his citizenship. On 26
September 2008, the County Registrar's office sent Morales
a second letter stating that he might not be qualified to
vote because his citizenship status was unclear. Morales was
advised in the letter that a hearing had been scheduled for
15 October 2008 to determine his qualifications. At some
time on 26 September 2008, Morales appeared at the County
Registrar's office where he presented his passport as evidence
of his United States citizenship. The passport was accepted as
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verification and the next day, 27 September 2008, the voter
registration records were changed to indicate Morales was
eligible and registered to vote. A short time later, Morales
received his voter registration card. On 10 October 2008, a
letter was sent to Morales advising him that his 15 October
2008 hearing had been cancelled and informing him “YOU
WILL BE ALLOWED TO VOTE.”


*2  On 9 October 2008, after Morales had received his voter
registration card but the day before the 10 October 2008
letter was sent confirming his eligibility and registration to
vote, Morales filed this lawsuit with the district court seeking


a temporary restraining order (“TRO”)1 and preliminary
injunction against Georgia's Secretary of State, Karen Handel
(“the Secretary”). Morales's claim for the TRO was based


upon Section 5 of the Voting Rights Act of 1965.2 Section
5 prohibits certain states with a specified history of voting
discrimination from enacting or administering a change in
existing voting practice or procedure without first receiving
“preclearance” from the United States Department of Justice
(“DOJ”) or the United States District Court for the District
of Columbia. See 42 U.S.C. § 1973c, as amended by Pub.L.
109–246, 120 Stat. 577 (2006). The State of Georgia is subject
to the requirements of Section 5. See id.; 28 C.F.R. app. §
51. Preclearance is necessary to ensure that a voting change
“neither has the purpose nor will have the effect of denying
or abridging the right to vote on account of race or color.” 42
U.S.C. § 1973c.


1 Morales requested a temporary restraining order
specifically directing the Georgia Secretary of State
to: (1) cease using any citizenship data derived from
the Department of Driver Services' database; (2) direct
all county boards of elections to cease using any
lists derived from that citizenship data as the basis
for voter challenges, correspondences, hearings, or
removals; (3) direct all county boards to immediately
send letters rescinding previous correspondences based
on the database matching lists; (4) report any county
that refuses to comply; and (5) rescind the Secretary's
prior 24 September 2008 memorandum on absentee voter
procedures. (Compl.¶¶ A–C.)


2 Morales also based his claim on alleged violations of the
National Voter Registration Act (“NVRA”), 42 U.S.C. §
1973gg et seq. As a three-judge court convened pursuant
to Section 5, we are only required to address claims under
that section, though we could hear related claims as well.
See Allee v. Medrano, 416 U.S. 802, 812, 94 S.Ct. 2191,
2198, 40 L.Ed.2d 566 (1974) (noting that a three-judge


court could hear claims ancillary to those for which a
three-judge court was statutorily required, even if those
ancillary claims would not otherwise be heard by such a
court). Although the court received evidence and heard
argument on the NVRA claim at the 22 October hearing,
we exercise our discretion not to address that claim,
which will instead be decided by a single-judge court.
See White v. Alabama, 851 F.Supp. 427, 429 (finding
it proper for a three-judge court to sever non-Section 5
claims for resolution by a single-judge court).


In this case, the “change” in voting practice or procedure
alluded to concerns Georgia's attempt to comply with the


provisions of the Help America Vote Act (“HAVA”),3 passed
by Congress in 2002, which requires the Secretary to maintain


a statewide database of registered voters.4 One of the two
principal purposes of HAVA is to prevent voter fraud, and
the Act requires that the Secretary create a system to verify
the information on voter registration applications by matching
the registration information against the State's Department of
Driver Services (“DDS”) database and the Social Security
Administration (“SSA”) database. See 42 U.S.C. § 15483;
Florida State Conf. of the NAACP v. Browning, 522 F.3d 1153,
1168 (11th Cir.2008). When Morales's voter registration
information was matched with the information in the DDS
and SSA databases, the match results indicated that Morales
might not be a citizen. Because he was “flagged” in the
database, the County Registrar sent him the 19 September


2008 letter requiring him to verify his citizenship.5


3 HAVA recognizes the fundamental requirement of
United States citizenship to vote in federal elections
by specifically providing, in the new mail-in ballot
procedures, for the requirement that mail-in ballots
include the question: “Are you a citizen of the United
States of America?” 42 U.S.C. § 15483(b)(4)(A)(i).


4 The Georgia Election Code provides that the Secretary
of State is responsible for coordinating the obligations of
the State under HAVA. O.C.G.A. § 21–2–50.


5 It appears that Morales was flagged in the database
because he did not become a citizen until after
he obtained his driver's license. Morales became a
naturalized citizen on 7 November 2007. In Georgia, an
applicant for a driver's license indicates whether he is or
is not a U.S. citizen.


On 16 October 2008 the Chief Judge of this court entered
an order denying Plaintiff's requested TRO. He found that
no specific irreparable harm would occur before the three-
judge court convened to warrant entry of the requested TRO.
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In considering the harm to the Secretary should such a
TRO be granted, the court concluded that it was necessary
to allow for further development of the factual record.
The court also concluded that granting the requested TRO
would effectively prevent the Secretary and those acting in
concert with her, specifically the 159 county registrars and
their companion election boards, from removing fraudulent
or disqualified voters from the voting lists. Such inability
was found to significantly injure and diminish the public's
respect for, and confidence in, the electoral process. Also,
the court, in weighing the interests of the parties, concluded
that the Secretary's ability to maintain reliable voter lists
was paramount to the temporary and minor inconvenience
to those individuals whose eligibility had been questioned
on the grounds of citizenship. Finally, the court opined that
the temporary relief sought by Plaintiff would likely lead to
significant voter confusion.


*3  This case involves a complex area of the law that is
freighted with significance given its timing and nature. As
such, a clear understanding of the competing interests before
us is in order. First, we sketch the contours of the current
voting process in Georgia.


A. Registration
Under both the Georgia Constitution and provisions within
the Georgia election code, a person must be a citizen of the
United States to register and vote in Georgia. Ga. Const. art.
II, § I, ¶ II; O.C.G.A. §§ 21–2–216(a)(2), 21–2–220(b). To
register to vote in Georgia, a person must be at least eighteen
years old and a resident of the county in which he or she seeks
to vote. O.C.G.A. § 21–2–216. A “resident” of Georgia is
defined under the state's motor vehicle code as either a United
States citizen or an alien with legal authorization from the
U.S. government for his or her residency. Id. § 40–5–1(15).
Only Georgia residents may obtain either a driver's license or
an identification card from the DDS. Id. §§ 40–5–20(a), 40–
5–100(a).


A person can apply to register as an elector6 in person
through the DDS, the Department of Natural Resources, other
designated offices or by mail-in voter registration application.
Id. § 21–2–220. It is important to note that Georgia has no
statutory framework within which same-day registration and
voting can take place. A person who applies to register to vote
for the first time in Georgia is not “registered” to vote at the
time he or she submits a voter registration application to one
of the 159 county registrars. The person is only “registered”


once eligibility has been established. Georgia law provides
that a county board of registrars has the right and duty to
examine the qualifications to be an elector in the county. Id.
§ 21–2–228. The Georgia Election Code further provides that
a board of registrars may hold a hearing, upon three days
written notice, to examine the qualification or disqualification
of applicants or electors and may require the production of
documents and subpoena witnesses. Id. If a board of registrars
determines that a person is not qualified to register or remain
registered to vote, the individual is provided written notice
of that decision and may appeal that decision to the Superior
Court. Id. § 21–2–228(e, f).


6 The term “elector” under Georgia law means a person
registered to vote. Id. § 21–2–216(a).


B. Voting
In Georgia, votes are cast using either a direct reporting
electronic machine (“DRE machine”) or a paper ballot. Votes
that are cast via the DRE machine are final, cannot be
retrieved, and the vote of a particular elector cannot be
identified after the DRE vote is cast. There are three kinds
of paper ballots—“absentee ballots,” “provisional ballots,”
and “challenged ballots.” An absentee ballot is mailed to a
registered elector upon request. The elector then votes the
ballot, places it in an envelope, signs an oath printed on the
envelope, places that envelope inside another envelope and
mails the whole package back to the registrar any time before
the day of the election. Id. § 21–2–385(a).


*4  Provisional ballots look exactly like absentee ballots but
are used for different purposes. Id. § 21–2–419(a). Provisional
ballots are provided to individuals who present themselves
at a polling place on election day and claim to be registered
electors, but whose names do not appear on the official list
of registered electors. Id. § 21–2–418(a). The provisional
ballots, once voted, are placed in colored envelopes to
differentiate them from other types of paper ballots and then
placed in a separate, secure ballot box. Id. § 21–2–419(a). A
registrar has forty-eight hours after the election to determine
whether those casting the provisional ballots had, in fact,
registered to vote. Id. § 21–2–419(c). There is no right to
appeal the refusal to count provisional ballots.


Challenged ballots mirror absentee and provisional ballots in
appearance. However, challenged ballots are provided only
to those individuals whose status as a registered elector is
challenged by either the registrar or another citizen. Id. §
21–2–230. If practicable, registrars are directed to clear up
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any challenges prior to election day. If an eligibility issue
cannot be resolved in that time, the challenged individuals are
permitted to cast a “challenged” ballot. The Georgia election
code requires registrars to resolve all challenged ballots prior
to the certification of the election results. Id. Written notice
is then provided to the challenged elector indicating whether
the challenge was successful. If the challenge is successful,
the elector may then appeal that decision to a Superior Court.
Id. An appeal does not delay the certification process. Id. §§
21–2–229(e), 21–2–230.


III. LEGAL STANDARDS


A. Jurisdiction
At the hearing on 22 October 2008, the members of the court
inquired of all parties as to whether, in light of Morales having
secured a voting card and the assurances of his registrar (and
the Secretary of State) that he would be allowed to vote,
there remained Article III standing. Essentially, the court
wondered aloud if the case were moot, given that the sole
plaintiff in the controversy had achieved complete relief.
While the complaint seeks relief for those “similarly situated”
to Morales, there are no class allegations in this complaint and
recognition of a class has not been pressed or adjudicated, A
review of the pertinent precedents reveals that our jurisdiction
here is a thorny issue not easily resolved.


Morales, based upon the voluntary action by his registrar,
reinforced by in-court assurances from the Secretary that
he will be able to cast his vote, appears to have achieved
the relief he sought for himself when he filed this action.
Clearly, at the time of the filing of this action the court
had Article III jurisdiction—that point is not at issue. It is
the subsequent, voluntary actions by the Secretary and other
election officials in response to Morales' efforts to establish
his eligibility that have occasioned a suggestion of mootness.
However, it should be stressed that Morales challenged, and
held an individual right to do so, the lack of preclearance as
to the changes in the electoral process caused by Georgia's
compliance with HAVA.


*5  We conclude that this case, under the unique facts
before us, satisfies an exception to the mootness doctrine
in that the injury complained of viz Section 5 constitutes a
“wrong capable of repetition, yet evading review.” Southern
Pac. Terminal Co. v. ICC, 219 U.S. 498, 515, 31 S.Ct.
279, 283, 55 L.Ed. 310 (1911). As long as Georgia's system
for compiling the databases “remains and controls future
elections[,]” Moore v. Ogilvie, 394 U.S. 814, 816, 89 S.Ct.


1493, 1494, 23 L.Ed.2d 1 (1969), we think the exception
as outlined by the Supreme Court in a range of cases
starting with Southern Pacific and running through Morse v.
Republican Party of Virginia. 517 U.S. 186, 116 S.Ct. 1186,


134 L.Ed.2d 347 (1996), applies.7


7 In Morse, the Court observed: “Like other
cases challenging electoral practices, therefore, this
controversy is not moot because it is capable of
repetition, yet evading review.” Morse v. Republican
Party of Va., 517 U.S. at 235 n. 48, 116 S.Ct. at 1213
(quotation marks omitted) (emphasis added).


First, the injury at bar appears to be of a type likely to befall
the plaintiff again. If Morales undertakes one of the actions
that would cause his eligibility to be questioned by reference
to the databases at issue, there is a “reasonable expectation
that ... [he] would be subjected to the same action again.”
Weinstein v. Bradford, 423 U.S. 147, 149, 96 S.Ct. 347, 348–
49, 46 L.Ed.2d 350 (1975). Second, the injury here is of
inherently limited duration and is likely to always become
moot before federal court litigation is completed. Ogilvie, 394
U.S. at 816.


Our circuit also has addressed this well-established exception
to the mootness doctrine. We have held that “[t]his exception
allows a court to reach the merits of a case which is otherwise
moot if (1) there is a reasonable expectation or a demonstrated
probability that the same controversy will recur involving the
same complaining party, and (2) the challenged action was in
its duration too short to be fully litigated prior to its cessation
or expiration.” Brooks v. Georgia State Bd. of Elections, 59
F.3d 1114, 1120 (11th Cir.1995).


Here, given the strong public interest in maintaining
confidence in the electoral process, the voluntary nature of
the actions undertaken to provide temporal relief to Morales
in response to the citizenship evidence he submitted, the
ability of the Secretary or other election officials (i.e., the
159 county voter registrars in Georgia) to resume the process
and procedures challenged, and the press of time involved in
the election cycle, the court is persuaded that the exception
to the mootness doctrine exists. The Secretary also concedes
Morales and a few thousand other voter applicants were
subject to the citizenship verification procedures he now
challenges even though Morales himself was cleared to vote.
Accordingly, we have proceeded to rule on this case within
the parameters discussed below.
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B. Voting Rights Act
Congress passed the Voting Rights Act in 1965 to end the
practice of racial discrimination in voting in various Southern
states, including Georgia. See South Carolina v. Katzenbach,
383 U.S. 301, 315, 329–30, 86 S.Ct. 803, 812, 819, 15
L.Ed.2d 769 (1966). Section 5 of the Act assists in achieving
this goal by “suspend[ing] new voting regulations pending
scrutiny by federal authorities to determine whether their use
would violate the Fifteenth Amendment.” Id. at 334, 86 S.Ct.
at 822. All changes in the voting process of a covered state
would have to be precleared by the Department of Justice in
order for that state to implement it, “so long as those changes
reflect policy choices made by state or local officials.” Young
v. Fordice. 520 U.S. 273, 284, 117 S.Ct. 1228, 1235–36, 137
L.Ed.2d 448 (1997); see also Allen v. State Bd. of Elections.
393 U.S. 544, 566, 89 S.Ct. 817, 832, 22 L.Ed.2d 1 (1969)
(noting that “Congress intended to reach any state enactment
which altered the election law of a covered State in even a
minor way”).


*6  The Supreme Court has separated cases involving
preclearance issues into two categories—“substantive
discrimination” questions and “coverage” questions. Id. at
559, 89 S.Ct. at 828. “Substantive discrimination” cases
involve the issue of whether a change has the “purpose or
effect” of infringing on the right to vote based on race or color.
Perkins v. Matthews. 400 U.S. 379, 384–85, 91 S.Ct. 431,
435, 27 L.Ed.2d 476 (1971). Only the Attorney General and
the United States District Court for the District of Columbia
have the authority to make preclearance decisions in such
cases. See id. Accordingly, states making substantive changes
to their voting procedures must either seek a declaratory
judgment from the District Court for the District of Columbia
or submit materials describing the change to the Attorney
General. See 42 U.S.C. § 1973c; Morris v. Gressette, 432 U.S.
491, 502, 97 S.Ct. 2411, 2419, 53 L.Ed.2d 506 (1977). The
state would be permitted to implement the changes under the
latter alternative if “it has (i) filed a complete submission with
the Attorney General, and (ii) received no objection from that


office within 60 days.”8 Morris. 432 U.S. at 502, 97 S.Ct. at
2419.


8 Under this standard, the Attorney General would not
have to affirmatively approve the change, rather he only
must not have issued an objection to it. See Morris. 432
U.S. at 502, 97 S.Ct. at 2419.


“Coverage” questions, on the other hand, involve the
preliminary question of “whether a particular state enactment


is subject to the provisions of the Voting Rights Act,
and therefore must be submitted for approval before
enforcement.” Allen. 393 U.S. at 558–59, 89 S.Ct. at 828.
A private party, as well as the United States, has standing
to “seek a declaratory judgment that a new state enactment
is governed by § 5,” and, if “the State has failed to submit
the covered enactment for § 5 approval, the private party has
standing to obtain an injunction against further enforcement,
pending the State's submission of the [covered enactment]
pursuant to § 5.” Id. at 555, 89 S.Ct. at 826; see also 42 U.S.C.
§ 1973j(d), (f). All such actions must be heard by three-
judge district courts, in accordance with the provisions of 28
U.S.C. § 2284, the decisions of which would be immediately
appealable to the Supreme Court. See 42 U.S.C. § 1973c(a).


The present dispute involves a coverage action brought
against a state subject to the preclearance requirements of
Section 5. In addressing whether a Section 5 violation has
occurred, we engage in a three-step analysis. See Lopez v.
Monterey County, Cal., 519 U.S. 9, 23, 117 S.Ct. 340, 349,
136 L.Ed.2d 273 (1996). First, we must determine whether
the state's enactment constitutes a change covered under
Section 5. See id. Second, if the action does constitute a
change, we then look at whether the state has satisfied the
requirements for Section 5 approval. See id. Finally, if the
approval requirements have not been met, we then must
determine “what temporary remedy, if any, is appropriate”
until such time as preclearance is obtained or the proposed
change abandoned. Id.


In order to evaluate whether a practice constitutes a “change”
under Section 5, we must compare it to the “baseline” for
that coverage jurisdiction. See Riley v. Kennedy, 553 U.S.—,
553 U.S. 406, 128 S.Ct. 1970, 1982, 170 L.Ed.2d 837 (2008).
The “baseline” would be “the most recent practice that was
both precleared and in force or effect.” Id. (quotation marks
and citation omitted). After determining this baseline, we then
must look at “whether a State has enact[ed] or is seek[ing]
to administer a practice or procedure that is different enough
from the baseline to qualify as a change.” See id. (quotation
marks and citation omitted).


C. Help America Vote Act of 2002
*7  As previously noted, Congress passed the Help America


Vote Act of 2002, 42 U.S.C. § 15301 et seq., as part of an effort
to reform federal election administration. See Browning, 522
F.3d at 1155. Under HAVA, states are required to establish
and maintain a centralized computerized voter registration list
that contains the name and registration information for every
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legally registered voter in that state. See 42 U.S.C. § 15483(a).
Each registered voter in the list must be assigned a unique
identification number. See id. § 15483(a)(1)(A)(iii).


HAVA also imposes a series of voter verification requirements
on states, thereby limiting their ability to accept and process
applications for voter registration. When an individual fills
out such an application, she is required to provide either
her driver's license number or the last four digits of her
Social Security number. See id. § 15483(a)(5)(A)(i). If she
does not have one, the state must assign her a unique
identifying number, which should be the same as the one
used for her entry in the computerized list. See id. §
15483(a)(5)(A)(ii). For all new applicants, HAVA gives states
the discretion to decide on the appropriate standards for
evaluating, in accordance with state law, whether an applicant
provided sufficient and valid information to meet the statute's
requirements. See id. § 15483(a)(5)(A)(iii). As part of the
voter verification process, HAVA requires the chief state
election official, here the Secretary, to enter into an agreement
with the official in charge of the state motor vehicle authority.
See id § 15483(a)(5)(B)(i). Under the terms of such an
agreement, information from the statewide voter registration
system would be matched with that contained in the motor
vehicle authority's database, though only to the extent needed
to permit the assessment of the accuracy of the information
contained on the registration applications. See id. The motor
vehicle authority must enter into a similar agreement with the
Commissioner of Social Security, which would cover those
situations in which no driver's license number was provided.
See id. §§ 405(r)(8), 15483(a)(5)(B) (ii).


Georgia only began to comply with the voter verification
provisions of HAVA in March of 2007, when the Secretary
entered into an information-sharing agreement with the


DDS.9 Under this agreement, DDS verifies the following
fields from registration applications: driver's license number,
last name, first name, date of birth, last four digits of Social
Security number, and citizenship status. DDS has also entered
into an agreement with the SSA, pursuant to which the SSA
will verify the accuracy of the following fields from the
applications: forename/surname, date of birth, last four digits
of Social Security number, and whether the individual is
deceased.


9 Until 2006, Georgia believed itself to be exempted
from these requirements based on 42 U.S.C. § 15483(a)
(5)(D), which exempts states which are permitted to
request applicants to provide their full nine-digit Social


Security numbers. A 2006 court order forbade the use of
complete Social Security numbers, in response to which
Georgia agreed to follow the HAVA scheme pursuant to a
consent decree. See Schwier v. Cox. 439 F.3d 1285 (11th
Cir.2006).


As part of its compliance with HAVA's requirements, Georgia
has created a voter registration database, which contains
the information from all applicants. All newly inputted
information is transmitted to the DDS every week night in
order for DDS to conduct the HAVA verification process.
DDS sends this information on to the SSA. The next business
day, the results of DDS and SSA verification are available
to county registrars, who can access the information either
by looking up an individual applicant in the database or
by requesting a county-wide compilation report. If the data
verification process could not verify that the applicant was
a United States citizen, then the registrar would be made
aware of the discrepancy. This would occur either by “NON–
CITIZEN” or “N” being displayed in flashing red letters on
the screen when that applicant's registration entry is displayed


or by an otation on the compilation report.10 If a registrar
receives this information, the Secretary has suggested, but
cannot require, that the registrar treat the application in the
manner prescribed under Sections 21–2–226 and 21–2–228
of the Georgia Election Code for challenging the vote. In the
absence of clear guidance from the Secretary, registrars for the
159 counties in Georgia could conceivably adopt a range of


disparate methodologies for resolving these discrepancies.11


At the time of the 22 October hearing, these voter verification
processes had identified 50,378 applications with potential
data mismatches in any of the listed categories, 4538 of which


involved questions of citizenship.12


10 Based on the record and responses at the 22 October 2008
hearing, it appears that the registrars would be similarly
notified if any of the other fields could not be verified.
However, questionable citizenship is the only one that
would produce a flashing red light on the computer
screen.


11 Many registrars appear to have dispatched letters to
potential ineligible voters, as occurred with Morales.
They could also have adopted other methods, such as
calling those applicants, visiting their reported addresses,
or performing general research into birth records and so
on.


12 The vast majority of these came from applications
involving individuals trying to register for the first
time—3821 of the 4538 citizenship mismatches and
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47,190 of the 50,378 total mismatches. At the time of
the hearing, Georgia had processed and submitted for
verification more than 550,000 registration applications.


IV. DISCUSSION
*8  The changes Georgia adopted as a result of HAVA


must be compared against the Section 5 baseline in order
to determine if they constitute a change that should have


been precleared. According to the DOJ,13 the appropriate
baseline would be the system Georgia had in place at the
time HAVA was adopted. At that point in time, the state
did not have an automated system for verifying registration
applicant information nor any standards for operating that
system. Given this baseline, there are at least two features
of Georgia's post-HAVA system that constitute changes that
require preclearance. One is the comparison of information in
the DDS and SSA databases that results in the identification
of applicants whose eligibility could not be verified. The
other is the disparate methodologies employed by registrars in
attempting to evaluate, notify and qualify potential ineligible


voters.14 Though these could both be characterized as
exercises of local discretion, permitted under federal and state
law, in response to the federal mandate of HAVA, this does
not shield them from review under Section 5. See Young. 520
U.S. at 284, 117 S.Ct. at 1235–36 (noting that preclearance
is required, even when “the changes are made in an effort
to comply with federal law”). The two changes which were
implemented by the State and its county registrars reflect
policy choices requiring preclearance under Section 5.


13 The DOJ requested to participate in this action as amicus
curie and, by agreement of the parties and the court, was
permitted to do so.


14 The Court implies no ruling on whether the 159 local
registrars must seek preclearance under Section 5.


Accordingly, since Georgia has failed to preclear either of
these changes, we find it to have committed a technical
violation of Section 5. Though the Secretary has not conceded
that she should have sought preclearance for these changes,
we note that the State has filed for preclearance of its new
procedures in response to an 8 October 2008 letter from
the Department of Justice as well as the initiation of this
suit. To date, the State appears to be cooperating fully with
the Attorney General and DOJ's requests in the preclearance
evaluation.


V. REMEDY


This challenged automated voter verification process is a
change affecting voting that is covered by the preclearance
requirements of Section 5. See Young, 520 U.S. 273, 117 S.Ct.
1228, 137 L.Ed.2d 448. The Secretary has implemented this
automated voter verification process without first obtaining
preclearance under Section 5 from the United States District
Court for the District of Columbia or the Attorney General of
the United States.


The Secretary now has submitted to the Attorney General this
automated voter verification process for review under Section
5, and that submission remains pending.


Because the Secretary is currently implementing an
unprecleared voting change covered by Section 5, and
because there is an imminent federal general election
occurring on 4 November 2008, temporary injunctive relief
is required under Section 5, to remain in effect unless and
until preclearance is obtained by the Secretary. Accordingly,
the court will grant the Plaintiff's request for a preliminary
injunction under Section 5, to the extent set forth below.


*9  The Secretary and all persons acting in concert with
the Secretary, including county election officials, are hereby
ENJOINED to undertake the following continuing actions
that shall remain in effect as a temporary remedy for the
lack of preclearance, unless and until preclearance is obtained
under Section 5:


(1) Consistent with state and federal law, to reasonably
ensure that persons who have been identified (“flagged”) as
potentially ineligible by the State's unprecleared automated
voter verification procedures, and who remain in that status at
the time of voting, shall have the opportunity to cast a ballot
during early voting, absentee voting and election day voting
for the November election by existing paper ballot procedures
established under state law, namely the challenged ballot
procedure (O.C.G.A. § 21–2–230). The Secretary has advised
this court that these persons have been entered into the state's
voter registration database, will be entered onto the state's
electronic poll books and will have their flagged status noted,
both in the voter registration database that is used during
early and absentee voting, and in the electronic poll books
used in polling place on election day. Timely notice shall be
provided to persons who cast challenged ballots pursuant to
the provisions of this paragraph of specifically what steps
they must take to provide any needed proof of eligibility,
and when these steps must be taken, in order to have their
challenged ballots counted under state law. Consistent with
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state and federal law, these paper challenged ballots shall be
set aside and considered under existing state law procedures
for evaluating and counting challenged ballots. The Secretary
hereby is required to issue before the 4 November 2008
election uniform guidance, in writing, to all county registrars
explaining the operation of existing challenged balloting
requirements of state law in this regard; and shall certify such
notice to this court upon completion;


(2) Consistent with federal law, to reasonably ensure that no
voter is permanently deleted from the voter registration list,
and no voter registration application is permanently denied,
based upon information flowing from the unprecleared
automated voter verification process, unless the voter admits,
in writing, to election officials his/her present ineligibility.
This is designed and intended to reasonably ensure that
voter information will remain on the voter registration list to
be checked against challenged ballots cast by voters in the
November election;


(3) Make diligent and immediate efforts to notify, in a
uniform manner, every person whose voter registration
presently remains flagged as potentially ineligible under the
unprecleared automated verification procedures, that they
can vote in the November election by challenged paper
ballot and make diligent and immediate efforts to notify
every such person that information contained in the person's
registration or Department of Driver Services records, or
both, has raised a question regarding the person's eligibility
to vote, and that they will be given an opportunity by the
local registrar to address their qualifications. The persons
filing challenged ballots shall be notified promptly, in
writing, of what is necessary to resolve the challenge (e.g.,
delivering a document demonstrating proof of citizenship
to a county voter registration office in person or by later-
verified facsimile, or bringing such document to those persons
responsible for resolving challenged ballots within a certain
specified number of days after election day); and,


*10  (4) Consult with the Department of Justice to determine
whether there are any additional actions that can be taken
prior to the November election to reasonably ensure that
persons who are actually eligible to vote, but whom the State's


unprecleared voter verification procedures have flagged as
potentially ineligible, are allowed to vote a ballot in the
November election.


This temporary injunction addresses the Secretary's and the
State of Georgia's compelling interest in complying with
Section 5's mandate to ensure that no eligible voter is denied
the right to vote for failure to comply with an unprecleared
voting practice. It also preserves the integrity of the voting
process by ascertaining the eligibility of the challenged voter
to cast a vote, thereby preventing the dilution of the votes of
eligible voters. Moreover, this temporary remedy addresses
the Secretary's compelling interest in complying with HAVA
so that no ineligible voter casts a ballot that cannot be later
adjudged eligible, since there will be an opportunity for
voters to provide additional information as to their eligibility
before election day, on election day or after the election, as
well as an opportunity for election officials to review this
information and make a reasoned and informed determination
on challenged ballots after the election. This remedy is
designed and intended to reasonably ensure that no eligible
voter is denied the right to cast a vote that can be counted
later, and that no ineligible voter is allowed to cast a ballot
that cannot be discounted later. Such a remedy is intended to
avoid irreparable harm to the interests of both voter access
and voter integrity, and to voters and the State. In discharging
their respective obligations under the law and in complying
with this order such intent should inform and guide the
actions of the Secretary and all those acting in concert with
the Secretary, particularly the local registrars and elections
boards. This is “a remedy that in all the circumstances of the
case implements the mandate of § 5 in the most equitable and
practicable manner and with least offense to its provisions” as
well as with the least offense to the requirements of HAVA.
Clark v. Roemer, 500 U.S. 646, 660, 111 S.Ct. 2096, 2105,
114 L.Ed.2d 691 (1991).


SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2008 WL 9401054


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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loun, 203 F.Supp.3d 1219, 1234 (N.D. Ga.
2016). This is the sole ground upon which
Mercedes moves to dismiss the unjust en-
richment claim and the Court finds that it
lacks merit. Thus, the Court DENIES
Mercedes’ Motion to Dismiss Plaintiffs’
claim for unjust enrichment.


i. Plaintiffs’ Claims for
Injunctive Relief


Mercedes challenges Plaintiffs’ prayer
for injunctive relief. (Doc. 17–1 at 31.)
While some courts have entertained in-
junctive relief at the motion to dismiss
stage, see, e.g., Buske, 2017 WL 1062371,
at *3, this Court declines to do so. Plain-
tiffs may later prove that they are entitled
to injunctive relief, or they may not, but
they will not be stripped of the opportunity
to do so before the Court has the opportu-
nity to weigh equitable relief factors upon
a fuller evidentiary record. Therefore,
Mercedes’ motion to dismiss Plaintiffs’
prayer for injunctive relief is DENIED.


IV. CONCLUSION


For the foregoing reasons, Mercedes’
Motion to Dismiss [Doc. 17] is GRANTED
in part and DENIED in part. Mercedes’
Motion is GRANTED as to (a) Plaintiffs’
claims for breach of express warranty, (b)
Magnuson–Moss breach of express war-
ranty, (c) violation of GUDTPA regarding
Mercedes’ marketing and advertising.
Mercedes’ Motion is DENIED as to all
other claims. The parties are DIRECTED
to confer and develop a scheduling order
that addresses the time frames for fact
and expert discovery as well as timing of
Plaintiffs’ class certification motion and
briefing. The parties shall also address in
their submission the extent to which dis-
covery information and testimony gleaned
in the parallel California action against
Mercedes Benz, Manan Bhatt et al. v.
Mercedes–Benz USA LLC, No. 2:16–cv–
03171 (C.D. Cal. 2017), may be relied upon
in this case so as to avoid redundancy and


time delays. The parties shall file their
proposed scheduling order within 15 days
of the entry of this Order.


IT IS SO ORDERED this 13th day of
March, 2018.


,
  


Mathis Kearse WRIGHT, Jr., Plaintiff,


v.


SUMTER COUNTY BOARD OF
ELECTIONS AND REGIS-


TRATION, Defendant.


CASE NO.: 1:14–CV–42 (WLS)


United States District Court,
M.D. Georgia, Albany Division.


Signed 03/17/2018


Background:  Voter brought action
against county’s board of elections and
registration, challenging county’s method
of electing its board of education under the
Voting Rights Act. The United States Dis-
trict Court for the Middle District of Geor-
gia, No. 1:14–cv–00042–WLS, W. Louis
Sands Sr., J., 2015 WL 4255685, granted
summary judgment in favor of county.
Voter appealed. The Court of Appeals, 657
Fed.Appx. 871, reversed and remanded.


Holdings:  Following bench trial, the Dis-
trict Court, Louis Sands, Sr., J., held that:


(1) voter established that minority group
was politically cohesive;


(2) voter established that white majority
voted sufficiently as bloc to enable it,
without special circumstances, usually
to defeat minority’s preferred candi-
date;


(3) under totality of circumstances, Afri-
can-American voters in county had less
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opportunity than other members of
electorate to participate in political
process and elect candidates of their
choice than did white citizens; and


(4) voter established that his illustrative
plan was likely to give African-Ameri-
cans more proportional representation
than did current election plan.


Ordered accordingly.


1. Election Law O614(1)
Section 2 of the Voting Rights Act


prohibits an election plan that divides the
minority group among various districts so
that it is a majority in none may prevent
the group from electing its candidate of
choice; if the majority in each district votes
as a bloc against the minority candidate,
the fragmented minority group will be un-
able to muster sufficient votes in any dis-
trict to carry its candidate to victory.  Vot-
ing Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


2. Election Law O614(1)
Section 2 of the Voting Rights Act


prohibits ‘‘packing’’ where minority voters
are all placed in one single member dis-
trict.  Voting Rights Act of 1965, § 2 et
seq., 52 U.S.C.A. § 10301 et seq.


See publication Words and Phrases
for other judicial constructions and
definitions.


3. Election Law O598
Critical question in claim under § 2 of


the Voting Rights Act is whether the use
of a contested electoral practice or struc-
ture results in members of a protected
group having less opportunity than other
members of the electorate to participate in
the political process and to elect represen-
tatives of their choice.  Voting Rights Act
of 1965, § 2 et seq., 52 U.S.C.A. § 10301 et
seq.


4. Election Law O599
Three Gingles preconditions for claim


under § 2 of the Voting Rights Act are: (1)


the minority group is sufficiently large and
geographically compact to constitute a ma-
jority in a single-member district, (2) the
minority group is politically cohesive, and
(3) the white majority votes sufficiently as
a bloc to enable it usually to defeat the
minority preferred candidate.  Voting
Rights Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


5. Election Law O629
Each of the three Gingles precondi-


tions for claim under § 2 of the Voting
Rights Act must be established before a
reviewing court can proceed to consider
the ‘‘Senate Factors,’’ a non-exhaustive
and non-exclusive list of factors set forth in
a Senate Judiciary Committee Majority
Report that accompanied an amendment to
§ 2, which aid courts in assessing the to-
tality of the circumstances surrounding
challenged voting schemes.  Voting Rights
Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


See publication Words and Phrases
for other judicial constructions and
definitions.


6. Election Law O599
Some of the Senate Factors may have


a direct bearing on the three Gingles pre-
conditions for claim under § 2 of the Vot-
ing Rights Act, but none of the Senate
Factors must be present in order to satisfy
the Gingles threshold; however, they must
be examined when determining whether,
considering all of the circumstances in the
case, the plaintiffs are entitled to § 2 re-
lief.  Voting Rights Act of 1965, § 2 et
seq., 52 U.S.C.A. § 10301 et seq.


7. Election Law O599
Factors for assessing totality of cir-


cumstances surrounding challenged voting
schemes under § 2 of the Voting Rights
Act include: history of voting-related dis-
crimination in state or political subdivision,
extent to which voting in elections of state
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or political subdivision is racially polarized,
extent to which state or political subdivi-
sion has used voting practices or proce-
dures that tend to enhance opportunity for
discrimination against minority group,
such as unusually large election districts,
majority vote requirements, and prohibi-
tions against bullet voting, exclusion of
members of minority group from candidate
slating processes, extent to which minority
group members bear effects of past dis-
crimination in areas such as education, em-
ployment, and health, which hinder their
ability to participate effectively in political
process, use of overt or subtle racial ap-
peals in political campaigns, and extent to
which members of minority group have
been elected to public office in jurisdiction.
Voting Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


8. Election Law O614(2)
Gingles precondition for claim under


§ 2 of the Voting Rights Act, that minori-
ty group is sufficiently large and geo-
graphically compact to constitute majority
in single-member district, requires the
possibility of creating more than the exist-
ing number of reasonably compact dis-
tricts with a sufficiently large minority
population to elect candidates of its choice.
Voting Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


9. Election Law O614(2, 3)
Showing that a significant number of


minority group members usually vote for
the same candidates is one way of proving
the political cohesiveness necessary to a
vote dilution claim and consequently estab-
lishes minority bloc voting within the con-
text of § 2 of the Voting Rights Act.  Vot-
ing Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


10. Election Law O614(3)
In context of vote dilution claim under


§ 2 of the Voting Rights Act, Gingles does
not require that the minority group always


vote for the same candidate but does re-
quire that the minority group usually or
consistently vote for the same candidate, a
standard which court finds demands more
frequency than a more often than not stan-
dard but less frequency than an always
standard.  Voting Rights Act of 1965, § 2
et seq., 52 U.S.C.A. § 10301 et seq.


11. Education O87(2)
Voter challenging county’s method of


electing its board of education established
that minority group was politically cohe-
sive, as supported claim that current elec-
tion plan’s two at-large seats and high
concentration of African-American voters
in two districts diluted African-American
voting strength, in violation of § 2 of the
Voting Rights Act; of 12 elections with
reliable data before district court, in ten of
them overwhelming majority of African-
Americans voted for same candidate, and
in one of the two where they did not, both
candidates were white.  Voting Rights Act
of 1965, § 2 et seq., 52 U.S.C.A. § 10301 et
seq.


12. Election Law O614(3)
Degree of racial bloc voting that is


cognizable as an element of a vote dilution
claim under § 2 of the Voting Rights Act
will vary according to a variety of factual
circumstances; consequently, there is no
simple doctrinal test for the existence of
legally significant racial bloc voting.  Vot-
ing Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


13. Election Law O614(3)
Plaintiffs seeking to establish majority


bloc voting Gingles factor for vote dilution
claim under § 2 of the Voting Rights Act
must show not only that whites vote as a
bloc, but also that white bloc voting regu-
larly causes the candidate preferred by
black voters to lose; in addition, plaintiffs
must show not only that blacks and whites
sometimes prefer different candidates, but
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that blacks and whites consistently prefer
different candidates.  Voting Rights Act of
1965, § 2 et seq., 52 U.S.C.A. § 10301 et
seq.


14. Education O87(2)
Voter challenging county’s method of


electing its board of education established
that white majority voted sufficiently as
bloc to enable it, without special circum-
stances, usually to defeat minority’s pre-
ferred candidate, as supported claim that
current election plan’s two at-large seats
and high concentration of African-Ameri-
can voters in two districts diluted African-
American voting strength, in violation of
§ 2 of the Voting Rights Act; in reviewing
elections analyzed by expert, there could
be no doubt black and white voters consis-
tently preferred different candidates, and
white voters were usually able to defeat
candidate preferred by African-Americans,
and there was only one true ‘‘success’’ in
elections analyzed where African-American
candidate preferred by African-Americans
was able to defeat white-preferred candi-
date when electorate was not predominate-
ly black.  Voting Rights Act of 1965, § 2 et
seq., 52 U.S.C.A. § 10301 et seq.


15. Election Law O598
Like any other group, a majority


group claiming a need for protection under
§ 2 of the Voting Rights Act must show
less opportunity than other members of
the electorate to participate in the political
process and to elect representatives of
their choice.  Voting Rights Act of 1965,
§ 2 et seq., 52 U.S.C.A. § 10301 et seq.


16. Election Law O633(2)
In context of majority bloc voting


Gingles factor for vote dilution claim under
§ 2 of the Voting Rights Act, when there
is clear evidence of present socioeconomic
or political disadvantage resulting from
past discrimination, the burden is not on
the plaintiffs to prove that this disadvan-
tage is causing reduced political partic-


ipation, but rather is on those who deny
the causal nexus to show that the cause is
something else.  Voting Rights Act of
1965, § 2 et seq., 52 U.S.C.A. § 10301 et
seq.


17. Election Law O599
In context of vote dilution claim under


§ 2 of the Voting Rights Act, past discrim-
ination can severely impair the present-
day ability of minorities to participate on
an equal footing in the political process,
may cause blacks to register or vote in
lower numbers than whites, and may also
lead to present socioeconomic disadvan-
tages, which in turn can reduce partic-
ipation and influence in political affairs.
Voting Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


18. Election Law O614(3)
Extent to which voting in the elections


of the state or political subdivision is ra-
cially polarized will ordinarily be the key-
stone of a dilution case under § 2 of the
Voting Rights Act.  Voting Rights Act of
1965, § 2 et seq., 52 U.S.C.A. § 10301 et
seq.


19. Election Law O599
In context of vote dilution claim under


§ 2 of the Voting Rights Act, term ‘‘slat-
ing’’ is generally used to refer to a process
in which some influential non-governmen-
tal organization selects and endorses a
group or slate of candidates, rendering the
election little more than a stamp of ap-
proval for the candidates selected.  Voting
Rights Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


See publication Words and Phrases
for other judicial constructions and
definitions.


20. Election Law O629
Where conditions such as dispropor-


tionate educational, employment, income
level, and living conditions arising from
past discrimination are shown, and where
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the level of black participation in politics is
depressed, plaintiffs need not prove any
further causal nexus between their dispa-
rate socio-economic status and the de-
pressed level of political participation in
order to support vote dilution claim under
§ 2 of the Voting Rights Act.  Voting
Rights Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


21. Election Law O599
In context of vote dilution claim under


§ 2 of the Voting Rights Act, showing that
the policy justification is race-neutral does
not negate a plaintiff’s showing through
other factors that the challenged practice
denies minorities fair access to the pro-
cess.  Voting Rights Act of 1965, § 2 et
seq., 52 U.S.C.A. § 10301 et seq.


22. Election Law O599
It will be only the very unusual case


in which the plaintiffs can establish the
existence of the three Gingles factors but
still have failed to establish a violation of
§ 2 of the Voting Rights Act under the
totality of circumstances.  Voting Rights
Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


23. Election Law O629
In cases in which plaintiffs can estab-


lish the existence of the three Gingles
factors but still have failed to establish
violation of § 2 of the Voting Rights Act
under the totality of circumstances, the
district court must explain with particulari-
ty why it has concluded, under the particu-
lar facts of that case, that an electoral
system that routinely results in white vot-
ers voting as a bloc to defeat the candidate
of choice of a politically cohesive minority
group is not violative of § 2.  Voting
Rights Act of 1965, § 2 et seq., 52 U.S.C.A.
§ 10301 et seq.


24. Education O87(2)
Under totality of circumstances, Afri-


can-American voters in county had less
opportunity than other members of


electorate to participate in political process
and elect candidates of their choice than
did white citizens, as supported voter’s
claim that current election plan’s two at-
large seats and high concentration of Afri-
can-American voters in two districts dilut-
ed African-American voting strength in
county board of education elections, in vio-
lation of § 2 of the Voting Rights Act;
there were incredibly high rates of polar-
ized voting in races pitting African-Ameri-
can candidates against white candidates,
and there was glaring lack of success for
African-American candidates for county-
wide office, both historically and recently,
despite their plurality in voting-age popu-
lation.  Voting Rights Act of 1965, § 2 et
seq., 52 U.S.C.A. § 10301 et seq.


25. Election Law O599
In a vote dilution suit under § 2 of the


Voting Rights Act, along with determining
whether the Gingles preconditions are met
and whether the totality of the circum-
stances supports a finding of liability, a
court must find a reasonable alternative
practice as a benchmark against which to
measure the existing voting practice.  Vot-
ing Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


26. Education O87(2)
Voter established that his illustrative


seven-district plan, while far from perfect,
was likely to give African-Americans more
proportional representation on county
board of education than did current elec-
tion plan’s two at-large seats and high
concentration of African-American voters
in two districts, as supported vote dilution
claim under § 2 of the Voting Rights Act.
Voting Rights Act of 1965, § 2 et seq., 52
U.S.C.A. § 10301 et seq.


Bryan L. Sells, The Law Office of Bryan
L. Sells LLC, Laughlin McDonald, Aklima
Khondoker, Atlanta, GA, for Plaintiff.
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Barclay S. Hendrix, Strickland Brock-
ington Lewis LLP, Frank B. Strickland,
John J. Park, Jr, Anne Ware Lewis, Atlan-
ta, GA, E Mark Braden, Katherine L.
McKnight, Richard B. Raile, Trevor M.
Stanley, Washington, DC, Kimberly A.
Reid, Cordele, GA, for Defendant.


ORDER


W. LOUIS SANDS, SR. JUDGE


This case is a challenge to the method of
electing members of the Board of Edu-
cation in Sumter County, Georgia. (Doc.
1.). The plaintiff, Mathis Kearse Wright,
Jr., contends that the current election
plan’s two at-large seats and high concen-
tration of African–American voters in Dis-
tricts 1 and 5 dilute African–American vot-
ing strength in violation of Section 2 of the
Voting Rights Act of 1965, as amended, 52
U.S.C. § 10301. (Id.)


The Court held a four-day bench trial on
December 11–14, 2017. (Docs. 144; 145;
146; 148.) In issuing these findings of fact
and conclusions of law, the Court has con-
sidered the evidence presented at trial, the
Parties’ written closing arguments (Docs.
161; 162; 163), their proposed findings of
fact (Docs. 169; 172), and their trial briefs.
(Doc. 170; 171.)


FINDINGS OF FACT


Plaintiff Mathis Kearse Wright, Jr. is an
African–American resident and registered
voter in Sumter County.1 (MUF at ¶ 1.)
Defendant Sumter County Board of Elec-
tions and Registration was established by
state law in 2001 and is responsible for
conducting elections for members of the
Sumter County Board of Education. 2001
Ga. Laws 3865.


I. County Demographics


Sumter County has a total population of
31,070 people.2 Of those, 12,399 (39.9%) are
non-Hispanic white and 16,122 (51.9%) are
non-Hispanic black; 13,095 (42.1%) are
white and 16,159 (52.0%) are black. (Doc.
164–1 at 1, 3). Most—23,541—of those peo-
ple are voting-age. (Doc. 164–1 at 5–10.)
Their demographics are similar to the gen-
eral population: 10,991 (46.7%) are white
and 11,652 (49.5%) are black. Id. Sumter
County has 15,683 total active registered
voters, 7,327 (46.7%) are white and 7,604
(48.5%) are black. (Doc. 166 at 2.)


The socioeconomic disparities between
black and white residents of Sumter Coun-
ty are striking. Only 13.6% of white resi-
dents lack a high school diploma. The rate
is over double—29.9%—for African Ameri-
cans. (Doc. 164 at 4.) White residents are
over three times more likely to have a
bachelor’s degree or higher—30.9% versus
8.8% of African Americans. (Id.) The edu-
cational differences are reflected in em-
ployment numbers as well. Among those in
the workforce aged sixteen years or over,
the unemployment rate is 7.1% for white
residents and 18.2% for African Ameri-
cans. (Id.) Only 15.3% of white residents
live in poverty compared to an astonishing
46.2% of African Americans. (Id. at 5.)
Three in four African American house-
holds receive Supplemental Nutrition As-
sistance Program benefits. (Id.) The num-
ber is reversed for white residents: only
one in five households receive the same
benefits. (Id.) The median African Ameri-
can household earns $22,736, less than half
of the median $48,672 for white house-
holds. (Id.)


1. The Parties submitted a set of material un-
disputed facts as Exhibit A to their proposed
pretrial order. The Court has adopted the
proposed pretrial order. (Doc. 134.) All refer-
ences to Exhibit A will be to ‘‘MUF.’’


2. All demographic data is the most up-to-date
available to the Court.
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These disparities result in decreased po-
litical participation. (See Doc. 157 at
110:18–111:25.) Despite African Americans
outnumbering white residents in popula-
tion, voting-age population, and registered
voters, white voters have outnumbered
black voters in school-general elections by
an almost two-to-one margin since 1996.
(Docs. 153–38–153–60.)


II. School Board


A. Historical Composition


Before passage of the Voting Rights
Act, members of the Sumter County Board
of Education were appointed by the Sum-
ter County grand jury. See Edge v. Sumter
Cty. Sch. Dist., 775 F.2d 1509, 1510 (11th
Cir. 1985). In 1964, the General Assembly
reorganized the Board to consist of seven
members elected from four single-member
districts, one two-member district, and one
member elected at-large. See Edge v.
Sumter Cty. Sch. Dist., 541 F.Supp. 55, 56
(M.D. Ga. 1981). The composition has
changed some times since. In 1973, it
moved to at-large elections for the entire
Board after a federal judge concluded the
prior districts were unconstitutionally ap-
portioned. 1992 Ga. Laws 5171; see Edge,
541 F.Supp. at 56. The United States At-
torney General found the at-large system
would ‘‘have a racially discriminatory ef-
fect,’’ but it continued nonetheless until
1981. (Doc. 153–62); see Edge, 541 F.Supp.
at 56. That year, a three-judge panel found
the system violated the Voting Rights Act
and enjoined its further use. Edge, 541
F.Supp. at 56.


The Board struggled to make a permis-
sible change. It first proposed six single-
member districts and one at-large seat,
but the Attorney General found that the
evidence ‘‘suggests that the submitted plan
was designed with the purpose of minimiz-
ing minority voting strength in the school
district.’’ (Doc. 153–63 at 2.) The Board
proposed another ‘‘six-one’’ plan, but again


the Attorney General objected. (Doc. 153–
64.) The district court eventually proposed
its plan for all single-member districts, but
the United States Court of Appeals for the
Eleventh Circuit vacated because the dis-
trict court had failed to consider whether it
violated Section 2 of the Voting Rights
Act. Edge, 775 F.2d at 1510. Eventually, in
1986, all parties involved settled on a six-
one plan with three majority-black dis-
tricts. (Doc. 153–65.)


The composition was short-lived: follow-
ing the 1990 census, the Georgia General
Assembly adopted a new election plan con-
sisting of seven single-member districts.
(Doc. 153–81.) Four years later, the As-
sembly upped the count to nine single-
member districts. (Doc. 153–83.) The
Board stuck with nine single-member dis-
tricts after the 2000 census, though the
district borders changed. (Doc. 153–84.)
Under the updated plan, four districts
were majority African American in voting-
age population. (Doc. 153–23 at 13.)


B. Recent Changes to the Board


The Board had five white members and
four black members in 2010. (Doc. 153–61.)
That year, it began discussing redistricting
and downsizing. In June, it approved a
plan—with a 5–3 vote along racial lines—
to reduce the size of the Board to five or
seven members with details to be worked
out later. (Docs. 153–67 at 3; 159 at 39:10–
18.) The nine-member School Board at the
time was the largest in the state, despite
Sumter County’s relatively small popula-
tion. (Doc. 159 at 14:3–18.) The Southern
Association of Colleges and Schools
(SACS), the organization which accredits
Sumter County’s schools, said on several
occasions that the School Board was large.
(Id. at 15:1–16.) Defendants assert that the
Board’s size put Sumter County’s accredi-
tation at risk. (See Doc. 172 at ¶ 45.) This
assertion is not credible. Michael Busman,
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the School Board’s chairman and whose
testimony Sumter County relies on, testi-
fied that SACS accredits the schools and
that a loss of accreditation would be detri-
mental to the students. (Doc. 159 at 15:1–
11.) He did not testify that SACS’s obser-
vation regarding the Board’s size would
have any impact on the accreditation pro-
cess.


It is somewhat unclear the justification
for landing on the number seven, however.
The five single-member districts mirror
the five single-member Board of Commis-
sioners districts—a reason cited by the
School Board when it submitted the new
plan for preclearance. (Doc. 153–23 at 2.)
But the Board of Commissioners doesn’t
have any at-large districts. (Doc. 159 at
16:8–15.) Busman testified only that it was
‘‘easier’’ to go from nine to seven members
rather than down to five. (Id. at 16:10–15.)
The Court infers, based on the testimony,
that the smaller shift was ‘‘easier’’ because
fewer incumbent seats were put at risk.


On November 2, 2010, an African–Amer-
ican candidate, Kelvin Pless, defeated a
white incumbent, Donna Minich, in District
3. (Doc. 153–61 at 3.) For the first time,
the Board had an African American major-
ity.


On December 9, 2010, before Pless was
installed, the Board unanimously approved
a resolution calling for the legislature to
move it to a five-two plan—five district
seats and two at-large seats. (Docs. 153–67
at 3; 154–11; 159 at 17:14–16.) African
American board members testified that
they did not knowingly vote to support the
addition of two at-large seats. (Doc. 158 at
154:5–10, 174:2–10.) The Court does not
find them credible on this point. The reso-
lution was covered extensively in both
newspapers and on the radio. (Doc 159 at
40:6–10.) Moreover, the resolution was re-
viewed by the members before the vote.
(Id. at 17:3–13.) The Court does not be-
lieve that responsible Board members


would vote in support of a resolution to
change the Board composition with no
knowledge of what the change entailed.


The General Assembly adopted the
change, and the Governor subsequently
signed it into law. 2001 Ga. Laws 4020.


On July 31, 2011, the incumbent in Dis-
trict 7, who was not African American,
resigned his seat. (Doc. 153–24 at 44.) Mi-
chael Lewis, an African–American, was ap-
pointed to fill the seat, bringing the racial
makeup of the Board to six African Ameri-
can members and three white members.
(Doc. 158 at 143:21–144:8.)


Shortly after that, the General Assembly
redrew the new district boundaries based
on the 2010 census. 2011 Ga Laws. 280.
The changes were submitted to the De-
partment of Justice for preclearance under
Section 5 of the Voting Rights Act. (Docs.
153–23; 153–24.) The Department found
the information submitted insufficient for
its analysis and requested additional infor-
mation from the Board. (Doc. 153–23.) The
Board refused. On January 12, 2012, the
Board voted to move from the five-two
plan to seven single-member districts, and
on January 18, 2012, it voted to withdraw
its request for preclearance. (Docs. 153–23
at 43; 159 at 22:20–23:7.)


The decision to withdraw the request for
preclearance left the nine single-member
districts configuration in place, but follow-
ing the 2010 census, they were malappor-
tioned. In June 2012, this Court granted
the plaintiff’s motion for a preliminary in-
junction and thereby canceled the 2012
elections for members of the Board of
Education. See Order, Bird v. Sumter
County Board of Education, 1:12–cv–76–
WLS (M.D. Ga. June 21, 2012). Board
members whose terms were set to expire
after the 2012 elections were held over—
maintaining the six-three black majority.
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On June 25, 2013, the majority’s strate-
gy backfired. The Supreme Court struck
down Section 4 of the Voting Rights Act in
Shelby County v. Holder, 570 U.S. 529, 133
S.Ct. 2612, 186 L.Ed.2d 651 (2013). Pre-
clearance was no longer required, and the
General Assembly’s post-census plan went
into immediate effect. See Order, Bird v.
Sumter County Board of Education, 1:12–
cv–76–WLS, 2013 WL 5797653 (M.D. Ga.
Oct. 28, 2013). The General Assembly—
perhaps out of an abundance of caution—
then readopted the same five-two plan
through House Bill 836 on February 17,
2014. The bill also moved school board
elections from the November general elec-
tion to the nonpartisan general election
held in May. It also adopted a transition
procedure: a special election would be held
for Districts 1, 2, 4 and 6 as those districts
existed under the nine-member plan.
Members elected at that special election
were to serve only until December 31,
2014, when the new plan would be put in
place. (Doc. 153–22); 2014 Ga. Laws 3503.


That brings us to today. The Board still
has its five-two composition. Elections take
place in May of even-numbered years, with
candidates running on a staggered four-
three basis. One at-large seat is filled each
election, and a majority vote is required
for all Board members. African Americans
constitute a majority of the voting-age
population in two of the five existing
school-board districts. (MUF ¶ 8.) They
represent 62.7% of the voting-age popula-
tion in District 1 and 70.6% of the voting-
age population in District 5. (Doc. 153–87
at 4.)


C. Elections Under the Current Plan


Wright relies on a racial bloc voting
analysis of Sumter County elections per-
formed by his expert, Dr. Frederick G.
McBride, and contained in McBride’s sup-
plemental report. (Doc. 153–87.) Dr.
McBride has a doctorate in Political Sci-
ence from Clark Atlanta University. His


work has focused on quantitative and qua-
litative research in redistricting and voting
rights. He has drawn and evaluated redis-
tricting plans, performed racially polarized
voting studies, performed demographic
analysis, and presented at redistricting
hearings for over 100 jurisdictions in twen-
ty-two states, and the District of Columbia.
(Docs. 153–1; 153–87 at 2; 157 at 23:6–
28:10.)


McBride’s analysis in this case used
three statistical methods to estimate the
voting patterns of black and white voters
in Sumter County: (1) homogeneous pre-
cinct analysis; (2) bivariate ecological re-
gression analysis; and (3) Ecological Infer-
ence (EI). (Doc. 153–87 at 8–9.) All three
methods have been accepted by the courts
as reliable for use in voting cases, and
their reliability is not at issue here. See,
e.g., Thornburg v. Gingles, 478 U.S. 30, 53
n.20, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986)
(discussing ecological regression and ho-
mogeneous precinct analysis). There is also
no dispute that the EI method is currently
the ‘‘gold standard’’ for use in racial bloc
voting analyses, so the Court will include
only the results of Dr. McBride’s EI analy-
ses unless otherwise noted. (Docs. 157 at
40:3–10; 159 at 207:24–208:3.)


The data for Dr. McBride’s analysis con-
sisted of precinct election returns and ra-
cial turnout data from the Georgia Secre-
tary of State. (Doc. 153–87 at 10.) There is
no dispute as to the data used in Dr.
McBride’s analysis. (Doc. 159 at 209:2–
210:4.) Dr. McBride analyzed a total of
twelve Sumter County elections in his sup-
plemental report. These included all three
general elections and one runoff election
held under House Bill 836 for the at-large
seats on the Board of Education, plus a
variety of other local elections. (Doc. 153–
87 at 11.)


Dr. McBride’s analysis shows that Afri-
can–American voters have been highly
cohesive in ten of the twelve elections ana-
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lyzed by Dr. McBride. The two exceptions
are first, the District 4 race on May 20,
2014, when 53.9% of black voters sup-
ported Rick Barnes and 46.6% of black
voters supported Gary Houston. Both
Barnes and Houston are white. The second
race was the March 18, 2014, District 6
election. There, 68.8% of black voters sup-
ported Sarah Pride while 52.1% of black
voters supported Michael Mock. Pride is
an African American; Mock is white. Of
the remaining races, the lowest level of
support for the black-preferred candidate
among black voters was an astonishingly
high 85.3%.


Of particular note is the November 2,
2004 race for Sheriff. There, Nelson
Brown—the only African American candi-
date in the race and the black-preferred
candidate—won the support of 96.5% of
black voter despite being a write-in candi-
date.


The results of McBride’s analysis are
shown below. First, the Court shows the
general demographic and turnout data
provided by McBride:


Table 1. Demographics of the Sumter
County School Board’s Districts.


[Editor’s Note: The preceding image
contains the reference for footnote 3].


Table 2. Voter Turnout Data for the
Elections Analyzed.


Next, the Court lists the elections analyzed


3. For the at-large seats, the Court accepts the
updated 2012–2016 American Community


Survey date rather than that in McBride’s
report.
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by McBride, categorized by election date.
African American candidates are denoted
with an asterisk.


1. May 20, 2014 Elections


Table 3. District 1 Results.


Table 4. District 2 Results.


Table 5. District 3 Results.


Table 6. District 4 Results.


Table 7. District 5 Results.


Table 8. At–Large Seat # 1 Results.


Roland is a career public school edu-
cator having served as an English teacher
in middle and high school in Arkansas for


twelve years and a literacy coach in middle
school in Florida for six years. (Doc. 159 at
43:15–22.) She moved to Sumter County in







1308 301 FEDERAL SUPPLEMENT, 3d SERIES


2012 and became a school improvement
specialist in Americus High School in Sum-
ter County. (Id.) Roland never had a child
in Sumter County schools and had never
voted in a city election. (Doc. 159 at 54:10–
17.)


Coley has lived in Sumter County for
almost his entire life. (Doc. 158 at 33:23–


37:11.) He served on the Sumter County
Board of Education from 1996 until 2005,
but never worked in Sumter County
schools. (Id. at 42:1–8.) Coley’s three chil-
dren all graduated from Americus High
School. (Id. at 38:3–10.)


Table 9. At–Large Seat # 2 Results.


Busman has lived in Americus, Georgia
for over 19 years and is a family medicine
and sports medicine physician. (Doc. 159 at
8:19–20, 9:2–4.) He is the volunteer team
physician for the high school, and he per-
forms free physicals for the school athletes
and Special Olympics athletes. (Id. at 9:15–
22.) Busman has four children—one gradu-
ated from Americus Sumter High School,
and the other three are now homeschooled.
(Doc. 159 at 28:11–20.)


Pless has lived in Americus, Georgia his
whole life. (Doc. 158 at 60:23–24.) He was
elected to the School Board as the repre-
sentative for District 3 in 2010. (Id. at
65:25–66:4.) Pless has a degree in edu-
cation, though he has never worked for the
Sumter County schools. (Id. at 66:22–23.)


2. July 22, 2014 Elections


Table 10. At–Large Seat # 1 Runoff
Results.


3. May 24, 2016 Elections


Table 11. At–Large Seat # 1 Results.


4. Other Elections


Table 12. November 2, 2004 Sheriff
Election Results.
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Table 13. November 2, 2010 School
Board District 3 Results


Table 14. March 18, 2014: School Board
District 6 Results


In addition, there were other races pre-
sented during the trial that were not ana-
lyzed by Dr. McBride. The Court notes the
races in which there was a contested
choice between an African American and a
white candidate.4


In the 2012 general election, Barack
Obama (African American) defeated Gary
Johnson (white) and Mitt Romney (white)
in Sumter County for President. (Doc.
154–10 at 21; Doc. 159 at 103.) Sanford
Bishop (African American) defeated John
House (white) in Sumter County for a
United States House of Representatives
seat. (Doc. 154–10 at 21; Doc. 159 at 102–
03.) Kevin T. Brown (African American)
defeated Michael Arthur Cheokas (white)
for a State House of Representatives seat.
(Doc. 154–10 at 21; Doc. 159 at 104.)
George R. Torbert (white) defeated Tanga-


lia Robinson (African American) in Sumter
County for a County Commission seat, but
Andrea F. Brookes (African American) de-
feated Carey Harbuck for a second seat.
(Doc. 154–10 at 22; Doc. 159 at 105.)


In the 2014 general election, Sanford
Bishop (African American) defeated Greg
Duke (white) in Sumter County for a Unit-
ed States House of Representatives seat.
(Doc. 154–10 at 25; Doc. 159 at 102.) Kevin
T. Brown (African American) again defeat-
ed Michael Arthur Cheokas (white) for a
State House of Representatives seat. (Doc.
154–10 at 25; Doc. 159 at 104.)


That makes six wins for African Ameri-
can candidates over white candidates, and
one win for a white candidate over an
African American candidate in the 2012
and 2014 general elections. Of the races
where the entire county voted in a single


4. Defendants list in their Proposed Findings
of Fact and Conclusions of Law what they
allege to be the race of each candidate in the
2012, 2014, and 2016 elections. (Doc. 172 at
¶¶ 19–42.) However, their citations to the rec-
ord do not identify the race of any candidate.


As far as the Court is aware, the only testimo-
ny adduced at trial as to the race of any
candidate other than those for school board
was that of Robert Edward Brady. The Court
relies solely on his testimony in identifying
the races of the candidates in these elections.
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race, African American candidates were
five for five in defeating white candidates.


In the 2016 primary election, Cortisa
Barthell (African American) defeated C.
Cromer (white) and M. Harry (white) in
Sumter County to be the Democratic nom-
inee for the Clerk of Superior Clerk.
(Docs. 154–10 at 27; 159 at 89.) In that
election, African Americans made up 81.9%
of the electorate. (Doc. 157 at 218:12–14.)
Barthell did not face an opponent in the
general election. There were no examples
of races in the 2016 general election, based
on the evidence presented, where the
Court can find an African American candi-
date went against a white candidate. (Doc.
159 at 91–97.)


III. Discrimination in Sumter County


Georgia’s history of discrimination ‘‘has
been rehashed so many times that the
Court can all but take judicial notice there-
of. Generally, Georgia has a history
chocked full of racial discrimination at all
levels. This discrimination was ratified into
state constitutions, enacted into state stat-
utes, and promulgated in state policy. Rac-
ism and race discrimination were apparent
and conspicuous realities, the norm rather
than the exception.’’ Brooks v. State Bd. of
Elections, 848 F.Supp. 1548, 1560 (S.D. Ga.
1994), appeal dismissed and remanded
sub nom. Brooks v. Georgia State Bd. of
Elections, 59 F.3d 1114 (11th Cir. 1995).
The Parties’ have stipulated to this sordid
history in both Georgia generally and
Sumter County more specifically. (See Doc.
155 (‘‘Georgia and Sumter County have a
long and extensive history of voting dis-
crimination against African Americans.’’) )
Given the stipulation, the Court declines to
make the litany of factual findings about
Georgia requested by Wright. (See Doc.
169 at ¶¶ 174–383.) However, the Court
does make the following findings specific
to Sumter County to provide better con-
text for this challenge.


In 1967 in Bell v. Southwell, the court
set aside an election in Sumter County
because of ‘‘gross, unsophisticated, signifi-
cant, and obvious racial discrimination,’’
including segregated voting lists and poll-
ing booths, intimidation of black voters by
whites, and the arrest of black voters at-
tempting to vote in white polling booths.
376 F.2d 659, 660–61, 664 (5th Cir. 1967).


In 1981 in Edge v. Sumter County
School District, this court noted that ‘‘[o]n
July 13, 1973 the Attorney General inter-
posed an objection to the change [to at-
large elections for the board of education].
In spite of this objection the at-large sys-
tem has been utilized for Board elections
up to the present time.’’ 541 F.Supp. 55, 56
(M.D. Ga. 1981), aff’d, Sumter County
School District v. Edge, 456 U.S. 1002, 102
S.Ct. 2287, 73 L.Ed.2d 1297 (1982). In a
later ruling, the Eleventh Circuit Court of
Appeals noted that ‘‘[n]o black person has
ever served on the county school board’’
and that ‘‘[i]n 1964, prior to the Voting
Rights Act, Georgia law provided that the
Sumter County grand jury appoint school
board members.’’ 775 F.2d 1509 (11th Cir.
1985).


While its worst days may be behind it,
Sumter County remains a largely segre-
gated community, with separate neighbor-
hoods, civic organizations, and churches.
(Docs. 158 at 39:7–41:6, 64:1–65:20, 107:4–
108:15, 116:3–13, 125:15–133:22, 167:21–
168:7, 211:5–212:4; 159 at 54:24–55:22.) Ex-
plicitly racist incidents are still not un-
heard of. Wright ran for a seat on the
county commission in 2006 and described
several such incidents from his campaign:
‘‘on this one occasion this—this white fami-
ly sicced their German shepherd on the—
on one of my daughters during one of the
times. And then there were other times
when, you know, they just basically said,
you know, sorry, but, you know, we don’t
vote for—and they said the N word. And
then there was a couple of incidents where
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they said don’t come on my property.’’
(Doc. 158 at 215:19–216:1.)


IV. Illustrative Remedial Plan


Wright has proposed an illustrative re-
medial plan which he asserts would reme-


dy the alleged Section 2 violation. It is as
follows:


Table 15. Plaintiff’s Illustrative Reme-
dial Proposal.


(Doc. 153–87 at 6.) Sumter County chal-
lenges the districts for reasons related to
Section 2, but does not allege that the
proposals are unfaithful ‘‘to Georgia’s tra-
ditional redistricting principles of compact-
ness, contiguity, minimizing the splits of
counties, municipalities, and precincts,
recognizing communities of interest, and
avoiding multi-member districts.’’ Larios v.
Cox, 314 F.Supp.2d 1357, 1369 (N.D. Ga.
2004)  (footnote omitted); (see generally
Doc. 176).


To estimate how the proposed districts
would vote, McBride applied the conceptu-
al framework set forth by Bernard Grof-
man, Lisa Handley, and David Lublin in
Drawing Effective Minority Districts: A
Conceptual Framework and Some Empir-
ical Evidence, 79 N.C. L. Rev. 1383 (2001).
(Doc. 153–87 at 22.) The framework uses
cohesion, crossover voting, and turnout to
determine how a proposed district would
vote. (Doc. 157 at 136:12–18.) The authors
are well respected in the field of political
science, (Id. at 137:3–6; Doc. 159 at 222:7–
20), and their methods have been cited in
Georgia v. Ashcroft, 539 U.S. 461, 483, 123
S.Ct. 2498, 156 L.Ed.2d 428 (2003) and


League of United Latin Am. Citizens v.
Perry, 548 U.S. 399, 488, 126 S.Ct. 2594,
165 L.Ed.2d 609 (2006) (Souter, J., concur-
ring in part and dissenting in part).


McBride’s analysis shows that the pro-
posed District 1 and District 5 would allow
African American voters to elect their pre-
ferred candidate. (Doc. 153–87 at 23.) Pro-
posed District 7, however, is a close call.
The percentage of the voting-age popula-
tion needed for a minority-preferred candi-
date to be elected in Sumter County has
ranged from 44.1% to 77.8% in the current
districts. (Id.) At 54.5%, proposed District
7 would be sufficient in some cases but not
others. Determining whether African
American voters in the proposed district
could elect the candidate of their choice is
‘‘guesswork,’’ but McBride testified that
based on the Grofman framework, he be-
lieved it was sufficient. (Doc. 157 at 198:8–
199:8.)


The County’s expert, Dr. Karen Owen,
did not express any opinions on McBride’s
illustrative districts or his analysis of the
viability of the districts. (Doc. 159 at
221:16–222:6.)
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DISCUSSION


I. Gingles and Senate Factors


[1–3] In this case, Wright claims that
the Sumter County Board of Education’s
composition, five members from single-
member districts and two at-large mem-
bers, violates Section 2 of the Voting
Rights Act of 1965. Section 2 prohibits an
election plan that


[d]ivid[es] the minority group among
various districts so that it is a majority
in none may prevent the group from
electing its candidate of choice: If the
majority in each district votes as a bloc
against the minority candidate, the frag-
mented minority group will be unable to
muster sufficient votes in any district to
carry its candidate to victory.


Colleton Cnty. Council v. McConnell, 201
F.Supp.2d 618, 633 (D. S.C. 2002). Section
2 also prohibits ‘‘packing’’ where minority
voters are all placed in one single member
district.5 Id. ‘‘[T]he critical question in a
§ 2 claim is whether the use of a contested
electoral practice or structure results in
members of a protected group having less
opportunity than other members of the
electorate to participate in the political
process and to elect representatives of
their choice.’’ Thornburg v. Gingles, 478
U.S. 30, 63, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986) (citations omitted).


[4] In Thornburg v. Gingles, the Unit-
ed States Supreme Court set forth three
preconditions that a plaintiff must prove
for a Section 2 claim to go forward. Gin-
gles, 478 U.S. at 50–51, 106 S.Ct. 2752; see
also Nipper v. Smith, 39 F.3d 1494, 1524
(11th Cir. 1994) (holding that a ‘‘plaintiff
cannot obtain relief unless he or she can
establish’’ each of the three Gingles pre-
conditions). The three Gingles precondi-
tions are: (1) the minority group ‘‘is suffi-


ciently large and geographically compact
to constitute a majority in a single-member
district’’; (2) the minority group ‘‘is politi-
cally cohesive’’; and (3) ‘‘the white majority
votes sufficiently as a bloc to enable it TTT


usually to defeat the minority[-]preferred
candidate.’’ Id. (citations omitted).


[5–7] Each of the three Gingles pre-
conditions must be established before a
reviewing court can proceed to consider
the ‘‘Senate Factors,’’ a non-exhaustive
and non-exclusive list of factors set forth in
a Senate Judiciary Committee Majority
Report that accompanied an amendment to
Section 2, which aid courts in assessing the
totality of the circumstances surrounding
challenged voting schemes. Id. at 37–38,
106 S.Ct. 2752 (citing S. Rep. No. 97–417
(1982) ). Some of the Senate Factors may
have a direct bearing on the three Gingles
preconditions, but none of the Senate Fac-
tors must be present in order to satisfy
the Gingles threshold. However, ‘‘they
must be examined when determining
whether, considering all of the circum-
stances in the case, the plaintiffs are enti-
tled to section 2 relief.’’ Nipper, 39 F.3d at
1526–27. The Senate Factors include:


the history of voting-related discrimina-
tion in the State or political subdivision;


the extent to which voting in the elec-
tions of the State or political subdivision
is racially polarized;


the extent to which the State or political
subdivision has used voting practices or
procedures that tend to enhance the op-
portunity for discrimination against the
minority group, such as unusually large
election districts, majority vote require-
ments, and prohibitions against bullet
voting;


5. Wright pleaded a packing claim in his pro
se complaint. (Doc. 1 at 7.) However, he has
since abandoned the claim and offered no


support for it at trial. The Court finds no
evidence in support of it.
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the exclusion of members of the minori-
ty group from candidate slating process-
es;
the extent to which minority group
members bear the effects of past dis-
crimination in areas such as education,
employment, and health, which hinder
their ability to participate effectively in
the political process;
the use of overt or subtle racial appeals
in political campaigns;
and the extent to which members of the
minority group have been elected to
public office in the jurisdiction.


Gingles, 478 U.S. at 44–45, 106 S.Ct. 2752
(citing S. Rep. No. 97-417 at 28–29) (for-
matting altered).


A. The First Gingles Factor: Numer-
osity and Compactness


[8] As to factor one, Wright must show
that the minority group is sufficiently
large and geographically compact to con-
stitute a majority in a single-member dis-
trict. ‘‘[T]he first Gingles condition re-
quires the possibility of creating more than
the existing number of reasonably compact
districts with a sufficiently large minority
population to elect candidates of its
choice.’’ Johnson v. De Grandy, 512 U.S.
997, 1008, 114 S.Ct. 2647, 129 L.Ed.2d 775
(1994). The Court already granted sum-
mary judgment as to this factor; there is
no need to revisit it now. (Doc. 125 at 16.)
African Americans currently hold two of
the seven School Board seats. McBride has
demonstrated a plan which would permit
African Americans to elect three members
of their choice.


B. The Second Gingles Factor: Mi-
nority Political Cohesiveness


[9, 10] As to the second factor, Wright
must show the minority group is politically
cohesive. ‘‘A showing that a significant
number of minority group members usual-
ly vote for the same candidates is one way
of proving the political cohesiveness neces-


sary to a vote dilution claim TTT and conse-
quently establishes minority bloc voting
within the context of § 2.’’ Gingles, 478
U.S. at 56, 106 S.Ct. 2752 (citations omit-
ted). Gingles does not require that the
minority group always vote for the same
candidate but does require that the minori-
ty group usually or consistently vote for
the same candidate, a standard which this
Court finds demands more frequency than
a more often than not standard but less
frequency than an always standard. Id. at
48, 56, 106 S.Ct. 2752.


[11] The Court finds that the second
Gingles factor is also satisfied. Of the
twelve elections with reliable data before
the Court, in ten of them the overwhelm-
ing majority of African Americans voted
for the same candidate. In one of the two
where they did not, the District 4 race on
May 20, 2014, both candidates were white.
While still relevant, elections without a
black candidate are less probative in evalu-
ating the Gingles factors. Davis v. Chiles,
139 F.3d 1414, 1418 n.5 (11th Cir. 1998).
The Court is particularly struck by the
November 2, 2004, race for Sheriff. In that
race, African American candidate Nelson
Brown received nearly every single black
vote (96.5%) despite being a write-in candi-
date when running against two white can-
didates. Write-in candidates face obvious
structural barriers that make their election
in the American political system rare. To
see African American voters demonstrate
that level of cohesion for a write-in cam-
paign is extraordinary. When buttressed
by the other nine cohesive elections, it is
clear factor two is also satisfied.


Sumter County makes a few arguments
in opposition. First, it points to McBride’s
original report which showed a lower level
of cohesion in the same elections than does
his supplemental report. For those elec-
tions analyzed in both McBride’s original
report and his supplemental report, the
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only analytical change was to use actual
black and white turnout data rather than
the estimated turnout data McBride had to
rely on originally. Sumter County argues
that ‘‘[t]here is virtually no correlation be-
tween Dr. McBride’s [turnout] estimates
and the actual numbers.’’ (Doc. 170 at 15.)
True enough. The estimates do vary wildly
from the actual turnout data. (See id. at
15–16 (Defendant’s comparison chart).)
But even Defendant’s expert testified that
were she reanalyzing an election where
she had originally used voting age popula-
tion data for turnout, she would use actual
turnout data was it to become available.
(Doc. 159 at 209–210.) The shift, then, only
reflects poorly on McBride’s original turn-
out estimates and not his final analysis.


Second—and a slight variation on the
first argument—Sumter County argues
McBride’s original analysis demonstrates a
low level of cohesion amongst black voters.
(Doc. 170 at 12.) The County’s arguments
cut against themselves. The Court agrees
that McBride’s original turnout estimates
were unreliable and vary wildly from the
actual turnout numbers. The Court does
not find those results credible and there-
fore does not consider any of the original
results—good or bad—in evaluating factor
two.


Third, the County argues McBride’s
analysis is unreliable because he eliminat-
ed three elections from his original analy-
sis when producing his supplemental re-
port. (Id. at 11–12.) McBride explained
that he did not reanalyze those three elec-
tions, the 2002 Board of Education District
3, the 2006 Board of Education District 3,
and the 2008 Board of Education District 1
races, because he did not have voter turn-
out data in those elections available to him,
and therefore he had ‘‘nothing new’’ to
report from his original report. (Doc. 157
at 60:25–61:9.) McBride testified that he
stood by the results of his original analy-
sis. (Id. at 61:10–12.) The Court, however,


does not find any of the original analysis
credible after seeing how drastically differ-
ent the voter turnout numbers were from
McBride’s original predictions. But even if
it did, and even assuming those three elec-
tions show a lack of cohesion, they would
only bring the total to ten cohesive elec-
tions and five non-cohesive elections. The
Court finds those results would still satisfy
factor two.


The Court also does not accept that
McBride’s selection criteria introduced
bias into his results. His selection crite-
ria—recent elections for which he had reli-
able turnout data—is entirely reasonable.
Sumter County was free to run its own
analysis on additional elections to show
how McBride’s results were unreliable. It
chose not to do so.


Fourth, the County argues McBride’s
analysis is not credible because in some
cases his estimates of voter preferences
total over 100%, a logical impossibility.
(Doc. 170 at 14.) Dr. McBride explained
that ecological inference establishes
bounds between zero and 100 for the esti-
mates of black or white support for an
individual candidate, but it does not con-
strain the sum of those estimates to 100%.
(Doc. 157 at 94:9-95:20, 162:13-164:12.)
Gary King, the creator of ecological infer-
ence, identified this problem and proposed
that researchers could either use an alge-
braic expression to bring the estimates
within a 100% bound or leave them as is.
(Doc. 160 at 128:12–129:23.) McBride chose
to leave them as-is to avoid altering the
results. (Id. at 130:13–19.)


The County’s expert, Dr. Karen Owen,
testified in her deposition that the EzI
program—written by Gary King and used
by McBride to conduct his EI analysis—
could give a sum of over 100% for the
estimates of white voter support or black
voter support. (Id. at 57:6–10.) At trial,
Owen testified that a sum of over 100%
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would call into question the data inputted
because ‘‘Gary King wanted to ensure we
were getting estimates between a bound of
zero and 100 percent.’’ (Doc. 160 at 55:14–
20.) Owen has never used EzI (id. at
53:14–17), did not independently analyze
the elections in Sumter County (see gener-
ally Doc. 154-9), did not use EI in her
dissertation or research (Doc. 160 at 59:8–
16), did not publish any results using EI
until 2015 (id. at 59:17–24), and could not
identify a source for her claim that a sum
over 100% calls into question the accuracy
of the estimates. (id. at 58:20–59:7.) The
Court does not find her criticism credible.
Rather, it accepts McBride’s testimony
that EI can give sums exceeding 100% and
that such a result does not call into the
question the reliability of McBride’s analy-
sis.6


C. The Third Gingles Factor: Majori-
ty Bloc Voting


[12] Finally, ‘‘the minority must be
able to demonstrate that the white majori-
ty votes sufficiently as a bloc to enable it—
in the absence of special circumstances,
such as the minority candidate running
unopposed—usually to defeat the minori-
ty’s preferred candidate.’’ Gingles, 478
U.S. at 51, 106 S.Ct. 2752 (citation omit-
ted). ‘‘[T]he degree of racial bloc voting
that is cognizable as an element of a § 2
vote dilution claim will vary according to a
variety of factual circumstances. Conse-
quently, there is no simple doctrinal test
for the existence of legally significant ra-


cial bloc voting.’’ Id. at 57–58, 106 S.Ct.
2752.


[13] ‘‘[P]laintiffs seeking to establish
the third Gingles factor ‘must show not
only that whites vote as a bloc, but also
that white bloc voting regularly causes the
candidate preferred by black voters to
lose; in addition, plaintiffs must show not
only that blacks and whites sometimes pre-
fer different candidates, but that blacks
and whites consistently prefer different
candidates.’ ’’ Johnson v. Hamrick, 296
F.3d 1065, 1074 (11th Cir. 2002) (quoting
Johnson v. Hamrick, 196 F.3d 1216, 1221
(11th Cir. 1999) ).


[14] The elections analyzed in this case
fall into three general categories. First are
those seven races where a white candidate
faced an African American candidate. In
six of those seven races, as detailed in
factor two, there was a clear candidate
preferred by African Americans. An aver-
age of 88.3% of white votes cast in those
races went to the white candidate. African
American candidates only won two of those
races: the 2014 District 5 race and the
2010 District 3 race. In District 5, over
70% of the voting-age population is black.
In the previous District 3, the population
was approximately half white and half
black. African Americans constituted
48.4% of the voting-age population. (Doc.
154-6.) In sum, in six of the seven races,
African Americans and whites preferred
different candidates. The Court excludes
the seventh race—the March 2014 District


6. The Court cannot refrain from commenting
on one other argument advanced by the
County. McBride testified that EzI runs on
32-bit operating systems and cannot be run
on newer 64-bit systems. (Doc. 160 at 128:1–
8.) Sumter County contorts this fact in an
attempt to discredit McBride: ‘‘Dr. McBride
admitted that the program he used is so out-
dated that he had to adjust his computer
settings to run it.’’ (Doc. 170 at 15.) EzI is
merely a program which allows a researcher


to perform a mathematical analysis. The pro-
gram’s age may cause computer compatibility
issues and slow load times, but the math
underlying it never changes. The results of
Adrien-Marie Legendre’s regression models in
1805 would be no different if run again today.
Any attempts to impugn the credibility of
McBride’s analysis based on the age of the
program he used to run it is illogical, not
credible, and completely irrelevant to the
matter at hand.
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6 election—because, without a black-pre-
ferred candidate, it cannot meaningfully
consider whether white voters are usually
able ‘‘to defeat the minority’s preferred
candidate.’’ Gingles, 478 U.S. at 51, 106
S.Ct. 2752. In four of the six races in this
category, the black-preferred candidate
lost. African Americans had only one true
success: the District 3 race. The District 5
win was in a predominantly African Ameri-
can district. See Old Pers. v. Cooney, 230
F.3d 1113, 1122 (9th Cir. 2000) (consider-
ing minority group success in minority-
majority districts under the totality of the
circumstances, but not under Gingles fac-
tor three because ‘‘[t]o do otherwise would
permit white bloc voting in a majority-
white district to be washed clean by elec-
toral success in neighboring majority-[mi-
nority] districts’’).


The second type of race is where there
are multiple candidates facing a black-pre-
ferred candidate. The Court counts four
such races: the 2014 elections in District 1,
District 2, and At-Large Seat # 1, and the
2004 sheriff race. The Court discounts the
race for sheriff. There, 96.5% of African
Americans wrote in Nelson Brown, demon-
strating an incredible level of political co-
hesion. While only 4.4% of whites voted for
Brown, a write-in candidacy is a special
circumstance which does not shed light on
whether there is ‘‘racial bias in the voting
community.’’ Nipper v. Smith, 39 F.3d
1494, 1524 (11th Cir. 1994). The Court can
only speculate as to whether white voters
were aware that Brown was running as a
write-in candidate and, if they did, whether
they would have voted for him. In the
District 1 case, between 85% and 88% of
white residents voted against the black-
preferred candidate. The African American
candidate was still able to win the race,
however, as 62.7% of the voting-age popu-
lation in that district is black. In the Dis-
trict 2 race, between 89.1% and 94.2% of
white residents voted against the black-
preferred candidate. The African American


candidate was defeated and the two white
candidates advanced to a run-off election.
In the At-Large Seat # 1 race, between
92.2% and 95.9% of white residents voted
against the black-preferred candidate. Al-
though the black-preferred candidate won
the plurality and was able to advance to a
run-off, white voters then coalesced around
a single candidate and defeated him. Dis-
counting the majority-black district, Afri-
can Americans had no real successes in
these types of elections.


Finally is the one election where two
white candidates faced each other—the
2014 District 4 election. The race had no
clear black-preferred candidate, nor a
clear white-preferred candidate. The Court
discounts that race because of the lack of a
clear preference and the lack of an African
American running. See Johnson, 196 F.3d
at 1221.


Sumter County argues the results from
the at-large elections should be discounted
because Busman and Roland had worked
in the Sumter County schools, but Coley
and Pless had not. (Doc. 170 at 20.) The
election of the white candidates, it implies,
is thus a preference for better-qualified
candidates and does not reflect ‘‘en-
trenched voting patterns.’’ (Id. at 21.) The
Court disagrees. The Ninth Circuit has
rejected any attempt ‘‘to scrutinize the
qualifications of minority candidates who
run for public office in jurisdictions with
historically white-only officeholders.’’ Ruiz
v. City of Santa Maria, 160 F.3d 543, 558
(9th Cir. 1998). There does not appear to
be any binding Eleventh Circuit law hold-
ing the same. However, the Court finds
that even if it can examine candidate quali-
ty, doing so would not discount the impor-
tance of the at-large elections. While Coley
had never worked in the school district, he
had been a school board member for al-
most a decade. Conversely, his opponent
Roland had impeccable education creden-
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tials but knew very little about the commu-
nity and had never had a student in the
public school system. Voters could easily
decide either was more qualified. Likewise,
Busman volunteered as a team physician
and is an upstanding member of the com-
munity, but homeschooled three of his chil-
dren rather than send them to the school
district he oversees. His opponent, Pless,
had experience on the School Board and a
background in education. Voters could rea-
sonably select either.


Sumter County points out that African
Americans have had success in Novem-
ber general elections. (Doc. 170 at 18.) 7


Neither side has presented a statistical
analysis of these races. There is thus no
evidence of whether there was a black-
preferred candidate in those races. Sum-
ter County flippantly asserts Wright
‘‘cannot seriously contend that Barack
Obama and Sanford Bishop are not the
preferred candidates of the Sumter
County black community TTTT’’ (Doc. 170
at 18 (emphasis in original).) Yet in the
March 2014 District 6 election, an Afri-
can American faced a white candidate
and there was no black-preferred candi-
date. The Court will not merely assume
black voters in Sumter County support
every black candidate. Moreover, these
elections took place at a different time of
year than the current school board elec-
tions, included voters from outside of
Sumter County, and were for positions


other than school board. Accordingly,
they are of diminished relevance here be-
cause they do they not allow the Court
to make inferences about voter patterns
in the challenged districts. See Cofield v.
City of LaGrange, Ga., 969 F.Supp. 749,
760 (N.D. Ga. 1997).


Reviewing the elections analyzed by
McBride, there can be no doubt black and
white voters consistently prefer different
candidates. Moreover, white voters are
usually able to the defeat the candidate
preferred by African Americans. There
was only one true ‘‘success’’ in the elec-
tions analyzed where an African American
candidate preferred by African Americans
was able to defeat a white-preferred candi-
date when the electorate was not predomi-
nantly black. The third Gingles factor is
satisfied.


[15] Sumter County argues Wright
cannot satisfy factor three because African
Americans in Sumter County are not a
‘‘minority,’’ but rather a majority of the
population and a plurality of the voting-age
population. (Doc. 170 at 5.) Other courts
have found that although a majority group
claiming a need for protection under Sec-
tion 2 ‘‘faces an obvious, difficult burden in
proving that their inability to elect results
from white bloc voting, they are not pre-
cluded, as a matter of law, from seeking to
prove such a claim.’’ Salas v. Sw. Texas Jr.
Coll. Dist., 964 F.2d 1542, 1555 (5th Cir.


7. Sumter County also wants to attribute any
success by Democrats in these elections to
African Americans. (See Doc. 172 at ¶ 7.) The
Court declines to do so. First, in many races,
the Democrat and Republican are both likely
to be white. (See generally Doc. 154-10.) The
Court has already explained it would be dis-
counting such races. See Johnson, 196 F.3d at
1221. Second, there is no statistical evidence
before the Court of how likely African Ameri-
cans in Sumter County are to support Demo-
crats. Sumter County relies solely on
McBride’s testimony that (1) ‘‘the candidate
of choice in the black community would be


the Democrat’’—but providing no basis or
statistics in support of that position, and (2)
‘‘more than possibly 92 percent of African
Americans support the Democrat Party’’ na-
tionally—but providing no evidence of the
percentages in Sumter County. (Doc. 157 at
180:25–181:4, 185:3–8.) Third, the Court is
unable to determine if there was any minority
cohesion or white bloc voting in these races
because no EI analysis has been run on them.
Any finding by the Court that wins by Demo-
crats are wins by the black-preferred candi-
date over the white-preferred candidate
would be pure speculation.
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1992). Like any other group, they must
show ‘‘less opportunity than other mem-
bers of the electorate to participate in the
political process and to elect representa-
tives of their choice.’’ Gingles, 478 U.S. at
63, 106 S.Ct. 2752 (citation omitted).


The County hypothesizes ways in which
it believes Wright could theoretically satis-
fy that burden—past discrimination could
result in lower voter registration rates,
felon disenfranchisement could dispropor-
tionately impact African Americas, the vot-
ing rolls might be inaccurate, other minori-
ty groups may band together with whites,
there may be racially gerrymandered dis-
tricts, or other practical impediments to
African Americans voting may exist. (Doc.
170 at 3–7.) But, the County concludes,
Wright has made no such showing. (Id.)


[16] While African Americans do out-
number whites on the voter rolls, the vot-
ing booth is another story. In the school
board elections since the new plan was
implemented, white voters have outnum-
bered black voters in seven of nine races.
See Tables 1; 2.8 The only exceptions are
the elections in District 1 and District 5
where African Americans make up over
60% of the voting-age population. Sumter
County cites Missouri State Conference of
the Nat’l Ass’n for the Advancement of
Colored People v. Ferguson-Florissant
Sch. Dist., 201 F.Supp.3d 1006, 1071 (E.D.
Mo. 2016), for the proposition that low
voter registration rates can form the basis
for a Section 2 claim by a group that is a
near-majority in population or voting-age
population. (Doc. 170 at 6.) The Court finds
no meaningful difference between a failure
to register to vote and a failure to cast a


vote. It is, of course, true that were more
African Americans to register (as in Mis-
souri State ) or turn out to vote (as here),
they would likely be able to elect their
preferred candidate. But our circuit has
roundly rejected any effort to blame Afri-
can Americans’ lack of electoral success on
‘‘a failure of blacks to turn out their votes.’’
United States v. Marengo Cty. Comm’n,
731 F.2d 1546, 1568 (11th Cir. 1984) (quot-
ing district court decision) (punctuation
corrected). As outlined in the factual find-
ings, Sumter County and the State of
Georgia have a long history of discrimina-
tion. The effects of that discrimination still
linger today in the form of disproportion-
ate educational achievement, employment,
income levels and living conditions. Sumter
County cites an out-of-circuit case requir-
ing evidence linking past discrimination to
low turnout today. (Doc. 170 at 8 (citing
Salas v. Sw. Texas Jr. Coll. Dist., 964 F.2d
1542, 1556 (5th Cir. 1992) ).) Our circuit
has no such stringent requirement.
‘‘[W]hen there is clear evidence of present
socioeconomic or political disadvantage re-
sulting from past discrimination, as there
[is] in this case, the burden is not on the
plaintiffs to prove that this disadvantage is
causing reduced political participation, but
rather is on those who deny the causal
nexus to show that the cause is something
else.’’ Marengo, 731 F.2d at 1569. Sumter
County has produced no evidence or argu-
ment showing what the low African Ameri-
can voting rate is attributable to. (See gen-
erally Doc. 170.) The Court, therefore,
must assume a causal connection to the
past discrimination.


8. The Court finds these numbers by multiply-
ing the percentage of the white and black
voting-age population data contained in Table
1 by the respective white and black turnout
data in Table 2. While the numbers will be
slightly off because the demographic data has
changed since the 2014 elections took place,


any error is too small to impact the Court’s
conclusions. McBride provided black voting-
age populations for each election at the time
of that election (or near to), but it does not
include corresponding white voting-age popu-
lation numbers. (Doc. 153-87 at 11.)
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Having found that all three Gingles fac-
tors are satisfied, the Court moves on to
the Senate factors.


D. Senate Factor One


[17] The first Senate factor is the his-
tory of voting-related discrimination in the
State or political subdivision. ‘‘[P]ast dis-
crimination can severely impair the pres-
ent-day ability of minorities to participate
on an equal footing in the political process.
Past discrimination may cause blacks to
register or vote in lower numbers than
whites. Past discrimination may also lead
to present socioeconomic disadvantages,
which in turn can reduce participation and
influence in political affairs.’’ United States
v. Marengo Cty. Comm’n, 731 F.2d 1546,
1567 (11th Cir. 1984).


The Parties have stipulated that ‘‘Geor-
gia and Sumter County have a long and
extensive history of voting discrimination
against African Americans.’’ This factor
weighs heavily in Wright’s favor.


E. Senate Factor Two


[18] The second factor is the extent to
which voting in the elections of the State
or political subdivision is racially polarized.
‘‘[T]his factor will ordinarily be the key-
stone of a dilution case.’’ United States v.
Marengo Cty. Comm’n, 731 F.2d 1546,
1566 (11th Cir. 1984). The Court finds the
Sumter County’s voters to be highly polar-
ized. In ten of the twelve elections ana-
lyzed, over 85% of African American vot-
ers voted for the same candidate. Less
than a quarter of white voters supported
the black-preferred candidate in any of
those races. The average level of white
support in those races was under 10%. In
one of the two races which were not polar-
ized, there was no African American candi-
date. The election results, therefore, would
surely ‘‘have been different depending
upon whether it had been held among only
the white voters or only the black voters.’’
Thornburg v. Gingles, 478 U.S. 30, 54, 106


S.Ct. 2752, 92 L.Ed.2d 25 (1986) (citation
omitted). This factor also weighs heavily in
Wright’s favor.


F. Senate Factor Three


Factor three is the extent to which the
State or political subdivision has used vot-
ing practices or procedures that tend to
enhance the opportunity for discrimination
against the minority group, such as unusu-
ally large election districts, majority vote
requirements, and prohibitions against bul-
let voting. The current plan employs three
parts relevant to this Senate factor.


First, Sumter County uses staggered
terms for the at-large seats, with one at-
large seat filled at each regular election.
(MUF ¶ 6; PX 26 (House Bill 836).) Were
the County to instead seat the top two
vote-getters for at-large seats every four
years, African Americans would have an
enhanced opportunity for election in those
seats. An illustrative example is the May
20, 2014, election for at-large seat number
1. There, an African American candidate
received 36.7% of the vote and a white
candidate received 36.4% of the vote. The
white candidate won the subsequent run-
off. Had the two candidates receiving the
most votes instead been elected, the Afri-
can American candidate—Michael Coley—
would be a school board member.


Second, Sumter County uses a majority-
vote requirement in elections for the at-
large seats. (MUF ¶ 3.) The impact on
African American candidates is apparent
in the same race. Had Sumter County
employed a plurality-win system, Michael
Coley would have won the May 20, 2014,
election. Because of the majority-win sys-
tem, he was defeated. Majority-vote re-
quirements have long been recognized as
enhancing an opportunity for discrimina-
tion. See League of United Latin Am.
Citizens, Council No. 4434 v. Clements,
986 F.2d 728, 749 (5th Cir.), on reh’g, 999
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F.2d 831 (5th Cir. 1993); City of Rome v.
United States, 446 U.S. 156, 183, 100 S.Ct.
1548, 64 L.Ed.2d 119 (1980), abrogated on
other grounds by Shelby Cty., Ala. v.
Holder, 570 U.S. 529, 133 S.Ct. 2612, 186
L.Ed.2d 651 (2013).


Third, the addition of at-large districts
enhanced the opportunity for discrimina-
tion. Several witnesses with experience in
local politics testified that running at large
in Sumter County is more expensive than
running in a district and therefore pres-
ents a particular barrier for African-Amer-
ican candidates. (Doc. 158 at 52:24–54:23,
77:20–78:4, 135:23–138:2.) Although Sum-
ter County itself is not unusually large, the
larger area nonetheless requires greater
costs. One white candidate, Sylvia Roland,
received unsolicited money to assist with
those added costs. (Doc. 159 at 54:21–23.)
There is no testimony of any African
American candidate receiving a similarly
unsolicited donation.


The third factor weighs in Wright’s fa-
vor.


G. Senate Factor Four


[19] The fourth factor is the exclusion
of members of the minority group from
candidate slating processes. ‘‘The term
‘slating’ is generally used to refer to a
process in which some influential non-gov-
ernmental organization selects and endors-
es a group or ‘slate’ of candidates, render-
ing the election little more than a stamp of
approval for the candidates selected.’’
Westwego Citizens for Better Gov’t v. City
of Westwego, 946 F.2d 1109, 1116 n.5 (5th
Cir. 1991). There is no evidence in the
record of any slating process in Sumter
County. Accordingly, the Court cannot find
whether a slating process would or would
not exclude African Americans. This factor
carries no weight.


H. Senate Factor Five


[20] The fifth factor is the extent to
which minority group members bear the
effects of past discrimination in areas such
as education, employment, and health,
which hinder their ability to participate
effectively in the political process. As rec-
ognized in the original Senate Report,
‘‘disproportionate educational, employ-
ment, income level and living conditions
arising from past discrimination tend to
depress minority political participation.
Where these conditions are shown and
where the level of black participation in
politics is depressed, plaintiffs need not
prove any further causal nexus between
their disparate socio-economic status and
the depressed level of political partic-
ipation.’’ Johnson v. Mortham, 926
F.Supp. 1460, 1519 (N.D. Fla. 1996) (quot-
ing S. Rep. No. 97-417 at 29 n.114 (1982) ).


As detailed in the factual findings, only
13.6% of white residents lack a high school
diploma. The rate is over double—29.9%—
for African Americans. (Doc. 164 at 4.)
White residents are over three times more
likely to have a bachelor’s degree or high-
er—30.9% versus 8.8% of African Ameri-
cans. (Id.) The educational differences are
reflected in employment numbers as well.
Among those in the workforce aged six-
teen years or over, the unemployment rate
is 7.1% for white residents and 18.2% for
African Americans. (Id.) Only 15.3% of
white residents live in poverty compared
to an astonishing 46.2% of African Ameri-
cans. (Id. at 5.) Three in four African
American households receive Supplemen-
tal Nutrition Assistance Program benefits.
(Id.) The number is reversed for white
residents: only one in five households re-
ceive the same benefits. (Id.) The median
African American household earns $22,736,
less than half of the median $48,672 for
white households. (Id.) There can be no
doubt that African Americans in Sumter
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County face ‘‘disproportionate educational,
employment, income level and living condi-
tions arising from past discrimination
TTTT’’


There can also be no doubt that the level
of black participation in Sumter County
politics is depressed. In the elections ana-
lyzed in the case, African Americans were
on average over 60% less likely than their
white counterparts to cast a vote. See Ta-
ble 2.


Having shown a disparate socio-econom-
ic status between white and black resi-
dents of Sumter County and a depressed
level of political participation by African
Americans, this factor weighs heavily in
Wright’s favor. See S. Rep. No. 97-417 at
29 n.114 (1982).


I. Senate Factor Six


The sixth factor is the use of overt or
subtle racial appeals in political campaigns.
Wright points to alleged incidents of Afri-
can American candidates facing hostile and
racist constituents while on the campaign
trail. (Doc. 171 at 45.) The sixth factor,
however, concerns racist messages being
communicated to constituents, not constit-
uents communicating racists messages to
the candidates. See, e.g., Meek v. Metro.
Dade Cty., Fla., 805 F.Supp. 967, 982 (S.D.
Fla. 1992), aff’d in part, rev’d in part, 985
F.2d 1471 (11th Cir. 1993) (voters were
told that ‘‘Black candidates share common
goals with Jesse Jackson or Nelson
Mandela’’). There is no evidence, and
Wright does not allege, that any political
campaign employed overt or subtle racist
appeals. Accordingly, this factor weighs in
favor of Sumter County. However, the
Court recognizes that ‘‘overtly bigoted be-
havior has become more unfashionable.’’
Marengo, 731 F.2d at 1571 (quoting Metro.
Hous. Dev. Corp. v. Vill. of Arlington
Heights, 558 F.2d 1283, 1290 (7th Cir.
1977) ). While this factor can weigh heavily
in favor of a plaintiff when present, ‘‘its


absence should not weigh heavily against a
plaintiff proceeding under the results test
of section 2.’’ Id.


J. Senate Factor Seven


The seventh factor is the extent to which
members of the minority group have been
elected to public office in the jurisdiction.
Here, it is undisputed that no African
American has ever been elected to an at-
large seat on the School Board under the
challenged plan. (Doc. 125 at 20.) No Afri-
can American has been elected in a School
Board district except in districts where
African Americans make up a majority of
the voting-age population. (Id.) The only
evidence of an African American being
elected to county-wide office was in 2016
when Cortisa Barthell became Clerk of
Superior Court. Barthell won the Demo-
cratic nomination where African Ameri-
cans made up 81.9% of the electorate and
did not face a general election opponent.
There is no evidence in the record of an
African American in Sumter County win-
ning a contested race for county-wide of-
fice.


In sum, African Americans have lacked
success in Sumter County elections. This
factor weighs heavily in Wright’s favor.


K. Additional Senate Factors and
Considerations


The Senate Report and courts applying
Section 2 have recognized several other
factors that may be relevant in determin-
ing the totality of the circumstances. The
Court reviews those relevant to this case.


First is whether the policy underlying
the state or political subdivision’s use of
such voting qualification, prerequisite to
voting, or standard, practice, or procedure
is tenuous. S. Rep. No. 97-417 at 29.
Wright asserts the School Board’s policy
assertion for adding at-large districts was
tenuous. (Doc. 171 at 48–51.) The Court
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disagrees. At nine members, the Sumter
County School Board was one of the larg-
est in the state. At the recommendation of
its accreditation agency, the School Board
reduced the number of members and rea-
ligned the districts to mirror those of the
County Board of Commissioners. Those
decisions were entirely reasonable. But the
Board of Commissioners only has five
members. Wright asserts there was no
reason to move to a seven-member Board
with two at-large seats rather than a five-
member Board with no at-large seats. The
only testimony on this issue was Busman’s
testimony that it was ‘‘easier’’ to go from
nine to seven members rather than down
to five. (Doc. 159 at 16:10–15.) As noted in
the factual findings, the Court infers that
the smaller shift was ‘‘easier’’ because few-
er incumbent seats were put at risk. There
is nothing tenuous about minimizing
changes to make the districts more politi-
cally palatable.


Another reasonable interpretation is
that nine was the status quo, and the
further one strays from the status quo, the
more difficult the transition can be. Again,
this justification would not be tenuous. It
can be challenging to predict the problems
which will arise when shifting to a new
district alignment. The more the new sys-
tem resembles the old, the more familiar it
will be to election officials, candidates, and
voters.


Wright argues the asserted rationale is
belied by the timing of the changes. While
it is true that the final Board vote approv-
ing the plan did not occur until a lame-
duck session immediately before the new-
ly-elected black board member would give
African Americans a majority on the
Board, the bill was introduced before that
election, and the final resolution passed


without any opposition. The timing does
not undermine the asserted purpose.


Further, the General Assembly’s re-en-
actment of a plan not precleared by the
Department of Justice following the Shelby
County decision is not evidence of an im-
proper motive. (See Doc. 171 at 51.) When
the Department requested additional infor-
mation to decide if the plan should be
given preclearance, it was the African
American majority on the Board which
refused to provide that information. The
plan’s lack of preclearance, therefore, is
not evidence of discrimination toward Afri-
can Americans.


[21] The lack of a tenuous policy justi-
fication thus weighs toward Sumter Coun-
ty. However, a showing that the policy
justification is race-neutral does not negate
‘‘a plaintiff’s showing through other factors
that the challenged practice denies minori-
ties fair access to the process.’’ S. Rep. No.
97-417 at 29 n.117.


Second is the proportionality inquiry.
‘‘ ‘Proportionality’ as the term is used here
links the number of majority-minority vot-
ing districts to minority members’ share of
the relevant population.’’ Johnson v. De
Grandy, 512 U.S. 997, 1014 n.11, 114 S.Ct.
2647, 129 L.Ed.2d 775 (1994). Proportional
districts help to assure that ‘‘minority vot-
ers have an equal opportunity, in spite of
racial polarization, ‘to participate in the
political process and to elect representa-
tives of their choice.’ ’’ Id. at 1020, 114
S.Ct. 2647 (quoting 42 U.S.C. § 1973(b)
(1994) ). Wright argues that ‘‘African
Americans constitute [49.5%] of Sumter’s
County’s voting-age population, but they
constitute a majority of the voting-age
population in only two (28.6%) of the
board’s seven seats.’’ 9 (Doc. 171 at 52 (ci-


9. Wright actually claims African Americans
constitute 48.1% of the voting-age population.
The Court refers only the most recent demo-


graphic data before it, which puts that num-
ber at a slightly higher 49.5%.
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tations omitted).) The Court agrees that
the districts are not proportional. While
African Americans hold a majority or plu-
rality in four of the seven districts, it is
abundantly clear plurality districts do not
provide an equal opportunity for African
Americans to elect representatives of their
choice given the history of discrimination
in the county. Accordingly, because Afri-
can Americans hold a majority in only two
districts, this factor weighs toward Wright.


Wright asserts a third relevant factor:
racial separation. (Doc. 171 at 52.) The
Court finds no support for racial separa-
tion being a consideration in a Senate Fac-
tors analysis. Wright cites three cases ar-
guing otherwise. Two, United States v.
City of Euclid, 580 F.Supp.2d 584, 592–93
(N.D. Ohio 2008) and United States v.
Charleston Cty., 316 F.Supp.2d 268, 291
(D.S.C. 2003), aff’d sub nom., 365 F.3d 341
(4th Cir. 2004), are out-of-circuit district
court cases with no precedential value in
this Court. The third, McMillan v. Escam-
bia Cty., Fla., 688 F.2d 960, 967–68 (5th
Cir. 1982), vacated, 466 U.S. 48, 104 S.Ct.
1577, 80 L.Ed.2d 36 (1984), only noted the
district court’s observation of racial sepa-
ration in its Fourteenth Amendment—not
Voting Rights Act—analysis, and in any
event the judgment was vacated on appeal
and never reinstated. See Tallahassee
Branch of NAACP v. Leon Cty., Fla., 827
F.2d 1436, 1440 (11th Cir. 1987) (‘‘McMil-
lan has no binding precedential effect.’’).
In the absence of any authority recogniz-
ing this factor, the Court declines to con-
sider it.


II. Totality of the Circumstances


[22, 23] The Court must ‘‘consider the
‘totality of circumstances’ to determine
whether members of a racial group have
less opportunity than do other members of
the electorate.’’ League of United Latin
Am. Citizens v. Perry, 548 U.S. 399, 425–
26, 126 S.Ct. 2594, 165 L.Ed.2d 609 (2006).
‘‘[I]t will be only the very unusual case in


which the plaintiffs can establish the exis-
tence of the three Gingles factors but still
have failed to establish a violation of § 2
under the totality of circumstances.’’
N.A.A.C.P., Inc. v. City of Niagara Falls,
N.Y., 65 F.3d 1002, 1019 n.21 (2d Cir. 1995)
(citation omitted); see Thompson v. Glades
Cty. Bd. of Cty. Comm’rs, 493 F.3d 1253,
1261 (11th Cir.), reh’g en banc granted,
opinion vacated, 508 F.3d 975 (11th Cir.
2007), and on reh’g en banc, 532 F.3d 1179
(11th Cir. 2008) (noting the Niagara Falls
standard, though the opinion was later va-
cated and the district court affirmed by an
evenly divided en banc panel). ‘‘In such
cases, the district court must explain with
particularity why it has concluded, under
the particular facts of that case, that an
electoral system that routinely results in
white voters voting as a bloc to defeat the
candidate of choice of a politically cohesive
minority group is not violative of § 2 of the
Voting Rights Act.’’ Niagara Falls, 65
F.3d at 1019 n.21 (citation omitted).


[24] The Court finds, based on the to-
tality of the circumstance, that African
Americans in Sumter County have less
opportunity to elect candidates of their
choice than do white citizens. Under the
totality standard, the Court finds the fol-
lowing facts particularly compelling: (1)
the incredibly high rates of polarized vot-
ing in races that pit an African American
candidate against a white candidate; (2)
the glaring lack of success for African
American candidates running for county-
wide office, both historically and recently,
despite their plurality in voting-age popu-
lation; (3) the undisputed history of dis-
crimination in Sumter County and
throughout Georgia; (4) the lingering ef-
fects of that discrimination today, includ-
ing the comparatively low income and edu-
cation levels and high rates of poverty for
African Americans in Sumter County; and
(5) the low rate of African American turn-
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out in these elections which—in the ab-
sence of evidence to the contrary—the
Court attributes to the history of discrimi-
nation and the socioeconomic disparities.
Because of these factors, the elections for
at-large seats do not give African Ameri-
cans in Sumter County a meaningful op-
portunity to elect the candidates of their
choice.


III. Illustrative Plan


[25] ‘‘In a § 2 vote dilution suit, along
with determining whether the Gingles pre-
conditions are met and whether the totali-
ty of the circumstances supports a finding
of liability, a court must find a reasonable
alternative practice as a benchmark
against which to measure the existing vot-
ing practice.’’ Holder v. Hall, 512 U.S. 874,
880, 114 S.Ct. 2581, 2585, 129 L.Ed.2d 687
(1994) (footnote omitted).


[26] The Court finds that, by the bare
minimum, Wright has shown his illustra-
tive plan ‘‘achieve[s] a more proportional
representation of minorities than did the
previous multi-member system.’’ Meek v.
Metro. Dade Cty., 908 F.2d 1540, 1548
(11th Cir. 1990) (quoting Solomon v. Liber-
ty County, 865 F.2d 1566, 1572 n.5 (11th
Cir. 1988) ). African Americans in Sumter
County are currently able to elect two of
seven candidates of their choice. The Court
accepts, based on the evidence presented,
that they are unable to elect the candi-
dates of their choice in the at-large dis-
tricts where they account for 49.5% of the
voting-age population. In the illustrative
plan, neither party contests that African
Americans would be able to elect the can-
didates of their choice in District 1 and
District 5. The question for the Court,
then, is whether they would have an op-
portunity to elect the candidate of their
choice in illustrative District 6, a single-
member district where they represent
54.5% of the voting-age population. As
McBride readily concedes, the answer is


‘‘guesswork.’’ Based on the cohesion and
crossover voting patterns, that percentage
would be sufficient in some of the current
single-member districts, but not others.
McBride asserts that a 49.5% district is
not a black-majority district, so it would
behave like districts with far less black
voters. Meanwhile, a 54.5% district is a
black-majority district, so it would behave
differently from the at-large districts.
(Doc. 158 at 13:10–20:3.) The Court finds
no support for the idea that a five percent-
age point shift would have such a drastic
impact on voting behaviors.


That said, the testimony before the
Court is that illustrative District 6 has a
greater percentage of African American
voters than has been needed in other dis-
tricts to elect the candidate of their choice.
(Doc. 153-87 at 24.) The five percentage
point increase in African American voters
over the current at-large district, com-
bined with the corresponding eight per-
centage point drop in white voters from
the at-large district to the illustrative Dis-
trict 6 could create a potentially sizable
shift in the election results. The only testi-
mony before the Court is that ‘‘black vot-
ers would have a meaningful opportunity
to elect candidates TTT of their choice in
[illustrative District 6].’’ (Id.) Sumter
County makes the argument that this is
not the case, (Doc. 170 at 24–29), but it did
not ask its expert to conduct any analysis
of Wright’s illustrative plan in this stage of
the case. (Doc. 159 at 221:16–21.)


Sumter County suggests that a mini-
mum of 60% of the voting-age population is
needed to give African Americans an op-
portunity to elect candidates of their
choice, citing cases in which have adopted
a similar number. (Doc. 170 at 25); Ket-
chum v. Byrne, 740 F.2d 1398, 1415 (7th
Cir. 1984). But in those cases, the courts
recognized a higher number was necessary
based on the evidence in the case. See, e.g.,
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Ketchum, 740 F.2d at 1415 (‘‘During the
trial, witnesses for both sides testified that
65% of total population is a widely recog-
nized and accepted criterion in redistrict-
ing formulations.’’) This case has no such
evidence. Again, the only testimony is that
54.5% would likely be sufficient.


Sumter County next argues that the il-
lustrative plan would be a step backward
because it trades two 49% African Ameri-
can districts for a 54% district and a 41%
district. The Court has already found that
African Americans do not have a meaning-
ful opportunity to elect candidates of their
choice in the at-large districts. They are
stuck at two representatives of seven. In
the illustrative plan, they would at least
have an opportunity to win a third seat.


This is not to say the Court believes
Wright’s illustrative plan is the one which
should ultimately be put into place. Afri-
cans Americans currently constitute a ma-
jority of the population in Sumter County.
Their numbers, by percentage of the popu-
lation, continue to grow each year. If these
trends continue, African Americans will
soon make up a majority of the voting age
population in Sumter County, as well. At
some point under the current plan—if the
trends continue—one would expect black-
preferred candidates to win at-large seats
and constitute a majority of the School
Board. Under the illustrative plan, African
Americans would need to win a district
where they represent roughly forty per-
cent of the voting-age population to pick
up a fourth seat. Even with a growing
share of the population, the Court finds it
unlikely they will be able to do so in the
foreseeable future so long as voting in the
country remains racially polarized. The
Parties agree that Sumter County and
Georgia’s elected officials must be given
the first opportunity to craft a remedial
plan. (Doc. 140 at 3; 141 at 3.) The Court
encourages the Parties and elected officials
to be creative in exploring possible reme-


dies. Redrawn district lines are but one
tool available for remedying a Section 2
violation. For example, a discriminatory
anti-single-shot voting rule can be fixed by
removing the rule. See Holder v. Hall, 512
U.S. 874, 880, 114 S.Ct. 2581, 129 L.Ed.2d
687 (1994). The problem for African Amer-
icans in Sumter County is not the number
of voters, but how often they turn out to
cast votes. The Parties and the General
Assembly may consider whether any tools
at their disposal could meaningfully im-
prove turnout such that African Americans
have an equal opportunity to elect candi-
dates of their choice.


Finally, Sumter County argues that the
illustrative plan ‘‘inflicts a constitutional
injury.’’ (Doc. 170 at 29 (capitalization al-
tered).) The Equal Protection Clause of
the Fourteenth Amendment ‘‘prevents a
State, in the absence of ‘sufficient justifica-
tion,’ from ‘separating its citizens into dif-
ferent voting districts on the basis of
race.’ ’’ Cooper v. Harris, ––– U.S. ––––,
137 S.Ct. 1455, 1463, 197 L.Ed.2d 837
(2017) (quoting Bethune–Hill v. Virginia
State Bd. of Elections, ––– U.S. ––––, 137
S.Ct. 788, 797, 197 L.Ed.2d 85 (2017) ). To
prove a violation, a plaintiff must show
that ‘‘race was the predominant factor mo-
tivating the legislature’s decision to place a
significant number of voters within or
without a particular district.’’ Miller v.
Johnson, 515 U.S. 900, 916, 115 S.Ct. 2475,
132 L.Ed.2d 762 (1995). ‘‘That entails dem-
onstrating that the legislature subordinat-
ed other factors—compactness, respect for
political subdivisions, partisan advantage,
what have you—to racial considerations.’’
Cooper, 137 S.Ct. at 1463–64 (quotations
and citations omitted). Here, there is no
evidence that the illustrative plan subordi-
nated any factors for race considerations.
McBride testified, and Sumter County
does not contest, that the illustrative plan
‘‘complie[s] with the one-person, one-vote
principle, the Voting Rights Act, and tradi-
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tional redistricting criteria including com-
pactness, contiguity, respect for communi-
ties of interest, [and] respect for political
boundaries.’’ (Doc. 153-87 at 5.) The plan
does not raise any constitutional concerns.


Accordingly, the Court concludes that
the illustrative plan—while far from per-
fect—is likely to give African Americans a
more proportional representation on the
Board of Education than does the current
plan. The Parties should not take this as
an indication of how the Court will view
the proposed remedial plans in the next
step of this case. The Parties have already
begun a much more robust discussion of
remedial plans in post-trial briefing. (See
Docs. 174; 176; 180.) While that evidence is
not before the Court at the liability stage,
(see Doc. 189), the Court expects a much
more expansive body of evidence to deter-
mine the effectiveness of proposed remedi-
al plans following post-trial discovery.


CONCLUSION
The Court finds that Plaintiff Mathis


Kearse Wright, Jr. has established all
three Gingles factors, that the majority of
the Senate Factors weigh toward him, and
that he has shown an illustrative plan
which is likely to give African Americans a
more proportional representation on the
Board of Education than does the current
plan. Accordingly, the Court finds, based
on the totality of the circumstances, that
the at-large districts of the Sumter County
Board of Education dilute African-Ameri-
can voting strength in violation of Section
2 of the Voting Rights Act of 1965, as
amended, 52 U.S.C. § 10301.


The case now moves to a remedial stage.
The Court agrees with the Parties that
elected officials should have the first op-
portunity to remedy the unlawful election
plan. See Wise v. Lipscomb, 437 U.S. 535,
540, 98 S.Ct. 2493, 57 L.Ed.2d 411 (1978);
(Docs. 140; 141). The Court notes that the
General Assembly will be in session


through at least Thursday, March 29, 2018.
S.R. 631, 154th Gen. Assemb., Reg. Sess.
(Ga. 2018). The Sumter County Board of
Elections and Registration is ORDERED
to confer with Sumter County’s legislative
delegation and inform that Court no later
than Monday, March 26, 2018 whether
the General Assembly is inclined to enact a
remedial plan before adjourning sine die
or, if not, a timeline for when it believes a
remedial plan could be adopted. While the
time period is short, the Parties have al-
ready put considerable effort into their
proposed remedial plans, which will great-
ly assist the General Assembly in its ef-
forts.


Given the Court’s holding, Wright’s Mo-
tion for Preliminary Injunction (Doc. 190)
is DENIED WITHOUT PREJUDICE.
Following the status report from the Gen-
eral Assembly, the Court will consider
whether the May elections must be en-
joined.


SO ORDERED, this 17th day of March
2018.


,
  


The DIAMOND SAWBLADES MAN-
UFACTURERS’ COALITION, et


alia, Plaintiffs,


v.


UNITED STATES, Defendant.


Slip Op. 18–28
Consol. Court No. 16–00124


United States Court of
International Trade.


March 22, 2018


Background:  Importers brought separate
lawsuits contesting aspects of Department
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Allison . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia, and my residential address is 


 Georgia . 


3. This Voter Declaration supplements the one I signed on August 19, 2020. 


My earlier Voter Declaration is attached to this one as Exhibit A. 


4. On August 29, 2020, I received by mail a “confirmation notice” from Fulton 


County Voter Registration that my voter status was going to be changed to 


“inactive.” A copy of that notice is attached to this Voter Declaration as 


Exhibit B. 


5. The notice stated that it was being sent to me because: (1) I had filed a 


change of address form with USPS; (2) I had not voted or updated my voter 


registration in at least three years; or (3) “official election mail has been 


returned when sent to the address on your voter registration record.” 


6. Since I have lived at the same address for 22 years and have voted in every 


election, option (3) above is the only reason I could possibly have been 


flagged as a potential “inactive” voter. 
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7. My assumption is that my August absentee ballot, which I never received, 


was for some reason returned to the registrar. This is a gross error, since my 


mailing address on file and on my ballot application is correct. 


8. The only possible reason my absentee ballot could be “undeliverable” was a 


mistake by the vendor that mails the ballots or by the Post Office. 


9. To have my voter registration status changed as a result of a third party’s 


error is very disconcerting. 


10. As the confirmation notice instructed, I completed the card attached to the 


letter, indicating that “[I] “still live at the same address as shown on the 


current voter registration file,” and mailed it back on August 29, 2020. 


11. The multiple problems I’ve had with the Georgia voting system – not 


receiving my absentee ballot for the August 2020 primary (see my first 


Voter Declaration) and having my voter registration changed (see this Voter 


Declaration) – have left me feeling frustrated on a personal level, and also 


uneasy about whether the voting sysem will function properly for all 


Georgians during the remainder of this election cycle. 


12. Notwithstanding that I did not receive the absentee ballot I requested for the 


August 2020 primary, I have already taken the appropriate steps to vote by 


mail in the November 2020 general election. Because that method of voting 
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results in a paper ballot, it gives me greater confidence that my vote will be 


counted. 


13. If my absentee ballot does not arrive in time, I will vote early, in-person, 


notwithstanding the health risk posed by the coronavirus pandemic. 


14. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


15. I understand that in giving this Declaration, I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


16. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       _________ 
       Signature 
       ALLISON L 
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Exhibit A 
Voter’s original Voter Declaration, signed on August 19, 2020 
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Exhibit B 
“Confirmation notice,” received by mail on August 29, 2020 
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Document: O.C.G.A. § 21-2-381


O.C.G.A. § 21-2-381


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 10. ABSENTEE VOTING


§ 21-2-381. Making of application for absentee ballot; determination of
eligibility by ballot clerk; furnishing of applications to colleges and universities;
persons entitled to make application


(a) (1) (A) Except as otherwise provided in Code Section 21-2-219 or for advance voting described in


subsection (d) of Code Section 21-2-385, not earlier than 78 days or less than 11 days prior to the date


of the primary or election, or runoff of either, in which the elector desires to vote, any absentee elector


may make, either by mail, by facsimile transmission, by electronic transmission, or in person in the


registrar's or absentee ballot clerk's office, an application for an official ballot of the elector's precinct to


be voted at such primary, election, or runoff. To be timely received, an application for an absentee-by-


mail ballot shall be received by the board of registrars or absentee ballot clerk no later than 11 days prior


to the primary, election, or runoff. For advance voting in person, the application shall be made within the


time period set forth in subsection (d) of Code Section 21-2-385.


(B) In the case of an elector residing temporarily out of the county or municipality or a physically


disabled elector residing within the county or municipality, the application for the elector's absentee


ballot may, upon satisfactory proof of relationship, be made by such elector's mother, father,


grandparent, aunt, uncle, sister, brother, spouse, son, daughter, niece, nephew, grandchild, son-in-law,


daughter-in-law, mother-in-law, father-in-law, brother-in-law, or sister-in-law of the age of 18 or over.


(C)


(i) Any person applying for an absentee-by-mail ballot shall make application in writing on the form


made available by the Secretary of State. In order to confirm the identity of the voter, such form shall


require the elector to provide his or her name, date of birth, address as registered, address where the


elector wishes the ballot to be mailed, and the number of his or her Georgia driver's license or
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identification card issued pursuant to Article 5 of Chapter 5 of Title 40. If such elector does not have a


Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40, the


elector shall affirm this fact in the manner prescribed in the application and the elector shall provide a


copy of a form of identification listed in subsection (c) of Code Section 21-2-417. The form made


available by the Secretary of State shall include a space to affix a photocopy or electronic image of such


identification. The Secretary of State shall develop a method to allow secure electronic transmission of


such form. The application shall also include the identity of the primary, election, or runoff in which the


elector wishes to vote; the name and relationship of the person requesting the ballot if other than the


elector; and an oath for the elector or relative to write his or her usual signature with a pen and ink


affirming that the elector is a qualified Georgia elector and the facts presented on the application are


true. Submitting false information on an application for an absentee ballot shall be a violation of Code


Sections 21-2-560 and 21-2-571.


(ii) A blank application for an absentee ballot shall be made available online by the Secretary of State


and each election superintendent and registrar, but neither the Secretary of State, election


superintendent, board of registrars, other governmental entity, nor employee or agent thereof shall send


absentee ballot applications directly to any elector except upon request of such elector or a relative


authorized to request an absentee ballot for such elector. No person or entity other than a relative


authorized to request an absentee ballot for such elector or a person signing as assisting an illiterate or


physically disabled elector shall send any elector an absentee ballot application that is prefilled with the


elector's required information set forth in this subparagraph. No person or entity other than the elector, a


relative authorized to request an absentee ballot for such elector, a person signing as assisting an


illiterate or physically disabled elector with his or her application, a common carrier charged with


returning the ballot application, an absentee ballot clerk, a registrar, or a law enforcement officer in the


course of an investigation shall handle or return an elector's completed absentee ballot application.


Handling a completed absentee ballot application by any person or entity other than as allowed in this


subsection shall be a misdemeanor. Any application for an absentee ballot sent to any elector by any


person or entity shall utilize the form of the application made available by the Secretary of State and


shall clearly and prominently disclose on the face of the form:


"This is NOT an official government publication and was NOT provided to you by any governmental


entity and this is NOT a ballot. It is being distributed by [insert name and address of person,


organization, or other entity distributing such document or material]."


(iii) The disclaimer required by division (ii) of this subparagraph shall be:


(I) Of sufficient font size to be clearly readable by the recipient of the communication;


(II) Be contained in a printed box set apart from the other contents of the communication; and


(III) Be printed with a reasonable degree of color contrast between the background and the printed


disclaimer.


(D) Except in the case of physically disabled electors residing in the county or municipality or electors in


custody in a jail or other detention facility in the county or municipality, no absentee ballot shall be
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mailed to an address other than the permanent mailing address of the elector as recorded on the


elector's voter registration record or a temporary out-of-county or out-of-municipality address. Upon


request, electors held in jails or other detention facilities who are eligible to vote shall be granted access


to the necessary personal effects for the purpose of applying for and voting an absentee ballot pursuant


to this chapter.


(E) Relatives applying for absentee ballots for electors must also sign an oath stating that facts in the


application are true.


(F) If the elector is unable to fill out or sign such elector's own application because of illiteracy or


physical disability, the elector shall make such elector's mark, and the person filling in the rest of the


application shall sign such person's name below it as a witness.


(G) Any elector meeting criteria of advance age or disability specified by rule or regulation of the State


Election Board or any elector who is entitled to vote by absentee ballot under the federal Uniformed and


Overseas Citizens Absentee Voting Act, 42 U.S.C. Section 1973ff, et seq., as amended, may request in


writing on one application a ballot for a presidential preference primary held pursuant to Article 5 of this


chapter and for a primary as well as for any runoffs resulting therefrom and for the election for which


such primary shall nominate candidates as well as any runoffs resulting therefrom. If not so requested by


such person, a separate and distinct application shall be required for each primary, run-off primary,


election, and run-off election. Except as otherwise provided in this subparagraph, a separate and distinct


application for an absentee ballot shall always be required for any special election or special primary.


(2) A properly executed registration card submitted under the provisions of subsection (b) of Code


Section 21-2-219, if submitted within 180 days of a primary or election in which the registrant is entitled


to vote, shall be considered to be an application for an absentee ballot under this Code section, or for a


special absentee ballot under Code Section 21-2-381.1, as appropriate.


(3) (A) All persons or entities, other than the Secretary of State, election superintendents, boards of


registrars, and absentee ballot clerks, that send applications for absentee ballots to electors in a primary,


election, or runoff shall mail such applications only to individuals who have not already requested,


received, or voted an absentee ballot in the primary, election, or runoff. Any such person or entity shall


compare its mail distribution list with the most recent information available about which electors have


requested, been issued, or voted an absentee ballot in the primary, election, or runoff and shall remove


the names of such electors from its mail distribution list. A person or entity shall not be liable for any


violation of this subparagraph if such person or entity relied upon information made available by the


Secretary of State within five business days prior to the date such applications are mailed.


(B) A person or entity in violation of subparagraph (A) of this paragraph shall be subject to sanctions by


the State Election Board which, in addition to all other possible sanctions, may include requiring such


person or entity to pay restitution to each affected county or municipality in an amount up to $100.00


per duplicate absentee ballot application that is processed by the county or municipality due to such


violation or the actual cost incurred by each affected county or municipality for the processing of such


duplicate absentee ballot applications.


(4) In extraordinary circumstances as described in Code Section 21-2-543.1, the registrar or absentee
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ballot clerk shall determine if the applicants are eligible to vote under this Code section and shall either


mail or issue the absentee ballots for the election for representative in the United States Congress to an


individual entitled to make application for absentee ballot under subsection (d) of this Code section the


same day any such application is received, so long as the application is received by 3:00 P.M., otherwise


no later than the next business day following receipt of the application. Any valid absentee ballot shall be


accepted and processed so long as the ballot is received by the registrar or absentee ballot clerk not later


than 45 days after the ballot is transmitted to the absent uniformed services voter or overseas voter, but


in no event later than 11 days following the date of the election.


(b)


(1) Upon receipt of a timely application for an absentee ballot, a registrar or absentee ballot clerk shall


enter thereon the date received. The registrar or absentee ballot clerk shall verify the identity of the


applicant and determine, in accordance with the provisions of this chapter, if the applicant is eligible to


vote in the primary or election involved. In order to verify the identity of the applicant, the registrar or


absentee ballot clerk shall compare the applicant's name, date of birth, and number of his or her Georgia


driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40 on the


application with the information on file in the registrar's office. If the application does not contain the


number of the applicant's Georgia driver's license or identification card issued pursuant to Article 5 of


Chapter 5 of Title 40, the registrar or absentee ballot clerk shall verify that the identification provided


with the application identifies the applicant. In order to be found eligible to vote an absentee ballot in


person at the registrar's office or absentee ballot clerk's office, such person shall show one of the forms


of identification listed in Code Section 21-2-417 and the registrar or absentee ballot clerk shall compare


the identifying information on the application with the information on file in the registrar's office.


(2) If found eligible, the registrar or absentee ballot clerk shall certify by signing in the proper place on


the application and then:


(A) Shall mail the ballot as provided in this Code section;


(B) If the application is made in person, shall issue the ballot to the elector within the confines of the


registrar's or absentee ballot clerk's office as required by Code Section 21-2-383 if the ballot is issued


during the advance voting period established pursuant to subsection (d) of Code Section 21-2-385; or


(C) May deliver the ballot in person to the elector if such elector is confined to a hospital.


(3) If found ineligible or if the application is not timely received, the clerk or the board of registrars shall


deny the application by writing the reason for rejection in the proper space on the application and shall


promptly notify the applicant in writing of the ground of ineligibility, a copy of which notification should


be retained on file in the office of the board of registrars or absentee ballot clerk for at least one year.


However, an absentee ballot application shall not be rejected solely due to a mismatch between the


identifying information of the elector on the application and the identifying information of the elector on


file with the board of registrars. In such cases, the board of registrars or absentee ballot clerk shall send


the elector a provisional absentee ballot with the designation "Provisional Ballot" on the outer oath


envelope and information prepared by the Secretary of State as to the process to be followed to cure the


discrepancy. If such ballot is returned to the board of registrars or absentee ballot clerk prior to the
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closing of the polls on the day of the primary or election, the elector may cure the discrepancy by


submitting an affidavit to the board of registrars or absentee ballot clerk along with a copy of one of the


forms of identification enumerated in subsection (c) of Code Section 21-2-417 before the close of the


period for verifying provisional ballots contained in subsection (c) of Code Section 21-2-419. If the board


of registrars or absentee ballot clerk finds the affidavit and identification to be sufficient, the absentee


ballot shall be counted as other absentee ballots. If the board of registrars or absentee ballot clerk finds


the affidavit and identification to be insufficient, then the procedure contained in Code Section 21-2-386


shall be followed for rejected absentee ballots.


(4) If the registrar or clerk is unable to determine the identity of the elector from information given on


the application or if the application is not complete or if the oath on the application is not signed, the


registrar or clerk should promptly contact the elector in writing to request the necessary additional


information and a signed copy of the oath.


(5) In the case of an unregistered applicant who is eligible to register to vote, the clerk or the board


shall immediately mail a blank registration card as provided by Code Section 21-2-223, and such


applicant, if otherwise qualified, shall be deemed eligible to vote by absentee ballot in such primary or


election, if the registration card, properly completed, is returned to the clerk or the board on or before


the last day for registering to vote in such primary or election.


(c) In those counties or municipalities in which the absentee ballot clerk or board of registrars provides


application forms for absentee ballots, the clerk or board shall provide such quantity of the application


form to the dean of each college or university located in that county as said dean determines necessary


for the students of such college or university.


(d) (1) A citizen of the United States permanently residing outside the United States is entitled to make


application for an absentee ballot from Georgia and to vote by absentee ballot in any election for


presidential electors and United States senator or representative in Congress:


(A) If such citizen was last domiciled in Georgia immediately before his or her departure from the United


States; and


(B) If such citizen could have met all qualifications, except any qualification relating to minimum voting


age, to vote in federal elections even though, while residing outside the United States, he or she does


not have a place of abode or other address in Georgia.


(2) An individual is entitled to make application for an absentee ballot under paragraph (1) of this


subsection even if such individual's intent to return to Georgia may be uncertain, as long as:


(A) He or she has complied with all applicable Georgia qualifications and requirements which are


consistent with 42 U.S.C. Section 1973ff concerning absentee registration for and voting by absentee


ballots;


(B) He or she does not maintain a domicile, is not registered to vote, and is not voting in any other state


or election district of a state or territory or in any territory or possession of the United States; and


(C) He or she has a valid passport or card of identity and registration issued under the authority of the


Secretary of State of the United States or, in lieu thereof, an alternative form of identification consistent


with 42 U.S.C. Section 1973ff and applicable state requirements, if a citizen does not possess a valid
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passport or card of identity and registration.


(e) The State Election Board is authorized to promulgate reasonable rules and regulations for the


implementation of paragraph (1) of subsection (a) of this Code section. Said rules and regulations may


include provisions for the limitation of opportunities for fraudulent application, including, but not limited


to, comparison of voter registration records with death certificates.


History


Ga. L. 1924, p. 186, §§ 3, 6; Code 1933, §§ 34-3302, 34-3305; Ga. L. 1943, p. 228, § 1; Ga. L. 1955,


p. 204, §§ 1, 2; Ga. L. 1955, p. 732, §§ 1, 2; Ga. L. 1957, p. 39, § 1; Code 1933, § 34-1402, enacted


by Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L. 1969, p. 329, §§ 18-20; Ga. L. 1974, p. 71, §§ 1-3; Ga. L.


1977, p. 550, § 1; Ga. L. 1978, p. 1004, § 31; Ga. L. 1979, p. 633, § 1; Ga. L. 1981, p. 1718, § 7; Ga.


L. 1983, p. 140, § 1; Ga. L. 1984, p. 1, § 11; Ga. L. 1985, p. 632, § 3; Ga. L. 1986, p. 32, § 1; Ga. L.


1986, p. 932, § 5; Ga. L. 1987, p. 417, § 4; Ga. L. 1987, p. 1360, § 14; Ga. L. 1988, p. 641, § 1; Ga. L.


1989, p. 849, § 2; Ga. L. 1989, p. 1742, § 1; Ga. L. 1990, p. 143, § 3; Ga. L. 1992, p. 1815, § 2; Ga. L.


1994, p. 1406, § 22; Ga. L. 1994, p. 1443, § 4; Ga. L. 1995, p. 8, § 1; Ga. L. 1997, p. 649, § 4; Ga. L.


1997, p. 662, § 1; Ga. L. 1998, p. 145, § 1; Ga. L. 1998, p. 295, § 1; Ga. L. 1999, p. 52, § 11; Ga. L.


2001, p. 230, § 13; Ga. L. 2001, p. 240, § 33; Ga. L. 2003, p. 517, § 36; Ga. L. 2005, p. 253, § 51/HB


244; Ga. L. 2006, p. 69, § 1/SB 467; Ga. L. 2008, p. 448, §§ 2, 3/SB 387; Ga. L. 2008, p. 781, § 10/HB


1112; Ga. L. 2009, p. 41, § 1/SB 47; Ga. L. 2010, p. 569, § 2/HB 1073; Ga. L. 2010, p. 914, § 18/HB


540; Ga. L. 2011, p. 683, § 10/SB 82; Ga. L. 2011, p. 697, § 1/HB 92; Ga. L. 2017, p. 697, § 16/HB


268; Ga. L. 2019, p. 7, § 27/HB 316; Ga. L. 2021, p. 14, § 25/SB 202.
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In Georgia County, Elections Bills Have Consequences
npr.org/2021/03/27/981354303/in-georgia-county-elections-bills-have-consequences


March 27, 20217:15 AM ET


Heard on Weekend Edition Saturday
Stephen Fowler


Marion Warren says the particular voting measures discussed in Georgia are personal for
Black people like himself who experienced Jim Crow laws firsthand. Stephen Fowler/GPB


Long before Republican Gov. Brian Kemp signed a 98-page law that enacted drastic
changes to election rules in Georgia this week, some lawmakers were already facing
pushback amid an inflamed debate over voting rights.


In rural Hancock County, residents pushed the county commission to cut ties with its county
attorney earlier this month because of his role as a state lawmaker, leading the efforts to
craft voting changes.
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Hancock County is about 100 miles east of Atlanta and one of the poorest in the country.
Three-quarters of its residents are Black, three-quarters vote Democratic and, until a few
weeks ago its county attorney was Barry Fleming, a white Republican lawmaker who chaired
the House Special Committee on Election Integrity.


His day job is an attorney, where he specializes in representing local governments across
east Georgia, like Hancock County.


Johnny Thornton, a retired Drug Enforcement Administration agent who owns a sprawling
catfish farm just outside the county seat of Sparta, said there was a growing conflict between
Fleming's work as a lawmaker and for Hancock County.


"He knows how important absentee voting and early voting is to this community," he said.
"And he goes and introduces legislation to make it harder, more difficult for the very people to
vote that are paying him as county attorney!"


Johnny Thornton says there was a growing conflict between Barry Fleming's work as a
lawmaker and for Hancock County. Stephen Fowler/GPB


Thornton said he believes that an attorney should be an advocate, not an adversary, and
others agree. Earlier this month, Hancock County Commissioners voted 4-0 to show him the
door.



https://www.gpb.org/news/2021/03/10/state-rep-ousted-hancock-county-attorney-after-sponsoring-voting-changes
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Fleming declined to comment for this story but has said repeatedly his legislation was aimed
at restoring confidence in Georgia's election system — though other Republican lawmakers
in Georgia spent months undermining the system with false claims of election fraud and
malfeasance with absentee ballots.


One bill Fleming introduced, HB 531, would have curbed Sunday early voting, restricted
mail-in voting, even made handing out food and water to voters a misdemeanor crime.


Sitting between the courthouse and a Confederate monument in downtown Sparta, Marion
Warren said that bill got people around Sparta talking about who was responsible.


"We realized that Barry Fleming was indeed the representative that was trying to shuffle [HB]
531," he said. "And I said, 'Well hell, I've been fighting him since 2015!' "


Fleming was county attorney that year when about 20% of Sparta's voters — all Black — had
their voter registrations challenged before a mayoral race. One of those was Johnny
Thornton, who said he was targeted because of his plans to run for the county commission.


Only a small handful were purged, thanks in part to a federal lawsuit filed by Thornton and
other Black voters.


Warren knows his way around local elections, serving as former voter registrar for majority-
Black Sparta — until he says a 2019 law authored by Barry Fleming got rid of that position,
too.


While Republicans have proposed hundreds of restrictive bills across the country, Warren
says the particular measures discussed in Georgia are personal for Black people like himself
that experienced Jim Crow laws firsthand.


"And now I'm here again 50 years later fixing to do the same thing again," he exclaimed.
"You got to stop ... it gotta end."


Warren points to a dusty sidewalk outside a row of shops where he said he was hit with a fire
engine's water hose, another building where he could get a hamburger — but only from the
back door. He said he did not know the county courthouse had a front entrance until he was
14.


So while Georgia's newest voting law dropped most of the extreme measures — like ending
no-excuse absentee voting, effectively banning Sunday "souls to the polls" events and
ending automatic voter registration — a time where Black people faced incredible voting
restrictions is a memory away for Warren and other Sparta residents.


Warren said Facebook posts and meetings with community members helped mobilize action
before the county commission, and now says other local jurisdictions that have hired Fleming
as attorney are considering dropping him, too.
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Johnny Thornton said ousting a state lawmaker as their county attorney might not do much
to help the county long-term — but he hopes it sends a message that voters are paying
attention to efforts to block the ballot.


"We might be disadvantaged and underserved, but we are not complete fools in Hancock
County, Georgia," he said. "We felt like to make a mark in history we wanted to be the front
end of the donkey and not the rear end."


In the short term at least, it appears that some Republicans are paying attention. The bill
signed into law Thursday reversed course on some of the harshest measures, keeping no-
excuse absentee voting and actually expanding in-person early voting access.


Beyond Sparta, Democrats and voting rights groups have vowed to fight the changes this
year and during the 2022 election cycle, where Gov. Brian Kemp faces a reelection battle,
and at least one lawsuit is already filed in federal court.
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'It Was Very Chaotic': Long Lines, Voting Machine Issues
Plague Georgia Primary


npr.org/2020/06/09/873054620/long-lines-voting-machine-issues-plague-georgia-primary


June 9, 202012:01 PM ET


Stephen Fowler


Brynn Anderson/AP


People wait in line to vote in the Georgia's primary election at Park Tavern in Atlanta on
Tuesday.


Brynn Anderson/AP
Updated at 10:03 p.m. ET


Voters across Georgia experienced long lines at the polls and widespread issues with a new
$104 million voting system in the state's Tuesday primary.


In the city of Atlanta, voters waited upwards of three hours at some polling places as social
distancing measures decreased the number of voting machines and people inside a polling
place at one time.
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At Park Tavern, a restaurant and event space where more than 16,000 Atlantans were
assigned to vote after two polling places backed out, more than 350 people were lined up
before polls opened at 7 a.m.


Polls in some locations were extended by a couple of hours. In Union City, which had long
waits earlier in the day, many were still lined up even before the later closing time:


More than 30 min after polls were supposed to close (they’re now open until 9pm),
there are still hundreds of people in line here at Christian City. #gapol
pic.twitter.com/DLz4Wu4EXX


— Emma Hurt (@Emma_Hurt) June 9, 2020


Anita Walker showed up to vote at Sandtown Recreation Center in South Fulton County at
6:40 a.m., only to cast her ballot at 10:45 a.m.


"We stood here for an extremely long time before we even knew anything and then we had
to continue to wait for them to come back up so it was very chaotic this morning."


Elsewhere, precincts were delayed in opening after poll managers were not given correct
access codes to set up the touchscreen ballot-marking devices that print out a paper ballot
with a voter's choices.


In DeKalb County just east of Atlanta, problems with voting machines in one precinct led
officials to use backup paper provisional ballots — until those quickly ran out.


"America has gotten to the point that we are now taking the liberties of people, even voting,
from them. How can we do this?" said 80-year-old Anita Heard.


Poll manager Jonathan Bames, who waited nearly four hours until the county's technical
support got the voting machines online at Cross Keys High School, told Georgia Public
Broadcasting that the location was equipped with only 20 provisional ballots.



https://www.wabe.org/voters-face-long-lines-as-candidates-face-off-in-virus-delayed-primary/

https://twitter.com/hashtag/gapol?src=hash&ref_src=twsrc%5Etfw

https://t.co/DLz4Wu4EXX

https://twitter.com/Emma_Hurt/status/1270500551487295488?ref_src=twsrc%5Etfw
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People wait in line to vote in Georgia's primary election in Atlanta on Tuesday. Long lines and
equipment problems are hampering the twice-delayed primary. Brynn Anderson/AP


"I have put in several voice messages detailing what we need and what assistance [we
need]," Bames said. "No response."


Atlanta Mayor Keisha Lance Bottoms tweeted her concerns Tuesday morning after reports
that several majority black polling places had no working machines.


If you are in line, PLEASE do not allow your vote to be suppressed. PLEASE stay in
line. They should offer you a provisional ballot if the machines are not working.
https://t.co/1lVu3rEsCg


— Keisha Lance Bottoms (@KeishaBottoms) June 9, 2020


Republican Secretary of State Brad Raffensperger's office said there were no reports of
actual equipment issues and blamed officials in some of the state's biggest counties for any
problems at the polls. It also said it was launching an investigation into the problems.


"We do have reports of equipment being delivered to the wrong locations and delivered late,
we have reports of poll workers not understanding setup or how to operate voting
equipment," a spokeswoman said. "While these are unfortunate, they are not issues of the



https://t.co/1lVu3rEsCg

https://twitter.com/KeishaBottoms/status/1270321974183591936?ref_src=twsrc%5Etfw
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equipment but a function of counties engaging in poor planning, limited training, and failures
of leadership. Well over 2,000 precincts are functioning normally throughout the state of
Georgia."


"Obviously, the first time a new voting system is used there is going to be a learning curve,
and voting in a pandemic only increased these difficulties," said Raffensperger in a
statement. "But every other county faced these same issues and were significantly better
prepared to respond so that voters had every opportunity to vote."


Georgia's primary has already seen record-setting turnout for a contest that features a
competitive Democratic U.S. Senate primary, several competitive U.S. House races and
every state lawmaker on the ballot. More than 1.3 million voters cast their ballots ahead of
Election Day – 1 million of those by mail.


In the weeks leading up to the election, more than 10% of Georgia's polling places have
relocated because of COVID-19 concerns. In metro Atlanta more than 80 polling places were
closed and consolidated ahead of Election Day.


This isn't the only pandemic-related disruption to voting in the state. Georgia twice postponed
its primary this spring as the coronavirus began spreading.


Election administration in Georgia has come under scrutiny in the past several years with
Democrats and civil rights groups accusing Raffensperger and his predecessor, now-Gov.
Brian Kemp, of attempting to suppress voters by aggressively cleansing the state's voter rolls
and encouraging polling places to consolidate.


Presumptive Democratic Nominee Joe Biden called the breakdowns "completely
unacceptable" and a threat to free and fair elections. "We only have a few months left until
voters around the nation head to the polls again, and efforts should begin immediately to
ensure that every Georgian — and every American — is able to safely exercise their right to
vote," he said in a statement.


The 2018 midterms were also marked by long lines in Georgia, especially in more-densely
populated parts of the state.


Ada Wood and Nicole Sadek of the Georgia News Lab contributed reporting.
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QuickFacts
Fulton County, Georgia
QuickFacts provides statistics for all states and counties, and for cities and towns with a population of 5,000 or more.


Table


All Topics


Population estimates, July 1, 2019, (V2019) 1,063,937


 PEOPLE


Population


Population estimates, July 1, 2019, (V2019) 1,063,937


Population estimates base, April 1, 2010, (V2019) 920,445


Population, percent change - April 1, 2010 (estimates base) to July 1, 2019, (V2019) 15.6%


Population, Census, April 1, 2010 920,581


Age and Sex


Persons under 5 years, percent 5.8%


Persons under 18 years, percent 21.4%


Persons 65 years and over, percent 12.0%


Female persons, percent 51.6%


Race and Hispanic Origin


White alone, percent 45.5%


Black or African American alone, percent (a) 44.5%


American Indian and Alaska Native alone, percent (a) 0.3%


Asian alone, percent (a) 7.6%


Native Hawaiian and Other Pacific Islander alone, percent (a)  Z


Two or More Races, percent 2.2%


Hispanic or Latino, percent (b) 7.2%


White alone, not Hispanic or Latino, percent 39.6%


Population Characteristics


Veterans, 2015-2019 42,448


Foreign born persons, percent, 2015-2019 13.1%


Housing


Housing units, July 1, 2019, (V2019) 488,670


Owner-occupied housing unit rate, 2015-2019 51.6%


Median value of owner-occupied housing units, 2015-2019 $313,300


Median selected monthly owner costs -with a mortgage, 2015-2019 $1,909


Median selected monthly owner costs -without a mortgage, 2015-2019 $652


Median gross rent, 2015-2019 $1,205


Building permits, 2019 6,396


Families & Living Arrangements


Households, 2015-2019 410,576


Persons per household, 2015-2019 2.44


Living in same house 1 year ago, percent of persons age 1 year+, 2015-2019 82.3%


Language other than English spoken at home, percent of persons age 5 years+, 2015-2019 16.0%


Computer and Internet Use


Households with a computer, percent, 2015-2019 93.0%


Households with a broadband Internet subscription, percent, 2015-2019 85.6%


Education


High school graduate or higher, percent of persons age 25 years+, 2015-2019 92.6%


Bachelor's degree or higher, percent of persons age 25 years+, 2015-2019 52.9%


Health


With a disability, under age 65 years, percent, 2015-2019 7.2%


Persons without health insurance, under age 65 years, percent 13.7%


Economy


In civilian labor force, total, percent of population age 16 years+, 2015-2019 68.1%


In civilian labor force, female, percent of population age 16 years+, 2015-2019 64.1%


Total accommodation and food services sales, 2012 ($1,000) (c) 4,627,750


Total health care and social assistance receipts/revenue, 2012 ($1,000) (c) 9,875,785
8,987,212


Fulton County,
Georgia










































https://www.census.gov/





Total manufacturers shipments, 2012 ($1,000) (c)


Total merchant wholesaler sales, 2012 ($1,000) (c) 29,149,088


Total retail sales, 2012 ($1,000) (c) 13,382,679


Total retail sales per capita, 2012 (c) $13,687


Transportation


Mean travel time to work (minutes), workers age 16 years+, 2015-2019 28.8


Income & Poverty


Median household income (in 2019 dollars), 2015-2019 $69,673


Per capita income in past 12 months (in 2019 dollars), 2015-2019 $47,163


Persons in poverty, percent 13.8%


 BUSINESSES


Businesses


Total employer establishments, 2018 37,325


Total employment, 2018 826,560


Total annual payroll, 2018 ($1,000) 63,883,469


Total employment, percent change, 2017-2018 1.6%


Total nonemployer establishments, 2018 116,982


All firms, 2012 125,745


Men-owned firms, 2012 63,155


Women-owned firms, 2012 51,911


Minority-owned firms, 2012 57,263


Nonminority-owned firms, 2012 63,779


Veteran-owned firms, 2012 11,967


Nonveteran-owned firms, 2012 108,009


 GEOGRAPHY


Geography


Population per square mile, 2010 1,748.0


Land area in square miles, 2010 526.64


FIPS Code 13121










About datasets used in this table


Value Notes


 Estimates are not comparable to other geographic levels due to methodology differences that may exist between different data sources.


Some estimates presented here come from sample data, and thus have sampling errors that may render some apparent differences between geographies statistically indistinguishable. Click the Quick Info  icon to the
row in TABLE view to learn about sampling error.


The vintage year (e.g., V2019) refers to the final year of the series (2010 thru 2019). Different vintage years of estimates are not comparable.


Fact Notes
(a) Includes persons reporting only one race
(c) Economic Census - Puerto Rico data are not comparable to U.S. Economic Census data
(b) Hispanics may be of any race, so also are included in applicable race categories


Value Flags
- Either no or too few sample observations were available to compute an estimate, or a ratio of medians cannot be calculated because one or both of the median estimates falls in the lowest or upper in
open ended distribution.
F Fewer than 25 firms
D Suppressed to avoid disclosure of confidential information
N Data for this geographic area cannot be displayed because the number of sample cases is too small.
FN Footnote on this item in place of data
X Not applicable
S Suppressed; does not meet publication standards
NA Not available
Z Value greater than zero but less than half unit of measure shown


QuickFacts data are derived from: Population Estimates, American Community Survey, Census of Population and Housing, Current Population Survey, Small Area Health Insurance Estimates, Small Area Income and P
Estimates, State and County Housing Unit Estimates, County Business Patterns, Nonemployer Statistics, Economic Census, Survey of Business Owners, Building Permits.
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7/27/2021 Provisional Ballots - Georgia Voter Guide Knowledge Base


https://faq.georgiavoter.guide/en/article/provisional-ballots 1/2


A Provisional Ballot is used to record someone’s vote if the voter's eligibility is in
question and the voter would otherwise not be permitted to vote at their polling
place. The content of a provisional ballot may or may not be different from a regular
ballot, but it is cast "provisionally" until the voter's eligibility is verified.


General Provisional Ballot Information


/ Voting Problems & Solutions


Provisional Ballots


Please Be Aware...


SB202 made many changes to how Provisional Ballots work in Georgia (see pages 74-75 of
the bill). We have updated this page to reflect those changes. However, the Provisional
Ballot section of SB202 is being challenged by the DOJ's federal lawsuit against Georgia.
Therefore, please stay tuned. We will continue to monitor the legal situation as this lawsuit
makes its way through the court system and we will update this page if any changes to this
information are required. 


Did you know?


If you cast a provisional ballot, you always have to take action within three (3) days to
ensure that your vote is counted! See below for details.


I heard that if you go to the wrong polling place in your county and try to cast a
provisional ballot there (instead of going to your correct polling place) that your
provisional ballot will not count. Is this true?


Who can vote using a provisional ballot?


What do I have to do after I vote with a provisional ballot? What does it mean to “cure”
my ballot?



https://faq.georgiavoter.guide/en/

https://faq.georgiavoter.guide/en/voting-problems-solutions

https://legiscan.com/GA/text/SB202/2021

https://www.justice.gov/opa/pr/justice-department-files-lawsuit-against-state-georgia-stop-racially-discriminatory

https://faq.georgiavoter.guide/
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Still have questions? Let us know!


Contact Us


Now let’s talk about some common scenarios or problems
you might have when voting in person where you might
use a Provisional Ballot.


What can I do in advance of going to the polls to avoid having to vote with a provisional
ballot?


You are a new U.S. Citizen. You are being told at your voting precinct that you are not
showing up as a U.S. Citizen in the computer system. What do you do?


You don’t have one of the accepted ID’s or are being told that there is something wrong
with your ID.


You moved to a NEW ADDRESS and didn’t update your address on your voter
registration. Now you have gone to the wrong voting precinct.



mailto:TheGeorgiaVoterGuide@gmail.com
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1998 Primary Election – July 21 Active 3,817,393
Inactive 295,830


TOTAL REGISTERED 4,113,223


1998 General Election – November 3 Active 3,910,740
Inactive 281,967


TOTAL REGISTERED 4,192,707
 
2000 Presidential Preference Primary Election – March 7 Active 3,442,455


Inactive 940,859
TOTAL REGISTERED 4,383,314


2000 General Primary Election – July 18 Active 3,592,778
Inactive 881,908


TOTAL REGISTERED 4,474,686
 
2000 General Election – November 7 Active 3,856,676


Inactive 791,534
TOTAL REGISTERED 4,648,210


 
2002 General Primary Election – August 20 Active 3,650,590


Inactive 791,534
TOTAL REGISTERED 4,442,124


 
2002 General Primary Election Runoff – September 10 Active 3,650,590


Inactive 1,016,965
TOTAL REGISTERED 4,667,555


2002 General Election – November 7 Active 3,758,718
Inactive 967,365


TOTAL REGISTERED 4,726,083
 
2004 Presidential Preference Primary Election – March 2 Active 3,943,161


Inactive 642,261
TOTAL REGISTERED 4,585,422


 
2004 General Primary Election – July 30 Active 3,881,716


Inactive 816,291
TOTAL REGISTERED 4,698,007


 
2004 General Election – November 2 Active 4,248,802


Inactive 703,153
TOTAL REGISTERED 4,951,955


HISTORICAL VOTER REGISTRATION STATISTICS
STATE OF GEORIGA
1998 TO PRESENT







 
2006 General Primary Election – July 18 Active 4,265,481


Inactive 725,784
TOTAL REGISTERED 4,991,265


 
2006 General Election – November 7 Active 4,407,118


Inactive 724,914
TOTAL REGISTERED 5,132,032


 
2008 Presidential Preference Primary Election – February 5 Active 4,482,551


Inactive 754,930
TOTAL REGISTERED 5,237,481


 
2008 General Primary Election – July 15 Active 4,741,498


Inactive 669,469
TOTAL REGISTERED 5,410,967


 
2008 General Election – November 4 Active 5,184,912
 Inactive 570,838


TOTAL REGISTERED 5,755,750
 
2010 General Primary Election – July 20 Active 4,932,914
 Inactive 792,970


TOTAL REGISTERED 5,725,884


2010 General Election – November 2 Active 5,033,307
 Inactive 762,229


TOTAL REGISTERED 5,795,536
 
2012 General Primary Election – July 31   Active 5,153,758


Inactive 752,067
TOTAL REGISTERED   5,905,825


2012 General Election – November 6   Active 5,353,013
Inactive 713,948


TOTAL REGISTERED  6,066,961


2014 General Primary Election – May 20   Active 5,047,420
Inactive 898,235


TOTAL REGISTERED   5,945,655


2014 General Election – November 4   Active 5,168,664
Inactive 867,827


TOTAL REGISTERED   6,036,491







2016 Presidential Preference Primary Election – March 1   Active 4,707,512
Inactive 1,558,611


TOTAL REGISTERED   6,266,123


2016 General Primary Election – May 24   Active 4,914,726
Inactive 1,434,877


TOTAL REGISTERED   6,349,603


2016 General Election – November 8   Active 5,443,046
Inactive 1,194,893


TOTAL REGISTERED   6,637,939


2018 General Primary Election – May 22   Active 6,143,229
Inactive 551,212


TOTAL REGISTERED   6,694,441


2018 General Election – November 6   Active 6,428,581
Inactive 507,235


TOTAL REGISTERED   6,935,816


2020 Presidential Pref. Primary / General Primary - June 9   Active 6,943,455
Inactive 396,806


TOTAL REGISTERED   7,340,261


2020 General Election – November 3   Active 7,233,601
Inactive 405,297


TOTAL REGISTERED   7,638,898
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Why Do Nonwhite Georgia Voters Have to Wait in Line for
Hours? Their Numbers Have Soared, and Their Polling
Places Have Dwindled.


propublica.org/article/why-do-nonwhite-georgia-voters-have-to-wait-in-line-for-hours-their-numbers-have-soared-and-
their-polling-places-have-dwindled


Georgia


The state’s voter rolls have grown by nearly 2 million since the U.S. Supreme Court gutted
the Voting Rights Act in 2013, but polling locations have been cut by almost 10%, with Metro
Atlanta hit particularly hard.


by Stephen Fowler, Georgia Public Broadcasting


Oct. 17, 2020, 5 a.m. EDT


Voters at Christian City Welcome Center in Union City, Georgia,
during the state’s June primary. For some residents, it was a


five-hour wait. (Dustin Chambers/Reuters)


Congress works for you. Learn how to be a better boss with the User’s Guide to Democracy,
a series of personalized emails about what your representatives actually do.


Kathy spotted the long line of voters as she pulled into the Christian City Welcome Center
about 3:30 p.m., ready to cast her ballot in the June 9 primary election.


Hundreds of people were waiting in the heat and rain outside the lush, tree-lined complex in
Union City, an Atlanta suburb with 22,400 residents, nearly 88% of them Black. She briefly
considered not casting a ballot at all, but decided to stay.



https://www.propublica.org/article/why-do-nonwhite-georgia-voters-have-to-wait-in-line-for-hours-their-numbers-have-soared-and-their-polling-places-have-dwindled

https://www.propublica.org/archive/electionland/georgia

https://projects.propublica.org/graphics/users-guide-to-democracy
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By the time she got inside more than five hours later, the polls had officially closed and the
electronic scanners were shut down. Poll workers told her she’d have to cast a provisional
ballot, but they promised that her vote would be counted.


“I’m now angry again, I’m frustrated again, and now I have an added emotion, which is
anxiety,” said Kathy, a human services worker, recalling her emotions at the time. She asked
that her full name not be used because she fears repercussions from speaking out. “I’m
wondering if my ballot is going to count.”


By the time the last voter finally got inside the welcome center to cast a ballot, it was the next
day, June 10.


The clogged polling locations in metro Atlanta reflect an underlying pattern: the number of
places to vote has shrunk statewide, with little recourse. Although the reduction in polling
places has taken place across racial lines, it has primarily caused long lines in nonwhite
neighborhoods where voter registration has surged and more residents cast ballots in person
on Election Day. The pruning of polling places started long before the pandemic, which has
discouraged people from voting in person.


In Georgia, considered a battleground state for control of the White House and U.S. Senate,
the difficulty of voting in Black communities like Union City could possibly tip the results on
Nov. 3. With massive turnout expected, lines could be even longer than they were for the
primary, despite a rise in mail-in voting and Georgians already turning out by the hundreds of
thousands to cast ballots early.


Since the U.S. Supreme Court’s Shelby v. Holder decision in 2013 eliminated key federal
oversight of election decisions in states with histories of discrimination, Georgia’s voter rolls
have grown by nearly 2 million people, yet polling locations have been cut statewide by
nearly 10%, according to an analysis of state and local records by Georgia Public
Broadcasting and ProPublica. Much of the growth has been fueled by younger, nonwhite
voters, especially in nine metro Atlanta counties, where four out of five new voters were
nonwhite, according to the Georgia secretary of state’s office.


The metro Atlanta area has been hit particularly hard. The nine counties — Fulton, Gwinnett,
Forsyth, DeKalb, Cobb, Hall, Cherokee, Henry and Clayton — have nearly half of the state’s
active voters but only 38% of the polling places, according to the analysis.


As a result, the average number of voters packed into each polling location in those counties
grew by nearly 40%, from about 2,600 in 2012 to more than 3,600 per polling place as of
Oct. 9, the analysis shows. In addition, a last-minute push that opened more than 90 polling
places just weeks before the November election has left many voters uncertain about where
to vote or how long they might wait to cast a ballot.
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Packing the Polls


Voter registrations in nine counties in the metro Atlanta area
have jumped sharply but the number of polling places hasn’t


kept pace. As a result, those counties have many more voters
assigned to each polling place than the state average.


Source: Georgia Public Broadcasting/ProPublica analysis of
state records


The growth in registered voters has outstripped the number of available polling places in
both predominantly white and Black neighborhoods. But the lines to vote have been longer in
Black areas, because Black voters are more likely than whites to cast their ballots in person
on Election Day and are more reluctant to vote by mail, according to U.S. census data and
recent studies. Georgia Public Broadcasting/ProPublica found that about two-thirds of the
polling places that had to stay open late for the June primary to accommodate waiting voters
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were in majority-Black neighborhoods, even though they made up only about one-third of the
state’s polling places. An analysis by Stanford University political science professor Jonathan
Rodden of the data collected by Georgia Public Broadcasting/ProPublica found that the
average wait time after 7 p.m. across Georgia was 51 minutes in polling places that were
90% or more nonwhite, but only 6 minutes in polling places that were 90% white.


Georgia law sets a cap of 2,000 voters for a polling place that has experienced significant
voter delays, but that limit is rarely if ever enforced. Our analysis found that, in both majority
Black and majority white neighborhoods, about nine of every 10 precincts are assigned to
polling places with more than 2,000 people.


A June 2020 analysis by the Brennan Center for Justice at New York University Law School
found that the average number of voters assigned to a polling place has grown in the past
five years in Georgia, Louisiana, Mississippi and South Carolina — all states with substantial
Black populations that before Shelby needed federal approval to close polling places under
the Voting Rights Act. And though dozens of states have regulations on the size of voting
precincts and polling places or the number of voting machines, the analysis found that many
jurisdictions do not abide by them.


Georgia’s state leadership and elections officials have largely ignored complaints about poll
consolidations even as they tout record growth in voter registration. As secretary of state
from 2010 to 2018, when most of Georgia’s poll closures occurred, Brian Kemp, now the
governor, took a laissez-faire attitude toward county-run election practices, save for a 2015
document that spelled out methods officials could use to shutter polling places to show “how
the change can benefit voters and the public interest.”


Kemp’s office declined to comment Thursday on the letter or why poll closures went
unchallenged by state officials. His spokesperson referred back to his previous statements
that he did not encourage officials to close polling places but merely offered guidance on how
to follow the law.


The inaction has left Black voters in Georgia facing barriers reminiscent of Jim Crow laws,
said Adrienne Jones, a political science professor at Morehouse College in Atlanta who has
studied the impact of the landmark Shelby decision on Black voters.


Voter suppression “is happening with these voter impediments that are being imposed,”
Jones said.


“You’re closing down polling places so people have a more difficult time getting there. You’re
making vote-by-mail difficult or confusing. Now we’re in court arguing about which ballots are
going to be accepted, and it means that people have less trust in our state.”


In August, on the 55th anniversary of the Voting Rights Act, the Democratic Party of Georgia,
the Democratic Senatorial Campaign Committee and three Georgia voters sued the state
and more than a dozen counties in federal court, alleging that some of the state’s most



https://www.documentcloud.org/documents/7232120-Brian-Kemp-Poll-Memo.html
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populous areas have disenfranchised voters for more than a decade with long lines caused
by inadequate staff, training, equipment and voting locations.


The suit, which was dismissed after the judge ruled the parties had no standing to file,
warned of upheaval during the Nov. 3 election.


“As bad as the situation would be in normal circumstances, the burden is made far worse by
the global pandemic,” the lawsuit stated. “Absent judicial intervention, Georgia is set for more
of the same (and likely far worse than it has ever seen) in November.”


Republican Brad Raffensperger, who took over as secretary of state in January 2019, has
called for more resources and polling places, but he has been unable to push these changes
through the GOP-controlled legislature.


Raffensperger’s office blames Democrats and county elections officials for opposing his
efforts to improve access. “As Secretary of State, Brad Raffensperger pushed legislation that
would force counties to expand polling locations and directly address these issues,” Deputy
Secretary of State Jordan Fuchs said in an email.


“Unfortunately, every single Democratic Senator and Representative voted against this
proposal saying that it would cause ‘confusion.’ Georgia voters deserve to know who is
actually holding back progress and it isn’t the Secretary of State’s Office.”


Democrats and voting rights groups said they opposed the Raffensperger-backed bill
because they believed it weakened state election supervision and made it harder for people
to vote. The proposal shifted even more responsibility for elections from the state to counties,
“without the necessary training, funding or support,” Lauren Groh-Wargo, chief executive of
Fair Fight, a voting rights group founded by former gubernatorial candidate Stacey Abrams,
said at the time.


A History of Discrimination


Georgia’s history of voting violations stretches back more than a century, with poll taxes,
literacy and citizenship tests, and intimidation that disenfranchised many Black citizens.


Under the Voting Rights Act of 1965, Georgia and eight other states with histories of
discrimination were required to seek federal approval before making changes such as
eliminating polling places in Black neighborhoods or shifting polling locations at the last
minute. Dozens of counties and townships in six more states also had to seek pre-clearance.


Then in 2013, in a case brought by Shelby County, Alabama, the U.S. Supreme Court threw
out the method for determining which jurisdictions had to seek prior approval, saying it was
unconstitutional because it was outdated. The court suggested that Congress could pass
new guidelines, but lawmakers have been unable to reach agreement, leaving the pre-
clearance requirement unenforceable.
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Jones, the Morehouse professor, said the recent changes would clearly have required
federal approval if not for the Shelby decision.


“All of these kinds of exercises … would have had to be considered by the Department of
Justice — or would not have been suggested because it would have been clear that the
Department of Justice would have dinged them,” she said. “And part of that has to do with
the importance of Black voters, particularly in the Democratic Party.”


Exacerbating Shelby’s impact in Georgia was an explosion in voter registrations. Thanks in
part to the state’s “motor voter” law that updates records whenever a voter interacts with the
Department of Driver Services, the state’s voter rolls have swelled by a third since the 2012
presidential election. In two metro Atlanta counties, Gwinnett and Henry, the voting
population shifted from majority white to majority nonwhite, contributing to Georgia’s
transition from red state to purple.


Lines for early voting in Georgia’s Fulton County on Monday.
(Jessica McGowan/Getty Images)


As the number of voters was swelling, county officials across the state began a steady
stream of closures of polling locations.


By June 2020, Georgia voters had 331 fewer polling places than in November 2012, a 13%
reduction. Because of added pressure from the coronavirus pandemic, metro Atlanta alone
had lost 82 voting locations by the time June’s primary rolled around. Nearly half of the
state’s 159 counties had closed at least one polling place since 2012.


Fulton County, which includes Atlanta, and DeKalb County realigned dozens of precincts
after some municipalities were annexed or newly established. Other counties cited changes
in voter behavior, or tight budgets, but the Georgia Public Broadcasting/ProPublica analysis
found only nominal savings.
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In Union City, about 20 minutes southwest of Atlanta in Fulton County, the number of active
voters has grown about 60% since 2012.


Three polls were open for the June primary, with 9,000 voters assigned to the Christian City
Welcome Center. Two additional polling places are being set up for the Nov. 3 election,
including one that will reduce the burden on the Welcome Center. Three others, however, will
still have more than 5,000 voters each.


In a September county elections board meeting, Fulton officials said the goal had been to
add more polling places in 2020 to accommodate population growth. The coronavirus
pandemic resulted in closures or relocations, but most sites have been reopened.


Urban Congestion at the Polls


The influx of voters meant that already overburdened polling places got even busier.


Statewide, the number of voters served by the average polling place rose 47%, from 2,046
voters in 2012 to 3,003 as of Oct. 9, according to the analysis. Some rural counties have as
many as 22,000 voters assigned to a single polling place.


Forsyth County, one of the fastest-growing counties in the nation, has grown its voter rolls by
nearly 60% — or 60,000 voters — in the last eight years. Forsyth, a mostly white county
about 45 minutes’ drive north of Atlanta, now averages about 8,000 voters per polling place.
Officials cut nine of its 25 polling places in 2013 and another after the 2016 election, but
added back five locations in 2019. No additional sites are expected to be opened for the
November election.


Fulton County added nearly a quarter-million voters while consolidating voting locations.
When the coronavirus struck, the last-minute unavailability of two polling places forced the
assignment of 16,000 people to vote in June at Park Tavern, a restaurant/event space that
reported 350 voters in line before the first vote was cast.


Six of Gwinnett County’s seven most congested polling places serve predominantly nonwhite
neighborhoods. In Lawrenceville, home to one of the largest Black populations in the county,
a judge ordered polls at the Gwinnett County Department of Water Resources to stay open
late during the primary for the nearly 7,000 voters assigned there. It was one of 16 polling
locations with missing voting machines on the morning of the primary election.


Angela Maddox, a health care worker, cast her ballot there for the Aug. 11 primary runoff,
when only local rather than statewide races were on the ballot. She said she was grateful
that equipment was in place and low turnout meant no lines. The reports of voters waiting six
hours or more in the primary were “disgusting,” she said.
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“I know it’s a big problem and it seems to continuously happen in Black communities,” she
said. “That’s where you tend to see a lot of the machines breaking down, or fewer machines,
or any and everything to not count our vote, which is not fair.”


Angela Maddox after voting in a primary runoff in August.
(Stephen Fowler/Georgia Public Broadcasting)


Gwinnett County officials obtained federal approval in 2010 — before the Shelby decision —
to reduce the number of polls from 163 to 156, citing cost savings and operational efficiency.
Since then, the county has kept the same number of polling places while adding more than
175,000 active voters. The average polling place handled 3,649 voters in the June primary
and is set for 3,719 for November.


Who’s to Blame?


Since the Shelby decision, the Georgia State Election Board, chaired by Raffensperger, has
been the primary body for investigating and potentially sanctioning counties found to have
violated election laws and procedures.


But the election board has rarely investigated the sort of violations that the U.S. Department
of Justice once stepped in to review under the Voting Rights Act.


**Since 2010, when Kemp began his eight-year stint as secretary of state, the board has
heard hundreds of cases, citing individuals for such violations as wearing political gear to the
polls, and rebuking counties for mishandling voter registrations or absentee ballots. But it has
taken no action to examine the poll closures that have been approved post-Shelby and has
allowed a backlog of dozens of complaints to accumulate. In 2015, Kemp’s office sent the
letter to county elections officials that included advice on closing polling places.


In September, with Georgia in the national spotlight over its handling of elections, the board
cleared a backlog of nearly 100 outstanding cases dating back to 2014, and referred several
to the attorney general’s office for further review. Among those was Fulton County’s alleged
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mishandling of the June primary. The attorney general’s office is still investigating.


In early October, the secretary of state’s office told four counties that had long lines,
absentee ballot problems and late opening or closing polls in the primary — Fulton, DeKalb
and Gwinnett in the metro Atlanta area and Chatham County in southeast Georgia —to avoid
a repeat by providing weekly updates on poll worker training, polling places and line
management plans.


Besides the board’s actions, the Georgia Senate considered a proposal filed in February and
endorsed by Raffensperger. It would have required county elections supervisors to add more
equipment or poll workers, or split up any precincts with more than 2,000 voters, if there was
a wait longer than an hour measured at three different points on Election Day.


More than 1,500 of Georgia’s 2,655 precincts have at least 2,000 voters — many of them in
urban Democratic counties — and Raffensperger said at the time that voters should never
have to wait more than 30 minutes.


But the bill, SB 463, was opposed by Democratic lawmakers and voting rights groups, who
argued that any revamping in an election year would cause confusion and create more ways
to keep people from casting their ballot.


“Do you have any concerns about trying to change the rules of the game in the middle of an
election cycle when we have so much litigation that is currently pending with respect to the
state’s handling of previous elections?” state Sen. Jen Jordan, a Democrat from Atlanta,
asked during the floor debate.


The bill originated in the state Senate, which approved it. The proposal then went to a state
House of Representatives committee, where Republicans substituted a version that didn’t
address the polling place issue and barred the secretary of state and county elections
officials from sending absentee ballot applications to voters. Their redesign never reached a
floor vote, eliminating any prospect of legislative changes in the 2020 session, which ended
in June.


That same month, after the primary election, Raffensperger held a press conference in
Fulton County outside Park Tavern, which had processed more voters than 96% of the
state’s polling places. Flanked by posters highlighting recent election woes, he urged local
officials to add poll workers and voting locations while improving technical support and
training.


“We know that we need a more diverse pool of voting locations to spread the load of voters
that we are anticipating,” Raffensperger said.


Nikema Williams, chair of Georgia’s Democratic Party, said that while state officials took little
or no action to stop widespread voting problems in non-white communities, local elections
officials are also responsible, since they ultimately decide whether to close or open more
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voting sites.


“We added counties as a defendant in the [August] lawsuit because we want to make sure
that we’re getting this right,” she said. “And at the end of the day, what matters to us is that
voters are not negatively impacted at any level of the electoral process.”


Although the judge chided Democratic officials for offering vague remedies and failing to
provide sufficient evidence that long lines are likely in November, Phi Nguyen, litigation
director for Asian Americans Advancing Justice Atlanta, said there is plenty of evidence in
plain sight.


Nguyen’s organization has challenged a number of Georgia election laws in court, including
the “exact match” policy that blocks voter registrations that do not exactly match a state or
federal database. AAAJA also filed a lawsuit that forced Gwinnett County to change its
process for rejecting absentee ballots.


She said the metro Atlanta counties’ election administrators have not kept up with the wave
of newer, more diverse voters, increasing the chances of disenfranchisement.


Nguyen was a poll monitor at the Infinite Energy Center arena for the primary and did not
leave until the final votes were cast, well after polls closed at 7 p.m. “Georgia made national
news because of the breakdown in our election systems,” she said. “Long lines are certainly
an issue and they happen more often in under-resourced places, which tend to be where
communities of color live.”


Changes Before Election Day


Some counties in the metro Atlanta area have tried to increase polling locations before the
November election.


Just weeks before Nov. 3, Fulton County approved 91 new polling places, focusing on areas
where the lines were longest for the June primary. Fourteen polling places — including two of
the four polling places in Union City — will still have more than 5,000 voters assigned, but
that’s a sharp drop from the 60 sites that had more than 5,000 voters assigned for the
primary election, said Fulton County Elections Director Rick Barron.


“If you have fewer people assigned to a polling location, you have fewer people that are
going to go to that location,” he said. “We had some polling places in June where we had
9,000-17,000 voters assigned to these locations, so what this does is it spreads everyone
out amongst many more locations.”


The more than 16,000 primary voters who were assigned to Park Tavern are now split
among five polling places, ranging from fewer than 1,500 voters to nearly 5,500. Park Tavern
will remain a polling site, with about 4,300 voters.
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But widespread rejiggering of polling locations just weeks before a presidential election
comes with its own risks. A 2018 study of North Carolina voters from Stanford University
found that relocating polling places decreases turnout, especially for younger voters.


For now, Fulton County officials are hoping for an 80% early voting rate to minimize voter
confusion and other problems on Election Day, when the nation’s eyes will once again be on
Georgia. And they have doubled the election budget to $34 million, purchasing two mobile
voting buses as polling sites to alleviate early lines and launching a massive outreach
campaign to change voter behavior.


There are more than 30 early voting locations, including a mega-voting site at Atlanta’s
professional basketball arena equipped with 60 check-in computers and 300 voting
machines. On the first day of in-person early voting Monday, Oct. 12, officials recorded the
second-highest single-day total in recent years. Statewide, a record 128,000 Georgians
braved long lines that first day.


Still, Kathy in Union City is worried that her vote won’t be counted.


“When you look at the systemic issues that plague us as a society, oftentimes we’re
screaming but we’re not being heard,” she said. “Historically, we have seen that services and
resources for Black communities have always been very inadequate, and this is just an
extension of that. ... How could there be such a huge disparity?”
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Isabel Hughes January 6, 2019


Lawsuit: Former Buford Superintendent Geye Hamby led
district by ‘fear and intimidation’


gwinnettdailypost.com/local/lawsuit-former-buford-superintendent-geye-hamby-led-district-by-fear-and-
intimidation/article_2c295c0b-e2e8-556f-b62f-fbdfa80a3a22.html


Former Buford City Schools Superintendent Geye Hamby, who resigned earlier this year
after after audio surfaced of him allegedly spewing racist comments about African-
Americans, including using the n-word, led his district “by fear and intimidation,” a former
Buford principal recently testified.


Banks Bitterman, who resigned from Buford High School as principal at the end of the 2016-
17 school year, testified on Dec. 5, where he painted a picture of Hamby as an erratic leader
who openly made racist comments about black people, including repeatedly referring to a
former assistant principal as a “black sow.”


The deposition came as part of a lawsuit brought by Mary Ingram, a former paraprofessional
educator at Buford Academy, who is suing Hamby, Buford City Schools and Buford Academy
Principal Kaleen Pulley for alleged race discrimination and retaliation.



https://www.gwinnettdailypost.com/local/lawsuit-former-buford-superintendent-geye-hamby-led-district-by-fear-and-intimidation/article_2c295c0b-e2e8-556f-b62f-fbdfa80a3a22.html
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Hamby resigned in late August following uproar about two audio recordings that were
included in the suit, in which a man said to be Hamby makes derogatory comments against
black construction workers, referring to them by the n-word and saying that he would “kill
these (expletive).”


In one of the the recordings, the person presumed to be Hamby is speaking about black
temp workers at an unknown construction site, specifically one who “got smart” with a man
Hamby knows.


“He said he worked for the temp service and he didn’t have to do what the (expletive) we tell
him to do,” the person alleged to be Hamby said. “(Expletive) that (n-word.) I’ll kill these
(expletives) — shoot that (expletive) if they let me. Alright. Well, check out what’s going on
with all the (n-words) down here. Bye.”


In the second recording, the man who is allegedly Hamby is again speaking about the
construction workers, calling them “deadbeat (n-words).”


“Don’t send us a deadbeat (n-word) from a temp service,” the man is heard saying. “Well,
look, we’ve got, we’ve got young kids right here that put in the work. They can do more than
the (expletive) deadbeat (n-words).”


Bitterman: Hamby’s behavior was ‘irrational’


According to Bitterman’s testimony, Hamby’s outbursts were not uncommon.


“He’d lose his temper in a heartbeat and yell, ‘I’m going to kill that (expletive),’” Bitterman
said in the disposition. “I’m going to kill this. I’m going to kill, kill, kill. I’m going to (expletive)
that person, (expletive) this person.”


Though Bitterman is the only one who testified during the December deposition, he said that
others in Buford City Schools’ Central Office were aware of Hamby’s “irrational behavior.”


“Heck, anybody in the central office can tell you,” Bitterman testified. “It’s funny; he said I led
by fear and intimidation, and that’s the craziest thing I ever seen because he truly led by fear
and intimidation.”


Bitterman also said that Hamby would use the n-word sometimes, though not often in
Bitterman’s presence because Hamby “knew how (Bitterman) felt about the term.”


He described during the deposition, however, how Hamby allegedly called one female temp
worker a “black crack (whore) or something like that” and how Hamby, “over and over and
over again,” would allegedly refer to a former Buford High School assistant principal as a
“black sow.”
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While Bitterman testified that he never heard Hamby call Ingram any a racial slur, he
suggested that Ingram’s firing was the result of her speaking up in a school board meeting,
asking why gold — one of the colors used in Buford’s black high school, Greenard-Watson,
prior to the school system’s desegregation in 1969 — was not in Buford City Schools’ new
multipurpose facility, where only green and white were present in initial site designs.


Bitterman testified that when Ingram took a signed petition to the Buford Board of Education
on Sept. 29, 2014, requesting that gold be represented in the multipurpose facility’s colors,
Hamby “was agitated, very bothered” by it.


“You could see it in his body language,” Bitterman testified. “I mean, he was bothered. And
so then … she said her piece, and they said they would look into it.”


Sometime after the meeting — the deposition does not offer a time frame — Hamby brought
up the petition, Bitterman testified.


“I don’t remember the forum, but (Central Office staff) were all there and heard him,”
Bitterman testified. “I mean, it was comments like, you know, ‘I can’t believe (Ingram is)
sitting there talking about this. I don’t know what in the hell her problem is.’”


At some point, Bitterman claims, Hamby said “(expletive) her,” referring to Ingram.


Hamby allegedly then told Buford Academy Principal Kaleen Pulley, “you just need to write
(Ingram) up,” Bitterman testified.


“Just keep writing her up,” Bitterman testified. “Write her up. Write her up. Keep writing her
up.”


Those write-ups were “a normal tool (Hamby) would use to get rid of people,” Bitterman
added later in the testimony.


“I had seen it. Melanie Reed had seen it. Tara Prince has seen it. Joy Davis has seen it. And
Kaleen Pulley have all seen it,” Bitterman testified, naming Central Office staff members.


Buford City Schools: Bitterman’s allegations are ‘uncorroborated’


Though Bitterman’s testimony offered a glimpse into Hamby’s leadership, Buford City
Schools’ council said the deposition does not paint a complete — or necessarily accurate —
picture of the situation.


“The allegations raised by Dr. Bitterman are uncorroborated at this time and have not been
subject to cross examination as his deposition was not completed,” said district council
Gregory Jay. “Dr. Bitterman left the employ of the district prior to Ingram’s termination. As
Principal of Buford High School, Bitterman had no supervisory role or knowledge of Ms.
Ingram’s job performance as a parapro at Buford Academy (grades 3 through 5).”
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As for the status of Ingram’s suit, on Dec. 17, U.S. Magistrate Judge Walter Johnson
recommended that the lawsuit be allowed to proceed, which Buford City Schools council
responded to on Dec. 31, filing a limited objection to the ruling.


“Plaintiff does not object to the majority of the Magistrate Judge’s Report and
Recommendation, but only to the recommendation that the Court grant judgment on the
pleadings as to Plaintiff’s First Amendment association claim,” the Dec. 31 filing says.


A week before, on Dec. 24, Ingram’s attorney filed a motion for leave to amend the complaint
to include Bitterman’s testimony.


On Dec. 26, Johnson granted a motion to extend time for both parties to complete discovery,
ruling that both parties have through March 31 to complete discovery, though he has not yet
ruled on Ingram’s attorney’s request for leave to amend the suit.
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voters or administrators. The same is true for mail ballots, which are secure and essential to holding a safe
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 1                        P R O C E E D I N G S
  


 2          MR. RAFFENSPERGER:  Do we have everyone?  Do we know
  


 3     he’s on?  I saw David Worley, and Matt Mashburn?
  


 4          MR. MASHBURN:  Present.
  


 5          MR. RAFFENSPERGER:  Okay.  Is Anh Le on?
  


 6          MS. LE:    Present.
  


 7          MR. RAFFENSPERGER:  Thanks, Anh.  Rebecca?
  


 8          MS. SULLIVAN:  Present.
  


 9          MR. RAFFENSPERGER:  Okay.  Great.  Okay.  So are we
  


10     ready to go then?   Okay.  I’d like to call this meeting
  


11     to order.  We’ll start off with an invocation, and then
  


12     I’ll follow with -- we’ll follow with the Pledge of
  


13     Allegiance.
  


14          (Invocation)
  


15          (Pledge of Allegiance)
  


16          MR. RAFFENSPERGER:  Okay.  Before we get to the
  


17     approval of the Board meetings, we have a very big agenda.
  


18     We actually have three weeks in a row of working through a
  


19     lot of cases to work that down and get those resolved one
  


20     way or the other, either to dismiss them or forward them
  


21     over to the Attorney General’s Office or local prosecuting
  


22     attorneys, but so today we won’t be having public comment,
  


23     but we asked everyone to send that in.  We sent out a
  


24     reminder yesterday, and we encourage everyone to send in
  


25     their public comments so we can take a look at that, and







5


  
 1     as it relates to perhaps any legislation ideas, we’ll be
  


 2     looking to share that with the General Assembly.  And feel
  


 3     free to reach out to any of your local members if it
  


 4     concerns legislation.
  


 5          So we have before us today, Board members, the
  


 6     approval of the board meetings from September 10th,
  


 7     October 30th, and November 23, and hopefully, y’all have
  


 8     had a chance or opportunity to review that, and if you
  


 9     have, now would be the appropriate time to make a motion.
  


10          MR. WORLEY:  Mr. Secretary, this is David Worley.
  


11     I’ll make a motion that we approve the minutes of the
  


12     Board meetings of September 10th, October 30th, and
  


13     November 23rd, 2020.
  


14          MR. RAFFENSPERGER:  Okay.  We have a motion.  Do we
  


15     have a second?
  


16          MR. MASHBURN:  Second.
  


17          MR. RAFFENSPERGER:  I hear a second.  Do we have any
  


18     comments?  Hearing no comments, all those in favor of
  


19     approving the Board minutes of September 10th, October
  


20     30th, and November 23rd, please signify by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Opposed?  Don’t hear any.  Motion
  


23     carries unanimously.  Thank you.  We added a section last
  


24     night in the agenda, and it was for our General Counsel
  


25     Ryan Germany to give us an election debrief.  Mr. Germany,
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 1     could you give us a debrief on where we are.
  


 2          MR. GERMANY:  Yes, Mr. Secretary.  Thank you.  Thank
  


 3     you, Board members.  This is Ryan Germany.  I wanted to
  


 4     give a -- an emphasis on brief debrief of the 2020
  


 5     elections.  The purpose of these -- of this meeting is
  


 6     really to kind of help clear the decks of some -- of some
  


 7     cases to -- to really prepare for the cases presented --
  


 8     or that were brought up to be heard by this Board, you
  


 9     know, sooner rather than later this year, but knowing that
  


10     that’s kind of -- there’s a high interest level in that --
  


11     I did want to speak briefly on -- on what we saw and what
  


12     we didn’t see in the 2020 election.  We’ll obviously hear
  


13     more about specific cases when those cases are presented
  


14     to the Board from the investigators, but I -- many of
  


15     those are still under investigation and aren’t ready for
  


16     presentation yet.
  


17          So first of all, in kind of the lead up to the
  


18     election, obviously we knew that 2020 was going to be a
  


19     tough election year.  We thought that was going to be the
  


20     case because we were implementing and rolling out a new
  


21     system implementing paper ballots for the first time and,
  


22     you know, having to train counties on -- on -- and
  


23     ourselves, frankly, on a new system.  So that was supposed
  


24     to be kind of the main challenge.  Then, of course, we had
  


25     COVID happen in kind of the March timeframe, and it really
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 1     threw a loop for the whole election cycle in terms of --
  


 2     in terms of how people basically chose to exercise their
  


 3     right to vote.
  


 4          Frankly, the counties, I think, especially in
  


 5     November and January, performed admirably.  They had a
  


 6     massive increase in the number of absentee voting.  It
  


 7     caused some issues in the primary, particularly in Fulton
  


 8     County, with just the -- the volume that was
  


 9     unprecedented, in terms of getting out absentee ballots,
  


10     getting everything processed, but I think based on some of
  


11     the things that were able to help -- to help with by
  


12     bringing in the absentee ballot vendor, I think then by --
  


13     by November and January, we really saw them perform
  


14     admirably in -- in the face of very difficult
  


15     circumstances.
  


16          So what we didn’t see -- I’ll start with that
  


17     because, you know, election have been -- have become kind
  


18     of a rife spot with -- for misinformation, and that’s not
  


19     new, but we certainly heard some new levels here.  The
  


20     Dominion machines performed well.  That’s not to say that
  


21     there were no issues with them, but the issues that we saw
  


22     had to do with, basically, people using them for the first
  


23     time and maybe not -- not doing something correctly, but,
  


24     you know, the issues that, you know, you heard about on
  


25     certain TV stations with things going out of the country
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 1     or interference from foreign governments, we have not seen
  


 2     any evidence of that.  In fact, all of the evidence I
  


 3     think points against that.  Many of those claims are in
  


 4     litigation now, and I think, you know, that will -- that
  


 5     will come out through that process.
  


 6          So we did -- we did not see any issues like that, and
  


 7     in fact, one thing that we did -- and the Secretary
  


 8     ordered -- a full hand tally of all the ballots that
  


 9     confirmed the results of -- of the election, and that’s
  


10     what we saw.  We did not see any issues of county election
  


11     officials, I think, cheating or doing anything -- doing
  


12     anything like that.  We got some allegations of that, but
  


13     again, I would just say from what we saw, our county
  


14     election officials did an excellent job in very difficult
  


15     circumstances in very contentious elections.  And we also
  


16     didn’t see any evidence of widespread fraud.
  


17          Going into what we did see kind of off of that,
  


18     there’s always some number of ineligible voters who votes
  


19     in an election.  That -- that’s always the case, but the
  


20     law -- the way our law and federal law and really all
  


21     state law is set up is that it’s better to let someone
  


22     vote, and then if they’ve voted and they weren’t able to,
  


23     to go after them after the fact.  Of course, there’s
  


24     guardrails in place to minimize that, but you’ve got to
  


25     keep them in place in a way that keeps the system
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 1     accessible to eligible voters.  So we did see some number
  


 2     of ineligible voters.  The numbers that were thrown about
  


 3     after the camp -- after the November election about these
  


 4     large numbers of ineligible voters, that is -- that is not
  


 5     what we’re seeing at all.
  


 6          Some of the numbers that were thrown out -- some of
  


 7     these numbers we could check pretty quickly, basically
  


 8     doing data reports.  For instance, I think there was an
  


 9     allegation that 10,000 underage people voted.  Well, we
  


10     can see the age -- the birthday of everyone who voted, and
  


11     the number of people who voted who were underage is zero.
  


12     There was an allegation that, I think, 2500 unregistered
  


13     people voted.  Again, we can check to see who voted and
  


14     see if they were registered, and the number of people --
  


15     of unregistered people who voted is zero.
  


16          There was an allegation that 2500 felons voted.  We
  


17     can -- we have data on that as well, and we are
  


18     investigating potential felon voters.  I think we have 74
  


19     potential felon voters, and then we’ve got to obviously,
  


20     you know, do investigations.  And when you do those
  


21     investigations, you -- you kind of find, okay, maybe their
  


22     sentence was up.  Maybe they’re not the same person.  But
  


23     that’s the -- the kind of complete universe of that.
  


24          We got an allegation that 435 people voted in
  


25     multiple states in November, and our -- we have been
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 1     investigating that, and we have ruled out all but two
  


 2     voters.  We’re still going through some of them, waiting
  


 3     on some data from other states, and again, I think -- you
  


 4     know, that basically shows where that is.  Again, I think
  


 5     there was an allegation that thousands of dead people
  


 6     voted, and I think we are -- we have investigated that as
  


 7     well, and, you know, our investigators have spoken to some
  


 8     of these alleged dead people, so again, that’s not the
  


 9     case as well.  We do have, I think, two that we’re
  


10     investigating, and then we’ll continue to see, but that’s
  


11     not going to be more than a handful either.
  


12          The one that’s a little bit tougher -- and this year
  


13     especially because of the increase in absentee voting --
  


14     is people who are registered but no longer live in
  


15     Georgia.  The reason that’s tough is because there’s some
  


16     people who don’t live in Georgia who are still eligible
  


17     voters.  For instance, obviously, military personnel are
  


18     still eligible voters in Georgia.  All people who are in
  


19     other government service are eligible in Georgia.  If you
  


20     do -- if you are temporarily somewhere else but still
  


21     basically intend to reside in Georgia, a college student,
  


22     people who kind of have jobs where they go -- maybe work
  


23     in different places around the country for a little bit,
  


24     so that really takes a more in-depth investigation.
  


25          Now, we looked at the numbers.  I think the
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 1     allegation was that 20,000 people voted who no longer live
  


 2     in Georgia, and the number -- that’s not even close to an
  


 3     accurate number.  The numbers that we have seen based on
  


 4     just looking at national change of address data and people
  


 5     who -- who voted, it’s significantly less than that, and
  


 6     we’re going through those people as well, but, you know,
  


 7     while that will be elevated, I think, compared to past
  


 8     elections just because of the increase in absentee, I
  


 9     don’t think that it will be more than -- it will be
  


10     nowhere close to the -- the margin in Georgia.
  


11          Going off of that, another thing that we did see is
  


12     we definitely saw in both Jan -- in both November and
  


13     January, third-party groups kind of affiliated with
  


14     campaigns -- or not officially affiliated but kind of
  


15     interested and have an interest in who wins, they would
  


16     definitely push the envelope in terms of rules.  We saw
  


17     that with monitors who were kind of pushing the envelope
  


18     and sometimes making election officials feel
  


19     uncomfortable.  We saw that with polling place
  


20     restrictions and people, you know, getting right up to the
  


21     line on that and sometimes over the line, so that’s
  


22     something that we did see, and we also saw that I think in
  


23     terms of when I was talking about out-of-state voters is
  


24     people really, I think, reaching out to people who maybe
  


25     no longer live here but who due to federal law
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 1     restrictions are still on our voter rolls and even telling
  


 2     them oh, you can still vote in Georgia.  So you know,
  


 3     that’s something that we did -- that we did see that I
  


 4     think is problematic.
  


 5          So I -- I will stop talking, and I’m happy to take
  


 6     any questions from the Board, but I just wanted to give
  


 7     you all a sense of what we did see and what we didn’t see.
  


 8     And I think the bottom line is we did not see any
  


 9     widespread or systematic fraud.  We did not see any -- any
  


10     failures of equipment or any -- anything not working like
  


11     it was supposed to other than perhaps some user error or
  


12     perhaps kind of the -- you know, a piece of equipment that
  


13     didn’t start up correctly.  But we didn’t see any of this,
  


14     you know, foreign interference or changing votes or
  


15     anything like that.
  


16          We did see some things that I think we need to think
  


17     about going forward, and I kind of put them into three
  


18     different categories.  One, we just had the first election
  


19     with the new system, so you learn things from that.  And I
  


20     think we -- you guys on the Board and I know the General
  


21     Assembly is doing it right now -- can think about okay,
  


22     what did we learn?  What do we need to sort of shore up
  


23     from a process perspective based on this -- this new
  


24     system that we have?  Two, all the indications are that we
  


25     are going to have very close elections in Georgia going
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 1     forward, so that means that I think we -- or the State
  


 2     Election Board and General Assembly -- need to think about
  


 3     okay, what are our procedures to make sure that they’re
  


 4     going to be good for very, very close elections?  And
  


 5     that’s frankly -- a lot of states are not in that camp
  


 6     from a state-wide perspective, so we need to make sure
  


 7     that we have good processes and procedures for -- for that
  


 8     reality.
  


 9          And then third, you know, what we’ve definitely seen
  


10     over the past few election cycles because of, I think,
  


11     certain actions by candidates post-election is a decrease
  


12     in confidence of the election systems and, you know,
  


13     therefore, the legitimacy of election results.  That’s
  


14     really the main things that I think we need to -- we need
  


15     to focus on as a Board and as a -- as a General Assembly -
  


16     - and in our Office as well, but to really build back that
  


17     confidence that has been torn down.  And I think, you
  


18     know, we need to think about that from what are we asking
  


19     our election officials to do?  Last year was certainly a
  


20     different situation and again, I think our election
  


21     officials performed really well, but what we asked them to
  


22     do last year was -- it was way beyond the call of duty and
  


23     when we ask them to do that much, then, you know, we’re
  


24     putting in places where there’s going to be things that
  


25     fall through the cracks or other issues or things that
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 1     from a perception standpoint can lead to certain
  


 2     allegations.
  


 3          So that’s kind of how I’m thinking about things going
  


 4     forward, you know, do they -- from a confidence
  


 5     perspective, from a process perspective based on close
  


 6     elections, and from a what did we learn -- especially in
  


 7     the first year of using new equipment.  So I’m happy to
  


 8     take any questions, and I appreciate y’all’s -- y’all’s
  


 9     service.
  


10          MR. MASHBURN:  This is Matt Mashburn.  I do have one
  


11     question.  Just from a public education standpoint or to
  


12     kind of get it out to the public, all tabulating,
  


13     counting, certifying, counting for in-person voting, all
  


14     of that has been done.  Is there anything that’s still
  


15     left to be done for the 2020 general election?
  


16          MR. GERMANY:  I bel -- I --
  


17          MR. MASHBURN:  Other than us hearing cases that came
  


18     out of it, but is there anything in the tabulating,
  


19     counting, certifying processes still under way?  Auditing?
  


20          MR. GERMANY:  Everything’s been counted.
  


21     Everything’s been audited.  I know that some counties,
  


22     particularly in January might still be looking at credit
  


23     for voting to make sure they gave people proper credit for
  


24     voting, which is basically when you -- when you vote
  


25     absentee particularly by mail or in person, the county has
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 1     to first, you know, check your ballot in, give the voter
  


 2     credit, and then later, you know, scan the ballot which --
  


 3     which tabulates the vote.  I think we did see some issues
  


 4     with that based off of the volume that -- that I think was
  


 5     new.  We’ve been working with the counties to make sure
  


 6     that they are giving a correct credit for voting, and I
  


 7     believed that that is complete for both November and
  


 8     January.  There might still be a few counties where we’re
  


 9     following up with them to say hey, in January did you --
  


10     did everyone get their credit?  But that -- that would be
  


11     it.
  


12          MR. MASHBURN:  Thank you.
  


13          MR. GERMANY:  Nothing further from me, Mr. Secretary,
  


14     unless you have any questions.
  


15          MS. THOMAS:  You’re muted.  You’re muted, Mr.
  


16     Secretary.
  


17          MR. RAFFENSPERGER:  Okay.  Thank you.  Okay.
  


18          MR. MASHBURN:  This is -- I’m sorry to interrupt.
  


19     This is Matt.  I have one more, if I might --
  


20          MR. RAFFENSPERGER:  Okay.  Go ahead, Matt.
  


21          MR. MASHBURN:  Just for public information purposes
  


22     and to get the word out, when -- when we say we’ve
  


23     investigated the underage voters and the number is zero,
  


24     other than cases that we have, and those have their own
  


25     lives -- they take as long as they take, but those numbers
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 1     are -- those numbers are the final numbers.  When we know
  


 2     -- when we say we’ve looked and it’s zero, we’re not
  


 3     expecting any of those to change, right?
  


 4          MR. GERMANY:  No.  No.  That’s not going to change.
  


 5     You know, the ones we’re still investigating are, you
  


 6     know, out of the 395 people who were alleged to have voted
  


 7     in two different states, we’re still going through some of
  


 8     them.  I think we’re about halfway through right now, just
  


 9     waiting on some states.  Some states are quicker to get us
  


10     information than others.
  


11          MR. MASHBURN:  And the felons was 74, and we’re
  


12     working through that?
  


13          MR. GERMANY:  Right.
  


14          MR. MASHBURN:  But the --
  


15          MR. GERMANY:  And that’s -- that’s the maximum, so
  


16     it’s going to end up being less than that.
  


17          MR. MASHBURN:  And so unregistered voters are zero
  


18     and that’s the number?
  


19          MR. GERMANY:  Correct.
  


20          MR. MASHBURN:  And the underage, that’s the number?
  


21          MR. GERMANY:  Correct.  The ones we’re still
  


22     investigating are the people who voted in different
  


23     states, but I think what we’re going to see is the trend
  


24     holds up where it’s going to end up with, you know, a
  


25     handful, which is frankly not dissimilar to -- to past
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 1     elections, and then the people who are -- who are out-of-
  


 2     state, so we have -- that investigation continues as well.
  


 3          MR. MASHBURN:  Thank you.  Thank you very much.
  


 4     That’s very helpful.
  


 5          MR. RAFFENSPERGER:  Okay.  We can now roll into the
  


 6     investigation reports.  The first ones are the consent
  


 7     cases.  Before I get to that, Jasmine, I didn’t have a
  


 8     chance to ask you this question, but in my book, there was
  


 9     a case from Glenn County.  It’s 2020-024, deceased
  


10     absentee ballot voter.  That is not in our documents --
  


11     it’s in our document file, but it wasn’t included in the
  


12     agenda.  Did you want that to be heard today as one of the
  


13     cases, and do the other members have that case also?  It’s
  


14     Glenn County, deceased absentee ballot voter, SEB number
  


15     2020-024.
  


16          MS. SHANNON:  It’s not on the agenda, so we will not
  


17     review that case today.
  


18          MR. RAFFENSPERGER:  Okay.  We’ll get it on the next
  


19     one.  Thanks so much.  Okay.  The consent cases, those are
  


20     tabs 2 through 15.  Members, you’ve had a chance to look
  


21     at that, and we have someone from the Attorney General’s
  


22     Office, would they like to comment on that?  Or Ryan,
  


23     would you like to comment first, or would Frances Watson?
  


24          MS. THOMAS:  Frances will be presenting the cases.
  


25          MR. RAFFENSPERGER:  Okay.
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 1          MS. WATSON:  Yes, Mr. Secretary.  I didn’t know if we
  


 2     were going to vote on these en bloc, or if you had any
  


 3     specific ones that you wanted to pull out, or I can go
  


 4     one-by-one, whatever is your preference.
  


 5          MR. RAFFENSPERGER:  I’ve reviewed them all.  I don’t
  


 6     know if the members have.  I’m willing to -- to vote en
  


 7     bloc.  It’s -- what is the will of the Committee?
  


 8          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 9     don’t have any of the individual cases on the consent
  


10     calendar that I think should be pulled out to be discussed
  


11     individually, so I would make a motion that we adopt the
  


12     recommendation of the investigators on the consent cases
  


13     and dismiss the cases.
  


14          MR. RAFFENSPERGER:  We have a motion.  Do we have a
  


15     second?
  


16          MS. SULLIVAN:  This is Rebecca.  I’ll second that
  


17     motion.
  


18          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


19     comment?  Okay.  Hearing none, all those in favor of
  


20     accept -- of the recommendation of the motion before us,
  


21     signify by saying aye.
  


22          THE BOARD MEMBERS:  Aye.
  


23          MR. RAFFENSPERGER:  Those opposed?  Hearing none,
  


24     motion carries.  Okay.  The next set of cases are the
  


25     letter cases in tab 16 through 20.
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 1          MS. WATSON:  And -- and this would be the same, if
  


 2     you want me to present them individually or you want to
  


 3     vote on those as a group or pull any of those out.
  


 4          MR. RAFFENSPERGER:  So what is the will of the Board?
  


 5          MS. LE:  Mr. Secretary, this is Anh.  I’m willing to
  


 6     vote en -- the letter cases en bloc.
  


 7          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 8          MR. WORLEY:  I second it.
  


 9          MR. RAFFENSPERGER:  Okay.  Do we have any discussion?
  


10     Hearing none, all those voting for the motion before the
  


11     Board do so by signifying aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


14     motion carries.  Okay.  Now, we have before us the new
  


15     cases.  The first one does go back a while.  We have a
  


16     backlog that we are working through, and we want to get
  


17     through these because I see at the end, we get into 2020
  


18     cases.  The next two meetings will be 2020 cases
  


19     primarily, but the first case up is SEB case 2016-6 -- 070
  


20     in Gilmer County, felon voting.
  


21          MS. WATSON:  Yes, sir, Mr. Secretary.
  


22          MR. RAFFENSPERGER:  Ms. Watson?
  


23          MS. WATSON:  Thank you.  In May 2016, it was reported
  


24     that Brian Keith Pritchard had registered and was voting
  


25     in Gilmer County for several years while serving a felony
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 1     probation sentence.  The investigation revealed that Brian
  


 2     Keith Pritchard has been a resident of Gilmer County since
  


 3     at least January 29th of 2008 when he registered to vote.
  


 4     It was verified that Mr. Pritchard was convicted of a
  


 5     felon in Pennsylvania in May of 1996, and his probation
  


 6     was extended 7 years on April 8th, 2004 with an end date
  


 7     of 2011.  According to an Allegheny County probation
  


 8     officer in Pennsylvania, Mr. Pritchard was released from
  


 9     probation on September 27th of 2011.
  


10          Mr. Pritchard voted in 9 elections during the time he
  


11     was under felon sentence, all in Gilmer County, four in
  


12     2008, three in -- five in 2010.  Mr. Pritchard was
  


13     contacted and provided his attorney’s name and
  


14     information.  The attorney provided a response that Mr. --
  


15     Mr. Pritchard believed his plea to be a no contest and was
  


16     unaware he was considered a felon under sentence when he
  


17     registered and voted, and due to the retention schedule at
  


18     the time that we received this complaint, the elections
  


19     documents from 2008 and 2010 were no longer available.  We
  


20     are recommending that Mr. Pritchard be bond over to the
  


21     AG’s Office for a violation of 21-2-216(b).
  


22          MS. THOMAS:  George Weaver is here to speak about
  


23     this.
  


24          MS. WATSON:  And attorney George Weaver is on the --
  


25     on the line.
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 1          MR. RAFFENSPERGER:  Okay.  Before we get to the
  


 2     attorney on the line, do we have any Board members that
  


 3     have any questions for the investigator?  Okay.
  


 4          MS. LE:  This is Anh.  I do have one question.  How
  


 5     was he able to vote nine times, and we didn’t catch it
  


 6     before -- or at the county level.  Do you know?
  


 7          MS. WATSON:  No.  I do not know why it was not -- the
  


 8     only thing that I can think is because it was an out-of-
  


 9     state conviction is that it may not have been on their
  


10     list of felons.
  


11          MS. LE:  Okay.  Thank you.
  


12          MR. RAFFENSPERGER:  Okay.
  


13          MR. MASHBURN:  This is Matt Mashburn.  I have a
  


14     question.  Is -- is there any indication that the local
  


15     district attorney has indicted him for felon voting, or
  


16     are they waiting on us?
  


17          MS. WATSON:  No.  They have no indicted him, and I
  


18     believe Mr. Weaver may have further for that.  I know that
  


19     they were made aware of this, and they declined to -- they
  


20     were going to let it come to us first, but I believe that
  


21     he has since spoken to the district attorney.
  


22          MR. MASHBURN:  Okay.  Thank you.
  


23          MR. RAFFENSPERGER:  So in other words, the district
  


24     attorney would be waiting for action from this Board.
  


25          MS. WATSON:  I believe Mr. Weaver has -- has followed
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 1     up with -- with the district attorney as far as an
  


 2     opinion, and he may have further for that.
  


 3          MR. RAFFENSPERGER:  Okay.  In normal practice, we’ve
  


 4     sent cases to the Attorney General’s Office, and then in
  


 5     some of the more serious charges, we’ve sent it to both
  


 6     the local DA and also the Attorney General’s Office.  The
  


 7     attorney is on the line.  Would he like to add some
  


 8     additional information for the Board’s consideration?
  


 9          MR. WEAVER:  Mr. Secretary, this is George Weaver.  I
  


10     represent Mr. Pritchard.  I would ask that the Board read
  


11     the letter brief that I sent back to you, and in addition,
  


12     I want to -- I will rely completely on the response, and I
  


13     would say that Mr. Pritchard received a pardon on November
  


14     the 8th of 2017, and I would suggest that -- under my
  


15     review anyway -- the statute of limitations ran years ago,
  


16     so I -- I would not venture to offer an opinion on this,
  


17     but I -- I was a prosecutor for a long time, and I don’t
  


18     believe that there is evidence at this point that Mr.
  


19     Pritchard has violated any statute, but we will rely
  


20     entirely on our response and letter brief to you.  I think
  


21     we’ve laid it out pretty -- pretty well.  Thank you for
  


22     very much for letting us attend this.
  


23          MR. RAFFENSPERGER:  Okay.  Do -- do any of the Board
  


24     members have any more comments or questions?  If not, now
  


25     would be the appropriate time for a motion.
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 1          MR. MASHBURN:  This is Matt Mashburn.  One of the
  


 2     things that -- that Ryan talked about in his -- in his
  


 3     2020 debriefing which I thought was well-stated is we have
  


 4     all these -- we have a lot of protections and checks and
  


 5     double checks in looking at things and a lot of people
  


 6     looking at things, but it’s still -- it’s not totally an
  


 7     honor system, but it’s not -- the system is not set up for
  


 8     people to do whatever they want and us to catch them.
  


 9     It’s for people to abide by the law, and so this is one of
  


10     those cases where, in my opinion, it would do well to send
  


11     it both to the AG and the local district attorney, and if
  


12     it happened over 9 elections, the local district attorney
  


13     -- if there is a statute of limitations issue, the local
  


14     district attorney can determine whether some of these
  


15     happened and are precluded by the statute of limitations
  


16     and some might not be, so I would -- I would make a motion
  


17     that this be referred to both the AG and the DA.
  


18          MR. RAFFENSPERGER:  We have a motion.  Do we have a
  


19     second?
  


20          MR. WORLEY:  I’ll second that motion.
  


21          MR. RAFFENSPERGER:  Mr. Worley seconds -- Mr. Worley
  


22     seconds the motion.  Do we have any additional comments
  


23     from the Board?  Hearing none, all those in favor of the
  


24     motion to send this to the Gilmer County District Attorney
  


25     and the Georgia Attorney General’s Office, signify by
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 1     saying aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 4     Next case?
  


 5          MS. WATSON:  Next case is 2016-073, which is the City
  


 6     of Sandy Springs.  In May of 2016, we opened an
  


 7     investigation into complaints alleging the City of Sandy
  


 8     Springs had failed to properly notify voters of polling
  


 9     place changes prior to the May 24th, 2016 City of Sandy
  


10     Springs special election.  As the investigation
  


11     progressed, there were further allegations made concerning
  


12     the security of ballots as the ballots were marked in
  


13     pencil.
  


14          The investigation revealed the City of Sandy Springs
  


15     called for a special election in conjunction with a Fulton
  


16     County general primary election to be held on May 24th,
  


17     2016.  The special election was called less than 90 days
  


18     of the actual election day, and this required compliance
  


19     with OCGA 21-2-540 to conduct the election separate and
  


20     apart from the general primary using separate ballots,
  


21     voting equipment, facilities, poll workers, and paperwork.
  


22     Advance voting was held for the general primary in the
  


23     special election at the same building but in separate
  


24     rooms, both set up independently to process voters with
  


25     separate ballots, equipment, poll workers, and paperwork
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 1     in accordance with the code.
  


 2          On Election Day, voters who resided in Sandy Springs
  


 3     that were eligible to vote in the District 3 special
  


 4     election would vote at the Hammond Park polling location,
  


 5     and there was no violation noted of 21-2-540.  Sandy
  


 6     Springs published in the legal organ notifications on
  


 7     April 1st, the 6th, and May 4th and the 18th of the
  


 8     location for voting for special election and gave
  


 9     notification of poll locations for the location to vote.
  


10          Sandy Springs gave notice of Fulton County Board of
  


11     Election in March 2016 via email of their intent to move
  


12     forward with only one polling location for Election Day
  


13     voting for May 24th, 2016.  Fulton County Director
  


14     responded to the email with a warning of problems that
  


15     could arise from the decision to have only have one
  


16     polling location.  Fulton County Board of Election under
  


17     21-2-226(e) are to issue precinct cards to the voters
  


18     affected by the poll change.  Johnny Harris of the Fulton
  


19     County Elections Office checked to verify that the
  


20     precinct cards were requested to be issued for the May
  


21     24th, 2016 special election.  It was discovered that the
  


22     year was entered incorrectly, and the request said May of
  


23     2017.
  


24          As to the allegation regarding security of the
  


25     ballots, there was no specific reported incident with
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 1     substantiating evidence to support a violation.  We are
  


 2     recommending that Fulton County Board of Election and
  


 3     Registration be bound over for 21-2-226(e) of the Georgia
  


 4     Election Code as they failed to issue precinct cards to
  


 5     Sandy Springs District 3 voters notifying them of the
  


 6     Hammond Park poll change.
  


 7          MR. RAFFENSPERGER:  Thank you, Ms. Watson.  Do we
  


 8     have anyone from -- do any Board members have any
  


 9     questions, and do we have anyone from the City of Sandy
  


10     Springs that would like to respond?
  


11          MR. BARRON:  Hi.  This -- this is Rick Barron. What I
  


12     remember about this case is that Sandy Springs conducted
  


13     this election on their own.  We didn’t conduct this
  


14     election.  Therefore, if they made -- they made the
  


15     polling place change, we wouldn’t have been -- we weren’t
  


16     notified of that.
  


17          MR. RAFFENSPERGER:  Mr. Barron, you’re saying that --
  


18          MR. BARRON:  They conducted their own separate
  


19     election under the -- I believe it was Gary Smith and
  


20     Marcia Ridley ran that election for Sandy Springs.
  


21          MR. RAFFENSPERGER:  Okay.  So I think your
  


22     contention, Mr. Barron, would be that you shouldn’t be
  


23     part of this.
  


24          MR. BARRON:  Yes, and I thought that this case was
  


25     disposed of already in a previous SEB hearing maybe a year
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 1     or two ago as well.  Because we were somewhat surprised to
  


 2     see this come up again.
  


 3          MS. WATSON:  It was brought, and then it was
  


 4     continued.  It was never presented.
  


 5          MR. BARRON:  Okay.
  


 6          MR. RAFFENSPERGER:  Okay.  Thank you, Mr. Barron.
  


 7          MR. BARRON:  You’re welcome.
  


 8          MR. RAFFENSPERGER:  For that background information.
  


 9     Board members, do you have any questions, comments?  What
  


10     is the will of the Board?
  


11          MS. LE:  This -- this is Anh Le.  Ms. Watson, 21-2-
  


12     226 section e, the one you cited, has the -- is it the
  


13     county that issued the card and then the municipality
  


14     would reimburse the county?
  


15          MS. WATSON:  That is my understanding.  Yes.  The
  


16     county is notified, and the county issues the precinct
  


17     card, and we did verify with Johnny Harris that they were
  


18     requested, and they -- the county entered the request, but
  


19     they put the wrong date for the year in the request, so
  


20     they were not sent out.
  


21          MS. LE:  The county -- that was the clerical error
  


22     from the county or the city?  I’m sorry.
  


23          MS. WATSON:  The county.
  


24          MS. LE:  Okay.  And they were provided notice timely
  


25     of this, right?  The city provided it to the county.  That
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 1     was my understanding.
  


 2          MS. WATSON:  Yes.
  


 3          MS. LE:  Okay.  Thank you.  Mr. Secretary, given that
  


 4     the city gave the county timely notice, and the error was
  


 5     on Fulton County’s side in entering the date and which
  


 6     inadvertently left a number of voters without the
  


 7     information, I move to send this to the AG’s Office.
  


 8          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 9          MR. MASHBURN:  Second.  Second, Matt Mashburn.
  


10          MR. RAFFENSPERGER:  Do we have any further comments?
  


11     Hearing none, all those in favor of the motion to send SEB
  


12     case 2016-073 to the Attorney General’s Office, signify by
  


13     saying aye.
  


14          THE BOARD MEMBERS:  Aye.
  


15          MR. RAFFENSPERGER:  Those opposed?  Those opposed?
  


16     Hearing none, motion carries.  Next case.
  


17          MS. WATSON:  Next case -- next case is 2016-108,
  


18     Muscogee County, voter registration.  Muscogee County
  


19     Election Supervisor Nancy Boren reported that her office
  


20     received a number of voter registration applications that
  


21     were suspicious because of the information that was on
  


22     them.  A voter registration application was submitted for
  


23     Carol Smith.  She states that she did not complete the
  


24     registration.  The person that completed the application
  


25     could not be identified.  Michelle Lewis completed a voter
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 1     registration app for her children Bridget Lewis, Brianna
  


 2     Lewis, and John Lewis.  The voter registration canvasser
  


 3     that provided the forms and allowed her to complete them
  


 4     could not be identified.  Jenna Thornton completed a voter
  


 5     registration app in her husband’s name.  The voter
  


 6     registration canvasser that provided the form and
  


 7     submitted the forms could not be identified.
  


 8          It was reported that a voter registration canvasser
  


 9     reportedly contacted an individual by phone and requested
  


10     permission to sign his name, Robert Muldoon, to a voter
  


11     registration application.  The canvasser could only be
  


12     identified as a Khalil.  Three reported voter registration
  


13     applications could not be reached -- the applicants.
  


14     Three voter registration applicants were verified as
  


15     having been submitted by (sound distortion).
  


16          We recommend the following be bound over to the AG’s
  


17     Office: Michelle L. Lewis for 21-2-562 in that she signed
  


18     the names of her children on the voter registration
  


19     application, Bridget Lewis, Brianna Lewis, and John
  


20     Michael Lewis, and Jenna Thornton be issued a letter of
  


21     instruction for violation of 21-2-220(f) in that she
  


22     completed and signed a voter registration for her disabled
  


23     husband without signing the application in the appropriate
  


24     space indicating that she assisted him.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have anyone that
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 1     wants to speak from the Respondents?
  


 2          MS. WATSON:  No, sir.
  


 3          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 4     any questions?  What is the will of the Committee, of the
  


 5     Board?
  


 6          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 7     would make a motion that we bind over Michelle Lewis to
  


 8     the Attorney General’s Office for further action and that
  


 9     Jenna Thornton be sent a letter of instruction.
  


10          MR. RAFFENSPERGER:  Do we have a second?
  


11          MS. LE:  This is Anh Le.  I second that motion.
  


12          MR. RAFFENSERPGER:  We have a motion before us.  Do
  


13     we have any comment now?  Hearing none, all those in favor
  


14     of the motion before us, please signify by saying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Those opposed?  Those opposed?
  


17     Motion carries.  Next case.
  


18          MS. WATSON:  Next case is 20 -- 2016-118, Fulton
  


19     County, ballot style.  This case involves three complaints
  


20     that were submitted during the May 24, 2016 general
  


21     primary and subsequent July 26, 2016 general primary
  


22     runoff.  The first allegation: a voter alleged they were
  


23     provided a Republican ballot when they requested a
  


24     Democratic ballot when voting at Buckhead Library during
  


25     the May general primary.  The voter voted the ballot
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 1     before realizing the alleged mistake.  The second
  


 2     allegation: the voter alleged they were not allowed to
  


 3     vote the ballot of their choice at the poll of Morningside
  


 4     Baptist Church during the July 26, 2016 general election
  


 5     primary runoff as the voter was misidentified as having
  


 6     voted a Republican ballot in the May general primary.
  


 7          The third allegation is the voter alleged they were
  


 8     misidentified as having voted an absentee ballot prior to
  


 9     voting on Election Day during the May 24th general
  


10     primary, therefore, had to vote a Democratic provisional
  


11     ballot.  The voter further alleged that they were then
  


12     denied the ballot of their choice, a Democratic ballot,
  


13     during the July general primary runoff when voting at the
  


14     Cathedral of St. Philip because they were misidentified as
  


15     having voted absentee Republican in the May 24th general
  


16     primary.
  


17          The investigation revealed as to allegation one, the
  


18     voter certificate indicates the voter requested a
  


19     Democratic ballot.  Her vote was recorded in the system as
  


20     having been issued in voting a Republican ballot,
  


21     substantiating her complaint.  To allegation two,
  


22     documents verified that the voter requested and voted a
  


23     Democratic ballot during the May 24, 2016 general primary.
  


24     The voter was recorded in the system erroneously as having
  


25     voted a Republican ballot.  As to allegation three,
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 1     documents verified the allegation.  Fulton County stated
  


 2     that the voter was misidentified with a person in the
  


 3     system with a similar name and marked as having voted a
  


 4     Republican ballot during the May 2016 elections.  This
  


 5     prevented the voter from voting their ballot of choice
  


 6     during the July 2016 runoff.
  


 7          We’re recommending that Fulton County Board of
  


 8     Elections and Registration and Director Richard Barron be
  


 9     bound over to the AG’s Office for SEB rule 183-2-12-
  


10     .02(4)(b) as they failed to properly encode the ballot
  


11     access card of Amy Maxwell, Elizabeth Childers, and
  


12     Sandria Gaines Woods [ph.], authorizing the voter to vote
  


13     a correct ballot style, and also for 21-2-215(i) as they
  


14     failed to enter into the statewide voter registration
  


15     system and apply the proper credit for voting by the
  


16     qualified voter Elizabeth Childers and Sandria Gaines
  


17     Woods.
  


18          MR. RAFFENSPERGER:  Okay.  Thank you.  Do we have
  


19     anyone from the Respondent’s office -- the Respondents?
  


20          MS. RINGER:  Mr. Secretary?
  


21          MR. BARRON:  Go ahead, Cheryl.
  


22          MS. RINGER:  Okay.  Yes.  Can you hear me?
  


23          MR. RAFFENSPERGER:  Yes.
  


24          MS. RINGER:  Okay.  My name is Cheryl Ringer.  I’m
  


25     with the office of the Fulton County, the attorney
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 1     representing Fulton Elections.  I am just wanting to make
  


 2     a few comments overall about this process.  I understand
  


 3     that the Board is trying to kind of clear its docket, but
  


 4     Fulton County Elections was kind of put in a bad spot with
  


 5     respect to the notice of these hearings and the timeliness
  


 6     of the hearings.  We’re talking about things that happened
  


 7     years ago, and in many instances, we do not have any
  


 8     information to be able to respond to or refute
  


 9     Investigator Watson’s summaries.  Of course, I don’t have
  


10     any reason to necessarily believe that Investigator Watson
  


11     is not, you know, providing what she has found in her
  


12     account, but we were not given the opportunity to
  


13     contemporaneously do an investigation and determine what
  


14     happened ourselves.
  


15          Here we are five years later in 2021 trying to defend
  


16     something that happened in 2016.  If we had known even
  


17     just about the allegation and that this thing would move
  


18     forward, we could have made sure that we had efforts in
  


19     place in 2017 and further to underscore what in fact I’m
  


20     sure this Board would want to see is that we make sure
  


21     issues like this don’t happen in the future.  And so I
  


22     would like to ask that we look at some processes to let
  


23     counties know contemporaneous with the investigations
  


24     going forward so that we can maintain contemporaneous
  


25     records and actually get contemporaneous statements if
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 1     necessary as opposed to five years later trying to respond
  


 2     to an allegation that we didn’t know was out there.
  


 3          Lastly, I would like to speak to the notice that we
  


 4     received for our 21 cases on today’s hearing.  Fulton
  


 5     County received notice at 4:41 on January 29th about 21
  


 6     cases.  The letter was dated I think January 10th.  I
  


 7     would like to ask that in the future any notices regarding
  


 8     hearings maybe be sent via email as well so that we can
  


 9     have as much time as possible when there’s a lengthy
  


10     agenda like this.  Trying to go back and figure out what
  


11     happened four, five, six years ago has put Fulton County
  


12     at a detriment, and we would just like to have as much
  


13     notice as possible.  That’s all that I have to say.  Mr.
  


14     Barron, did you want to add anything?
  


15          MR. BARRON:  No.  I was just going to say that these
  


16     -- these happened in the polling place, so I mean, at this
  


17     point since they’re so old, we really -- I mean, we have
  


18     no way to confirm or dispute any of these, anything on
  


19     this case.
  


20          MR. RAFFENSPERGER:  Okay.  Well, your comment is duly
  


21     noted, and I wasn’t here in 2016, but we have the records,
  


22     and if it gets referred over to the Attorney General’s
  


23     Office, then that’ll all get sorted out.  Do we have any
  


24     comments from any of the Board members?  Hearing none, now
  


25     would be the appropriate time for a motion.
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 1          MR. MASHBURN:  This is Matt Mashburn.  I believe that
  


 2     there is at least probable cause to believe a violation
  


 3     has occurred, and there’s no disputing -- there’s been no
  


 4     contrary evidence put in dispute, so the undisputed
  


 5     presentation before us is sufficient in my mind to bind
  


 6     this over to the Attorney General’s Office, and then
  


 7     whatever time is necessary for them to respond over there,
  


 8     the Attorney General is always -- I’ve never heard of a
  


 9     problem of lack of communication.  So I move that this be
  


10     bound over to the Attorney General’s Office, per the
  


11     recommendation.
  


12          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


13          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


14          MR. RAFFENSPERGER:  Do we have any additional Board
  


15     comments?  Hearing none, all those in favor of the motion
  


16     that’s before you, signify by saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


19     Next case?
  


20          MS. WATSON:  2016-133, Fulton County, notice of
  


21     challenge hearing.  In October of 2016, a Julian Powell
  


22     [ph.] reported that his voter registration was challenged
  


23     by Fulton County Board of Election and Registration, and
  


24     he was not given the required three-day notice prior to
  


25     the hearing which had taken place November 6th, 2015.  In
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 1     2015, a Gladney Cooper [ph.] reported to the clerk of
  


 2     Mountain Park in north Fulton County that she wanted to
  


 3     challenge the voter registration of Mr. Julian Powell,
  


 4     stating that Mr. Powell does not and has never lived at
  


 5     172 Spruce Street in Mountain Park.  When Mr. Powell went
  


 6     in to vote in the November 3rd, 2015 election, he was
  


 7     notified that his qualifications as a voter had been
  


 8     challenged because of residency.  He was allowed to vote a
  


 9     challenge ballot.  He was given contact information for
  


10     the Elections Office.
  


11          Fulton County notified Mr. Powell by mail of the
  


12     voter’s challenge in November 5th, 2015 with a hearing
  


13     held on November 6th, 2016.  Mr. Cooper -- I’m sorry,
  


14     2015.  Mr. Cooper [sic] had requested to forward his mail
  


15     to the 172 Spruce Street address while he was relocated
  


16     several years prior to 2016.  The owner, Ms. Cooper,
  


17     agreed.  After several months, she told Mr. Powell that
  


18     his mail needed to be changed.  After he was told to stop
  


19     the mail from coming, she started returning the mail.  Ms.
  


20     Cooper states he never resided at the location.  We’re
  


21     recommending Fulton County Board of Election and Chief
  


22     Registrar Ralph Jones be bound over to for 21-2-229(b),
  


23     challenge of applicant for registration by other electors,
  


24     for failing to provide the person being challenged three
  


25     days’ notice of the time and place of the hearing and
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 1     Julian Powell for violating 21-2-561, false registration,
  


 2     when he used residential address of 172 Spruce Street,
  


 3     Roswell, Georgia, knowing that he did not reside at that
  


 4     address.
  


 5          MR. RAFFENSPERGER:  Okay.  Respondent?  Do you have
  


 6     any additional comments you would like to add to this?
  


 7          MS. RINGER:  No, Mr. Secretary.
  


 8          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 9     any questions?  If not, then now would be the appropriate
  


10     time for a motion.
  


11          MR. WORLEY:  This is David Worley.  I make a motion
  


12     that we bind this case over to the Attorney General.
  


13          MR. MASHBURN:  Second, Matt Mashburn.
  


14          MR. RAFFENSPERGER:  Okay.  Any further comments from
  


15     any of the Board members?  Any questions?  Hearing none,
  


16     all those in favor of the motion to bind this over to the
  


17     Attorney General’s Office SEB case 2016-179 [sic], signify
  


18     by saying aye.
  


19          THE BOARD MEMBERS:  Aye.
  


20          MR. RAFFENSPERGER:  Those opposed?  Hearing none,
  


21     motion carries.  Okay.  Next case?
  


22          MS. WATSON:  2016-170, Fulton County, absentee
  


23     ballot.  In November 2016, it was reported that Fulton
  


24     County had failed to mail an absentee ballot to Mr. Isaac
  


25     Freeman Hyman [ph.] to the address indicated on the
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 1     elector’s absentee ballot application.  Mr. Hyman
  


 2     submitted an absentee ballot application on October 8th,
  


 3     2016.  He requested the ballot be mailed to his address of
  


 4     3 Old Virginia Chase, Atlanta, Georgia.  The ballot was
  


 5     mailed to a P.O. Box in Cupertino, California, which is an
  


 6     address for a different Fulton County elector.  The
  


 7     incorrect elector voted the ballot and returned it to
  


 8     Fulton County.  Fulton County Board of Election and
  


 9     Registration and Chief Registrar Ralph Jones is our
  


10     recommendation to be bound over to the Attorney General’s
  


11     Office for 21-2-381(a)(1)(c), as they failed to mail the
  


12     absentee ballot of elector Mr. Hyman to the address
  


13     requested on the properly submitted absentee ballot
  


14     application.
  


15          MR. RAFFENSPERGER:  Okay.  Do I have any of the
  


16     Respondents here?
  


17          MS. RINGER:  Nothing from Fulton County.  Thank you.
  


18          MR. RAFFENSPERGER: Do the Board members have any
  


19     questions?  Hearing none, now would be the appropriate
  


20     time for a motion.
  


21          MR. MASHBURN:  This is Matt Mashburn. I move that
  


22     this be bound over to the Attorney General’s per their
  


23     recommendation.
  


24          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


25          MS. SULLIVAN:  This is Rebecca.  I’ll second.
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 1          MR. RAFFENSPERGER:  Thank you.  Do we have any
  


 2     additional comments from any of the Board members?
  


 3     Hearing none, all those in favor of binding this over to
  


 4     the Attorney General’s Office, signify by saying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


 7     Next case?
  


 8          MS. WATSON:  Next case is 2016-179, Fulton County,
  


 9     cast ballots.  In December of 2016, Fulton County reported
  


10     5 electors as having repeat voted in the November 8th,
  


11     2016 general elections.  Larry Brock advised he received
  


12     an automated phone call that advised records had indicated
  


13     he had not voted.  He went to the poll and asked if his
  


14     early advance vote had counted and was told that he was
  


15     not listed in the system as having voted, so he voted a
  


16     second time.  John W. Hinds advised he received a phone
  


17     call the night before the election telling him his early
  


18     advance vote did not go through.  He went to his polling
  


19     location and was told there was no record of him voting,
  


20     so he voted a second time.
  


21          William J. Lawless advised he received a call from a
  


22     Trey Kelly advising him that records indicated he had not
  


23     voted, and he needed to go vote.  He and his wife went to
  


24     the polls to confirm their early advance vote had counted.
  


25     His wife showed credit in the system, and she did not
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 1     vote.  He did not show credit, so he voted again.
  


 2     Christine James -- and James Bomar early advance voted and
  


 3     then began seeing social media posts that some people’s
  


 4     early advance vote had not counted.  They went to their
  


 5     poll and were told that their votes had not counted, and
  


 6     so they voted a second time.
  


 7          Fulton County reported that due to the volume, they
  


 8     were behind in entering credit for voting in the system
  


 9     for the election, which was the reason poll workers did
  


10     not see any credit in the system for the voters.  We’re
  


11     recommending William Larry Brock, John W. Hinds, William
  


12     J. Lawless, Christine Speck Bomar and James Spencer Bomar
  


13     be bound over to the Attorney General’s Office for 21-2-
  


14     572 since they repeat voted in the same primary or
  


15     election of November 8th, 2016 and recommending Fulton
  


16     County Board of Elections and Registration, Elections
  


17     Director Richard Barron, Chief of Elections in 2016 Dwight
  


18     Brower, and Chief Registrar Ralph Jones be bound over to
  


19     the Attorney General’s Office for SEB rule 183-1-12.07(8),
  


20     as they failed to ensure all persons who had been issued
  


21     or cast absentee ballots were marked accordingly on
  


22     express poll units.
  


23          MS. THOMAS:  Mr. Secretary?
  


24          MR. RAFFENSPERGER:  Can you hear me?
  


25          MS. THOMAS:  Yes.  Yes, we can hear you now.
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 1          MR. RAFFENSPERGER:  Do we have a motion?
  


 2          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


 3     am sympathetic to the voters here in that when people go
  


 4     down and -- and they vote -- and they double vote, what I
  


 5     want to know is what did they know?  And here they got a
  


 6     call saying they hadn’t voted, they went to the county and
  


 7     said have we voted, and the county said no.  But they
  


 8     didn’t know -- they didn’t know that they had voted,
  


 9     right?  Right, Frances?
  


10          MS. WATSON:  That is correct.
  


11          MR. MASHBURN:  Okay. So I -- yeah.  Based on that, I
  


12     make a motion that -- that the whole thing be bound over
  


13     to the AG’s Office.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


15          MR. WORLEY:  I’ll second that.
  


16          MR. RAFFENSPERGER:  Do we have any additional
  


17     comments?  Hearing none, all those in favor of binding
  


18     those over to the Attorney General’s case, signify by
  


19     saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


22     Next case?
  


23          MS. WATSON:  Next case is 2016-181, Fulton County,
  


24     absentee ballots.  In December of 2016, an elector
  


25     reported that they went to the poll on November 8th, 2016
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 1     to vote and were told they had already voted by absentee.
  


 2     The elector challenged the poll officer’s information by
  


 3     stating that they had -- had not voted by absentee, and
  


 4     the information was incorrect.  The poll officer then
  


 5     offered the elector a provisional ballot, which the
  


 6     elector voted after completing an affidavit and declaring
  


 7     they had not voted an absentee ballot.  Elector Philip
  


 8     Schubert [ph.] went to vote at the OC Elementary School
  


 9     and was told he had already voted by absentee on October
  


10     20th, 2016.  Mr. Schubert refuted the claim and was
  


11     provided with an affidavit and then a provisional ballot.
  


12          Sharon Benjamin with Fulton County advised it
  


13     appeared Mr. Schubert was incorrectly given credit in the
  


14     system for voting early absentee when he had not.  Fulton
  


15     County could provide no record for the provisional ballot
  


16     completed by Mr. Schubert or advise if the ballot was
  


17     accepted or rejected.  We’re recommending Fulton County
  


18     Board of Elections, Chief Registrar Ralph Jones be bound
  


19     over to the Attorney General’s Office for violation of 21-
  


20     2-419(d)(1), as they failed to notify the elector whose
  


21     provisional ballot was not counted, and Fulton County
  


22     Board of Elections and Registration, Director Rick Barron
  


23     be bound over for 21-2-411, as they failed to retain the
  


24     voter’s certificate of an elector for 24 months, and Board
  


25     rule 183-1-12-.02(4)(b), as they failed to enter an
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 1     appropriate designation on the electors’ list for the
  


 2     precinct reflecting the voter had voted in the election.
  


 3          MR. RAFFENSPERGER:  Thank you.  Do we have anyone
  


 4     from the Respondent’s office that wishes to comment?
  


 5     Board members, do you have any questions?  Hearing none,
  


 6     now would be the appropriate time for a motion, if you’re
  


 7     so inclined.
  


 8          MR. MASHBURN:  This is Matt Mashburn.  This -- this
  


 9     seems to be a case where the voter did the right thing, so
  


10     I move that only Fulton County -- it’s the only one
  


11     recommended to be bound over, right, Frances?  So --
  


12          MR. RAFFENSPERGER:  Correct.
  


13          MR. MASHBURN:  So yeah.  I move that this be bound
  


14     over to the AG’s Office, per their recommendation.
  


15          MR. RAFFENSPERGER:  Do we have a second?
  


16          MR. WORLEY:  I’ll second that.
  


17          MR. RAFFENSPERGER:  Any comments?  Input from any
  


18     other Board members?  Hearing none, all those in favor of
  


19     the motion as presented, signify by saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


22     Okay.  Next case?
  


23          MS. WATSON:  Next case is 2017-001, Walker County,
  


24     interference with performance of elections. In November
  


25     2016, it was reported that a private investigator entered
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 1     the polling location at Roswell City Hall and interrupted
  


 2     a poll worker for the purpose of serving a legal document.
  


 3     The private investigator was alleged to have been armed
  


 4     with a firearm in the poll.
  


 5          The investigation revealed the incident occurred on
  


 6     November 8th, 2016.  The private investigator was
  


 7     identified as a Roy Cooper.  He entered the exit to the
  


 8     poll and interrupted the poll worker as she was checking
  


 9     in a vote.  He then exited the poll.  The interruption was
  


10     less than 20 seconds approximately.  Mr. Cooper stated
  


11     that he was not armed when he was in the poll and was
  


12     unaware that he could not serve a poll worker during the
  


13     election.  We’re recommending that Mr. Cooper be issued a
  


14     letter of instruction for 21-2-597.
  


15          MR. RAFFENSPERGER:  Okay.  Is the -- is the
  


16     Respondent here?
  


17          MS. WATSON:  There is no one on the line.
  


18          MR. RAFFENSPERGER:  Okay.  Board, it is the
  


19     investigator’s recommendation, a letter of instruction.
  


20     Do you have any questions?
  


21          MR. WORLEY:  This is David Worley, Mr. Secretary.
  


22     I’ll make a motion that we send Mr. Cooper a letter of
  


23     instruction.
  


24          MR. RAFFENSPERGER:  Do we have a second?
  


25          MR. MASHBURN:  Matt Mashburn, second.
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 1          MR. RAFFENSPERGER:  Any additional comments?  Hearing
  


 2     none, all those in favor of sending a letter of
  


 3     instruction to Mr. Roy Cooper, signify by saying aye.
  


 4          THE BOARD MEMBERS:  Aye.
  


 5          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


 6     Next case?
  


 7          MS. WATSON:  Next case is 2017-008, Fulton County,
  


 8     felon.  In January 2017, it was reported that a felon
  


 9     possibly under sentence had registered to vote within the
  


10     County of Fulton.  The investigation confirmed that a
  


11     Joseph Lee Blackmon was under felon sentence when he
  


12     registered to vote on January 2nd, 2015.  We’re
  


13     recommending Mr. Joseph Lee Blackmon be bound over to the
  


14     AG’s Office for violation of 21-2-561, false registration,
  


15     and 21-2-216(b).
  


16          MR. RAFFENSPERGER:  Is the Respondent here?  Okay.
  


17     Board members, does anyone have any questions?
  


18          MR. MASHBURN:  Matt Mashburn.  I move that the --
  


19     that the recommendation be adopted or that we proceed in
  


20     accordance with the recommendation.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


22          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


24     comment?  Hearing none, all those in favor of the
  


25     recommendations for SEB case 2017-0018 [sic], signify by
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 1     saying aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any opposed?  Motion -- what was
  


 4     the vote total?  Did it pass?  Jasmine?
  


 5          MS. SHANNON:  I’m checking.  Mr. Worley, are you
  


 6     there?
  


 7          MR. WORLEY:  Yes.  Aye.  Sorry.
  


 8          MR. RAFFENSPERGER:  Okay.  Motion carries.  Thank
  


 9     you.  Next case?
  


10          MS. WATSON:  Next case, 2017-009, Treutlen County,
  


11     districting issue.  It was discovered that Treutlen County
  


12     had changed from six precincts to two precincts without
  


13     sending the documentation of the change to the
  


14     reapportionment office nor the SOS office.  Due to
  


15     consolidation, it was found that voters were not listed in
  


16     the proper voting district.  Investigation revealed it was
  


17     verified that Treutlen County failed to file a map
  


18     reflecting changes in precincts within twenty days after
  


19     the changes were made to the SOS or their reapportionment
  


20     office.  Our office worked with Treutlen County to verify
  


21     the electors were placed in the proper voting districts.
  


22     We’re recommending Treutlen Board of Registrars and Judge
  


23     TJ Hudson, the Election Superintendent, and Judy Carter,
  


24     the Deputy Registrar, be bound over to the AG’s Office for
  


25     21-2-161-.1(c)(1), boundary requirements for precincts,
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 1     when they failed to file a map reflecting any changes in
  


 2     precincts within twenty days after the changes were made
  


 3     to the SOS or the reapportionment office.
  


 4          MR. RAFFENSPERGER:  Okay.  Do we have any of the
  


 5     Respondents on line?
  


 6          MS. WATSON:  No one is here.
  


 7          MR. RAFFENSPERGER:  Okay.  Any Board members have any
  


 8     questions?  You have a recommendation before you to bind
  


 9     this over to the Attorney General’s Office.  Do we have a
  


10     motion?  Do we have a motion?
  


11          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


12     make a motion that we bind this case over to the Attorney
  


13     General.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


15          MR. MASHBURN:  Matt Mashburn, second.
  


16          MR. RAFFENSPERGER:  Okay.  All those in favor of
  


17     binding SEB case 2017-009 over to the Attorney General’s
  


18     Office, signify by saying aye.
  


19          THE BOARD MEMBERS:  Aye.
  


20          MR. RAFFENSPERGER:  Those opposed?  Case is bound
  


21     over.  Okay.  Next case?
  


22          MS. WATSON:  2017-010, City of Culloden, opening of
  


23     polls.  Monroe County resident Otis Wright [ph.] reported
  


24     that the City of Culloden polls were not open and ready to
  


25     accept voters at 7AM on December 6th, 2016, runoff
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 1     elections.  Mr. Wright also alleges that the City did not
  


 2     publish sufficient information about the election in the
  


 3     local legal organ.
  


 4          Investigation shows that the City of Culloden did not
  


 5     publish a legal notice advertisement in the local
  


 6     newspaper informing the public of the runoff election for
  


 7     December 6th, 2016.  The investigation also found that the
  


 8     polls did open at 7, but the poll workers were not ready
  


 9     to accept voters.  They were physically there, but they
  


10     were not taking voters until 7:10AM.  The delay was not
  


11     having access to the paper ballots that were secured in a
  


12     safe overnight and had to be retrieved by Jackie Bowling
  


13     [ph.], the Election Superintendent.  We’re recommending
  


14     the City of Culloden and Jackie Bowling, the Election
  


15     Superintendent for City of Culloden, be bound over to the
  


16     AG’s Office for 21-2-73, powers and deeds, in that they
  


17     failed to ensure the notice was published for the December
  


18     6th, 2016 runoff election in the local legal organ and 21-
  


19     2-403, opening of polls, in that they failed to ensure the
  


20     polls were open to accept voters at 7AM and the City of
  


21     Culloden and Lisa Elser, the city clerk of City of
  


22     Culloden, be bound over to the AG’s Office for SEB rule
  


23     183-1-8-.01, in that they failed to publish the notice of
  


24     the City of Culloden’s runoff election in the local legal
  


25     organ.
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 1          MR. RAFFENSPERGER:  Okay. Are any of the Respondents
  


 2     on line?
  


 3          MS. WATSON:  No, sir.
  


 4          MR. RAFFENSPERGER:  Board members, do you have any
  


 5     comments?  If not, now would be the appropriate time to
  


 6     make a motion.
  


 7          MS. SULLIVAN:  This is Rebecca.  I’ll make a motion
  


 8     that this case be bound over to the Attorney General’s
  


 9     Office.
  


10          MR. RAFFENSPERGER:  Do we have a second?
  


11          MR. MASHBURN:  Second.
  


12          MR. RAFFENSPERGER:  Do we have any further
  


13     discussion?  Hearing none, all those in favor of binding
  


14     SEB case 2017-010, City of Culloden, over to the Attorney
  


15     General’s Office, signify by saying aye.
  


16          THE BOARD MEMBERS:  Aye.
  


17          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


18     Next case?
  


19          MS. WATSON:  Next case is 2017-021, Cobb County,
  


20     repeat voter.  In April of 2017, Cobb County Board of
  


21     Elections and Registration reported Richard M. Rector
  


22     voted twice during the special election held on March
  


23     21st, 2017.  He voted first at his poll location, Sope
  


24     Creek 01, and then by provisional at the Mount Bethel 03
  


25     poll location.  Mr. Rector advised he believed he was
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 1     voting at the second location for a different election.
  


 2     However, the sample ballot shows that he did proceed to
  


 3     vote even though the exact bloc amendment was listed on
  


 4     the second ballot.  Mr. Rector did tell the poll worker
  


 5     that he already voted and when offered the provisional
  


 6     stated as long as his vote didn’t count twice.  There was
  


 7     no credit given for the provisional ballot.  We’re
  


 8     recommending that Mr. Rector be bound over for 21-2-572,
  


 9     repeat voting.
  


10          MR. RAFFENSPERGER:  Okay.  Is Mr. Rector on line?
  


11          MR. RECTOR:  I am.
  


12          MS. WATSON:  He is.
  


13          MR. RECTOR:  Can you hear me?
  


14          MR. RAFFENSPERGER:  Yes, we can.  Go ahead.
  


15          MR. RECTOR:  So I’m being bound over for following
  


16     directions from a poll worker because I voted at the first
  


17     location, and I asked them about the congressional ballot
  


18     and early voting.  They sent me to the second location.  I
  


19     went to the second location, provided all of my
  


20     information, and told the lady I had just voted down at
  


21     the other location, but they sent me up there for the
  


22     congressional early voting.  She informed me that early
  


23     voting had not started yet, and she went to a computer and
  


24     came back and said well, I don’t see your vote registered
  


25     or counted or whatever, and she said I’m going to provide
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 1     you with a provisional ballot for you to fill out, and
  


 2     that’s when I stated to her well, as long as I’m not
  


 3     voting twice, I’ll fill it out, and she said there’s no
  


 4     record of your earlier vote.  So I filled it out at her
  


 5     direction, and now you’re recommending that I be bound
  


 6     over to the Attorney General’s Office.  That’s amazing to
  


 7     me.  Somewhat frightening.
  


 8          MR. RAFFENSPERGER:  Do any Board members have any
  


 9     questions?
  


10          MR. WORLEY:  I had a question, Mr. Secretary.  Mr.
  


11     Rector, --
  


12          MR. RAFFENSPERGER:  Go ahead, Mr. Worley.
  


13          MR. WORLEY:  Mr. Rector, how long -- how much time
  


14     had elapsed between the time you voted -- the first time
  


15     you voted and the second time you voted?
  


16          MR. RECTOR:  According to this document, it says
  


17     about 10 minutes because they’re right down the street
  


18     from each other.
  


19          MR. WORLEY:  And is that correct?
  


20          MR. RECTOR:  I made all of that known to the lady
  


21     that I was talking to at the second location.  There was
  


22     no fraud.  There was nothing nefarious about this.  I was
  


23     trying to vote.  She told me that my vote had not been
  


24     registered, and she recommended that I fill out the
  


25     provisional ballot.  My thought was if the provisional
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 1     ballot showed that I had voted twice, it would be thrown
  


 2     out.  If my first vote didn’t get registered, which she
  


 3     was claiming it hadn’t -- I don’t know how your polls
  


 4     work.  You guys are not very transparent when it comes to
  


 5     these polling machines and what they can and can’t do,
  


 6     which is why we had the problem this last year, but I did
  


 7     exactly what I was told to do, so you can bind me over to
  


 8     whoever, but I didn’t do anything wrong.  I followed the
  


 9     directions that I was given.  I’ve been voting in Georgia
  


10     since 1996.  This is -- this is scary.
  


11          MR. RAFFENSPERGER:  Any other Board members have any
  


12     questions?  What is the will of the Board?
  


13          MR. MASHBURN:  This is Matt Mashburn.  I’m torn here
  


14     on this one in that you’ve just -- you’ve got instructions
  


15     being given to the voter, but at the same time, we’ve just
  


16     got to have it communicated and everybody should
  


17     understand -- and if everybody doesn’t understand, you
  


18     just can’t vote twice.  You just can’t vote twice.  You
  


19     just can’t vote twice on the same day.
  


20          MR. RECTOR:  Which is exactly what I said, sir, at
  


21     that time.
  


22          MR. MASHBURN:  Yes.  So I’m sympathetic -- I’m
  


23     sympathetic to the argument.  Would you  -- would you be -
  


24     - would you agree and accept a letter of instruction that
  


25     while -- while you were given these instructions, you now
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 1     know that nobody, even if they’re instructed to, should
  


 2     vote twice on the same day?
  


 3          MR. RECTOR:  I would say you should send a letter of
  


 4     instruction to your poll workers that they shouldn’t
  


 5     recommend that somebody fill out another ballot when they
  


 6     just told them they had voted.  Yeah.  I’ll accept that,
  


 7     but you need to train your poll workers.
  


 8          MR. MASHBURN:  Yeah, --
  


 9          MR. WORLEY:  Can -- can I ask a question of Ms.
  


10     Watson, Mr. Secretary?
  


11          MR. RAFFENSPERGER:  Sure.
  


12          MR. WORLEY:  Ms. Watson, just to clarify, the
  


13     provisional ballot that Mr. Rector cast was not counted.
  


14          MS. WATSON:  No, sir.  It was not.
  


15          MR. WORLEY:  Okay.  So in fact, he didn’t vote twice.
  


16          MR. RECTOR:  That’s exactly right.  I didn’t.
  


17          MR. WORLEY:  Yeah.
  


18          MS. WATSON:  His vote was not counted twice.  That’s
  


19     correct.
  


20          MR. WORLEY:  Okay.  I -- I appreciate the fact that
  


21     Mr. Rector has come forward and appeared today, and I am
  


22     going to accept him at his word which is not disputed by
  


23     the investigative report, and I would make a motion that
  


24     we dismiss this complaint.
  


25          MR. RAFFENSPERGER:  So that is the motion before us.
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 1     Do we have a second?  Do we have a second on that motion
  


 2     for dismissal?  Hearing none, motion dies for lack of a
  


 3     second.
  


 4          MR. MASHBURN:  This is Matt Mashburn.  I would make a
  


 5     motion that we issue a letter of instruction and that the
  


 6     letter of instruction include the information that if a
  


 7     voter is given information which they -- which they don’t
  


 8     agree with or they don’t agree is correct that they should
  


 9     -- they should not just comply with what they know to be
  


10     incorrect or what they think to be incorrect, but they
  


11     should take it to the election superintendent.  So I would
  


12     -- I would make a motion that we issue a letter of
  


13     instruction with the specific instruction that the voter
  


14     be aware of the remedy of taking it upstairs and taking it
  


15     directly to the election superintendent rather than just
  


16     accept what they’ve been told when they know it’s wrong.
  


17          MR. RAFFENSPERGER:  Do we have a second?
  


18          MS. SULLIVAN:  This is Rebecca.  I’ll second the
  


19     motion.
  


20          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


21     discussion?  Hearing none, all those in favor of the
  


22     motion before us for a letter of instruction to Mr.
  


23     Richard Rector, please signify by saying aye.
  


24          THE BOARD MEMBERS (except Mr. Worley):  Aye.
  


25          MR. RAFFENSPERGER:  Any opposed?
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 1          MR. WORLEY:  No.
  


 2          MR. RAFFENSPERGER:  All right.  One opposed.  Motion
  


 3     carries.
  


 4          MR. RECTOR:  I hope you’re all voted out.
  


 5          MR. RAFFENSPERGER:  Mr. Rector, before you leave, I
  


 6     would like to add one thing to your comment.  Counties do
  


 7     run the elections, so we’ll be reaching out to Cobb
  


 8     County.  It’s run by the county election director, and
  


 9     they do a very fine job generally, and it’s unfortunately
  


10     that this situation arose, but also when you said your
  


11     poll workers, they’re not our poll workers.  They’re
  


12     actually the county poll workers, but they’re actually
  


13     your fellow citizens that have volunteered.  They do get
  


14     paid, but there are a lot of guardrails in place, but also
  


15     when people vote and it’s not recorded immediately, then
  


16     those situations can arise, and so it’s regrettable that
  


17     it did happen, and it’s regrettable that it’s taken this
  


18     long to get, you know, before us today.
  


19          So Mr. Rector, thank you for coming before us and
  


20     speaking for us rightly and transparently, so I’m grateful
  


21     for that.  Also, Ms. Watson, if we could make a note to
  


22     reach out to the county election director and let them
  


23     know what we did on this letter of instruction to Mr.
  


24     Rector but also that they need to really double down on
  


25     their training on this so situations like this don’t arise
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 1     again on the 2021-2022 cycle.
  


 2          MS. RINGER:  Mr. Secretary, may I speak?
  


 3          MR. RAFFENSPERGER:  Yes.
  


 4          MS. RINGER:  I’m sorry.  I just know that this case
  


 5     sounds similar to -- this is Cheryl from Fulton County.
  


 6     This case sounds similar to case 2016-179, where Fulton
  


 7     County was bound over.  In this instance, you haven’t even
  


 8     named Cobb County, in Mr. Rector’s case.  I just find that
  


 9     to be surprising.
  


10          MR. RAFFENSPERGER:  Okay.  Next case.
  


11          MS. RINGER:  He was given incorrect instruction.
  


12          MR. RAFFENSPERGER:  Next case?
  


13          MS. WATSON:  Yes, sir.  The next case is 2017-026,
  


14     which is Fulton County, delayed poll opening.  It was
  


15     reported that the Centennial High School poll location
  


16     opened late during the special election held on April
  


17     18th, 2017.  The poll manager advised that they were not
  


18     able to get the poll opened on time due to a shortage of
  


19     poll workers.  They normally have seven workers at the
  


20     poll location.  There were only two workers, including
  


21     herself, at the opening, as one of the three workers had
  


22     called out.  The poll manager advised this created a delay
  


23     in getting everything set up on time.  The poll opened
  


24     approximately 35 minutes late.  A court order was signed
  


25     allowing the poll to remain open until 7:35pm.  There were
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 1     no reports that anyone failed to vote as a result of the
  


 2     late opening.  We’re recommending Fulton County Board of
  


 3     Elections and Registration and Fulton County Director
  


 4     Richard Barron and poll manager April Mann [ph.] be
  


 5     referred to the Attorney General’s Office for 21-2-403.
  


 6          MR. RAFFENSPERGER:  Okay.  Do we have anyone from the
  


 7     Respondent?  Board members, do you have any questions?
  


 8          MS. RINGER:  Mr. -- I’m sorry, Mr. Secretary, can you
  


 9     hear me?
  


10          MR. RAFFENSPERGER:  Yes, I can now.
  


11          MS. RINGER:  Okay.  I’m sorry.  Yes, this is Cheryl
  


12     Ringer on behalf of Fulton County Elections.  Because
  


13     there’s no record of anyone not being able to vote because
  


14     of the late closing and the fact that Fulton County did
  


15     extend the polling hours so that there was twelve full
  


16     hours of voting, we would ask that this case not be bound
  


17     over and at the most we be issued a letter of instruction.
  


18     As you know, things do happen.  We can’t be accountable
  


19     necessarily for folks failing to show up when they’re
  


20     supposed to.  We do our best, and with the number of
  


21     polling locations that Fulton County has, as you know, we
  


22     have 255 in 2020, you know, this is a matter of, you know,
  


23     people being accountable, and so because there was not an
  


24     issue with respect to our electors actually being
  


25     impacted, we would ask that this case not be bound over.
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 1          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 2     any questions?
  


 3          MR. MASHBURN:  This is Matt Mashburn.  Just my
  


 4     personal opinion, I don’t see a particular added value to
  


 5     referring this to the Attorney General, and so what I’m
  


 6     going to do is I would accept the County’s -- I would make
  


 7     a motion that we accept the County’s proper letter of
  


 8     instruction, but I would add on to that a fine of $150,
  


 9     which is $5 for each minute that they didn’t open, and
  


10     make it -- so therefore, my motion is a letter of
  


11     instruction plus a fine of $150.
  


12          MR. RAFFENSPERGER:  Do we have a second?  Hearing
  


13     none, motion dies for lack of a second.  It’s now before
  


14     you again, Board.  Do we have a motion?
  


15          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


16     -- I don’t think we should be in the practice of referring
  


17     late poll openings to the Attorney General in every case,
  


18     and also, I don’t think it’s appropriate in this case.  I
  


19     also don’t think that -- that we should really be imposing
  


20     fines having not referred the case to the Attorney General
  


21     for an analysis, a legal analysis, to benefit us.  So in
  


22     this case, I think a letter of instruction would be
  


23     appropriate, and I would make a motion that we send a
  


24     letter of instruction only to Fulton County on this case.
  


25          MR. RAFFENSPERGER:  Do we have a second?  Do we have
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 1     a second?
  


 2          MR. MASHBURN:  This is -- this is Matt.  Since the
  


 3     only -- since the only other option if this dies is to
  


 4     either dismiss it or refer it, I’ll -- I am persuaded by
  


 5     my friend and colleague David -- David Worley’s argument
  


 6     and so therefore, I will join in with him and second his
  


 7     motion.
  


 8          MR. RAFFENSPERGER:  Any further comment from any
  


 9     Board members?  Hearing none, all those in favor of the
  


10     motion before you for a letter of instruction for SEB case
  


11     2017-026, signify by saying aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Those opposed?  Hearing none,
  


14     motion carries.  Next case?
  


15          MS. WATSON:  The next case is 2017-028, Fulton
  


16     County, express poll set-up.  In April 2017, several
  


17     voters reported being turned away from voting in the
  


18     Roswell municipal runoff election held April 18th, 2017.
  


19     Cited as possible causes of voters being turned away was
  


20     improper express poll set-up.  7 voters reported that when
  


21     they went to vote in Roswell, there were two separate
  


22     elections: one for District 6 and one for the municipal
  


23     election.  The District 6 election was running correctly.
  


24     However, the voters for the municipal el -- election were
  


25     not able to be processed.  Only one of the voters advised
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 1     he was given the option of a provisional ballot after he
  


 2     asked about a paper ballot.  He declined and returned
  


 3     later to vote in the municipal election.  The other voters
  


 4     advised that they were given the option to wait or to
  


 5     return later.  They were not offered a provisional ballot.
  


 6     We’re recommending Fulton County Board of Elections and
  


 7     Registration and Director Richard Barron be referred to
  


 8     the AG’s Office for violation of 21-2-418, for provisional
  


 9     ballots.
  


10          MR. RAFFENSPERGER:  Okay.  Fulton County, do you have
  


11     anything you’d like to respond to in this case?
  


12          MS. RINGER:  I do not.  Mr. Barron?
  


13          MR. RAFFENSPERGER:  Okay.  Board members, what is the
  


14     will of the Committee?  Now would be the appropriate time
  


15     for --
  


16          MR. MASHBURN:   This is Matt.  Let me -- let me ask
  


17     Frances a question on that.  Were there -- is there a
  


18     record that any of the voters that were delayed did not
  


19     end up voting, or it sounded like some came back, or did
  


20     you have a record that any didn’t come back?
  


21          MS. WATSON:  I do not recall any that said they were
  


22     not able to vote.
  


23          MR. MASHBURN:  Yeah.  This is Matt Mashburn.  I make
  


24     a motion that we refer this to the Attorney General as
  


25     recommended.
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 1          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


 2          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


 3     none, all those in favor of binding this over to the
  


 4     Attorney General’s Office, signify by saying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


 7     Next case?
  


 8          MS. WATSON:  Next case is 2017-032, Coweta County,
  


 9     repeat voter.  In May 2017, the Coweta County Board of
  


10     Elections reported that John Ray Hall had voted in Ohio
  


11     and Georgia during the November 2016 general election.
  


12     Mr. Hall was found to have voted in the November 8th, 2016
  


13     election on October 13th, 2016 when he voted early in
  


14     Butler County, Ohio.  Then, he advance voted in person in
  


15     the same election in Coweta County -- also for the same
  


16     election on October 17th, 2016.  We’re recommending Mr.
  


17     Hall be bound over to the AG’s Office for 21-2-572, repeat
  


18     voting, and 21-2-573, advance voting by an unqualified
  


19     person.
  


20          MR. RAFFENSPERGER:  Okay.  Is Mr. Hall here?  Anyone
  


21     from --
  


22          MS. WATSON:  Yes, sir.
  


23          MR. HALL:  Yes, sir, I am.
  


24          MR. RAFFENSPERGER:  Go ahead.
  


25          MR. HALL:  I just wanted to make a -- I had made a
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 1     statement to -- I believe the previous investigator was a
  


 2     Mr. Howard.  I’m not really sure about that, but I’ve been
  


 3     voting for over 40 years, and I know this was wrong, and I
  


 4     -- I still have no recollection of ever voting in Ohio.
  


 5     He showed me the signature, and I’ll admit that it’s my
  


 6     signature, but at the time, I’d had a parent just die, and
  


 7     I had another one that was coming in and out of the
  


 8     hospital constantly, so I was going from my address in
  


 9     Coweta County up to Indiana to try to see my dad, try to
  


10     take care of him, and also, we were finishing selling up
  


11     our house that we owned in Ohio and doing various
  


12     maintenance projects and that kind of stuff.
  


13          The only thing I can think of is that the large Home
  


14     Depot that I went to and would always get my materials out
  


15     of and the rental store where I’d always rent other tools
  


16     -- ladders, scaffolding, that kind of stuff -- to make
  


17     repairs to the house when we were selling it was really
  


18     close to the polling station, and I don’t know.  Maybe it
  


19     was just the vote signs.  I guess I went there and voted.
  


20     I -- like I said, I have -- it sounds bad, but I have zero
  


21     recollection of doing that.  I was basically in a fog that
  


22     last half of 2016 from my mother dying and my dad being so
  


23     sick.  It’s, you know, not much of an excuse, but I don’t
  


24     recall having done that, and I know for sure that that’s
  


25     wrong, and that never should have happened, but like I
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 1     said, I have no memory of that.
  


 2          And then driving back and forth from there, bringing
  


 3     some of the last part of our home goods from the house
  


 4     that we were trying to sell in Butler County up in Ohio,
  


 5     that’s just exhausting.  I made a mistake there.  I
  


 6     certainly never, ever meant to do that.  Never did that
  


 7     while I was in the military.  Never would ever do that,
  


 8     and I realize, you know, that it’s just not right.  I just
  


 9     have to say that it was just a foggy time for me, and I
  


10     apologize.  I apologize for having to take up you guys’
  


11     time on this for something that should not have happened,
  


12     and thanks so much for listening to me.
  


13          MR. RAFFENSPERGER:  Thank you, Mr. Hall.
  


14          MR. HALL:  Yes, sir.
  


15          MR. RAFFENSPERGER:  Well, members, do you have any
  


16     questions, or do you want to do a motion?  Now would be
  


17     the appropriate time.
  


18          MR. MASHBURN:  I -- I have a question for Frances if
  


19     it’s okay.  This is Matt Mashburn.  I have a question for
  


20     Frances.  When y’all do these investigations, do y’all --
  


21     do y’all -- what’s the number of times that y’all will
  


22     talk to the local DA about it while you’re investigating?
  


23     Is it always, never, frequently, or how does that --
  


24          MS. WATSON:  No.  We would not have contacted the
  


25     district attorney’s office until it’s been presented to
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 1     the Board, and the Board refers it to --
  


 2          MR. MASHBURN:  Okay.  So in most cases, they’re --
  


 3     they’re waiting for us.
  


 4          MS. WATSON:  Unless -- unless someone else has
  


 5     already sent it to them, which they could -- you know, the
  


 6     local -- someone locally could refer it for investigation
  


 7     to the district attorney’s office.
  


 8          MR. MASHBURN:  Okay.  On this one, Matt Mashburn, I
  


 9     make a motion that this be referred to the Attorney
  


10     General’s Office for processing.  Period.
  


11          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


12          MS. SULLIVAN:  This is Rebecca.  I’ll second the
  


13     motion.
  


14          MR. RAFFENSPERGER:  Do we have any further questions
  


15     or comments from the Board?  Hearing none, all those in
  


16     favor of referring this case to the Attorney General’s
  


17     Office, signify by saying aye.
  


18          THE BOARD MEMBERS:  Aye.
  


19          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


20     Okay.  Next case?
  


21          MS. WATSON:  Next case is 2017-033, Cobb County,
  


22     absentee voting by unqualified elector.  In June of 2017,
  


23     the Cobb County Board of Election and Registration
  


24     reported three electors had voted absentee by mail in the
  


25     June 20th, 2017 special election from addresses where they
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 1     did not reside.
  


 2          Investigation showed that Sarah Golden voted in
  


 3     November 2016 general election at which time she submitted
  


 4     an application confirming her address as 26 Spring Hedge
  


 5     Court, Smyrna.  This generated a voter registration change
  


 6     of address that was not properly processed according to
  


 7     Cobb County Elections.  The failure resulted in her
  


 8     address remaining at 4893 Raven Place, Marietta, and her
  


 9     absentee ballot application for the special election
  


10     runoff for June 20th, 2017 being rejected.
  


11          On April 18th, 2017, Ms. Golden returned to her
  


12     polling location for the Raven Place Marietta address and
  


13     completed a voter’s certificate confirming her address as
  


14     Spring Hedge Court, Smyrna, Georgia.  She also completed a
  


15     voter registration changing her address to Spring Hedge
  


16     Court.  Before the voter registration could be processed,
  


17     Sarah Golden submitted an absentee ballot application for
  


18     the Raven Place address.  The ballot was received and
  


19     voted.  She completed the oath attesting to her address
  


20     being Raven Place.  By the time the ballot was received,
  


21     Ms. Golden’s voter registration change of address was
  


22     received, and her ballot was rejected.
  


23          Both Karen and Joseph Schuster [ph.] were found to
  


24     have resided at the address given for their June 20th,
  


25     2017 election.  When they were requested, the absentee
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 1     ballots, on May 9th, 2017, the same day they requested
  


 2     their voter registration to be changed.  Karen’s voter
  


 3     registration was not changed before the absentee ballot
  


 4     was processed and so she received her absentee ballot, and
  


 5     it counted.  However, Joseph Schuster’s absentee ballot
  


 6     was issued, but his voter registration had already been
  


 7     changed, and his absentee ballot was rejected.
  


 8          We’re recommending that Sarah Golden be bound over to
  


 9     the AG for fraudulent entries which is 21-2-562, when she
  


10     signed the oath of an absentee ballot attesting to her
  


11     residence at an address where she did not reside and 573,
  


12     absentee voting by an unqualified elector, when she voted
  


13     absentee as an unqualified elector in the sixth
  


14     congressional district.  We’re also recommending Cobb
  


15     County Board of Election and Registration be bound over to
  


16     the AG’s Office for 21-2-218(c), as they failed to
  


17     properly process the November 8th, 2016 registration of
  


18     Sarah Golden and 21-2-218(d), as they failed to allow the
  


19     elector Joseph Schuster to vote in the precinct of the
  


20     elector’s former residence.
  


21          MR. RAFFENSPERGER:  Okay.  Lots of moving parts here.
  


22     Do we have any of the Respondents here?
  


23          MS. WATSON:  I believe Sarah Golden is on the phone.
  


24          MS. GOLDEN:  Yeah, I’m Sarah.  I’m here.
  


25          MR. RAFFENSPERGER:  Okay.  Go ahead, Ms. Golden.
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 1     Yes.
  


 2          MS. GOLDEN:  Oh, okay.  Perfect.  So I will say I am
  


 3     actually not sure who the Schusters are.  I will say I’m a
  


 4     bit confused on that part as well, but that aside, four
  


 5     years ago I did speak to a Mr. Jeff Howard with the State.
  


 6     He asked me to provide a statement after explaining what
  


 7     happened.  I haven’t heard anything since October 23rd,
  


 8     2017 until this most recent letter.  That being said, I
  


 9     definitely think it was a mistake on both myself and the
  


10     poll worker, which happens.  I get it being -- trying to
  


11     be a poll worker in the past, you go through a lot of
  


12     training in a short amount of time.
  


13          I did move.  I requested an absentee ballot.  I do
  


14     not recall filling it out because I don’t even recall
  


15     receiving it, which is why I went to my polling location.
  


16     I moved within Cobb County, so I did go to the polling
  


17     location that I had always gone to even from my old
  


18     address, thinking it would not matter since I was still in
  


19     Cobb.  Obviously, it did matter.  So I filled out -- when
  


20     I chatted with the polling -- the poll worker, I filled
  


21     out a new address form, and she did walk me through if it
  


22     wasn’t the right location, it wouldn’t be tallied, and
  


23     when I mentioned the absentee ballot to her, I didn’t sign
  


24     any kind of form to void that absentee.  It just really
  


25     seemed like it was just going to -- you know, you vote
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 1     here.  If it’s not the right polling district, it’s just
  


 2     not tallied.
  


 3          Later on -- and I don’t have the letter anymore
  


 4     because it’s been so long -- later on I did receive a
  


 5     letter saying my absentee ballot was not valid, so really,
  


 6     I didn’t even follow through with anything because I was
  


 7     like, well, if it’s not valid, then nothing was -- so I
  


 8     guess what I’m trying to say is I think it was a mistake
  


 9     on both parts.  Maybe I wasn’t walked through it
  


10     correctly, or I didn’t explain it to the polling
  


11     individual correctly, so full transparency, it was not on
  


12     purpose, but I don’t have any other of the correspondence
  


13     from 2017 regarding the absentee ballot or the change of
  


14     registration.
  


15          MR. RAFFENSPERGER:  Okay.  Is there anyone here from
  


16     Cobb County?
  


17          MS. WATSON:  I do not believe so.
  


18          MR. RAFFENSPERGER:  Okay.  Board members, do any of
  


19     you have any questions?
  


20          MR. WORLEY:  I have a question for Ms. Watson, Mr.
  


21     Secretary.
  


22          MR. RAFFENSPERGER:  Okay.  Go ahead.
  


23          MR. WORLEY:  Was the absentee ballot -- was the
  


24     absentee ballot counted?
  


25          MS. WATSON:  Let me verify that.  I do not have







69


  
 1     anything showing -- that is showing that it was counted or
  


 2     rejected in the -- in the pile.  Can you pull up -- I’m
  


 3     going to look at the hard copy folder.  I’m sorry, sir.  I
  


 4     do show in the report that it was processed, and her
  


 5     absentee ballot was rejected.
  


 6          MR. RAFFENSPERGER:  Any other -- are you still
  


 7     checking?
  


 8          MS. WATSON:  No, sir.  I did verify.  It was
  


 9     rejected.
  


10          MR. RAFFENSPERGER:  Okay.  Any other questions?  Do
  


11     we have a motion?
  


12          MR. WORLEY:  This is Mr. Worley.  I make a motion
  


13     that we send Ms. Golden a letter of instruction.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have a second on
  


15     that motion?
  


16          MR. MASHBURN:  Matt Mashburn, second.
  


17          MR. RAFFENSPERGER:  Okay.  Any further comment?  All
  


18     those in favor of sending a letter of instruction to Ms.
  


19     Golden, signify by saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


22     And we also have the Cobb County Board of Elections and
  


23     Registrations with two violations.  What is the will of
  


24     the Board on this one, these violations?
  


25          MR. WORLEY:  I would make a motion that we bind over
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 1     Cobb County to the Attorney General’s Office for two
  


 2     violations.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 4          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


 5          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


 6     Hearing none, all those in favor of binding over Cobb
  


 7     County Board of Elections to the Attorney General’s
  


 8     Office, signify by saying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Any oppose -- any opposed?
  


11     Motion carries.  Okay.  Next case?
  


12          MS. WATSON:  The next case is 2017-034, Fulton
  


13     County, voter poll locations.  On May 16, 2017 during poll
  


14     monitoring for the May 16, 2017 special election runoff,
  


15     it was reported that DRE and express polls were not
  


16     properly secured at the St. Jude Catholic Church poll
  


17     location.  A poll manager reported that all the DREs were
  


18     locked in a storage room at the polls the night before,
  


19     but one DRE could not be secured with a cable because
  


20     there were not enough daisy chains to secure all the DREs.
  


21     Dwight Brower with Fulton County contends no violation as
  


22     the DREs were properly chained and sealed until they set
  


23     up and due to the space created from the set-up of the
  


24     machines, there was not sufficient aircraft cable to
  


25     secure all of the machines together.  The poll manager
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 1     reported that one DRE was found to have a broken seal
  


 2     prior to the opening of the poll on Election Day.  We’re
  


 3     recommending a letter of instruction be issued to Fulton
  


 4     County for 21-2-379.7, as they failed to properly seal a
  


 5     DRE at the Fulton County SS04 precinct during the May
  


 6     16th, 2017 special election run off.
  


 7          MR. RAFFENSPERGER:  Okay.  Fulton County, do you have
  


 8     any additional comments?  Board, do you have any comments
  


 9     or questions?  If not, now would be the appropriate time
  


10     for a motion.
  


11          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


12     accept the recommendation and issue a letter of
  


13     instruction.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


15          MR. WORLEY:  I’ll second that.
  


16          MR. RAFFENSPERGER:  Okay.  Do we have any comments?
  


17     Hearing none, all those in favor of sending a letter of
  


18     instruction to Fulton County for case number 2017-034,
  


19     signify by saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Those -- those opposed?  Motion
  


22     carries.  Next case?
  


23          MS. WATSON:  Next case is 2017-035, Cobb County,
  


24     voter registration.  In June 2017, a complaint alleged a
  


25     violation of 21-2-561, false registration.  The voter
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 1     registration application in question had been submitted on
  


 2     December 6th, 2016 to the Cobb County Board of Election
  


 3     and Registration via the Department of Driver Services.
  


 4     The registration submitted in the name of Talibah Fagueera
  


 5     Bratton came under suspicion during the verification
  


 6     process, as it was discovered the address may be false.
  


 7          The investigation found evidence that says that
  


 8     Talibah Fagueera Fatima Bint Abdul Hamind Bratton violated
  


 9     OCGA 21-2-561 of the Georgia Election Code as she
  


10     submitted a false voter registration application to the
  


11     Cobb County Board of Election and Registration on
  


12     12/06/2016 via the Department of Driver Services.  The
  


13     voter registration application was confirmed as false by
  


14     Ms. Bratton as she admitted to having used an address
  


15     where she did not reside when applying for a driver’s
  


16     license.  She confirmed further that she had submitted the
  


17     DDS application as requesting to vote, but it was
  


18     unintentional as she had no intention of voting.  The
  


19     recommendation is the case to be referred to the AG’s
  


20     Office for the listed violation and be considered for a
  


21     referral to the Cobb County District Attorney’s Office.
  


22          MR. RAFFENSPERGER:  Okay.  Is the Respondent here to
  


23     speak for herself?
  


24          MS. WATSON:  No, sir.
  


25          MR. RAFFENSPERGER:  Okay.  What is the will of the
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 1     Board?
  


 2          MS. SULLIVAN:  This is Rebecca.  I’ll make a motion
  


 3     that this case be referred to the Attorney General’s
  


 4     Office.
  


 5          MR. RAFFENSPERGER:  Okay.
  


 6          MR. WORLEY:  I’ll second that.
  


 7          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


 8     comment?  Hearing none, all those in favor of referring
  


 9     this case to the Attorney General’s Office, signify by
  


10     saying aye.
  


11          THE BOARD MEMBERS:  Aye.
  


12          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


13     Next one?
  


14          MS. WATSON:  Next case is 2017-039, Paulding County,
  


15     voter registration.  In July 2017, we received an
  


16     allegation that a voter registration submitted to the
  


17     Paulding County Board of Election and Registration was
  


18     false, as the address provided on the registration was not
  


19     the address of the applicant submitting the registration.
  


20     Investigation found evidence to suggest that Sharmaine
  


21     Swift Covington violated 21-2-561, false registration, as
  


22     she used a Paulding County address when submitting a voter
  


23     registration through the Department of Driver Services on
  


24     June 27th, 2017.
  


25          She states the voter registration was not
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 1     intentionally [sic].  She failed to opt out of voter
  


 2     registration during the process of using a fraudulent
  


 3     address to obtain a driver’s license.  We recommend the
  


 4     case be referred to the Attorney General’s Office for the
  


 5     listed violation.
  


 6          MR. RAFFENSPERGER:  Okay.  Is the Respondent here to
  


 7     speak for herself?
  


 8          MS. THOMAS:  She was, but she’s no longer on.
  


 9          MS. WATSON:  She was on, but she is no longer.
  


10          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


11     Board?
  


12          MR. MASHBURN:  This is Matt Mashburn.  To me, this
  


13     sounds like one that should go straight to the DA as well,
  


14     so I make a motion that this be referred to the AG and the
  


15     local DA.
  


16          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


17          MS. SULLIVAN:  I’ll make a -- I’ll second that
  


18     motion.
  


19          MR. RAFFENSPERGER:  Okay.  Any discussion?  All those
  


20     in favor of the motion before you, signify by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any op -- any opposed?  Motion
  


23     carries.  Okay.  Next case?
  


24          MS. WATSON:  Next case is 2017-040, Fulton County,
  


25     nonresident -- non-citizen.  In August 2017, we received a
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 1     report of a Fulton County non-citizen voter.  The
  


 2     allegation was that Clifton Seymour Salmon, a non-citizen,
  


 3     had registered and voted in Fulton County.
  


 4          Investigation found evidence to suggest that Clifton
  


 5     Seymour Salmon violated the Georgia Election Code as he
  


 6     registered to vote through the Department of Driver
  


 7     Services on 12/07/2013 and again on 03/12/2014.  The
  


 8     evidence further suggests that Mr. Salmon again violated
  


 9     the Georgia Election Code as he voted in the November 8th,
  


10     2016 general election in Fulton County, Georgia as a
  


11     nonresident.  We’re recommending Clifton Seymour Salmon be
  


12     referred to the Attorney General’s Office for the listed
  


13     violation of 21-2-571 and 21-2-5 -- 571.  We did receive a
  


14     phone call from Mr. Salmon’s ex-wife, who advised Mr.
  


15     Salmon when he registered through the Department of Driver
  


16     Services was not fluent with English and may not have
  


17     understood the DDS process regarding the voter
  


18     registration.
  


19          MR. RAFFENSPERGER:  Okay.  Is the Respondent here?
  


20          MS. WATSON:  Yes.
  


21          MR. RAFFENSPERGER:  Mr. Salmon?
  


22          MR. SALMON:  Yes?
  


23          MR. RAFFENSPERGER:  The floor is yours.
  


24          MS. NEWSOME:  Good morning.  Mr. Salmon is also on as
  


25     well -- on as well.  Good morning, everyone on the Board
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 1     and Mr. Secretary.  Again, I am Ms. Newsome, Mr. Salmon’s
  


 2     ex-wife.  Initially, when this happened, he did register
  


 3     to vote August -- I think 2013.  Mr. Salmon had just come
  


 4     up from Jamaica November of 2013 and -- trying to go get
  


 5     the proper license to drive around.  I was not with Mr.
  


 6     Salmon during that time when he was taken to the DMV to
  


 7     register to vote.  Normally, I’m with him to help him fill
  


 8     out all the paperwork as he’s limited with reading.  He
  


 9     struggles with reading and then the proper English, the
  


10     accent that he has.
  


11          So he had to go back again in ’14 because when he
  


12     entered, I can’t remember the status he came on, but it
  


13     was a temporary, I believe, license provided to him.  When
  


14     he went back, again, I was working.  I was not with him,
  


15     and because he doesn’t pay attention to detail and he has
  


16     a difficult time reading as well, he did the same thing
  


17     that he did in 2013, just thinking that that was the
  


18     correct way to fill out the form.  A couple of years
  


19     after, Mr. Salmon received something in the mail saying
  


20     that he needed to go vote.  I was not aware of this.
  


21          When I became aware of this, I immediately contacted
  


22     the Secretary -- the Secretary of State’s Office, and I
  


23     got put in touch with Investigator Bagwell.  Both being
  


24     young, really ignorant with the laws, I spoke to Mr.
  


25     Bagwell.  I explained to him this was not fraudulent at
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 1     all.  This was very unintentional.  It was very innocent
  


 2     on Mr. Salmon’s part.  We are very apologetic.  He did --
  


 3     he really did not know.  He did go in to vote and after he
  


 4     did that, I explained to Mr. Bagwell the situation.  Mr.
  


 5     Bagwell did a thorough investigation.  Mr. Bagwell
  


 6     informed me, you know -- he never informed me that a
  


 7     hearing would come.  He made me feel as if everything was
  


 8     okay, and then four, three and a half years later, I
  


 9     receive this information in the mail when Mr. Salmon and I
  


10     are no longer married.
  


11          But I called and spoke to the Secretary of State
  


12     trying to rectify the situation and whatever it was that
  


13     we needed to do.  I was then instructed that I needed to
  


14     send an email immediately to -- I believe it was a Mr.
  


15     Jones to remove Mr. Salmon from the voter registration
  


16     list, and I did that.  I followed all the instructions
  


17     that were given.  Mr. Salmon has never voted again.  He
  


18     now understands the laws and the severity of it, whereas
  


19     before he did not understand any of that.  So on behalf of
  


20     Mr. Salmon -- and he is online as well -- and to the
  


21     Board, I truly apologize.  It was really -- being
  


22     transparent, there was nothing fraudulent with it.  He
  


23     just did what he thought that he was doing the correct
  


24     thing to do, and unfortunately, this has come up.
  


25          So when I spoke to Ms. -- I called and I spoke to, I
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 1     believe -- I can’t think of her name.  I have the paper
  


 2     here.  Ms. Watson -- and I explained everything to Ms.
  


 3     Watson, and she explained to me what today would be about
  


 4     and she did say that the Board had to make a decision.  It
  


 5     would either be a fine or a letter of instruction for him
  


 6     not to do it again, or I’m not quite understanding the
  


 7     Attorney General’s Office, but I do just know that it was
  


 8     not a fraudulent case.  Mr. Salmon is not a criminal, far
  


 9     from it, and I just wanted to allow the Board to hear me
  


10     today, but Mr. Salmon is on as well.
  


11          MR. RAFFENSPERGER:  Mr. Salmon, would you like to...?
  


12          MR. SALMON:  Yes.  So as she was saying, I didn’t
  


13     have any idea of the laws in America.  I was new -- new to
  


14     the county, and I made a mistake, and I’m truly sorry.
  


15     You’re hearing me?
  


16          MR. RAFFENSPERGER:  We can hear you fine.
  


17          MR. SALMON:  Yes.  So I wasn’t aware of the laws, and
  


18     I’m so sorry that I did this, and I just want to make it
  


19     right, so I’m sorry.
  


20          MR. RAFFENSPERGER:  Okay.  Okay.  Thank you for your
  


21     input.  Before we get into this case, I think that
  


22     separate from this case, we need to send this case to the
  


23     Department of Driver Services and let them know that a
  


24     non-citizen was given -- checked off the box, and the
  


25     verification process did not pick that up, that we had a
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 1     non-citizen that was given the authority to vote, and they
  


 2     were registered to vote through the Department of Driver
  


 3     Services.  This is something that people have great
  


 4     concern -- they want to make sure that only American
  


 5     citizens vote, so that is the one thing that I think our
  


 6     Office needs to send a letter to the Department of Driver
  


 7     Services.  And before we get into this case, are there any
  


 8     questions that any of the Board members have specifically
  


 9     about this case then?
  


10          MS. NEWSOME:  Good morning.  May I add one more
  


11     thing?  I’m so sorry.
  


12          MR. RAFFENSPERGER:  Go ahead.
  


13          MS. NEWSOME:  Initially, the reason that Mr. Salmon
  


14     went back the second time is what we later found out a
  


15     year and a half later, and this was on the error of the --
  


16     I guess the immigration.  They entered him in the country
  


17     incorrectly, so he was never supposed to go back twice to
  


18     the DMV.  He was only supposed to go just one time, but
  


19     because he was entered incorrectly, he was initially given
  


20     the temporary driver’s license, and then I think a year
  


21     later, he had to go back for the permanent, and so that’s
  


22     why he went back in ’14 and just remember what he had did
  


23     in ’13 and tried to fill the form out the exact same way.
  


24          MR. RAFFENSPERGER:  Okay.  Thank you.  Do any of the
  


25     members have any questions, or is there a motion before?
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 1          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 2     this go -- be referred to the Attorney General and also
  


 3     have an immediate referral to the local DA, and I agree
  


 4     with the Secretary that a letter needs to go to DDS.
  


 5          MR. RAFFENSPERGER:  Do we have a second?
  


 6          MS. SULLIVAN:  This is Rebecca.  I’ll second that
  


 7     motion.
  


 8          MR. RAFFENSPERGER:  Okay.  The motion is before the
  


 9     Board.  Any further comments?
  


10          MR. WORLEY:  Mr. Secretary, I think to refer it to a
  


11     district attorney and for the district attorney to do
  


12     anything about it, there would have to be a showing of
  


13     intent.  I don’t -- I don’t see on the facts of this case
  


14     that there is a -- an intent to violate that statute, so I
  


15     would support sending it to the Attorney General’s Office
  


16     for the purpose of arranging a fine through a consent
  


17     order, but I’m not going to support Mr. Mashburn’s motion.
  


18          MR. RAFFENSPERGER:  Okay.  Duly noted.  Any further
  


19     comments?  Hearing none, all those in favor of referring
  


20     this to both the Attorney General’s Office and the local
  


21     prosecuting attorney, please signify by saying aye.
  


22          THE BOARD MEMBERS (except Mr. Worley):  Aye.
  


23          MR. RAFFENSPERGER:  Those opposed?
  


24          MR. WORLEY:  No.
  


25          MR. RAFFENSPERGER:  Okay.  Motion carries.  Next
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 1     case?
  


 2          MS. WATSON:  Next case is 2018-020, Fayette County,
  


 3     qualification of electors.  In May 2018, a Mr. Ridges
  


 4     advised that on May 22nd, 2018, his wife Mrs. Jarvis
  


 5     Ridges went to her polling location to vote.  She was told
  


 6     that she had already voted earlier that day.  When Jarvis
  


 7     Ridges disputed this report, the poll manager researched
  


 8     and determined an error was made by a poll worker.
  


 9     Although it was determined that she was both registered
  


10     and qualified to vote in the election, Jarvis Ridges was
  


11     required to vote a provisional ballot during the May 22nd,
  


12     2018 Fayette County election.
  


13          It was determined that the son of Jarvis Ridges had
  


14     voted, and the poll worker selected Jarvis Ridges instead
  


15     of Jalen Ridges, marking Jarvis Ridges as having voted.
  


16     When Jarvis went in to vote, the system indicated she had
  


17     already voted, and the error was discovered.  The poll
  


18     worker provided a provisional ballot to Jarvis to vote in
  


19     the election.  The provisional ballot was then rejected by
  


20     the Fayette County Board of Elections and Registration,
  


21     citing that there was already a vote in her name, knowing
  


22     the vote was already cast by her son.  The reason given
  


23     was that if the provisional was approved, it would be a
  


24     second vote in her name.  It was determined that although
  


25     Jalen thought he had registered through DDS, it was not
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 1     actually registered until May 22nd, 2018.
  


 2          We’re recommending the change -- the charge against
  


 3     Jalen Ridges be dismissed, as he believed he was a
  


 4     registered voter at the time that he presented to vote,
  


 5     and we’re recommending that Fayette Board of Elections and
  


 6     Registration, Floyd L. Jones, Director of Elections and
  


 7     Voter Registration, and Judith Bausch, poll manager, be
  


 8     bound over for violation of SEB rule 183-1-12-.02(4)(b),
  


 9     when the voter certificate that Jalen Ridges presented at
  


10     the poll was erroneously verified and Jarvis Ridges’
  


11     voting record was selected to create a voter access card
  


12     for Jalen Ridges, and SEB rule 183-1-12-.06(4)(c), when
  


13     they had acknowledged that Jarvis Ridges was timely
  


14     registered, qualified to vote in the election, and
  


15     reported to her correct assigned polling location, yet she
  


16     was required to vote a provisional ballot rather than cast
  


17     her ballot on a DRE machine, and Fayette County Board of
  


18     Elections and Registration, Brian W. Hill, registrar,
  


19     Floyd L. Jones, Director of Elections, be bound over to
  


20     the AG’s Office for 21-2-419(c)(1), when they rejected
  


21     Jarvis Ridges’ provisional ballot although they determined
  


22     that she was timely registered to vote and was eligible
  


23     and entitled to vote in the May 22nd, 2018 general
  


24     election, and 21-2-419(d)(1), when they rejected Jarvis
  


25     Ridges’ provisional ballot and failed to notify her of the
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 1     proper reason for the rejection.
  


 2          And there also was listed -- a violation of 21-2-603,
  


 3     and we are recommending that be dismissed as not enough to
  


 4     support the violation.
  


 5          MR. RAFFENSPERGER:  Okay.  Do we have any of the
  


 6     Respondents here?
  


 7          MS. WATSON:  Yes.  There are several people.
  


 8          MR. RAFFENSPERGER:  Okay.
  


 9          MS. THOMAS:  Just one second.  We’re going to let
  


10     everybody speak at one time.  Do you want to start with
  


11     Mr. Ridges?
  


12          MR. RIDGES:  Good morning.  I would like to say that,
  


13     on behalf of my son, he -- the driver’s services part of
  


14     the registration is not very good at this time.  He
  


15     checked the box when he got his driver’s license to
  


16     register to vote, and he went off to college, came back
  


17     from college, and this was his first time voting, so there
  


18     was the assumption that he was registered to vote because
  


19     he checked the box on the official state document saying
  


20     he wanted to be registered, so when he stood up to vote,
  


21     the error was made checking off my wife’s name.  He voted,
  


22     and -- and by all accounts, he thought he was eligible to
  


23     vote, and the poll worker gave him the card to vote,
  


24     checking him in, and so that part of the problem, I think,
  


25     leads more back to DDS and the registration of voting.  I
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 1     think everything else was explained clearly on my wife’s
  


 2     behalf, not being able to vote when she was a registered
  


 3     voter.  Thank you.
  


 4          MS. THOMAS:  Next, Ms. Judith?
  


 5          MS. BAUSCH:  Yes.  I was the poll manager there, and
  


 6     I would not disagree with part of that statement, but Mrs.
  


 7     Jarvis needed to leave, and we wanted her to be able to
  


 8     vote.  So we provided her with a provisional ballot.  We
  


 9     had been in touch with the Board of Elections, and they
  


10     were backed up, and she could not stay.  There’s nothing
  


11     more to really say about this.  It was truly a mistake on
  


12     the poll worker’s part.  He should have been checking the
  


13     birth dates, and he did not.  He is no longer working
  


14     because it upset him so much.  I do apologize that Mrs.
  


15     Jarvis didn’t get to vote.  We thought we were truly doing
  


16     the correct thing in giving her the opportunity to vote
  


17     provisionally.  I do not know what else to say.  I upheld
  


18     my -- I upheld my vote to give her the most perfect
  


19     election we could.
  


20          MR. RAFFENSPERGER:  Okay.
  


21          MS. THOMAS:  And Mr. Patrick Stough and Brian Hill
  


22     are here from Fayette County.
  


23          MR. RAFFENSPERGER:  Okay.
  


24          MR. STOUGH:  Thank you.  This is Patrick Stough with
  


25     the county attorney’s office for Fayette County.  I’m here
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 1     on behalf of the Fayette County Board of Elections.  First
  


 2     of all, I’d like to say that the Board acknowledges that
  


 3     errors were made, particularly with regard to the error
  


 4     that allowed Mr. Ridges to vote under his mother’s name.
  


 5     As has already been stated, the poll worker who made that
  


 6     error is no longer serving as a poll worker for Fayette
  


 7     County.  The Board also acknowledges that the decision to
  


 8     not count Ms. Ridges provisional ballot may have been an
  


 9     error.  The Board thought it was making the correct
  


10     decision at the time, and there was no evil intent in
  


11     their decision.
  


12          The Board does take issue with two aspects of the
  


13     report.  First, it implies that there were no
  


14     communications between the poll manager and the Elections
  


15     Office about what to do once the error was discovered.  It
  


16     also implies that it was improper to require Ms. Ridges to
  


17     complete a provisional ballot.  Brian Hill, who was the
  


18     registrar at the time and who is on this call, was in
  


19     communications with both the poll manager and our state
  


20     liaison at the Secretary of State’s Office.  The decision
  


21     to have Ms. Ridges complete a provisional ballot was based
  


22     on the directions from our state liaison.
  


23          The Board also takes issue with any allegations that
  


24     there was intent to cover up an error, as implied by the
  


25     report.  I do understand that they’ve asked that that not
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 1     go forward, but I wanted to speak on that.  Again, the
  


 2     Board made the decision and thought it -- that it thought
  


 3     was correct at the time, and it was clearly understood
  


 4     that a complaint would probably be filed by a member of
  


 5     the Ridges family.  This occurred during a public meeting,
  


 6     and the minutes of that meeting and the recording of that
  


 7     meeting will bear this out.  These can be made available
  


 8     to the Board or to the AG’s Office as necessary.  If
  


 9     there’s any further questions about that, I believe -- I
  


10     don’t know if he’s on the call, but one of our members was
  


11     intending to be present to speak on that.
  


12          MR. RAFFENSPERGER:  Okay.
  


13          MS. THOMAS:  Brian, did you want to add anything?
  


14          MR. RAFFENSPERGER:  Okay.  Board members, did you
  


15     have any questions for any of the Respondents or for our
  


16     investigator?
  


17          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


18     --
  


19          MR. HILL:  I’m sorry.  Excuse me.  I’m sorry.  I was
  


20     muted, and I was trying to speak a little bit.  Excuse me.
  


21          MR. RAFFENSPERGER:  Okay.  Is this Mr. Hill?
  


22          MR. HILL:  Yes, sir.  This is Brian Hill.
  


23          MR. RAFFENSPERGER:  Okay.  Go ahead.
  


24          MR. HILL:  Excuse me for interrupting.  Good morning,
  


25     Mr. Secretary and State Election Board members.  Yes.  I
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 1     just wanted to add just a quick note here as far as with
  


 2     Mr. Mark Ridges and his son Jalen Ridges.  I’m not sure if
  


 3     Mr. Ridges recalls me talking to him, and I was very
  


 4     transparent -- me and Mr. Floyd Jones, we were very
  


 5     transparent in talking with them and trying to give them a
  


 6     good understanding of the mistakes and were very
  


 7     apologetic of the error that was done on our Board of
  


 8     Elections’ part.  I -- what was told to me from Mr. Mark
  


 9     Ridges was that Mr. Jalen Ridges tried to register to vote
  


10     at the age of 16 when he went to go get his driver’s or
  


11     his license or ID, but he did check that box at the DDS to
  


12     try to register, but of course, at the age of 16, you
  


13     cannot get registered to vote in the State of Georgia, so
  


14     DDS did not send that over to our dashboard in our
  


15     election net database, so of course he wasn’t on our
  


16     electors list during the time.
  


17          We admit the error that was done by our poll workers,
  


18     and we thought we handled this in the best way we could.
  


19     As soon as we were notified by this by our poll manager,
  


20     Ms. Judith, in a timely manner, we called Ms. Melanie
  


21     Fourchette, which was the Secretary of State’s liaison for
  


22     our county at the time.  She informed us to, you know,
  


23     issue a provisional ballot, which we did, and to not count
  


24     her in our election database because of course, her vote
  


25     has already been cast by, of course, instead of her by her
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 1     -- her son Jalen Ridges.  So I just wanted to add that
  


 2     more detail to that information.  Of course, we didn’t
  


 3     bring it before our Board until -- until the certification
  


 4     meeting that Friday of that same election week.  Thank
  


 5     you.
  


 6          MR. RAFFENSPERGER:  Okay.  Board members, I think,
  


 7     Mr. Worley, you had a question?
  


 8          MR. WORLEY:  Not so much a question as a statement.
  


 9     There are a couple of things troubling to me about this
  


10     case, and -- but I think you have to look at what really
  


11     happened here.  Two things happened: Jalen Ridges was
  


12     allowed to vote when he was not registered, and Mrs.
  


13     Ridges’ provisional vote was not counted.  As to the
  


14     first, looking at that, it seems to me that there was a
  


15     mistake made.  It was a mistake made by the poll worker.
  


16     It doesn’t seem to me that anyone else involved in the
  


17     process did anything wrong.  The poll manager, Ms. Bausch,
  


18     did exactly what she was supposed to do, it seems to me,
  


19     when Mrs. Ridges came to vote, which is that she had her
  


20     cast a provisional ballot.  So I don’t -- I don’t see any
  


21     wrongdoing on the part of the poll manager at all.
  


22          When it comes to what happened after that, the real
  


23     problem is that Ms. Ridges’ vote was not counted.  Her
  


24     provisional ballot was not counted when she had every
  


25     right to cast a ballot.  This issue, it seems, was
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 1     presented to the Fayette County Board of Elections by Mr.
  


 2     Hill, who according to the report that we’ve received
  


 3     presented all of the facts to the Fayette County Board of
  


 4     Elections and did everything that he was supposed to do,
  


 5     so I don’t see anything wrong on his part as the
  


 6     registrar.
  


 7          Where the problem is is that the Board rather than
  


 8     counting Ms. Ridges’ vote and admitting what had happened
  


 9     decided not to count her vote, and I think that was an
  


10     error and was a violation of the law, and while Mr. Stough
  


11     -- I accept what Mr. Stough says, that this was all done
  


12     in a public meeting, but we don’t have that.  We don’t
  


13     have those minutes.  I’d certainly like to see those
  


14     minutes going further, but based on what we have in front
  


15     of us, I think Fayette County’s actions need to be
  


16     referred to the Attorney General, so that’s my view of the
  


17     case, and as a preliminary matter, I’d move that the
  


18     charges against Brian Hill and Judith Bausch be dismissed.
  


19          MR. RAFFENSPERGER:  Okay.
  


20          MR. MASHBURN:  Matt Mashburn, I second.
  


21          MR. RAFFENSPERGER:  Okay.  All those in favor of that
  


22     motion, signify by saying aye.
  


23          THE BOARD MEMBERS:  Aye.
  


24          MR. RAFFENSPERGER:  Any opposed?  Okay.  That first
  


25     motion carries.
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 1          MS. SULLIVAN:  Mr. Secretary, this is Rebecca.  If I
  


 2     could just add an additional question or comment, perhaps
  


 3     for the Elections Division, I recall a very similar case
  


 4     like this from one of our recent meetings and was
  


 5     wondering is there -- is there training?  Is there a
  


 6     specific FAQ out there, guidance, on what happens when a
  


 7     family members has been allowed to vote accidentally and
  


 8     how to handle that for the subsequent family member who
  


 9     comes to vote?  Is there -- is there clear guidance on
  


10     what’s the proper cure for that other than, you know, of
  


11     course, allowing a provisional ballot to be cast, but at
  


12     that point, how did the Board -- how did this -- how are
  


13     those votes counted?
  


14          MR. HARVEY:  Ms. Sullivan, this is Chris Harvey with
  


15     the Elections Division.  There is -- there is a specific
  


16     procedure for cancelling an erroneously credited absentee
  


17     ballot, so whether it’s for a family member or somebody
  


18     else with a similar name, there is a way where you can
  


19     take the credit back from somebody else and assign it to
  


20     the proper person.  That is provided to the counties.  It
  


21     happens occasionally when people aren’t -- somebody just
  


22     overlooks it, maybe a junior or a third or a senior or
  


23     something like that, so it’s not uncommon, but it doesn’t
  


24     happen a lot.  But most counties are familiar with how
  


25     that goes about.
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 1          MS. SULLIVAN:  Thank you.
  


 2          MR. RAFFENSPERGER:  Okay.  There are -- I don’t
  


 3     believe we answered all the questions or issues or
  


 4     recommendations that are before the Board in this matter.
  


 5     Is there any further action that the Board would like to
  


 6     take on any open issues?
  


 7          MR. WORLEY:  Mr. Secretary, if Mr. Ridges is still on
  


 8     the call, I did have a follow-up question for him.  It
  


 9     seems that the same day that Mr. Ridges voted -- or his
  


10     son, Jalen, voted, he registered -- registered to vote or
  


11     shortly thereafter.  Could he explain that?
  


12          MR. RIDGES:  He -- he attempted, as Mr. Hill said, on
  


13     his driver’s license the box was there.  His assumption,
  


14     as well as mine -- I gave him instructions to check the
  


15     box because it was a state document, and I assumed as well
  


16     as he did that once he turned 18, he’d be registered to
  


17     vote.  We knew he couldn’t register at 16, so the
  


18     assumption was he was going to be registered at 18 at the
  


19     appropriate time.  Shortly after that date when we found
  


20     out that he was not actually registered, he immediately
  


21     went to register, and we got his registration information
  


22     within a week or two after that.
  


23          MR. WORLEY:  Okay.  Thank you.
  


24          MR. MASHBURN:  This is Matt.  Just trying to clarify
  


25     in my mind, is the remaining issue that’s open is the --
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 1     there’s a pending motion or needs to be a motion to
  


 2     dismiss the mom?  Is that right?  Is it the mom?  Who are
  


 3     we missing?
  


 4          MS. WATSON:  We’re recommending the charge against
  


 5     Jalen Ridges.
  


 6          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 7     would make a motion that Jalen Ridges, the son, receive a
  


 8     letter of instruction and that the remainder of the case
  


 9     be bound over to the Attorney General’s Office, that is,
  


10     Fayette County be bound over to the Attorney General’s
  


11     Office.
  


12          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


13          MR. MASHBURN:  Second, Matt Mashburn.
  


14          MR. RAFFENSPERGER:  Do we have any further
  


15     discussion?
  


16          MR. MASHBURN:  Yeah.  This is Matt Mashburn.  To just
  


17     add in to what David eloquently and wisely said earlier is
  


18     this is -- this is one of the most -- to me, this is one
  


19     of the most serious issues that I’ve seen since I’ve come
  


20     across the Board because the allegation that we have a
  


21     provisional ballot being discussed and we do want to --
  


22     it’ll be important to see what these minutes say going
  


23     forward -- but you’ve got a provisional ballot, and they
  


24     look at it and say is this a lawful voter?  Yes.  Did she
  


25     try to vote?  Yes.  Are we going to count her vote?  No.
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 1     So to me, you know, it’s a very, very, very serious issue,
  


 2     so I’m glad that David made the motions that he did, and I
  


 3     support it -- support it one hundred percent.
  


 4          MR. RAFFENSPERGER:  Okay.  Okay.  We have the motion
  


 5     before us.  We have a second.  Any further discussion?
  


 6     Hearing none, all those in favor of the motion, signify by
  


 7     saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any -- any opposed?  Motion
  


10     carries.  If you will indulge me, if we could take a break
  


11     until 11:45.  The session is in, and I have to deal with
  


12     something, and so if we’ll get back at 11:45, that will be
  


13     fantastic.  Thank you very much.
  


14          (Meeting break)
  


15          MR. RAFFENSPERGER:  Great.  We can resume then.  Ms.
  


16     Watson, we’re ready when you are.  I believe everyone is
  


17     back.
  


18          MS. WATSON:  All right.  The next case is 2018-040,
  


19     Fulton County/DeKalb County, voter registration
  


20     applications.  We received a complaint from a Ms. Helen
  


21     Butler, the Director of the People’s Agenda, reporting an
  


22     issue with a canvasser, a Samunta Pittman.  She advised as
  


23     part of their quality control process for handling voter
  


24     registration forms submitted by Mr. Pittman, they found
  


25     potential fraudulent activity.
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 1          Investigation revealed evidence to indicate that Mr.
  


 2     Pittman while working for the People’s Agenda had as a
  


 3     canvasser fraudulently filled out 70 State of Georgia
  


 4     applications for voter registration forms.  Mr. Pittman
  


 5     denies that he completed the applications.  We recommend
  


 6     Mr. Pittman be bound over to the Attorney General’s Office
  


 7     for 70 counts of violations of 21-2-562, fraudulent
  


 8     entries.
  


 9          MR. RAFFENSPERGER:  Okay.  Well, before we get
  


10     started, I would like to give a shout-out and thank Ms.
  


11     Butler for really reporting that issue, so thank you, Ms.
  


12     Butler.  We have talked over the years, and I just really
  


13     appreciate that you brought that to the Election
  


14     Director’s attention.  Okay.  So this is before us now.
  


15     Is the Respondent here to speak on behalf of herself
  


16     [sic]?
  


17          MS. THOMAS:  No.  Just Fulton County is here.
  


18          MS. WATSON:  Fulton County, but no.  They’re not a
  


19     Respondent, and Mr. Pittman is not available.
  


20          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


21     any questions?
  


22          MR. WATSON:  I don’t have any questions, Mr.
  


23     Secretary, but I would also compliment Ms. Butler for
  


24     bringing this attention -- or bringing this to the
  


25     attention of the Secretary of State’s Office and making
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 1     sure that her organization follows the rules correctly.
  


 2          MR. RAFFENSPERGER:  And that was 70 applications
  


 3     fraudulently filled out?
  


 4          MS. WATSON:  Correct.
  


 5          MR. RAFFENSPERGER:  What is the will of the Board?
  


 6     Now would be the appropriate time for a motion if you’re
  


 7     so inclined.
  


 8          MS. LE:  This is Anh.  Given the volume of fraudulent
  


 9     applications, I would make a motion to send this to the
  


10     Attorney General’s Office but also the district attorney
  


11     for a closer look.
  


12          MR. RAFFENSPERGER:  Thank you.  Do we have a second
  


13     for that motion?
  


14          MR. MASHBURN:  Second, Matt Mashburn.
  


15          MR. RAFFENSPERGER:  Do we have any further comment
  


16     from any Board members?  Hearing none, all those in favor
  


17     of referring this case to the Attorney General’s Office
  


18     and the local district attorney’s office, signify by
  


19     saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Any opposed?  Any opposed?
  


22     Motion carries.  Next case?
  


23          MS. WATSON:  Next case is 2018-041, Cherokee County,
  


24     felon voter.  In July 2018, Cherokee County Elections
  


25     reported that Jared Ferrara Abell did vote during the
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 1     general primary of May 22, 2018 while still serving a
  


 2     felony sentence.  Investigation confirmation the listed
  


 3     individual was serving a felony sentence and still on
  


 4     probation until 2028.  He did vote on November 8th, 2016
  


 5     and then on May 22, 2018.  We recommend Jared Ferrara
  


 6     Abell be bound over to the Attorney General -- General’s
  


 7     Office for a violation of 21-2-216(b).
  


 8          MR. RAFFENSPERGER:  Okay.  So do we have the
  


 9     Respondent here to speak on his behalf?
  


10          MS. WATSON:  No, sir.
  


11          MR. RAFFENSPERGER:  Do we have any questions from any
  


12     of the Board members?  Now would be the appropriate time
  


13     to make a motion if you’re so inclined.
  


14          MR. WORLEY:  I would make a motion that we bind Mr.
  


15     Abell over to the Attorney General’s Office.
  


16          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


17          MR. MASHBURN:  Second.
  


18          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


19     comment?  All those in favor of binding this case over to
  


20     the Attorney General’s Office, signify -- signify by
  


21     saying aye.
  


22          THE BOARD MEMBERS:  Aye.
  


23          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


24     Next case?
  


25          MS. WATSON:  Next case is 2018-069, Webster County,
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 1     qualification of elector.  On October 26th, 2018, Bonnie
  


 2     Witt self-reported she accidentally allowed a voter who
  


 3     was unregistered in Webster County to vote on one of the
  


 4     DRE units.  Ms. Witt later realized her mistake when
  


 5     trying to issue an in-person credit for the voter.  The
  


 6     individual allowed to vote was identified as Summer C.
  


 7     Jones, who was registered in Lowndes County.
  


 8          Investigation shows Summer Catherine Jones went in to
  


 9     vote in Webster County during early voting.  The voter
  


10     access card was programmed using Catherine Dawn Jones’
  


11     information.  Due to the mix up in Webster County, Summer
  


12     Catherine Jones was not certain her vote would count and
  


13     went to vote in Lowndes County for the same election.
  


14     We’re recommending Webster County Board of Elections and
  


15     Registration and Bonnie Witt, the Deputy Registrar, be
  


16     bound over to the AG’s Office for violation of SEB rule
  


17     183-1-12-.02(4)(b), when they allowed an unregistered
  


18     voter to vote in Webster County -- at the time of the
  


19     incident, voter Summer Jones was a registered vote of
  


20     Lowndes County -- and also recommending Summer Jones be
  


21     bound over to the AG’s Office for 21-2-572, repeat voting
  


22     in the same election.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have anyone from
  


24     Webster County, Ms. Summer Jones, any of the Respondents
  


25     here?
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 1          MS. WATSON:  I believe that they both may be
  


 2     available.
  


 3          MS. THOMAS:  Ms. Witt, you can go ahead.
  


 4          MS. WATSON:  Ms. Witt?
  


 5          MS. THOMAS:  You’re unmuted.  You can go ahead and
  


 6     speak.
  


 7          MS. JONES:  My father was there actually with me,
  


 8     while we went to go vote.  I came home from college one
  


 9     weekend, and they went to go -- my father and my
  


10     grandfather went to go vote, and so I just went with them,
  


11     not thinking that my driver’s license had my Valdosta
  


12     State -- Valdosta address on there.  When we came in, Ms.
  


13     Bonnie Witt did not request to see my license, driver’s
  


14     license, not seeing that I was actually me and not my mom,
  


15     and I was now in Valdosta and registered in Valdosta in
  


16     Lowndes County, so I went ahead and voted.  She said she
  


17     didn’t need to see my driver’s license, and so after the
  


18     fact, she realized her mistake and immediately got on the
  


19     phone that I had registered -- or I had voted as my mom,
  


20     Catherine Dawn Jones.
  


21          And so my father and I asked her if my vote would
  


22     count, and she said that she would fix the problem, that
  


23     my vote would not end up counting, and that -- that I
  


24     could go vote in Lowndes County in order to get my vote in
  


25     for the election.  It was an honest mistake on Ms. Witt’s
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 1     part.  I do think that she should have looked at my
  


 2     driver’s license, but also just a mistake on my part as
  


 3     well, so thank you for letting me speak today.
  


 4          MR. RAFFENSPERGER:  Okay.  Thank you.  Next speaker?
  


 5     Ms. Witt?
  


 6          MS. THOMAS:  You’re unmuted.  You can speak now.
  


 7          MS. WATSON:  I think she’s trying, but we can’t hear
  


 8     her.
  


 9          MR. RAFFENSPERGER:  Well, Webster County.  Do we have
  


10     anyone there?
  


11          MS. WATSON:  She’s online and unmuted, but she’s --
  


12     we’re not hearing here.
  


13          MR. RAFFENSPERGER:  Okay.
  


14          MS. WATSON:  We’re trying to reach out to her.
  


15          MR. RAFFENSPERGER:  In the meantime, does the Board
  


16     have any questions?
  


17          MS. THOMAS:  Hi, Ms. Bonnie.  Hi, this is Brianna.
  


18     I’m going to put you on speaker to speak with the Board.
  


19          MS. WITT:  I was trying to talk to them, but I keep -
  


20     -
  


21          MS. THOMAS:  Okay.  Give me one second.  Okay.  All
  


22     right you can go ahead.
  


23          MS. WITT:  Okay.  This is Bonnie Witt, and I just
  


24     want to say that I’m sorry that this incident happened.
  


25     It was just a human error.  I looked at her license, but
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 1     it was -- the mother’s name is Catherine Dawn and the
  


 2     daughter is Summer Dawn or something like that, but
  


 3     anyway, I just looked at it wrong, and I made a human
  


 4     error, and I’m very sorry that I did, and I’ve been very
  


 5     careful ever since then, and all I can say is I’m sorry.
  


 6     It’s just a human error.
  


 7          MR. RAFFENSPERGER:  Okay.  Do any Board members have
  


 8     any questions for either Ms. Witt or Ms. Jones?
  


 9          MS. LE:  This is Anh Le.  I do have a question for
  


10     Ms. Witt.  Ms. Witt, did -- Ms. Jones said that you didn’t
  


11     ask for her ID and didn’t look at her ID.  Is that true?
  


12          MS. WITT:  She did have it out, and I looked at it,
  


13     but her mother’s name is, like, Catherine Dawn, and her
  


14     name is Summer Dawn, and I just messed up.
  


15          MS. LE:  Right.  I mean, I -- I understand that
  


16     sometimes human error -- human errors happen.  I just want
  


17     to make sure that you did, in fact, check an ID when a
  


18     voter comes -- yes.
  


19          MS. WITT:  I did.  I probably didn’t look close
  


20     enough at the address, but I was just looking at the name
  


21     and the picture.
  


22          MS. LE:  Okay.  Thank you.
  


23          MR. RAFFENSPERGER:  Okay.  Members, what -- do you
  


24     have any further questions or now would be a good time for
  


25     a motion?
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 1          MR. WORLEY:  Mr. Secretary, David Worley here.
  


 2          MR. RAFFENSPERGER:  Yes, sir.
  


 3          MR. WORLEY:  I -- in reading this report and the
  


 4     Fayette County report that we dealt with earlier, I -- I
  


 5     just was struck by the contrast in this case and the
  


 6     Fayette County case in that in the Webster County case the
  


 7     election official realized their mistake right away,
  


 8     admitted to it, tried to resolve it in the appropriate
  


 9     way, so in this case, I would make a motion that we send a
  


10     letter of instruction to Ms. Jones and to Webster County.
  


11          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


12          MR. MASHBURN:  Matt Mashburn seconds.
  


13          MR. RAFFENSPERGER:  Okay.  Any further discussion
  


14     from the Board?  Hearing none, all those in favor of the
  


15     motion to send letters of instruction to Webster County
  


16     and also to Ms. Summer Jones, signify by saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Okay.  Motion carries.  Thank
  


19     you.  Next?
  


20          MS. WATSON:  Next case is 2018-070.  In October of
  


21     2018, Jimmy Lawson alleged someone fraudulently submitted
  


22     an absentee ballot in his name and forged his signature on
  


23     the ballot envelope.  This incident was discovered and
  


24     reported by the Lowndes County Election Supervisor.
  


25     Investigation revealed that the absentee ballot for Jimmy
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 1     Lawson was completed and submitted by his sister Sophia
  


 2     Sharpe.  We recommend Sophia Sharpe by referred to the
  


 3     AG’S Office for 21-2-573, absentee voting by an
  


 4     unqualified elector.
  


 5          MR. RAFFENSPERGER:  Okay.  Is Ms. Sharpe here?
  


 6          MS. WATSON:  I believe the only one is -- Deb Cox
  


 7     with Lowndes County is on the line.
  


 8          MR. RAFFENSPERGER:  Okay.  Good morning, Ms. Cox.  Do
  


 9     any Board members have any questions for Ms. Cox from
  


10     Lowndes County?  What is the will of the Committee?
  


11          MS. LE:  This is Anh Le.  I would move -- I would
  


12     submit a motion to send this to the Attorney General’s
  


13     Office.
  


14          MR. WORLEY:  I would second that.
  


15          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


16     All those in favor referring this case to the Attorney
  


17     General’s Office, signify by saying aye.
  


18          THE BOARD MEMBERS:  Aye.
  


19          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


20     Next case?
  


21          MS. WATSON:  Next case is 2018-094.  November 7th,
  


22     2018, the complainant contacted the investigations office
  


23     to report that Hassan Musaddiq, a convicted felon, had
  


24     voted in the general election of November 6th, 2018.
  


25     Investigation confirmed that Hassan Musaddiq was convicted
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 1     of a felony in the federal court system in May of 2018 and
  


 2     was still under sentence in November of 2018 at the time
  


 3     of voting.  Mr. Musaddiq was not aware that it was a
  


 4     violation for him to vote and was very apologetic.  We’re
  


 5     recommending Mr. Musaddiq be bound over to the AG’s Office
  


 6     for 21-2-216(b).
  


 7          MR. RAFFENSPERGER:  Okay.  Is Mr. Musaddiq here?
  


 8          MS. WATSON:  No, sir.
  


 9          MR. RAFFENSPERGER:  Okay.  Do we have any questions
  


10     from any of the Board members?
  


11          MS. LE:  I do have a question on our process that’s
  


12     not necessarily specific to this case, but given that
  


13     sometimes when someone is -- is put on probation or they
  


14     may not be fully aware, is there some kind of coordination
  


15     or outreach that we have with I guess the probation
  


16     officers or the community that deals with felons to give
  


17     them some information on when they’re allowed to vote?  Do
  


18     you know?
  


19          MR. GERMANY:  This is Ryan.  We do have that with the
  


20     Department of Community Supervision in Georgia, and we
  


21     work with them to provide information at the beginning of
  


22     their probation, which says hey, you can’t vote until your
  


23     sentence is completely up, and then also some information
  


24     at the end saying hey, your sentence is now up.  It can be
  


25     a little confusing at the end because sometimes there’s
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 1     more than one section, but for federal, it’s not something
  


 2     that -- that we have, but we can certainly look into how
  


 3     we could put something like that in place.
  


 4          MS. LE:  Thank you, Mr. Germany.  I think voting when
  


 5     you’re not qualified is a serious offense, but sometimes
  


 6     it would be -- like, you know, as you mentioned before,
  


 7     it’s helpful to have this information out as much as
  


 8     possible to help minimize accidental, if you will, type of
  


 9     illegal voting.  Thank you.
  


10          MR. RAFFENSPERGER:  Do we have any further questions
  


11     or comments?  Now would be an appropriate time to make a
  


12     motion.
  


13          MR. MASHBURN:  This is Matt.  Refresh my
  


14     recollection.  I’m looking through my notes.  When did
  


15     this happen?  What did this occur?
  


16          MR. RAFFENSPERGER:  2018.
  


17          MR. MASHBURN:  2018.  This is a felony, and so that
  


18     would have a statute of limitations of seven years?
  


19          MS. WATSON:  The OCGA was 21-2-216(b).  I don’t
  


20     believe that would be a felony.
  


21          MR. MASHBURN:  Okay.  The Attorney General is sorting
  


22     that out.  All right.  Thank you.
  


23          MS. LE:  This is Anh Le.  I move to mo -- to send
  


24     this to the Attorney General’s Office.
  


25          MR. RAFFENSPERGER:  Did we have a second?
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 1          MR. WORLEY:  I’ll second.
  


 2          MR. RAFFENSPERGER:  Okay.  We have a second.  Any
  


 3     further discussion?  All those in favor of the motion to
  


 4     move SEB case 2018-094 to the Attorney General’s Office,
  


 5     signify by saying aye.
  


 6          THE BOARD MEMBERS:  Aye.
  


 7          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 8     Okay.  Next case?
  


 9          MS. WATSON:  Next case is 2018-099.  On November
  


10     27th, 2018, a Mr. Todd Snoot [ph.] reported he received a
  


11     possible fraudulent voter registration precinct card.  Mr.
  


12     Snoot stated the registration card listed his address in
  


13     the name of Jameera Mickens [ph.]  Mr. Snoot stated he did
  


14     not know Ms. Miggins, and she had never resided at his
  


15     address.
  


16          Investigation showed that Jameera Mickens did
  


17     register online using the complainant’s address.  Ms.
  


18     Mickens stated that she had made a mistake in entering the
  


19     information.  The online process of entering street
  


20     numbers and street selections would make it very unlikely
  


21     that she could have entered this information by mistake,
  


22     as the address she used was 2403 Field Crest Drive, and
  


23     the address she was currently living at was 807 South Fry
  


24     Street, Apt. 422.  We’re recommending Jameera Mickens be
  


25     bound over to the AG’s Office for 21-2-561(3), false
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 1     registration.
  


 2          MR. RAFFENSPERGER:  Okay.  Is Ms. Mickens here to
  


 3     speak for herself?
  


 4          MS. WATSON:  No, but Deb Cox is also on the line.
  


 5          MR. RAFFENSPERGER:  Hi, Ms. Cox.  Does anyone have
  


 6     any questions for Ms. Cox, the Elections Directors in
  


 7     Lowndes County?   Now would be the appropriate time for
  


 8     the Board to make a motion if they’re so inclined.
  


 9          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


10     proceed in accordance with the recommendation and bind it
  


11     over.
  


12          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


13          MS. SULLIVAN:  This is Rebecca.  I’ll second the
  


14     motion.
  


15          MR. RAFFENSPERGER:  Any further discussion?  All
  


16     those in favor of binding this over to the Attorney
  


17     General’s Office for case number 2018-099, signify by
  


18     saying aye.
  


19          THE BOARD MEMBERS:  Aye.
  


20          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


21     Next case?
  


22          MS. WATSON:  19-004, Muscogee County: on November
  


23     2nd, 2018, Muscogee County Director of Elections and
  


24     Registration Office Nancy Boren reported a voter possibly
  


25     being under a felony sentence at the time of voting.  On
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 1     October 25th, 2018, Michael M. Ware submitted a voter
  


 2     registration in October 2018 that matched felon records
  


 3     through e-net that has changed to cancel felon.  Mr. Ware
  


 4     was mailed the letter notifying him of the status change
  


 5     to his voter registration.  He was also given a copy of
  


 6     the letter when he entered the precinct to vote and was
  


 7     offered a provisional ballot.  The provisional ballot was
  


 8     rejected as he offered no further information to show he
  


 9     was not under felony sentence.  We’re recommending Mr.
  


10     Michael Ware be bound over to the Attorney General’s
  


11     Office for violation of 21-2-216(b).
  


12          MR. RAFFENSPERGER:  Okay.  Do we have any of the
  


13     Respondents here?
  


14          MS. WATSON:  Michael Ware --
  


15          MR. RAFFENSPERGER:  Mr. Ware?
  


16          MS. WATSON:  No, he is not.
  


17          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


18     any questions?  What is your will on this case?
  


19          MR. WORLEY:  I’ll make a motion that we bind Mr. Ware
  


20     over to the Attorney General’s Office.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


22          MS. LE:  This is Anh Le.  I second.
  


23          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


24     none, all those in favor of binding this case to the
  


25     Attorney General’s Office, SEB 2019-004, signify by saying
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 1     aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Motion carries.  Okay.  Next
  


 4     case?
  


 5          MS. WATSON:  The next case is 2019-005, Fulton
  


 6     County, voter registration.  On January 31st, 2019, it was
  


 7     reported canvassers were coming to the UPS Store at 4279
  


 8     Roswell Road Northeast in Atlanta looking for people
  


 9     registered to vote at that address.  Investigation
  


10     revealed it was determined that there were 12 individuals
  


11     listed as registered voters using the UPS box location as
  


12     a residential address for voter registration.  We’re
  


13     recommending that Amira Bennett, Melissa Rockwell, Lynn
  


14     Nicks, Sherry Whitfield, Cheryl Simone, Ashley Essal,
  


15     Thelma Ferguson, and Gilmore Catalano [all ph.] be bound
  


16     over to the Attorney General’s Office for violation of 21-
  


17     2-217(a)(1) or issue a letter of instruction to the
  


18     voters, at the Board’s discretion.  I did verify that
  


19     these voters did have local Atlanta addresses except for
  


20     one, which is now listed in Hilton Head, South Carolina
  


21     but was at a legal Atlanta address at the time.
  


22          MR. RAFFENSPERGER:  Okay.
  


23          MS. WATSON:  Additionally, there was four -- four
  


24     others that had registered since the report was taken at
  


25     that location, and they were listed in the report, but
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 1     they were not given notice for this hearing, so we would
  


 2     need to bring those back, if they are not also... because
  


 3     they were not given proper notice.
  


 4          MR. RAFFENSPERGER:  I understand.  So the first four
  


 5     had proper notice, and the last four did not.
  


 6          MS. WATSON:  The ones I mentioned all were -- all
  


 7     were given notice.  I did not -- Sheila Cox, Anne
  


 8     Denihood, Michael Nicks, and Betty Peyton [all ph.] are
  


 9     the ones not given notice.
  


10          MR. RAFFENSPERGER:  Okay.  Got it.  Okay.  Do we have
  


11     a motion?
  


12          MR. WORLEY:  Mr. Secretary, I had a question for Ms.
  


13     Watson.  Ms. Watson, most of these people were notified
  


14     that they were improperly registered, correct?  But only
  


15     one of the people mentioned had corrected their situation?
  


16          MS. WATSON:  Several of them have -- have since corr
  


17     -- changed their locations from the 4279 to other Atlanta
  


18     addresses, so the majority of them have been changed to
  


19     alternate locations as of today, and they’re -- we do have
  


20     one of the Respondents, a Lynn Nicks, that’s on the -- on
  


21     the call, and she has changed hers as well, so I believe
  


22     all of the ones -- the first eight that we are -- are
  


23     looking at today have all changed to residential addresses
  


24     after being notified.
  


25          MR. WORLEY:  In that case, I would make a motion that
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 1     we send a letter of instruction to the eight people who
  


 2     have corrected their addresses.
  


 3          MS. LE:  This is Anh.
  


 4          MR. RAFFENSPERGER:  We have a motion.  Do we have a
  


 5     second?
  


 6          MS. LE:  This is Anh Le.  I second that motion.
  


 7          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


 8     All those in favor of the motion before us, signify by
  


 9     saying aye.
  


10          THE BOARD MEMBERS:  Aye.
  


11          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


12     Next?
  


13          MS. WATSON:  Next case is 2019-008, private --
  


14     private voter registration drive.  In March of 2019,
  


15     Gwinnett County Elections Office reported that 201 voter
  


16     registration applications had been received from New
  


17     Georgia Project in a timeframe greater than 10 days of a
  


18     complainant having completed the form.  Investigation
  


19     revealed between the dates of February 27th and May 13th,
  


20     there was 1,268 voter registration applications that were
  


21     hand-delivered by a representative of New Georgia Project
  


22     to the Gwinnett County Elections Office.  These
  


23     applications were delivered in 16 different groups and
  


24     were all delivered beyond the mandatory 10-day period.
  


25          Applications were also received for residents of
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 1     DeKalb, Clayton, Cobb, Fulton, Henry, Newton, Rockdale,
  


 2     Walton, Oconee, Jefferson, Barrow, Tift, Douglas, and
  


 3     Paulding counties.  These were all delivered to Gwinnett
  


 4     County, and Gwinnett County personnel then distributed
  


 5     them to the appropriate election offices.  We’re
  


 6     recommending that the CEO of New Georgia Project be bound
  


 7     over to the State Election Board for violation of rule
  


 8     183-1-6-.02(8)(a), by failing to deliver to Gwinnett
  


 9     County Elections voter registration applications within
  


10     the 10-day timeframe.
  


11          MR. MASHBURN:  I think -- I think you might have
  


12     misspoke.  You said bound over to the State Election
  


13     Board.  You mean the Attorney General, right?
  


14          MS. WATSON:  Yes.  I’m sorry, the Attorney General’s
  


15     Office.
  


16          MR. RAFFENSPERGER:  Okay.  There’s a recommendation.
  


17     Do we have any further comments?  Do we have a motion?
  


18          MR. WORLEY:  Mr. Secretary, this is David Worley.
  


19     I’m going to recuse myself on this case.
  


20          MR. RAFFENSPERGER:  Okay.  Do we have any --
  


21          MR. MASHBURN:  This is Matt Mashburn.  I make a
  


22     motion that the recommendation be adopted, and the matter
  


23     be bound over to the Attorney General.
  


24          MR. RAFFENSPERGER:  Okay.
  


25          MS. MCGOWAN:  Mr. Secretary, this is Charlene McGowan
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 1     from the Attorney General’s Office.  Can I have some
  


 2     clarification as to which -- who the Respondent is that’s
  


 3     actually the subject of the recommendation?  Is it the CEO
  


 4     of the organization or the organization itself?
  


 5          MS. WATSON:  It’s the organization, New Georgia
  


 6     Project, and the listed CEO at that particular time was
  


 7     Raphael Warnock.
  


 8          MS. MCGOWAN:  So it -- I’m still confused.  Is it --
  


 9     is the recommendation that the CEO, Mr. Warnock, be bound
  


10     over or --
  


11          MS. WATSON:  It’s the organization that we -- we list
  


12     the CEO as the person to be notified, not just the
  


13     organization.  In the past, we’ve had an issue when we
  


14     just list the organization and not identify a person also,
  


15     so we’re listing the New Georgia Project and CEO Raphael
  


16     Warnock as the Respondent.
  


17          MR. RAFFENSPERGER:  And that’s the motion before us.
  


18     We do not have a second.  Do we have a second?
  


19          MS. LE:  It’s Anh Le.  I second the motion to bind
  


20     over the New Georgia Project to the Attorney General’s
  


21     Office in this matter.
  


22          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


23     discussion?  Hearing none, all those in favor of the
  


24     motion, signify by saying aye.
  


25          THE BOARD MEMBERS (except Mr. Worley):  Aye.
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 1          MR. RAFFENSPERGER:  Any opposed?  And one recusal,
  


 2     thank you.  Motion carries.  Next?
  


 3          MS. WATSON:  Next is 2019-017, Barrow County,
  


 4     qualifications of elector.  On May 28th, 2019, the
  


 5     Elections Division advised the Investigations Division in
  


 6     regards to a complaint that a non-United States citizen
  


 7     had voted in several previous Georgia elections.  The
  


 8     complaint alleges that Albert Niks of Winder, Barrow
  


 9     County, had voted in elections conducted in Gwinnett,
  


10     Walker, and Barrow counties from 2000 to 2014.  Mr. Niks
  


11     immigrated from the Netherlands in 1985 and currently has
  


12     a permanent resident immigration status.
  


13          Investigation revealed Mr. Niks is not a United
  


14     States citizen.  Albert Niks voted in 8 separate elections
  


15     between 2000 and 2014.  Albert Niks does not meet the
  


16     requirements under 21-2-216(a)(2).  We’re recommending Mr.
  


17     Niks be bound over to the Attorney General’s Office for
  


18     violation of 21-2-571 and 21-2-216(a)(b).
  


19          MR. RAFFENSPERGER:  Okay.  Is Mr. Niks here to speak
  


20     for himself?
  


21          MS. WATSON:  No.  He is not.  He did call and said
  


22     that he came from California, and he was allowed to vote
  


23     in California.  He was not aware that he could not vote in
  


24     Georgia.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have any questions
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 1     from any Board members?  So I would take exception to the
  


 2     comment that I know you cannot vote in any federal
  


 3     elections in the United States of America as a non-
  


 4     citizen, but be that as it may, we’re talking about
  


 5     Georgia law here.
  


 6          MS. LE:  I do have a -- this is Anh.  I have a
  


 7     question for the County officials.  Are they on?  How was
  


 8     he able to get a ballot for all those elections?
  


 9          MS. WATSON:  When he came to Georgia, he had been
  


10     registered previously in several states, and when he came
  


11     -- came here, he also registered and how -- how it was not
  


12     identified that he was not a citizen, I am not familiar.
  


13          MR. RAFFENSPERGER:  Can we send another letter to the
  


14     Department of Driver Services and give the backdrop of
  


15     this case so they’re aware.  There is a citizen question
  


16     on the Department of Driver Services, but we are supposed
  


17     to be verifying that at all times, and this raises --
  


18     elevates the concerns of citizens.  I say this because
  


19     years ago when I was a young child, my parents -- my dad
  


20     was transferred to Canada, and I know he never -- neither
  


21     of my parents ever voted in Canada because they knew you
  


22     could not vote in Canada as a non-citizen, so obviously, I
  


23     know that when you’re in foreign countries, you don’t
  


24     vote, and people should understand that when you’re in the
  


25     United States.  You have to be an American citizen.  It’s
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 1     one of the most precious rights we have is that only
  


 2     American citizens vote in elections, so it’s very
  


 3     important that the Department of Driver Services are aware
  


 4     of that.  That said is there any other comment from any of
  


 5     the Board members?
  


 6          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


 7     have a question for Charlene if I could ask -- if I might,
  


 8     and I hate to put her on the spot.
  


 9          MS. MCGOWAN:  If it’s all right with the Secretary.
  


10          MR. RAFFENSPERGER:  Oh, sure.  Go ahead.
  


11          MR. MASHBURN:  Charlene, this is a venue -- or the
  


12     report says venue for criminal prosecution will lie in
  


13     Walter, Gwinnett, and Barrow counties.  I hate to put you
  


14     on the spot, and I don’t know but I’ll find out is a
  


15     legitimate answer here, but how -- how would the Attorney
  


16     General process this, seeing that this is in multiple
  


17     counties.
  


18          MS. WATSON:  They’re doing that at an administrative,
  


19     not a criminal.
  


20          MS. MCGOWAN:  Yeah.  I mean we -- we would just list
  


21     the counties that are implicated in the case, but it --
  


22     this is a state administrative proceeding and so the venue
  


23     is not an issue for the civil proceeding.
  


24          MR. MASHBURN:  All right.  So in that case, my -- in
  


25     that case, would it be out of order for me to move that it
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 1     also be recommended to Walker, Gwinnett, and Barrow County
  


 2     DAs?  Would that be out of order?
  


 3          MS. MCGOWAN:  I do not believe that would be out of
  


 4     order.  It would be up to the district attorney’s office
  


 5     to determine whether or not they have venue and
  


 6     jurisdiction over the claims.
  


 7          MR. MASHBURN:  So this -- this strikes me as -- it
  


 8     seems to be a particularly troublesome case, so I -- I
  


 9     would make a motion that it be referred to the Attorney
  


10     General, but also recommended to the DAs of Walker,
  


11     Gwinnett, and Barrow counties.
  


12          MR. RAFFENSPERGER:  Do we have a second?
  


13          MS. LE:  This is Anh.  I second that.
  


14          MR. RAFFENSPERGER:  Okay.  Any further comment?  All
  


15     those in favor of the motion as presented, signify by
  


16     saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


19     Oh, another non-citizen, Newton County.  Next case.
  


20          MS. WATSON:  Yes.  It’s 2019-021, Angela White Davis
  


21     from Newton County reported a non-citizen voter that was
  


22     registered in Newton County.  In reviewing old voter
  


23     registration applications, it was discovered that Sean
  


24     Watson had marked no for the question are you a US citizen
  


25     on his application dated November 4th, 2008.  There was a
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 1     voter history for Sean Watson voting in 2008, 2012, and
  


 2     November of 2018.  Mr. Watson advised he has been in the
  


 3     country since 1985, and his mother got her naturalization
  


 4     when he was 15 years old.  Mr. Watson was under the
  


 5     assumption that he was automatically a citizen.  The
  


 6     status of Mr. Watson was confirmed through immigration as
  


 7     a lawful permanent resident.  A lawful permanent resident
  


 8     is not eligible to vote.  We’re recommending Sean Watson
  


 9     be bound over for a violation of 21-2-216(a)(2) and 21-2-
  


10     561(1).
  


11          MR. RAFFENSPERGER:  Okay.  Is Mr. Watson here to
  


12     speak for himself?
  


13          MS. WATSON:  No.  He is not.
  


14          MR. RAFFENSPERGER:  The Newton County Board of
  


15     Elections?
  


16          MS. WATSON:  No.
  


17          MR. RAFFENSPERGER:  Okay.  Do we have any questions
  


18     or comments from any Board members?  If not, now would be
  


19     the appropriate time for a motion.
  


20          MR. WORLEY:  I would make a motion that we bind this
  


21     case over to the Attorney General.
  


22          MR. RAFFENSPERGER:  Do we have a second?
  


23          MR. MASHBURN:  Second.
  


24          MR. RAFFENSPERGER:  Any further comment?  All those
  


25     in favor of the motion before you, signify by saying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any op -- any opposed?  Motion
  


 3     carries.  Next?
  


 4          MS. WATSON:  The next case is 2019-023 in Henry
  


 5     County.  In August 2019, a current complaint alleging a
  


 6     non-citizen, Hurlstone Hendy, voted in 2004, 2008, and
  


 7     2012.  The voter was identified as Hurlstone Hendy with
  


 8     the first registration form dated July 19th, 2008 in Henry
  


 9     County, second registration when Mr. Hendy changed his
  


10     address in April of 2010.  The records indicated Mr. Hendy
  


11     has been a permanent resident in the United States since
  


12     1997.  Mr. Hendy voted in 2004 in DeKalb County, 2008 and
  


13     2012 in Henry County.  There was also a voter registration
  


14     submitted in 2014 that was rejected for being a
  


15     nonresident citizen.  We recommend Hurlstone Hendy be
  


16     bound over for a violation of 21-2-561 (1) and 21-2-571,
  


17     voter by unqualified elector.
  


18          MR. RAFFENSPERGER:  Okay.  Is Mr. Hendy on the phone?
  


19          MS. WATSON:  He is not.
  


20          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


21     Committee or Board on this?
  


22          MS. LE:  I move that we send this to the Attorney
  


23     General’s Office.
  


24          MR. WORLEY:  I second that motion.
  


25          MR. RAFFENSPERGER:  Do we have a -- do we have any
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 1     further discussion?  Hearing none, all those in favor of
  


 2     this case 2019-023 to the Attorney General’s Office,
  


 3     signify by saying aye.
  


 4          THE BOARD MEMBERS:  Aye.
  


 5          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 6     Thank you.  Next case?
  


 7          MS. WATSON:  2019-026, Gwinnett County:  On
  


 8     09/25/2019, we opened an investigation concerned a
  


 9     complaint from the Gwinnett County Elections Office that
  


10     they had discovered someone who had registered to vote
  


11     three separate times with different information.  The
  


12     individual submitting the voter registrations was named
  


13     Jason Jeter, using the address of 3297 Willow Fields Lane,
  


14     Loganville, Georgia.  Two of the three voter registrations
  


15     had fraudulent date of births entered.  We have been
  


16     unable to locate a Jason Jeter to interview him, but we
  


17     are recommending Mr. Jeter be bound over for violation of
  


18     two counts of 21-2-561(1).
  


19          MR. RAFFENSPERGER:  So I take it that Mr. Jeter will
  


20     not be on the phone call today?
  


21          MS. WATSON:  No.
  


22          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


23     Board?
  


24          MR. WORLEY:  I would make a motion that we bind over
  


25     Mr. Jeter to the Attorney General’s Office for further
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 1     action.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


 4          MR. RAFFENSPERGER:  Any further comments?  All those
  


 5     in favor of binding this case over to the Attorney
  


 6     General’s Office, signify by saying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Any -- any opposed?  Motion
  


 9     carries.  Next case?
  


10          MS. WATSON:  2019-032: Dawn B. Foster reported Court
  


11     Strickland [ph.] fraudulently using her home address to
  


12     completely a voter registration card.  Mr. Strickland was
  


13     interviewed and advised he was at the train station and
  


14     someone asked him to register to vote.  He said he was
  


15     already registered, and he just wrote down that address in
  


16     a hurry but confirmed that he never lived at that address
  


17     he provided.  There was no other registration date located
  


18     for Mr. Strickland.  We recommend Court Strickland be
  


19     bound over for violation of 21-2-561(3), when he knowingly
  


20     gave false information when registering as an elector.
  


21          MR. RAFFENSPERGER:  Okay.  Is Mr. Strickland on the
  


22     phone?
  


23          MS. WATSON:  No.  He is not.
  


24          MR. RAFFENSPERGER:  What is the disposition of the
  


25     Board?
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 1          MR. MASHBURN:  This is Matt Mashburn with a question,
  


 2     so his information was -- he was -- there was a canvasser,
  


 3     and he told the canvasser he was already registered, and
  


 4     he didn’t want to register again?
  


 5          MS. WATSON:  No.  He -- he told the -- he completed
  


 6     the form at the request of the canvasser and just wrote
  


 7     down that address, knowing that it was a fraudulent
  


 8     address.
  


 9          MR. MASHBURN:  The thing about this is whether to
  


10     send this back to y’all and go find the canvasser because
  


11     the canvasser might need to be brought up on this one.
  


12          MR. RAFFENSPERGER:  We could do that at a later date.
  


13     Handle this issue, and then circle back.
  


14          MR. MASHBURN:  Yeah.  I would -- I would make a
  


15     motion that we bind this over to the Attorney General’s
  


16     Office but also request the Investigator’s Office to maybe
  


17     open up a case about the canvasser or just check into the
  


18     canvassers.
  


19          MR. RAFFENSPERGER:  Okay.  Do we have a second for
  


20     the motion to send this to the Attorney General’s Office
  


21     for Court Strickland?
  


22          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


23          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


24     All those in favor of the motion as presented, signify by
  


25     saying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any opposed?  No opposed.  And
  


 3     then, Ms. Watson, the request from the State Election
  


 4     Board was to see if we could find this canvasser and do a
  


 5     full and thorough investigation.  Thank you.
  


 6          MS. WATSON:  Okay.
  


 7          MR. RAFFENSPERGER:  Next case?
  


 8          MS. WATSON:  19-055, Fulton County.  On November
  


 9     12th, 2019, Marion Brooks advised on November 5th, 2019,
  


10     she was told she could not cast a ballot because she had
  


11     been sent an absentee ballot.  She stated she had never
  


12     requested an absentee ballot.  Investigation shows records
  


13     to indicate Marion Brooks voted early advance on October
  


14     15th, 2019.  The signature on the application appeared to
  


15     be consistent with those on file for Marion Brooks.
  


16     Marion Brooks agreed that this was her signature.  Marion
  


17     Brooks returned to the poll on November 5th, 2019 and was
  


18     told that she had already voted.  Marion Brooks stated she
  


19     had not and was allowed to vote on a machine, casting a
  


20     second ballot for the same election.  Marion Brooks
  


21     advised that she did not realize she was voting for the
  


22     same election.
  


23          We’re recommending Marion Brooks be bound over for
  


24     21-2-572, repeat voting, and Fulton County Board of
  


25     Election and Registration and Election Director Richard
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 1     Barron, and Teresa Ajai [ph.] be bound over for a
  


 2     violation of State Election Board rule 183-1-14-
  


 3     .09(1)(a)(2), when an absentee ballot which has been voted
  


 4     shall be returned to and received by the Board of
  


 5     Registrars that shall be deemed to have been voted and no
  


 6     other ballot shall be issued to this same elector, and
  


 7     also 21-2-590, poll officer permitting unregistered or
  


 8     unqualified person to vote.
  


 9          MR. RAFFENSPERGER:  Okay.  Is Marion Brooks on the
  


10     phone call today?
  


11          MS. WATSON:  No.
  


12          MR. RAFFENSPERGER:  Okay.  Fulton County Board of
  


13     Elections, do they have anything they would like to add to
  


14     this case?
  


15          MS. RINGER:  No, Mr. Secretary.  Thank you.
  


16          MR. RAFFENSPERGER:  Board members, do you have any
  


17     questions, or do you have a motion?
  


18          MS. LE:  This is Anh Le.  I move to bind this case
  


19     over to the Attorney General’s Office for both
  


20     Respondents.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


22          MR. MASHBURN:  Second, Matt Mashburn.
  


23          MR. RAFFENSPERGER:  Any additional Board comments,
  


24     input?  Hearing none, all those in favor of the motion
  


25     before you, signify by saying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 3     Next case?  Telfair County.  Or did I skip one?
  


 4          MS. WATSON:  Yes.  2020-014, Fulton County.  On May
  


 5     18th, 2020, we received an installation update regarding
  


 6     video surveillances done at the 2020 primary election
  


 7     absentee ballot drop box locations.  Director Barron
  


 8     provided the update, which indicated multiple locations
  


 9     still required surveillance system installations or
  


10     repairs.  On June 8th, 2020, we received a complaint
  


11     regarding a security issue with the East Point Library
  


12     absentee ballot drop box located at 2757 Main Street, East
  


13     Point.  According to the complaint, a voter found the
  


14     absentee ballot drop box key still inside the drop box
  


15     lock, leaving the drop box unsecured.  Sage Fulton [ph.]
  


16     then advised that on June 8th, 2020, she dropped her
  


17     absentee ballot off at the drop box located at 7741
  


18     Roswell Road.  Ms. Fulton checked her MyVoter page later
  


19     and discovered her ballot had still not been counted.
  


20          Investigation showed in May 2020, we conducted site
  


21     inspections to each of the 20 drop box locations in
  


22     service at that time.  We also spoke to the vendor
  


23     contracted to install the video surveillance cameras at
  


24     each location.  We found all secure with video
  


25     surveillance hardware.  However, Fulton County advised the
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 1     surveillance video footage could only be retained for 14
  


 2     calendar days, which was not consistent with the Board
  


 3     rule at that time.
  


 4          As to allegation two, the poll workers leaving the
  


 5     key in the absentee ballot drop box, we were able to
  


 6     review the video showing the keys left in the drop box.
  


 7     We were able to confirm that no one tampered or removed
  


 8     any ballots.  The video shows the complainant take the
  


 9     keys from the drop box.  The complainant then took the
  


10     keys and dropped them off to an East Point PD Major Davis.
  


11     The keys were then returned to Fulton County.
  


12          As to allegation three, Sage Fulton dropped her
  


13     ballot in a drop box the day prior to the election on June
  


14     8th, 2020.  The absentee ballot has not been processed as
  


15     received or any documentation provided by the County.  The
  


16     County has stated previously that they received absentee
  


17     ballots in the drop box that did not have the outer
  


18     envelope, so they were unable to process them.  Fulton
  


19     County did not provide any documentation as to the
  


20     absentee ballot of Sage Fulton.
  


21          We’re recommending the following be bound over to the
  


22     AG’s Office: Fulton County Board of Registration and
  


23     Director Richard Barron for board rule 183-1-14-0.6-
  


24     .14(5), secure absentee ballot drop boxes when the County
  


25     deployed a video surveillance system that does not retain
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 1     video surveillance footage for at least 75 days, and OCGA
  


 2     21-2-386(a)(1)(a), safe-keeping, certification, and
  


 3     validation of absentee ballots when the election division
  


 4     staff left the ballot box key inside the lock of the
  


 5     absentee ballot drop box, and Fulton County Board of
  


 6     Registrations and Elections and Chief Registrar Ralph
  


 7     Jones for State Election Board rule 183-1-14-0.6-.14(10),
  


 8     for the failure to process an absentee ballot dropped in
  


 9     an official absentee ballot drop box in the same manner as
  


10     absentee ballots returned by mail.
  


11          MR. RAFFENSPERGER:  Okay.  Do Richard Barron or
  


12     anyone from Fulton County, Ralph Jones, wish to speak
  


13     before the Election Board?
  


14          MR. BARRON:  We do have the -- we -- all of our boxes
  


15     do have 75 days now and have been since I think the August
  


16     election.
  


17          MS. RINGER:  There was an issue with respect to our
  


18     ability to have that type of surveillance retained
  


19     initially, and as Mr. Barron has said, that has been
  


20     rectified.  Additionally, as noted in the report with
  


21     respect to the drop box key, reviewing of the surveillance
  


22     showed that no one had, in fact, tampered with the
  


23     absentee ballot box, so therefore, we would ask that that
  


24     matter not be bound over.
  


25          MR. RAFFENSPERGER:  Okay.  Board members, do you have
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 1     any questions?
  


 2          MR. MASHBURN:  Mr. Barron, this is Matt Mashburn.
  


 3     Just wanted to reemphasize or have a more direct question:
  


 4     did I understand you correct that there was no drop box
  


 5     anywhere in Fulton County for the November election or the
  


 6     January runoff that did not have video surveillance?  They
  


 7     all had video surveillance for the general election and
  


 8     the Senate runoff, correct?
  


 9          MR. BARRON:  Correct.
  


10          MR. MASHBURN:  This was just limited to the
  


11     primaries?
  


12          MR. BARRON:  Yeah.  Well, they all had video
  


13     surveillance.  They just didn’t -- they didn’t have 75
  


14     days of video surveillance memory.  They do -- they did
  


15     for November and January.
  


16          MR. MASHBURN:  Okay.  Thank you.
  


17          MS. LE:  This is Anh Le.  I have a question for the
  


18     county officials.  So if you were -- were you able to look
  


19     and see how this happened?  I know one key out of all the
  


20     boxes, but it’s also an election integrity issue, so the
  


21     question is were you able to understand how it happened
  


22     and how it was left behind, and has there been training or
  


23     something to address this so that, you know, going forward
  


24     it wouldn’t happen again?
  


25          MR. BARRON:  Yes.  We changed the ways in which the
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 1     key -- a voter came up while -- while the gentlemen were
  


 2     emptying that box, and I think it distracted the gentleman
  


 3     that was supposed to get the -- get the key, but they have
  


 4     a way now to check to make sure that they have the keys.
  


 5     They are bound up in a different way so that there is
  


 6     actually no way to -- to leave them in the drop box.
  


 7          MS. LE:  Okay.  Thank you.
  


 8          MR. BARRON:  They do a check before they leave the
  


 9     site.
  


10          MS. LE:  Thank you.
  


11          MR. RAFFENSPERGER:  Any additional questions from
  


12     Board members?  Now would be the appropriate time to make
  


13     a motion if you’re so inclined.
  


14          MR. WORLEY:  Mr. Secretary, this is David Worley.
  


15     Given that Fulton has corrected the situation, instituted
  


16     training, made it so that the keys would not be able to be
  


17     left further, and after not unexpected problems initially
  


18     setting up the video systems, you know, established that
  


19     all of the drop boxes have at least 75 days of
  


20     surveillance, I would move that we send Fulton a letter of
  


21     instruction in this case.
  


22          MR. RAFFENSPERGER:  Do we have a second?
  


23          MS. LE:  I -- I have a question.  I’m sorry.  Did the
  


24     voter end up getting to vote?  I know that they couldn’t
  


25     find the absentee ballot.  What happened with the voter in
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 1     the end?
  


 2          MS. WATSON:  No.  The voter was -- it is unknown what
  


 3     happened to the absentee ballot.
  


 4          MS. LE:  So she didn’t --
  


 5          MR. BARRON:  That’s from a different drop box too,
  


 6     correct?
  


 7          MS. WATSON:  That -- that’s correct.
  


 8          MS. LE:  So do I understand correctly that in the
  


 9     end, she did not have a vote that counted?
  


10          MS. WATSON:  It was not accounted for in the -- in
  


11     the system for credit for voting, so it -- we have no --
  


12     no way to know whether it was counted or not counted
  


13     because there is no documentation for it.
  


14          MS. LE:  I see.
  


15          MR. BARRON:  We did have a few hundred that were
  


16     deposited without the outer envelope, only the inner
  


17     envelope, so we were unable to identify the voters because
  


18     they just put the white envelope in.
  


19          MR. MASHBURN:  And just to clarify that, those were
  


20     not counted, correct?
  


21          MR. BARRON:  Correct.
  


22          MS. RINGER:  I want to make sure the Board
  


23     understands what Mr. Barron is saying.  The outer envelope
  


24     would be the envelope that would have the identification
  


25     of the voter, so if, in fact, this voter did not include
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 1     the outer envelope when she deposited her absentee ballot,
  


 2     we would have no way of being able to say whether, you
  


 3     know, who her vote was and if it counted, so at this
  


 4     juncture, we’re not able to say if the failure to count
  


 5     the voter’s absentee ballot is, in fact, one of Fulton
  


 6     County’s or the voter.
  


 7          MS. LE:  This is Anh Le.  I second the motion in
  


 8     consideration of the facts that number one, it’s been
  


 9     rectified as mentioned, and the voter in this case -- I
  


10     was concerned about the voter’s ability to vote or have it
  


11     counted, but given the circumstances, I understand.  So I
  


12     second the motion.
  


13          MR. RAFFENSPERGER:  Okay.  Any further comments?
  


14     Hearing none, all those in favor of the motion in front of
  


15     the Board, signify by saying aye.
  


16          THE BOARD MEMBERS (except Mr. Mashburn and Ms.
  


17     Sullivan):  Aye.
  


18          MR. MASHBURN:  No.
  


19          MS. SULLIVAN:  No.
  


20          MR. RAFFENSPERGER:  So that -- right now, it’s two-
  


21     two.  I’ll vote no against the motion, and it’s back
  


22     before the Board.  Is there a new motion?
  


23          MS. SULLIVAN:  This is Rebecca.  I’ll make a motion
  


24     that this case be bound over to the Attorney General’s
  


25     Office.
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 1          MR. RAFFENSPERGER:  Do we have a second?
  


 2          MR. MASHBURN:  Second.
  


 3          MR. RAFFENSPERGER:  All those in favor of the motion
  


 4     presented, signify by saying aye.
  


 5          THE BOARD MEMBERS (except Mr. Worley and Ms. Le):
  


 6     Aye.
  


 7          MR. RAFFENSPERGER:  Any opposed?
  


 8          MR. WORLEY:  No.
  


 9          MS. LE:  No.
  


10          MR. RAFFENSPERGER:  Okay. Motion -- three-two, motion
  


11     carries.  It heads to the Attorney General’s Office.
  


12     Thank you.  Next case?
  


13          MS. WATSON:  Next case is 2020-020, Telfair County.
  


14     During an absentee ballot drop box inspection at Telfair
  


15     County Elections Office in May of 2020, it was discovered
  


16     they were using a cardboard box instead of a locked
  


17     container for the absentee ballots to be deposited in.  A
  


18     drop slot was located in the door with a cardboard box
  


19     inside the Elections Office for absentee ballots to be
  


20     deposited in.  The container was not locked, and there was
  


21     nothing to prevent tampering or removal of ballots.  The
  


22     County corrected the drop box by having a wooden container
  


23     built that has a secure box for the ballots to be dropped
  


24     into from the slot.  We’re recommending that Telfair
  


25     County Board of Registrars and probate judge Elections
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 1     Supervisor Diane Walker and Chief Registrar Rebecca
  


 2     Widener be bound over to the AG’s Office for SEB rule 183-
  


 3     1-14-0.6-14.
  


 4          MR. MASHBURN:  Mr. Secretary, this is Matt Mashburn.
  


 5     I need to recuse myself from this case.
  


 6          MR. RAFFENSPERGER:  Okay.  Fair enough.  Any
  


 7     questions from any -- well, do we have any people from
  


 8     Telfair County?  Diane Walker, Rebecca Widener?
  


 9          MS. WATSON:  I believe Ms. Widener is on the phone.
  


10          MR. RAFFENSPERGER:  Good morning -- or good
  


11     afternoon, Ms. Widener.  You can speak if you’d like.
  


12          MS. THOMAS:  You are unmuted.
  


13          MS. WATSON:  We’re going to call her.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have any questions
  


15     or any input?  Do any of the Respondents want to speak to
  


16     this case?  Okay.  Hearing none, Board members, it’s
  


17     before you.  What is the disposition?
  


18          MR. WORLEY:  Well, Mr. Secretary, ordinarily I’d be
  


19     inclined to give Telfair County some leeway here and send
  


20     a letter of instruction, but since we’ve just established
  


21     a precedent that if there’s a problem with a drop -- drop
  


22     box, even a corrected one, we’re going to bind it over to
  


23     the Attorney General’s Office, so I’d make a motion to
  


24     bind this case over to the Attorney General’s Office.
  


25          MR. RAFFENSPERGER:  Do we have a second?
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 1          MS. LE:  This is Rebecca.  I’ll second that.
  


 2          MR. RAFFENSPERGER:  Okay.  Any further -- any further
  


 3     comments?  All those in favor of the motion before you,
  


 4     please do so signify by saying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 7     Thank you.  Next case?
  


 8          MS. WATSON:  Next case is 2020-115, Gwinnett County.
  


 9     In October of 2020, it was reported that a Daniel Wilowski
  


10     [ph.] had posted on the NextDoor app that he had two
  


11     absentee ballots for sale.  The investigation revealed the
  


12     post stated two absentee ballots for sale.  I was sent two
  


13     absentee ballots but have decided to vote in person.
  


14     18.95 for Biden voters, cash only, no charge for Trump
  


15     voters and complimentary MAGA hat.  I sense a storm
  


16     brewing in the horizon.  Mr. Wilowski was contacted, and
  


17     both ballots were confirmed to be in his name.  Mr.
  


18     Wilowski stated he had no intentions of selling or giving
  


19     the ballots to anyone.  He did not think that anyone would
  


20     take him seriously.  We recommend referring Mr. Wilowski
  


21     to the Attorney General’s Office for a violation of 21-2-
  


22     604.  The complainant in this case did call after the
  


23     notices went out and stated that she was contacted by the
  


24     Respondent, and he explained he was joking and wanted to
  


25     withdraw the complaint.  Mr. Wilowski also responded that
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 1     he was obviously joking and was displeased that we would
  


 2     spend time on this complaint.
  


 3          MR. RAFFENSPERGER:  Okay.  Is the Respondent on the
  


 4     phone?
  


 5          MS. WATSON:  He was, but he no longer is.
  


 6          MR. RAFFENSPERGER:  Board members, do you have any
  


 7     questions, or do you have a motion?
  


 8          MS. SULLIVAN:  This is Rebecca.  Because I think it
  


 9     is unlikely that this was serious and was most likely a
  


10     joke as explained by the Respondent, I would make a motion
  


11     that a letter of instruction be issued in this case.
  


12          MR. RAFFENSPERGER:  Okay.
  


13          MR. MASHBURN:  This is Matt Mashburn.  I have a
  


14     question.  Do you find out whether he actually had two
  


15     ballots?
  


16          MS. WATSON:  He did.
  


17          MR. MASHBURN:  He -- and did you figure out how he
  


18     got two ballots?
  


19          MS. WATSON:  They were both issued to him.
  


20          MR. MASHBURN:  Rebecca, I don’t -- I don’t mean to
  


21     interrupt your motion, but I want to ask that we send this
  


22     back and find out how he got two ballots, or we find out
  


23     if it’s a joke or not.  Is that -- will you accept that as
  


24     a friendly...
  


25          MS. SULLIVAN:  Sure.
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 1          MR. RAFFENSPERGER:  So Rebecca would be withdrawing
  


 2     her motion, and then, Mr. Mashburn, I believe you’re
  


 3     making a motion.
  


 4          MR. MASHBURN:  Yes.  If Rebecca takes no offense from
  


 5     it.
  


 6          MS. SULLIVAN:  I am not offended.
  


 7          MR. RAFFENSPERGER:  Do we have a second on that?
  


 8          MR. WORLEY:  I’ll second -- I’ll second Mr.
  


 9     Mashburn’s motion.
  


10          MR. RAFFENSPERGER:  Do we have any further
  


11     discussion?  All those in favor of sending this back so we
  


12     can get some additional information from the County as to
  


13     how the gentleman got two ballots so this will be brought
  


14     before us at a later date, signify by saying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Okay.  Thank you very much.  Next
  


17     case?
  


18          MS. WATSON:  Next case is 2020-119, Macon County.  On
  


19     Thursday, October the 15th, an investigator conducted an
  


20     inspection of the early voting precinct and discovered an
  


21     unsecured drop box inside of the Elections Office.  It was
  


22     found that a slot in the wall of the building led into the
  


23     Election Supervisor’s office to an unsecured cardboard box
  


24     for absentee ballots.  Patsy Johnson, the Elections
  


25     Supervisor, advises the office remains locked, and there
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 1     is video surveillance.  The County ordered a ballot box
  


 2     that could be secured and had it installed to correct the
  


 3     issue.  We’re recommending that Patsy Johnson, the
  


 4     Elections Supervisor for Macon County, to be referred to
  


 5     the Attorney General’s Office for SEB rule 183-1-14-0.6-
  


 6     14(8) and have talked to Patsy Johnson who did advise that
  


 7     after this inspection that they did have the metal box
  


 8     installed shortly after.
  


 9          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


10     accept the recommendation and refer it to the AG’s Office.
  


11          MR. WORLEY:  This is David Worley to second that.
  


12          MR. RAFFENSPERGER:  Okay.  Any further comments?
  


13     Hearing none, all those in favor of referring this to the
  


14     AG’s Office, please do so by signifying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


17          MS. WATSON:  The next case is listed as 2020-194,
  


18     Floyd County.  The attorney for one of the Respondents
  


19     requested a continuance that was -- was granted.
  


20          MR. RAFFENSPERGER:  Okay.  Fayette County.
  


21          MS. WATSON:  Yes.  The next case is 2020-197, Fayette
  


22     County.  We opened an investigation following an
  


23     allegation that Fayette County Board of Elections and
  


24     Registration failed to ensure and verify all votes on
  


25     memory cards were uploaded into the elections management
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 1     tabulation system.
  


 2          Investigation revealed there were four early voting
  


 3     locations, but the Fayette County library scanner was
  


 4     nearing the ten thousand count.  The memory card was
  


 5     exchanged for a new one and transported to Floyd Jones,
  


 6     where it was secured.  Fayette County Director Floyd Jones
  


 7     reported that at the end of early voting, he assumed there
  


 8     were only four cards and was satisfied when his office
  


 9     collected all four cards.  The fifth and final was
  


10     overlooked and left in one scanners.  When the audit was
  


11     being conducted and the numbers were not matching up, Mr.
  


12     Jones looked into the issue and discovered that there was
  


13     indeed a fifth card, which was located still inside the
  


14     scanner which was in storage.  The memory card that was
  


15     recovered contained 2,760 votes.  We’re recommending that
  


16     Fayette County Board of Election and Voter Registration
  


17     and Fayette County Elections Director Floyd Jones be bound
  


18     over to the AG’s Office for violation of State Election
  


19     Board rule 183-1-12-12(b), consolidation of results.
  


20          MR. RAFFENSPERGER:  Okay.  Does anyone from Fayette
  


21     County wish to speak on this?
  


22          MR. STOUGH:  Yes, this is Patrick Stough with the
  


23     Fayette County attorney’s office, speaking on behalf of
  


24     the Fayette County Board of Elections.  The Board
  


25     obviously acknowledges the serious errors that occurred in
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 1     this case, and as a result of those errors, the County
  


 2     conducted its own investigation.  That investigation
  


 3     identified numerous errors that were made by Mr. Jones
  


 4     that led to the issue including failure to account for
  


 5     memory cards.  As a result of the investigation, Mr. Jones
  


 6     resigned from his position, and he is no longer employed
  


 7     by the County.  In addition, steps are being taken to
  


 8     ensure that this doesn’t happen again, including a system
  


 9     of checks and balances to keep track of all memory cards
  


10     and service during an election.  A copy of the County’s
  


11     investigation can be made available to the Board or to the
  


12     AG’s Office as necessary, and if you have any questions,
  


13     I’m happy to try to answer them.
  


14          MR. RAFFENSPERGER:  Okay.  Members, do you have any
  


15     questions?  Do you have a motion that you would like to
  


16     make?
  


17          MR. WORLEY:  This is Mr. Worley.  Given the
  


18     seriousness of the infraction here and the resulting
  


19     issues relating to the confidence that the voters have in
  


20     the November election because such a large number of votes
  


21     were mislaid as it were prior to the recount being done
  


22     and the audit being done, I think it’s appropriate that --
  


23     that something more than a letter be done in this case,
  


24     and therefore, I would refer this to the Attorney
  


25     General’s Office and make a motion to do that.
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 1          MR. RAFFENSPERGER:  Do we have a second?
  


 2          MR. MASHBURN:  Matt Mashburn, second.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have any additional
  


 4     input or comments from any Board members?  If not, there’s
  


 5     a motion before you, a motion to approve to move this case
  


 6     to the Attorney General’s Office, signify by saying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 9     Okay.  Okay.  We have the Attorney General’s report, two
  


10     cases before us.
  


11          MS. MCGOWAN:  Thank you, Mr. Secretary.  For the
  


12     Attorney General report as you mentioned, we have two
  


13     cases to present.  They are SEB case number 2016-113 and
  


14     case number 2015-089 -- I believe that might initially
  


15     have been incorrect on the agenda, but the case number is
  


16     2015-089.  The first case --
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. MCGOWAN:  -- involved a -- case number 2016-113
  


19     involves a non-citizen voter and the Respondent agreed to
  


20     a consent order that includes a cease-and-desist, a public
  


21     reprimand, and a $500 civil penalty.  Case number 2015-089
  


22     involved the City of Snellville, and this case involved
  


23     the improper handling of provisional ballots during the
  


24     2015 municipal election by the election officials at the
  


25     City of Snellville.  With that negotiated consent order,
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 1     the Respondents agreed to a cease-and-desist, a public
  


 2     reprimand, and a $500 civil penalty.  So the Attorney
  


 3     General’s Office recommends that these consent orders be
  


 4     approved by the Board.
  


 5          MR. RAFFENSPERGER:  We can hear these, if you’re so
  


 6     inclined, individually or together.  What is the will of
  


 7     the Board?
  


 8          MR. WORLEY:  Mr. Secretary, I would make a motion
  


 9     that we accept the Attorney General’s recommendation in
  


10     both cases and authorize the Secretary to sign the consent
  


11     orders.
  


12          MR. RAFFENSPERGER:  Do we have a second?
  


13          MS. LE:  This is Anh Le.  I second.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


15     comment from any Board members?
  


16          MR. WORLEY:  I would -- I’m sorry.  I would make a
  


17     comment, Mr. Secretary.
  


18          MR. RAFFENSPERGER:  Okay.  Please do.
  


19          MR. WORLEY:  One of these cases is -- well, the
  


20     Snellville case I know in particular was one where we
  


21     asked the Attorney General to go back and negotiate an
  


22     appropriate penalty, so I just wanted to thank the
  


23     Attorney General’s Office for doing that.  That’s all.
  


24          MR. RAFFENSPERGER:  Okay.  Thank you.  All those in
  


25     favor of accepting SEB case 2016-113 and SEB case 2015-089
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 1     from the Attorney General’s Office with their
  


 2     recommendation, signify by saying aye.
  


 3          THE BOARD MEMBERS:  Aye.
  


 4          MR. RAFFENSPERGER:  Any opposed?
  


 5          MR. MASHBURN:  Aye.  No.  Not opposed. Aye.
  


 6          MR. RAFFENSPERGER:  Thank you.  Well, before I make -
  


 7     - take a motion for adjournment, if any Board members
  


 8     would like to speak with -- I know we’ve been going long
  


 9     here.  It’s four hours.  It’s a big part of our backlog,
  


10     but I really am grateful for your work, but we’ve also
  


11     come to a very contentious election cycle, so any Board
  


12     members would like to, you know, say anything, the floor
  


13     is yours right now.  Well, hearing none, I’ll entertain
  


14     the motion to adjourn.
  


15          MR. WORLEY:  So moved.
  


16          MR. MASHBURN:  Second.
  


17          MR. RAFFENSPERGER:  Okay.  Meeting is adjourned.
  


18     Thank you.
  


19          (Meeting adjourned 12:58PM)
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I. Background and Qualifications 


1. My name is Daniel A. Smith. I am Professor and Chair of Political 


Science at the University of Florida (“UF”). As I stated in my Original Expert 


Report dated December 13, 2019, counsel for the Plaintiffs in the above-captioned 


litigation retained me to provide consultation and analysis of Georgia’s voter 


registration data, as well as how Georgia handled absentee or provisional ballots 


across the state’s 159 counties in the 2018 General Election.  


2. My curriculum vitae (including a list of cases in which I have served 


as an expert witness) is provided with my Original Report. I am being paid $400 an 


hour for work in this case, plus any related expenses. 


II. Summary of Opinions Offered 


3. In my Original Report, I establish: 1) that there are clear 


administrative and record-keeping problems with the Georgia voter lists and voter 


history files, and that these problems stem from failure of the Georgia Secretary of 


State and the State Election Board to adequately oversee, train, and advise county 


officials on the proper handling of voter registration applications, the recording of 


voter histories, and the recording of absentee ballot and provisional ballot 


transactions; and 2) that registered voters in Georgia who are black are 


disproportionately more likely to cast an absentee ballot that is rejected by local 


election officials than white registered voters. I reach these conclusions based on 
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my analysis of voted ballots across Georgia’s 159 counties drawn from public 


records obtained from and maintained by the Georgia Secretary of State and the 


State Election Board.   


4. The report submitted by Defendants’ expert, Dr. Thomas L. Brunell, 


on February 3, 2020 (Brunell Report) does not change my overall conclusions 


about the administrative and record keeping problems with Georgia’s voter lists 


and voter history files and the disparities in the rejection rate of absentee ballots 


cast by black and white voters across Georgia. If anything, upon reviewing Dr. 


Brunell’s claims, and taking into consideration his criticism, my empirical findings 


are only bolstered.  


5. As in my Original Report, this Rebuttal Report draws entirely on 


publicly available data, follows prevailing professional standards, employs 


statistical methods used by fellow political scientists, and presents its findings in a 


clear and transparent manner.1 


                                                           
1 As with my Original Report, this Rebuttal Report does not rely on anecdotal 
evidence. It relies solely on the official election administration records maintained 
and disseminated by Georgia’s Elections Division of the Secretary of State’s 
Office and the State Election Board and my extensive experience with state 
elections systems. The Secretary and the State Election Board maintain the official 
list of registered voters (O.C.G.A. § 21-2-50(a)(14)). Included in the State Election 
Board and Secretary of State’s official repository of election administration data 
are the official records of individuals registered to vote in the state, their voter 
histories, their method of voting, whether an absentee ballot cast by a voter is 
accepted or not as valid, as well as Provisional ballots cast.  
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III. Analyzing Georgia Secretary of State’s Voter Files  


6. As with my Original Report, this Rebuttal Report draws on publicly 


available data produced by the Georgia Secretary of State and the State Election 


Board, including the statewide Voter List File dated October 15, 2018 (herewith 


referred to as the “Voter File”); the November 6, 2018 Statewide Voter History 


File (herewith referred to as the “Voter History File”); and the November 6, 2018 


Statewide Voter Absentee File (herewith referred to as the “Absentee File”).2 Dr. 


Brunell draws on these data for his Report, and follows the same methods and 


procedures as I describe in my Original Report.   


7. Before assessing Dr. Brunell’s Report, I would like to note that he 


does not challenge my characterization of Georgia having a single, uniform, top-


down, centralized voter list, with voter list information provided to county election 


                                                           
2 “Voter History File” is a Zip File 34147.zip (19.13 MB, Last Modified 
11/22/2019), available from the Georgia Secretary of State, Elections Division, for 
download at: https://elections.sos.ga.gov/Elections/voterhistory.do (Select “2018” 
for Election Year, select “Statewide” for Election Category, select “11/06/2018 – 
November 6. 2018 General/Special Election” for Election Name); “Absentee File” 
is a Zip File 34147.zip (192.95 MB, Last Modified 01/03/2019), available from the 
Georgia Secretary of State, Elections Division, for download at: 
https://elections.sos.ga.gov/Elections/voterabsenteefile.do (Select “2018” for 
Election Year, select “Statewide” for Election Category, select “11/06/2018 -0 
November 6, 2018 General/Special Election” for Election Name). 
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officials in real time. That is, “the state has a single platform that collects and 


stores all voter registration information from jurisdictions.”3   


8. The fact that there are so many errors in a top-down election 


administration system is troubling, as it raises questions as to the reliability of the 


underlying data. For example, I had intended to use the ballot return date field in 


the Absentee File in formulating my opinions, such as identifying non-UOCAVA 


absentee ballots returned after the state’s deadline, and determining the difference 


between when an absentee ballot is issued and when it is returned by a voter. The 


apparent data entry errors in the official Absentee File—errors that a Secretary of 


State with a uniform, top-down, centralized system could easily mitigate—makes it 


impossible for me to utilize methods that I could otherwise leverage to make 


inferences about the absentee ballot process in Georgia. Examples of data entry 


problems in the ballot return date field are numerous. For example, there are 17 


absentee ballots in the 2018 November election that supposedly have official return 


dates of “01/01/1900”; 32 that supposedly have official return dates of 


“01/11/2018”; and dozens more that have official return dates that are rife with 


                                                           
3 Sean Greene, Director of Research at the U.S. Election Assistance Commission 
(EAC), “Statewide Voter Registration Systems,” August 31, 2017, available for 
download: https://www.eac.gov/statewide-voter-registration-systems/ (last 
accessed December 9, 2019). 
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errors—such as “10/30/2017”, “11/07/0208”, “10/31/0218”, “10/25/0208”, 


“10/22/0018.”  


9. Turning to Dr. Brunell’s Rebuttal Report, rather than performing his 


analysis using the original data I obtained from the Georgia Secretary of State and 


which I understand was provided to Defendants in discovery, Dr. Brunell relies 


instead on a statewide “Voter History File” with a timestamp (December 19, 2019) 


that is about one month after the one I use in my Original Report and that I 


continue to use in this Rebuttal Report. Although the two files are quite similar, 


Georgia’s official December 2019 “Voter History File” documenting the 


November 2018 General Election that Dr. Brunell uses for his analysis contains 


“104 more people than the [November 2019] version that Prof. Smith used.” 


Brunell Report at 3. Even though Dr. Brunell without explanation chose not to use 


the same dataset I used in my analysis, following the procedures I outline in my 


Original Report, Dr. Brunell is able to link the three fixed-length text files by 


associating a unique voter ID in the Voter List File with the unique ID in the Voter 


History File and Absentee File, respectively, to conduct his analysis.4     


10. Dr. Brunell notes in his Report that “it is unclear how the final tally on 


the [Georgia Secretary of State] webpage accounts for provisional and 


                                                           
4 The field name for a voter’s unique identifier in the Voter History File is 
“Registration Number,” whereas the field name for a voter’s unique identifier in 
the Absentee File is “Voter.Registration.” 
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supplemental ballots cast,” Brunell Report at 3, an issue that I also encountered 


when doing the analysis for my Original Report. Dr. Brunell also notes that the 


Voter History File that he downloaded in December “is slightly different,” Brunell 


Report at 3, from the version that I downloaded a month earlier. That the state of 


Georgia’s official statewide Voter History File is not stable a year after the 2018 


General Election—as apparently “updates to this file are on-going,” Brunell Report 


at 3—is a matter of concern. In Dr. Brunell’s Report, he does not evince concern 


that “104 more people” have a recorded vote history in the state’s December 2019 


Voter History File compared to its November 2019 Voter History File. In my 


extensive experience as a scholar researching voting in various states, I have not 


previously encountered a situation where more than a year after a general election, 


the state’s official Voter History File for that election continues to fluctuate.    


11. Dr. Brunell also notes that the “total number of ballots cast” as 


reported on the Secretary of State’s webpage differs from the voter history file by 


only 708 ballots, “0.018 percent of the total ballots cast.” Brunell Report at 3. In 


my Original Report, I note that “the Voter History File has 604 more votes cast 


than what the state reported soon after the election,” this discrepency appears to be 


the result of the additional 104 voters included in the December 2019 Voter 


History File that Dr. Brunell relies on. But it is important to note that the 


discrepancy—between the state’s official total votes cast and either the November 
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2019 or December 2019 Voter History File is actually far greater than just 708 (or 


604) ballots when county by county results are considered, due to an aggregation 


bias, or an “ecological fallacy.” If we examine the official number of total ballots 


recorded across each of the state’s 159 counties according to the Secretary of 


State’s website, and compare them to the total number of votes cast in each county 


according to the November 2019 Voter History File, the absolute difference across 


the total votes cast is greater than 5,000 ballots cast.5 This is to say that on the 


whole, the aggregate numbers across the state differ by 604 or 708 depending on 


what version of the Voter History File is used, but this aggregation hides the 


magnitude of the discrepancy, because under count discrepencies in counties are 


cancelled out by over count discrepencies in other counties. Essentially, Dr. 


Brunell misses the trees for the forest.   


12. Table 1 shows the discrepancies at the county level of the official 


votes cast, that is, “votes received by choice in each contest for all participating 


counties,” according to the Secretary of State’s Official Results, and the total votes 


                                                           
5 Official county election results for the November 6, 2018 General Election are 
available as a Zip file, 
https://results.enr.clarityelections.com/GA/91639/222278/reports/detailxls.zip, 
(Last Accessed 03/01/2020),  available from the Georgia Secretary of State, 
Elections Division, for download at: 
https://results.enr.clarityelections.com/GA/91639/Web02-state.221451/#/. The 
datafile provides, “County level details for election results. Contains votes received 
by choice in each contest for all participating counties.”  
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cast according to the November 22, 2019 snapshot of the Voter History File 


downloaded from the Secretary of State’s website. The second to the most-right 


column shows the difference in the number of total votes cast according to the 


November 2019 Voter History File and the total votes cast according to the 


Secretary of State’s Official Results that continue to be publicized on its website. 


The final column shows the absolute difference between the total votes cast 


according to the November Voter History File and the Official Results as 


publicized on the Secretary of State’s website. The discrepancies in the total votes 


cast across many counties are not small, underlying the ecological fallacy when 


making comparisons at the statewide level. The 604 (or 708) difference in votes 


cast between the two official data sources from the Georgia Secretary of State no 


longer appear insignificant. Indeed, rather than a difference of just 0.018 percent of 


the total ballots cast, as Dr. Brunell reports, the absolute difference in total votes 


cast across the state’s counties is 0.13 percent (more than seven times greater).  


13. Further, in some counties, the discrepancy in official vote totals across 


the Secretary of State’s two official data sources is substantial. For Floyd County, 


the difference between the total votes cast according to the Secretary of State’s 


Voter History File and the Official Results is 995 votes; that is, the state’s Official 


Results tally is 995 votes less than what is reported in the state’s Voter History 


File, which amounts to 3.27 percent of the total ballots cast. The difference is 802 
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for DeKalb County, which amounts to 0.26 percent of the total votes cast. There 


are also substantial differences in the opposite direction. For example, the 


difference between the Official Results total and the total votes cast according to 


the Secretary of State’s Voter History File is 210 votes for Dougherty County, 


amounting to roughly 0.67 percent of the total votes cast. For Fulton County, the 


discrepancy is 761 ballots cast, or 0.18 percent of the total votes cast.   


14. Dr. Brunell characterizes my expectation that these numbers should 


match as “overly optimistic.” Brunell Report at 3. However, not only do these 


numbers not match exactly, as shown in Table 1, across many of Georgia’s 157 


counties, the total votes cast across these two official data sources are not even in 


the same ballpark. But because Dr. Brunell commits an ecological fallacy, he is 


unable to grasp the magnitude of the discrepancy. 


Table 1: County Differences in the Total Votes Cast between the 
Secretary of State’s Voter History File and the Secretary of State’s 
Official Results 


County 
Code 


County 
Name 


“N” 
Voter 
History 
File 


“Y” 
Voter 
History 
File  


Total 
Voter 
History 
File 


Total 
Registered 
Voters, 
SOS 
Website  


Total 
Ballots 
Cast, 
SOS 
Website 


Difference, 
Voter 
History 
File – SOS 
Website 
Total 


Absolute 
Difference, 
Voter 
History 
File – SOS 
Website 
Total 


1 Appling 2988 3844 6832 10613 6827 5 5 
2 Atkinson 1155 1377 2532 4252 2527 5 5 
3 Bacon 830 3007 3837 6010 3836 1 1 
4 Baker 557 626 1183 2232 1297 -114 114 
5 Baldwin 6202 9489 15691 23399 15690 1 1 
6 Banks 3869 2997 6866 10807 6867 -1 1 
7 Barrow 13949 13518 27467 47514 27459 8 8 
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8 Bartow 19659 17786 37445 64074 37441 4 4 
9 Ben Hill 1640 3952 5592 9258 5565 27 27 


10 Berrien 2785 3485 6270 10247 6265 5 5 
11 Bibb 30140 30746 60886 99934 60867 19 19 
12 Bleckley 1794 3074 4868 6944 4872 -4 4 
13 Brantley 2647 3037 5684 9984 5711 -27 27 
14 Brooks 2849 2901 5750 9911 5749 1 1 
15 Bryan 6074 8949 15023 25712 15019 4 4 
16 Bulloch 11475 12303 23778 39983 23746 32 32 
17 Burke 4564 4181 8745 14449 8758 -13 13 
18 Butts 2344 6683 9027 15280 8892 135 135 
19 Calhoun 1119 797 1916 2982 1912 4 4 
20 Camden 7802 9306 17108 31632 17119 -11 11 
21 Candler 1079 2464 3543 5572 3549 -6 6 
22 Carroll 20284 21685 41969 72908 41959 10 10 
23 Catoosa 9578 14261 23839 40513 23836 3 3 
24 Charlton 1672 1721 3393 6072 3391 2 2 
25 Chatham 65261 38648 103909 188315 103841 68 68 
26 Chattahoochee 578 499 1077 3132 1107 -30 30 
27 Chattooga 3772 3696 7468 11099 7464 4 4 
28 Cherokee 52655 53970 106625 165612 106632 -7 7 
29 Clarke 20432 23127 43559 70597 43450 109 109 
30 Clay 465 721 1186 1856 1191 -5 5 
31 Clayton 38756 53671 92427 169574 92403 24 24 
32 Clinch 917 1348 2265 3884 2268 -3 3 
33 Cobb 174857 137675 312532 486696 312488 44 44 
34 Coffee 4561 8104 12665 21900 12669 -4 4 
35 Colquitt 6391 6614 13005 21948 13001 4 4 
36 Columbia 29093 32690 61783 95779 61779 4 4 
37 Cook 2495 3324 5819 9423 5816 3 3 
38 Coweta 29712 28541 58253 91585 58194 59 59 
39 Crawford 2144 2810 4954 7459 4953 1 1 
40 Crisp 2509 4582 7091 11674 7082 9 9 
41 Dade 2778 2702 5480 10496 5478 2 2 
42 Dawson 4132 7477 11609 18278 11606 3 3 
43 Decatur 4347 4821 9168 15201 9172 -4 4 
44 DeKalb 143252 171102 314354 494731 313552 802 802 
45 Dodge 3196 3872 7068 11055 7079 -11 11 
46 Dooly 1716 2094 3810 5669 3811 -1 1 
47 Dougherty 18217 13110 31327 57817 31537 -210 210 
48 Douglas 21850 33550 55400 89305 55358 42 42 
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49 Early 2101 2056 4157 6992 4159 -2 2 
50 Echols 341 799 1140 1929 1146 -6 6 
51 Effingham 11932 11496 23428 38132 23426 2 2 
52 Elbert 3114 4303 7417 11123 7418 -1 1 
53 Emanuel 3914 3831 7745 12343 7751 -6 6 
54 Evans 1091 2368 3459 5569 3461 -2 2 
55 Fannin 5226 6025 11251 17200 11250 1 1 
56 Fayette 24350 33759 58109 83763 58118 -9 9 
57 Floyd 15417 16018 31435 52469 30440 995 995 
58 Forsyth 36431 57114 93545 143680 93526 19 19 
59 Franklin 4266 3905 8171 13069 8171 0 0 
60 Fulton 182526 241852 424378 703177 425139 -761 761 
61 Gilmer 5680 6879 12559 19069 12554 5 5 
62 Glascock 569 734 1303 1837 1304 -1 1 
63 Glynn 13365 19428 32793 54274 32767 26 26 
64 Gordon 9170 8693 17863 30086 17858 5 5 
65 Grady 4118 4274 8392 13546 8398 -6 6 
66 Greene 2787 6237 9024 12081 9025 -1 1 
67 Gwinnett 157818 158059 315877 525568 315815 62 62 
68 Habersham 4638 10903 15541 24707 15540 1 1 
69 Hall 39513 27884 67397 114817 67582 -185 185 
70 Hancock 1529 2016 3545 5601 3554 -9 9 
71 Haralson 6006 4608 10614 17923 10612 2 2 
72 Harris 8018 7995 16013 22877 16019 -6 6 
73 Hart 3983 5682 9665 14706 9666 -1 1 
74 Heard 2356 1711 4067 6678 4065 2 2 
75 Henry 34973 63773 98746 154376 98743 3 3 
76 Houston 21283 38111 59394 93924 59370 24 24 
77 Irwin 1379 2175 3554 5277 3569 -15 15 
78 Jackson 10986 15968 26954 42272 26950 4 4 
79 Jasper 2547 3382 5929 9030 5949 -20 20 
80 Jeff Davis 1913 2915 4828 7556 4830 -2 2 
81 Jefferson 3364 3420 6784 10349 6789 -5 5 
82 Jenkins 1134 1757 2891 4677 2889 2 2 
83 Johnson 1277 2210 3487 5060 3489 -2 2 
84 Jones 4695 7777 12472 18194 12469 3 3 
85 Lamar 3140 4231 7371 11288 7373 -2 2 
86 Lanier 914 1773 2687 5034 2689 -2 2 
87 Laurens 9187 9786 18973 28805 18998 -25 25 
88 Lee 7396 6176 13572 21012 13571 1 1 
89 Liberty 6294 9121 15415 31051 15404 11 11 
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90 Lincoln 1682 2297 3979 5748 3983 -4 4 
91 Long 1842 2131 3973 7606 4007 -34 34 
92 Lowndes 12632 23165 35797 67459 35817 -20 20 
93 Lumpkin 3721 7869 11590 19567 11587 3 3 
94 Macon 1638 2593 4231 6569 4244 -13 13 
95 Madison 5944 5780 11724 18018 11724 0 0 
96 Marion 1471 1464 2935 4468 2935 0 0 
97 McDuffie 2853 5902 8755 13587 8819 -64 64 
98 McIntosh 2027 3392 5419 8962 5425 -6 6 
99 Meriwether 5342 3340 8682 13710 8678 4 4 


100 Miller 1154 1166 2320 3814 2322 -2 2 
101 Mitchell 3551 3911 7462 13324 7470 -8 8 
102 Monroe 5949 7040 12989 18724 12987 2 2 
103 Montgomery 1905 1626 3531 5145 3535 -4 4 
104 Morgan 3741 5837 9578 13100 9580 -2 2 
105 Murray 5728 5393 11121 19170 11114 7 7 
106 Muscogee 31128 32197 63325 112540 63451 -126 126 
107 Newton 21210 22012 43222 69805 43213 9 9 
108 Oconee 8102 12648 20750 27538 20796 -46 46 
109 Oglethorpe 2667 3836 6503 9473 6500 3 3 
110 Paulding 25200 36199 61399 98948 61399 0 0 
111 Peach 3219 7212 10431 16632 10472 -41 41 
112 Pickens 7670 5748 13418 21151 13394 24 24 
113 Pierce 1967 4948 6915 10855 6897 18 18 
114 Pike 3772 4787 8559 12212 8561 -2 2 
115 Polk 4683 8211 12894 20970 12901 -7 7 
116 Pulaski 871 2763 3634 5293 3635 -1 1 
117 Putnam 3894 5455 9349 13578 9363 -14 14 
118 Quitman 419 518 937 1519 951 -14 14 
119 Rabun 1855 5751 7606 11513 7605 1 1 
120 Randolph 1251 1557 2808 4154 2805 3 3 
121 Richmond 36238 34158 70396 122747 70360 36 36 
122 Rockdale 12044 24704 36748 58299 36731 17 17 
123 Schley 517 1420 1937 2645 1937 0 0 
124 Screven 2484 2963 5447 8594 5438 9 9 
125 Seminole 1882 1352 3234 5341 3248 -14 14 
126 Spalding 10109 14366 24475 41325 24471 4 4 
127 Stephens 2406 6687 9093 17058 9118 -25 25 
128 Stewart 870 904 1774 2917 1829 -55 55 
129 Sumter 4168 6361 10529 16395 10594 -65 65 
130 Talbot 1900 1048 2948 4334 2962 -14 14 
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131 Taliaferro 323 614 937 1211 938 -1 1 
132 Tattnall 2722 3950 6672 11036 6663 9 9 
133 Taylor 1182 2092 3274 5068 3301 -27 27 
134 Telfair 1631 2020 3651 5525 3650 1 1 
135 Terrell 1996 1956 3952 6366 3951 1 1 
136 Thomas 7900 9402 17302 27686 17297 5 5 
137 Tift 5492 8219 13711 22064 13702 9 9 
138 Toombs 3320 5556 8876 15700 8887 -11 11 
139 Towns 1852 4319 6171 9386 6167 4 4 
140 Treutlen 807 1816 2623 4025 2621 2 2 
141 Troup 11454 12519 23973 38876 23977 -4 4 
142 Turner 1207 2068 3275 5126 3285 -10 10 
143 Twiggs 1997 1813 3810 5849 3807 3 3 
144 Union 4776 7140 11916 17800 11912 4 4 
145 Upson 3234 7362 10596 15930 10602 -6 6 
146 Walker 9576 12003 21579 38613 21574 5 5 
147 Walton 22590 16181 38771 61655 38771 0 0 
148 Ware 4937 6134 11071 18506 11064 7 7 
149 Warren 808 1464 2272 3519 2273 -1 1 
150 Washington 3556 4648 8204 11988 8200 4 4 
151 Wayne 3767 6376 10143 15675 10158 -15 15 
152 Webster 405 693 1098 1493 1102 -4 4 
153 Wheeler 1367 570 1937 2751 1942 -5 5 
154 White 5510 5967 11477 18137 11479 -2 2 
155 Whitfield 16758 10675 27433 46058 27432 1 1 
156 Wilcox 1415 1408 2823 4237 2824 -1 1 
157 Wilkes 2002 2376 4378 6345 4394 -16 16 
158 Wilkinson 2435 1839 4274 6016 4276 -2 2 
159 Worth 4445 3425 7870 12645 7867 3 3 


Total  1833052 2117457 3950509 6428581 3949905 604 5016 
 


IV. Casting an Absentee Ballot in Georgia 


15. Dr. Brunell criticizes my use of the October 15, 2018 statewide Voter 


File. Brunell Report at 5. As I state in my original Report, I rely on this file 


because it is well within the state’s 29-day registration window prior to Election 
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Day, and should, therefore, contain all registrants who are eligible to vote in the 


November election. Despite his criticism, Dr. Brunell does not suggest that I 


should use a different statewide Voter File. 


16. Dr. Brunell criticizes my use of the “MAILED” ballot style as 


contained in the Secretary of State’s Absentee File to determine whether or not a 


voter cast an absentee mail ballot. Brunell Report at 5. He assumes that Georgia’s 


ballot style field indicates “the method by which the ballot was delivered to the 


voter, not how the ballot was cast.” Brunell Report at 5 (emphasis removed). 


Notwithstanding Dr. Brunell’s criticism of my Original Report, he relies on the 


exact same assumption that I rely upon—that the ballot delivery method (according 


to the ballot style field of the Absentee File) is also the method by which a voter 


casts his or her ballot.  


17. Dr. Brunell writes in a footnote in his Report, without citation to any 


source, that “[e]lectronically delivered ballots are overwhelmingly Georgia 


residents in the military who are living overseas during the election. They can 


request a ballot be delivered via email. Those ballots have to be printed out and 


mailed back.” Brunell Report at 5 n.3.  


18. For this report, I adopted Dr. Brunell’s assumptions as described 


above, and reran my analysis to include all ballots in the Absentee File that have 


either a “MAILED” or “ELECTRONIC” code in the ballot style field, assuming 
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for the sake of argument that these types of delivered ballots were returned in the 


mail by a voter. This approach added 4,036 ELECTRONIC ballots to the 227,068 


MAILED ballots in the Absentee File field, which totals 231,104 absentee ballots 


that Dr. Brunell and I assume were returned by voters via mail.  


19. My analysis that follows in the next section—after the addition of 


4,036 individuals who have an ELECTRONIC code in the ballot style field—is 


consistent with the analysis I offer in my Original Report. This is not surprising, 


given that Dr. Brunell’s ballot style assumption increases the number of ballots 


considered to be mailed in by less than 2 percent. 


III. Racial/Ethnic Breakdown of Rejected Absentee (Vote by Mail) 
Ballots in the 2018 General Election, including the Ballot Status 
Code of MAILED and ELECTRONIC 


20. Adopting Dr. Brunell’s assumption that ballots with a ballot style 


code of MAILED or ELECTRONIC were returned by mail, I calculate there to be 


223,776 absentee ballots that were accepted (an increase from the 219,731 in my 


Original Report) and 7,328 that were rejected (an increase from the 7,074 in my 


Original Report) by local election officials, for a total of 231,104 MAILED or 


ELECTRONIC absentee ballots. Of the 7,328 MAILED or ELECTRONIC 


absentee ballots that were rejected, 7,074 (96.5%) have a ballot style code of 


MAILED, and 254 (3.47%) have a ballot style code of ELECTRONIC. 


Proportionately, however, absentee ballots with a ballot style code of 


Case 1:18-cv-05391-SCJ   Document 259   Filed 03/04/20   Page 16 of 26







17 
 


ELECTRONIC have a considerably higher rejection rate (5.91%) compared to 


those with a ballot style code of MAILED (3.12%).  


21. As in my Original Report, I join the Voter File with the Voter History 


File and the Absentee File to calculate the rejection rates of absentee ballots (that 


is, that have a ballot style code of MAILED or ELECTRONIC) that were cast by 


black voters and white voters. There are 390 individuals (out of the 231,104, or 


0.17%) with an absentee ballot status of Accepted or Rejected in the Absentee File 


who are not found in the Voter File; as such, I drop them from the forthcoming 


analysis, which leaves me with 230,714 individuals who have a ballot style code of 


MAILED or ELECTRONIC and a ballot status code of either Accepted or 


Rejected, and who have race or ethnicity data.  


22. Of the 230,714 records in the Absentee File with a MAILED or 


ELECTRONIC code in the ballot style field that were recorded as either accepted 


or rejected in the ballot status field, 85.5% were cast by white or black voters in the 


2018 General Election. With the addition of absentee voters with an 


ELECTRONIC ballot style field, this percentage remains the same as in my 


Original Report that limits the analysis to only those absentee voters with a 


MAILED ballot style. Of the 111,532 absentee ballots (both MAILED and 


ELECTRONIC) cast by white voters, 2.35% were rejected by local election 


officials, up slightly from the figure in my Original Report (2.3%). Of the 85,773 
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absentee ballots (both MAILED and ELECTRONIC) cast by black voters, 3.74% 


were rejected by local election officials, again, up slightly from the figure in my 


Original Report (3.7%).   


23. As in my Original Report, Figure 1 and Figure 2 provide a 


visualization of the considerable variation in rejected absentee ballots with a ballot 


style of MAILED or ELECTRONIC cast by black and white voters across 


Georgia’s 159 counties in the 2018 General Election.6 Each circle (or dot) in 


Figure 1 represents a Georgia county, and the size of the circle is proportional to 


the total number of MAILED or ELECTRONIC absentee ballots that were cast in 


each county.7 The X-axis (horizontal) in Figure 1, labeled “% of Absentee Ballots 


Cast by Blacks,” is the percentage (from 0% to 100%) of all (valid and rejected) 


MAILED or ELECTRONIC absentee ballots cast in a county by black voters. The 


Y-axis (vertical) in Figure 1, labeled “% Rejected Absentee Ballots Cast by 


Blacks,” is the percentage (from 0% to 20%) of MAILED or ELECTRONIC 


absentee ballots cast by black voters that were rejected in a county. The weighted 


(by the number of MAILED or ELECTRONIC absentee ballots) red regression 


                                                           
6 Counties with no rejected MAILED or ELECTRONIC absentee ballots cast by 
either black or white voters are dropped from Figures 1 through Figure 3. Some 
small counties, because they have too few MAILED or ELECTRONIC absentee 
ballots, cannot be seen on these graphs. 
7 For reference purposes, the figure labels counties with the greatest number of 
MAILED or ELECTRONIC absentee ballot as well as some with rejection rates 
that are outliers. 
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line in Figure 1 shows the positive relationship between the percentage of 


MAILED or ELECTRONIC absentee ballots cast in a county by black voters and 


the rejection rate of MAILED or ELECTRONIC absentee ballots cast by black 


voters in a county.  


Figure 1: Percentage of Rejected Absentee Ballots (MAILED or 
ELECTRONIC) Cast by Black Voters, by County 


 
 


 
24. For example, it is clear from Figure 1 that although black voters made 


up roughly 40% of all MAILED or ELECTRONIC absentee ballots cast in 
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Gwinnett County, nearly 8% of MAILED absentee ballots cast by black voters 


were rejected. Other counties, including Glynn, Atkinson, Candler, Putnam, Polk, 


and Pickens counties, where less than half of all MAILED or ELECTRONIC 


absentee ballots were cast by black voters, between 9% and 17% of MAILED or 


ELECTRONIC absentee ballots cast by black voters were rejected. These figures 


are nearly identical to those in my Original Report.  


25. Figure 2 replicates this visual analysis for the percentage of all 


MAILED or ELECTRONIC absentee ballots cast by white voters in a given 


county, and the respective rejection rate of MAILED or ELECTRONIC absentee 


ballots cast by white voters. The weighted red regression line in Figure 2 has a 


negative slope, indicating that as the percentage of all MAILED or ELECTRONIC 


absentee ballots cast by white voters in a county increases, the rejection rate of 


MAILED or ELECTRONIC absentee ballots cast by white voters decreases. 


Again, these figures are nearly identical to those in my Original Report.  
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Figure 2: Percentage of Rejected Absentee Ballots (MAILED or 
ELECTRONIC) Cast by White Voters, by County 


  
 


 


26. Since Dr. Brunell was apparently confused by these two figures: 


“…the logic behind Figures 1 and 2 in his report escapes me.” Brunell Report at 9. 


I offer a new plot that is very easy to interpret. In order to visualize the sizeable 


disparity in the rates of rejected absentee ballots cast by black and white voters 


across Georgia’s 159 counties, Figure 3 displays the percentage of rejected 


absentee ballots (MAILED or ELECTRONIC) cast by black voters in a county, 
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compared to the percentage of rejected absentee ballots cast by white voters in that 


county. If the absentee ballot rejection rates were the same for white and black 


voters, all the counties would fall along the diagonal 45 degree dashed line. The 


horizontal (x-axis) is the rejection rate of absentee ballots (from 0 percent to 20 


percent) cast by white voters in a county, and the vertical (y-axis) is the rejection 


rate of absentee ballots (from 0 percent to 20 percent) cast by black voters in each 


county.   


27. As is clear from the plot, of the roughly 100 counties with more than 


zero rejected MAILED or ELECTRONIC absentee ballots cast by either black or 


white voters, 70% fall above the 45 degree line, indicating that in the 2018 General 


Election, the rejection rate for black voters casting an absentee ballot through the 


mail (MAILED or ELECTRONIC style code) exceeded that of white voters across 


most of Georgia’s counties. For example, in Warren County, over 13% of absentee 


ballots cast by black voters were rejected, but less than 4% of absentee ballots cast 


by white voters were rejected. In Gwinnett and DeKalb counties, black voters were 


nearly twice as likely to have their absentee ballot rejected than white voters. Even 


in Polk County, where more than 10% of white voters’ absentee ballots were 


rejected, nearly 17% of absentee ballots cast by black voters were rejected. The 


pattern is clear: black voters who cast an absentee ballot with a ballot style of 
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MAILED or ELECTRONIC were more likely to have their absentee ballot rejected 


across Georgia’s counties than white voters.  


Figure 3: Percentage of Rejected Absentee Ballots (MAILED or 
ELECTRONIC) Cast by Black Voters and White Voters, by County 


 


 


V. Conclusion   


28. In conclusion, notwithstanding Dr. Brunell’s criticisms, my analysis 


of Georgia’s voter lists and individual voting records continues to identify election 


administration record keeping problems. Furthermore, after adopting Dr. Brunell’s 
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assumptions regarding the ballot style field, I continue to find that black absentee 


voters (MAILED or ELECTRONIC) are more likely to cast ballots that are 


rejected than white voters.  


29. I would like to reserve the right to continue to supplement my 


declarations in light of additional facts, data, and testimony. 


30. I declare under penalty of perjury that the foregoing is true and 


correct. Executed this 4th day of March, 2020, at Alachua County, Florida. 


       
Daniel A. Smith, Ph.D.  
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July 26, 2021 


Sent via First Class Mail and Email (organizing@fairfightaction.com) 


Hon. Brad Raffensperger 


Georgia Secretary of State 


214 State Capitol 


Atlanta, Georgia 30334 


soscontact@sos.ga.gov 


Dear Secretary Raffensperger: 


We write as leading voting rights and civil rights organizations to express our deep concern regarding your actions 


and dangerous rhetoric about Fulton County elections administration and demand the Secretary of State to not 


take over the Fulton County elections and to allow the county to remain responsible for the hiring of election 


staff. 


For several months following the November 2020 election, you rejected conspiracy theories and repudiated the 


individuals who spread them, and you stated repeatedly that the election was run properly and decided fairly. You 


even made national news for declining to break the law on behalf of Donald Trump. You did not demonize 


Fulton County elections officials after that election, nor did you contribute to the baseless Fulton-focused 


conspiracy theories at the time. In fact, your lieutenant, Gabriel Sterling, repeatedly tried to debunk these 


conspiracy theories and defend Fulton elections officials' work. But that was then. 


However, after coming under attack from conspiracy theorists, and with your political future in doubt, you have 


joined in on pushing narratives that fuel the same lies you once purported to reject. In your newfound 


appreciation for the Big Lie, you have focused on Fulton County specifically, siding with conspiracy theorists over 


county elections officials, and continuing a pattern of villainizing public servants in our state's largest county.' 


Recently, you have embraced ongoing attempts by Fulton-centric conspiracy theorists to sow doubt in an election 


you also claim was properly administered. In this regard you have positioned yourself on the side of Donald 


Trump, who has praised the sham review of Fulton mail ballots and claimed, without evidence and without 


sufficient pushback from your office, that this charade will somehow change the results of the election. 


1


1n the aftermath of the disastrous June 9, 2020 primary election, you and your staff attempted to place blame on Fulton County 


alone. Behind closed doors in your office, however, your staff tracked twenty (20) Georgia counties that were required to keep 


polls open late because election administration failures were experienced statewide. 
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Secretary Raffensperger 
July 26, 2021 
Page 2 of3 


Not surprisingly, while you winked and nodded to the likes of a 9/11 truther and a bamboo-fiber-obsessed 


treasure hunter who are spearheading the Fulton County ballot resurrection and known for pushing violent 


election conspiracies, multiple spinoff conspiracy theories have emerged. (Flashback: Your office mocked one 


of these individuals in a January 1, 2021 press release, in which you said he lacked election expertise and 


credibility. But now you are following him down Fulton County rabbit holes.) Many of these new, dangerous 


lies stemming from this sham ballot review have been spread by the likes ofTucker Carlson, while others 


promulgated from more obscure but equally dangerous sources. 


A participant in the January 6 insurrection events at the United States Capitol published a lie- and error


ridden post about Fulton County mail ballot forms on a far-right website, and she quickly found a prominent 


elected official to validate her supposed findings. (It was you, Mr. Secretary.) Not only did you take this 


person's post at face value, you also rushed to Twitter to use the unverified content as a justification to once 


again attack Fulton County elections officials. You announced a potential investigation, citing as justification 


the insurrection participant's so-called "new revelations." Georgia Public Broadcasting later determined that 


these "revelations" were false, but you did not bother to retract your unfounded attacks on Fulton elections 


officials. 


It is profoundly dangerous that you would now use the authority and resources of your office to amplify and 


legitimize disinformation pushed by the same figures and outlets who sought to undermine the election that 


you said was run so well. Embracing the tactics and rhetoric of dangerous extremists will not make those 


extremists go away. While you have spoken repeatedly about the threats against you, your staff, and your 


families, your office has shown a disregard for the safety of others2 and you have failed to recognize that your 


actions and rhetoric are making it more likely that the same individuals who have targeted you will now 


target those you expose or repeatedly attack. 


Mr. Secretary, if you were truly interested in helping Fulton County voters, you would work with county 


election officials rather than against them. You would not have supported a bill that eliminated the county's 


successful mobile voting program. You would not have supported a bill that took away 30 of Fulton's 38 very 


popular ballot drop boxes. You would not have supported a bill that criminalizes the act of a volunteer 


handing a Fulton County voter a bottle of water as they wait in line to vote. Above all, you would not be 


engaging in ugly, saber-rattling threats to use SB 202's anti-democratic county takeover provisions to seize 


power from Fulton County. 


1n January, leaked audio emerged from a phone call between Donald Trump and your office. The audio leaked to the press 


revealed the name of a Fulton County elections worker. In addition, your lieutenant Gabriel Sterling exposed a voter in his 


Fulton County neighborhood with the callousness of a high school online bully. 


1270 Caroline Sueet, NE j Suite Dl20-311 j Atlanta, Georgia 30307 







Secretary Raffensperger 
July 26, 2021 
Page 3 of3


Your office continues to irresponsibly trumpet calls for the investigation and forced removal of the elections 
supervisor and other senior members of the Fulton election staff. Social media posts that target otherwise
private citizens by name, at a time when elections officials like you are facing an increased number of threats, 
are dangerous, irresponsible, and beneath the stature of a statewide elected official. In the words of your 
machines manager Gabriel Sterling, "Someone is going to get killed." 


Simply put, your actions and rhetoric endanger the lives and safety of county officials and undermine free and 
fair elections. It is a pattern of self-indulgent political theater that threatens the safety of Fulton election 
workers and election workers everywhere. As voting and civil rights advocates, we have a responsibility to 
speak out against these irresponsible actions and in defense of our democracy. We implore you to calm down 
your rhetoric and remember the safety of all those involved in the elections process, not simply those closest 
to you. 


Local county election boards must be able to manage their elections without fear of a partisan takeover or 
reprisal by state officials motivated by partisan goals. Fulton County must not be a scapegoat for the Secretary 
of State's office to curry favor with an anti-voting radicalized political base. 


A state takeover of Fulton County would be an unprecedented partisan power grab that vilifies county 
election officials as a smokescreen for your office's failures, which of course go far beyond Fulton County 
lines. Using your taxpayer-funded platform for partisan gain in the midst of a reelection bid is disrespectful to 
your office and the voters who put you there. 


It is past time for you to stop playing partisan games and deliver on the responsibility of supporting county 
boards of election, not undermining or attacking them. We, the undersigned, demand your office reject any 
partisan attempt to take over Fulton County elections through Senate Bill 202 or through any other means, 
and we further demand your office allow the county to remain responsible for the hiring of election staff. To 
do otherwise would be a dangerous attack on our democracy. 


Respectfully, 


Center for Popular Democracy 


New Georgia Project Action Fund 


Planned Parenthood Southeast Advocates 


Fair Fight Action 


Common Cause Georgia 


1270 Caroline Sueet, NE j Suite Dl20-311 j Atlanta, Georgia 30307 
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From: ORR Administration <openrecords@sos.ga.gov> 
Date: Wed, Mar 31, 2021, 2:25 PM 
Subject: ORR #  - Nick  - Estimate Letter 
To: Nick  


Good Afternoon, 


This letter is in response to your Open Record Request received made pursuant to Georgia's Open 
Records Act (O.C.G.A. § 50-18-70). We've attached. a few times that are available; however, please see 
below for the remaining items per your request. 


1. The NCOA letters are associated with this case which is still an open case and the information 
you are requesting is in regards to a pending and ongoing investigation. Pursuant to O.C.G.A. 
§ 50-18-72(a)(4), the Secretary of State's Office is unable to produce the information pertaining 
to a pending investigation, therefore, the information is not publicly available at this time. 


Prior to producing these records, our office will need additiona] time to review the identified records 
and determine what information contained in such records is required to remain confidential by law 
or is otherwise exempt from disclosure. 


Redactions will be made only to the extent authorized by law. Pursuant to state law, such confidential 
or exempt information found in the responsive records will be redacted, including, but not limited to, 
the following: individuals' day and month of birth; unlisted telephone number; personal email address; 
personal cellular telephone number; social security number; driver's license number; financial 
information; health information; information that (if disclosed) would compromise election security; 
records of election cases pending investigation; communications subject to attorney-client privilege; 
and attorney-work product. See O.C.G.A. § 50-18-72(a)(l)-(4), (20) (A), (21), (25)(A), (34), (41), (42), and 
(44); O.C.G.A. § 21-2-225; and O.C.G.A. § 21-2-379.24. 
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In accordance with O.C.G.A. § 50-18-71(c)(l ), the estimated cost for retrieving, reviewing, and 
redacting the identified records is $914.50. Because the cost estimate is more than $25.00, agreement 
to pay the estimated charges is required prior to conducting the search. The estimated cost and time 
does not include the first fifteen minutes, which are withou t charge and were used to cond uct an initial 
search of our records. 


In light of earlier open records requests received and the ongoing processing of such requests, the 
responsive, redacted records are estimated to be ready for production within 90 business days from 
our office's receipt of your acceptance of charges. Charges must be accepted within 7 business 
days or the request will be deemed abandoned and pre-payment must be received within 30 days 
or the request will be deemed abandoned. 


Sincerely, 


Open Records Officer 


Georgia Secretary of State 


openrecords@sos.ga .gov 
https:ijsos.ga .gov/Open Records/ 


-::;:::::::-::; • .::::.!"~::'-=- ===--==-' 
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This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain information that is 
proprietary, privileged, confidential o r otherwise legally exempt from discllosure. If you are mot the named addressee, you are not authorized to 
read, print, retain, copy or dissemina,te this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message 


From: Nick  
Sent: Friday, March 26, 2021 2:44 PM 
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To: ORR Administration <openrecords@sos.ga.gov> 
Subject: Open Records Request 


EXTERNAL EMAIL: Do not click any links or open any attachments unless you trust the sender and know the 
content is safo. 


Dear Records Custodian: 


Pursuant to the Georgia Open Records Law (O.C.G.A. § 50-18-70 et seq.), Nick makes the following 
request for records. 


Requested Records 
Nick requests that your office produce the following within three business days, or provide a written 
description of any responsive records with a timetable for their production within three business days: 


1. 
2. The list of voters who received 
3. letters in December and/or February from Chief Investigator Frances Watson after being 


identified on the NCOA Voter List. 
4. 
5. 
6. All communications (including 
7. emails, email attachments, complete email chains, calendar invitations, and calendar invitation 


attachments) sent or received by any person within the Office of the Secretary of State 
(including, but not limited to anyone communicating from an email address 


8. ending in @sos.qa.qov) concerning the lette,rs to voters in December and/or February who 
were identified on the NCOA Voter List. 


9. 


Please provide all responsive records from December 1, 2020, through the date the request is 
received. 


Please notify Nick of any anticipated fees or costs in excess of $100 prior to incurring such 
costs or fees. 
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We understand that your office's capacity may be impacted by the COVID-19 outbreak and 
response efforts. Should that be the case, we would be happy to discuss potential streamlining 
or narrowing of our request, reasonable delays in processing this request, or other 
accommodations. Please feel free to contact us at the provided in the final paragraph of this 
letter; we look forward to working with you. 


Nick seeks all responsive records regardless of format, medium, or physical characteristics. In 
conducting your search, please understand the term "record" in its broadest sense, to include any 
written, typed, recorded, graphic, printed, or audio material of any kind. We seek records of any kind, 
including electronic records, audiotapes, videotapes, and photographs, as well as letters, emails, 
facsimiles, telephone messages, voice mail messages and transcripts, notes, or minutes of any 
meetings, telephone conversations or discussions. Our request includes any attachments to these 
records. No category of material should be omitted from search, collection, and production. 


In addition, Nick insists that your office use the most up-to-date technologies to search for responsive 
information and take steps to ensure that the most complete repositories of information are searched. 
Nick is available to work with you to craft appropriate search terms. However, custodian searches 
are still required; your office may not have direct access to files stored in .PST files, outside of 
network drives, in paper format, or in personal email accounts. 


In the event some portions of the requested records are properly exempt from disclosure, please 
disclose any reasonably segregable non-exempt portions of the requested records. If it is your 
position that a document contains non-exempt segments, but that those non-exempt segments are so 
dispersed throughout the document as to make segregation impossible, please state what portion of 
the document is non-exempt, and how the material is dispersed throughout the document. If a 
request is denied in whole, please state specifically that it is not reasonable to segregate portions of 
the record for release. 


Please take appropriate steps to ensure that records responsive to this request are not deleted by 
your office before the completion of processing for this request. If records potentially responsive to 
this request are likely to be located on systems where they are subject to potential deletion, including 
on a scheduled basis, please take steps to prevent that deletion , including, as appropriate, by 
instituting a litigation hold on those records. 


To ensure that this request is properly construed, that searches are conducted in an adequate but 
efficient manner, and that extraneous costs are not incurred, Nick welcomes an opportunity to discuss 
its request with you before you undertake your search or incur search or duplication costs. 
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Where possible, please provide responsive material in electronic format by email or in PDF or TIF 
format on a USB drive. 


If it will accelerate release of responsive records to me, please also provide responsive material on a 
rolling basis. 


5 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Barbara . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, , GA . 


3. I vote because it is one of the fundamental rights as part of a constitutional 


democracy and is what separates us from an autocracy.  If we want our 


representatives in government to represent our beliefs and ideals, it’s our job 


to vote those people into office.  Voting also ensures that our constitution is a 


living document. 


4. As I recall, I registered in Georgia in 1993 at the Department of Motor 


Vehicles.  I have voted in every election, including primaries for at least the 


past 15 years in Georgia.  I voted at the same location, the Sandy Springs 


Library, for the past five years and can only recall three times when I had any 


wait at all. For example, in 2016 my wait was 45 minutes for early voting 10 


days out from Election Day. 


5. I arrived at the Sandy Springs Library on October 12, 2020, at 8:45 am. It 


took me 5 hours and 35 minutes to vote.  I anticipated that the lines might be 


somewhat long but when I arrived there were hundreds of people in a line 







 


 


that snaked around the library and continued up the street a block and a half 


away from the building.  The parking lot was completely filled as well.   


6. I wasn’t particularly hungry or thirsty at first but after a couple hours I was 


starving and dying of thirst.  Thankfully, some kind strangers and local 


vendors provided some minimal relief during the wait.  In the first part of the 


line voters were social distancing; however, as we moved closer to the 


entrance to the library, the path narrowed and social distancing was 


abandoned for the most part.  Most voters had masks, as did all of the poll 


workers, and hand sanitizer was provided at check-in.  I was also glad to see 


poll workers regularly sanitizing the few chairs that were provided for the 


elderly. 


7. At around 10:45 am, four police came and used a bullhorn to notify those of 


us waiting in line that we risked having our cars towed if we were parked on 


the side streets.  At approximately 1:30 PM I observed a policeman in an 


Escalade parked in the driveway in front of the entrance, blocking anyone 


who might want to drop off an elderly, infirm, or handicapped person close to 


the front of the line.  This same policeman stationed himself at the front of 


the line in, what I felt was an imposing manner, notwithstanding his wearing 


a “Vote” mask.  I considered this a mixed message indeed. 







 


 


8. About 11:30 am, I noticed six people leaving the line. Others were calling 


friends and asking about the status of State Farm Arena and other alternative 


voting locations.  We stopped poll workers, who came out to look for elderly 


voters who might want to “jump the line” to ask how long this polling 


location would be open and if alternative locations might be a better option. 


9. As I eventually approached the front of the line, I was told there were ten 


machines operating, though I only saw four of the machines in use.  There 


were only two people at check in and the poll workers admitted that they 


were understaffed, spread too thin, and delayed by the process of signing an 


affidavit if you were turning in your absentee ballot.  


10. When I left at 2:20 pm, there were 100 people still in line.  I had come from 


a doctor’s appointment before voting and had to call and cancel another 


doctor’s appointment that day.  I was so tired, hungry, and thirsty, and my 


lower back was aching; all I could do afterwards was to go home.   


11. I felt anger and fear at what I witnessed, though all the more determined –


indeed desperate — to get my vote in.  The police should not have acted in 


such a heavy-handed manner.  They could have directed people to alternative 


parking which was available nearby.  I felt fear that this was an example of 


how we might be losing our democracy forever.  In my entire life I’ve never 


felt that there was so much at stake with this election and I was determined to 







 


 


wait it out.  I stayed in line that day because I felt that, if I waited for another 


day, the staffing problems and the long lines might get worse. 


12. This experience has inspired me to become more of an activist and to 


encourage people to not only vote in the presidential election but also in 


elections at the local level. 


13. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


14.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


15.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    __________ 
    Barbara  
 


    ______________________ 
    DATE 
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9. The lines moved very slowly. I did not reach the voting room until 9:00 am 


– after waiting two hours.  


10. I tried to check in to vote. They told me I could not vote on the machines 


because I had requested an absentee ballot. I requested to do an Affidavit 


that I had not voted absentee, but they said they did not have any Affidavits. 


I then asked for a provisional ballot, but they said they did not have any of 


these either.  They said people were only allowed to vote on the machines. 


11. The poll workers were trying hard and asked me to stay. I had already been 


there more than two hours, and I had to go to work, so I had to leave. I 


12. It takes a lot to get me upset, but I was about to cry. It took two hours for 


someone to tell me I could not vote. I exhausted all my efforts. As an 


American, I was taught about the importance of  voting. I have voted since I 


was 18. It was very discouraging. I think a lot of people didn’t even try to 


vote, because it was too hard.  


13. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward.


14. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation.


15. I declare under penalty of perjury that the foregoing is true and correct.
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White City Council in Majority Black City Quietly Moves
Only Voting Location to Police Station


theroot.com/white-city-council-in-majority-black-city-quietly-moves-1838888108


Photo: Drew Angerer (Getty Images)


The rapidly gentrifying Atlanta suburb known for banning sagging pants has outraged black
residents while likely delighting the state’s vote-suppressing governor by announcing a
decision to move the city’s only polling location to the local police department.


 
Advertisement


On September 3, the City Council of Jonesboro, Ga. voted to move the city’s sole polling place
to the Jonesboro Police Department, angering residents and people who don’t wear skinny
jeans. In a letter to city leaders and election officials (pdf), the Lawyers Committee for Civil
Rights under the Law called the decision “clear voter suppression,” adding that the decision
did not comply with the state’s rules for notifying the public and violated laws barring
election officials from changing locations 60 days before an election.


The Atlanta Journal-Constitution reports:


City Manager Ricky Clark said the polling place had to be moved for this year’s municipal
elections. The existing precinct at the Jonesboro Firehouse Museum is under construction for a
redevelopment called the Broad Street Project.


“The chambers of the police department where the polling place will be located is the exact
location where all Council meetings of the city of Jonesboro take place, which makes it the
most comfortable and familiar location for residents of the city of Jonesboro who will be
coming to vote,” Clark said.


Jonesboro City Hall doesn’t have enough space or parking for Election Day, but it will still be
used for early voting, Clark said.


Clark rejected the claim that the City Council’s vote didn’t comply with the law, explaining
that the Council’s vote came 63 days prior to the Nov. 5 election day. On that matter, Clark
seems to be correct. The agenda and video for the meeting clearly show the City Council
discussing the decision during the Sept. 3 meeting for a grand total of 1 minute and 48
seconds, including an 8-second allowance for public discussion. And in an August 21 notice,
the city did notify residents that they could come and voice any objections to moving the
polling place.



https://www.theroot.com/white-city-council-in-majority-black-city-quietly-moves-1838888108

https://drive.google.com/file/d/1VEoqMVay5S_y9WfmgQzD6s-nhyNm9AUj/view

https://www.ajc.com/news/state--regional-govt--politics/groups-oppose-moving-voting-precinct-jonesboro-police-station/rgeerwVyqS17uDWs0bp5vL/

http://jonesboroga.iqm2.com/Citizens/FileOpen.aspx?Type=14&ID=1227&Inline=True

http://jonesboroga.iqm2.com/Citizens/SplitView.aspx?Mode=Video&MeetingID=1951&Format=Minutes

https://www.news-daily.com/news/jonesboro-proposes-moving-poll-from-firehouse-museum-to-police-department/article_f3782bfe-c437-11e9-9f20-ff1365c495fe.html
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If you’re wondering why citizens would be hesitant to vote at the new location, you should
know that the Jonesboro Police Department has been dogged by allegations of police
brutality and mistreatment for years, which led to the resignation of the city’s police chief in
June 2018. In 2011, the City Council made national headlines when it passed a citywide
ordinance declaring sagging pants an act of “disorderly conduct.” Although it is in metro
Atlanta’s least affluent county, it is rapidly gentrifying, pushing many residents out of
affordable housing.


G/O Media may get a commission


FENTY BEAUTY by Rihanna Killawatt Foil Freestyle Highlighter


“Needless to say, this move is one that could have a chilling effect on African American voters
given the city’s recent history,” explained Kristen Clarke, executive director of the Lawyers
Committee for Civil Rights Under the Law (and a 2019 Root 100 honoree). “The police
department is far from the kind of neutral location where all people would feel free to vote.”


Jonesboro is 61 percent black.


Here is a picture of the Mayor and City Council:


Photo: City of Jonesboro


Advertisement


By the way, I’ll play the Jeopardy theme while you conjure a guess on where they held the
City Council meeting...


Yep! The September 3 meeting was held at the Jonesboro Police Department. Unfortunately,
you didn’t phrase your response in the form of a question so we can’t accept your answer.
Had you simply asked “Why the hell would they expect people to explain why they didn’t
want to vote at the police department...at the police department?” you would have been
correct.


Advertisement


Also, lower your voice.


And pull up your pants before you go to jail.


DISCUSSION


bnnblnc
Bronx Resident Benjamin White


10/08/19 6:08PM



https://www.11alive.com/article/news/local/jonesboro-chief-of-police-resigns-amid-allegations-of-mistreatment/85-564454926

https://www.news-daily.com/news/jonesboro-leaders-approve-sagging-pants-ban/article_a292946a-e6f1-5aab-94cc-0a964b2d0b6f.html

https://www.11alive.com/article/money/business/hard-luck-clayton-county-eyes-development-surge/85-f8b814e5-a65c-4d06-9fab-3a467abac890

https://www.news-daily.com/features/upscale-developments-pricing-clayton-residents-out/article_f4611748-61fd-11e9-985f-7bc3cf78edbc.html

https://www.news-daily.com/features/upscale-developments-pricing-clayton-residents-out/article_f4611748-61fd-11e9-985f-7bc3cf78edbc.html

https://click.linksynergy.com/deeplink?id=xzXATABADTI&mid=2417&u1=-&murl=https%3A%2F%2Fwww.sephora.com%2Fproduct%2Fkillawatt-foil-freestyle-highlighter-duo-P34908923%3FskuId%3D2078459%26icid2%3Dproducts%2520grid%3Ap34908923%3Aproduct

https://interactives.theroot.com/root-100-2019/kristen-clarke

https://www.theroot.com/1838889350
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If they only spent that much energy working to get our vote instead of working to suppress
it...
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


 
 
GEORGIA STATE CONFERENCE OF THE 
NAACP, as an organization; GEORGIA 
COALITION FOR THE PEOPLE’S 
AGENDA, INC., as an organization; LEAGUE 
OF WOMEN VOTERS OF GEORGIA, INC.,  
as an organization; GALEO LATINO 
COMMUNITY DEVELOPMENT FUND, 
INC., as an organization; COMMON CAUSE; 
as an organization; LOWER MUSKOGEE 
CREEK TRIBE, 
 
Plaintiffs, 
 
v. 
 
BRAD RAFFENSPERGER, in his official 
capacity of the Secretary of State for the 
State of Georgia, REBECCA N. 
SULLIVAN, DAVID J. WORLEY, 
MATTHEW MASHBURN, and ANH LE, in 
their official capacities as members of the 
State Election Board, 
 
Defendant. 
 


   
   
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


  
 
 
 
 
Civil Action 
Case No. _____________ 
 
COMPLAINT FOR 


INJUNCTIVE AND 


DECLARATORY RELIEF 


 
52 U.S.C. § 10301, 42 U.S.C. 


§ 1983; First, Fourteenth 


and Fifteenth Amendments 


to the United States 


Constitution) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


  


 


________________________________    
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PRELIMINARY STATEMENT 


1. This is a voting rights lawsuit filed pursuant to Section 2 of the Voting 


Rights Act of 1965 (52 U.S.C. § 10301) and 42 U.S.C. § 19831 seeking prospective 


declaratory and injunctive relief against Brad Raffensperger, in his official capacity 


as the Georgia Secretary of State; Rebecca N. Sullivan, David J. Worley, Matthew 


Mashburn, and Anh Le in their official capacities as members of the State Election 


Board, to enjoin the enforcement and implementation of Georgia Senate Bill 202 


(“SB 202”), an omnibus voter suppression bill passed by the Georgia General 


Assembly on March 25, 2021 and signed into law the same day by Georgia 


Governor, Brian Kemp. 2 


2. SB 202 is the culmination of a concerted effort to suppress the 


participation of Black voters and other voters of color by the Republican State 


Senate, State House, and Governor.  In the last two decades, Georgia has 


undergone demographic change, namely the increasingly large percentage of the 


 
1Plaintiffs anticipate supplementing this Complaint with claims arising under 
Section 8 of the National Voter Registration Act of 1993 (52 U.S.C. § 20507, 
20510)(“NVRA”) after notice of NVRA violations are served on the appropriate 
parties and the pre-litigation notice period expires. 
2A copy of SB 202 as passed by the Georgia General Assembly on March 25, 2021 
(“SB 202/AP”) is available on the Georgia General Assembly’s website at this 
link: https://www.legis.ga.gov/api/legislation/document/20212022/201498 (last 
checked 3/27/21). 
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electorate comprised of Black voters and other voters of color.  Additionally, as 


demonstrated by election analyses, Black voters and voters of color usually 


provide strong support to Democratic candidates. The demographic changes and 


the voting patterns of voters of color have resulted in evolving political change in 


Georgia.  After several cycles of Republican dominance, Democratic statewide 


candidates almost won election in 2018 and then won the races for President in 


2020 and two Senatorial races in 2021.  Unable to stem the tide of these 


demographic changes or change the voting patterns of voters of color, these 


officials have resorted to attempting to suppress the vote of Black voters and other 


voters of color in order to maintain the tenuous hold that the Republican Party has 


in Georgia. In other words, these officials are using racial discrimination as a 


means of achieving a partisan end. These efforts constitute intentional 


discrimination in violation of the Constitution and Section 2 of the Voting Rights 


Act. 


3. SB 202’s sweeping changes are aimed at suppressing the vote of 


Black voters and other voters of color.  The law targets early in-person voting, 


voting by absentee ballots, and the use of absentee ballot drop boxes - means of 


voting that have been increasingly used by Black, Latinx, Asian American, 


members of indigenous populations and other voters of color.  In the most recent 
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elections in 2020 and 2021, voters of color used these methods of voting in 


numbers not seen before. In response, the Georgia General Assembly enacted SB 


202 to limit access to these voting methods and burden their use. 


4. Despite the fact that many of the provisions of SB 202 will add to the 


problems of long lines and delays at polling locations by making absentee mail 


voting and in-person early voting harder, SB 202 even penalizes voters forced to 


wait in long lines to vote for protracted periods by criminalizing the simple act of 


individuals and charitable organizations providing voters with water when they are 


waiting in line to vote. More often than not, it is Black voters or other voters of 


color who are negatively impacted by long lines and delays at the polls and stand 


to suffer most when charitable organizations can no longer provide such items to 


voters waiting to vote. 


5. SB 202 also threatens the power of county election boards, 


responsible for ensuring that voters of color are able to participate equally in the 


political process, by stripping the Secretary of State of his vote on the State 


Election Board, replacing the Secretary of State with a voting member appointed 


by the General Assembly and granting the State Election Board the power to 


effectively take over the County Board. SB 202, Section 5. 


Case 1:21-cv-01259-JPB   Document 1   Filed 03/28/21   Page 4 of 56







 


 
5 


6. The provisions of SB 202, viewed individually or collectively, 


threaten the fundamental right to vote of all Georgians, but their impact will be felt 


most intensely by persons of color, which is precisely what the legislature 


intended. 


7. This Court should declare SB 202 unlawful and unconstitutional, and 


permanently enjoin its implementation. 


JURISDICTION AND VENUE 


8. The Court has jurisdiction of this action pursuant to 28 U.S.C. § 


1343(a) because it seeks to redress the deprivation, under color of state law, of rights,  


privileges and immunities secured by the Voting Rights Act, and 28 U.S.C. § 1331 


because it arises under the laws of the United States. 


9. This Court has jurisdiction to grant both declaratory and injunctive 


relief pursuant to 28 U.S.C. §§ 2201 and 2202. 


10. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) 


because a substantial part of the events or omissions giving rise to the claims 


occurred in this District. 


PARTIES 


11. Plaintiff GEORGIA STATE CONFERENCE OF THE NAACP 


(“Georgia NAACP”) is a non-partisan, interracial, nonprofit membership 
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organization that was founded in 1941. Its mission is to eliminate racial 


discrimination through democratic processes and ensure the equal political, 


educational, social, and economic rights of all persons, in particular African 


Americans. It is headquartered in Atlanta and currently has approximately 10,000 


members. 


12. The Georgia NAACP works to protect voting rights through litigation, 


advocacy, legislation, communication, and outreach, including work to promote 


voter registration, voter education, GOTV efforts, election protection, and census 


participation. 


13. The Georgia NAACP has branches in counties across the state of 


Georgia that are involved in voter registration, voter assistance, voter education, 


election protection, grassroots mobilization, and get-out-the-vote efforts, including 


Sunday early voting events, such as “Souls to the Polls.” 


14. The Georgia NAACP has sought to prevent efforts to suppress or 


disenfranchise African American voters and has been involved in voting rights 


litigation in Georgia to vindicate their rights. 


15. The Georgia NAACP engages in voter outreach efforts, including 


voter education on voting in-person during early voting, voting by mail and voting 


in person on election day. 
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16. The Georgia NAACP has engaged in GOTV campaigns. One of the 


key components of these campaigns is providing accurate information regarding 


mail-in ballots to the Georgia NAACP’s membership and the rest of the public. 


17. The Georgia NAACP has developed materials and worked with local 


NAACP branches to educate its members and the public about voting by mail, 


including providing information concerning the availability and location of mail 


ballot drop boxes during the 2020 general election and 2021 runoff election cycle.  


The Georgia NAACP also developed messaging and materials regarding mail 


ballot drop box locations in particular counties. 


18. The Georgia NAACP has conducted text and phone banking programs 


and reached out to voters throughout Georgia to encourage voter participation and 


to educate the public about the voting process, including about voting by mail. 


19. Many of the Georgia NAACP’s members have voted by mail in the 


past and stand to be negatively impacted by the substantial changes to Georgia’s 


vote by mail procedures that have been enacted as part of SB 202.  Many more will 


be impacted by the changes to the availability of absentee ballot drop boxes, 


changes to early voting times and days and the requirement of a sworn affidavit for 


voters who go to the wrong precinct to vote prior to 5 p.m., as set forth in SB 202.  
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Many Georgia NAACP members are at risk of being disenfranchised by the 


changes in SB 202. 


20. The Georgia NAACP has an interest in preventing the 


disenfranchisement of eligible voters, including its members and voters it may 


have assisted with navigating the voting process. 


21. Due to the substantial changes in absentee voting procedures, absentee 


ballot drop boxes, early voting periods, restrictions on out of precinct voting, 


criminalization of line-warming activities (supplying water and snacks to voters in 


line and other persons who request the refreshments) and the other changes caused 


by the enactment of SB 202, the Georgia NAACP will not only have to change its 


messaging to voters of color about these changes, but the NAACP will also have to 


divert considerable resources from its ongoing election protection, advocacy, and 


get out the vote efforts to educate and assist eligible voters. 


22. The Georgia NAACP will also have to divert its resources to educate 


voters about the substantial changes to the mail voting process, and will have to 


respond to questions from voters who used a mail ballot drop box in the November 


2020 election and will be confused by the fact that they are not available outside 


early voting locations in the future. 
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23. The Georgia NAACP has traditionally provided transportation to the 


polls for voters on Election Day. The Georgia NAACP will have to divert 


resources to physically transport voters to the county board of elections to drop off 


their mail ballots or to polling places or early voting locations to vote in person if 


they cannot vote by absentee.  The nature and scope of the Georgia NAACP’s 


voter assistance efforts will need to change if voters do not have access to a drop 


box or mail ballots are rejected due to the burdensome ID requirements, the 


complicated changes for completing absentee ballot applications and returning 


absentee ballots. 


24. The Georgia NAACP’s additional efforts to educate voters whose 


mail ballots are rejected due to the new ID requirements and other procedures will 


force the Georgia NAACP to have to divert substantial resources away from core 


activities such as voter registration and other efforts such as criminal justice work.  


This is due to the fact that the Georgia NAACP’s resources are limited. 


25. Plaintiff THE GEORGIA COALITION FOR THE PEOPLE’S 


AGENDA, INC. (“GCPA”) is a Georgia nonprofit corporation with its principal 


place of business located in Atlanta, Georgia. The GCPA is a coalition of more than 


30 organizations, which collectively have more than 5,000 individual members. 
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26. In addition to its main office in Atlanta, the GCPA has field offices in 


Athens, Albany, Augusta, Macon, Savannah, and LaGrange, Georgia where it is 


able to provide outreach and support to voters and prospective voters of color and 


underserved communities outside of the Metro Atlanta area. 


27. During the 2020 elections and the January 5, 2021 runoff cycle, the 


GCPA’s voter outreach efforts were conducted in the greater Metro Atlanta region 


as well as throughout other areas of Georgia from the aforementioned field offices 


and covered approximately 88 counties in the state. 


28. The GCPA encourages voter registration and participation, particularly 


among Black and other underrepresented communities of color in Georgia. The 


GCPA’s support of voting rights is central to its mission. The organization has 


committed, and continues to commit, time and resources to protecting voting rights 


through advocacy, legislation, communication, and outreach, including work to 


promote voter registration, voter education, GOTV efforts, election protection, 


census participation and litigation. 


29. The GCPA conducts voter registration drives, voter ID assistance, 


“Souls to the Polls” GOTV events during Sunday early voting and other get out the 


vote (“GOTV”) efforts in Georgia that seek to encourage voter participation among 


Black and Brown voters and voters in historically underserved communities of 
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color. The GCPA in coalition with other civic engagement organizations in 


Georgia also participates in voter education and voter empowerment programs. 


30. GCPA’s voter education and empowerment programs have included, 


but were not limited to, educating prospective voters about how to register to vote 


and to confirm their registration status; educating voters about the options to vote 


in-person during advanced voting, in-person on Election Day and by mail via 


absentee ballot; providing information to voters about accessing absentee ballot 


drop boxes to cast their absentee ballots safely and securely, and helping voters to 


understand the new voting system implemented for the first-time during the 2020 


election cycle statewide. 


31. The GCPA has also distributed civic education materials to voters and 


prospective voters; arranged for rides to the polls for voters; and supported the 


Georgia Election Protection field program in order to provide assistance to voters 


on the ground near polling sites. 


32. GCPA also participates in media interviews, sponsors Public Service 


Announcements (PSAs), places billboard ads, conducts phone banking, and 


engages in text message campaigns to educate voters and to encourage 


participation. 
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33. The GCPA has an interest in preventing the disenfranchisement of 


eligible voters who now run the risk of becoming disenfranchised as a result of the 


new restrictions imposed by SB 202, including substantial and burdensome ID 


requirements for absentee by mail voting; limitations on early voting days and 


hours, including Sunday early voting; diminished availability of absentee ballot 


drop boxes except inside early voting locations during early voting hours, the lack 


of 24/7 hour access to absentee ballot drop boxes which renders them essentially 


useless to many voters; the criminalization of “line-warming,” activities, i.e., 


providing water and snacks to people in line to vote and other persons in the 


vicinity of polling locations; and other unreasonably burdensome restrictions 


imposed by these new voting changes on voters and election officials alike. 


34. SB 202 will substantially and negatively impact the GCPA’s 


advocacy efforts now and in the future. This law will inevitably cause Black voters 


and other voters of color negatively impacted by these new restrictions to lose faith 


that their votes will be counted on an equal basis as white voters. This sense of 


futility will likely depress turnout in the future and make it more difficult for the 


GCPA to carry out its mission of encouraging Black voters, other voters of color 


and voters in underserved communities to register to vote, vote, and to help protect 


the rights of other Georgians to vote. 
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35. Due to the substantial changes in existing Georgia election law and 


procedures, including the potential imposition of new criminal penalties and 


significant fines and frees, SB 202 has caused, and will continue to cause, the 


GCPA to divert a portion of its financial and other organizational resources to 


educating voters about these changes and assisting voters facing these new 


restrictions and burdens. 


36. As a result of the enactment of these new restrictions on voting in 


Georgia, the GCPA has, and will continue to have, fewer resources to dedicate to 


its other organizational activities, including voter registration drives, GOTV efforts 


and other projects, unless the Court enjoins enforcement of these new laws. 


37. Plaintiff LEAGUE OF WOMEN VOTERS OF GEORGIA, INC. 


(League) is a nonpartisan political organization that has worked for the last 101 


years to ensure that every person has the desire, the right, the knowledge and the 


confidence to participate in our democracy. The League’s 13 local organizations 


and nearly 700 members are dedicated to our mission of empowering voters and 


defending democracy. 


38. From the League's inception, members have worked for good 


government by studying issues, advocating for reforms, and, through the League’s 


Observer Corps, observing and reporting on the work of all levels of government. 
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The League is committed to registering voters, regardless of their political 


affiliation, and is particularly proud of its work, with community partners, in 


registering new American citizens at citizenship ceremonies. The League is also 


dedicated to voter education, both through candidate forums and the Vote411.org 


voter guide. Many League members also assist with get out the vote efforts, poll 


watching, and serving as vote review panelists. 


39. As part of its mission, the League advocates for expansion of voting 


opportunities, including through absentee by mail voting, early in-person voting 


and election day voting. The League expends significant resources in furtherance 


of its mission, including by organizing voter registration drives, educating the 


public about the voting process, and assisting voters who have questions or need 


help navigating the voting process. The League has seen a substantial increase in 


the number of its members and other individuals who turned out to vote by mail 


and during early in-person voting during the 2020 election cycle and January 5, 


2021 Senate runoff elections. 


40. As a result of the risk of disenfranchisement due to new ID 


requirements for absentee by mail voting, the League must divert more resources 


toward educating voters about these new requirements, including, but not limited 


to, warning them of the risk of disenfranchisement if they fail to provide the 
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required ID and other required information when applying or absentee ballots and 


when returning the ballots; answering questions from members of the public about 


these new voting restrictions; and explaining how they impact their right to 


vote.  The League will need to devote significant staff time and funds to update 


standard training materials and informational booklets to reflect these sweeping 


changes. 


41. The League must divert these resources away from its regular 


advocacy, voter registration, fundraising, and other activities, affecting its ability to 


operate and function with respect to its normal activities. 


42. Plaintiff GALEO LATINO COMMUNITY DEVELOPMENT FUND, 


INC. (“GALEO LCDF”); is a non-partisan, nonprofit corporation. GALEO LCDF 


is one of the oldest, largest, and most significant organizations promoting and 


protecting the civil rights of Georgia's Latinx community. GALEO LCDF has 


approximately 165 members across Georgia. 


43. GALEO LCDF’s headquarters is located in Norcross, which is in 


Gwinnett County, and a substantial amount of GALEO LCDF’s civic engagement, 


voter registration and get out the vote work takes place in Gwinnett County and 


other Metro Atlanta counties. This work includes organizing voter education, civic 


engagement, voter empowerment and get out the vote events and conducting voter 
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registration drives. After Gwinnett County became a covered jurisdiction for 


Spanish under Section 203 in December 2016, GALEO LCDF has worked also 


with the Gwinnett County Board of Registration and Elections (“BORE”) in an 


effort to bring its procedures and election materials into compliance with the law’s 


requirements. 


44. During the 2020 election cycle, GALEO LCDF also worked to 


address challenges facing Gwinnett County’s LEP Spanish speaking voters as a 


result of the impact of the COVID-19 pandemic. 


45. GALEO LCDF sent bilingual mailers to Latinx Gwinnett County 


voters with information about the presidential primary as well as additional mailers 


after the primary was postponed due to COVID-19. 


46. GALEO LCDF also sent several rounds of bilingual mailers to all 


Latinx Georgia voters for both the General Election and the January 5, 2021 


runoffs.  GALEO LCDF also ran paid advertisements on Spanish media (radio & 


TV) to promote voting and educate voters about voting for both elections. 


47. Due to the sweeping changes to many facets of voting that stand to 


disenfranchise Latinx, language minority voters and voters of color, GALEO 


LCDF will be forced to divert resources from his voter registration, existing voter 


education programs, get out the vote (GOTV) activities and other programs to 
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assist voters, particularly limited English proficient voters and new Americans, in 


being able to navigate the many changes and challenges of SB 202 that will make 


it more burdensome for them to vote by absentee ballot, during early voting and in 


person on Election Day. 


48. Plaintiff COMMON CAUSE is a nonprofit corporation organized and 


existing under the laws of the District of Columbia. It is one of the nation’s leading 


grassroots democracy-focused organizations and has over 1.2 million members 


nationwide and chapters in 35 states, including 18,785 members and supporters in 


Georgia. Since its founding in 1970, COMMON CAUSE has been dedicated to the 


promotion and protection of the democratic process, including the right of all 


citizens to vote in fair, open, and honest elections. COMMON CAUSE, at the 


national level and in Georgia, conducts significant nonpartisan voter-protection, 


advocacy, education, and outreach activities to endure that voters are registered 


and have their ballots counted as cast. 


49. In Georgia, COMMON CAUSE has increased its efforts in the areas 


of election protection, voter education, and grassroots mobilization around voting 


rights in the state. COMMON CAUSE works on election administration issues 


with its coalition, much of which is represented by the other plaintiffs in the instant 


lawsuit. 
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50. COMMON CAUSE, alongside other partners in Georgia, created a 


program to help recruit volunteers to monitor local board of elections meetings. 


Common Cause also works with these partners in election protection efforts during 


both midterm and presidential elections. Through its volunteer recruitment for poll 


monitors, COMMON CAUSE in Georgia monitors an average of five polling 


locations in 22 counties for a total of 110 polling places. COMMON CAUSE in 


Georgia additionally engages in online petition drives, soliciting signatures from its 


members and supporters urging government officials to take certain actions. 


51. COMMON CAUSE in Georgia also works directly with voters who 


cast provisional ballots to help ensure their ballots can be counted. 


52. During the 2020 election cycle, COMMON CAUSE in Georgia 


assisted some 6,000 voters who cast provisional ballots to cure those ballots so 


they could be counted — most were cast because the voter appeared at the wrong 


precinct.  As a result of the enactment of SB 202, COMMON CAUSE will 


continue to divert resources that it would apply to other organizational and 


programmatic resources toward helping voter resolve provision ballot issues, 


including provisional ballots cast due voters appearing at the wrong precinct, often 


through no fault of their own. 
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53. Plaintiff LOWER MUSKOGEE CREEK TRIBE is a state-recognized 


tribe located in Grady County on the southwest border of Georgia.  The tribal 


government is located in the old tribal town of Tama, which is located in 


Whigham, Georgia.  The tribe has an enrollment of approximately 2,700 members, 


most of whom live in rural southwest Georgia and northern Florida within a 150-


mile radius to Whigham. The tribe operates a civics education program for its 


members to encourage them to participate in the political process.  The tribe's 


members are disproportionately poor and likely to be affected by SB202's cutback 


on voting by mail and criminalization of providing food and water to voters in line 


at the polls. 


54. The United States Census Bureau’s 2019 5-Year American 


Community Survey (ACS) estimates indicate that 41.6% of American Indians in 


Georgia do not have a computer at home and that American Indians in Georgia are 


155% less likely than white Georgians to not have a computer at home. This makes 


it more likely that Georgia’s American Indian voters, including members of the 


LOWER MUSKOGEE CREEK TRIBE, will face significantly higher burdens 


complying with SB 202’s absentee ballot provisions than white voters because they 


are less likely to have a computer, printer scanner or internet access at home.  


These resources are needed to obtain and print an absentee ballot application from 


Case 1:21-cv-01259-JPB   Document 1   Filed 03/28/21   Page 19 of 56







 


 
20 


the websites of the Secretary of State or county registrar and to print necessary ID 


documentation for the absentee ballot application and to include when returning a 


voted absentee ballot to their county registrar’s office. 


55. Defendant BRAD RAFFENSPERGER is the Secretary of State of the 


State of Georgia.  He is responsible for administering and implementing Georgia’s 


election laws and regulations as well as coordinating Georgia’s compliance with 


the National Voter Registration Act of 193 (52 U.S.C. § 20507, et seq).  He is sued 


in his official capacity. 


56. Defendants REBECCA N. SULLIVAN, DAVID J. WORLEY, 


MATTHEW MASHBURN, AND ANH LE are members of the State Election 


Board and are named herein in their official capacities. 


57. The duties of members of the State Election Board include: 


promulgating rules and regulations to “obtain uniformity” in the practices and 


proceedings of elections officials, “as well as the legality and purity in all . . . 


elections”; formulating, adopting, an orderly conduct of primaries and elections”; 


promulgating rules and regulations to “define uniform and nondiscriminatory 


standards concerning what constitutes a vote and what will be counted as a vote”; 


and investigating frauds and irregularities in elections. See O.C.G.A. § 21-2-31. 
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STATEMENT OF FACTS 


Summary of the Challenged Provisions of SB 202 


58. SB 202 is a 98 page omnibus bill which constitutes a major overhaul 


of Georgia’s Election Code and voting procedures. The bill as enacted includes a 


new and complicated absentee ballot application and ballot return process and 


mandates new ID requirements when voting by absentee ballot, as well as when 


requesting an absentee ballot. SB 202/AP Section 25. 


59. The new absentee ballot ID requirements mandate that voters include 


a Georgia Driver’s license number or Georgia State ID number on their absentee 


ballot application. If they have neither, voters are required to copy another form of 


acceptable voter ID and attach the copies of ID documents along with other 


identifying information to both their absentee ballot applications and inside the 


absentee ballot envelope when returning the voted ballot – thereby opening up 


absentee ballot applicants to potential fraud or identity theft.  Because voters, 


except those over the age of 65 or disabled, must make a new application for an 


absentee ballot for each election in an election cycle, voters are now required to 


provide this ID information multiple times each election cycle. 


60. The bill also prohibits public employees and agencies from sending 


unsolicited absentee ballot applications to voters, yet threatens private individuals 
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and organizations who are not so prohibited, such as the Plaintiffs, with a 


substantial risk of incurring hefty fines for every application they send to an 


individual who has not yet registered to vote or who has already requested a ballot 


or voted absentee. This will be the case under SB 202 even though many voters 


reported not receiving their absentee ballots after making an initial request for one 


in the 2020 election cycle and voters benefited from having assistance from 


individuals and groups, like the Plaintiffs’ organizations, in helping them submit 


additional requests so that they could receive their absentee ballots. SB 202/AP, 


Section 25. 


61. SB 202 also significantly limits the accessibility of absentee ballot 


drop boxes to voters.  While all counties would be required to have at least one, the 


placement of drop boxes is limited to early voting locations and drop boxes are  


available only to voters who can enter the early voting location during early voting 


hours to deposit their ballot inside the box.  Thus, drop boxes are essentially 


useless to voters who can vote early in-person or who cannot access early voting 


hours at all due to work or other commitments during early voting hours. 


SB202/AP Section 26. 


62. The bill also mandates an earlier deadline of 11 days before an 


election to request an absentee ballot, leaving some voters who become ill or have 
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to travel out of the area in the lurch if they cannot vote during early voting and are 


unable to meet the earlier deadline to apply for a ballot. 


63. SB 202 gives unlimited discretion to election boards to limit early 


voting hours to 9 am to 5 pm weekdays and on weekends, and to two Saturdays 


before the election.  


64. This change in the law provides county registrars with unfettered 


discretion to set the time period for early voting between 9 am and 5 pm during 


weekdays and on weekends, despite the fact that these are the same hours many 


individuals work, attend school or have other responsibilities that make it 


impossible or significantly more burdensome for then to cast ballots during regular 


workday hours. This change will have a disproportionate impact on Black voters 


and voters of color who have low income and hourly wage jobs and will have 


difficulty being able to take time off during their workday to vote between 9 am  


and 5 pm.   


65. Additionally, county boards of election are given unfettered discretion 


with no guidelines in determining whether to eliminate all Sunday early voting 


days. SB 202/AP, Section 28. 


66. Georgia Secretary of State statistics demonstrate that Black voters and 


other voters of color utilize Sunday early voting hours significantly more than 
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White voters.  Black voters and other voters take part in GOTV efforts focused on 


Sunday early voting, including “Souls to the Polls” events hosted by Black 


churches and other faith-based organizations that provide rides to the polls 


following church services or as part of their church fellowship activities. As a 


result, the elimination or reduction of Sunday early voting under SB 202 


discriminates against Black voters and other voters of color who utilize Sunday 


early voting hours at higher rates than white voters. 


67. SB 202 also substantially changes the rules on whether voters may 


cast ballots at the wrong polling location or precinct within the same county where 


they are registered to vote. SB 202 /AP Section 34. 


68. Under SB 202, voters who arrive to vote after 5 pm and sign an 


affidavit under penalty of perjury that they cannot get to their home precinct before 


the close of the polls will be able to cast a provisional ballot which will count with 


respect to the same contests on the voter’s home precinct ballot.  All other voters 


who arrive at the incorrect precinct before 5 pm can cast a provisional ballot at the 


incorrect precinct, but none of their votes will count. In order for their votes to 


count, they will be required to vote at their home precinct, even if they cannot get 


to their home precinct by the time polls close. The Board of Elections is tasked 


with reviewing the sworn statements submitted by the voters who cast provisional 
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out of precinct ballots after 5 pm, but it is unclear what the purpose of that review 


would be.  


69. SB 202 shortens the runoff period to four weeks following the 


election that led to the runoff for stateside voters, significantly limiting access to 


in- person early voting, which may only allow for a three-day early voting period if 


a runoff occurs during Thanksgiving week. The ability to cast an absentee mail-in 


voting during this reduced time period will also be challenging, if not impossible 


for some voters. SB 202/AP Section 28. 


70. The provisions of SB 202 imposing new burdens on voting by 


absentee ballots and limiting access to early voting will likely result in longer lines 


and delays at the polls on Election Day, particularly for Black voters and voters of 


color in Georgia who are more often than white voters impacted by lines and 


delays when voting on election day. See, e.g., Stephen Fowler, Why Do Nonwhite 


Georgia Voters Have To Wait In Line For Hours? Too Few Polling Places, 


Georgia Public Broadcasting, October 17, 2020, accessible at: 


https://www.npr.org/2020/10/17/924527679/why-do-nonwhite-georgia-voters-


have-to-wait-in-line-for-hours-too-few-polling-pl 


71. Compounding the burden on Black and Brown voters who experience 


long lines and delays at the polls, SB 202 also criminalizes “line-warming,” the act 
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of well-meaning individuals and organizations who hand out water or snacks, 


umbrellas, or chairs to ease the burden on voters standing in line for protracted 


periods to vote.  SB 202/AP Section 33. 


72. SB 202 also removes powers from the Secretary of State.  The 


Secretary of State will no longer serve as the Chair of the State Election Board and 


would no longer have voting powers as a member of the State Election Board.  


Another provision allows the State Election Board and members of the General 


Assembly to take over county election offices. SB 202/AP Section 5. 


73. Pursuant to SB 202, the county commission or members of the 


General Assembly could take action to commence a performance review of 


election supervisors that could lead to their suspension.  Up to four election 


supervisors could be suspended at one time. SB 202/AP Section 7. 


Racial and Ethnic Demographics of Voting in Georgia 


74. The Secretary of State of Georgia maintains detailed records as to the 


racial demographics of voting. As a result, the Georgia legislators and its elected 


officials are well aware of the implications of making decisions as to voting on 


racial and ethnic minorities. 


75. In every presidential election since 2004, the share of registered voters 


who are white has decreased in Georgia:  from 68% in 2004, to 63% in 2008, to 
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59% in 2012, to 56% in 2016, to 53% in 2020.  During that same period, the 


cumulative share of registered Black, Latinx and Asian American/Pacific Islander  


(“AAPI”) voters and voters who are members of indigenous tribes has increased. 


76. The percentage of the vote that the Republican Presidential candidate 


has received in Georgia has decreased in every election since 2004 with the 


exception of 2012. 


77. The 2018 statewide election in Georgia demonstrated how fragile the 


Republican party’s hold on the state was. While Republican candidates won the 


races for Governor, Lieutenant Governor, Secretary of State, and Attorney 


General, all of the winners received less than 52% of the vote and the Secretary of 


State election went to a run-off. 


78. In 2020, a Democratic candidate won the presidential election for the 


first time in Georgia since 1992, and two senatorial races were sent to run-offs, 


with both Democratic candidates winning in January 2021. This was the first time 


a Democrat had won a United States Senate race in Georgia since 1996. 


79. Between 2016 and 2020, the share of registered voters who are white 


decreased from 56% to 53% and the percentage of voters who turned out who were 


white decreased from 61% to 58%.  These percentages stayed the same for the 
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January 2021 run-off elections.  These 3 percentage point drops were 


determinative in who won the 2020 and 2021 elections. 


80. Election analysis demonstrates that Black voters and voters of color 


usually provide strong support to Democratic candidates. Members of the 


Georgia General Assembly are aware of this fact. 


81. As seen in the following graphs, even before the pandemic, Black, 


Latinx, AAPI and American Indian Alaska Native voters (referred to as “AIAN”) 


in Georgia had made increasing use of voting by mail and early voting.  This trend 


increased significantly during the 2020 and 2021 elections because of the 


pandemic. 
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82. Between 2016 and 2018 general elections in Georgia, the percentage 


of Black, Latinx, AAPI and indigenous tribe voters choosing to vote by mail 


increased, while the percentage of White voters choosing to vote by mail or to vote 


decreased somewhat.  White, Black, Latinx, AAPI, and indigenous voters all chose 


to vote by mail at larger percentages during the 2020 and 2021 elections because of 


the pandemic, with a greater percentage of Black and Asian voters choosing to 


vote by mail than White voters. 
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83. Persons of color in Georgia, and particularly Black voters, have 


chosen to take advantage of early voting opportunities even before the pandemic, 


at rates comparable to, and often higher than White voters. This is particularly so 


as to in-person early voting on Sunday where, because of “Souls to the Polls” 


programs, Black voters, who in the 2020 general election comprised approximately 


30% of all registered voters in Georgia, but accounted for 36.5% of Sunday voters, 


compared to 26.8% of early in-person voters on other days.  In comparison, 60%  


of voters who voted early on days other than Sunday were white; but whites 


comprised only 47% of in-person early voters on Sundays, despite comprising 53% 


of Georgia’s registered voters. 


84. Black residents of Georgia are 88% more likely than white Georgia 


residents to be below poverty level, and, upon information and belief, as a result 


are less likely to possess the IDs required by SB 202, and more likely to encounter 


technology access issues that would render the printing and copying requirements 


of SB 202 more burdensome on them. 


85. Latinx residents of Georgia are 91% more likely than white Georgia 


residents to be below the poverty level, and, upon information and belief, as a 


result are less likely to possess the IDs required by SB 202, and more likely to 
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encounter technology access issues that would make the printing and copying 


requirements of SB 202 more burdensome. 


86. Black Georgians are 58% more likely than white Georgians to lack 


computer access in their homes. 


87. Latinx Georgians are 74% more likely than white Georgians to lack 


computer access in their homes. 


88. Native Hawaiian Pacific Islanders are 100% more likely to lack home 


computer access than are white Georgians. 


89. Upon information and belief, Black and Latinx voters and other 


persons of color in Georgia are more likely than white voters in Georgia to hold 


jobs that do not give them the flexibility to take off from work during the time that 


early voting and drop boxes are available under the new restrictions of SB 202. 


90. Since 2013, Georgia has experienced polling place closures, 


consolidations, and changing of locations of polling places, often in communities 


of persons of color. 


91. Persons of color are more likely than White voters to confront long 


lines to vote in Georgia when they vote in person. 
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Legislative History of SB 202 


92. SB 202 was part of a wave of proposed legislation introduced in  


2021, in a number of jurisdictions, grounded in baseless and often racially tinged 


claims of voter fraud and election irregularities. Eleven such bills were proposed in 


Georgia itself. 


93. The procedure leading up to the passage of SB 202 was rushed and 


irregular. Bills covering the same subjects, but with slightly conflicting provisions 


were introduced in both houses of the Georgia legislature, sometimes in the same 


house. Committee hearings were scheduled on the bills, but without posted 


agendas, and without ample notice to the public or opportunity for the public to 


view the proceedings without attending them in person. 


94. Throughout the hearings held on these bills, the legislators were 


repeatedly warned by community members and organizations that these bills, 


including SB 202 and predecessor bills with similar provisions, would adversely 


and disproportionately impact populations of persons of color. 


95. For example, at a February 19, 2021 hearing on a related bill that 


contained many of the same provisions that ultimately were incorporated in SB 


202, representatives of the Georgia Coalition for the People’s Agenda noted that 
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“prohibiting of early voting on Sundays, and therefore the elimination of the Souls 


to Polls, feels like a direct attack on certain communities.” 


96. At this same hearing, representatives from the Southern Poverty Law 


Center Action Fund warned legislators that these bills represented calculated 


attempts to adversely impact minority groups, and that the provisions such as the 


photo ID requirement for absentee ballots would disproportionately impact racial 


minorities. 


97. There was a brief hearing on SB 202 during the first week of March 


before the Senate Ethics Committee. At this time, SB 202 was a scant two-pages 


long, and limited to the issue of distribution of absentee ballot applications. At that 


hearing, representatives of community groups alerted the Committee to the 


potential negative impact of the civil penalties for distributing absentee ballot 


applications to certain voters would have on such community groups. 


98. On March 17, 2021, at a hearing of the House Special Committee on 


Election Integrity, SB 202 was discussed, despite no agenda for the hearing being 


provided to the public until two hours before the hearing. 


99. At this March 17, 2021 hearing, community organizations and civil 


rights organizations, including from the Georgia Coalition for the People’s 


Agenda, expressed multiple concerns to lawmakers about SB 202, including the 
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lack of transparency and irregular process, as well as concerns about the bill taking 


local authority away from county election officials. 


100. On March 18, 2021 – the very next day – SB 202 was amended again, 


with a new substitute replacing it. Chairman Barry Fleming conducted a hearing of 


the House Special Committee on Election Integrity, despite not having a substitute 


ready to distribute, and instead described the changes to the bill without releasing 


new language to the public. Despite the fact that there were changes from the prior 


day, Chairman Fleming also prohibited comment from organizations that had 


provided comments on March 17, 2021. 


101. On March 19, 2021, two further substitutions to the bill were made 


and released to the public. 


102. On March 22, 2021, an hour before a scheduled hearing of the House 


Special Committee on Election Integrity on March 22, 2021, House leadership 


shared the new over 90-page version of SB 202 with Democratic members of the 


Committee.  Chairman Fleming refused to take additional comment on the bill, 


despite the substantial changes and the two additional March 19 substitutions. 


103. When SB 202 was first passed over from the Senate to the House on 


March 9, 2021, it was a 2-page bill that dealt only with restrictions concerning 


individuals and third-party groups sending absentee ballot applications to 


Case 1:21-cv-01259-JPB   Document 1   Filed 03/28/21   Page 38 of 56







 


 
39 


prospective voters. In a matter of two weeks, the bill had grown to over 90 pages 


dealing with numerous topics. 


104. During the debate on the House and Senate floor on SB 202, Black 


legislators alerted their colleagues to the discriminatory impact SB 202 would have 


on Black voters and other voters of color. 


105. The bill was put up for a full vote two days later on March 25, 2021. 


106. Despite the requirements of Georgia law that bills having either a 


significant impact on expenditures of a state agency or at least $5 million cost to 


local agencies must have a fiscal note attached, SB 202 contains no fiscal note.  


The failure to attach a fiscal note to the bill was raised on the Senate floor, but was 


summarily rejected by the President of the Senate. 


107. Throughout the debate on SB 202, its supporters attempted to justify 


the bill using language similar to that used by former President Trump and his 


allies concerning non-existent election irregularities in the 2020 Georgia 


Presidential vote. Representative Barry Fleming, Chair of the House Special 


Committee on Election Integrity, publicly likened absentee ballots to the “shady 


part of town down near the docks” where the “chance of being shanghaied” is 


significant. 
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CLAIMS FOR RELIEF 


COUNT I 


52 U.S.C. § 10301 and 42 U.S.C. § 1983 


(Discriminatory Purpose in Violation of the 


Fourteenth and Fifteenth Amendments to the United States Constitution and 


Section 2 of the Voting Rights Act, Against all Defendants) 


108. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 107 above, as if fully set forth herein. 


109. 42 U.S.C. § 1983 authorizes suits for the deprivation of a right 


secured by the Constitution or the laws of the United States caused by a person 


acting under the color of state law. 


110. Section 1 of the Fourteenth Amendment to the United States 


Constitution provides that: 


No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 


111. Section 1 of the Fifteenth Amendment to the United States 


Constitution provides that: 


The right of citizens of the United States to vote shall not be  denied 
or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 
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112. Both the Fourteenth and Fifteenth Amendment prohibit intentional 


racial discrimination by state actors. 


113. Section 2 of the Voting Rights Act of 1965, 42 U.S.C. § 1973, in 


relevant part, provides: 


(a) No voting qualification or prerequisite to voting or standard, practice, 


or procedure shall be imposed or applied by any State or political 


subdivision in a manner which results in a denial or abridgment of the 


right of any citizen of the United State to vote on account of race or 


color, or [membership in a language minority group]. 


(b) A violation of subsection (a) of this section is established if, based on 


the totality of circumstances, it is shown that the political processes 


leading to nomination or election in the State or political subdivision 


are not equally open to participation by members of a class of citizens 


protected by subsection (a) of this section in that its members have 


less opportunity than other members of the electorate to participate in 


the political process and to elect representatives of their choice. 


114. A violation of Section 2 of the Voting Rights Act may be based either 


on a finding of a discriminatory purpose behind the challenged governmental 
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action or a finding of a discriminatory result from the challenged governmental 


action 


115. Discriminatory intent may be established by proof that the defendants 


used race as a motivating factor in their decisions. Village of Arlington Heights v. 


Metropolitan Hous. Dev. Corp., 429 U.S. 252, 265 (1977). 


116. The burdens of SB 202 are intended to, and will have, the effect of 


disproportionately and adversely affecting the right to vote of Black voters and 


other voters of color, including, but not limited to, 


1) Imposing onerous and unnecessary ID requirements on voters who 


submit applications for absentee ballots and when they return voted 


absentee ballots; 


2) Prohibiting public employees and public entities from sending out 


unsolicited absentee ballot applications to voters; 


3) Threatening private individuals and non-public entities with 


potentially large fines for sending absentee ballot applications to 


voters who are not currently registered to vote or who have already 


requested a ballot, received a ballot or voted a ballot; 


4) Giving county registrars unfettered discretion to limit early voting 


hours to 9 am to 5 pm and to entirely eliminate Sunday early voting 
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which will weigh more heavily on Black voters and other voters of 


color who must work 9-5 pm jobs and participate in “GOTV events, 


such as, “Souls to the Poll” events organized to increase Black voter 


turnout. 


5) Limiting access to absentee ballot drop boxes to locations inside early 


voting sites when advance in person voting is taking place, rending 


the drop boxes virtually useless since voters can vote early in person 


at these locations; 


6) Prohibiting out of precinct voting before 5 pm without recognizing the 


confusion and negative impact experienced by Black voters and other 


voters of color from hundreds of polling place changes in Georgia 


since the Supreme Court’s decision in Shelby County v. Holder; 


7) Criminalizing “line-warming,” which provides relief for voters forced 


to wait in long lines because of the other discriminatory voting 


changes imposed by SB 202; 


8) Removing the voting power of the Secretary of State on the State 


Elections Board, coupled with granting power to the State Election 


Board to take over county election boards and targeting jurisdictions 


with large populations of Black voters and other voters of color; 
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9) Encouraging the submission of large numbers of voter challenges by 


using the term, “unlimited,” in referring to elector challenges in 


SB 202. 


117. Race was a motivating factor behind the enactment of SB 202. 


118. SB 202 was enacted at a time when Black voters and other voters of 


color were making increasing use of means of voting that are being limited and 


restricted in SB 2020. 


119. SB 202 was enacted immediately following elections in which the size 


of the population of Black voters and other voters of color, particularly when 


compared to the diminishing share of the white vote, had become larger in 


statewide elections. 


120. In passing SB 202, the Georgia legislature deviated from procedural 


norms in its rushing the bill to passage, in its failure to provide adequate notice and 


opportunity to be heard and to view committee proceedings; in its speedy 


replacement of a 2-page bill with a 95-page bill without sufficient notice; and in its 


failure to include the required fiscal statement. 


121. The purported justification for SB 202 was pretextual. 


122. The Chair of the House Committee on Public Integrity made 


culturally-insensitive statements in connection with the passage of SB 202. 
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123. The supporters of SB 202 were on notice of the foreseeability of the 


disparate impact of SB 202. 


124. There are less discriminatory alternatives to every aspect of SB 202, 


including simply maintaining the status quo, particularly given the complete lack 


of evidence of significant voter fraud. 


125. Defendants will be unable to prove that, SB 202 would have been 


enacted without race as a motivating factor. 


126. SB 202 was enacted with a racially discriminatory purpose in 


violation of Section 2 of the Voting Rights Act, and the Fourteenth and Fifteenth 


Amendments. 


127. Implementation of SB 202 will irreparably harm Plaintiffs as well as 


Black voters and other voters of color by denying or abridging their right to vote. 


128. WHEREFORE, Plaintiffs pray for relief as set forth hereafter. 


COUNT II 


(Violation of Section 2 of the Voting Rights Act of 1965 


52 U.S.C. § 10301) 


129. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 128 above, as if fully set forth herein. 


130. In determining whether a challenged voting practice violates the 


results prong of Section 2 of the Voting Rights Act, a court undertakes a two-step 
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analysis. First, it must determine whether a provision produced a disproportionate 


impact on account of race. 


131. If there is a disproportionate impact, a court must examine the 


“totality of the circumstances” and determine whether “the political processes … 


are [] equally open to participation by [members of a protected class] … in that its 


members have less opportunity than other members of the electorate to participate 


in the political process.”  See e.g., Johnson v. Governor of Fla., 405 F.3d 1214, 


1228 n.26 (11th Cir. 2005); Burton v. City of Belle Glade, 178 F.3d 1175, 1197-98 


(11th Cir. 1999). 


132. The provision of SB 202 that limits early voting, and specifically, 


limits early voting on Sundays, will have a disproportionate impact on the ability 


of Black voters in Georgia to participate equally in the political process because 


Black voters have traditionally voted early on Sundays disproportionately to their 


share of the Georgia registered voting population. 


133. The provision of SB 202 that prohibits “line-warming” will have a 


disproportionate impact on the ability of Black voters and other voters of color in 


Georgia to participate equally in the political process because they are more likely 


than White voters to confront long lines and wait times when they vote in person. 
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134. The disproportionate impact of these provisions, individually and 


collectively, is caused by present and past discrimination on account of race and 


ethnicity by the state of Georgia, as shown by the totality of the circumstances, 


including factors deemed relevant by the Supreme Court in Thornburg v. Gingles, 


478 U.S. 30, 36 (1986). 


135. Georgia has a long history of official discrimination in the jurisdiction 


that touched the right of minorities to register, vote, or otherwise participate in the 


electoral process, and the history of voting discrimination against Black residents 


in Georgia is well documented.  Georgia‘s history of racial discrimination in voting 


is so long and deep that courts have taken judicial notice of it.  Johnson v. Miller, 


864 F. Supp. 1354, 1379-80 (S.D. Ga. 1994), aff’d and remanded, 515 U.S. 900 


(1995); Wright v. Sumter Cty. Bd. of Elections & Registration, 301 F.Supp. 3d 


1297, 1310 (M.D. Ga. 2018), aff’d, 979 F.3d 1282 (11th Cir. 2020). 


136. Voters of color in Georgia bear the effects of discrimination in 


education, employment, and health that hinder their ability to participate 


effectively in the political process. 


137. The policy behind the use of the voting practices in question is 


tenuous and pretextual. 
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138. As a result of SB 202’s requirements and prohibitions described 


above, individually and collectively, under the totality of the circumstances, the 


political process in Georgia is not equally open to participation to Black voters and 


other voters of color in that such citizens have less opportunity than other members 


of the electorate to participate in the political process and to elect representatives of 


their choice. 


139. The requirements and prohibitions of SB 202 described above 


constitute qualifications or prerequisites to voting within the meaning of Section 2 


of the Voting Rights Act, and result in the denial or abridgement of the right to 


vote of U.S. citizens who are residents of Georgia on account of their race or color, 


or membership in a language minority group, in violation of Section 2 of the 


Voting Rights Act. 


140. Implementation of SB 202 will irreparably harm Black voters and 


other voters of color. 


WHEREFORE, Plaintiffs pray for relief as hereinafter set forth. 
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COUNT III 


42 U.S.C. § 1983 


(Burden On The Fundamental Right To Vote  


First And Fourteenth Amendments) 


141. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 140 above, as if fully set forth herein. 


142. The First and Fourteenth Amendments of the United States 


Constitution protect the right to vote as a fundamental right. The First 


Amendment’s guarantees of freedom of speech and association protect the right to 


vote and to participate in the political process. 


143. The right to vote is a fundamental constitutional right also protected 


by both the due process and equal protection clauses of the Fourteenth 


Amendment. See, e.g., Bush v. Gore, 531 U.S. 98, 104-05 (2000); Harper v. Va. 


State Bd. of Elections, 383 U.S. 663, 670 (1966); Anderson v. Celebrezze, 460 U.S. 


780, 786-87 (1983). 


144. “A court considering a challenge to a state election law must weigh 


“the character and magnitude of the asserted injury to the rights protected by the 


First and Fourteenth Amendments that the plaintiff seeks to vindicate” against “the 


precise interests put forward by the State as justifications for the burden imposed 


by its rule,” taking into consideration ‘the extent to which those interests make it 
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necessary to burden the plaintiffs' rights.’” See Burdick v. Takushi, 504 U.S. 428, 


434 (1992); Anderson v. Celebrezze, 460 U.S. 780, 789 (1983). 


145. Even when a law imposes only a slight burden on the right to vote, 


relevant and legitimate interests of sufficient weight still must justify that burden. 


Common Cause/Ga. v. Billups, 554 F.3d 1340, 1352 (11th Cir. 2009). The more a 


challenged law burdens the right to vote, the closer the scrutiny courts will apply 


when examining that law. Stein v. Ala. Sec. of State, 774 F.3d 689, 694 (11th Cir. 


2014). 


146. SB 202’s provisions inflict substantial burdens on Georgia’s voters, 


both through the individual restrictions and provisions and collectively through the 


combined effect of all of the restrictions and barriers. 


147. SB 202’s provisions requiring ID information and photo identification 


with absentee ballot applications and ballots imposes a substantial burden on all 


voters. This burden is unnecessary and is not outweighed by any purported State 


interest. 


148. SB 202’s restrictions on sending of absentee ballot applications, both 


by the Secretary of State and third parties, imposes a substantial burden on voters 


trying to apply for and vote absentee that is not outweighed by any purported state 


interest. 
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149. SB 202’s significant limitations on early voting, in particular the 


impact on Sunday early voting, impose a substantial burden on all voters; this 


burden is unnecessary and is not outweighed by any purported State interest. 


150. SB 202’s restrictions on drop boxes will make it harder for Georgia 


voters, particularly those who do not have the schedule flexibility or ability to take 


time off of work, to vote also impose an unnecessary burden that is not outweighed 


by any purported State interest. 


151. SB 202’s restrictions on out-of-precinct voting, by setting arbitrary 


times for when out-of-precinct voting is permitted (though still restricted) and 


otherwise restricting by arbitrary times, impose an unnecessary burden that is not 


outweighed by any purported State interest. 


152. SB 202 also prohibits providing food and water to voters waiting in 


line at the polls, i.e., “line-warming,” which serves no legitimate purpose other 


than to create unnecessary burdens on those trying to vote in person. 


153. The burdens caused by these provisions, individually and collectively, 


are serious and substantial, and in some cases cause voters to risk being completely 


disenfranchised. 


154. No legitimate state interest justifies these significant restrictions and 


burdens. 
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155. The purported goals of increasing confidence in elections or 


encouraging uniformity are pretextual at best, and in fact would be harmed by 


imposing the restrictions and requirements of SB 202. 


156. These restrictions could undermine, not restore, confidence in 


Georgia’s elections, and would do so at the expense of imposing undue burdens on 


voters. 


157. The requirements and prohibitions in SB 202, individually and 


collectively, impose a substantial burden on the fundamental right to vote of 


Georgia citizens, and are neither justified by, nor necessary to promote, interests 


put forward by the State that were not already being adequately protected by pre-


existing criminal laws and election procedures. 


158. These provisions will irreparably harm Black voters and other voters 


of color. 


WHEREFORE, Plaintiffs pray for relief as hereinafter set forth. 


COUNT IV 


42 U.S.C. § 1983 


(Freedom of Speech and Association)  


First And Fourteenth Amendments) 


159. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 158 above, as if fully set forth herein. 
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160. The First Amendment to the Constitution, as applied by the 


Fourteenth Amendment, prohibits abridgement of freedom of speech. 


161. SB 202, restricts Plaintiffs and their members core political speech 


and expressive conduct – namely encouraging voting through the distribution of 


absentee ballots applications in an effort to engage the public and voters and 


encourage them to vote. 


162. By penalizing innocent errors in the distribution of absentee ballot 


applications, SB 202 will have a chilling effect on Plaintiffs’ and their members’ 


core political speech, without being narrowly tailored to meet a compelling state 


interest. 


163. As a result of SB 202, Plaintiff organizations will not be able to carry 


out a key aspect of their organizational mission. 


164. Because the restrictions in SB 202 and the potential penalties extend 


to Plaintiff organizations’ members, their members’ right of association is also 


jeopardized. 


WHEREFORE, Plaintiffs pray for relief as set forth herein. 


PRAYER FOR RELIEF 


Plaintiffs respectfully request that this Court: 
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1. Declare that the challenged provisions in SB 202 violates the 


Fourteenth and Fifteenth Amendment to the United States Constitution and Section 


2 of the Voting Rights Act’s prohibitions on discriminatory purpose; 


2. Declare that the challenged provisions in SB 202 violate the results 


prong of Section 2 of the Voting Rights Act; 


3. Declare that the challenged provisions of SB 202 violate the First and 


Fourteenth Amendments to the U.S. Constitution as undue burdens on the right to 


vote; 


4. Declare that the challenged provisions of SB 202 violate the First and 


Fourteenth Amendments to the U.S. Constitution as undue burdens on the right to 


free speech and freedom of association; 


5. Enjoin Defendants, their agents, officers, employees, successors, and 


all persons acting in concert with them from enforcing any of the challenged 


provisions of SB 202; 


6. Award Plaintiffs their costs, expenses, and reasonable attorneys’ fees, 


pursuant to 42 U.S.C. § 1988, 52 U.S.C. § 10301 and other applicable laws; and 


7. Order any other relief that this Court deems just and proper. 
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Dated: March 28, 2021 


/s/ Bryan L. Sells 
Bryan L. Sells 
Georgia Bar No. 635562 
The Law Office of Bryan Sells, LLC 
PO Box 5493 
Atlanta, Georgia 31107 
Tel: (404) 480-4212 
Email: bryan@bryansellslaw.com 


Jon Greenbaum* 
Ezra D. Rosenberg* 
Julie M. Houk* 
jgreenbaum@lawyerscommittee.org 
erosenberg@lawyerscommittee.org 
jhouk@lawyerscommittee.org  
Lawyers’ Committee for Civil Rights Under 
Law 1500 K Street NW, Suite 900 
Washington, D.C. 20005 
Telephone: (202) 662-8600 
Facsimile: (202) 783-0857 


Vilia Hayes* 
Gregory Farrell* 
Hughes Hubbard & Reed LLP One Battery 
Park Plaza 
New York, New York 10004-1482 
Telephone: (212) 837-6000 
Facsimile: (212) 422-4726 


*Applications for admission pro hac vice to 
be filed 


Counsel for Plaintiffs 
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CERTIFICATE OF COMPLIANCE AND OF SERVICE 


Pursuant to L.R. 7.1(D), the undersigned hereby certifies that the foregoing 


COMPLAINT FOR NJUNCTIVE AND DECLARATORY RELIEF has been 


prepared in Times New Roman 14, a font and type selection approved by the Court 


in L.R. 5.1(C), and that I provided notice and a copy of the foregoing using the 


CM/ECF system which will automatically send e-mail notification of such filing to 


all attorneys of record. 


Respectfully submitted this 28th day of March, 2021. 


/s/ Bryan L. Sells 
Bryan L. Sells 
Georgia Bar No. 635562 
The Law Office of Bryan Sells, LLC. 
P.O. Box 5493 
Atlanta, GA 31107 
Tel: (404) 480-4212 
Email: bryan@bryansellslaw.com 


Counsel for Plaintiffs 
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DECLARATION UNDER PENALTY OF PERJURY


PURSUANT TO 28 U.S.C. § 1746


1. My name is Matthew I am over eighteen years of age and


competent to testify to the matters contained herein.


2. I am a resident of Chatham County in Georgia and my residence address is


, , Georgia, .


3. Since 2016, I’ve voted in every major election in Georgia: the 2016


presidential, the 2018 governor’s race twice, and the June 9 primary. When I


went to my polling location, Aldersgate Youth Center, at 2 p.m. on June 9,


there were only five people in line. Out of the four voting machines, only one


was working. I got to the machine to vote, and I was probably voting for two


minutes when the screen went white. Then the machine reset and started over


again. It looked like all the other machines that were broken. I put my hand


up and said, “Something’s wrong.” A couple of poll workers came over, and


they seemed kind of frustrated because machines had been breaking all day.


They said, “Sorry, y’all. Can you just come back at a later time?” Some


people said they couldn’t and left.


4. When I got home, I posted about my voting experience on Facebook (Exhibit


A), and a friend commented that the poll workers should have offered us


provisional ballots (Exhibit B). I didn’t even know what those were before. I


did go back to vote an hour later. Ten years ago, I probably wouldn’t have







gone back, but right now is so crucial of a time to be voting. The machines


still weren’t working when I got there. A technician was there, but it didn’t


seem like they were making progress. The poll workers were saying: “We


haven’t touched anything, and we didn’t unplug anything. We just left the


machines be.” It was frustrating for everybody.


5. It was nearing 4 p.m., and it was time for me to go to work. That’s when I


asked the poll workers for a provisional ballot. They didn’t seem to


understand what provisional ballots were. They weren’t offering them to


people; you had to ask for one. I’m not sure what happened to the ballots


when you were done. We just left them on a table. It wasn’t very private; you


could see which party people had voted for. I left thinking, “Well, I have no


idea if I voted.” It just didn’t seem right, like this election wasn’t handled


properly.


6. I left disappointed. The whole experience just made it seem like voting


wasn’t worth your time. This won’t change the way I vote. I will persist until


I can do my civic duty.


7. I give this Declaration freely, without coercion, and without any expectation


of compensation or other reward.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Carol . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, , Georgia . 


3. I was a volunteer poll observer for Fair Fight Action (“FFA”) on Election 


Day, November 3, 2020 from 1:00 PM to 7:00 PM.  


4. FFA asked me to be a poll observer at a location that had operated as a poll in 


past elections, but was not an active poll during the 2020 General Presidential 


Election. The location to which I was assigned was previously known as 


DeKalb 55, St. Bedes Episcopal Church (“St. Bedes Church” or “Church”), 


2601 Henderson Mill Road, Atlanta, Georgia 30345. FFA asked me to redi-


rect any voters at St. Bedes Church to the correct poll. 


5. The correct poll for voters who had previously voted at St. Bedes Church was 


Henderson Mill Elementary School, located at 2408 Henderson Mill Road, 


NE, Atlanta, Georgia 30345. Henderson Mill Elementary School is on the 


same road as St. Bedes Church, about half a mile away. 


6. As I pulled into the entrance at St. Bedes Church, I saw a DeKalb County 


sign that stated that there was a change to the polling precinct. The sign pro-


vided a QR code and listed county-wide poll closures, along with the updated 
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polling sites for each former location. Someone had printed out the address 


for Henderson Mill Elementary School and taped it to the sign.  A photo that 


I took of the sign at the entrance to St. Bedes Church is attached as Exhibit A.  


7. There was an additional sign on the door to the Church that provided the new 


poll name and address. I learned later that a volunteer from Indivisible had 


put the sign on the door.  


8. I am not sure whether St. Bedes Church was open during Election Day. At 


one point, I tried to get into the Church to use the restroom, but the door was 


locked. At another point, a few cars pulled into drive up towards the Church 


and did not immediately drive back towards the exit. As the voters all 


stopped at the bottom of the drive where I was parked, I assumed that the 


drivers of those cars were there for Church business, but I cannot confirm 


whether they entered the Church because I could not see the Church entrance 


from where I was parked.   


9.  At about 3:00 PM, a woman from DeKalb County came to the Church to re-


move the DeKalb County sign that was posted at the entrance to the Church. 


I asked her why she was removing the sign, and she told me that the county 


had received complaints from voters about signs like the one at the entrance 


to the Church. She said that voters reported that they were confused and 


seemed to think that sign was identifying an active poll location, despite the 
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fact that the sign clearly stated that there was a change to the precinct loca-


tion. The county official then noticed that the updated poll information was 


taped to the sign. She said something to the effect of, “I see someone has put 


the correct address on this sign and that’s clear.” She wound up leaving the 


sign where it was. 


10.  I spoke to two voters. The first voter, a white or Latinx man in his 20s or 


30s, did not know that the poll was closed and was not familiar with Hender-


son Elementary School. He was by himself and arrived in his car. He did not 


seem annoyed or upset about having to go to another poll, and was apprecia-


tive of my help. I wondered if he was new to the area, given how unfamiliar 


he seemed with local landmarks. 


11.  The second voter was a Black woman in her 30s. She drove into the Church 


lot at about 5:00 PM. I did not get a sense for why she did not know that her 


polling location had changed. She knew where Henderson Elementary School 


was, and said she would head there right away. She was also glad to have had 


help and did not seem particularly upset about the polling change. 


12.  Shortly after 7:00 PM, a volunteer from Indivisible came to the Church. She 


told me that it was she who had added the address of the correct polling loca-


tion to the DeKalb County sign, and that Indivisible was also sending volun-


teers to closed polling locations to redirect voters. She had been assigned to 
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St. Bedes Church, but had other Election Day duties that prevented her from 


staying at the Church, so had address to the county sign and left.  


13.  Shortly after the first volunteer left, a second volunteer from Indivisible ar-


rived at the Church. She told me that she was just checking to make sure that 


the signs were still up. We did not speak for long because a car pulled in be-


hind her and was impatient about getting up the driveway. 


14.  I volunteered as a poll observer because I wanted to make sure that everyone 


who wants to vote can do so. I was a 2016 poll observer with Election Protec-


tion and I wanted to do something similar to help in this election. 


15.  In the future, I will volunteer to be a poll observer again. I may even volun-


teer for the upcoming runoff elections. Given the lack of traffic at St. Bedes 


Church, I did not have the opportunity to help very many people, but I appre-


ciate that I was able to help two voters that might otherwise have not made it 


to the poll. 


16.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


17.  I understand that in giving this Declaration, I am not represented by a law-


yer. Nor has any lawyer asked me to be their client or to serve in any way as 


anything other than a witness in this litigation. 


18.  I declare under penalty of perjury that the foregoing is true and correct. 
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   __________ 
    CAROL  
 


    ______________________ 
    DATE 
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Exhibit A 
Photo of Sign at Entrance to St. Bedes’s Church 


 





		Previous Document






DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 


1. My name is Kendall . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a registered voter in Fulton County, GA. My address in GA is:  


,  GA .  


3. On August 1, 2020, I applied for an absentee ballot for the November 3 


election to be sent to my school address in California.  My school address is 


 California 94025. A copy of my 


absentee ballot application is attached hereto as Exhibit A. 


4. I checked my status on-line and saw that my application was received on 


9/02/20 and that an early voting ballot was issued on 9/18/20. A copy from 


the screenshot of the website is attached hereto as Exhibit B.  


5. I never received my absentee ballot. I have voted absentee in the past and 


this has NEVER happened. I feel awful… I was not able to vote. This was 


an important election and by not being able to vote, I felt like I had let my 


state down.  


6. I have since applied for an absentee ballot for the January 5, 2021, Federal 


Run Off Election.   







7. A copy of my application status is attached hereto as Exhibit C. My ballot 


was supposedly issued on 11/20/20. 


8. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


9. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


10. I declare under penalty of perjury that the foregoing is true and correct. 


 
 


    __________ 
    KENDALL  
 
    ______________________ 
    DATE 


  







Exhibit A 
Absentee Ballot Application 


 


 
 
 







Exhibit B 
November 3, 2020 Election, Absentee Ballot Status 


 
 


 


 


 


  







Exhibit C 
January 5, 2021 -  Federal Run Off Election Ballot - Request Confirmation 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Bryan . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, Georgia . 


3. On October 12, 2020, I drove to the Buckhead Library at 269 Buckhead Ave 


NE, Atlanta, GA 30305 (the “Library”) for the purpose of voting in the 2020 


General Election. 


4. October 12, 2020 was the first day of early voting in Georgia. 


5. I parked in a paid parking lot approximately one block away from the 


Library.   


6. I arrived at the Library to vote at or around approximately 10:30 a.m. 


7. When I got there, I could see people waiting in line.  What I did not know, 


and could not see at the time of my arrival, was that the line was substantially 


longer than I originally understood it to be.  It wrapped around areas I could 


not see. 


8. At or around 12:30 p.m., approximately two hours after my arrival and while 


I was still waiting in line outside of the Library, a woman wearing a 


Biden/Harris shirt was advising people that there were large numbers of 
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polling booths at State Farm Arena and was encouraging people to leave the 


Library and go to the State Farm Arena to vote. 


9. Several people left the line at that time. 


10. I chose not to leave the line and attempt to vote at a different polling location 


because I was concerned about the line I would encounter at any other 


location, particularly given that I had been standing in line at the Library 


already for approximately two hours. 


11. I did not bring food or water with me, as I did not anticipate I would stand in 


line for any significant amount of time. 


12. After approximately three or four hours of waiting in line, a stranger gave 


me a bottle of water. 


13. It was sunny and hot on October 12, 2020, and I had to put a jacket I brought 


with me over my head in order to protect my head and face from the sun. 


14. I work and had a business call scheduled at either 1:00 or 1:30 p.m.  The call 


was conducted by FaceTime, and I had to participate in the call while 


standing in line at the Library.  I was not able to prepare for the call because 


of waiting in the line.  It was not ideal for me to have to participate in a 


business call while I was standing in line outdoors waiting to vote. 
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15. A female police officer was working at the Library while I was waiting in 


line.  The officer allowed people 75 years old or older to go to the front of the 


line to vote. 


16. I wore a mask while I waited in line and when I was inside the Library to 


vote.  I believe every poll worker I saw was wearing a mask.  It appeared that 


the majority of the people waiting in line wore masks. 


17. I was able to maintain social distancing from those around me.  I believe 


others were generally able to maintain a distance of three to six feet between 


one another; however, as the day wore on, people became less stringent about 


maintaining a distance of at least six feet between one another. 


18.Attached as Exhibit A are true and correct photographs I took while I waited 


in line to vote at the Library. 


19. When I was finally able to enter the Library to vote, voters were required to 


maintain at least six feet between one another. 


20. There were only four or five voting booths inside of the Library. 


21. It was approximately 5:15 p.m. when I finally cast my ballot and was able to 


leave. 


22. For the majority of the time I waited in line, there were no chairs in which to 


sit and rest.  As I got close to the entrance of the Library, there were three or 
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four chairs in which one could sit.  There were also ledges as I approached 


the Library on which one could sit and rest. 


23. I was not aware of any restroom that was available for use by voters, and I 


did not use the restroom at any point during the approximately seven hours I 


waited in line to vote. 


24. Had I known it would take seven hours for me to vote, I would have brought 


drinks and a chair. 


25. I immediately went to a Shake Shack near the Library to eat and drink after 


standing in line with only one bottle of water, which had been given to me.  


Other voters who had been waiting in line with me to vote were also at the 


Shake Shack when I was there. 


26. I was supposed to work the day that I voted and because I spent almost the 


entire workday waiting in line to vote, I had to work after I voted.  I never 


anticipated I would start work that late in the day because I had to wait in line 


for approximately seven hours to vote. 


27. I was exhausted after spending approximately seven hours standing in line to 


vote.  But, I felt vindicated after I voted. 


28. I am not deterred from voting in the future.  I have voted since I became 


eligible to vote, and I am committed to voting in every election. 
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29. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


30.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


31.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    _________ 
    BRYAN  
    
    ______________________ 
    DATE 
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Exhibit A 
Photographs of Line at Buckhead Library 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Dayle . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, , Georgia . 


3. I checked my polling location on the Secretary of State’s My Voter Page 


(MVP) for the September 29, 2020 District 5 Special Election for John 


Lewis’ congressional seat on Monday, September 28, 2020 and again on 


Tuesday, September 29, 2020 before I left to vote. Both times it said that my 


polling place was at David T. Howard Middle School, 551 John Wesley 


Dobbs Ave. NE, Atlanta, GA 30312. A screen shot of my MVP is shown in 


Exhibit A. 


4. The school is about two blocks from my house so I walked to vote. As I 


passed Helene Mills Senior Center, 515 John Wesley Dobbs Ave NE, 


Atlanta, GA 30312 which is across the street from the David T. Howard 


Middle School, I noticed voting signs. Since MVP said the Middle School 


was my voting location, I walked across the street, but saw no one or any 


signage at the school. I saw people going into the Helene Mills Senior Center 


multipurpose facility and I decided to go into the multipurpose facility. 
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5. I showed the poll worker at the check in desk the information on my phone. 


She then showed the poll manger. Both poll workers shrugged their 


shoulders. 


6. If I had not been walking and passing the senior center, I would not have seen 


signs or voters at the senior center. I was very concerned about other voters. 


The county is always changing our polling place. There are about six senior 


homes in the area and it is very confusing.   


7. I requested an absentee ballot. However, I thought I had requested it for the 


November 3, 2020 General Election because you never know what will 


happen. I apparently received an absentee ballot for the September 29, 2020 


Special Election. When I checked in, the poll worker told me that I had been 


issued an absentee ballot for the Special Election. She told me I needed to 


bring the ballot to vote in person. I had not opened it, thinking it was for the 


General Election and there wasn’t anything on the outside to indicate 


otherwise. So, I walked home, got the absentee ballot and went back to vote. 


They cancelled the absentee ballot and I voted. That process took 10 minutes.  


8. Growing up my parents always modeled the importance of voting. I feel I am 


doing my duty paying attention to what is happening on the local level. I am 


well versed in black history. I am a single black woman, starting a business 


which is being hit hard.  







 


3 
 


9. Voting always makes a difference. 


10.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


11.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


12.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    __________ 
    DAYLE  
 


    ______________________ 
    DATE 
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Exhibit A 
Screen Shot of MVP Polling Location 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Courtney . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Cobb County in Georgia and my residence address is  


 Ga . 


3. On October 12, I decided to vote early.  Originally, I had applied for an 


absentee ballot due to an underlying health condition. However, I was 


worried that the absentee ballot had not arrived, so I decided to use the 


Monday I had off work to vote in person.  Using the Cobb County early vote 


time estimator, I chose the Smyrna Community Center location based on the 


stated time estimation of 40-60 minutes.  


4. When I arrived at the Smyrna Community Center at 10:56 (Exhibit A) the 


line was wrapped around the building and was about 7 blocks long. It looked 


like approximately 5000 voters ahead of me. I knew I had to do it that day 


because this was my day off. There were also several factors on my mind. I 


saw that most people were wearing masks which made me feel comfortable 


enough to stay. But had also been worried about what I had been seeing in 


the news about unofficial poll watchers and possible harassment of voters. 


However, the people around me made me feel at ease. It felt like a safe day to 


vote, so I stayed in line. 







 


 


5. While I was in line, I felt bad for some of the people around me. After 


approximately 3 hours two people had to leave the line. One had to go home 


to log into her class and another had to leave to go pick up a child at school. 


Both did not return to the line.  


6. There were gaps in the flow of the line. Sometimes we would move steadily 


along, and then we would seem to not move. I saw a sign stating that those 75 


and older could move to the front, but I did not see any poll workers address 


people in line. We were not told of any problems with equipment holding up 


the line.  


7. At one point we were all physically attacked by a bird who had decided that 


he didn’t like the people in its area. (Exhibit  B videos ) It was making 


physical contact with people in line. I was on a sidewalk next to a street and 


was worried about getting pushed into the street as people moved to avoid the 


aggressive bird.  


8. I was completely exhausted. It was hot. (Exhibit C) At the front of the line, 


volunteers were offering water, but I worried about drinking too much water, 


so I didn’t consume enough fluids. Keeping distance and staying safe was a 


huge concern for me and I did not feel comfortable sharing bathroom 


facilities with so many people during a pandemic. 







 


 


9. When I finally arrived in the building to vote, there were not enough pens to 


go around. I didn’t think it was a safe idea to pass along pens without wiping 


them down first. When I sat down with the first poll worker, I told her about 


my absentee ballot not arriving, and I was able to sign an affidavit and get my 


card to vote using my own pen. Things inside seemed to move slowly. I did 


overhear a poll worker say that she was waiting for a system to load.  


10. I noticed that there were about 14 polling booths, each about 6 ft. apart. 


However, I observed that not all the booths were being used. It seemed like 


several were empty even though there was distance between them. I expected 


each booth to be occupied and to wait my turn as someone left a booth but 


was surprised to see more than a few empty with no voters at them at all. I 


completed my vote at 4:23. (Exhibit D) It took me about 5 1/2 hours to vote.  


11. As a voter, I was excited to vote in this election. However, I will never trust 


the time estimations on the Cobb County websites and will not vote at this 


location again. It was such a waste of time for everyone. I talked with a 


mother and daughter pair who explained that the daughter drove all the way 


from Florida to be home to vote for the first time. This was a terrible first 


experience. There has to be a better system in place with all the technology 


that we have. It is discouraging. 







 


 


12.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


13.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    _________ 
    COURTNEY  
 


    ______________________ 
    DATE 


  







 


 


 
 
 


     EXHIBIT A 


(COURTNEY  ARRIVAL TIMESTAMP) 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 







 


 


 
 


EXHIBIT B 
(VIDEO OF BIRD ATTACKING VOTERS IN LINE) 


 
 


https://drive.google.com/file/d/1poAE8PpUdNmyDSLa1Eq8Xt6YHOxE8V
pd/view?usp=sharing 


 
https://drive.google.com/file/d/1t1E50HlKL72RD4_pCcRIw-


cyeSBhhEXL/view?usp=sharing 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 


 


 
 


EXHIBIT C 
WAITING IN HEAT 


 


 
 
 
 
 


  







 


 


EXHIBIT D 
 


COURTNEY  VOTED TIMESTAMP 
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52 USC 21083: Computerized statewide voter registration list requirements and requirements for voters
who register by mail
Text contains those laws in effect on April 15, 2021


From Title 52-VOTING AND ELECTIONS
Subtitle II-Voting Assistance and Election Administration
CHAPTER 209-ELECTION ADMINISTRATION IMPROVEMENT
SUBCHAPTER III-UNIFORM AND NONDISCRIMINATORY ELECTION TECHNOLOGY AND
ADMINISTRATION REQUIREMENTS
Part A-Requirements


Jump To:
Source Credit
Miscellaneous
References In Text
Codification


§21083. Computerized statewide voter registration list requirements and
requirements for voters who register by mail


(a) Computerized statewide voter registration list requirements
(1) Implementation


(A) In general
Except as provided in subparagraph (B), each State, acting through the chief State election official, shall


implement, in a uniform and nondiscriminatory manner, a single, uniform, official, centralized, interactive
computerized statewide voter registration list defined, maintained, and administered at the State level that contains
the name and registration information of every legally registered voter in the State and assigns a unique identifier
to each legally registered voter in the State (in this subsection referred to as the "computerized list"), and includes
the following:


(i) The computerized list shall serve as the single system for storing and managing the official list of registered
voters throughout the State.


(ii) The computerized list contains the name and registration information of every legally registered voter in the
State.


(iii) Under the computerized list, a unique identifier is assigned to each legally registered voter in the State.
(iv) The computerized list shall be coordinated with other agency databases within the State.
(v) Any election official in the State, including any local election official, may obtain immediate electronic


access to the information contained in the computerized list.
(vi) All voter registration information obtained by any local election official in the State shall be electronically


entered into the computerized list on an expedited basis at the time the information is provided to the local
official.


(vii) The chief State election official shall provide such support as may be required so that local election
officials are able to enter information as described in clause (vi).


(viii) The computerized list shall serve as the official voter registration list for the conduct of all elections for
Federal office in the State.


(B) Exception
The requirement under subparagraph (A) shall not apply to a State in which, under a State law in effect


continuously on and after October 29, 2002, there is no voter registration requirement for individuals in the State
with respect to elections for Federal office.


(2) Computerized list maintenance
(A) In general


The appropriate State or local election official shall perform list maintenance with respect to the computerized list
on a regular basis as follows:


(i) If an individual is to be removed from the computerized list, such individual shall be removed in accordance
with the provisions of the National Voter Registration Act of 1993 (42 U.S.C. 1973gg et seq.) [now 52 U.S.C.
20501 et seq.], including subsections (a)(4), (c)(2), (d), and (e) of section 8 of such Act (42 U.S.C. 1973gg–6)
[now 52 U.S.C. 20507].


(ii) For purposes of removing names of ineligible voters from the official list of eligible voters-
(I) under section 8(a)(3)(B) of such Act (42 U.S.C. 1973gg–6(a)(3)(B)) [now 52 U.S.C. 20507(a)(3)(B)], the


State shall coordinate the computerized list with State agency records on felony status; and
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(II) by reason of the death of the registrant under section 8(a)(4)(A) of such Act (42 U.S.C. 1973gg–6(a)(4)
(A)) [now 52 U.S.C. 20507(a)(4)(A)], the State shall coordinate the computerized list with State agency
records on death.


(iii) Notwithstanding the preceding provisions of this subparagraph, if a State is described in section 4(b) of the
National Voter Registration Act of 1993 (42 U.S.C. 1973gg–2(b)) [now 52 U.S.C. 20503(b)], that State shall
remove the names of ineligible voters from the computerized list in accordance with State law.


(B) Conduct
The list maintenance performed under subparagraph (A) shall be conducted in a manner that ensures that-


(i) the name of each registered voter appears in the computerized list;
(ii) only voters who are not registered or who are not eligible to vote are removed from the computerized list;


and
(iii) duplicate names are eliminated from the computerized list.


(3) Technological security of computerized list
The appropriate State or local official shall provide adequate technological security measures to prevent the


unauthorized access to the computerized list established under this section.
(4) Minimum standard for accuracy of State voter registration records


The State election system shall include provisions to ensure that voter registration records in the State are
accurate and are updated regularly, including the following:


(A) A system of file maintenance that makes a reasonable effort to remove registrants who are ineligible to vote
from the official list of eligible voters. Under such system, consistent with the National Voter Registration Act of
1993 (42 U.S.C. 1973gg et seq.) [now 52 U.S.C. 20501 et seq.], registrants who have not responded to a notice
and who have not voted in 2 consecutive general elections for Federal office shall be removed from the official list
of eligible voters, except that no registrant may be removed solely by reason of a failure to vote.


(B) Safeguards to ensure that eligible voters are not removed in error from the official list of eligible voters.
(5) Verification of voter registration information


(A) Requiring provision of certain information by applicants
(i) In general


Except as provided in clause (ii), notwithstanding any other provision of law, an application for voter
registration for an election for Federal office may not be accepted or processed by a State unless the application
includes-


(I) in the case of an applicant who has been issued a current and valid driver's license, the applicant's
driver's license number; or


(II) in the case of any other applicant (other than an applicant to whom clause (ii) applies), the last 4 digits of
the applicant's social security number.


(ii) Special rule for applicants without driver's license or social security number
If an applicant for voter registration for an election for Federal office has not been issued a current and valid


driver's license or a social security number, the State shall assign the applicant a number which will serve to
identify the applicant for voter registration purposes. To the extent that the State has a computerized list in effect
under this subsection and the list assigns unique identifying numbers to registrants, the number assigned under
this clause shall be the unique identifying number assigned under the list.
(iii) Determination of validity of numbers provided


The State shall determine whether the information provided by an individual is sufficient to meet the
requirements of this subparagraph, in accordance with State law.


(B) Requirements for State officials
(i) Sharing information in databases


The chief State election official and the official responsible for the State motor vehicle authority of a State shall
enter into an agreement to match information in the database of the statewide voter registration system with
information in the database of the motor vehicle authority to the extent required to enable each such official to
verify the accuracy of the information provided on applications for voter registration.
(ii) Agreements with Commissioner of Social Security


The official responsible for the State motor vehicle authority shall enter into an agreement with the
Commissioner of Social Security under section 405(r)(8) of title 42 (as added by subparagraph (C)).


(C) Omitted
(D) Special rule for certain States


In the case of a State which is permitted to use social security numbers, and provides for the use of social
security numbers, on applications for voter registration, in accordance with section 7 of the Privacy Act of 1974 (5
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U.S.C. 552a note), the provisions of this paragraph shall be optional.
(b) Requirements for voters who register by mail


(1) In general
Notwithstanding section 6(c) of the National Voter Registration Act of 1993 (42 U.S.C. 1973gg–4(c)) [now 52


U.S.C. 20505(c)] and subject to paragraph (3), a State shall, in a uniform and nondiscriminatory manner, require an
individual to meet the requirements of paragraph (2) if-


(A) the individual registered to vote in a jurisdiction by mail; and
(B)(i) the individual has not previously voted in an election for Federal office in the State; or
(ii) the individual has not previously voted in such an election in the jurisdiction and the jurisdiction is located in a


State that does not have a computerized list that complies with the requirements of subsection (a).
(2) Requirements


(A) In general
An individual meets the requirements of this paragraph if the individual-


(i) in the case of an individual who votes in person-
(I) presents to the appropriate State or local election official a current and valid photo identification; or
(II) presents to the appropriate State or local election official a copy of a current utility bill, bank statement,


government check, paycheck, or other government document that shows the name and address of the voter;
or


(ii) in the case of an individual who votes by mail, submits with the ballot-
(I) a copy of a current and valid photo identification; or
(II) a copy of a current utility bill, bank statement, government check, paycheck, or other government


document that shows the name and address of the voter.
(B) Fail-safe voting


(i) In person
An individual who desires to vote in person, but who does not meet the requirements of subparagraph (A)(i),


may cast a provisional ballot under section 21082(a) of this title.
(ii) By mail


An individual who desires to vote by mail but who does not meet the requirements of subparagraph (A)(ii) may
cast such a ballot by mail and the ballot shall be counted as a provisional ballot in accordance with section
21082(a) of this title.


(3) Inapplicability
Paragraph (1) shall not apply in the case of a person-


(A) who registers to vote by mail under section 6 of the National Voter Registration Act of 1993 (42 U.S.C.
1973gg–4) [now 52 U.S.C. 20505] and submits as part of such registration either-


(i) a copy of a current and valid photo identification; or
(ii) a copy of a current utility bill, bank statement, government check, paycheck, or government document that


shows the name and address of the voter;


(B)(i) who registers to vote by mail under section 6 of the National Voter Registration Act of 1993 (42 U.S.C.
1973gg–4) [now 52 U.S.C. 20505] and submits with such registration either-


(I) a driver's license number; or
(II) at least the last 4 digits of the individual's social security number; and


(ii) with respect to whom a State or local election official matches the information submitted under clause (i) with
an existing State identification record bearing the same number, name and date of birth as provided in such
registration; or


(C) who is-
(i) entitled to vote by absentee ballot under the Uniformed and Overseas Citizens Absentee Voting Act [52


U.S.C. 20301 et seq.];
(ii) provided the right to vote otherwise than in person under section 20102(b)(2)(B)(ii) of this title; or
(iii) entitled to vote otherwise than in person under any other Federal law.


(4) Contents of mail-in registration form
(A) In general


The mail voter registration form developed under section 6 of the National Voter Registration Act of 1993 (42
U.S.C. 1973gg–4) [now 52 U.S.C. 20505] shall include the following:


(i) The question "Are you a citizen of the United States of America?" and boxes for the applicant to check to
indicate whether the applicant is or is not a citizen of the United States.







4/16/2021


4/4


(ii) The question "Will you be 18 years of age on or before election day?" and boxes for the applicant to check
to indicate whether or not the applicant will be 18 years of age or older on election day.


(iii) The statement "If you checked 'no' in response to either of these questions, do not complete this form.".
(iv) A statement informing the individual that if the form is submitted by mail and the individual is registering for


the first time, the appropriate information required under this section must be submitted with the mail-in
registration form in order to avoid the additional identification requirements upon voting for the first time.


(B) Incomplete forms
If an applicant for voter registration fails to answer the question included on the mail voter registration form


pursuant to subparagraph (A)(i), the registrar shall notify the applicant of the failure and provide the applicant with
an opportunity to complete the form in a timely manner to allow for the completion of the registration form prior to
the next election for Federal office (subject to State law).


(5) Construction
Nothing in this subsection shall be construed to require a State that was not required to comply with a provision of


the National Voter Registration Act of 1993 (42 U.S.C. 1973gg et seq.) [now 52 U.S.C. 20501 et seq.] before October
29, 2002, to comply with such a provision after October 29, 2002.


(c) Permitted use of last 4 digits of social security numbers
The last 4 digits of a social security number described in subsections (a)(5)(A)(i)(II) and (b)(3)(B)(i)(II) shall not be


considered to be a social security number for purposes of section 7 of the Privacy Act of 1974 (5 U.S.C. 552a note).
(d) Effective date


(1) Computerized statewide voter registration list requirements
(A) In general


Except as provided in subparagraph (B), each State and jurisdiction shall be required to comply with the
requirements of subsection (a) on and after January 1, 2004.
(B) Waiver


If a State or jurisdiction certifies to the Commission not later than January 1, 2004, that the State or jurisdiction
will not meet the deadline described in subparagraph (A) for good cause and includes in the certification the
reasons for the failure to meet such deadline, subparagraph (A) shall apply to the State or jurisdiction as if the
reference in such subparagraph to "January 1, 2004" were a reference to "January 1, 2006".


(2) Requirement for voters who register by mail
(A) In general


Each State and jurisdiction shall be required to comply with the requirements of subsection (b) on and after
January 1, 2004, and shall be prepared to receive registration materials submitted by individuals described in
subparagraph (B) on and after the date described in such subparagraph.
(B) Applicability with respect to individuals


The provisions of subsection (b) shall apply to any individual who registers to vote on or after January 1, 2003.
( Pub. L. 107–252, title III, §303, Oct. 29, 2002, 116 Stat. 1708 .)


EDITORIAL NOTES


REFERENCES IN TEXT
The National Voter Registration Act of 1993, referred to in subsecs. (a)(2)(A)(i), (4)(A) and (b)(5), is Pub.


L. 103–31, May 20, 1993, 107 Stat. 77 , which is classified principally to chapter 205 (§20501 et seq.) of this
title. For complete classification of this Act to the Code, see Tables.


Section 7 of the Privacy Act of 1974, referred to in subsecs. (a)(5)(D) and (c), is section 7 of Pub. L. 93–
579, which is set out as a note under section 552a of Title 5, Government Organization and Employees.


The Uniformed and Overseas Citizens Absentee Voting Act, referred to in subsec. (b)(3)(C)(i), is Pub. L.
99–410, Aug. 28, 1986, 100 Stat. 924 , which is classified principally to chapter 203 (§20301 et seq.) of this
title. For complete classification of this Act to the Code, see Tables.


CODIFICATION
Section was formerly classified to section 15483 of Title 42, The Public Health and Welfare, prior to


editorial reclassification and renumbering as this section.
Section is comprised of section 303 of Pub. L. 107–252. Subsec. (a)(5)(C) of section 303 of Pub. L. 107–


252 amended section 405 of Title 42, The Public Health and Welfare.



https://uscode.house.gov/statviewer.htm?volume=116&page=1708

https://uscode.house.gov/statviewer.htm?volume=107&page=77

https://uscode.house.gov/statviewer.htm?volume=100&page=924
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Patricia . I am over eighteen years of age and competent 


to testify to the matters contained herein.


2. I am a resident of Cobb County in Georgia, and my residence address is  


, , GA . 


3. In this election, I had to cast a provisional, instead of a regular, ballot. I also 


heard polling place staff indicate that they had mishandled a number of other 


provisional ballots. 


4. I first registered as a Georgia voter when I moved to Fulton County in 1995. 


I updated my registration in 1998 when I moved to Cobb County, where I 


still live. I’ve voted since then in every election I could. From personal 


experience, I know how hard it has always been for some Georgians to vote. 


In past years, I have waited in the  short lines in Cobb and in the long lines 


in Fulton County. But the issues I’ve seen this year worry me deeply. 


5. Sometime after Easter, in April 2020, I requested an absentee ballot. I filled 


out the request form completely. I selected a party affiliation. I requested an 


absentee ballot for the general election only. I signed and dated the 


application and requested the ballot be sent to my residential address and 


mailed it.  







2 


6. To my surprise, on June 6, I received an absentee ballot in the mail for the 


June 9 election. I had not requested an absentee ballot for this election, so I 


don’t know why I received one.  


7. At the top of the ballot, there was a tear-off portion that said my vote would 


only count if the County received it in the next three days – by June 9. I was 


not sure what to do, because I knew if I tried to vote by mail this close to 


Election Day, my vote likely would not count. I filled out the absentee ballot 


and signed its envelope, but I did not mail it. It was a one-page, two-sided 


document. I had planned to vote in person and decided that I would still do 


so. I did not know what to do with the absentee ballot, so I took it with me 


when I went to my polling place. 


8. I had been assigned a new polling place, Shiloh Seventh Day Adventist 


Church. On Election Day, I went to that polling place. 


9. While I waited, I noticed that people waiting in line had a clear line of sight 


to the screens of voting machines, even as voters used them. There were no 


barriers preventing people from looking over other voters’ shoulders.  


10. I told the poll workers I had been sent an absentee ballot I hadn’t requested 


and that I wanted to vote in person. They told me I would need to submit a 


provisional ballot and directed me to the provisional ballot table. A poll 


worker at that table gave me a provisional ballot and asked me to fill it out.  
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11. Provisional ballot voters were voting at the same table where the poll worker 


was serving other voters and those voters had a line of sight to my ballot as I 


filled it out. Nevertheless, I completed it and gave it to the poll worker. He 


put it in an envelope and put the envelope in a canvas bag and told me to 


destroy my unused absentee ballot. 


12. That poll worker then called over his supervisor to ask her a question, 


because he was not sure exactly how to handle my ballot. After speaking 


with the supervisor, he said something like “I’ve been doing this wrong for 


these other provisional ballots.  I hope they mailed in their absentee ballots.” 


13. His comment concerned me. It sounded to me like he had handled the other 


provisional ballots in a way that would prevent them from counting. It also 


sounded like the only way for those voters to vote now would be if they 


somehow sent their absentee ballot in. It seemed to me that those voters 


needed to know that their ballots had been mishandled. 


14. I called the Secretary of State to report the incident. The Secretary of State’s 


office gave me a number for Cobb County election administrators. The 


number was disconnected. I checked Cobb County’s webpage, which lists 


the same phone number. 


15. I also emailed info@cobbelections.org, an email address I knew from a 


notice the County sent me in February 2020. (Exhibit A.) I received a reply 
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email that said they appreciated my comments but didn’t provide any other 


information. 


16. I intend to vote absentee in the general election in November, but this 


experience has made me apprehensive about the entire process. It makes me 


feel extremely cautious about the legitimacy of how they’re actually 


conducting these elections. The 2016 election, the 2018 midterms, and this 


primary have felt different to me than other elections in which I have voted. 


The poll workers have been given incomplete or incorrect information. 


That’s why the poll worker who took my ballot didn’t know how to handle 


provisional ballots. 


17. I vote because I want to make my voice heard in a state dominated by single-


party consensus. I live in a red state. Republicans often run unchallenged 


here. I don’t think they should. I vote because it is one of the only ways to 


make my voice heard. I want representation for the things I believe in.


18. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward.


19. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation.







5 


20. I declare under penalty of perjury that the foregoing is true and correct.


Further affiant sayeth not, this the ____ day of ___________, 2020.


_____________ 
Signature 
Patricia 
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Exhibit A 
Feb. 7, 2020 Notice of New Polling Place 
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The NAACP Legal Defense and Educational Fund, Inc. (“LDF”) is the first 
and foremost civil and human rights law firm in the United States. Found-
ed in 1940 under the leadership of Thurgood Marshall, LDF’s mission has 
always been transformative—to achieve racial justice, equality, and an 
inclusive society. LDF’s victories established the foundations for the civil 
rights that all Americans enjoy today.


This report was produced in collaboration with LDF’s Thurgood Marshall 
Institute. Launched in 2015, the Institute is a multidisciplinary center with-
in LDF. The Institute complements LDF’s traditional litigation strengths, 
arming LDF with dedicated support for three critical capabilities in the 
fight for racial justice: research, targeted advocacy campaigns, and 
public education.
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“You get to vote in what might be the most important election of my 
lifetime, maybe more important than 2008.” 


—Former President Barack Obama, rally in Illinois November 20181


“Our democracy rests on the ability of all individuals, regardless of 
race, income, or status, to exercise their right to vote.”  


—U.S. Supreme Court Justice Sonia Sotomayor, dissenting in a 2018 voting rights case2


The 2018 elections proved to be re-
cord-breaking: 39 million early ballots 
cast (an increase from the 20 million early 
ballots in the 2014 midterm elections), $5.2 
billion spent (an increase from the previous 
$4.4 billion record in 2016), and the high-
est voter turnout percentage (49.2) in a 
midterm election since 1914.3 The election 
sent an unprecedented number of women 
to Congress—more than 100 in total, in-
cluding the first Native American women, 
the first Muslim American women, and the 
first openly bisexual woman ever to serve 
in that body.


Journalists and pundits, politicians and vot-
ers, pollsters and organizers all character-
ized the highly anticipated midterm elec-
tions as one of the most critical in recent 
history. The first midterm under the Trump 
Administration, these elections were about 
more than just the individual gubernatori-
al, Senate, House, or other races. It was 
about more than the amendments and ref-
erenda on the ballot. Questions surround-
ing our national ethos were also at stake. 


One of these questions was the extent to 
which our democracy is compromised by 
the increasing intensity of voter suppres-
sion tactics across the country. Following 
the Supreme Court’s 2013 decision in 


Shelby County v. Holder,4 which gutted 
key enforcement provisions of the Voting 
Rights Act of 1965 (VRA), “states and local 
jurisdictions have been free to implement 
changes in voting without the preclear-
ance process to determine whether those 
changes are racially discriminatory or hurt-
ful to language minorities.”5 Despite high 
turnout at the 2018 midterm elections, far 
too many voters faced significant burdens 
in exercising the right to vote, including 
malfunctioning machines leading to mis-
marked ballots, untrained poll workers, 
out-of-date poll lists, changed polling sites, 
and long lines, including instances where it 
took more than four hours to cast a ballot.6


For years, the NAACP Legal Defense and 
Educational Fund, Inc.’s (LDF) Prepared to 
Vote (PTV) campaign has marshalled staff 
and local volunteers on Election Day to 
protect the ability of voters—particularly 
voters of color—to cast ballots and par-
ticipate in the political process. LDF staff 
and LDF-trained PTV volunteers are on the 
ground every year to monitor polling sites 
in both primary and general elections in 
targeted jurisdictions. For the 2018 mid-
term elections, LDF staff and PTV volunteers 
were present in eight states: Alabama, 
Florida, Georgia, Louisiana, Mississippi 
(for the Senate special election), Missouri, 


INTRODUCTION


49.2%


The 2018 election had the 
highest voter turnout per-
centage (49.2) in a midterm 
election since 1914.
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South Carolina, and Texas. In each jurisdiction, PTV armed voters with state-specific voter guides and trainings, 
containing important information about their state’s election laws and how to prepare to vote. Staff and volunteers 
also observed and responded to voting irregularities or instances of discrimination. This report provides county-level 
citizen voting age population data by race and ethnicity and a compilation of the voting issues our team observed 
on the ground. It is our hope that this report will highlight some of the ways we worked to defend our democracy on 
Election Day 2018 and what remains to be done.  


39
million


Early ballots were cast in 
2018 (an increase from the 
20 million early ballots in 
the 2014 midterm election).


100+


The election sent an unprec-
edented number of women 
to Congress—more than 
100 in total.


LDF staff and PTV volunteers were present across 
eight states. In each jurisdiction, PTV armed voters 
with state-specific voter guides and trainings. They 
also observed and responded to voting irregulari-
ties or instances of discrimination.
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A L A B A M A


RACES:
Gubernatorial
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES
Alabama is a state known as the birthplace of voting rights. Its history includes the 1965 
“Bloody Sunday” march over the Edmund Pettus Bridge where armed police beat civ-
il rights demonstrators protesting for the right to vote. For a state with this history, the 
post-Shelby County level of voter suppression is dismaying. 


In 2011, the Alabama legislature passed a strict photo ID law, requiring in-person and 
absentee voters to produce one of seven forms of “valid” photo ID.7 A prospective in-per-
son voter without the required photo ID cannot cast a regular ballot unless two election 
officials present at the polling place choose to “positively identify” that person.8 Although 
it was passed in 2011, Alabama postponed implementing the law to avoid the preclear-
ance requirements of Section 5 of the VRA, which at the time required the state to prove to 
a federal court or to the U.S. Department of Justice (DOJ) that voting laws were non-dis-
criminatory before they could go into effect.9 The day after the Supreme Court’s 2013 de-
cision in Shelby County, which invalidated the VRA’s preclearance requirement, Alabama 
announced that it would enforce the law in the 2014 election cycle.10 In 2015, LDF filed a 
federal lawsuit, Greater Birmingham Ministries et al. v. Alabama et al.,11 challenging the 
photo ID law as racially discriminatory in violation of the U.S. Constitution and the VRA. 
That lawsuit is currently on appeal in the U.S. Court of Appeals for the Eleventh Circuit.  


Alabama’s voter suppression tactics extend even further. In 2015, the state announced 
that it would close 31 driver’s license offices, situated predominately in rural areas of 
Alabama’s Black Belt, even though driver’s licenses are one of the few forms of accept-
able photo ID to vote in elections. LDF and other advocates voiced opposition to these 
proposed closures because of their likely impact on Black voters.12 As a result, rather than 
permanently close the offices, Alabama decided to keep them open one day a month for 
the 2018 midterms, which still severely restricted access to photo ID for many individuals.13  


Additionally, although not currently in effect due to ongoing litigation, Alabama law re-
quires residents to produce proof of citizenship when registering to vote.14 Specifically, 
Alabama has requested that the federal Election Administration Commission modify the 
federal voter registration form to require proof of citizenship to vote in state and local 
elections. Such a requirement potentially sets up a dual system for voting for federal and 
state/local elections.15
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CITIZEN VOTING AGE                     
POPULATION PERCENTAGES BY   
RACE AND ETHNICITY:16


39.3%


MONTGOMERY COUNTY


57.1% 1.2%


1.3%


Asian Alone


SNAPSHOT OF 2018 VOTING ISSUES
MADISON COUNTY


• At Alabama Agricultural and Mechanical University (AAMU), a historically Black 
university, PTV volunteers encountered a number of students at the polling site who 
discovered that they were not registered by the Madison County Board of Regis-
trars, although they submitted registration forms during campus registration drives. 
The completed forms were delivered to the Madison County Registrar, but none of 
the students were notified of any deficiencies in their registrations. Other students 
registered online but also were not on the rolls. Some students received a voter card 
but still did not appear on the voter rolls on Election Day. As a result, over 175 stu-
dents were forced to vote by provisional ballot. The line to cast a provisional ballot 
was longer than the line to cast a regular ballot, and the polling location ran out of 
provisional ballots multiple times, causing students to wait over 90 minutes to cast a 
provisional ballot. The Madison County probate judge, in the days prior to Election 
Day, noted that the county Board of Registrars appeared to be engaged in voter 
suppression because of their hostility to organizers’ attempts to register students at 
AAMU and another historically Black college, Oakwood University. As a result of 
this election monitoring, LDF filed a lawsuit against Madison County’s Board of 
Registrars and Alabama’s Secretary of State John H. Merrill on behalf of four Black 
students,17 and talks have begun between AAMU, the Madison County Board of 
Registrars, and local stakeholders about how to address these issues in future elec-
tions.


MONTGOMERY COUNTY


• At the polling site located at Trenholm State Community College, a school with a 
majority-Black enrollment, instead of directing voters to the correct polling site, poll 
workers provided provisional ballots to voters who were registered in other precincts 
and those whose polling places had changed. These voters were told to cast pro-
visional ballots that, ultimately, would not be counted. This precinct also ran out of 
provisional ballots during the day, and voters who needed these ballots had to wait 
for over an hour or return at a later time. PTV volunteers intervened and contacted 
the county probate judge to correct this issue. At Peter Crump Elementary School, 
a man who had permanently moved to the area was turned away at the precinct 
and told to vote at his old polling location. PTV volunteers explained the change 
of address procedure that would have allowed the man to cast a regular ballot at 
the precinct, but the chief poll inspector insisted the man cast a provisional ballot or 
return to his prior precinct. After encountering another woman with the same issue, 
volunteers escalated the issue to LDF staff to address.


• There were a variety of election administration issues at other polling sites across 
Montgomery County. For example, at Vaughn Park Church of Christ, the wait time 
reached 90 minutes almost as soon as the polling place opened. There were ma-
chine and ballot issues and a lack of forms elsewhere in Montgomery County. At 
Wares Ferry Road Elementary School, voting did not start on time because the wrong 
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machines were delivered, and workers did not allow voters to use paper ballots. At Fitzpatrick Elementary School, 
poll workers ran out of voter registration update forms for inactive voters and resorted to using the address portion of 
provisional ballots. 


• There was also evidence of intimidation at Whitfield United Methodist Church. Volunteers encountered a police vehi-
cle parked directly outside the location entrance and a sheriff’s deputy monitoring the polling place registration table. 
The deputy later exited the polling place and shadowed a PTV volunteer as she waited to speak with voters leaving 
the location. At Peter Crump Elementary School, a sheriff’s deputy arrived and stood next to the chief poll inspector 
as volunteers were speaking with her.


JEFFERSON COUNTY


• At the Hillview Fire Station precinct, poll workers misinformed voters by telling them that voting a straight-ticket ballot 
and then selecting an individual sheriff candidate, also known as a “double bubble,” would be read by election of-
ficials as overvoting and cause the ballot to be rejected. PTV volunteers confirmed that previous guidance allowing 
the practice still applied in the 2018 midterms; they then reached out to poll workers and the county probate judge to 
correct this misinformation.


• Prior to the election, the state removed thousands of voters from the active voter list and declared them “inactive” during 
a required update of voting rolls. In response to local and national advocacy to restore voters to the active voter list, 
Alabama’s Secretary of State Merrill stated that inactive voters would be permitted to cast a regular ballot if they first 
updated their registration information. However, on Election Day, poll workers gave these inactive voters provisional 
ballots rather than allowing them to update their registration at the polling site and cast a regular ballot. PTV volunteers 
on site were able to intervene in some instances by calling the county probate judge. County election officials told 
PTV volunteers they would issue corrective guidance to poll workers at Homewood Public Library, where one of the 
first reports originated. Since the issue appeared to be widespread and the same issue had occurred in the 2017 
Senate Election, LDF sent a letter on Election Day to Secretary Merrill, explaining that poll workers were unaware 
that inactive voters must be permitted to cast a regular ballot after updating their information. In response, Secretary 
Merrill insisted that poll workers were adequately trained on how to deal with inactive voters. LDF’s experience on the 
ground shows otherwise.


SHELBY COUNTY


• At Pelham Civic Complex, poll workers did not give voters without ID provisional ballots, which is required by law.


• At Vincent Revival Center and Helena Community Center, volunteers reported seeing police officers and police ve-
hicles near the polling site, although they did not observe any officers attempting to interact with voters nor did they 
observe the officers engaging in any official activity. 


• Machine malfunctions were reported at Montevallo University’s Stewart Student Retreat Center, leading poll workers 
to collect and store ballots to tally later. 


MOBILE COUNTY


• As in prior election years, there were reports of Mobile County poll workers rejecting voters’ photo ID if the address 
on the ID did not match the one on the voter rolls, even though Alabama law does not require the address on a voter’s 
ID to match their voter registration address. In such instances, poll workers were required to allow voters with eligible 
ID, regardless of the address on the ID, to cast a regular ballot.
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F L O R I D A


RACES:
Gubernatorial
Senate
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES
A 2018 report found that Florida has purged more than seven percent of voters from the 
state rolls since 2016.18 The following counties had the highest rates of purges, eliminating 
10 percent of their voters from the rolls: Hardee, Hendry, Palm Beach, and Okaloosa. 
Indeed, the state has a history of attempted voter roll purges. In 2012, Florida election 
officials were blocked from using an error-prone list to remove purported non-citizens 
from the election rolls.19 In 2013, following the Shelby County decision, the Governor 
attempted to remove voters from the rolls but was unsuccessful due to efforts of county 
election supervisors.20 In 2014, the Governor again sought to eliminate alleged non-citi-
zens from the state voter database.21 


In 2017, thousands of Puerto Rican voters were displaced by Hurricane Maria and re-
settled in Florida. On the night before Election Day, a federal judge issued an emergen-
cy order, reinforcing a September order obtained by LatinoJustice to compel over 30 
counties in Florida to provide Spanish-language ballots to voters in accordance with the 
requirements of the VRA.22 Nevertheless, LatinoJustice reported noncompliance or partial 
compliance with this order in a number of counties.23 


In 2018, a federal court ordered Florida to provide early voting sites on several college 
campuses, following a lawsuit brought by pro-democracy groups.24 Several counties, 
however, like Tallahassee’s Leon County (home of Florida State University and Flori-
da A&M University, a historically Black university) and Miami-Dade County (home of 
Florida International University, which serves large populations of students of color, and 
Miami-Dade College, which has more than 160,000 students), decided not to provide 
early voting sites on college campuses in 2018.25 In July 2018, advocates complained 
about issues with Florida’s voter registration website, including intermittent access, af-
ter organizers tried registering 17 voters in low-income, predominantly Black Orlando 
neighborhoods but only could successfully register two.26 
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CITIZEN VOTING AGE                   
POPULATION PERCENTAGES BY 
RACE AND ETHNICITY:27 


 


SNAPSHOT OF 2018 VOTING ISSUES


ORANGE COUNTY


• Washington Park Branch Library previously had been a regular voting location. 
Unfortunately, it was not a voting location on Election Day, but many voters in the 
surrounding area were under the impression that it was and had not received any 
notice that it was no longer a polling site. PTV volunteers were unable to clarify the 
issue because of the steady stream of voters asking poll workers throughout the day 
for help identifying their correct polling place. Some of our volunteers had to drive 
voters to their polling place before the polls closed. In total, PTV volunteers interact-
ed with over 100 people at this site.  


POST-ELECTION AMENDMENT 4 UPDATE


On Election Day in November 2018, Florida voters approved ballot initiative Amend-
ment 4, which restored the voting rights of people with a felony conviction, excluding 
murder or felony sex offenses. 


Within months of that historic voter enfranchisement, the Florida Legislature passed SB 
7066. LDF, in partnership with the Florida NAACP, joined leading groups like the ACLU, 
ACLU of Florida, and the Brennan Center for Justice to submit multiple letters to both 
legislative houses in opposition to certain provisions of the bill.28 


The adopted bill, SB 7066, restricts the ability of returning citizens to register to vote by 
requiring them to pay all legal financial obligations, including restitution converted to a 
civil judgment, fines, fees, and costs. The restrictions will have a disproportionate adverse 
impact on Florida’s Black and Latinx citizens. Florida’s Governor Ron DeSantis signed the 
bill into law on June 28, 2019. LDF, the ACLU, ACLU of Florida, and the Brennan Center 
for Justice immediately filed a federal lawsuit challenging the new law because it “cre-
ates wealth-based hurdles to voting and undermines Floridians’ overwhelming support 
for Amendment 4.”29  


ORANGE COUNTY


0.1%


48.8% 18.7% 26.0%


4.5%


Asian Alone American Indian 
or Alaskan Native 


Alone


White Alone Black African 
American Alone


Hispanic or Latino







9


G E O R G I A


RACES:
Gubernatorial
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES


With one of the most hotly contested gubernatorial races in the country, the midterm 
election in Georgia epitomized the severity of voter disenfranchisement and suppression 
for the country. Between 2012 and 2016, then-Secretary of State Brian Kemp purged 
1.5 million registered voters from the rolls.30 In 2018, 670,000 voters were purged.31 
The state has further burdened voters, particularly voters of color, by closing 214 voting 
precincts since 2012.32 This came to national attention when Randolph County attempted 
to close seven of nine polling places, which would have impacted the county’s under-re-
sourced Black community.33 


In addition, despite rising calls for his recusal, including from LDF, 2018 gubernatorial 
candidate Brian Kemp continued to oversee the very election in which he was a can-
didate.34 During the 2018 election, former Secretary Kemp was in charge of enforcing 
Georgia’s strict voter laws passed by state legislators, particularly the “exact match” 
policy that holds voter registration applications if the information provided is not an exact 
match to the information in Social Security or state driver records. Voter registrations 
were not processed if they included inconsistencies such as misspelled names, not fully 
writing out a middle name, a missing hyphen, or signature mismatch on absentee ballots. 
Out of the 53,000 registrations that were held by former Secretary Kemp’s office shortly 
before the election, 70 percent of the applicants were Black.35 In fact, CityLab’s Brentin 
Mock reported that “many of these blocked voter registrations [came] from urban areas 
with high black populations. In areas with smaller black populations, the percentage 
of pending registrations from black voters often [exceeded] the percentage of black 
residents living in the area.”36 This abdication of responsibility by the former Secretary 
of State and now Governor forced advocates to call into question his commitment to 
election integrity.


Moreover, in October 2018, local officials removed 40 Black senior citizens from a bus 
heading to the polls for early voting because the Jefferson County Administrator argued 
that the bus had not been authorized to take the seniors to the polls and the action con-
stituted “political activity” at a county-run senior center.37 
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CITIZEN VOTING AGE POPULATION PERCENTAGES BY RACE AND ETHNICITY:38
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SNAPSHOT OF 2018 VOTING ISSUES


DOUGHERTY COUNTY


• Two vote-switching incidents were reported in Dougherty County. On each occasion, voters attempted to vote Democratic 
straight down the ticket, and the voting machine switched the vote to Republican. The voters noticed the error and reported 
these incidents. Poll workers were able to fix the error and register the votes correctly.


• At approximately 6:00 pm on Election Day, about 1,000 votes had been cast at the Greenbriar Church polling site. The 
location manager explained that one of the express voting machines had been down for a few hours, and during that time, 
the line grew long. By the time voters advanced to the front of the line, some were told that they were in the wrong location. 
Many voters were unable to continue to wait and opted to cast provisional ballots instead of going to their correct polling 
place. 
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CHATHAM COUNTY


 • The Georgia Secretary of State’s website, “My 
Voter Page,” had the incorrect address listed 
for the Frank Murray Community Center polling 
location. The address the website listed was: 
169 Whitemarsh Island Road, Savannah, GA 
31410, when the correct address for this loca-
tion was: 125 Wilmington Island Road, Savan-
nah, GA 31410. When potential voters arrived 
at the Frank Murray Community Center, they 
found this sign, which caused several people to 
leave without voting. 


GWINNETT COUNTY


• Five precincts in Gwinnett County were reported to have significant delays, with one experiencing delays of up to five 
hours, caused by technical problems including malfunctioning electronic poll books, dead batteries, and missing power 
cords. These issues were made worse by a lack of access to paper ballots and other means of voting as required by law.


• Given these delays, Gwinnett County announced that the polls would remain open for an extra 25 minutes. LDF immedi-
ately sent a letter to the Georgia Secretary of State stating that the 25-minute extension was insufficient and requesting an 
extension of at least two hours at the precincts affected by voting machine problems. LDF also submitted a request under 
Georgia’s open records law seeking documents related to the causes of the delays and technical problems in Gwinnett 
County. Ultimately, a Gwinnett County judge ordered three precincts—Annistown Elementary School, Anderson-Livsey 
Elementary, and Harbins Elementary—to remain open for an additional two hours and 25 minutes, 30 minutes, and 14 
minutes, respectively.39 


FULTON, DEKALB, and COBB COUNTIES


• Fulton, DeKalb, and Cobb Counties had significant delays and long lines because of a shortage of voting machines, 
while hundreds of unused voting machines were sequestered in warehouses. The alleged rationale for this was that do-
ing so was in response to a federal lawsuit claiming that the voting machines were susceptible to hacking. However, it 
appears that the court did not actually order that all these machines be sequestered, and no party ever made such a re-
quest.40 Dan Abrams’s blog, Law & Crime, analyzed the court filings and orders in the case and concluded that no county 
was ordered to set aside more machines than they could spare.41 First Presbyterian Church in Fulton County only had 
four voting machines available on Election Day in 2018, while it had up to 15 available for the 2016 election. Altogether, 
550 voting machines went unused in Cobb County, 700 in Fulton, and 585 in DeKalb. LDF submitted requests to each of 
these counties under Georgia’s open records law seeking records related to the causes of the delays and the shortage 
of voting machines. In March 2019, Congressman Elijah Cummings, Chair of the House Committee on Oversight and 
Reform, sent letters to Governor Brian Kemp and Secretary of State Brad Raffensperger requesting details on the voting 
machines in the three counties.42
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GRADY COUNTY


• LDF sent a letter43 to Grady County officials documenting inadequate notice to voters in a heavily Black precinct of a change in 
the location of their polling place. In the past, the Agricenter was used as a polling place but was closed for the 2018 midterm 
election because it was being used by the Federal Emergency Management Agency for emergency response purposes. The 
county moved voting for this precinct to the First Baptist Church. Residents reported that they did not receive new precinct cards and 
did not know about the change in polling place. Moreover, the single sign placed at the Agricenter was inconspicuous, and be-
cause there were no county officials stationed at the Agricenter directing would-be voters to the correct polling place, community 
members volunteered to do it. LDF’s letter urged that these problems be rectified before the state’s runoff elections on December 
4, 2018. The state returned the precinct to its original location for the December election.


Alexandru Nika | Shutterstock
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L O U I S I A N A


RACES:
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES
In November 2016, a civil rights organization released a report that studied polling 
place closures in Louisiana since the Shelby County decision and found that “61 percent 
of Louisiana parishes have closed a total of 103 polling places since 2012,”44 including 
in Jefferson and Terrebonne parishes. Although the state gave the justification that cost 
considerations were a determining factor in the consolidation of precincts (approximate-
ly $1,300 per precinct), “the reduction in the number of polling locations handicaps 
voter participation.”45 Moreover, according to a 2018 paper, Louisiana eliminated more 
than 300 precincts by consolidating them with others.46 These consolidations “had a 
racially discriminatory effect, in that as the proportion of African-Americans in a precinct 
increased, so did their likelihood of being consolidated,” which made precincts larger 
and made it harder for voters to get to the polls.47 In fact, a report from 2018 found that 
“although the law dictates that only the number of registered voters should be related to 
the number of polling locations . . . statistical analysis of the data from Louisiana shows 
that the racial make-up of an area is a predictor of the number of polling locations in 
that area.”48


In May 2018, Louisiana passed a law to restore voting rights to persons on probation or 
parole with the caveat that they cannot have been incarcerated within the five years prior 
to Election Day.49 The law had minimal impact, restoring voting rights only to approxi-
mately “2,200, or 3 percent of the 70,000 people currently on probation or parole in 
the state.”50 Further, the legislation did not go into effect until 2019, which meant that the 
small percentage of those eligible for re-enfranchisement were unable to participate in 
the 2018 midterm election.


In terms of voter registration, Louisiana provides an array of acceptable voter ID options. 
However, local organizations, such as the League of Women Voters, reported that they 
“received a number of complaints that voters were being turned away when they did 
not present a photo identification.”51 This discretionary action by election officials and 
poll workers was troubling because a Louisiana law, which was pre-cleared by DOJ 
in 1997, states that a voter lacking proper identification can “complete and sign an af-
fidavit, which is supplied by the Secretary of State,”52 as an acceptable alternative to a 
photo ID. 
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CITIZEN VOTING AGE                                                             
POPULATION PERCENTAGES BY 
RACE AND ETHNICITY:53


ORLEANS PARISH


2.2% 0.1%


SNAPSHOT OF 2018 VOTING ISSUES


ORLEANS PARISH


• Several students at the polling site at Dillard University, a historically Black university, 
reported that although they had completed voter registration forms, they found they 
were not registered to vote when they checked the Secretary of State’s website.


• The precinct at 830 Jackson Avenue did not have ramps or a handicapped-accessi-
ble entrance despite the precinct being close to a senior housing community.


• The precinct at 2733 Esplanade Avenue was not easily accessible for those with 
mobility issues. While there was a parking lot in the back near the accessible en-
trance, it was locked on Election Day. Although the lot was eventually unlocked, it 
did not stay unlocked for the remainder of the voting hours. Two voters with mobility 
issues stated it was quite difficult to get inside. The lighting in the area was also in-
adequate. In fact, it was so dark that a poll worker had to use her cell phone as a 
flashlight to direct voters; even then, visibility remained poor.


• The precinct at 4861 Rosalia Drive had pro-life signs and candidate signs within 
600 feet of the polling place, and the Clerk of Court had to have the signs removed. 
Additionally, the A-frame “Vote Here” sign was not visible from the road. Poll workers 
said that, from what they understood, the authorities had ordered more “Vote Here” 
A-frame signs, but the manufacturer had not produced them in time for the election, 
causing a shortage of signs. Poll workers placed the sign on the curb until voters told 
them that they were not sure which door of the building was unlocked, then moved 
the sign next to the unlocked door to help guide voters.
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M I S S I S S I P P I
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OVERVIEW OF PRE-ELECTION VOTING ISSUES


The Mississippi Senate 2018 special election between Cindy Hyde-Smith and Mike 
Espy became one of the most closely watched races in the nation given its context. 
Senator Hyde-Smith was appointed to the Senate due to former Senator Thad Cochran 
retiring earlier in 2018 for health reasons. Her challenger was Mike Espy, a Black former 
congressman and Agriculture Secretary in the Clinton Administration. The race garnered 
national headlines after images emerged of Senator Hyde-Smith posing in Confederate 
paraphernalia and invoking the notion of lynching Mr. Espy.54 This type of conduct, unfor-
tunately, was not unusual for Mississippi, which has a deep history of racial discrimination 
against Black voters.55 


In 2012, the Mississippi legislature passed a voter ID law, but did not implement it prior 
to the Shelby County decision, given that the state was subject to the VRA’s preclearance 
requirements.56 Following the Supreme Court’s 2013 decision, Mississippi’s Lieutenant 
Governor said that preclearance “unfairly applied to certain states [and] should be elim-
inated in recognition of the progress Mississippi [had] made over the past 48 years.”57 
At that time, Mississippi’s Secretary of State said he would move forward immediately to 
implement the state’s voter ID law for the June 2014 primaries. Reportedly, hundreds of 
voters could not vote in the 2014 midterm election because of the photo ID law.58 


In 2016, researchers at Northern Illinois University conducted a study to rank every state 
based upon the difficulty of voting.59 The study created a “Cost of Voting Index” to help 
interpret the results. The index compiles the “largest assemblage of state election laws” 
to rank each state based upon the “time and effort it took to vote in each presidential 
election year from 1996 through 2016.”60 The researchers also used 33 different vari-
ables related to registration and voting laws, “with differences in registration deadlines 
carrying the most weight.” The results showed that Mississippi, which is the state with the 
highest percentage of black residents,61 is the hardest state to vote in of all 50 states.62
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CITIZEN VOTING AGE                    
POPULATION PERCENTAGES BY 
RACE AND ETHNICITY:63 SNAPSHOT OF 2018 VOTING ISSUES


(November 27 Special Election Only)


HINDS COUNTY


• At the Byram City Hall polling place, volunteers encountered voter confusion about 
whether they were at the correct location. Byram City Hall is used as a polling place 
in local elections. However, because the precinct and district lines used for the Sen-
ate Election were different from those the districts used for other local elections, some 
voters who were registered elsewhere mistakenly came to vote at Byram City Hall. 
Poll workers redirected voters to their correct polling place with printed directions. 
Poll workers also reported 12 affidavit provisional ballots cast. 


• Hinds Community College had dismal student registration and turnout. It had essen-
tially no visible or prominent signs directing students and others to the polling place 
on the central campus and most voters observed at the location appeared to be 
community residents rather than students. When trying to locate the polling place, 
PTV volunteers encountered multiple students who did not know where to vote on 
campus.


MADISON COUNTY


• At Pleasant Green Memorial Baptist Church, a poll worker stated that eight people 
had been turned away because their names did not appear on the voter rolls. It was 
not clear whether the polling place only had access to the voter list for that specific 
precinct, as some of the eight voters were able to determine their correct polling 
place. Other voters, however, could not determine their correct polling place, even 
though a poll manager recognized some of them as having voted at the precinct in 
2016. The same poll worker also reported a total of 10 affidavit provisional ballots 
cast. 


• Registration issues at Ridgeland Recreation Center revealed problems with poll 
worker training and possibly the registration lookup system. Early in the day, volun-
teers encountered a Black woman on her phone in the parking lot. She stated that 
she had called the circuit clerk to confirm her registration after the workers could 
not locate her in the electronic pollbook, even though she had voted there in 2016. 
The circuit clerk informed the voter that she was registered and that the poll workers 
should check the supplemental paper list if her name did not appear in the electronic 
list. The poll workers located the woman’s name on the paper list, and she was able 
to cast a regular ballot. Notably, the poll workers were not aware of this process, 
and it was the voter’s own initiative that ensured that she was able to vote. 
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• Near the end of the day at Ridgeland Recreation Center, 75 affidavit provisional ballots had been cast. Approximately 
five were provisional because of a change of address. Most of the affidavit provisional ballots were cast by people 
whose names did not appear in the pollbook after checking the paper list. Volunteers became concerned after speaking 
with a Black woman who cast an affidavit provisional ballot near the end of the day when they learned that poll workers 
were not providing written information about how to follow-up on affidavit provisional ballots. Other polling locations 
had printed handouts detailing how to check the status of the affidavit provisional ballots.


• Following the election, LDF, One Voice, and the Mississippi Center for Justice filed a public records request with the Mad-
ison County Election Commission inquiring about the voter roll purges that took place prior to the election.


RANKIN COUNTY


• At the polling site located at Monterey Fire Dept. #2, volunteers encountered a poll worker who was standing close 
to the ballot scanning machines and reportedly made a voter uncomfortable. A Black male voter expressed discomfort 
because he was under the impression that the ballots had to be fed in facing up, and the poll worker was hovering over 
voters as they were feeding their ballots into the machine. The voter was concerned that this made his ballot selection 
visible to the poll worker, compromising the privacy of his vote. PTV volunteers discussed the issue with the poll commis-
sioner, who stated that the worker was instructing voters that they could scan their ballot face up or face down. However, 
no other polling places had a worker offering unsolicited help to voters scanning their ballots. In fact, other sites, including 
McLaurin High School, had a privacy screen attached to the scanner. 
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OVERVIEW OF PRE-ELECTION VOTING ISSUES


In the wake of the Shelby County decision, Missouri voters passed Amendment 6 to the 
state constitution to require a state-issued photo ID in order to vote.64 The measure im-
pacted over 200,000 Missouri voters, mostly young people, poor people, and people 
of color, who lacked DMV-issued photo identification.65 An estimated 130,000 addi-
tional individuals had photo ID that was expired and could not be used under the new 
law.66 The Amendment also required voters without a photo ID, but who had another 
form of ID, to sign a statement confirming their identity under penalty of perjury.67 Priorities 
USA, a national progressive organization, filed a lawsuit challenging the voter ID law. In 
October 2018, about four weeks before Election Day, a Missouri judge barred the state 
from requiring voters lacking a photo ID from signing a statement.68 Given the change 
in law so close to Election Day, the Commission scrambled to retrain precinct workers. 
 
In addition to the voter ID law, Missouri also aggressively enforced inactive voter desig-
nations. If a voter did not vote in the last election and failed to respond to a mailing ask-
ing them to confirm their voter registration, they were listed as “inactive.”69 Many voters 
who moved or did not realize they needed to return the mailing were unable to confirm 
their status. If a voter arrived at their precinct to vote and was labeled as “inactive,” a 
precinct worker had to call the Commission and verify that the person was registered to 
vote. This additional verification step caused numerous delays.70 Lastly, the 2018 ballot 
was one of the longest and most complicated in recent history. 


Voter turnout was at an all-time high for a midterm election, but unfortunately, Missouri 
did not offer in-person early voting.71 Missouri is one of only a dozen states that does 
not offer no-excuse absentee voting or any other form of early balloting. Voters can only 
vote absentee with one of six state-recognized excuses: (1) the voter is absent from area 
where registered, (2) religious belief or practice, (3) employment as an election authority 
at a location other than polling place, (4) incarceration, (5) participation in the state’s 
address confidentiality program, or (6) physical disability, illness, or work as the primary 
caregiver for someone disabled or ill.72 As of January 2019, state lawmakers filed two 
proposals in the Missouri General Assembly that would expand absentee voting.73 
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CITIZEN VOTING AGE                    
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ST. LOUIS COUNTY
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SNAPSHOT OF 2018 VOTING ISSUES


ST. LOUIS COUNTY


• At the Clay Community Center in Ward 3, a Black voter furnished an expired state 
driver’s license and the poll worker turned him away without offering a provisional 
ballot. He returned to the poll with appropriate identification and was able to cast 
a regular ballot.


• A PTV volunteer at the Clay Community Center observed a woman wearing a yel-
low Election Protection75 vest informing people that if they did not have the “right” ID 
they could not vote, effectively turning people away from the precinct. Our volunteer 
also heard the woman make comments about the large number of Black people 
at the precinct relative to her usual voting precinct. PTV volunteers notified Election 
Protection and she was removed from poll monitoring.  


• In Ward 2 at the Nance School, PTV volunteers observed a touchscreen machine 
that was repeatedly switching multiple votes and/or recording incorrect votes; 
when voters transitioned to paper ballots, the paper ballot feeder jammed. After 
three attempted calls to contact the directors of the Election Commission, LDF was 
able to file a complaint and requested a return call, but never received one. Election 
Protection and an alderwoman also called the Election Commission multiple times, 
without success. In the meantime, Election Protection volunteers recommended that 
people fill out paper ballots. The poll workers eventually figured out how to properly 
feed the ballots into the machines. 


• Depending on the population concentration of non-English speaking voters, Mis-
souri provides ballots in non-English. No precinct population in St. Louis triggers the 
availability of non-English speaking ballots. However, Ward 9 has a large popu-
lation of Spanish-speaking voters. A Spanish-speaking PTV volunteer was able to 
assist a voter with her ballot. 


• At the Dunn-Marquette Recreation Center in Ward 9, a voter had trouble presenting 
the appropriate ID. After being advised that he could use his Medicaid card be-
cause it was government issued and had his name and current address on it, he was 
able to cast a ballot.


22.7% 1.6%


Asian Alone American Indian 
or Alaskan Native 


Alone


White Alone Black African 
American Alone


Hispanic or Latino







21


S O U T H  
C A R O L I N A


RACES:
Gubernatorial
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES
In 2012, South Carolina adopted a restrictive photo ID law, which DOJ and LDF, among 
other organizations, challenged in South Carolina v. United States.76 In response to 
that litigation, South Carolina adopted a “reasonable impediment” exception that ac-
knowledges the many reasons a qualified South Carolina voter may be unable to pro-
cure acceptable photo identification and establishes a process to enable voters without 
identification to vote in-person.77 


Following the Shelby County decision in 2013, South Carolina’s Attorney General stat-
ed: “[t]his is a victory for all voters, as all states can now act equally, without some 
having to ask for permission or being required to jump through the extraordinary hoops 
demanded by federal bureaucracy.”78 Nevertheless, the Attorney General reaffirmed 
the state’s 2012 commitment to broadly interpret the reasonable impediment exception 
to the photo ID law.79 


Despite this assurance, a 2014 study revealed the burdens South Carolinians face to 
obtain compliant state ID.80 Further, there are indicators that the law disproportionately 
impacts Black South Carolinians. The State estimated that, as of 2016, the approxi-
mately 178,000 South Carolinians who lack an acceptable photo ID under the law 
are disproportionately people of color.81 Additionally, an analysis of the 2016 elections 
found that “African-American voters made up 27.6 percent of registered South Carolina 
voters in 2016, but 38.5 percent of the voters impacted by the ID requirement were 
African-American,” and that “35 percent of voters citing an impediment to getting an ID 
were Black, and 42 percent of the voters who forgot their ID were Black.”82 Although 
South Carolina adopted the “reasonable impediment” exception, poll workers typically 
do not mention the reasonable impediment requirement when someone indicates they 
do not have a photo ID. Even with the appropriate photo ID, at least one eligible voter 
was told that he was “dead” when presenting himself at the polls with a valid photo ID.83 
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SNAPSHOT OF 2018 VOTING ISSUES


CHARLESTON COUNTY


• Some voters at St. John’s High School waited three to four hours to vote. Volun-
teers contacted the County Board of Elections to request more voter registration list 
laptops and voting machines, but the bottlenecks continued throughout the day. At 
Ladson Elementary School, a poll worker shortage caused some voters to have to 
wait up to two-and-a-half-hours to cast a ballot. A.C. Corcoran Elementary School 
also had lines with up to a two-and-a-half-hour wait time. At all of these locations, 
voters stood in line well past 7:00 pm, when the polls closed. Although the long lines 
may be attributed in part to increased voter enthusiasm and turnout, PTV volunteers 
saw varying degrees of efficiency and competency at each polling location. Vot-
ers shared positive experiences at locations where technical issues were promptly 
addressed, staff were generally competent, and workers had enough functioning 
equipment like voting machines and registration laptops. However, locations that 
lacked any one of these elements quickly devolved into sites with excessive wait 
times. 


• At St. Andrews Middle School, electrical problems delayed the set-up of the vot-
ing machines, and three out of the four voter registration laptops were not working 
properly when poll workers arrived. These technical issues were resolved when a 
technician from the county arrived, but voters remained in long, unmoving lines while 
waiting for the precinct to open. Voting machine and laptop malfunctions were also 
observed at Haunt Gap Middle School, W.L. Stephens Aquatic Center, and James 
Island Charter High School. A shortage of laptops to check in voters created bot-
tlenecks in many precincts, leading to issues like the four-hour wait time at St. Johns 
High School. 


• At St. James Church, poorly-trained poll workers with resource limitations and trou-
blesome equipment led to very slow processing of voter IDs and a two-and-a-half-
hour wait time. Despite having 13 voting machines at St. James Church, only seven or 
so were in use until about 6:00 pm because workers were slowly checking in voters 
on the three laptops. 


• At James Island Elementary School, curbside voting, which is required by law in the 
state, was not set up until half an hour after the polls opened. There, two of the three 
poll workers trained to operate the electronic voter registration laptops left to work 
on curbside voting, which left only one poll worker to check voter IDs and registra-
tions. At other locations, like St. Andrews School of Math and Science, poll workers 
instructed voters who wanted to vote curbside to exit their vehicles and bring their 
IDs inside the polling site to be checked, despite their disability or age. When those 
disabled voters got inside the precinct, they were told to stand and wait in another 
line for a poll worker to check them in before they could return to their vehicles. 


• At St. James Church, one woman who was nine months pregnant and could not 
stand for two hours in the heat had trouble obtaining curbside help. These issues 
were reported to the County Election Board and volunteers requested more workers.
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• James Island Charter High School had proactive poll workers who sought out older and disabled voters to provide 
them seats, shelter them from the heat, and offer curbside voting. Yet even apparently well-run polling locations still had 
issues with inadequate signage for curbside voting. Ashley River Creative Arts Elementary School was an example of 
this. Volunteers saw the most complete set of signage educating voters, including a flow chart of options showing voters 
when they would be able to vote a regular ballot versus a failsafe or provisional ballot, but the site still lacked adequate 
information about curbside voting.


• Volunteers encountered poll workers refusing to provide provisional ballots at St. John Catholic Church, St. Andrews 
School of Math and Science, and W.L. Stephens Aquatic Center.


• At St. Andrews School of Math and Science, where lines stretched to over two hours, at least 10 voters waiting outside 
appeared to be listed as inactive despite reporting that they voted in the 2016 general election. 


• At St. John Catholic Church, one older voter, who insisted that she voted at the precinct in 2008 and 2012, was told that 
there was no record of her voter registration anywhere in the state. Poll workers refused to give her a provisional or chal-
lenge ballot and instructed her to go to the county election headquarters.


• An hour before the polls closed, volunteers at St. Andrews Middle School reported that one woman with a small child 
was sent to two other locations with long lines before finally being sent to the correct polling site. No poll worker informed 
her she could vote at the county election headquarters. 


• Another woman at St. Andrews Middle School asked PTV volunteers to confirm that she was in the correct location. She 
had attempted to vote at the same location as the other voters living in her townhouse but was told that her address was 
in another precinct. She was able to vote, but the voter and poll manager confirmed that she was not voting on races that 
affected where she lived. 


RICHLAND COUNTY


• Throughout Richland County, voters reported voting machines mismarking their votes or switching their selection to another 
name. The county offered the rationale that aging touch-screen machines caused calibration problems, which led to the 
issues the voters experienced. Following reports on the matter, Richland County Election Director Rokey Suleman advised 
all voters to review their ballots before casting their final vote. Although the director confirmed that “no one had their vote 
switched” and “the issues were another symptom of aging voting equipment,” his hope is for a “new voting infrastructure 
[to be] in place before the next general election in 2020.”85


• Voters who had moved, updated their driver’s license address, and reportedly checked the “register to vote” box on their 
DMV change of address form found that their registration had not been updated to the new address. Voters who moved 
from a different county in South Carolina more than 30 days before the election were prohibited from voting. Voters who 
moved within the same county were told to return to their old polling place or head to the County Board of Elections 
headquarters to cast a ballot that would count. This failure to update voter registrations is troubling enough on its own, but 
voters with unchanged registrations sometimes only learned of the problem after waiting in line at some precincts for an 
hour or more. One woman at North Star Church learned, after waiting in line for an hour, that the DMV had not sent her 
voter registration and she would be unable to cast a ballot this election.


• A mother of a newborn baby, who had already spent her day trying to vote, found that she had supposedly been sent 
an absentee ballot for the general election after requesting an absentee ballot for the primary in June. When she tried to 
vote on November 6, she was told that she could not cast a regular ballot because they could not be certain that she had 
not already voted absentee in the general election. Despite not receiving the absentee ballot or voting absentee for the 
general election, the Board of Election told the voter over the phone that she could cast a provisional ballot and attend 
the Friday hearing or visit the headquarters in person that day to resolve the issue. 


• At Precincts Ridge View 1 and 2, a precinct had been split up and it was unclear if or when voters had been given notice 
of the change.
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T E X A S


RACES:
Gubernatorial
Senate
House


OVERVIEW OF PRE-ELECTION VOTING ISSUES


Immediately after the Shelby County decision, the Texas Attorney General and Secretary 
of State announced that the state’s photo ID law would go into effect immediately.86 The 
law had been rejected previously by a federal court as the most discriminatory measure 
of its kind in the country following litigation under Section 5 of the VRA by LDF,87 DOJ, and 
others.88 In response, LDF, DOJ, and other groups filed suit against Texas under Section 
2 of the VRA and a federal court ultimately struck down the voter ID law. The U.S. Court 
of Appeals for the Fifth Circuit, however, allowed Texas to implement a different version 
of the photo ID law, even though the lower court had determined that it perpetuated the 
discriminatory intent of the original law.89


In September 2018, LDF, along with the Texas Civil Rights Project, Texas State Confer-
ence of the NAACP and the Anti-Defamation League of South Texas, Texoma, and Aus-
tin, sent a letter to the Texas Secretary of State Rolando Pablo, urging his office to provide 
notice to voter registrars and other relevant election officials throughout the state outlining 
and explaining the procedures for challenging a person’s eligibility to vote.90 In August 
2018, the Houston Chronicle reported that approximately 4,000 registered voters in 
Harris County were challenged by True the Vote, an organization that has been accused 
of voter intimidation in the past.91


For the 2018 elections, Waller County election commissioners failed to provide polling 
sites on the Prairie View A&M University (PVAMU) campus, a historically Black college 
in Waller County, and in the surrounding city of Prairie View during the first week of early 
voting. In the second week of early voting, the city provided five early voting days, but 
two of the polling sites were off-campus at locations that were not accessible to many 
PVAMU students who lacked transportation.92 In the majority-White city of Waller, by 
contrast, voters had two locations to vote during the first week and 11 days of early 
voting in total.93 In response to public pressure and a lawsuit filed by LDF, election com-
missioners in Waller County took a modest but important step forward to provide equal 
opportunities to vote through early voting at PVAMU.94 


LDF also sent a letter to the Texas Secretary of State in October 2018 expressing serious 
concern about reports of irregularities caused by Hart eSlate electronic voting machines 
and sent a letter to officials in McLennan County, Texas asking that they relieve an elec-
tion worker from her duties for failing to comply with state election law.95
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CITIZEN VOTING AGE                   
POPULATION PERCENTAGES BY 
RACE AND ETHNICITY:96 SNAPSHOT OF 2018 VOTING ISSUES


DALLAS COUNTY


• About half of the voters who arrived at Lakeside Activity Center were turned away 
because they were at the wrong polling location. A tally kept by a volunteer at the 
site totaled 390 voters turned away in the course of the day. Most of the voters 
who were turned away were people of color, particularly Black voters. All voters 
informed PTV volunteers that this was their regular polling location, and they had 
not received notice of the location change. One voter had a particularly complex 
story. He reported that he voted at Lakeside in the 2016 election, as he had in ev-
ery election since moving to the county and updating his registration in 2008. This 
Election Day, the workers told him he was not listed as a Dallas County voter at all. 
He discovered by calling the Secretary of State’s office that he was still registered 
at his former address, in a county from which he moved in 2008. The Secretary of 
State tried to claim that he was not registered in Dallas County, even though his 
2016 voting history was visible to the Secretary of State (by that office’s own report). 
Eventually, the poll workers told him to vote at a nearby polling location.


• At Precincts 3802 and 3803, officials gave incorrect information about acceptable 
photo IDs to voters and failed to inform voters about alternatives. 


• At Precinct 3056, a complaint was lodged with the precinct chair stating that cam-
paign workers were electioneering within 100 feet of the entrance to the building. 
The sheriff’s office showed up to the polling location with lights and sirens activated. 
The sheriff was accompanied by an election official and followed by two deputies 
in unmarked cars. The election official stated they had received a report of a fight 
or argument over the polling line dispute. However, PTV volunteers present did not 
witness any fight or argument.


• At Atwell Academy, a sheriff car parked outside the polling location and refused to 
leave.


• Precincts 1040 and 1041 used a fire station as a polling location. Voters used the 
garage area, which posed a risk to their safety because fire trucks come and go 
during voting hours. 
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TARRANT COUNTY


• In Fort Worth, there was a similar pattern of voters who had voted in the same place for years being removed from the 
rolls of those polling locations for this election. A voter at Grace Temple Seventh-day Adventist was told he was not on 
the list, then discovered that his voting status was “suspended.” The Secretary of State’s website indicated he could vote 
at a polling site in Tarrant County by completing a residence form. The voter asked the PTV volunteer to accompany him 
inside to assist, but the election worker told the volunteer she had to leave. When the voter came out, he stated he was 
told he had to return to his prior address in Arlington to fill out the form and vote.


• At the polling place for Precinct 1005, a voter reported that there was no bell available for disabled voters to notify clerks 
that they needed assistance for curbside voting. This was a particular problem because many older and disabled people 
live in this precinct. Further, the voter complained of inadequate signage outside the location.


• At Precinct 1278, officials gave incorrect information about acceptable photo IDs to voters and failed to inform voters 
about alternatives. 
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C O N C L U S I O N


This report highlights some of the means by which the eight states that are covered in the 


report acted to suppress voting and numerous instances of voter suppression observed by 


our PTV volunteers in those states. It is in no way an exhaustive account of all the challenges 


voters, especially Black voters in these states, encountered in the 2018 midterm elections. 


This report along with others shows that it is imperative that Congress acts swiftly to remedy 


the myriad failures of our election administration that undermine the integrity of our democ-


racy. Access to fair elections is a right guaranteed by citizenship. The year 2020 will mark 


the 150th anniversary of the passage of the 15th Amendment to the U.S. Constitution, yet, 


it is clear that the full rights and protections of that Amendment still operate as an unfulfilled 


promise. The next national election cycle is upon us, and it is our collective duty to ensure 


that it is free of racial discrimination and other unlawful barriers to voting and that the right to 


vote is honored and protected for all. 
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DECLARATION UNDER PENALTY OF PERJURY  
PURSUANT TO 28 U.S.C. §1746 


 
1. My name is Kimberly .  I am over eighteen years of age and competent 


to testify to the matters contained herein.  


2. I am a resident of Fulton County in Georgia and my residence address is 


,  GA .    My area would be accurately 


classified as a lower income, urban, primarily black neighborhood. 


3. I have lived in Georgia for six years and have voted in general elections, 


primary elections and special elections in Fulton County and the City of 


Atlanta during that time.  At my current address I typically vote at Dobbs 


Elementary School, the polling location five minutes from my home.   


4. For this election, in order to avoid going to a polling site because of the 


coronavirus, I requested an absentee ballot from the State’s My Voter Page 


website (mvp.sos.ga.gov).  A copy of my ballot application is attached as 


Exhibit A.  I also confirmed on the website that I was registered to vote and 


that my address was properly listed.   


5. I checked the status of my absentee ballot on the My Voter website often.  It 


shows that my absentee ballot was actually submitted on May 18, 2020. The 


website also shows that the ballot was issued on May 30, 2020.  A 


screenshot of my absentee ballot information on the My Voter website is 







attached as Exhibit B.  However, I did not receive my ballot in time for the 


election, and still have not received it.     


6. Since I thought I might have to vote in person, on June 4, 2020, I logged in 


to My Voter to identify polling places for early voting to try and avoid as 


much contact with others as possible.  I was surprised to find that there were 


significantly fewer places to vote early than in prior elections and that my 


usual voting location was not on the list.  I was also surprised to see that 


early voting ended on Friday, June 5, 2020, when in prior years early voting 


did not end until effectively the day of the election.   


7. The polling site closest to my home was the College Park Library, located 


within Fulton County but outside of the Atlanta perimeter.  Intending now to 


vote on June 4, 2020 since the weekend was not an option, I entered the 


library name into my phone’s GPS and the application showed the library as 


“closed”.  A screenshot of the library showing as closed is attached as 


Exhibit C. I called the library main telephone number from my driveway and 


the automated message said the library was “closed to the public.”  A 


redacted screenshot of the phone calls I made on Thursday, June 4, 2020, 


and Friday, June 5, 2020, is attached as Exhibit D. As a result, I did NOT 


pursue early voting on June 4, 2020. 







8. Frustrated, I went back into my house and contacted the voter fraud hotline 


on the My Voter website and left a voicemail reporting the discrepancy 


between the information on the My Voter website and the library website 


and voicemail.  I asked for confirmation as to whether the polls were open at 


the library or not.  I received a return call and was told that the library should 


be open, but I would have to “drive by” to confirm.  It seemed odd that there 


was no other way to confirm that the library was open for voting or that the 


library website had not been updated.  I went back to my work and ended up 


waiting until Friday, June 5, 2020 to vote. 


9. In the past, voting has taken me about ten minutes from the time I enter the 


polling location until I leave.  This time, the process took six hours.  I 


arrived at the library at about 1:30 p.m. on June 5, 2020 and did not cast my 


vote until 7:15 p.m., finally exiting the library at 7:30 p.m.   


10. When I arrived at the library there was already a very long line outside.   I 


joined the line and stood there for three to four hours.  There was no food 


available, but within the first hour someone came by with a wagon full of 


bottles of water for us, and bulk water was placed at different points along 


the line.  I had no idea why the process was taking so long.  After more than 


five hours in line, I learned for the first time that a bathroom was “close by” 


but that the bathrooms inside the library were not available to voters, there 







was a sign that they were “out of service”.   I did leave the line to use the 


bathroom and got back into my spot when I returned.  It seemed that 


everything inside the building was closed off to the public except for the 


voting area. 


11. The other voters around me were calm, wearing masks and social distancing.  


There was discussion about the delay and some encouraged others in line 


around us who expressed an intent to leave to stay and vote.  While 


frustrated, I had no intention of letting the situation prevent me from casting 


my vote. 


12. I did not see anyone working at the library polling site until I finally 


approached the glass door to enter the library; there had been no one outside 


giving us information, ballot information to review or an explanation as to 


why the process was taking so long.  Then a polling person came out and 


asked for drivers’ licenses from me and the gentleman in front of me and 


went back inside with the licenses.  A second polling person then came out 


and asked for licenses from two more people.  I assume they were taking 


people in two at a time.  Then the first person emerged with the first set of 


licenses and asked those people to come inside where we were clustered 


near the entrance waiting to move to the next “station”.  







13. While everyone appeared to be social distancing outside, inside the space 


was more cramped and there was little room where they were now gathering 


us to stand apart.  


14. Additionally, though the voters and the poll workers were wearing masks, 


the police were not wearing either masks or gloves.  I thought it notable that 


a substantial number of the voters in line with me were black and the two 


police officers at the polling site who were supposed to be there to ensure 


everyone’s safety, were white and were NOT wearing masks.   


15. One police officer had been walking up and down the line while we were 


outside waiting to vote, and he was chatting with people.  He was definitely 


not standing six feet from the voters he was chatting with.  He stopped and 


talked to me along the way and also was not concerned about standing six 


feet away from me.  Later, the same officer was stationed at the bathrooms, 


pointing to one or the other to tell voters which were free to use.  He would 


say “wait there, the bathroom is occupied” or “ok, now you can go in”.  


Again, the officer was not wearing a mask while he was monitoring the 


bathrooms and talking to people. 


16. A second police officer appeared approx. 5pm.  Thought he was there to take 


over for the other officer who had been with us all day.  Turns out that first 







officer was assigned to the bathroom duty to monitor use of bathrooms. 


Again 2nd white police officer was not wearing a mask. 


17. Once inside the building, I was asked to sign in.  Then I was asked whether I 


had requested and received absentee ballots.  I said I had requested a ballot 


but had not received it on time.  I was asked to sign a document stating that 


if I receive an absentee ballot for this election I promise not to vote it.  I 


signed that statement.      


18. I also learned once inside for the first time that there were a total of six 


voting machines.  In every prior election at my usual voting site there are 


eighteen to twenty voting machines.  Six seemed ridiculously low and the 


likely reason for the long lines. 


19. Only then, after six hours outside, did I see the paper ballot for the first time 


inside the polling area.  I commented, as did others around me, that it would 


have been helpful to see the ballot information, e.g. stats on candidates, 


while I was standing in line.  Researching what would be on the ballot for 


the June 9 election was difficult, hard to find and confusing.  For instance, I 


knew the names of the candidates I intended to vote for during the 


campaigning phase, but did not see the names of the some of the other 


candidates on the ballots who I thought were running, so I thought I might 


be missing something.  Also, I knew nothing about the judges who were 







running.  It would have been helpful while I was in line for so long, or prior 


to the election, for the State to make a form ballot available for everyone to 


see so that I was prepared to vote.    


20. I was moved finally into another area where the voting took place.  That 


process was short.  I did not see hand sanitizer in the voting area or 


anywhere in the polling location.   


21. I looked at my phone when I finished voting and noted that it was about 7:15 


p.m. when I finally was able to vote.  I was outside by about 7:30 p.m.  I was 


starving by then and picked up take out on my way home from the polls.  A 


copy of my receipt from the restaurant is attached as Exhibit E.  I had to wait 


for 1/2 hour for my food and realized I was out after the curfew that had just 


been imposed only for that one day – the last day of early voting.  The 


curfew was for 1hour earlier than previous 5 days of 9pm curfew. Why the 


change today?   


22. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward.  


23. I understand that in giving this Declaration I am not represented by a lawyer, 


nor has any lawyer asked me to be their client or to serve in any way as 


anything other than a witness to the facts described herein.     


24. I declare under penalty of perjury that the foregoing is true and correct.  







 


Further affiant sayeth not, this the ___ day of ___________________2020  


 


 


      ____________ ________________ 
      KIMBERLY  
 


  







Exhibit A – Ballot Application 


 
  







Exhibit B – Screenshot of My Voter Website 


 
  







Exhibit C – Screenshot showing library closed 


 
  







Exhibit D – Screenshot of call log 


 
  







Exhibit E – Takeout receipt 
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Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 2. SUPERVISORY BOARDS AND OFFICERS PART 1.


STATE ELECTION BOARD, COUNTY BOARD OF ELECTIONS, AND COUNTY BOARD OF


ELECTIONS AND REGISTRATION SUBPART 1. STATE ELECTION BOARD


§ 21-2-33.1. Enforcement of chapter; suspension of election superintendents;
support and assistance from the Secretary of State


(a) The State Election Board is vested with the power to issue orders, after the completion of


appropriate proceedings, directing compliance with this chapter or prohibiting the actual or threatened


commission of any conduct constituting a violation, which order may include a provision requiring the


violator:


(1) To cease and desist from committing further violations;


(2) To pay a civil penalty not to exceed $5,000.00 for each violation of this chapter or for each failure to


comply with any provision of this chapter or of any rule or regulation promulgated under this chapter.


Such penalty may be assessed against any violator as the State Election Board deems appropriate;


(3) To publicly reprimand any violator found to have committed a violation;


(4) To require that restitution be paid by any violator to a state, county, or city governing authority when


it has suffered a monetary loss or damage as the result of a violation;


(5) To require violators to attend training as specified by the board; and


(6) To assess investigative costs incurred by the board against any violator found to have committed a


violation.


(b) A civil penalty shall not be assessed against any violator except after notice and hearing as provided


by Chapter 13 of Title 50, the "Georgia Administrative Procedure Act." In addition to the State Election


Board, any contested case may be held before any representative of such board who has been selected


and appointed by such board for such purpose. The amount of any civil penalty finally assessed shall be
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recoverable by a civil action brought in the name of the State Election Board. All moneys recovered


pursuant to this Code section shall be deposited in the state treasury.


(c) The Attorney General of this state shall, upon complaint by the State Election Board, bring an action


in the superior court in the name of the State Election Board for a temporary restraining order or other


injunctive relief or for civil penalties assessed against any violator of any provision of this chapter or any


rule or regulation duly issued by the State Election Board.


(d) Any action brought by the Attorney General to enforce civil penalties assessed against any violator of


this chapter or any rule or regulation duly issued by the State Election Board or any order issued by the


State Election Board ordering compliance or to cease and desist from further violations shall be brought


in the superior court of the county of the residence of the party against whom relief is sought. Service of


process shall lie in any jurisdiction within the state. In such actions, the superior court inquiry will be


limited to whether notice was given by the State Election Board to the violator in compliance with the


Constitution and the rules of procedure of Chapter 13 of Title 50, the "Georgia Administrative Procedure


Act." Upon satisfaction that notice was given and a hearing was held pursuant to Chapter 13 of Title 50,


the "Georgia Administrative Procedure Act," the superior court shall enforce the orders of the State


Election Board and the civil penalties assessed under this chapter and the superior court shall not make


independent inquiry as to whether the violations have occurred.


(e) In any action brought by the Attorney General to enforce any of the provisions of this chapter or of


any rule or regulation issued by the State Election Board, the judgment, if in favor of the State Election


Board, shall provide that the defendant pay to the State Election Board the costs, including reasonable


attorneys' fees, incurred by the State Election Board in the prosecution of such action.


(f) After following the procedures set forth in Code Section 21-2-33.2, the State Election Board may


suspend county or municipal superintendents and appoint an individual to serve as the temporary


superintendent in a jurisdiction. Such individual shall exercise all the powers and duties of a


superintendent as provided by law, including the authority to make all personnel decisions related to any


employees of the jurisdiction who assist with carrying out the duties of the superintendent, including, but


not limited to, the director of elections, the election supervisor, and all poll officers.


(g) At no time shall the State Election Board suspend more than four county or municipal


superintendents pursuant to subsection (f) of this Code section.


(h) The Secretary of State shall, upon the request of the State Election Board, provide any and all


necessary support and assistance that the State Election Board, in its sole discretion, determines is


necessary to enforce this chapter or to carry out or conduct any of its duties.


History


Code 1981, § 21-2-33.1, enacted by Ga. L. 1993, p. 1670, § 2; Ga. L. 1998, p. 295, § 1; Ga. L. 1998,


p 1231 §§ 3 27; Ga L 2005 p 253 § 5/HB 244; Ga L 2021 p 14 § 6/SB 202
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Tameche . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Cobb County in Georgia and my residence address is  


, , GA . 


3. I have lived in Georgia for ten plus years and usually vote at McClesky 


Middle School not far from my home, but this year when I checked My Voter 


Page I noticed my polling location changed to a church nearby. I wasn’t very 


familiar with the location and did a trial run before election day to see if I 


could find it but I kept driving past it. When I went to vote on Election Day, I 


still had trouble and actually ended up at the wrong location. I kept driving 


up and down the road until I finally found it because I saw some political 


advertisement. There were no voting signs, until I turned into the lot. 


4. Thankfully, I had left my house at 6:30 that morning. I prepped my personal 


household the night before I had to get up and get there early, so I laid out my 


keys, clothes- everything- because I had personal commitments at home I 


needed to be back for later that morning.  Even with the poor directions, I 


thankfully was 6th in line at 6:50.  


5. At 7:00 AM voters were ready to walk through the doors but they weren’t 


open. After five minutes of no activity, a voter got out of line to try to walk in 







 


 


and see what the delay was. When she came back out the voter made an 


announcement for all of us. She said the volunteers said the machines weren’t 


working and they will let us know. Just a minute after the voter made this 


announcement, a volunteer came out to repeat the message. She elaborated 


that they one had one machine that was working and they were trying to 


figure it out. They still started letting some of us in, but with the 


understanding there was just the one machine.  


6. As we started moving in, everything was taped out and socially distanced 


thankfully. Though the volunteers at the desk were not wearing gloves or 


masks! I had my own masks and gloves and license out too; I was ready to 


rock and roll. At this point it was about 7:25 and I am getting a little stressed 


because I know I have to get home. The line starts to move and I was next, 


but stopped initially. Then I finally get to front desk to check-in, she scans 


my ID and found me in the system. I signed with the stylus and got my 


voting card.  


7. I walked over to an area with three machines- which were now “working”- 


and I entered my card. It read “Invalid Card”. The lead Polling Manager 


came over and he said to go back to table and get a new card. I had to rescan 


my license and re-sign. Then I went to a different machine, of the three, and 


again it said “Invalid Card”. I returned to the table for a third card and 







 


 


thankfully the woman was friendly, we were joking about third time’s the 


charm. In my head though I was very frustrated but I didn’t want to be 


perceived as an angry black woman. Although the volunteer was black, I was 


the only black voter there and I didn’t want to show any irritation- I just 


wanted to focus on being able to vote.  


8. The Lead Poll Manager wanted me to return to the previous machine with my 


third card but I said no. I wanted to try the machine that worked for the other 


voters ahead of me and I had to repeat my intent to use a different machine 


multiple times before he said ok. I put my card into the third machine and it 


worked. I was able to make my selection, although not very privately since 


everyone was moving around trying to see what machines worked, and 


printed my ballot. 


9. I then had to take it to the scanner, which is when I had another problem. 


This is the scanner that actually records the vote and it was jammed. It had 


only accepted four ballots so far- now 8:00 AM. An individual in line asked 


if there was an emergency procedure or a next step. The Lead Poll Manager 


had his assistant call a supervisor and she also was calling a friend who had 


worked with these machines before- so she had two cellphones at the same 


time while the manager was looking through a book. The volunteers had 







 


 


stopped accepting check-ins and ballots so everything was backed up and no 


one was doing much because there was not much to do.  


10.  Then a voter in line suggested resetting the machines. They tried it and when 


it came back on it seemed the previously recorded votes still showed four. 


Someone else tried to enter their ballot and it worked so we all were able to 


enter ours as well. Before entering it, I said to one of the four volunteers that 


I hoped they would figure these issues out by the afternoon. She responded, 


“we didn’t have a chance to look at the machines until this morning when we 


arrived.” I was incredulous. I entered my ballot, saw my vote was counted 


and got my sticker. As I was exiting at 8:15, the line outside was curved 


around the building.  


11.  I’ve never had this experience previously in Cobb county. I usually get in 


and get out. I was not happy. My main reason for voting is because after 


Obama’s election I saw that if enough people went out and voted we could 


get someone into office that we wanted. Previously, I was unhappy with 


elected officials. I still voted but I didn’t feel it made a difference. I wanted to 


motivate others to pay attention to local elections, school boards and district 


attorneys because I took it for granted previously. I felt that after Obama, if 


you start educating friends then it could be different. A lot of individuals I 


associate with did not pay attention to local elections, only big ticket 







 


 


elections nationally. So I vote and encourage others to be educated voters 


because I believe change is possible. 


12.  In the future, I will continue to vote but I will not do so on election day. This 


experience really soured my impression of election day and I will try to do 


early voting instead. Usually the times for early voting are not convenient for 


me, but I can’t afford to have a similar experience so I will have to make it 


convenient. It is too important.  


13.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


14.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


15.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       ________ 
       Signature 
       Tameche n 
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52 USC 20507: Requirements with respect to administration of voter registration
Text contains those laws in effect on January 30, 2020


From Title 52-VOTING AND ELECTIONS
Subtitle II-Voting Assistance and Election Administration
CHAPTER 205-NATIONAL VOTER REGISTRATION


Jump To:
Source Credit
References In Text
Codification
Amendments


§20507. Requirements with respect to administration of voter registration
(a) In general


In the administration of voter registration for elections for Federal office, each State shall-
(1) ensure that any eligible applicant is registered to vote in an election-


(A) in the case of registration with a motor vehicle application under section 20504 of this title, if the valid voter
registration form of the applicant is submitted to the appropriate State motor vehicle authority not later than the
lesser of 30 days, or the period provided by State law, before the date of the election;


(B) in the case of registration by mail under section 20505 of this title, if the valid voter registration form of the
applicant is postmarked not later than the lesser of 30 days, or the period provided by State law, before the date of
the election;


(C) in the case of registration at a voter registration agency, if the valid voter registration form of the applicant is
accepted at the voter registration agency not later than the lesser of 30 days, or the period provided by State law,
before the date of the election; and


(D) in any other case, if the valid voter registration form of the applicant is received by the appropriate State
election official not later than the lesser of 30 days, or the period provided by State law, before the date of the
election;


(2) require the appropriate State election official to send notice to each applicant of the disposition of the
application;


(3) provide that the name of a registrant may not be removed from the official list of eligible voters except-
(A) at the request of the registrant;
(B) as provided by State law, by reason of criminal conviction or mental incapacity; or
(C) as provided under paragraph (4);


(4) conduct a general program that makes a reasonable effort to remove the names of ineligible voters from the
official lists of eligible voters by reason of-


(A) the death of the registrant; or
(B) a change in the residence of the registrant, in accordance with subsections (b), (c), and (d);


(5) inform applicants under sections 20504, 20505, and 20506 of this title of-
(A) voter eligibility requirements; and
(B) penalties provided by law for submission of a false voter registration application; and


(6) ensure that the identity of the voter registration agency through which any particular voter is registered is not
disclosed to the public.


(b) Confirmation of voter registration
Any State program or activity to protect the integrity of the electoral process by ensuring the maintenance of an


accurate and current voter registration roll for elections for Federal office-
(1) shall be uniform, nondiscriminatory, and in compliance with the Voting Rights Act of 1965 (42 U.S.C. 1973 et


seq.) [now 52 U.S.C. 10301 et seq.]; and
(2) shall not result in the removal of the name of any person from the official list of voters registered to vote in an


election for Federal office by reason of the person's failure to vote, except that nothing in this paragraph may be
construed to prohibit a State from using the procedures described in subsections (c) and (d) to remove an individual
from the official list of eligible voters if the individual-


(A) has not either notified the applicable registrar (in person or in writing) or responded during the period
described in subparagraph (B) to the notice sent by the applicable registrar; and then


(B) has not voted or appeared to vote in 2 or more consecutive general elections for Federal office.
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(c) Voter removal programs
(1) A State may meet the requirement of subsection (a)(4) by establishing a program under which-


(A) change-of-address information supplied by the Postal Service through its licensees is used to identify
registrants whose addresses may have changed; and


(B) if it appears from information provided by the Postal Service that-
(i) a registrant has moved to a different residence address in the same registrar's jurisdiction in which the


registrant is currently registered, the registrar changes the registration records to show the new address and
sends the registrant a notice of the change by forwardable mail and a postage prepaid pre-addressed return form
by which the registrant may verify or correct the address information; or


(ii) the registrant has moved to a different residence address not in the same registrar's jurisdiction, the registrar
uses the notice procedure described in subsection (d)(2) to confirm the change of address.


(2)(A) A State shall complete, not later than 90 days prior to the date of a primary or general election for Federal
office, any program the purpose of which is to systematically remove the names of ineligible voters from the official lists
of eligible voters.


(B) Subparagraph (A) shall not be construed to preclude-
(i) the removal of names from official lists of voters on a basis described in paragraph (3)(A) or (B) or (4)(A) of


subsection (a); or
(ii) correction of registration records pursuant to this chapter.


(d) Removal of names from voting rolls
(1) A State shall not remove the name of a registrant from the official list of eligible voters in elections for Federal


office on the ground that the registrant has changed residence unless the registrant-
(A) confirms in writing that the registrant has changed residence to a place outside the registrar's jurisdiction in


which the registrant is registered; or
(B)(i) has failed to respond to a notice described in paragraph (2); and
(ii) has not voted or appeared to vote (and, if necessary, correct the registrar's record of the registrant's address) in


an election during the period beginning on the date of the notice and ending on the day after the date of the second
general election for Federal office that occurs after the date of the notice.


(2) A notice is described in this paragraph if it is a postage prepaid and pre-addressed return card, sent by
forwardable mail, on which the registrant may state his or her current address, together with a notice to the following
effect:


(A) If the registrant did not change his or her residence, or changed residence but remained in the registrar's
jurisdiction, the registrant should return the card not later than the time provided for mail registration under
subsection (a)(1)(B). If the card is not returned, affirmation or confirmation of the registrant's address may be
required before the registrant is permitted to vote in a Federal election during the period beginning on the date of the
notice and ending on the day after the date of the second general election for Federal office that occurs after the
date of the notice, and if the registrant does not vote in an election during that period the registrant's name will be
removed from the list of eligible voters.


(B) If the registrant has changed residence to a place outside the registrar's jurisdiction in which the registrant is
registered, information concerning how the registrant can continue to be eligible to vote.


(3) A voting registrar shall correct an official list of eligible voters in elections for Federal office in accordance with
change of residence information obtained in conformance with this subsection.
(e) Procedure for voting following failure to return card


(1) A registrant who has moved from an address in the area covered by a polling place to an address in the same
area shall, notwithstanding failure to notify the registrar of the change of address prior to the date of an election, be
permitted to vote at that polling place upon oral or written affirmation by the registrant of the change of address before
an election official at that polling place.


(2)(A) A registrant who has moved from an address in the area covered by one polling place to an address in an
area covered by a second polling place within the same registrar's jurisdiction and the same congressional district and
who has failed to notify the registrar of the change of address prior to the date of an election, at the option of the
registrant-


(i) shall be permitted to correct the voting records and vote at the registrant's former polling place, upon oral or
written affirmation by the registrant of the new address before an election official at that polling place; or


(ii)(I) shall be permitted to correct the voting records and vote at a central location within the same registrar's
jurisdiction designated by the registrar where a list of eligible voters is maintained, upon written affirmation by the
registrant of the new address on a standard form provided by the registrar at the central location; or


(II) shall be permitted to correct the voting records for purposes of voting in future elections at the appropriate
polling place for the current address and, if permitted by State law, shall be permitted to vote in the present election,
upon confirmation by the registrant of the new address by such means as are required by law.
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(B) If State law permits the registrant to vote in the current election upon oral or written affirmation by the registrant
of the new address at a polling place described in subparagraph (A)(i) or (A)(ii)(II), voting at the other locations
described in subparagraph (A) need not be provided as options.


(3) If the registration records indicate that a registrant has moved from an address in the area covered by a polling
place, the registrant shall, upon oral or written affirmation by the registrant before an election official at that polling
place that the registrant continues to reside at the address previously made known to the registrar, be permitted to vote
at that polling place.
(f) Change of voting address within a jurisdiction


In the case of a change of address, for voting purposes, of a registrant to another address within the same registrar's
jurisdiction, the registrar shall correct the voting registration list accordingly, and the registrant's name may not be
removed from the official list of eligible voters by reason of such a change of address except as provided in subsection
(d).
(g) Conviction in Federal court


(1) On the conviction of a person of a felony in a district court of the United States, the United States attorney shall
give written notice of the conviction to the chief State election official designated under section 20509 of this title of the
State of the person's residence.


(2) A notice given pursuant to paragraph (1) shall include-
(A) the name of the offender;
(B) the offender's age and residence address;
(C) the date of entry of the judgment;
(D) a description of the offenses of which the offender was convicted; and
(E) the sentence imposed by the court.


(3) On request of the chief State election official of a State or other State official with responsibility for determining
the effect that a conviction may have on an offender's qualification to vote, the United States attorney shall provide
such additional information as the United States attorney may have concerning the offender and the offense of which
the offender was convicted.


(4) If a conviction of which notice was given pursuant to paragraph (1) is overturned, the United States attorney shall
give the official to whom the notice was given written notice of the vacation of the judgment.


(5) The chief State election official shall notify the voter registration officials of the local jurisdiction in which an
offender resides of the information received under this subsection.
(h) Omitted
(i) Public disclosure of voter registration activities


(1) Each State shall maintain for at least 2 years and shall make available for public inspection and, where available,
photocopying at a reasonable cost, all records concerning the implementation of programs and activities conducted for
the purpose of ensuring the accuracy and currency of official lists of eligible voters, except to the extent that such
records relate to a declination to register to vote or to the identity of a voter registration agency through which any
particular voter is registered.


(2) The records maintained pursuant to paragraph (1) shall include lists of the names and addresses of all persons
to whom notices described in subsection (d)(2) are sent, and information concerning whether or not each such person
has responded to the notice as of the date that inspection of the records is made.
(j) "Registrar's jurisdiction" defined


For the purposes of this section, the term "registrar's jurisdiction" means-
(1) an incorporated city, town, borough, or other form of municipality;
(2) if voter registration is maintained by a county, parish, or other unit of government that governs a larger


geographic area than a municipality, the geographic area governed by that unit of government; or
(3) if voter registration is maintained on a consolidated basis for more than one municipality or other unit of


government by an office that performs all of the functions of a voting registrar, the geographic area of the
consolidated municipalities or other geographic units.


( Pub. L. 103–31, §8, May 20, 1993, 107 Stat. 82 ; Pub. L. 107–252, title IX, §903, Oct. 29, 2002, 116 Stat. 1728 .)


REFERENCES IN TEXT
The Voting Rights Act of 1965, referred to in subsec. (b)(1), is Pub. L. 89–110, Aug. 6, 1965, 79 Stat. 437 ,


which is classified generally to chapters 103 (§10301 et seq.), 105 (§10501 et seq.), and 107 (§10701 et
seq.) of this title. For complete classification of this Act to the Code, see Tables.


CODIFICATION
Section was formerly classified to section 1973gg–6 of Title 42, The Public Health and Welfare, prior to


editorial reclassification and renumbering as this section.
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Section is comprised of section 8 of Pub. L. 103–31. Subsec. (h) of section 8 of Pub. L. 103–31 enacted
section 3629 of Title 39, Postal Service, and amended sections 2401 and 3627 of Title 39.


AMENDMENTS
2002-Subsec. (b)(2). Pub. L. 107–252 inserted before period at end ", except that nothing in this


paragraph may be construed to prohibit a State from using the procedures described in subsections (c)
and (d) to remove an individual from the official list of eligible voters if the individual-


"(A) has not either notified the applicable registrar (in person or in writing) or responded during the
period described in subparagraph (B) to the notice sent by the applicable registrar; and then


"(B) has not voted or appeared to vote in 2 or more consecutive general elections for Federal
office".





		Previous Document






1 
 


DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Zoee . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, Georgia . 


3. I have always voted in person.  However, when I received an application for 


an absentee ballot for the General Primary Election from the Secretary of 


State in April 2020, I decided to apply for an absentee ballot because I was 


concerned about exposure to COVID-19 that could result from standing in 


line to vote in person. 


4. Unfortunately, my absentee ballot never arrived, and I was therefore forced 


to risk my health and vote in person to vote in the General Primary Election 


in June 2020.  When I went to the Wolf Creek Library early voting location 


to vote in the General Primary Election, the poll worker required that I sign 


an affidavit that stated I had applied for, but not received, an absentee ballot.  


She then told me that I could only vote a provisional ballot, which I did.  I 


was concerned about voting provisionally, but it appeared I had no choice, so 


I voted the provisional ballot. 


5. Because of this experience in the General Primary Election, I decided that I 


would early vote in person for the November 3, 2020, General Election.  My 
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plan was to vote on October 12, 2020, the first day of early voting, and to 


arrive before voting started so that I would be one of the first voters in line. 


6. On October 12, 2020, I arrived at the Wolf Creek Library early voting 


location at 7:15 a.m., forty-five minutes before the polls were supposed to 


open.  I was shocked to see that there was already a very long line that ran all 


the way through the parking lot and almost to the main street.  Exhibit A is a 


photograph that I took of the line after I had been standing in it for a short 


time.  I estimate that the line extended approximately one-half mile beyond 


what you can see in this photograph.  It was so long that I was unable to take 


a single photograph that included everyone standing behind me.  As I spoke 


to people in line, I learned that some voters had been waiting in line to vote 


since 5:30 am. 


7. People in line were not able to social distance because of the large number of 


voters and the small space that was available for the line. However, most 


voters were wearing masks. 


8. The line did not start to move even after the polls were supposed to open at 


8:00 am, and people started to get concerned about this.  At about 8:30 am a 


young woman standing outside with us, said that she was a poll worker from 


DeKalb County and that she had come to Wolf Creek Library to assist.  She 


walked to the front of the line, where she was able to talk to the poll workers 
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inside the voting location, and then she explained to the people standing in 


line that the voting did not start at 8:00 am because the machines to check in 


the voters were not working. She said these machines were now working, but 


although there were eight or nine polling stations, the printers for only two of 


the stations were working and therefore only two voters could vote at a time. 


9. A short while after this, another young woman, who was wearing what 


appeared to be an ID or a badge around her neck, started walking along the 


line telling people that “we don’t know when the printers are going to come 


back up,” and encouraging voters to leave.  She was there for at least thirty 


minutes.  I observed some voters leaving after they talked to her.   


10.   At about 11:00 am, the mayor of South Fulton came to the Library.  He told 


the people standing in line that the printers were still not working, but he 


encouraged voters to remain in line and vote.   


11.   Sometime after 11:00 am, when I was approaching the entrance to the 


voting location, I heard a woman who identified herself as a poll worker who 


was about to start her shift tell an elderly man standing in line that he could 


come to the front of the line. She approached a number of other elderly voters 


and told them that they could proceed to the front of the line.  Other voters 


who had been standing in line for many hours asked how old someone had to 


be to go to the front of the line, and the poll worker said they had to be 65.  
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As a result of her intervention, approximately 40 people were allowed to go 


to the head of the line.  Even though the poll worker subsequently said that 


only people who were 75 years or older were entitled to priority, she did not 


ask voters who were under 75 to return to their original place in line. 


12.   Obviously, it is appropriate for elderly and disabled voters to have priority 


in line, but there should have been signage along the line making clear who 


was entitled to this priority.  For voters who had been waiting in line for 


hours to suddenly have forty or more individuals added to the line in front of 


them made a bad situation worse. 


13.   During the General Primary Election, there were tents placed along the line 


at the Wolf Creek Library, and water was available.  There was also limited 


seating available for those who needed it.  On October 12, however, there 


were no tents, no seating, and no water.  Only people who had brought their 


own chairs could sit, although I observed many voters sharing their chairs 


with others who were standing in line. 


14.   I didn’t think too much about the woman who was encouraging voters to 


leave the line until I finally arrived at the door to the voting location at about 


12:30 pm.  At that time, I observed a man with a briefcase walk into the 


voting room.  When he walked out, he was talking on his cellphone.  I 


overheard him reporting to the person on the other end of the phone that the 
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woman who had been telling people to leave the line was not a poll worker 


and the poll workers had no idea who she was. 


15.   Inside the voting location, the poll workers were masked, and they offered 


voters clean styluses to use.  Since I had been required to vote a provisional 


ballot in the General Primary Election, I had never used the new voting 


machines before, and there was no written or oral instruction on how to use 


these machines.  I was able to figure it out, but I am concerned that others 


may not have been able to figure out how to vote on the new machines.  


Although I did not understand this at the time, I am now aware that votes are 


not recorded until the paper ballot is scanned.  I was not offered an 


opportunity to scan my paper ballot, however.   Instead, all the voters at the 


Wolf Creek Library were told to deposit their paper ballots in a large, locked 


container that had a slot at the top.  I finally left the Wolf Creek Library at 


about 1:00 pm, more than five hours after I arrived. 


16.   I believe that voting is extremely important.  To effect change in our county, 


every qualified American citizen should vote, and his or her vote should be 


counted.  So many people, of both sexes and every nationality, have died to 


secure the right of women and of African Americans to vote.  My cousin, 


Vernon was a leader with the Civil Rights Movement and president 


of the  chapter of the NAACP .  In 
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1966 his home was firebombed, Vernon was killed, and his wife and children 


were seriously injured.  I remember meeting a woman who had burn scars all 


over her body.  When I asked my mother about the woman, she told me that 


she had been burned in the firebombing that killed my cousin Vernon.  When 


I vote, I honor all the people that fought to secure this right for us, and I 


honor my cousin, Vernon . 


17.   My experience voting in the General Election and on October 12, 2020, 


made me feel frustrated and angry.  Although I did not know it at the time, I 


now understand that I should have been allowed to vote on the voting 


machine in the General Primary Election in June 2020 after I signed the 


affidavit that my absentee ballot had not arrived.  It is frustrating to me that I 


was made to vote a provisional ballot instead, in part because I have no 


confidence that provisional ballots are counted.  I was also frustrated that I 


had to wait in line for five hours on October 12, 2020, to early vote in the 


General Election.  I don’t understand how the check-in equipment, printers 


and scanners were all not working.  Don’t the state and the county have an 


obligation to ensure that our voting equipment is in proper working order? 


18.   In addition, I am angry about the unidentified person who was encouraging 


voters to leave the line.  I wonder how many of the people who left will 
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return to cast their vote.  I am sure that these people believed that the woman 


was an authorized state or county representative.   


19.   Despite my frustration and anger, I was able to vote, and the experience 


only made me more committed to continuing to exercise my right to vote. 


However, I am concerned that others who encounter similar obstacles may 


decide that it is just too difficult to vote, and that is what voter suppression is 


all about.  


20.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


21.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


22.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ____________ 
    ZOEE  
 


    ______________________ 
    DATE 
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Exhibit A 
Photo of line at 7:30 am on October 12, 2020 
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Voters casting ballots in Marietta, Ga, on Oct. 27, 2018. Mike Stewart/AP


Fight disinformation. Get a daily recap of the facts that matter. Sign up for the free Mother Jones


newsletter.


Thousands of eligible voters in Georgia who were blocked from registering to vote must be allowed to cast a ballot in the 2018 midterm


election next week, a federal court ruled on Friday. The decision could have a big impact on the incredibly tight race for governor that has


been marred by Republican voter suppression efforts.


More than 50,000 voters in the state have had their voter registration applications put on hold by Georgia Secretary of State Brian Kemp,


who is running for governor against Democrat Stacey Abrams, because information on their registration forms didn’t exactly match state


databases. This court case deals specifically with more than 3,000 of those voters, who were flagged as “non-citizens” because their


citizenship status hadn’t been updated in state databases when they became US citizens. District Court Judge Eleanor Ross, an appointee


of Barack Obama, ruled that there was “a very substantial risk of disenfranchisement” for those voters wrongly flagged as non-citizens and


that they must be able to cast a ballot in 2018.


A R I  B E R M A N


P O L I T I C S N O V E M B E R  2 ,  2 0 1 8


A Federal Court Just Ruled That Thousands of Eligible Voters


in Georgia Must Be Allowed to Vote


Republican gubernatorial nominee Brian Kemp had blocked over 3,000 naturalized US citizens


from voting in 2018.



https://www.motherjones.com/

https://www.motherjones.com/newsletters/?mj_oac=Article_Top_Daily_Recap

https://politics.myajc.com/news/state--regional-govt--politics/judge-considers-new-citizens-prevented-from-voting-georgia/WegML5KhpvhAXRN41VJm4J/
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https://www.motherjones.com/politics/2018/10/brian-kemps-voter-suppression-efforts-could-help-elect-him-governor/

https://www.motherjones.com/politics/2018/10/georgias-republican-candidate-for-governor-is-blocking-53000-voter-registrations/

https://www.motherjones.com/author/ari-berman/
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In Georgia, legal permanent residents are able to obtain a driver’s license, but when they become US citizens, their citizenship information


is not automatically updated in state databases. So when they go to register to vote, these naturalized citizens are sometimes wrongly


flagged as non-citizens. These eligible voters are supposed to be given a ballot if they show up at the polls with proof of US citizenship, but


that policy hasn’t been fairly enforced in Georgia, the court found following a legal challenge against Kemp filed by voting rights groups,


including the Lawyers Committee for Civil Rights and Campaign Legal Center, on October 19.


In her ruling, Judge Ross cited the example of an Israeli-born voter named Yotam Oren who became a naturalized US citizen last year, but


was turned away from the polls earlier this month: 


Prior to voting early in the November 6, 2018 election, Mr. Oren checked Defendant Kemp’s Secretary of State website, which


informed Mr. Oren that he could vote if he brought proof of citizenship to the polling station. On October 16, 2018, Mr. Oren


went to his designated early-voting polling location in Fulton County. He checked in with a poll worker and showed her his valid


United States passport as proof of citizenship. The poll worker directed Mr. Oren to another election official, who informed Mr.


Oren that she would need to call yet another person to change his status from “pending” to “active” so that he could vote. While


Mr. Oren waited, the official was unable to reach the intended person on the phone and informed Mr. Oren that he could


continue to wait or come back another time to vote. No one offered Mr. Oren an option to cast a provisional ballot. Mr. Oren did


not want to wait any longer and left.


“This entire experience was unnecessarily time-consuming, confusing and frustrating,” Oren told the Atlanta Journal Constitution. “I


imagine that many ‘pending’ voters would give up and not vote when faced with the same barrier I encountered when I tried to vote the


first time as a United States citizen.”


The judge ordered that poll managers in Georgia must give naturalized citizens a regular ballot if they bring proof of citizenship with them


to the polls. This will particularly benefit minority voters, who were far more likely than whites to be wrongly flagged as non-citizens, as


the court wrote: “Asian applicants constitute 27.0 percent of those flagged as non-citizens even though they comprise only 2.1 percent of


Georgia’s registered voter pool; Latino applicants constitute 17.0 percent of those flagged as non-citizens even though they comprise 2.8


percent of Georgia’s registered voter pool; and white applicants constitute only 13.7 percent of those flagged as non-citizens even though


they comprise 54.0 percent of Georgia’s registered voter pool.”


The ruling could provide a major boost to Abrams, who is garnering strong support from minority voters in her bid to become the first


black woman governor in US history.


Other eligible voters who have been put on the state’s pending registration list for reasons other than citizenship can vote in-person


Tuesday if they bring a valid photo ID with them. Even still, voting rights advocates are worried that those who receive a letter informing


them that there is a problem with their registration may be discouraged from showing up to vote, or that their ballots will be improperly


rejected by election officials. 


The order Friday is the second time in recent weeks that a federal court has ruled against Kemp’s efforts to make it more difficult to vote.


On October 24, the court ruled that Georgia counties could not throw out absentee ballots because the signature on the ballot didn’t


match the voter registration form. “The Court does not understand how assuring that all eligible voters are permitted to vote undermines


integrity of the election process,” wrote Judge Leigh Martin May, who serves alongside Ross. 


This site is protected by reCAPTCHA and the Google Privacy Policy and Terms of Service apply.


Copyright © 2021 Mother Jones and the Foundation for National Progress. All Rights Reserved.
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S T A T E  E L E C T I O N  B O A R D


State Election Board


State Election Board Members


State Election Board Meetings


Rules and Rulemaking of the State


Election Board


State Election Board Code of


Conduct


State Election Board Meeting


Transcribed Minutes


Registry


State Election Board


Sign up for the State Election Board's email list 


State Election Board Duties: 


It shall be the duty of the State Election Board:


(1) To promulgate rules and regulations so as to obtain uniformity in the practices and proceedings of superintendents,


registrars, deputy registrars, poll of�cers, and other of�cials, as well as the legality and purity in all primaries and elections;


(2) To formulate, adopt, and promulgate such rules and regulations, consistent with law, as will be conducive to the fair, legal,


and orderly conduct of primaries and elections; and, upon the adoption of each rule and regulation, the board shall promptly �le


certi�ed copies thereof with the Secretary of State and each superintendent;


(3) To publish and furnish to primary and election of�cials, from time to time, a suf�cient number of indexed copies of all


primary and election laws and pertinent rules and regulations then in force;


(4) To publish and distribute such explanatory pamphlets regarding the interpretation and application of primary and election


laws as in the opinion of the board should be distributed to the electorate;


(5) To investigate, or authorize the Secretary of State to investigate, when necessary or advisable the administration of primary


and election laws and frauds and irregularities in primaries and elections and to report violations of the primary and election


laws either to the Attorney General or the appropriate district attorney who shall be responsible for further investigation and


prosecution. Nothing in this paragraph shall be so construed as to require any complaining party to request an investigation by


the board before such party might proceed to seek any other remedy available to that party under this chapter or any other


provision of law;


(6) To make such recommendations to the General Assembly as it may deem advisable relative to the conduct and


administration of primaries and elections;


(7) To promulgate rules and regulations to de�ne uniform and nondiscriminatory standards concerning what constitutes a vote


and what will be counted as a vote for each category of voting system used in this state;


(8) To employ such assistants as may be necessary;


(9) Subject to funds being speci�cally appropriated by the General Assembly, to formulate and conduct a voter education


program concerning voting procedures for voting by absentee ballot and at the polls with particular emphasis on the proper


types of identi�cation required for voting; and


(10) To take such other action, consistent with law, as the board may determine to be conducive to the fair, legal, and orderly


conduct of primaries and elections.


HISTORY: Ga. L. 1958, p. 269, § 45; Ga. L. 1959, p. 57, § 1; Code 1933, § 34-202, enacted by Ga. L. 1968, p. 862, § 2; Ga. L. 1993,


p. 118, § 1; Ga. L. 1993, p. 1670, § 1; Ga. L. 1998, p. 295, § 1; Ga. L. 2001, p. 230, § 2; Ga. L. 2003, p. 517, § 2; Ga. L. 2006, p. 3, §


1/SB 84; Ga. L. 2008, p. 781, § 2/HB 1112.
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Barbara Finlay October 3, 2016


The Roots of Voter Fraud in America
historynet.com/the-roots-of-voter-fraud-in-america.htm


Electoral disputes stretch back to the nation’s creation. Widespread voter suppression,
however, has a particularly ugly history, dating to the aftermath of the Civil War, when
authorities in the former Confederacy physically barred, intimidated, or procedurally
precluded newly freed slaves from voting. In 1865, the federal government enacted
Reconstruction, a series of measures to reunite the republic while combating efforts to
resurrect white supremacy. Federal troops oversaw the reestablishment of state
governments, and many former Confederates were temporarily barred from voting or
holding elected office. Freed blacks and newly arrived Northerners took over state and local
government, and soon blacks held many elected positions in state and national government.
By 1877, support for Reconstruction was weak, and a compromise ensuring the election of
Republican Rutherford B. Hayes as president over Democrat Samuel Tilden ended
Reconstruction. President Hayes ordered any federal troops remaining in the South to return
to their barracks. White Southerners then seized the opportunity to reestablish the
antebellum social order.


But freed blacks, who constituted majorities in many jurisdictions across the South, had a
tool denied slaves: the vote. To reassert power, white supremacists had to neutralize black
voters, who leaned Republican in the tradition of Abraham Lincoln. Retaking offices ranging
from seats in Congress to sheriff, white Democrats worked to suppress the black vote,
sometimes by administrative feint, often by fear and violence. African-Americans sticking
with the GOP saw their crops, barns, and houses burned. Many were whipped or lynched. By
one estimate, 150 African-Americans were killed during the 1876 South Carolina
gubernatorial campaign alone. After federal troops departed the South, the region’s election
managers—the officials responsible for keeping elections fair and accurate—were likely to be
white Democrats willing to use any means necessary to keep blacks away from the ballot box.
Paramilitary groups of armed white men known as “Red Shirts” patrolled polls, supposedly
to ensure fairness but in reality to intimidate blacks.



https://www.historynet.com/the-roots-of-voter-fraud-in-america.htm
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Hard Sell: An 1872 pro-Democrat cartoon bears the title “Canvassing
for Votes.” (Bettman/Getty Images)


Between 1865 and 1900, there were 262 disputed House elections. Most occurred in the
states of the former Confederacy. The 1880 election that produced the 47th Congress of 1881-
83 gave rise to 19 cases of alleged election fraud. One egregious example was the race for a
seat in the U.S. House of Representatives in South Carolina. In that state’s First
Congressional District, a one-two punch of violence and fraud wrenched political power away
from a black majority that had voted strongly Republican during Reconstruction.



http://historynet.wpengine.com/wp-content/uploads/2016/10/VoterFraudCartoon.jpg
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The First District election of 1880 pitted incumbent Democrat John S. Richardson against
Republican Samuel J. Lee. Both had served in the Confederate Army, both were wounded in
combat, both had political experience. But they had little else in common. Richardson, 52,
was the son of a rich white rice planter and politician. Lee, 38, was born in slavery. During
the Civil War, Lee accompanied his owner, General Samuel McGowan, into combat and was
wounded twice. After the war, Lee read law and in 1871 was admitted to the South Carolina
bar, gaining a reputation as an outstanding attorney. He served in 1872-74 as the first
African-American speaker of the South Carolina House. In 1874, running as an Independent
Republican, he narrowly lost a race for the U.S. House seat representing the First District.
Subsequently, Lee became a judge of the probate court. In 1878, he became involved in the
prosecution of a white man, prompting threats of violence. He moved to Washington, D.C.,
where he spent a year as a clerk at the U.S. Treasury Department. In December 1879, Lee
returned to Sumter County, outside Columbia, to challenge Richardson for the U.S. House
seat representing the First District. Lee was counting on his district’s majority black
population to send him to Washington. Richardson and allies meant to overcome that racial
skew. During this and other South Carolina campaigns during that year, gangs of Red Shirts
roamed the countryside, urging whites to vote Democrat and terrorizing blacks out of voting
at all.


A key First District locale was Darlington, seat of Darlington County. The night of November
1, election eve, whites made a show of hauling two wagonloads of rifles into Darlington and
carrying the weapons into a building next to the courthouse. That was the last anyone saw of
the rifles, but by daylight on Election Day most townspeople knew about them. That
morning, a large number of African-American residents filled the market house, the usual
polling place, to find that Democratic election managers had moved the polls to the
courthouse, beside the supposed arsenal. To vote, a man had to climb either of two narrow
staircases to the court building’s second floor. Jamming those stairs were knife- and gun-
wielding Red Shirts who shoved, jostled, threatened, and otherwise deterred blacks from
voting. The Republicans stayed for hours, until the party’s Darlington County chairman
urged that, given the impossibility of casting ballots, they should go home. South Carolina
voters could vote at any precinct, but at the nearest alternate polling place, Florence, 10 miles
away, a similarly ominous scenario unfolded, and across the district blacks consistently
experienced intimidation.


Earlier, overwhelmingly black Darlington County had voted 80 percent Republican, but the
1880 vote went more than 90 percent Democratic. Out of 31,816 votes officially counted for
the entire First District, Richardson led by 8,468.


To challenge House election results, an aggrieved candidate had to notify his opponent in
writing explaining his complaints within 30 days of results being announced. The opponent
got 30 days to respond. Both sides then had 60 days to build cases for review by the U.S.
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Samuel J. Lee: With
Reconstruction over and U.S.
troops gone, Lee lost the First
District in 1880 (University of
South Carolina School of Law)


House Committee on Elections in Washington, D.C.
Even if a petitioner’s challenge succeeded, he might not
be seated until the congressional term had nearly
ended; in the interim, the contested victor served.


On December 15, 1880, Lee sent Richardson a notice
specifying 20 points of challenge, including ballot box
stuffing and multiple violent incidents. Richardson
countered that all had been in order and denied that
any intimidation had occurred. During the next two
months, Lee called 594 witnesses for his attorneys to
question and Richardson’s to cross-examine.
Richardson called 151 rebuttal witnesses, handled
similarly, as were Lee’s 52 rebuttal witnesses.
Depositions ended in June 1881.


In Washington, the sworn, notarized documentation
came to 825 typed pages detailing how every contested
precinct’s election managers had been Democrats who
prevented Republican poll workers—and sometimes
federal elections supervisors—from doing their jobs.
For example, Elections Supervisor I.W. Gadsden, assigned to monitor a polling place in
Florence, testified that “town authorities or policemen” forcibly kept him out of the premises
until after voting had begun. Managers refused Gadsden access to voting lists and would not
reveal who or how many people had already voted. Another federal supervisor told of a
manager forcing him at gunpoint out of his assigned polling place, declaring his federal
authority to be of “no account.”


In at least five First District precincts, managers
surreptitiously moved polling places as far as a mile and a
half, without notice to federal supervisors or black voters.
In one of Darlington’s largest precincts, a large number of
Republicans assembled at their usual polling place very
early on Election Day, only to find the polls relocated,
creating confusion and a lull in which Democratic election
managers could have tampered with ballot boxes. Such
events occurred across the district.


Violence and intimidation were common in heavily black
areas. In Sumter, for example, white Democrats kept
would-be black voters from casting ballots. “Because the
stairway leading to the poll was crowded with white men
and boys,” an African-American man testified, “when I
attempted to go up I would be squeezed and mashed so that



http://historynet.wpengine.com/wp-content/uploads/2016/10/SamLee.jpg

http://historynet.wpengine.com/wp-content/uploads/2016/10/JohnRichardson.jpg
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John S. Richardson: Denying
thugs and ballot box stuffers


aided him, he got a little
push from House


Democrats. (University of
South Carolina School of


Law)


I would be injured.” That witness said he gave up and went
home. The federal supervisor assigned to that location
testified that “occasionally they would let one [black voter]
in after sticking him with pins, abusing him, and cursing
him, and telling him this was no damned Republican poll.”
At Florence, 200 to 300 black Republicans stood outside
the polls attempting to vote from 6 a.m. until closing time; a
crowd of whites, including policemen and town marshals, barred their access.


County officials arbitrarily rejected returns from several precincts in their entirety, usually on
the spurious pretext that the courier delivering returns to a county board did not produce a
letter authorizing him to deliver them. Many other rationales also were fabricated for
rejections. Officials threw out the return from Midway because Democratic managers there
had closed the polls before the stipulated time of 6 p.m.; officials voided another precinct’s
vote because the managers “had adjourned for breakfast and dinner.” In Sumter Precinct 1,
officials rejected the vote—1,499 for Lee, 9 for Richardson—without giving a reason. The
rejected polls shared one characteristic: All involved votes tallying large Republican
majorities.


For elections in Darlington and Chesterfield counties, managers provided no poll lists,
official returns, or other paperwork, and afterward no one could be found to swear that the
returns were true. Nonetheless, the state board counted those votes.


Following an intense, two-year investigation, along with inquiries into 18 other contested
elections, the House Committee on Elections, chaired by Rep. William H. Calkins, R-Indiana,
agreed that in South Carolina’s First District “fraud, violence, and intimidation were
practiced and fraudulent returns were made, which must be corrected.” Committee members
and staff agreed to adjust most First District results, add results thrown out on technical
grounds, and adjust for fraudulent ballots. But they disagreed on how to handle the
Darlington results. Eight members wanted to let the Darlington vote stand; seven wanted it
dumped—a critical split, since counting the Darlington results would mean Richardson won;
ditch Darlington, and Lee had a lead of 284 votes.


Witness J.A. Smith testified that obstruction and intimidation in Darlington kept him and
700 to 800 fellow Republicans from voting. “I made three attempts to reach the ballot box—
myself and others,” Smith said. “I found it impossible to do so without a collision with the
Democrats and Red Shirts who had the steps packed from bottom to top.”


“I couldn’t get to the polls,” another man testified. “They were standing on the steps leading
up to the box. I attempted to go up, and they said, ‘No radicals here; no radicals in here,’ and
all caught arms together and shoved me back.”
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‘The First Vote’: On an 1868 cover, Harper’s Weekly
shows dramatic change occurring in the South.


(MPI/Getty Images)


In all, 240 witnesses swore that they had come to the Darlington polling station to vote for
Lee, but had been intimidated from doing so. Several testified that 800 to 1,000 Republican
men were prevented from voting at Darlington, where the results gave Richardson 1,271 votes
and Lee 117. Previous elections at Darlington had tallied no more than 300 Democrat votes
compared with about 1,400 Republican votes.


A minority of seven Republican members of the Elections Committee voted to reject the
Darlington results. An eight-member majority—six Democrats and two Republicans—voted
to accept the results. “The danger of bodily harm was not sufficient to warrant this course
[that is, leaving without voting], and there was an entire lack of diligence on the part of these
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voters to maintain their right to vote,” the majority said. Since voters could use any precinct,
the majority concluded, frustrated Darlington voters could have gone elsewhere—though at
the polling place in Florence, 10 miles away, resistance kept 200 Republicans from voting.


The Elections Committee submitted its contradictory reports to the full House on February
24, 1883. Debate on the matter began March 3, the last day of the 47th Congress. Samuel
Lee, along with John Richardson, got 15 minutes to make his case. Lee scorned the
contention that Republican voters had not encountered threat enough to warrant leaving
without voting. “I would like my friend from Indiana, the chairman of the committee, to
make a visit down to the Southern states at some of our elections and attempt in the guise of
a colored man to go to one of these polls: he will find out whether the violence is sufficient or
not to keep colored men away from the polls,” Lee said. “What did they do at Darlington?
They crowded the steps…They were dressed in red shirts, armed with pistols, armed with
knives, armed with guns, to prevent these colored men from going up the steps to vote…We
took the testimony of two hundred and forty witnesses at the Darlington poll, who testified
that it was impossible for the colored men to get up those steps and vote without being killed
themselves…And who were on the steps? They were white Democrats dressed in red shirts,
the meaning of which we in the South know very well. That uniform means in the South
violence; it means to the colored man: stand back.”


Richardson, like Representative Jones, said simply that black voters could have voted if they
had waited until the white men left Election Day afternoon. Richardson denied allegations of
violence and intimidation, arguing that those who gave up and did not vote were negligent in
not traveling to an alternate polling place to cast their ballots.


The same day, the House, voting 124-114, passed a minority resolution “that Darlington
should be rejected, and Lee be declared elected by 284 votes.” This was the first time in that
session of Congress that the House voted against a majority of the Elections Committee. But
Democratic shenanigans, including multiple uses of the “disappearing quorum”—
representatives refusing to vote when present—prevented the additional round of voting
needed to seat Lee. Just after midnight the next day, the 47th Congress adjourned for the
final time.


In 1882, Lee ran unsuccessfully for a new gerrymandered “black district,” District 7,
campaigning as an Independent Republican against Republican Edmund Mackey. Lee went
on to prosper as a lawyer in Charleston, where he acted as a mentor to young African-
American attorneys. Richardson did not run for re-election in 1882.


Cases like Lee v. Richardson recurred in the post-Reconstruction South until the mid-1890s.
By then, the states of the former Confederacy had passed laws imposing poll taxes, literacy
exams, and other measures that effectively disenfranchised African-American citizens,
precluding the need to steal elections. The fight to regain voting rights would resume full
force in the 1950s and bring about enactment of the Civil Rights Act of 1964 and the Voting
Rights Act of 1965.✯
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This story was originally published in the November/December 2016 issue of
American History magazine. Subscribe here.
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us. Department or Justice 


Civil Rights Division 


Offl« of th1 Aul1t1nt Attorney G1n1Tt1/ 1!1111hln1ton, D.C. 20$30 


October 24, 1994 


Dennis R. Dunn, Esq. 
Senior Assistant Attorney General 
40 Capital Square, s.w. 
Room 132 
Atlanta, Georgia 30334-7298 


Dear Mr. Dunn: 


This refers to the submission to the Attorney General 
pursuant to Section 5 of the Voting Rights Act of 1965, as 
amended, 42 u.s.c. 1973c, of Act No. 1207 (1994) of the State of 
Georgia, which adopts changes (listed in Attachment A) to voter 
registration and related procedures to, inter alia, implement the 
National Voter Registration Act of 1993 ("NVRA"), 42 u.s.c. 
1973gg et seq. We received your responses to our request for 
additional information on August 24 and October 18, 1994; other 
supplemental information was received on October 20, 1994. 


We have given careful consideration to the information you 
have provided, as well as to information from other interested 
persons. Except as set forth below, the Attorney General does 
not interpose any objection to the specified changes. However, 
we note that Section 5 expressly provides that the failure of the 
Attorney General to object does not bar subsequent litigation to 
enjoin the enforcement of the changes. See the Procedures for 
the Administration of Section 5 (28 C.F.R. 51.41). In this 
regard, the granting of Section 5 preclearance does not preclude 
the Attorney General or private individuals from filing a civil 
action pursuant to Section 11 of the NVRA, 42 u.s.c. 1973gg-9. 


We cannot reach the same conclusion with respect to the 
procedures for removing registered voters from the registration 
list, insofar as the procedures provide for sending a 
registration confirmation notice to persons who have not voted or 
otherwise had "contact" during a three-year period. In this 
regard, we note that the NVRA specifically provides with respect 
to such voter removal procedures that the procedures "shall not 
result in the removal of the name of any person from the official 
list of voters registered to vote in an election for Federal 
office by reason of the person's failure to vote." Section 
8(b)(2), 42 u.s.c. 1973gg-6(b)(2). 
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Under the proposed procedures, registered voters in Georgia 
who fail to vote (or otherwise have "contact" with the election 
administration system) during a three-year period would be 
specifically targeted to be included in the state's purge 
procedures. This result is directly contrary to the language and 
purpose of the NVRA, and is likely to have a disproportionate 
adverse effect on minority voters in the state. The proposed 
procedures thus appear to eliminate certain of the gains to 
minority voters mandated by Congress in enacting the NVRA and, 
accordingly, "would lead to a retrogression in the position of 
racial minorities with respect to their effective exercise of the 
electoral franchise." Beer v. United States, 425 U.S. 130, 141 
(1976). 


Under Section 5 of the Voting Rights Act, the submitting 
authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 
Georgia v. United States, 411 U.S. 526 (1973); see also 28 C.F.R. 
51.52. In light of the considerations discussed above, I cannot 
conclude, as I must under tQe Voting Rights Act, that your burden 
has been sustained with regard to the specified voter removal 
procedures. Therefore, on pehalf of the Attorney General, I must 
object to the voter removal procedures proposed by Act No. 1207 
insofar as they provide a "no contact" rule for triggering the 
mailing of a registration confirmation notice. 


We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
the District of Columbia that the proposed changes have neither 
the purpose nor will have the effect of denying or abridging the 
right to vote on account of race or color. See 28 C.F.R. 51.44. 
In addition, you may request that the Attorney General reconsider 
the objection. See 28 C.F.R. 51.45. However, until the 
objection is withdrawn or a judgment from the District of 
Columbia Court is obtained, the objected~to change continues to 
be legally unenforceable. See Clark v. Roemer, 500 U.S. 646 
(1991); 28 C.F.R. 51.10. 


In addition, there are two other NVRA compliance issues 
raised by Act No. 1207. First, Act No. 1207 may be read as 
requiring that a registrant placed on the inactive registration 
list will be purged unless the person votes within the prescribed 
period, although the NVRA specifies that appearing to vote 
(without voting) will terminate the purge process for that voter. 
Section 8(d) (1), 42 u.s.c. 1973gg-6(d) (1). However, in your 
letters of October 18 and 20, 1994, you clarified that appearing 
to vote or otherwise having "contact" during the prescribed 
period is sufficient to avoid being purged. Second, the NVRA 
requires that agencies designated for voter registration include 
"all offices in the State that provide State-funded progr~ms 
primarily engaged in providing services to persons with 
d'isabilities." Section 7(a)(2)(B), 42 u.s.c. 1973gg-5(a)(2)(B). 
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Act No. 1207 designates only offices that provide such programs 
to persons with physical disabilities, a limitation not provided 
in the NVRA. We understand that the state is reviewing this 
matter and is considering whether the secretary of state should 
exercise the discretionary authority granted by Act No. 1207 to 
designate as voter registration sites those agencies that provide 
programs to persons with nonphysical disabilities. 


Finally, we note that the preclearance of those provisions 
of Act No. 1207 that enable or permit the state or its political 
subdivisions to adopt future voting changes does not constitute 
preclearance of those future changes and, accordingly, Section 5 
review will separately be required when those changes are adopted 
or finalized. See 28 C.F.R. 51.15. The matters for which 
Section 5 review will be required include (but are not limited 
to): the designation of additional locations where registration 
may occur or changes in existing locations; the statewide voter 
registration application and any other forms developed to 
implement the NVRA; the procedures to be used to integrate voter 
registration into the driver's license application, renewal, and 
updating process; and the cost or charge prescribed for a copy of 
the voter registration li&t. 


To enable us to meet our responsibility to enforce the 
Voting Rights Act, please inform us of the action the State of 
Georgia plans to take concerning this matter. If you have any 
questions, you should call Special Section 5 Counsel Mark A. 
Posner, at (202) 307-1388. 


Q~in~~~ 
Deva 


Assistant Attorney General 
Civil Rights Division 
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Attachment A -- Changes Enacted by Act No. 1205 (1994) 


1. Assignment of responsibility to the Georgia Secretary of 
State to coordinate implementation of the NVRA, and to establish 
and maintain the lists of active and inactive registered voters. 


2. Adoption of the registration form prescribed by the 
Federal Election Commission and promulgation of a uniform 
statewide voter registration application by the Georgia Secretary 
of state. 


3. Voter registration by the state Department of Public 
Safety (including the adoption of procedures and a voter 
registration application). 


4. Voter registration at "voter registration agencies," 
including every office that provides public assistance, every 
office that provides state funded programs primarily engaged in 
providing services to persons with physical disabilities, every 
armed forces recruitment office, and other offices to be 
designated by the Georgia Secretary of State (including 
promulgation of a voter rt'!lgistration inquiry/declination form by 
the Georgia Secretary of State). 


l 


5. Voter registration by mail (including the promulgation 
of a mail registration application by the Georgia Secretary of 
State). 


6. An amendment to the list of permissible satellite 
registration locations. 


7. Procedures when insufficient or false information is 
provided on a voter registration application. 


8. standards governing voter registration deadlines and the 
acceptance of voter registration applications, and the 
preparation of registration lists. 


9. The requirement that voter registration applicants be 
notified of the disposition of their applications. 


10. Amended procedures concerning registrants who move or 
whose registration record reflects that they have moved. 


11. An amended registration card. 


12. Procedures for voter registration list maintenance, 
including the placement of registrants on and the use of an 
inactive registration list, and the removal of names from the 
list of eligible registered voters. 


13. Amended procedures governing challenges to the 
~ligibility of persons to register and vote. 
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14. The provision that the appointment of deputy registrars 
is discretionary rather than mandatory. 


15. Amended qualifications for registrars and deputy 
registrars. 


16. A definition of which voter registration information is 
public (including authorizing the Georgia Secretary of State to 
establish by rule or regulation the cost to be charged for a copy 
of a registration list). 


17. 
municipal 
municipal 


Procedures for use of county registration lists 
elections, and the discontinuation of existing 
separate registration systems. 


in 


18. Penalties for unlawful voter registration conduct. 


19. Provisions regarding registration using the post card 
application provided by the Overseas Citizens Absentee Voting Act 
and related matters. ~ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 
 
 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
              v. 
 
THE STATE OF GEORGIA; THE 
GEORGIA STATE ELECTION 
BOARD; and BRAD 
RAFFENSPERGER, in his official 
capacity as Georgia Secretary of State, 
 
   Defendants. 
 


 


         Civil Action No. 


 
COMPLAINT  


The United States of America, plaintiff herein, alleges: 


1. In March 2021, the Georgia legislature enacted an omnibus election 


bill known as Georgia Senate Bill 202 (2021) (“SB 202”).  See Exhibit 1.  The 


legislature passed the bill against the backdrop of: 


• Georgia’s history of discrimination against Black Georgians, 


demographic shifts in the state leading to an increase in the number of 


Black voters and other voters of color; 


• A dramatic increase in Black Georgians’ use of absentee voting 
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• Heavily publicized Black voter mobilization efforts (including efforts to 


overcome long lines in precincts serving Black voters); and 


• Black Georgians’ unprecedented recent successes in electing candidates 


of choice.   


2. In particular, SB 202’s provisions: 


• Prohibit government entities from mailing unsolicited absentee ballot 


applications and impose substantial fines on third-party organizations that 


send follow-up absentee ballot applications; 


• Require most voters who lack certain identification numbers to 


photocopy another form of identification each time they request an 


absentee ballot, reduce the period of time in which voters may apply for 


an absentee ballot, and restrict the use and availability of drop boxes to 


return that ballot; 


• Prohibit distributing food and water to voters waiting in line to cast their 


ballots; and 


• Prohibit counting out-of-precinct provisional ballots unless they are cast 


after 5 p.m. on Election Day. 


The Georgia legislature enacted SB 202 with knowledge of the disproportionate 


effect that these provisions (collectively, the “challenged provisions), both singly 
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and together, would have on Black voters’ ability to participate in the political 


process on an equal basis with white voters.     


3. The Attorney General files this action pursuant to Sections 2 and 


12(d) of the Voting Rights Act, 52 U.S.C. §§ 10301 & 10308(d), to enforce the 


voting rights guaranteed by the Fourteenth and Fifteenth Amendments to the 


United States Constitution. 


4. In this action, the Attorney General challenges portions of SB 202, 


which was signed into law on March 25, 2021, and makes significant changes to 


Georgia’s election laws.  


5. In enacting SB 202, the Georgia General Assembly intended to deny 


or abridge the right of Black Georgians to vote on account of race or color. 


JURISDICTION AND VENUE 


6. The Court has jurisdiction of this action pursuant to 28 U.S.C. 


§§ 1331, 1345, and 2201 and 52 U.S.C. § 10308(f).   


7. Venue is proper in this court under 28 U.S.C. §§ 90(a)(2) and 1391(b). 


PARTIES  


8. The Voting Rights Act authorizes the Attorney General to file a civil 


action on behalf of the United States of America seeking injunctive, preventive, 


and permanent relief for violations of Section 2 of the Act.  52 U.S.C. § 10308(d). 
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9. Defendant Georgia is one of the states of the United States of 


America.  


10. Defendant Georgia State Election Board is the state agency 


responsible for promulgating rules and regulations relating to the election process 


in Georgia.   


11. Defendant Brad Raffensperger is the Georgia Secretary of State, the 


State’s chief election officer, and since SB 202 went into effect, an ex officio non-


voting member of the State Election Board.  His office oversees election activities 


in Georgia, including voter registration as well as the administration of state and 


federal elections.  He is sued in his official capacity.  


ALLEGATIONS 


Population and Voter Participation Data 


12. According to the 2010 Census, the State of Georgia had a total 


population of 9,687,653.  Of those individuals, 5,413,920 (55.9%) were non-


Hispanic white, and 2,964,781 (30.6%) were non-Hispanic Black. 


13. According to the 2010 Census, the voting-age population of Georgia 


was 7,196,101, of whom 4,242,514 (59%) were non-Hispanic white, and 2,088,277 


(29%) were non-Hispanic Black. 
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14. According to the 2019 American Community Survey 1-Year 


Estimates, Georgia had 7,581,837 voting-age citizens, of whom 4,367,617 (57.6%) 


were non-Hispanic white, and 2,493,514 (32.9%) were Black. 


15. In the past three decades, Georgia’s Black population has grown in 


size and in its proportion of Georgia’s total population.  The number of Black 


residents increased 70.7 percent from 1990 to 2010 according to decennial Census 


counts, and Black residents’ share of Georgia’s total population increased from 


26.8 percent of the population in 1990 to 30.6 percent in 2010.  According to 2010 


and 2019 American Community Survey 1-Year Estimates, the number and 


proportion of Black residents continued to grow in those nine years:  Black 


population size increased by 13.9 percent and the Black proportion of Georgia’s 


population increased to 31.9 percent. 


16. According to 2010 and 2019 American Community Survey 5-Year 


Estimates, 69 percent of the Black population growth in the past decade occurred 


in the Atlanta region, where nine of the ten counties with the greatest increase in 


Black population are located. 


17. Georgia’s four most populous counties are Fulton, Cobb, DeKalb, and 


Gwinnett Counties.  They are located in the metro Atlanta area.  These four 


counties also contain the largest Black voting-age populations in Georgia.     
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18. As of May 12, 2021, Georgia had 7,395,688 registered voters, of 


whom 3,896,526 (52.7%) were non-Hispanic white; 2,215,230 (30.0%) were non-


Hispanic Black; 273,270 (3.7%) were Hispanic; 196,030 (2.7%) were Asian or 


Pacific Islander; and 18,465 (0.2%) were American Indian or Alaskan Native. 


19.  According to data from the State, although the turnout rate among 


Black voters in Georgia has increased in recent elections, it continues to lag behind 


that of white voters.  For example, in the January 2021 runoff, 54.24 percent of 


Black registrants voted, compared to 64.11 percent of white registrants, a 


difference of 9.87 percentage points.  In November 2020, 59.97 percent of Black 


registrants voted, compared to 72.59 percent of white registrants, a difference of 


12.62 percentage points.  In November 2018, 53.89 percent of Black registrants 


voted, compared to 62.18 percent of white registrants, a difference of 8.29 


percentage points.  


20. The white share of the electorate has dropped in the past decade, from 


66.3 percent in 2010 to 58.9 percent in 2018 and 58.2 percent in 2020. 


21. Black voters in Georgia have traditionally been less likely to vote by 


mail than white voters, but that began to change in 2018, when 6.89 percent of 
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Black voters, compared to 4.24 percent of white voters, cast an absentee ballot in 


the November election.1   


22. Absentee voting spiked in 2020, during the COVID-19 pandemic, 


particularly among Black voters.  In November 2020, 29.27 percent of Black 


voters cast an absentee ballot, compared to 23.88 percent of white voters.  In the 


January 2021 general election runoff, 27.65 percent of Black voters cast an 


absentee ballot, compared to 21.72 percent of white voters. 


Socio-Economic Data 


23. Data from the American Community Survey show wide economic 


disparities between Black and white residents in Georgia. 


24. According to the 2019 American Community Survey 1-Year 


Estimates, 18.8 percent of Black residents in Georgia live in poverty, compared to 


9.0 percent of non-Hispanic white residents.  Black residents in Georgia also have 


a lower per capita income ($24,215) than non-Hispanic white residents ($40,348). 


25. According to the 2019 American Community Survey 1-Year 


Estimates, the unemployment rate for Black residents in Georgia was almost twice 


the rate for non-Hispanic white residents (6.9% compared to 3.7%).   


                                                            
1    Throughout this document, the terms “absentee ballot” and “absentee voting” are 
used to refer to absentee-by-mail voting. 
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26. According to the 2019 American Community Survey 1-Year 


Estimates, Black residents in Georgia were less likely than non-Hispanic white 


residents to have a high school degree (87.9% compared to 91.2%) and less likely 


to have a Bachelor’s degree or higher (24.8% compared to 36.5%). 


27. According to the 2019 American Community Survey 1-Year 


Estimates, Black residents in Georgia were more likely than non-Hispanic white 


residents to have moved within their county of residence in the preceding year 


(7.4% compared to 5.2%). 


28. According to the 2019 American Community Survey 1-Year 


Estimates, Black residents in Georgia were less likely than non-Hispanic white 


residents to have Internet access at home (80.4% with access compared to 87.4%). 


29. According to the 2015-2019 American Community Survey 5-Year 


Estimates, Black households in Georgia were more than three times as likely as 


non-Hispanic white households to lack access to a vehicle (12.9% with access 


compared to 3.9%). 


The State of Georgia’s History of Discrimination 


30. The history of official racial discrimination against Black citizens in 


Georgia with regard to voting is longstanding, well-documented, and recognized 


by Federal courts.  See, e.g., Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 
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1560 (S.D. Ga. 1994) (“It is wholly unnecessary . . . to recount the voluminous 


details of Georgia’s history in this Order. . . Generally, Georgia has a history 


chocked full of racial discrimination at all levels.”); Wright v. Sumter Cnty. Bd. of 


Elections and Registration, 301 F. Supp. 3d 1297, 1323-24 (M.D. Ga. 2018) 


(finding that Georgia’s history of discrimination impeded political participation 


among Black Americans). 


31. Based on its history of racial discrimination, Georgia was subject to 


the preclearance requirement of Section 5 of the Voting Rights Act when it was 


enacted in 1965, by virtue of being covered under the formula set forth in Section 


4(b) of the Voting Rights Act.  28 C.F.R. pt. 51 App.  Under Section 5, covered 


jurisdictions were required to obtain preclearance from the United States Attorney 


General or from a three-judge court of the United States District Court for the 


District of Columbia prior to implementing any voting change.  52 U.S.C. 


§ 10304(a).  Georgia remained subject to Section 5 until the decision of the 


Supreme Court in Shelby County v. Holder, 570 U.S. 529 (2013).    


32. To obtain preclearance under Section 5, covered jurisdictions in 


Georgia were required to demonstrate that voting changes “neither ha[d] the 


purpose nor w[ould] have the effect of denying or abridging the right to vote on 
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account of race[,] color,” or “member[ship] [in] a language minority group.”  52 


U.S.C. §§ 10304(a), 10303(f)(2). 


33. From 1968 to 2013, the Attorney General interposed objections under 


Section 5 of the Voting Rights Act to at least 177 submissions in Georgia, finding 


that either the State or one of the covered political subdivisions within the State 


had failed to show that the proposed changes would not have the purpose or effect 


of denying or abridging the right to vote on account of race or color or membership 


in a language minority group. 


34. Since 1982, plaintiffs secured favorable outcomes in at least 74 


lawsuits brought against governmental units in Georgia under Section 2 of the 


Voting Rights Act, and that count is almost certainly underinclusive.  At least five 


of these lawsuits resulted in reported judicial decisions; at least 69 were settled 


favorably without a reported decision.  


Provisions of SB 202 


35. SB 202 makes multiple significant changes to Georgia’s election laws.  


Among other changes, SB 202 alters existing law by (a) prohibiting governmental 


entities from distributing unsolicited absentee ballot applications (SB 202 § 25); 


(b) imposing onerous fines on civic organizations that distribute duplicate and 


follow-up applications (§ 25); (c) requiring voters who do not have identification 
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issued by the Georgia Department of Driver Services to photocopy another form of 


identification in order to request an absentee ballot (§ 25); (d) limiting the period 


of time during which registrants can request absentee ballots (§ 25); (e) limiting the 


use of absentee ballot drop boxes (§ 26); (f) banning the distribution of food or 


drink to persons waiting in line to vote (§ 33); and (g) prohibiting jurisdictions 


from counting out-of-precinct provisional ballots if they were cast before 5 p.m. on 


Election Day (§ 34). 


A. Government-Mailed Absentee Ballot Applications 


36. To encourage mail-in voting during the June 2020t primary election, 


the Secretary of State mailed absentee ballot applications to all of the (then) 6.9 


million active registrants on the voter rolls. 


37. Absentee voting hit record levels in the June 2020 primary.   


38. The Secretary of State did not mail unsolicited absentee ballot 


applications prior to the November 2020 general election or the January 2021 


runoff election, instead opting to create an online absentee ballot request system.  


Only voters with a State-issued driver’s license or non-driver’s license 


identification number could use this online system to request an absentee ballot. 


39. The Secretary’s decision not to distribute unsolicited absentee ballot 


applications for the November 2020 and January 2021 elections followed criticism 
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from the Georgia House Speaker, David Ralston, who warned that mailing 


applications to all active registered voters would “drive up turnout.”  Speaker 


Ralston further claimed that increased turnout would be “extremely devastating” to 


election outcomes that he favored.2   


40. SB 202 prohibits state and local governments from mailing absentee 


ballot applications to registered voters unless specifically requested by the voter or 


an authorized relative of the voter.  SB 202 § 25. 


41. Under SB 202, a request for an absentee ballot must be made in 


writing, using a form that is available on the Secretary of State’s website, among 


other places. 


42. Under Georgia law, most voters must submit a new absentee ballot 


application for each election.  Only voters of “advanced age or disability,” and 


overseas and military voters, are exempt from this requirement.  O.C.G.A. § 21-2-


381(a)(1)(G). 


B. Third-Party-Provided Absentee Ballot Applications 


43. In advance of the 2020 elections, civic engagement organizations 


provided registrants with blank absentee ballot applications to help ensure that they 


                                                            
2   Live Call-In with House Speaker Ralston, Fetch Your News TV (April 1, 2020), 
https://www.youtube.com/watch?v=NQz431l4qmQ.  
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would be able to vote if they chose to do so.  SB 202 now requires that private 


entities distributing absentee ballot applications may send them “only to 


individuals who have not already requested, received, or voted an absentee ballot,” 


and imposes a penalty of up to $100 per duplicate absentee ballot application.  


Senders who rely on information provided by the Secretary of State within five 


days before they mail applications to registrants are not liable for violations of the 


provision.  SB 202 § 25. 


44. Civic engagement organizations have criticized the new provisions, 


noting that compliance will be burdensome; that the fines are substantial; and that 


many registrants had not received an absentee ballot after making an initial request 


prior to the 2020 elections and, in those instances, benefited from receiving 


assistance with sending follow-up requests. 


C.       Identification Requirement for Requesting an Absentee Ballot  


45. Since 2006, in-person voters in Georgia have been required to show 


photo identification.  See O.C.G.A. § 21-2-417.  Prior to SB 202, absentee voters 


were exempt from this requirement. 


46. Instead, election officials would compare the signature on a voter’s 


absentee ballot envelope with the voter’s signature in the voter file. 
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47. SB 202 imposes new identification requirements at two stages of the 


absentee voting process.   


48. First, at the request stage, voters must include on their absentee ballot 


application the identification number from their Georgia driver’s license or 


personal identification card issued by the Georgia Department of Driver Services 


(collectively “DDS-issued ID”).  If they do not have DDS-issued ID, they must 


provide a copy of another form of identification, such as a utility bill.  SB 202 § 


25. 


49. Second, when returning their absentee ballot, voters must print their 


DDS-issued ID number on the absentee ballot envelope.  If they do not have DDS-


issued ID, voters must print the last four digits of their Social Security number.  If 


they do not have either DDS-issued ID or a Social Security number, voters must 


include a copy of another form of identification, such as a utility bill, with the 


absentee ballot.  SB 202 § 28. 


50. The option to provide the last four digits of the voter’s Social Security 


number, in lieu of a DDS-issued ID number, is not available when a voter requests 


an absentee ballot. 


51. During the legislative debates on SB 241, a predecessor bill to SB 


202, a sponsor described the bill as allowing voters to list the last four digits of 


Case 1:21-cv-02575-JPB   Document 1   Filed 06/25/21   Page 14 of 46







 


- 15 - 


 


their Social Security number when requesting an absentee ballot.  When another 


legislator pointed out that the bill did not actually include that provision, the 


sponsor said that a future version of the bill would include it. 


52. During the legislative debate, supporters of SB 202 did not explain 


why the use of the last four digits of a voter’s Social Security number was 


sufficient to verify identity when a voter returned a completed absentee ballot, but 


was not sufficient to verify identity when a voter requested an absentee ballot. 


53. In February 2021, when the legislature was considering adopting new 


election legislation, Gabriel Sterling, the Chief Operating Officer of the Georgia 


Secretary of State’s office, publicly claimed through Twitter that 99.9 percent of 


Georgia voters had the last four digits of their Social Security numbers in the 


State’s voter registration system.  Mr. Sterling also claimed that 97 percent of 


Georgia voters had driver’s license numbers in the system.  


54. Data show, however, that Black Georgians are less likely to possess 


the DDS-issued ID number needed to request an absentee ballot than white voters, 


and that about 56 percent of the voters who do not have a driver’s license number 


associated with their registration are Black (even though Black Georgians 


represent about 29 percent of registered voters). 
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D. Window to Request Absentee Ballots 


55. Before the passage of SB 202, registrants could request an absentee 


ballot as early as 180 days before an election and as late as four days before an 


election.  See, e.g., Georgia Secretary of State, Elections Division, Absentee 


Voting: a Guide to Registered Voters 2020, at p. 5 (noting that voters may request 


absentee ballots “between 180 days prior to the election and the end of the business 


day on the Friday before Election Day”). 


56. SB 202 shortens this request period.  Under SB 202, voters can begin 


requesting absentee ballots 78 days before the election, and the last day to request 


an absentee ballot is 11 days before Election Day.  SB 202 § 25. 


57. Because of changes made to the election calendar under SB 202, 


which now provides only 28 days between a primary or general election and the 


runoff, see SB 202 § 42, the new deadline results in a particularly short time period 


for requesting absentee ballots for runoff elections (i.e., voters must request their 


absentee ballot for a runoff election by the 17th day after Election Day).  


58. In the November 2020 general election, Black voters were more likely 


than white voters to request absentee ballots between ten and four days before 


Election Day—a period of time that is closed to such requests under SB 202.  In 
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addition, of the absentee ballots requested during this period, those that were 


successfully cast and counted were disproportionately cast by Black voters.   


59. Black voters were also more likely to request an absentee ballot 


between ten and four days before the January 5, 2021 general runoff election.  


Again, of the absentee ballots requested during this period, those that were 


successfully cast and counted were disproportionately cast by Black voters. 


E. Drop Boxes 


60. In response to concerns about COVID, the State Election Board 


passed an emergency rule for the June 9, 2020 primary election that allowed voters 


to return their absentee ballots in drop boxes.  See State Election Board Rule 183-


1-14-0.6-.14.  The drop boxes were required to be “on county or municipal 


government property generally accessible to the public,” with a video recording 


device to monitor each location.  Id. §§ (2) & (4). 


61. Drop boxes were available until the close of polls on Election Day, 


and many were accessible after hours in the days leading up to the election. 


62. The emergency rule was later extended to allow the use of drop boxes 


through the January 5, 2021 general runoff election. 


63. Drop boxes were widely used by voters during the November 2020 


and January 2021 elections, particularly in the metro-Atlanta area.  For example, 
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Fulton County had 38 drop box locations in each election, and Gwinnett County 


had 23 in each election.     


64. According to the Cobb County Elections Director, 60 percent of the 


absentee ballots returned in Cobb County during the November 2020 election were 


placed in a drop box.3  After drop boxes’ widespread use in the November 2020 


election, some metro-Atlanta counties, like DeKalb County, added more drop 


boxes for the January 2021 runoff election.   


65. The rejection rate for late-arriving absentee ballots dropped 


substantially in 2020, compared to past elections.   


66. In recent elections, late ballots were disproportionately cast by Black 


voters. 


67. SB 202 requires each county to have one drop box, but limits 


additional drop boxes to “the lesser of either one drop box for every 100,000 active 


registered voters in the county or the number of advance voting locations in the 


county.”  SB 202 § 26. 


                                                            
3   Julia Marnin, Number of Election Ballot Drop Boxes Falls From 38 to 8 in 
Fulton County, Georgia, Newsweek (Apr. 19, 2021, 3:27 PM), 
https://www.newsweek.com/number-election-ballot-drop-boxes-falls-38-8-fulton-
county-georgia-1584803. 
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68.  Under SB 202, drop boxes must be located at early voting sites or the 


registrar’s office.  Absent a declaration of emergency by the Governor, drop boxes 


must be stationed indoors.  In addition, drop boxes can only operate during voting 


hours, and must close permanently at the close of the early voting period, i.e. the 


Friday before Election Day.  The drop boxes must now also be under constant 


surveillance by an election official, law enforcement officer, or licensed security 


guard.  SB 202 § 26. 


69. Put differently, SB 202 limits the use of drop boxes to those times and 


locations where voters could opt to vote in person, instead. 


70. By requiring that drop boxes close permanently at the end of the early 


voting period, SB 202 also ensures that voters who attempt to return their absentee 


ballot in the three days before or on Election Day will no longer be able to use drop 


boxes as a reliable alternative to mailing their ballot.  This is particularly important 


in light of a federal court’s finding that in 2018, 85% of absentee ballots rejected as 


untimely “arrived within seven (7) days [after] Election Day, implying that many 


were mailed either before or on Election Day.”  New Georgia Project v. 


Raffensperger, 484 F. Supp. 3d 1265, 1305 (N.D. Ga. 2020), order stayed on other 


grounds by 976 F.3d 1278 (11th Cir. 2020). 
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71. SB 202’s limits on the number of drop boxes that each county may 


deploy will cause a precipitous decline in drop box availability in the counties that 


are home to the largest number of Black voters in the State.  Specifically, SB 202 


limits Fulton County to about eight drop boxes, Gwinnett County to about six, and 


DeKalb and Cobb Counties to about five each. 


F. Food and Drink Distribution 


72. Before the passage of SB 202, various groups and organizations 


distributed food and water to persons waiting in long lines to vote.  These efforts 


were frequently run by Black-led community organizations to provide respite to 


waiting voters at majority-minority polling places, which have been 


disproportionately plagued by long lines.   


73.  For example, according to one report, about two thirds of the polling 


places that remained open late during the June 2020 primary election to 


accommodate waiting voters were in majority-Black neighborhoods.   


74. SB 202 prohibits giving food and water to persons waiting in line to 


vote.  SB 202 § 33.  Poll workers may make “available self-service water from an 


unattended receptacle.”  Id. 
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75. SB 202 will prevent churches, non-profit organizations, and other 


groups from sharing food and water to encourage voters not to abandon long lines 


to vote due to hunger or thirst.   


G. Out-of-Precinct Provisional Ballots 


76. Prior to the enactment of SB 202, voters could cast a provisional 


ballot at any precinct in the county in which the voters are registered, and the votes 


cast on such ballots were counted for all races in which the voters would have been 


eligible to vote if they had cast a regular ballot at the correct precinct.  See 


O.C.G.A. § 21-2-419(c)(2) (2020).  Georgia has counted such out-of-precinct 


provisional ballots since at least 2002.   


77. SB 202 prohibits local jurisdictions from counting such ballots if they 


were cast before 5 p.m. on Election Day.   


78. Under SB 202, voters casting an out-of-precinct provisional ballot 


after 5 p.m. must execute a sworn statement, witnessed by a poll official, stating 


the reason why the voters are unable to vote at their assigned precinct.  SB 202 § 


34. 


79. Data from past elections indicates that prohibiting the counting of 


provisional ballots cast in the voter’s county but outside the voter’s assigned 
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precinct will mean the rejection of several thousand votes that would have been 


counted in prior elections. 


80. For a variety of reasons, including higher rates of residential mobility 


and less access to transportation among Black Georgians, Black voters can be 


expected to cast disproportionately more of these rejected ballots than white voters. 


SB 202’s Historical Background  


81. SB 202’s passage followed a series of historic wins by multiple 


Black-preferred candidates, a significant and well-publicized rise in Black political 


mobilization and voting strength, shifting racial demographics in the State, 


including an increase in the number of Black and Latino voters, and changes to the 


State’s typical election procedures that resulted from the ongoing pandemic, 


including a notable increase in absentee voting. 


82.  In 2020, the total Black population in Georgia was rising, particularly 


in the metro-Atlanta area, and Black Georgians constituted a growing share of the 


total population. 


83. Black voter turnout rose, not only in the 2018 midterm election and 


the 2020 presidential election, but also in the 2021 runoff election, compared to 


past runoff elections.  Indeed, Black turnout dropped less than white turnout 


between the November 2020 general election and the January 2021 runoff election, 
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which defied typical voting patterns for Black voters.  The notable turnout was a 


direct reflection of the increasingly successful Black-led mobilization efforts in 


Georgia that encouraged participation by voters of color and low-propensity voters.  


84. Black Georgians undertook substantial new efforts to harness their 


political power in 2018 when Stacey Abrams, a Black candidate, ran for governor.  


The 2018 election yielded high turn-out among Black voters and other voters of 


color and specifically encouraged their use of absentee ballots. 


85. During early voting and on Election Day in 2018, advocates and 


organizations helped to ensure that voters who faced long lines (often voters of 


color) had basic food and water.  Community leaders served free food at Pittman 


Park Recreation Center—a predominantly Black precinct in Fulton County where 


hundreds waited in long lines—to make sure their neighbors were not so hungry 


that they abandoned the line.   


86. As they had in 2018, civic organizations, churches, and advocacy 


organizations again helped to ensure that voters facing long lines in 2020 had food 


and water.   


87. At the same time, the ongoing pandemic had changed election 


processes in Georgia.  Chief among the pandemic-related changes was a dramatic 


increase in the use of absentee ballots.  The Secretary of State’s efforts to open 
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access to absentee voting and the counties’ encouragement of after-hours drop 


boxes as alternatives to returning absentee ballots by mail facilitated the rise of 


absentee voting.  


88. Black-led mobilization efforts also emphasized absentee voting.    


89. These mobilization efforts led to the popular public perception that 


Black voter turnout was increasing, driven in large part by absentee voting, and 


that this growing turnout was providing Black voters with increased opportunities 


to elect Black-preferred candidates of choice. 


90. In the November 2020 election, nearly 30 percent of Black voters in 


Georgia voted by absentee ballot, compared to fewer than 7 percent in 2018. 


91. The November 2020 general election in Georgia resulted in historic 


firsts that reflected significant demographic and political shifts in the State.  For 


example, Vice President Kamala Harris became the first Black and Indian-


American Vice President ever elected. 


92. Reverend Raphael Warnock, who is Black, advanced to a runoff 


election against incumbent Senator Kelly Loeffler.   


93. Black political mobilization continued for the January 2021 runoff 


election.  Once again, many voters cast absentee ballots—including via drop 
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boxes—and voter mobilization organizations directed a great deal of effort at 


turning out Georgia’s Black community.   


94. A record number of voters, nearly 4.5 million, cast ballots in the 


January runoff election, about 88 percent of the number who voted in the 


November general election. 


95. Some precincts, primarily precincts in Fulton County, saw an increase 


in turnout between the November 2020 and January 2021 elections.   


96.  On January 5, 2021, with strong turnout among Black voters, the 


State of Georgia elected its first Black Senator, Reverend Raphael Warnock, and 


its first Jewish-American Senator, Jon Ossoff.   


97. This overall rise in Black political success occurred against the 


backdrop of virulent racial appeals.  Two years earlier, during the 2018 Georgia 


gubernatorial contest, a racist robocall referred to candidate Stacey Abrams as 


“Negress Stacey Abrams” and “a poor man’s Aunt Jemima.”   


98. Throughout the 2020 campaign, and particularly during the runoff for 


the U.S. Senate seats, there was a similar atmosphere.  One campaign ran a digital 


advertisement against Mr. Ossoff that included an anti-Semitic trope of an enlarged 


nose, and a U.S. Senate candidate mispronounced and mocked the pronunciation of 
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then-Senator Kamala Harris’ first name during a campaign event, despite having 


been her Senate colleague for four years.   


99. One phone caller threatened to behead Reverend Warnock and 


referred to the church at which he is a pastor, Ebenezer Baptist—the church once 


pastored by Rev. Martin Luther King, Jr.—using a vile racial epithet.  The church 


had to filter comments on its social media pages given the significant number of 


racist comments relating to Rev. Warnock’s candidacy.     


100. The historic contests in 2020 and 2021 in Georgia garnered significant 


media attention, particularly because of the success of Black-led mobilization 


efforts and the narrow margins in the presidential election.   


101. Legal requirements, combined with the increased use of absentee 


ballots, explained the delays in announcing the results of the November 2020 


election.  For example, Georgia law requires that absentee ballots be tabulated no 


earlier than 7 a.m. on Election Day.  O.C.G.A. § 21-2-386(a)(5).  It also requires 


that voters be given until three days after the election to cure their rejected ballot.  


O.C.G.A. § 21-2-417(b) (giving provisional ballot voters three days to provide 


voter ID if they were unable to provide it at the polls); O.C.G.A. § 21-2-


386(a)(1)(C) (giving absentee ballot voters three days to correct or address a 


rejected ballot). 
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102. Still, despite a dearth of evidence, accusations of fraud around the 


absentee voting process and the tabulation of votes circulated widely. 


103. In the wake of the November 2020 general election, the country 


witnessed an unprecedented campaign to overturn the results of a presidential 


election.  Many of these exceptional events were focused on Georgia.   


104. On December 2, 2020, lawyers behind several lawsuits seeking to 


overturn presidential election results in multiple states hosted a press conference at 


a “Stop the Steal” event in Alpharetta, Georgia.  They reiterated unfounded claims 


of voter fraud, called on Georgia Governor Brian Kemp to be locked up, and 


encouraged voters to boycott the January runoff unless the Governor called a 


special session to change the State’s election laws and procedures in response to 


their claims of an allegedly rigged election. 


105. A number of lawmakers in the Georgia Senate, who subsequently 


helped draft, promote, and pass SB 202, issued a statement in support of an 


unsuccessful lawsuit brought by the State of Texas asking the United States 


Supreme Court to overturn Georgia’s election results. 


106. Misinformation resulted in threats to election workers.  In late 


November, an election recount observer recorded a Dominion Voting Systems 


employee in Gwinnett County and alleged that the employee, who is a racial 
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minority, was manipulating votes.  A GIF with a slow-swinging noose aimed at the 


worker was later created and death threats were made against the election worker.   


107. State and local election officials in Georgia consistently debunked 


allegations of widespread fraud, and conducted two statewide recounts pursuant to 


state law:  one initiated by the Secretary of State because of the closeness of the 


vote tallies in the presidential race, and a second done at the request of one of the 


presidential campaigns.   


108. Neither recount changed the outcome, and on December 7, the 


Secretary of State recertified the final 2020 presidential results.  The Secretary 


dismissed continuing concerns of fraud because “the evidence, the actual evidence, 


[and] the facts tell us a different story.”4   


109. A barrage of lawsuits alleging voter fraud were brought, and although 


nearly all of the lawsuits were dropped, dismissed, or settled out-of-court, the 


issues raised in them became blueprints for the proposed election changes in the 


Georgia General Assembly’s 2021-2022 Legislative Session.  These lawsuits often 


included allegations focused on counties containing significant numbers of Black 


voters and other voters of color. 


                                                            
4   Georgia Secretary of State Update on 2020 Election Results, C-Span (Dec. 7, 
2020), https://www.c-span.org/video/?507078-1/georgia-final-2020-presidential-
recount-results. 
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110. Some of the same attorneys involved in the lawsuits testified at state 


legislative committee hearings about election legislation that would eventually find 


its way into SB 202.  In particular, during a state Senate Judiciary subcommittee 


hearing in early December 2020, lawyers replayed misleading video footage of 


mostly Black Fulton County election workers tabulating ballots, alleging that the 


video contained evidence of voter fraud, although these allegations had already 


been debunked by the Secretary of State’s office.  The lawyers also presented 


individuals who alleged, among other things, that absentee ballots had been cast 


fraudulently.  At least one member of the Senate Ethics Committee, the committee 


to which many of the election bills in the then-upcoming 2021-2022 Legislative 


Session were later referred, attended that hearing. 


111. In an April 2021 CNN Interview, Lt. Governor Geoff Duncan 


acknowledged that the momentum for SB 202 was fueled by the very 


misinformation sowed in those committee hearings.    


Legislative History and Enactment of SB 202 


112. On January 11, 2021, six days after the runoff election, Georgia’s 


2021-2022 Legislative Session began.  The Session lasted for 40 legislative days, 


during which nearly 80 election-related bills were introduced and considered. 
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113. Election-related bills had traditionally been referred to the 


Governmental Affairs Committee, but on January 7, Georgia House Speaker David 


Ralston announced a stand-alone, special committee on election integrity in 


Georgia.  The House referred its election bills to this special committee, chaired by 


Representative Barry Fleming. 


114. Rep. Fleming had already made his intentions for new election 


legislation clear in a November 15, 2020 op-ed for the Augusta Chronicle, in 


which he compared the “always-suspect absentee balloting process,” to the “shady 


part of town down near the docks you do not want to wander into because the 


chance of being shanghaied is significant.”5  


115. On February 17, 2021, SB 202 was introduced in the Senate with only 


white sponsors.  The bill was three pages. 


116. On March 3, 2021, the Senate Ethics Committee held a hearing on the 


three-page version of SB 202.  Chairman Max Burns introduced it as a 


“straightforward bill” to address confusion resulting from multiple absentee ballot 


applications being sent to voters. 


                                                            
5   Barry Fleming, Guest Column: Republican Party wins on Election Day, and 
future is bright, The Augusta Chronicle (Nov. 15, 2020), 
https://www.augustachronicle.com/story/opinion/columns/guest/2020/11/15/guest-
column-republican-party-wins-on-election-day-and-future-is-bright/43155971/. 
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117. SB 202 passed favorably out of the Committee on March 3.  On 


March 8, the Senate passed the three-page version of SB 202 with minimal floor 


debate.  It passed along party lines with no support from Black legislators.   


118. On March 17, Chairman Fleming introduced a substitute version of 


SB 202 at a hearing of the House Special Committee on Election Integrity.  The 


now 90-page bill included numerous sections from other elections bills. 


119. Rep. Burnough, a Black representative from Clayton County, said that 


she had not received the omnibus version of the bill until one hour before the 


hearing.  She also noted that Senator Burns, who sponsored the original version of 


SB 202, did not testify about any of the changes, as is customary for a bill 


substitute.   


120. Witnesses had minimal time to read and comment on the new version 


of SB 202 prior to the hearing. 


121. The Special Committee on Election Integrity met again the following 


day, March 18.  Rep. Burnough confirmed that the omnibus version of SB 202 was 


still not publicly available on the General Assembly’s website. 


122. At this committee meeting, proponents of the bill alleged that 


absentee voting needed to be more secure.  Rep. Chuck Martin, a white 
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representative from Fulton County, remarked that absentee voting is “the portion 


of the voting process that is most open to foolishness.”   


123. Most witnesses criticized the bill, citing, among other things, the bill’s 


harmful impacts on voters of color.  Tonnie Adams, Heard County Elections 


Supervisor and Legislative Committee Chairman for the Georgia Election Officials 


Association, contended that SB 202’s restrictions rendered drop boxes useless.   


124. Witnesses also expressed concern with procedural issues, including 


that the bill lacked a fiscal note and was not posted online, and that it was difficult 


to obtain permission to testify remotely.     


125. The House Special Committee met again on March 22 to discuss 


some amendments to the bill, and within an hour, the Committee voted favorably 


on its 90-page substitute to the original three-page SB 202. 


126. Numerous legislators continued to voice concerns about the bill.  Rep. 


Kimberly Alexander inquired about the lack of fiscal note, a legislative item 


traditionally attached to an omnibus bill.   


127. Rep. Burnough objected to the cap on the number of drop boxes a 


county may use, predicting that it would particularly hurt Fulton County, leading to 


long lines and reduced voting access. 
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128. The subsequent House floor debate, held on March 25, lasted less than 


two hours.  Supporters insisted that the bill would restore integrity in the vote, 


while opponents noted that it would suppress the Black vote and that the voter 


fraud concerns were pretextual. 


129. Representatives also expressed process concerns.  Rep. Alexander 


reminded the House that officials from the Association County Commissioners of 


Georgia (“ACCG”) testified that more time was needed to understand the fiscal 


and logistical impacts.  Rep. Debbie Bucker expressed concern that the legislative 


process had been so swift and the bill had contained so many changes, “the House 


website couldn’t even keep up.”   


130. Once again, legislators voted along party lines and the omnibus 


version of SB 202 moved to the Senate that same day.  No Black representative 


voted for the bill. 


131. The Senate floor debate began with a discussion over the lack of a 


fiscal note.  Lt. Governor Duncan eventually ruled that a fiscal note was not 


required, despite Senator Elena Parent pointing specifically to O.C.G.A. §§ 28-5-


42 and 28-5-49 as requiring its inclusion because the bill clearly required certain 


State and county expenditures.   
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132. Once again, legislators passed SB 202 along party lines, and no Black 


senator voted for the bill.   


133. Governor Kemp signed SB 202 later that same day, behind closed 


doors and before a group of supporters that did not include any people of color.  


When Rep. Park Cannon, who is Black, attempted to witness the signing, she was 


arrested.   


Passage of SB 202 was Motivated by Discriminatory Purpose 


134. SB 202 was enacted with the purpose of denying or abridging the 


right of Black Georgians to vote on account of their race or color. 


135. Against a history of voting discrimination in Georgia, demographic 


shifts in the voting population and changes in Black voters’ participation and 


mobilization, and Black Georgians’ unprecedented successes in electing candidates 


of choice, Georgia enacted SB 202 with knowledge of the disproportionate effect 


that numerous provisions, both singly and together, would have on Black voters’ 


ability to participate in the political process on an equal basis with white voters.   


136. As outlined previously in this Complaint, race continues to be a 


significant and, oftentimes, decisive factor in the State of Georgia’s electoral 


process in that: 
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(a).  Georgia’s history of voting-related discrimination against Black 


voters is long-standing, well-documented, and judicially recognized; 


(b).  Georgia has an extensive, judicially recognized history of racially 


polarized voting, which continues to the present day;   


(c). SB 202 compounds the discriminatory effects of racially polarized 


voting on racial minorities in Georgia by disproportionately reducing 


the probability that Black Georgians will be able to satisfy the State’s 


new, restrictive criteria and be able to cast a ballot;   


(d). Georgia has used voting practices or procedures that enhance the 


opportunity for discrimination against Black voters;  


(e). Black Georgians continue to suffer the effects of official 


discrimination, including a history of discrimination in voting-related 


activities.  The continued effects of discrimination, including Black 


Georgians’ markedly lower socioeconomic conditions relative to 


white citizens, hinder their ability to participate effectively in the 


political process;  


(f). Racial appeals have characterized a number of political campaigns in 


Georgia, including during the 2020 election cycle, which was 


immediately followed by the passage of SB 202; 
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(g). Many elected officials in Georgia have not been responsive to the 


particularized needs of Black residents; and 


(h). The lack of evidence of voter fraud in the 2020 election cycle, and 


numerous statements from the Secretary of State’s office debunking 


voter fraud claims, tend to undermine the justifications                                                                                                                                                                                                                                                                                                   


proffered by proponents of SB 202, providing evidence that the 


proffered rationales for the bill’s provisions are tenuous. 


137. The impact of the challenged provisions, both individually and 


collectively, will weigh more heavily on Black voters. 


138. Prior to voting to enact SB 202, members of the Georgia legislature 


knew of the disproportionate effect the challenged provisions would have on the 


ability of Black voters to participate equally in the franchise. 


139. The first five challenged provisions—which prohibit government 


entities from distributing unsolicited absentee ballot applications, impose 


substantial fines on third-party organizations that send follow-up absentee ballot 


applications, require voters without a DDS-issued ID to copy another form of ID 


when they request an absentee ballot, shorten the window to request an absentee 


ballot, and limit the use of absentee ballot drop boxes—each make, and are 
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intended to make, absentee voting incrementally more burdensome and less 


accessible. 


140. Together, these five provisions introduce new impediments at every 


step of the absentee voting process: obtaining an application, completing and 


timely submitting the application, and timely returning a completed absentee 


ballot. 


141. The General Assembly adopted these changes after Black voters 


began disproportionately using absentee voting, and Black voters will be 


disproportionately impacted by each of these new obstacles.   


142. In addition, Black voters have been more likely than white voters to 


submit absentee ballot applications closer to Election Day, including during the 


final week of the request period, which SB 202 eliminates.  


143. Because Black voters are less likely than white voters to have a DDS-


issued identification number associated with their voter record, they will be 


disproportionately burdened by the obligation to include a copy of an alternative 


identification when requesting an absentee ballot, particularly as the legislature 


chose not to permit voters to use the last four digits of their Social Security number 


when making requests for absentee ballots. 
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144. In recent elections, Black voters have also been more likely than white 


voters to have an absentee ballot rejected because it arrived late. 


145. By reducing access to absentee voting at each step of the process—


curtailing access to absentee ballot applications, imposing an early deadline and 


new identification requirement for requesting absentee ballots, and limiting access 


to drop boxes for timely return of completed ballots—SB 202 will push more 


Black voters to in-person voting, where they will be more likely than white voters 


to confront long lines, and where SB 202 imposes additional impediments to 


casting a ballot by banning the distribution of food and water to voters waiting in 


long lines and prohibiting the counting of most out-of-precinct provisional ballots.  


146. Because of socioeconomic conditions linked to past and present race 


discrimination, these additional burdens will weigh more heavily on Black voters.  


For example, because they are more likely to live in poverty and less likely to have 


Internet access than white Georgians, Black Georgians have less access to online 


methods for requesting an absentee ballot.  Because Black Georgians are less likely 


than white Georgians to have access to a vehicle, traveling to a registrar’s office to 


obtain an application in person is also more burdensome. 


147. For similar reasons, traveling to the correct precinct after waiting in 


line at an incorrect precinct, or accessing one of the few drop boxes remaining in 
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metro-Atlanta counties under SB 202, will be disproportionately burdensome for 


Black voters. 


148. Thus, SB 202’s provisions curbing access to absentee voting and 


making it more difficult to successfully cast a ballot in person will interact with 


historical and ongoing discrimination to disproportionately impair Black voters’ 


opportunity to participate in the political process.  


149. All of the challenged provisions will have a cumulative negative 


effect on the ability of Black Georgians to participate in the political process. 


150. The Georgia Legislature voted to enact SB 202 with the knowledge of 


Georgia’s history of voting discrimination against Black citizens and 


socioeconomic disparities experienced by Black citizens.   


151. The sequence of events leading to the enactment of SB 202 provides 


additional evidence that race was a factor in passing SB 202.   


152. In the years preceding SB 202, the Black proportion of the State’s 


population grew steadily, and the white share of the electorate fell.  Black voters 


became disproportionately likely to vote via absentee ballot compared to white 


voters, and Black-led mobilization efforts received prominent press coverage.  This 


culminated in 2020 with Black Georgians achieving historic successes in electing 


their candidates of choice, including helping to elect the country’s first Black Vice 


Case 1:21-cv-02575-JPB   Document 1   Filed 06/25/21   Page 39 of 46







 


- 40 - 


 


President and electing the State’s first Black U.S. Senator—each time defeating the 


candidate preferred by a majority of white voters. 


153. White legislators who supported SB 202 were aware of these trends as 


they were happening. 


154. In response to proliferating claims of voter fraud, two statewide 


recounts confirmed the November presidential election results, the Secretary of 


State’s office rebuked voter fraud claims in no uncertain terms, and numerous 


lawsuits alleging voter fraud were dismissed or rejected by both federal and state 


courts.  Nonetheless, white state legislators persistently relied on these debunked 


allegations of voter fraud to justify their enactment of SB 202, even after being 


warned by other legislators about the disproportionately negative effects the bill 


would have on Black Georgians’ ability to cast ballots. 


155. Despite the significance of the changes to existing election laws 


contained in SB 202, the House Special Committee on Election Integrity began 


debate on the new, 90-page omnibus version of the bill before it was publicly 


available on the General Assembly’s website and over the objection of witnesses 


who had not been given the opportunity to review the bill prior to testifying.  One 


Representative on the committee said that she had not received the omnibus 
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version until just an hour before the hearing.  The Special Committee passed SB 


202 five days later. 


156. This timeline severely limited opportunities for consideration and 


comment by interested members of the public.   


157. The legislative history of SB 202 indicates that the Georgia General 


Assembly departed from its normal procedural practice in passing the bill.  


Consideration of all election bills was stripped from the usual standing House 


committee and given instead to a Special Committee set up for that purpose, 


chaired by a representative who publicly recognized his goal of making absentee 


voting harder.  The Special Committee accepted from the Senate a three-page bill 


about duplicate absentee ballot applications and turned it into a 90-page omnibus 


bill, with minimal notice to either the public or other representatives.  The bill’s 


original sponsor did not present the significant changes in the bill substitute to the 


Special Committee.  Despite several questions regarding the lack of a fiscal note, 


the inevitable state and county expenditures that the bill would necessitate, and 


state law provisions requiring fiscal notes for such expenditures, legislators 


declined to include a fiscal note with the omnibus bill. 


158. In the absence of relief under Sections 3(a) and (c) of the Voting 


Rights Act, 52 U.S.C. § 10302(a) & (c), providing for the assignment of federal 
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observers and court-ordered preclearance, Georgia will continue to violate the 


Voting Rights Act and the voting guarantees of the Fourteenth and Fifteenth 


Amendments in the future. 


CAUSE OF ACTION 


Section 2 of the Voting Rights Act, 52 U.S.C. § 10301 


159. The United States re-alleges and incorporates by reference the 


allegations set forth in all prior paragraphs of this Complaint. 


160. Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, prohibits the 


enforcement of any voting qualification or prerequisite to voting or any standard, 


practice, or procedure that has either the purpose or the result of denying or 


abridging the right to vote on account of race, color, or membership in a language 


minority group.  


161. The challenged provisions of SB 202 were adopted with the purpose 


of denying or abridging Black citizens’ equal access to the political process, in 


violation of Section 2.  These provisions include the following: 


(a). the ban on government entities mailing unsolicited absentee ballot 


request forms to voters (Section 25);  


(b). onerous fines on third party groups that distribute duplicate or follow-


up absentee ballot request forms to voters (Section 25);  
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(c). the requirement that voters who do not have a DDS-issued ID number 


associated with their voter registration record photocopy another form of ID 


in order to request an absentee ballot and are not permitted to use the last 


four digits of their Social Security number to verify their identity for such 


requests (Section 25); 


(d).  the new deadline for requesting absentee ballots 11 days before 


Election Day (Section 25);  


(e).  the cutback in the number of drop boxes permitted and the prohibition 


on using drop boxes after hours and in the days leading up to the election 


(Section 26);  


(f).  the ban on groups providing food and water in a non-partisan way to 


voters facing long lines at the polls (Section 33); and 


(g).  the prohibition on counting most out-of-precinct provisional ballots 


(Section 34).   


162. Due to disparities in social and economic conditions caused by 


historical and ongoing discrimination, including higher rates of poverty and 


unemployment, lower educational attainment, and less access to the Internet and 


transportation, Black voters will be disproportionately burdened by the challenged 


provisions of SB 202.   
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163. For example, Black voters in Georgia have disproportionately voted 


by absentee ballot in recent elections, but SB 202 makes absentee voting less 


accessible by erecting new hurdles at every step of the process.  Together, these 


obstacles will push Black voters toward in-person voting, where they will be more 


likely than white voters to confront long lines, and where, because of SB 202, they 


will face additional impediments to successfully casting a ballot that will be 


counted.   


164. Further, the Georgia Legislature knew from debate within the General 


Assembly and witness testimony at hearings that SB 202 would harm Black voters, 


yet it rushed through a hasty process to pass SB 202 while relying on debunked 


and pretextual claims of voter fraud as a rationale. 


165. Unless enjoined by order of this Court, Defendants will continue to 


violate Section 2 by implementing and enforcing the challenged provisions of SB 


202. 


PRAYER FOR RELIEF 


WHEREFORE, the United States of America prays that this Court enter an 


order: 


1) Declaring that challenged provisions of SB 202 (including the 


relevant portions of Sections 25, 26, 33, and 34) were adopted and are 
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being enforced with the purpose of denying or abridging the right to vote 


on account of race, color, or membership in a language minority group in 


violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, and 


the voting guarantees of the Fourteenth and Fifteenth Amendments to the 


United States Constitution; 


2) Enjoining the Defendants, their agents and successors in office, 


and all persons acting in concert with them, from enforcing the 


requirements of the challenged provisions of SB 202 (including the 


relevant portions of Sections 25, 26, 33, and 34), and enjoining 


Defendants and their agents and successors in office from excessively 


limiting the number of absentee ballot drop boxes and prohibiting their 


availability after hours and in the days leading up to the election;  


3) Authorizing the appointment of Federal observers, pursuant to 


Section 3(a) of the Voting Rights Act, 52 U.S.C. § 10302(a), to observe 


elections in Georgia;  


4) Retaining jurisdiction and requiring certain new voting changes 


for Georgia be subject to a preclearance requirement pursuant to Section 


3(c) of the Voting Rights Act, 52 U.S.C. § 10302(c); and 
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5) Ordering such additional relief as the interests of justice may 


require, together with the costs and disbursements in maintaining this 


action. 


Dated: June 25, 2021 
 
 
KURT R. ERSKINE 
Acting United States Attorney 
Northern District of Georgia  
 
LORI BERANEK 
Civil Chief, Civil Division 
Northern District of Georgia  
 
/s/ Aileen Bell Hughes 
______________________ 
AILEEN BELL HUGHES 
Georgia Bar No. 375505 
Assistant U.S. Attorney 
Office of the United States Attorney 
600 U.S. Courthouse 
75 Ted Turner Drive, SW 
Atlanta, GA 30303 
Phone: (404) 581-6000 
Fax: (404) 581-6181 
aileen.bell.hughes@usdoj.gov  
  


 
KRISTEN CLARKE 
Assistant Attorney General 
Civil Rights Division 
 
PAMELA S. KARLAN 
Principal Deputy Assistant 
Attorney General 
Civil Rights Division 
 
/s/ Jasmyn G. Richardson 
______________________ 
T. CHRISTIAN HERREN, JR. 
JOHN A. RUSS IV 
JASMYN G. RICHARDSON 
ERNEST A. MCFARLAND 
ELIZABETH M. RYAN 
Attorneys, Voting Section 
Civil Rights Division 
U.S. Department of Justice 
4 Constitution Square 
150 M Street NE, Room 8.923 
Washington, D.C. 20530 
Phone: (800) 253-3931 
Fax: (202) 307-3961 
john.russ@usdoj.gov 
jasmyn.richardson@usdoj.gov 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Robbie . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Banks County in Georgia and my residence address is  


, Georgia . 


3. I voted at Banks County Fire and EMS Department, Station 31, at 181 


Industrial Park Blvd., Commerce, Georgia 30529 in the last two to three 


elections. 


4. I received a new registration card this year with a new polling location. I was 


assigned to New Salem United Methodist Church at 2170 Highway 59, 


Commerce, Georgia 30530, an old church closer to my home. I believe in 


separating church and state, but I was ok with voting at a church. 


5. Upon arrival at the church, no one was there nor was there a sign on the door.  


6. I left to pick up my Mom to vote. On my return and looking around again, I 


found a one-foot by one-foot sign in medium-high grass directing voters to 


the Banks County Recreation Department at 607 Thompson St., Homer, 


Georgia 30547. 


7. When I arrived at the Banks County Recreation Department at 5:15 pm, the 


line was around the gym, through the waiting area and out the door. There 


were approximately six to eight machines being used with 12 poll workers at 







most working and two police officers at the door helping with line 


management. The recreation center has two full basketball courts, but only 


one court was being used. I left the recreation center about 6:30 pm. 


8. I am submitting as an exhibit a letter I plan to submit to the local newspaper, 


Banks County News. A draft of the letter is attached as Exhibit A. 


9. Voting is important to me because it is my civic duty to exercise my right to 


vote. Voting separates America from other countries with dictators or 


authoritarian governments. 


10. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


11.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


12.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       ______ _________ 
       Signature 
       ROBBIE  


  







Exhibit A 
Word Document Letter to Banks County News 


 


 I have lived here in Banks county for the better part of 20 years. The residents here are 


kindhearted, hardworking people who want to live a comfortable life. We are also proud 


Americans. We might not agree on everything, but one thing we can agree on is that one of the 


things that makes America great is our right to vote. I’ve seen on the news, as I am sure you have 


as well, about other states closing polling locations, people not knowing where they were going 


to vote or polling places changing at the last minute. I was proud that we did not have that issue 


here in Banks county.  


That changed this year when I received my new voter registration card and the polling place had 


been moved. When I went to go vote in the primaries, I noticed something odd. There was not 


one person at my polling place. I double checked my voter registration; I was at the right 


location. Where was everyone? As I went to leave, I noticed a small sign saying the polling place 


had changed again. When I arrived at the rec department, I was surprised to see the line out the 


door for people waiting to cast their vote. When I spoke with people on site, they agreed that 


given the current global pandemic, now was not the time for everyone to gather into one spot and 


wait in line to vote. What happened to all the other polling locations? I asked a volunteer and 


they said the order came from the State to close them, but the volunteer was unsure of the 


reasons why.  


Why would our State close polling locations? Why did we only have one polling location when 


we had at least five previously? This is unacceptable. It is our right and our duty to vote. It is 


what makes America great and helps separate us from authoritarian regimes around the world. 







Since the order came from the State to close and change polling locations, we need new 


representation in all branches of State government. New representation that will uphold our 


rights and make sure we can freely and easily vote. I strongly urge my fellow residents to check 


out all the candidates running for State and local elections.   
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Official Opinion 2016-2
J U N E  1 5 ,  2 0 1 6


To: Secretary of State


Re: The mere possession of another voter’s absentee ballot does not constitute unlawful


possession of an absentee ballot under either O.C.G.A. § 21‑2‑385(a) or § 21‑2‑574.


Questions have repeatedly been raised by cases before the State Election Board (“Board”) whether possession of


another voter’s absentee ballot constitutes a violation of either O.C.G.A. § 21‑2‑385(a) or § 21‑2‑574. My opinion is


that the mere possession of another voter’s absentee ballot does not constitute a violation of either statute.


The statute containing directives on how voters are to return their absentee ballots, O.C.G.A. § 21‑2‑385, instructs


voters to place their absentee ballot inside the secure envelope which is marked “Official Absentee Ballot.”


O.C.G.A. § 21‑2‑385(a). The voter then puts that ballot envelope inside another envelope which contains an oath


for the voter and anyone assisting the voter with the ballot. The statute then provides:


Such envelope shall then be securely sealed and the elector shall then mail or personally deliver same to the board


of registrars or absentee ballot clerk, provided that delivery by a physically disabled elector may be made by any


adult person upon satisfactory proof that such adult person is such elector's mother, father, grandparent, aunt,


uncle, brother, sister, spouse, son, daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-


law, father-in-law, brother-in-law, sister-in-law, or an individual residing in the household of such disabled


elector.


O.C.G.A. § 21-2-385(a) (emphasis added).


In the past, cases have been considered by the Board where individuals have aided voters, typically the elderly or


disabled, by transporting the absentee ballots of those voters to a designated mail receptacle. Other cases have


addressed situations involving a person carrying a single ballot to be mailed to well over a dozen ballots being


carried to a mail receptacle. Similarly, cases have been considered when the possession consists of walking down


the sidewalk or driveway to place the ballot in the voter’s own mailbox as well as when the ballots have been


carried into the local post office for mailing. None of those situations, however, violate the express statutory terms


of O.C.G.A. § 21‑2‑385(a) for two distinct reasons. First, the statute draws a distinction between mailing and


delivery of the absentee ballot, modifying only delivery with the adverb “personally.” This distinction is evidenced


both by the limitation on those who can deliver the ballot of a disabled voter and grammatical construction.


Second, the statute is directed only at the elector and does not expressly proscribe the conduct of others.


While O.C.G.A. § 21‑2‑385(a) provides that, in the event of a physical impairment, certain specified persons may


deliver the envelope “upon satisfactory proof that such adult person is [one of the persons permitted by statute],”


the statute is silent as to how voters permissibly may have their ballots mailed, i.e., by personally walking to the


mailbox or by asking someone else to place the ballot in the U.S. mail. Id. The statute clearly contemplates


personal delivery when discussing delivery to the election office by anyone other than the voter because proof of


the person’s identity as someone permitted by statute to deliver the ballot is required. Therefore, “mailing” an


absentee ballot cannot be considered “delivery” under the statute.


Rules of grammatical construction also support this reading of O.C.G.A. § 21‑2‑385(a). The adverb “personally”


follows the disjunctive “or” but immediately precedes the verb “deliver.” Therefore, the word “personally”


modifies the word deliver and not mail. See Chicago Manual of Style § 5‑155 (15th ed. 2003) (describing proper


placement of adverb as “near as possible to the word it is intended to modify.”); 30 (3d ed. 1979). The Georgia


Supreme Court has instructed that we are to read statutory text “in its most natural and reasonable way, as an


ordinary speaker of the English language would.” Deal v. Coleman, 294 Ga. 170, 172-73 (2013). Applying rules of
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grammatical construction, “if the statutory text is ‘clear and unambiguous,’ we attribute to the statute its plain


meaning, and our search for statutory meaning is at an end.” Deal, 294 Ga. at 173 (quoting Opensided MRI of


Atlanta v. Chandler, 287 Ga. 406, 407 (2010)). Here, the plain meaning of the statute is clear: the modifier


“personally” describes only the manner of hand delivery to election officials and not the antecedent steps


necessary to use the postal service.


Finally, the statute instructs only the voter casting an absentee ballot to mail the envelope containing the absentee


ballot; it does not expressly prohibit others from any conduct. There is no language in this statute expressly


prohibiting others from holding, possessing, or mailing the absentee ballot. Therefore, administrative actions


against persons for “possessing” or “mailing” another voter’s absentee ballot find no textual support in O.C.G.A. §


21-2-385(a).


A related statute, O.C.G.A. § 21‑2‑574, makes it a felony to possess a ballot outside of the polling place. The statute


provides:


Any person, other than an officer charged by law with the care of ballots or a person entrusted by any such officer


with the care of the same for a purpose required by law, who has in his or her possession outside the polling place


any official ballot shall be guilty of a felony.


O.C.G.A. § 21‑2‑574 (emphasis added). This statute uses only the term ballot and does not include the term


absentee ballot.


The cardinal rule of statutory construction requires . . . [c]ourt[s] to look diligently for the intention of the General


Assembly [O.C.G.A. § 1‑3‑1], and the golden rule of statutory construction requires us to follow the literal language


of the statute unless it produces contradiction, absurdity, or such an inconvenience as to [e]nsure that the


legislature meant something else. Absent clear evidence that a contrary meaning was intended by the legislature,


we assign words in a statute their ordinary, logical, and common meanings.


Turner v. Ga. River Network, 297 Ga. 306, 308 (2015) (quoting Judicial Council of Georgia v. Brown & Gallo, LLC,


288 Ga. 294, 296-97 (2010)). Here, the plain meaning of the words in the statute does not support a reading of the


term ballot to include an absentee ballot. Additionally, the legislature uses the term absentee ballot throughout


the election code when referring to absentee voting and the fact that it does not use that term in O.C.G.A. §


21‑2‑574 further supports construing the statute more narrowly to refer only to ballots at the polling place.


“[U]nder the rules governing statutory construction, ‘statutes in pari materia, i.e., statutes relating to the same


subject matter, must be construed together.’” Lue v. Eady, 297 Ga. 321, 326 (2015) (quoting Willis v. City of


Atlanta, 285 Ga. 775, 776 (2009)); see also Zaldivar v. Prickett, 297 Ga. 589, 605 (2015) (same).


Moreover, the prohibition against possession of a ballot outside of the polling place applies to anyone “other than


an officer charged by law.” O.C.G.A. § 21‑2‑574. The statute makes no exception for absentee voters to possess


their own ballots outside of the polling place. Since absentee voters necessarily lawfully possess their ballots


outside of the polling place, the word “ballot” in this statute cannot include an absentee ballot. Such a reading is


likewise supported by two of the main canons of statutory construction:


‘expressio unius est exclusio alterius (expression of one thing implies exclusion of another) and expressum facit


cessare tacitum (if some things are expressly mentioned, the inference is stronger that those not mentioned were


intended to be excluded).’


Turner v. Ga. River Network, 297 Ga. 306, 308 (2015) (quoting Hammock v. State, 277 Ga. 612, 615 (2004)). The


relevant statutory language lists only the officer charged by law or someone entrusted by that same officer as


permissibly possessing a ballot outside of the polling place. Notably absent from the list of individuals exempted


from criminal liability under an impermissibly expansive reading of O.C.G.A. § 21‑2‑574 are the absentee voter or,


in the case of a disabled elector, an individual entrusted by the elector with delivery of the absentee ballot. See


O.C.G.A. § 21‑2‑385(a) (“delivery by a physically disabled elector may be made by any adult person” who is one of


a delineated set of relatives or who lives in the household of the disabled elector). The statutory language simply


makes no sense if the word ballot is construed to include an absentee ballot. Likewise, the inclusion of the term


“outside the polling place” gives further evidence that the General Assembly intended that this provision does not


apply to absentee ballots under the canon of noscitur a sociis, where the meaning of a word can be known from the


accompanying words in the statutory provision. See, e.g., Warren v. State, 294 Ga. 589, 590-91 (2014) (the terms


in statutory provisions “should be understood in relation to each other, since ‘[w]ords, like people, are judged by


the company they keep.’ (quoting Hill v. Owens, 292 Ga. 380, 383 (2013))).


The historical use of the term official ballot in Georgia’s election code also weighs against expanding the term to


include absentee ballots. In 1964 the Georgia legislature enacted a comprehensive election code. 1964 Ga. Laws


26. The 1964 law included the nearly identical statutory language currently codified at O.C.G.A. § 21‑2‑574.[1] See


1964 Ga. Laws 26, 189. This comprehensive Act included a provision for “official absentee ballots” to “be in


substantially the form for ballots required by Chapter 34-11,” which governed the form of official ballots. Ga. Code


Ann. § 34‑1403 (1980). The legislature’s distinction between official ballot and official absentee ballot in the 1964


legislation is important because the language making it a felony to possess an “official ballot” outside of the polling
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place has not substantively changed since 1964. The 1964 legislation clearly prohibited only the possession of an


official ballot, not an official absentee ballot.


Additionally, O.C.G.A. § 21‑2‑574 is a criminal statute, with violations punishable as felonies. In interpreting


O.C.G.A. § 21‑2‑574, then, one must read the statute narrowly, construing any ambiguity against the state and in


favor of the individual accused of violating the statutory provisions. See Mitchell v. State, 239 Ga. 3 (1977) (“It has


always been the law that criminal statutes must be strictly construed against the state.”). Additionally, “[s]tatutes


should be read according to the natural and most obvious import of the language, without resorting to subtle and


forced constructions, for the purpose of either limiting or extending their operation, and this principle is


particularly compelling when interpreting criminal statutes.” State v. Johnson, 269 Ga. 370, 371 (1998). Here, the


most natural reading of the statute, based on both the plain language of the statute as well as the historical


evolution of the election code, makes clear that the appropriate interpretation of O.C.G.A. § 21‑2‑574 is that it


applies only to official ballots issued, and cast, at the polling place, rather than a forced construction that is read to


include absentee ballots within the statute’s ambit.


Finally, the voting assistance provisions in section 208 of the Voting Rights Act also provide guidance on who may


assist a disabled or illiterate elector in federal elections, including assisting for purposes of mailing or delivering


the absentee ballot of the disabled or illiterate voter. 52 U.S.C. § 10508, formerly 42 U.S.C. § 1973aa-6; see also


Holton v. Hollingsworth, 270 Ga. 591, 593 (1999) (explaining that O.C.G.A. § 21‑2‑385, which sets forth who may


assist a disabled or illiterate voter, may not be enforced in a federal election, and that compliance with the statute


is not a “mandatory condition of the counting of the absentee ballot”); 1984 Op. Att’y Gen. 84-15 (O.C.G.A. §


21‑2‑385, to extent it limits the class of persons that may assist a voter with an absentee ballot, may not be


enforced in Presidential Preference Primary). The terms of O.C.G.A. § 21‑2‑574 likewise cannot be construed to


prevent voters from receiving assistance, including assistance in mailing or delivering an absentee ballot, from


anyone of their choosing and not otherwise prohibited by section 208 of the Voting Rights Act.


There may be circumstances where, with proof of additional facts, individuals can be charged for their conduct in


relation to interaction with an absentee voter and that voter’s absentee ballot. An individual marking an elector’s


absentee ballot in contravention of that elector’s expressed desire would violate the felony provisions of O.C.G.A. §


21‑2‑568(b), which prohibits “any person . . . [from] register[ing] a vote in any other way than that requested by


the voter.” In the same manner, it would follow that marking another voter’s absentee ballot unbeknownst to that


other elector may support, depending on the particular facts, a violation of O.C.G.A. §§ 21‑2‑568(b) (influencing a


voter), 21‑2‑568(a)(2) (interfering with a voter marking the voter’s ballot), or 21‑2‑573 (voting absentee by “any


person . . . who knows that he or she is not qualified to vote”).


I am also aware that compelling policy justifications may exist for preventing a person from possessing the


absentee ballot of another voter. However, those policy reasons, regardless of how compelling they might well be,


cannot create a case for imposition of criminal or civil liability on a person where the actual text of the statutes


does not support a finding of a violation.


Therefore, it is my official opinion that the simple possession of another voter’s absentee ballot does not constitute


a violation of either O.C.G.A. § 21‑2‑385(a) or § 21‑2‑574.


[1] The only changes between the 1964 law and the current statute is that the phrase “or ballot cards” was deleted


immediately after the word ballots and the phrase “or ballot card” was deleted immediately following the term


“official ballot.” Compare Ga. Code Ann. § 34‑1912 (1980), with O.C.G.A. § 21‑2‑574.


Prepared by:


Cristina M. Correia


Assistant Attorney General
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Message 


From: 
Sent: 


Harris, Axiver [/0=505/0U=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AHARRIS] 


4/18/2017 1:21:05 PM 
To:  
Subject: RE: Web E-Mail From Laura  


Good Morning, 


Thanks for contacting the office of the Secretary of State. Sorry, for any confusion this has caused this 
morning. I will contact Fulton county Elections supervisor to let them know right now. If you have any 
questions, please feel free to call me. Thanks 


Axiver Harris 
Liaison, Elections D1v1s1on 
Georgia Secretary of State Brian P. Kemp 
2 MLK Jr. Drive, SE 
suite 802 West Tower 
Atlanta, GA 30334 
404.656.2871 (main) 
404.654.6013 (direct) 


-----original Message-----
From: Hillman, Shari on Behalf of sos Contact 
Sent: Tuesday, April 18, 2017 8:36 AM 
To: Harris, Axiver <aharris@sos.ga.gov> 
subject: FW: Web E-Mail From Laura  


-----original Message -----
From: soscontactAlerts@sos.ga.gov [mailto:soscontactAlerts@sos.ga.govJ 
Sent: Tuesday, April 18, 2017 7:28 AM 
To: sos Contact <soscontact@sos.ga.gov> 
subject: Web E-Mail From Laura  


Name: Laura  
Phone:  
Address:  
City:  
State: GA 
Zip Code:  
E-mail:  


Question/ Comment: The state website said t hat I vote at Prince of Peace church on Haynes Bridge. For 
some reason the voting for Mt. Pisgah was not open today. I was told after waiting in line for 20 minutes 
that Prince of Peace was not my voting precinct. I waited a long time for no reason as I had to wait 
again to be in the right line as the organization at this location was terrible. People are trying to get 
to work and other places and need this to be clear and organized. Please work wit your polling volunteers 
to be faster and more organized. This is a cluster here and the volunteers were not helpful. 


Laura  


ST A TE-DEFENDANTS-  
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tiff has not suffered damages with respect
to an implied warranty claim.’’ 169 Cal.
App.4th 116, 87 Cal. Rptr. 3d 5, 33 (2008);
see also Hicks v. Kaufman & Broad Home
Corp., 89 Cal.App.4th 908, 107 Cal. Rptr.
2d 761, 772–73 (2001) (‘‘If the defect has
not manifested itself TTT the buyer has
received what he bargained for.’’). Nissan’s
argument, however, conflates cases where
a defect causes an injury, and those, like
this one, where the defect itself is the
injury. As the Court of Appeal has ex-
plained, describing the facts of Anthony v.
General Motors Corp., 33 Cal.App.3d 699,
109 Cal. Rptr. 254 (1973),


There the plaintiffs did not seek to re-
cover for physical injury or property
damage caused by the defect in the
truck wheels. Rather, they sought to
recover the cost of replacing the defec-
tive wheels. The primary right alleged to
have been violated in Anthony, as in the
case before us, was the right to take a
product free from defect. The defect did
not cause the plaintiffs’ injury; the de-
fect was the injury.


Hicks, 107 Cal. Rptr. 2d at 771–72.
This distinction is key, and it under-


scores the fundamental disconnect be-
tween Plaintiff’s damages theory and Nis-
san’s mischaracterization of what it entails.
As we have explained, Plaintiff does not
seek damages for the faulty performance
of the clutch system; such a theory of
liability would, pursuant to Cardinal
Health, Hicks, and the district court’s
analysis, require individualized analysis
that might defeat predominance. Instead,
Plaintiff’s theory is that the allegedly de-
fective clutch is itself the injury, regard-
less of whether the faulty clutch caused


performance issues. Accordingly, Nissan’s
argument is unavailing.8


CONCLUSION


Plaintiff’s theory of liability—that Nis-
san’s manufacture and concealment of a
defective clutch system injured class mem-
bers at the time of sale—is consistent with
his proposed recovery based on the benefit
of the bargain. We conclude that the dis-
trict court abused its discretion when it
denied class certification based on a mis-
conception of Plaintiff’s legal theory. We
therefore REVERSE the district court’s
denial of class certification and REMAND
for further proceedings.


,
  


Arnold DAVIS, on behalf of himself
and all others similarly situated,


Plaintiff-Appellee,


v.


GUAM; Guam Election Commission; Al-
ice M. Taijeron; Martha C. Ruth; Jo-
seph F. Mesa; Johnny P. Taitano;
Joshua F. Renorio; Donald I. Weak-
ley; Leonardo M. Rapadas, Defen-
dants-Appellants.


No. 17-15719


United States Court of Appeals,
Ninth Circuit.


Argued and Submitted October 10, 2018
University of Hawaii Manoa


Filed July 29, 2019
Background:  Non-Chamorro Guam resi-
dent brought action alleging that provision


8. Nissan also argues that the district court’s
denial of class certification is supported by
other grounds in the record, but we observe
that at least some of these additional conten-
tions—for example, that Plaintiff’s ‘‘model
misperceives the bargain’’ because Nissan did
not promise that the Class Vehicles were free


of defects—are merits arguments, and beyond
the scope of our review. See Stockwell v. City
and County of San Francisco, 749 F.3d 1107,
1113 (9th Cir. 2014) (‘‘Under Rule 23(f), the
limitation on consideration of the merits to
the relevant class certification questions is of
jurisdictional significance.’’).
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of Guam’s Plebiscite Law restricting vot-
ing to ‘‘Native Inhabitants of Guam’’ con-
stituted impermissible racial classification
in violation of Fifteenth Amendment. The
United States District Court for the Dis-
trict of Guam, Frances Tydingco–Gate-
wood, Chief Judge, 2013 WL 204697,
adopted report and recommendation of
Joaquin V.E. Manibusan, Jr., United
States Magistrate Judge, 2012 WL
6882415, and dismissed complaint, and res-
ident appealed. The Court of Appeals, 785
F.3d 1311, affirmed in part, reversed in
part, and remanded. On remand, the Unit-
ed States District Court for the District of
Guam, No. 1:11-cv-00035, Frances Ty-
dingco-Gatewood, Chief Judge, 2017 WL
930825, entered summary judgment in res-
ident’s favor, and Guam appealed.


Holdings:  The Court of Appeals, Berzon,
Circuit Judge, held that:


(1) results of planned plebiscite constituted
decision on ‘‘public issue’’ for Fifteenth
Amendment purposes, and


(2) statute restricting voting on plebiscite
to ‘‘Native Inhabitants of Guam’’
served as proxy for race, in violation of
Fifteenth Amendment.


Affirmed.


1. Territories O8
Absent act of Congress, federal con-


stitutional rights do not automatically ap-
ply to unincorporated territories.


2. Federal Courts O3604(4)
Court of Appeals reviews district


court’s decision on cross-motions for sum-
mary judgment de novo.


3. Constitutional Law O1482
Fifteenth Amendment is comprehen-


sive in reach, and applies to any election in
which public issues are decided or public
officials selected.  U.S. Const. Amend. 15,
§ 1.


4. Constitutional Law O1482


 Territories O8


Results of planned plebiscite to deter-
mine official preference of ‘‘Native Inhabit-
ants of Guam’’ regarding Guam’s political
relationship with United States would com-
mit Guam government to take specified
actions, and thus constituted decision on
‘‘public issue’’ for Fifteenth Amendment
purposes; statute authorizing plebiscite
prescribed that Commission on Decoloni-
zation—a governmental body—would
make official transmission to Congress,
President, and United Nations, and plebi-
scite’s results would determine content of
message transmitted.  U.S. Const. Amend.
15, § 1; 1 Guam Code Ann. § 2105.


See publication Words and Phrases
for other judicial constructions and
definitions.


5. Constitutional Law O1482


In light of text and unique importance
of Fifteenth Amendment, where there is
any doubt about Fifteenth Amendment’s
boundaries, court must err on side of inclu-
siveness.  U.S. Const. Amend. 15, § 1.


6. Constitutional Law O1482


Fifteenth Amendment includes any
government-held election in which results
commit government to particular course of
action.  U.S. Const. Amend. 15, § 1.


7. Constitutional Law O1482


As there is no room under Fifteenth
Amendment for concept that right to vote
in particular election can be allocated
based on race, levels of scrutiny applied to
other constitutional restrictions are not
pertinent to race-based franchise limita-
tion.  U.S. Const. Amend. 15, § 1.


8. Constitutional Law O1482


Fifteenth Amendment’s prohibition on
racial discrimination grants protection to
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all persons, not just members of particular
race.  U.S. Const. Amend. 15, § 1.


9. Constitutional Law O1482


In addition to facial racial distinctions,
classifications that are race neutral on
their face but racial by design or applica-
tion violate Fifteenth Amendment.  U.S.
Const. Amend. 15, § 1.


10. Constitutional Law O1482


Although ancestry can be proxy for
race in context of Fifteenth Amendment,
not all classifications based on ancestry are
impermissible proxies for race.  U.S.
Const. Amend. 15, § 1.


11. Constitutional Law O1482


 Territories O20


Provision of Guam statute restricting
voting on planned plebiscite regarding
Guam’s political relationship with United
States to ‘‘Native Inhabitants of Guam’’
served as proxy for race, in violation of
Fifteenth Amendment, despite Guam’s
contention that ‘‘Native Inhabitants of
Guam’’ was political category; similarities
between plebiscite law and its predeces-
sors—including Guam’s Organic Act, Cha-
morro Registry Act, and prior plebiscite—
revealed that ‘‘Native Inhabitants of
Guam’’ was proxy for ‘‘Chamorro,’’ and
therefore for racial classification.  U.S.
Const. Amend. 15, § 1; Immigration and
Nationality Act § 307, 8 U.S.C.A. § 1407; 3
Guam Code Ann. §§ 18001 et seq., 21001;
21 Guam Code Ann. § 75101(d).


12. Constitutional Law O1482


Indirect or tiered racial classifications,
tethered to prior, race-based legislative en-
actments, are subject to same Fifteenth
Amendment proscription on race-based
voting restrictions as are explicitly racial


classifications.  U.S. Const. Amend. 15,
§ 1.


Appeal from the United States District
Court for the District of Guam, Frances
Tydingco-Gatewood, Chief District Judge,
Presiding, D.C. No. 1:11-cv-00035


Julian Aguon (argued), Special Assistant
Attorney General; Kenneth Orcutt, Deputy
Attorney General; Office of the Attorney
General, Tamuning, Guam; for Defen-
dants-Appellants.


Lucas C. Townsend (argued); Douglas
R. Cox, Gibson Dunn & Crutcher LLP,
Washington, D.C.; J. Christian Adams,
Election Law Center PLLC, Alexandria,
Virginia; Michael E. Rosman, Center for
Individual Rights, Washington, D.C.; Mun
Su Park, Law Offices of Park & Associ-
ates, Tamuning, Guam; for Plaintiff-Appel-
lee.


Dayna J. Zolle, Attorney; Civil Rights
Division, United States Department of
Justice, Washington, D.C.; for Amicus Cu-
riae United States.


Before: Kim McLane Wardlaw, Marsha
S. Berzon, and Johnnie B. Rawlinson,
Circuit Judges.


OPINION


BERZON, Circuit Judge:


Guam’s 2000 Plebiscite Law provides for
a ‘‘political status plebiscite’’ to determine
the official preference of the ‘‘Native In-
habitants of Guam’’ regarding Guam’s po-
litical relationship with the United States.
Guam Pub. L. No. 25-106 (2000). Our ques-
tion is whether the provisions of that law
restricting voting to ‘‘Native Inhabitants of
Guam’’ constitutes an impermissible racial
classification in violation of the Fifteenth
Amendment.1


1. Because we affirm the district court on
Fifteenth Amendment grounds, we do not


address Davis’s arguments that the 2000
Plebiscite Law violates the Fourteenth







825DAVIS v. GUAM
Cite as 932 F.3d 822 (9th Cir. 2019)


Rice v. Cayetano, 528 U.S. 495, 120 S.Ct.
1044, 145 L.Ed.2d 1007 (2000), and Davis
v. Commonwealth Election Comm’n, 844
F.3d 1087 (9th Cir. 2016), respectively in-
validated laws in Hawaii and the Common-
wealth of the Northern Mariana Islands
limiting voting in certain elections to de-
scendants of particular indigenous groups
because those provisions employed ‘‘[a]n-
cestry [as] a proxy for race’’ in violation of
the Fifteenth Amendment. Rice, 528 U.S.
at 514, 120 S.Ct. 1044. Guam’s 2000 Plebi-
scite Law suffers from the same constitu-
tional flaw. History and context confirm
that the ‘‘Native Inhabitants of Guam’’ vot-
er eligibility restriction so closely parallels
a racial classification as to be a proxy for
race. Its use as a voting qualification
therefore violates the Fifteenth Amend-
ment as extended by Congress to Guam.


I


The factual background of this case is
intertwined with the history of Guam (the
‘‘Territory’’), of its indigenous people, and
of its colonization. We recognize that this
history, like history in general, is subject
to contestation both as to exactly what
happened in the past and as to the inter-
pretation of even well-established facts.
We do not attempt to settle those debates.
‘‘Our more limited role, in the posture of
this particular case, is to recount events as
understood by the lawmakers, thus ensur-
ing that we accord proper appreciation to
their purposes in adopting the policies and
laws at issue.’’ Rice, 528 U.S. at 500, 120
S.Ct. 1044.


Guam has long been inhabited by an
indigenous people, commonly referred to
as Chamorro. See William L. Wuerch &


Dirk Anthony Ballendorf, Historical Dic-
tionary of Guam and Micronesia 40–44
(The Scarecrow Press, Inc. 1994); Develop-
ments in the Law, Chapter Four: Guam
and the Case for Federal Deference, 130
Harv. L. Rev. 1704, 1722 (2017). Beginning
in the sixteenth century, Spain colonized
Guam. Then, in 1899, after the Spanish-
American war, Spain ceded Guam to the
United States through Article II of the
1898 Treaty of Paris. Until 1950, Guam
remained under the control of the U.S.
Navy, except for a Japanese occupation
from 1941 through 1944. See Guam v.
Guerrero, 290 F.3d 1210, 1214 (9th Cir.
2002). In 1950, responding to petitions
from Guam’s inhabitants, Congress passed
the Organic Act of Guam. Pub. L. No. 81-
630, 64 Stat. 384 (1950) (codified at 48
U.S.C. §§ 1421–24) (‘‘Organic Act’’).


[1] The Organic Act (1) designated
Guam as an unincorporated territory of
the United States subject to Congress’s
plenary power, 48 U.S.C. § 1421a; (2) es-
tablished executive, legislative, and judicial
branches of government for the Territory,
id. §§ 1422–24, as well as a limited Bill of
Rights modeled after portions of the Bill of
Rights in the Federal Constitution, id.
§ 1421b;2 and (3) extended U.S. citizenship
to three categories of people:


(a)(1): All inhabitants of the island of
Guam on April 11, 1899, including those
temporarily absent from the island on
that date, who were Spanish subjects,
who after that date continued to reside
in Guam or other territory over which
the United States exercises sovereignty,
and who have taken no affirmative steps


Amendment, the Voting Rights Act, and the
Organic Act of Guam.


2. Absent an act of Congress, federal constitu-
tional rights do not automatically apply to
unincorporated territories. Guerrero, 290 F.3d


at 1214. In 1968, Congress amended the Or-
ganic Act to extend certain federal constitu-
tional rights to Guam, including the Fifteenth
Amendment. See 48 U.S.C. § 1421b(u).
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to preserve or acquire foreign nationali-
ty[, and their children.]
(a)(2): All persons born in the island of
Guam who resided in Guam on April 11,
1899, including those temporarily absent
from the island on that date, who after
that date continued to reside in Guam or
other territory over which the United
States exercises sovereignty, and who
have taken no affirmative steps to pre-
serve or acquire foreign nationality[, and
their children.]
(b): All persons born in the island of
Guam on or after April 11, 1899 TTT


Provided, That in the case of any person
born before the date of enactment of
[the Organic Act], he has taken no affir-
mative steps to preserve or acquire for-
eign nationality.


8 U.S.C. § 1407 (1952), repealed by Pub. L.
No. 82-414, §§ 101(a)(38), 301(a)(1) 66 Stat.
163, 171, 235 (1952) (codified at 8 U.S.C.
§§ 1101(a)(38), 1401(a)).


According to the 1950 Census—which
derived its racial categories from ‘‘that
which is commonly accepted by the gener-
al public’’—the Chamorro population com-
prised the single largest racial group in
Guam at the time (45.6%). See U.S. Bureau
of the Census, Census of Population: 1950,
Vol. II at 54–46 tbl. 36 (1953) (‘‘1950 Cen-
sus’’). The second largest racial group was
White (38.5%), and the rest of the popula-
tion was Filipino, Chinese, or other races.
Virtually all non-Chamorro people residing
in the Territory were either already U.S.
citizens (99.4% of all Whites were U.S.


citizens) or were born outside the jurisdic-
tion of the United States and therefore
likely not citizens by authority of the Or-
ganic Act (e.g., 94.4% of Filipinos were
non-citizens). As of 1950, 98.6% of all non-
citizens in Guam were Chamorro. Id. at
54–49 tbl. 38.


The citizenship provisions of the Organic
Act were in force for less than two years.
In 1952, Congress enacted the Immigra-
tion and Nationality Act of 1952 (‘‘INA’’),
which, among other things, repealed the
citizenship provisions of the Organic Act,
see Pub. L. No. 82-414, § 403(a)(42), 66
Stat. 163, 280, and conferred U.S. citizen-
ship on all persons born in Guam after
passage of the new INA. See id.
§§ 101(a)(38), 301(a)(1), 66 Stat. 163, 171,
235 (codified at 8 U.S.C. §§ 1101(a)(38),
1401(a)).


In the decades following passage of the
Organic Act, some of Guam’s inhabitants
continued to advocate for more political
autonomy. Those efforts eventually result-
ed in, among other things, ‘‘An Act to
Establish the Chamorro Registry,’’ enact-
ed by the Guam legislature in 1996. Guam
Pub. L. No. 23-130, § 1 (codified as amend-
ed at 3 Guam Code Ann. §§ 18001–31)
(‘‘Registry Act’’), repealed in part by
Guam Pub. L. No. 25-106 (2000). The Reg-
istry Act created a registry of ‘‘Chamorro
individuals, families, and their descen-
dants.’’ Id. § 1. It referred to the ‘‘Chamor-
ro’’ as the ‘‘indigenous people of Guam’’
who possess ‘‘a distinct language and cul-
ture.’’ Id.3 The Act’s stated purpose was


3. Another section of the Registry Act defined
‘‘Chamorro’’:


(a) Chamorro means those persons defined
by the U.S. Congress in Section IV of the
Organic Act of Guam TTT and their descen-
dants:


(1) All inhabitants of the island of Guam
on April 11, 1899, including those tempo-
rarily absent from the island on that date,
who were Spanish subjects, who after


that date continued to reside in Guam or
other territory over which the United
States exercises sovereignty, and have
taken no affirmative steps to preserve or
acquire foreign nationality; and
(2) All persons born in the island of
Guam, who resided in Guam on April 11,
1899, including those temporarily absent
from the island on that date, who after
that date continued to reside in Guam or
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for the registry to ‘‘assist in the process of
heightening local awareness among the
people of Guam of the current struggle for
Commonwealth, of the identity of the in-
digenous Chamorro people of Guam, and
of the role that Chamorros and succeeding
generations play in the island’s cultural
survival and in Guam’s political evolution
towards self-government.’’ Id.


One year later, the Guam legislature
established the ‘‘Commission on Decoloni-
zation for the Implementation and Exer-
cise of Chamorro Self-Determination,’’
Guam Pub. L. No. 23-147 (1997) (codified
at 1 Guam Code Ann. §§ 2101–15) (‘‘1997
Plebiscite Law’’), repealed in part by
Guam Pub. L. No. 25-106 (2000). The Leg-
islature established the Commission on
Decolonization ‘‘in the interest of the will
of the people of Guam, desirous to end
colonial discrimination and address long-
standing injustice of [the Chamorro] peo-
ple.’’ Id. § 1. The purpose of the Commis-
sion on Decolonization was to ‘‘ascertain
the desire of the Chamorro people of
Guam as to their future political relation-
ship with the United States.’’ Id. § 5. It
was charged with writing position papers
on the political status options for Guam
and with conducting a public information
campaign based on those papers. Id. §§ 6–
9. The 1997 Plebiscite Law also called for a
‘‘political status plebiscite’’ during the next
primary election, in which voters would be
asked:


In recognition of your right to self-de-
termination, which of the following polit-
ical status options do you favor?


1. Independence
2. Free Association
3. Statehood


Id. § 10. Voting in the plebiscite was to be
limited to ‘‘Chamorro People,’’ defined as
‘‘[a]ll inhabitants of Guam in 1898 and
their descendants who have taken no affir-
mative steps to preserve or acquire foreign
nationality.’’ Id. §§ 2(b), 10. The Commis-
sion on Decolonization was then directed
to ‘‘transmit [the results of the plebiscite]
to the President and Congress of the Unit-
ed States and the Secretary General of the
United Nations.’’ Id. § 5.


Before the planned date of the self-de-
termination plebiscite, the Supreme Court
in Rice v. Cayetano invalidated a Hawaii
law restricting the right to vote in certain
elections to ‘‘Hawaiians,’’ defined as the
descendants of people inhabiting the Ha-
waiian Islands in 1778. 528 U.S. at 499, 120
S.Ct. 1044. A month after Rice was decid-
ed, the Guam legislature enacted the law
at issue in this case. Guam Pub. L. No. 25-
106 (2000) (codified at 3 Guam Code Ann.
§§ 21000–31, 1 Guam Code Ann. §§ 2101–
15) (‘‘2000 Plebiscite Law’’).


The 2000 Plebiscite Law contains sever-
al interrelated provisions: First, it leaves
the Registry Act intact and creates a sepa-
rate ‘‘Guam Decolonization Registry’’ in
which those voters qualified for the new
political status plebiscite would be listed.4 3


other territory over which the United
States exercises sovereignty, and who
have taken no affirmative steps to pre-
serve or acquire foreign nationality.


Registry Act § 20001(a).


4. The 2000 Plebiscite Law modified the defi-
nition of ‘‘Chamorro’’ in the Registry Act, to
the following:


(a) ‘Chamorro’ shall mean:
(1) all inhabitants of the Island of Guam
on April 11, 1899, including those tempo-


rarily absent from the Island on that date
and who were Spanish subjects; and
(2) all persons born on the Island of
Guam prior to 1800, and their descen-
dants, who resided on Guam on April 11,
1899, including those temporarily absent
from the Island on that date, and their
descendants;
(i) ‘descendant’ means a person who has
proceeded by birth, such as a child or
grandchild, to the remotest degree, from
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Guam Code Ann. §§ 21000, 21026. Those
qualified to register, and therefore to vote,
in the plebiscite must be ‘‘Native Inhabit-
ants of Guam,’’ defined as ‘‘those persons
who became U.S. Citizens by virtue of the
authority and enactment of the 1950 Or-
ganic Act of Guam and descendants of
those persons.’’ Id. § 21001(e).


Second, the 2000 Plebiscite Law retains
the Commission on Decolonization but
amends portions of the 1997 Plebiscite
Law to replace all references to ‘‘Chamor-
ro’’ with ‘‘Native Inhabitants of Guam.’’ 1
Guam Code Ann. §§ 2101–02, 2104–05,
2110. As revised, the law establishing a
new plebiscite provides:


The general purpose of the Commission
on Decolonization shall be to ascertain
the intent of the Native Inhabitants of
Guam as to their future political rela-
tionship with the United States of
America. Once the intent of the Native
Inhabitants of Guam is ascertained, the
Commission shall promptly transmit
that desire to the President and the
Congress of the United States of Amer-
ica, and to the Secretary General of the
United Nations.


Id. § 2105.


Finally, the 2000 Plebiscite Law states
that ‘‘[t]he intent of [the law] shall not be
construed nor implemented by the govern-
ment officials effectuating its provisions to
be race based, but founded upon the classi-
fications of persons as defined by the U.S.
Congress in the 1950 Organic Act of
Guam.’’ 3 Guam Code Ann. § 21000. Rath-
er, the intent of the law is ‘‘to permit the
native inhabitants of Guam, as defined by
the U.S. Congress’ 1950 Organic Act of
Guam to exercise the inalienable right to
self-determination of their political rela-
tionship with the United States of Amer-


ica,’’ as that ‘‘right has never been afford-
ed.’’ Id.


One subsequent amendment to the pleb-
iscite relevant to this case followed. In
2010, the Guam legislature passed a law
providing that individuals who received or
had been preapproved for a Chamorro
Land Trust Commission (‘‘CLTC’’) proper-
ty lease would be automatically registered
in the Guam Decolonization Registry.
Guam Pub. L. No. 30-102, § 21002.1 (codi-
fied at 3 Guam Code Ann. § 21002.1). The
CLTC was created in 1975 to administer
leases for lands that the United States had
seized from Guam inhabitants during and
after World War II and had later returned
to the Guam government. See Guam Pub.
L. 12-226 (codified as amended at 21 Guam
Code Ann. §§ 75101–75125). Persons eligi-
ble to receive CLTC leases must be ‘‘Na-
tive Chamorros,’’ defined as ‘‘any person
who became a U.S. citizen by virtue of the
authority and enactment of the Organic
Act of Guam or descendants of such per-
son.’’ 21 Guam Code Ann. §§ 75101(d),
75107(a).


Arnold Davis, a non-Chamorro resident
of Guam, sought to register for the Guam
Decolonization Registry and thereby to
qualify as a voter in the plebiscite. He was
denied registration because he did not
meet the definition of ‘‘Native Inhabitant
of Guam.’’ Davis filed suit in 2011, chal-
lenging the 2000 Plebiscite Law on
grounds that it violated the Fourteenth
and Fifteenth Amendments of the Consti-
tution, the Voting Rights Act of 1965, and
the Organic Act.


At the time the suit was filed, the plebi-
scite had not yet occurred, and no date
was set for it to take place. Davis v.
Guam, Civil Case No. 11-00035, 2013 WL


any ‘Chamorro’ as defined above, and
who is considered placed in a line of
succession from such ancestor where


such succession is by virtue of blood rela-
tions.


2000 Plebiscite Law § 12.
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204697, *2–3 (D. Guam 2013) (‘‘Davis I’’).
Relying on the uncertain timing of the
plebiscite, the district court initially dis-
missed the case for lack of standing and
ripeness. Id. at *9. We reversed that dis-
missal on appeal, holding that Davis’s al-
leged unequal treatment was a sufficient
injury to establish standing and that his
claim was ripe because he adequately al-
leged that he was ‘‘currently being denied
equal treatment under Guam law.’’ Davis
v. Guam, 785 F.3d 1311, 1315–16 (9th Cir.
2015) (‘‘Davis II’’).


After remand to the district court the
parties filed cross-motions for summary
judgment. The district court granted
Davis’s motion for summary judgment and
permanently enjoined Guam from conduct-
ing a plebiscite restricting voters to Native
Inhabitants of Guam. Davis v. Guam, No.
CV 11-00035, 2017 WL 930825, at *1 (D.
Guam 2017) (‘‘Davis III’’).


The district court concluded, first, that
the plebiscite was an election for Fifteenth
Amendment purposes because the result of
the vote would decide a public issue. Id. at
*11. Next, the court determined that al-
though ‘‘Native Inhabitants of Guam’’ is
not an explicit racial classification, the his-
tory and structure of the 2000 Plebiscite
Law reveal that ‘‘the very object of the
statutory definition in question here TTT is
to treat the Chamorro people as a ‘distinct
people.’ ’’ Id. at *8 (quoting Rice, 528 U.S.
at 515, 120 S.Ct. 1044). The 2000 Plebiscite
Law therefore used ‘‘ancestry as a proxy
for race,’’ the district court held, in viola-
tion of the Fifteenth Amendment. Id.


The court also decided that the 2000
Plebiscite Law violated the Equal Protec-
tion Clause of the Fourteenth Amendment.
Applying strict scrutiny, the court held the
law was not narrowly tailored to a compel-
ling state interest as all inhabitants of
Guam, not just its ‘‘Native Inhabitants,’’
have an interest in the results of the plebi-


scite. Id. at *12–*14. The district court
concluded that less restrictive alternatives
exist, including ‘‘conducting a poll with the
assistance of the University of Guam.’’ Id.
at *14.


[2] This appeal followed. ‘‘We review a
district court’s decision on cross motions
for summary judgment de novo.’’ Com-
monwealth Election Comm’n, 844 F.3d at
1091.


II


[3] Congress has provided that the Fif-
teenth Amendment ‘‘shall have the same
force and effect [in Guam] as in the United
States.’’ 48 U.S.C. § 1421b(u); accord
Davis II, 785 F.3d at 1314 n.2. That
Amendment provides: ‘‘The right of citi-
zens of the United States to vote shall not
be denied or abridged by the United
States or by any State on account of race,
color, or previous condition of servitude.’’
U.S. Const. amend. XV, § 1. The Fifteenth
Amendment is ‘‘comprehensive in reach,’’
and applies to ‘‘any election in which public
issues are decided or public officials select-
ed.’’ Rice, 528 U.S. at 512, 523, 120 S.Ct.
1044 (quoting Terry v. Adams, 345 U.S.
461, 468, 73 S.Ct. 809, 97 L.Ed. 1152
(1953)).


[4] Guam argues that the Fifteenth
Amendment is inapplicable to the plebi-
scite because that vote will not decide a
public issue. It notes that the 2000 Plebi-
scite Law requires Guam to transmit the
results of the plebiscite to Congress, the
President, and the United Nations but will
not, itself, create any change in the politi-
cal status of the Territory. That is so. But,
despite its limited immediate impact, the
results of the planned plebiscite commit
the Guam government to take specified
actions and thereby constitute a decision
on a public issue for Fifteenth Amendment
purposes.
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[5] We begin by noting that any sug-
gestion that the Fifteenth Amendment be
read restrictively should be viewed with
skepticism. The right to vote is foundation-
al in our democratic system. See Kramer
v. Union Free Sch. Dist. No. 15, 395 U.S.
621, 626, 89 S.Ct. 1886, 23 L.Ed.2d 583
(1969); Harper v. Va. State Bd. of Elec-
tions, 383 U.S. 663, 667, 86 S.Ct. 1079, 16
L.Ed.2d 169 (1966); Reynolds v. Sims, 377
U.S. 533, 555, 84 S.Ct. 1362, 12 L.Ed.2d
506 (1964). Protecting the franchise is
‘‘preservative of all rights,’’ because the
opportunity to participate in the formation
of government policies defines and en-
forces all other entitlements. Yick Wo v.
Hopkins, 118 U.S. 356, 370, 6 S.Ct. 1064,
30 L.Ed. 220 (1886). ‘‘Other rights, even
the most basic, are illusory if the right to
vote is undermined.’’ Wesberry v. Sanders,
376 U.S. 1, 17, 84 S.Ct. 526, 11 L.Ed.2d 481
(1964). For that reason, the Fifteenth
Amendment is ‘‘comprehensive in reach.’’
Rice, 528 U.S. at 512, 120 S.Ct. 1044. The
text of the Fifteenth Amendment states
broadly that the right ‘‘to vote’’ shall not
be denied. U.S. Const. amend. XV, § 1. It
does not qualify the meaning of ‘‘vote’’ in
any way. In light of the text and the
unique importance of the Fifteenth
Amendment, where there is any doubt
about the Fifteenth Amendment’s bound-
aries we err on the side of inclusiveness.


[6] We have no need here to define the
precise contours of what it means to ‘‘de-
cide’’ a ‘‘public issue’’ under the Fifteenth
Amendment. See Rice, 528 U.S. at 523, 120
S.Ct. 1044. It is at least clear that the
Amendment includes any government-held
election in which the results commit a
government to a particular course of ac-
tion. That requirement is met here.


First, the issue the 2000 Plebiscite Law
would decide is public in nature. A basic
premise of our representative democracy
is ‘‘the critical postulate that sovereignty is


vested in the people.’’ U.S. Term Limits,
Inc. v. Thornton, 514 U.S. 779, 794, 115
S.Ct. 1842, 131 L.Ed.2d 881 (1995). Be-
cause the government ‘‘derives all its pow-
ers directly or indirectly from the great
body of the people,’’ The Federalist No. 39,
at 241 (James Madison) (Clinton Rossiter
ed., 1961), the government necessarily ex-
ercises authority on behalf of the public
when it acts. In that sense, its actions are
of public concern.


The Supreme Court acknowledged this
foundational principle in Terry v. Adams,
which addressed a related question—
whether an election held by a private or-
ganization constituted state action for pur-
poses of the Fifteenth Amendment. Terry
held that the Jaybird Democratic Associa-
tion’s primary elections, which functionally
determined the Democratic Party’s candi-
dates for public office in a Texas county,
violated the Fifteenth Amendment by ex-
cluding black voters. 345 U.S. at 470, 73
S.Ct. 809 (plurality opinion). The Court
concluded that although the Jaybird pri-
maries were private in the sense that they
were conducted by a private entity, they
served a public function because they
chose candidates for public office. The Jay-
bird primaries were therefore covered by
the Fifteenth Amendment. Id. at 469–70,
73 S.Ct. 809.


A plurality of the Court explained this
conclusion as follows: ‘‘Clearly the [Fif-
teenth] Amendment includes any election
in which public issues are decided or public
officials selected. Just as clearly the
Amendment excludes social or business
clubs.’’ Id. at 468–69, 73 S.Ct. 809. Decades
later, the Rice majority adopted the for-
mulation of the Terry plurality—that the
Fifteenth Amendment applies to ‘‘any elec-
tion in which public issues are decided or
public officials selected.’’ 528 U.S. at 523,
120 S.Ct. 1044 (quoting Terry, 345 U.S. at
468, 73 S.Ct. 809). This focus is confirmed
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by another passage in the Terry plurality
opinion on which Rice relied. That passage
specified that the Fifteenth Amendment
establishes a right ‘‘not to be discriminated
against as voters in elections to determine
public governmental policies or to select
public officials, national, state, or local.’’ Id.
at 514, 120 S.Ct. 1044 (emphasis added)
(quoting Terry, 345 U.S. at 467, 73 S.Ct.
809).


In this case, the 2000 Plebiscite Law
prescribes that the Commission on Deco-
lonization—a governmental body—will
make an official transmission to Congress,
the President, and the United Nations, and
the results of the plebiscite will determine
the content of the message transmitted.
See 1 Guam Code Ann. § 2105. What a
governmental body will communicate to
other governmental entities is assuredly a
‘‘public issue’’—a matter of ‘‘governmental
polic[y].’’ Terry, 345 U.S. at 467–68, 73
S.Ct. 809.


Second, the election called for by the
2000 Plebiscite Law commits Guam to a
particular course of action: A governmen-
tal commission with prescribed duties
would be bound to transmit the result of
the plebiscite to the federal government
and to the United Nations. By requiring
the transmission of the plebiscite results,
the 2000 Plebiscite Law mandates that the
Commission on Decolonization take a pub-
lic stance in support of the result. 3 Guam
Ann. Code § 21000 (‘‘It is the purpose of
this legislation to seek the desires to those
peoples who were given citizenship in 1950
and to use this knowledge to further peti-
tion Congress and other entities to achieve


the stated goals.’’). So, regardless of
whether the result of the plebiscite ulti-
mately affects the political status of Guam,
the plebiscite will ‘‘decide’’ a public issue—
what position a governmental entity will
advocate before domestic and international
bodies.


The plebiscite therefore will both con-
cern a ‘‘public issue’’—Guam’s official
communication with other governmental
bodies—and ‘‘decide’’ it, in that it will
commit a governmental body to commu-
nicate the position determined by the
plebiscite. Given these two features, the
election is, under Rice, subject to the Fif-
teenth Amendment’s protection against
racial restrictions on the right to vote.


Were this plebiscite not covered by the
Fifteenth Amendment, the scope of the
Amendment’s prohibition on race-based
voting restrictions in elections would be
significantly narrowed. Elections regularly
require a governmental body to take a
stance on issues even though there may be
no on-the-ground changes in policy. For
example, state initiatives sometimes au-
thorize permission to make a policy
change, but the actual policy change is
contingent on future occurrences. See, e.g.,
Proposition 7, Assemb. B. 807, 2017–2018
Leg., Reg. Sess. (Cal. 2018) (allowing the
state legislature to vote to change daylight
savings time, if the change is allowed by
the federal government).5 Moreover, in
presidential elections, political parties in
several states employ nonbinding prima-
ries, in which primary voters may express
their preference for a candidate but the


5. State statutory and constitutional limits gov-
ern what propositions can be the subject of
state initiatives or referenda. See, e.g., Am.
Fed’n of Labor v. Eu, 36 Cal. 3d 687, 703, 206
Cal.Rptr. 89, 686 P.2d 609 (1984) (holding
that a state initiative requiring the legislature
to enact a resolution which did not itself
change California law exceeded scope of the


initiative power under the California Constitu-
tion); Harper v. Waltermire, 213 Mont. 425,
428, 691 P.2d 826 (1984) (same with respect
to Montana initiative under the Montana Con-
stitution). Those limits are distinct from the
question of whether the Fifteenth Amendment
applies if an initiative or referendum is held.
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delegates to a party’s national convention
are not, technically, bound by that prefer-
ence. See Nathaniel Persily, Candidates v.
Parties: The Constitutional Constraints
on Primary Ballot Access Laws, 89 Geo.
L.J. 2181, 2219 n.127 (2001).6 Concluding
that the Fifteenth Amendment only ap-
plies to elections triggering an immediate
substantive action would exempt a broad
category of elections from Fifteenth
Amendment protection.


We hold that Guam’s 2000 Plebiscite
Law is subject to the requirements of the
Fifteenth Amendment.


III


We turn to the core of the Fifteenth
Amendment issue: Does the 2000 Plebi-
scite Law deny citizens the right to vote
‘‘on account of race?’’ U.S. Const. amend.
XV, § 1.7


[7] The Fifteenth Amendment’s prohi-
bition on race-based voting restrictions is
both fundamental and absolute. See Shaw
v. Reno, 509 U.S. 630, 639, 113 S.Ct. 2816,
125 L.Ed.2d 511 (1993). As ‘‘[t]here is no
room under the Amendment for the con-
cept that the right to vote in a particular
election can be allocated based on race,’’
the levels of scrutiny applied to other con-
stitutional restrictions are not pertinent to
a race-based franchise limitation. Rice, 528
U.S. at 523, 120 S.Ct. 1044 (emphasis add-
ed). This clear-cut rule reflects the impor-
tance of the franchise as ‘‘the essence of a
democratic society’’ and recognizes that


‘‘any restrictions on that right strike at the
heart of representative government.’’
Reynolds, 377 U.S. at 555, 84 S.Ct. 1362.


[8] Moreover, the Fifteenth Amend-
ment applies with equal force regardless of
the particular racial group targeted by the
challenged law. Although originally enact-
ed to guarantee emancipated slaves the
right to vote after the Civil War, the ge-
neric language of the Fifteenth Amend-
ment ‘‘transcend[s] the particular contro-
versy which was the immediate impetus
for its enactment.’’ Rice, 528 U.S. at 512,
120 S.Ct. 1044. The Amendment’s prohibi-
tion on racial discrimination ‘‘grants pro-
tection to all persons, not just members of
a particular race.’’ Id. Its ‘‘mandate of
neutrality’’ is thus straightforward and
universal: ‘‘If citizens of one race having
certain qualifications are permitted by law
to vote, those of another having the same
qualifications must be’’ permitted to vote
as well. Id. (quoting United States v.
Reese, 92 U.S. 214, 218, 23 L.Ed. 563
(1875)).


[9] Determining whether a law dis-
criminates ‘‘on account of race’’ is not,
however, always straightforward. Voting
qualifications that, by their very terms,
draw distinctions based on racial charac-
teristics are of course prohibited. See Nix-
on v. Herndon, 273 U.S. 536, 47 S.Ct. 446,
71 L.Ed. 759 (1927); South Carolina v.
Katzenbach, 383 U.S. 301, 325, 86 S.Ct.
803, 15 L.Ed.2d 769 (1966) (collecting


6. We do not decide whether these elections
are definitively subject to the requirements of
the Fifteenth Amendment. We note them only
as examples of the type of elections that might
be affected if the Fifteenth Amendment ap-
plied only to elections that triggered immedi-
ate substantive outcomes.


7. We address only the constitutionality of the
plebiscite under Section 1 of the Fifteenth
Amendment. Our opinion affects neither Con-


gress’s power under Section 2 to enact appro-
priate legislation enforcing the Amendment
nor the analysis of voting restrictions under
the Fourteenth Amendment, which may be
subject to heightened scrutiny rather than an
absolute bar. See, e.g., Harper, 383 U.S. at
667, 86 S.Ct. 1079 (holding that poll taxes in
elections must be ‘‘carefully and meticulously
scrutinized’’ under the Equal Protection
Clause (citation omitted)).
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cases). But ‘‘[t]he (Fifteenth) Amendment
nullifies sophisticated as well as simple-
minded modes of discrimination.’’ Gomil-
lion v. Lightfoot, 364 U.S. 339, 342, 81
S.Ct. 125, 5 L.Ed.2d 110 (1960) (quoting
Lane v. Wilson, 307 U.S. 268, 275, 59 S.Ct.
872, 83 L.Ed. 1281 (1939)). So, in addition
to facial racial distinctions, classifications
that are race neutral on their face but
racial by design or application violate the
Fifteenth Amendment.


The well-established hallmarks of such
discrimination for constitutional purposes
are discriminatory intent, see Reno v. Bos-
sier Par. Sch. Bd., 520 U.S. 471, 481–82,
117 S.Ct. 1491, 137 L.Ed.2d 730 (1997);
City of Mobile v. Bolden, 446 U.S. 55, 62–
63, 100 S.Ct. 1490, 64 L.Ed.2d 47 (1980)
(plurality opinion), and discriminatory im-
plementation, see Lassiter v. Northampton
Cty. Bd. of Elections, 360 U.S. 45, 53, 79
S.Ct. 985, 3 L.Ed.2d 1072 (1959) (‘‘Of
course a literacy test, fair on its face, may
be employed to perpetuate that discrimina-
tion which the Fifteenth Amendment was
designed to uproot.’’).


One category of facially neutral restric-
tions that runs afoul of the Fifteenth
Amendment is a classification so closely
intertwined with race that it is a ‘‘proxy
for race,’’ as the Supreme Court found to
be the case in Rice, 528 U.S. at 514, 120
S.Ct. 1044. Rice addressed a voting qualifi-
cation in statewide elections for the trus-
tees of the Office of Hawaiian Affairs, a
state agency that administers programs
for the benefit of descendants of Native
Hawaiians. Id. at 498–99, 120 S.Ct. 1044.
The Hawaii Constitution limited voting in
those elections to ‘‘Hawaiians,’’ defined by
statute as ‘‘any descendant of the aborigi-
nal peoples inhabiting the Hawaiian Is-
lands which exercised sovereignty and sub-
sisted in the Hawaiian Islands in 1778, and
which peoples thereafter have continued to
reside in Hawaii.’’ Id. at 509, 120 S.Ct.


1044 (quoting Haw. Rev. Stat. § 10-2). Rice
held that the Hawaiian voting restriction
was racial ‘‘in purpose and operation.’’ Id.
at 516, 120 S.Ct. 1044. It reasoned as
follows:


Ancestry can be a proxy for race. It is
that proxy here. TTT For centuries Ha-
waii was isolated from migration. The
inhabitants shared common physical
characteristics, and by 1778 they had a
common culture. Indeed, the drafters of
the statutory definition in question em-
phasized the ‘‘unique culture of the an-
cient Hawaiians’’ in explaining their
work. The provisions before us reflect
the State’s effort to preserve that com-
monality of people to the present day. In
the interpretation of the Reconstruction
era civil rights laws we have observed
that ‘‘racial discrimination’’ is that which
singles out ‘‘identifiable classes of per-
sons TTT solely because of their ancestry
or ethnic characteristics.’’ Saint Francis
Coll. v. Al-Khazraji, 481 U.S. 604, 613
[107 S.Ct. 2022, 95 L.Ed.2d 582] (1987).
The very object of the statutory defini-
tion in question and of its earlier con-
gressional counterpart in the Hawaiian
Homes Commission Act is to treat the
early Hawaiians as a distinct people,
commanding their own recognition and
respect. The State, in enacting the legis-
lation before us, has used ancestry as a
racial definition and for a racial purpose.


Id. at 514–15, 120 S.Ct. 1044 (second alter-
ation in original) (citations omitted).


To confirm its conclusion, Rice looked to
the history of the ‘‘Hawaiian’’ definition at
issue and determined that previously pro-
posed versions of the qualification had ex-
pressly referred to ‘‘Hawaiians’’ as a race.
Id. at 515–516, 120 S.Ct. 1044. The Court
concluded that removal of the ‘‘race’’ refer-
ence did not change the classification of
individuals allowed to vote in the election.
The voter qualification therefore remained
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race-based although it no longer pro-
claimed as such. Id. at 516, 120 S.Ct. 1044.
Rice provides key guidance for determin-
ing whether the 2000 Plebiscite Law’s re-
striction of the vote to ‘‘Native Inhabitants
of Guam’’ is race-based.


A


[10] Our first inquiry is whether, as
Davis maintains, Rice held all classifica-
tions based on ancestry to be impermissi-
ble proxies for race. It did not.


The Supreme Court selected its words
carefully when it struck down the voting
restrictions at issue in Rice. It stated that
‘‘[a]ncestry can be a proxy for race’’ in the
context of the Fifteenth Amendment, not
that it always is. Id. at 514, 120 S.Ct. 1044
(emphasis added).


The Court’s determination that the chal-
lenged voting qualification’s use of ances-
try ‘‘is that proxy here,’’ id., rested on the
historical and legislative context of the
particular classification at issue, not on the
categorical principle that all ancestral clas-
sifications are racial classifications. The
Court focused specifically on the fact that
in 1778, the individuals inhabiting the Ha-
waiian Islands were a ‘‘distinct people’’
with common physical characteristics and
shared culture. Id. at 515, 120 S.Ct. 1044.
Limiting the franchise to descendants of
that distinct people, the Court reasoned,
singled out individuals for special treat-


ment based on their ‘‘ethnic characteristics
and cultural traditions.’’ Id. at 515, 517,
120 S.Ct. 1044. Rice buttressed that con-
clusion with evidence from the legislative
history of the challenged statute, which
referred to ‘‘Hawaiians’’ as a ‘‘race.’’ Id. at
516, 120 S.Ct. 1044. In other words, the
Court recognized that ancestral tracing
can be a characteristic of a racial classifi-
cation, but is not itself always sufficient to
identify such a classification. And it con-
cluded that the ancestral classification at
issue was problematic because it operated
as a race-based voting restriction. If the
Court had meant to suggest that all classi-
fications based on ancestry were impermis-
sible, it would have had no need to exam-
ine the unique history of the descendants
allowed to vote under the challenged law.


Davis contends that one sentence in
Rice indicates otherwise—that all ancestry
classifications are impermissible racial
classifications: ‘‘ ‘[R]acial discrimination’ is
that which singles out ‘identifiable classes
of persons TTT solely because of their an-
cestry or ethnic characteristics.’ ’’ Id. at
515, 120 S.Ct. 1044 (second alteration in
original) (quoting Saint Francis Coll., 481
U.S. at 613, 107 S.Ct. 2022). But that inter-
pretation wrenches the sentence in Rice
from its context. Rice quoted Saint Fran-
cis Coll. to support its conclusion that the
specific classification at issue in Rice was a
racial classification.8 After an exhaustive


8. Saint Francis Coll. does not suggest that all
ancestral classifications are racial ones either.
That case addressed whether discrimination
based specifically on ‘‘Arabian ancestry’’ con-
stituted racial discrimination for purposes of
42 U.S.C. § 1981. 481 U.S. at 607, 107 S.Ct.
2022. After recounting the legislative history
of § 1981 and the understanding of race at the
time the statute was passed in 1870, the Court
concluded the following:


Based on the history of § 1981, we have
little trouble in concluding that Congress
intended to protect from discrimination


identifiable classes of persons who are sub-
jected to intentional discrimination solely
because of their ancestry or ethnic charac-
teristics. Such discrimination is racial dis-
crimination that Congress intended § 1981
to forbid, whether or not it would be classi-
fied as racial in terms of modern scientific
theory. [Section] 1981, at a minimum,
reaches discrimination against an individu-
al because he or she is genetically part of
an ethnically and physiognomically distinc-
tive sub-grouping of homo sapiens. It is
clear from our holding, however, that a
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account of Hawaii’s history, the Court de-
termined that the voter eligibility classifi-
cation singled out persons solely because
of their ancestral relationship to a cultural-
ly and ethnically distinct population, and
went on to conclude that ‘‘[a]ncestral trac-
ing of this sort achieves its purpose by
creating a legal category which employs
the same mechanisms, and causes the
same injuries, as laws or statutes that use
race by name.’’ Id. at 517, 120 S.Ct. 1044
(emphasis added). Nowhere did the Court
suggest that classification by ancestry
alone was sufficient to render the chal-
lenged classification a racial one.


B


Rice did not go on to explain further the
connection between ancestry and race, or
to explain what it meant by ‘‘ethnic charac-
teristics and cultural traditions.’’ Id. And
modern courts have generally resisted de-
fining with precision the legal concept of
race and more specifically, the relationship
between ancestry and the legal concept of
race.


Racial categories were once thought to
be grounded in biological fact, but shifting
understandings of which groups constitute
distinct races throughout history reveal
such categories to be ‘‘social construct[s],’’


the boundaries of which are subject to
contestation and revision. Ho ex rel. Ho v.
S.F. Unified Sch. Dist., 147 F.3d 854, 863
(9th Cir. 1998); see also Saint Francis
Coll., 481 U.S. at 610 n.4, 107 S.Ct. 2022;
United States v. Nelson, 277 F.3d 164, 176
n.12 (2d Cir. 2002).9 Still, as a legal con-
cept, a racial category is generally under-
stood as a group, designated by itself or
others, as socially distinct based on per-
ceived common physical, ethnic, or cultural
characteristics. So, for example, Abdullahi
v. Prada USA Corp. stated that ‘‘[a] racial
group as the term is generally used in the
United States today is a group having a
common ancestry and distinct physical
traits,’’ 520 F.3d 710, 712 (7th Cir. 2008), a
definition also reflected in a federal statute
outlawing genocide. See 18 U.S.C.
§ 1093(6) (‘‘[T]he term ‘racial group’ means
a set of individuals whose identity as such
is distinctive in terms of physical charac-
teristics or biological descent.’’). Saint
Francis Coll. held that racial discrimina-
tion includes discrimination based on ‘‘eth-
nic characteristics,’’ 481 U.S. at 612–613,
107 S.Ct. 2022, and Rice emphasized that
the ‘‘unique culture of the ancient Hawai-
ians,’’ combined with their common ances-
try—that is, biological descent—distin-
guished them as a race. 528 U.S. at 514–15,


distinctive physiognomy is not essential to
qualify for § 1981 protection.


Id. at 613, 107 S.Ct. 2022 (footnotes and
internal quotation marks omitted).


9. Examples of this contestation and revision
have at times reached our highest court. In
the early twentieth century, the Supreme
Court decided a number of cases delineating
who qualified as white and were therefore
afforded its privileges. In Ozawa v. United
States, 260 U.S. 178, 43 S.Ct. 65, 67 L.Ed.
199 (1922), the Court held that a man of the
‘‘Japanese race born in Japan’’ was not a
‘‘white person’’ and therefore was not quali-
fied to be naturalized under the country’s
then-racially restrictive naturalization laws. It


reasoned that the term ‘‘white person’’ was
synonymous with the ‘‘Caucasian race.’’ Id. at
189, 197–98, 43 S.Ct. 65. A year later, the
Court, however, held that a man of South
Asian descent born in India did not qualify as
a ‘‘white person’’ despite acknowledging that
many scientific authorities at the time consid-
ered South Asians to be members of the Cau-
casian race. United States v. Thind, 261 U.S.
204, 210–15, 43 S.Ct. 338, 67 L.Ed. 616
(1923); see also Gong Lum v. Rice, 275 U.S.
78, 48 S.Ct. 91, 72 L.Ed. 172 (1927) (uphold-
ing a state court ruling requiring an American
citizen of Chinese descent to attend school for
‘‘colored’’ children and not for white chil-
dren).
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120 S.Ct. 1044.10 These various concepts
remain somewhat distinct, but all embrace
the core concept of a group of people
distinguished based on certain identifiable
traits.


Just as race is a difficult concept to
define, so is ancestry’s precise relationship
to race. Ancestry identifies individuals by
biological descent. See Ancestry, Black’s
Law Dictionary (10th ed. 2014) (‘‘A line of
descent; collectively, a person’s forebears;
lineage.’’); Ancestor, Oxford English Dic-
tionary (2d ed. 1989) (‘‘One from whom a
person is descended, either by the father
or mother; a progenitor, a forefather.’’).
Racial categories often incorporate biologi-
cal descent, as the mechanism through
which present day individuals viewed as a
distinct group are thought to be connected
to an earlier set of individuals with identifi-
able physical, ethnic, or cultural character-
istics. For example, state laws mandating
the enslavement and later segregation and
subjugation of African Americans identi-
fied them by the percentage of blood they
possessed from African American ances-
tors. See, e.g., Loving v. Virginia, 388 U.S.
1, 5 n.4, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Plessy v. Ferguson, 163 U.S. 537,
552, 16 S.Ct. 1138, 41 L.Ed. 256 (1896);
Neil Gotanda, A Critique of ‘‘Our Consti-
tution Is Color-Blind,’’ 44 Stan. L. Rev. 1,
24 n.94 (1991). Until 1952, Congress im-
posed racial restrictions on who could be
naturalized as citizens. See 8 U.S.C. § 703
(repealed 1952). Among those eligible for
naturalization were ‘‘white persons, per-


sons of African nativity or descent, and
persons who are descendants of races in-
digenous to the continents of North or
South America,’’ as well as those with a
‘‘preponderance of blood’’ from those
groups. Id. § 703(a)(1), (2). Race and an-
cestry thus frequently overlap or are treat-
ed as equivalents by courts. See, e.g., Hira-
bayashi v. United States, 320 U.S. 81, 100,
63 S.Ct. 1375, 87 L.Ed. 1774 (1943) (‘‘Dis-
tinctions between citizens solely because of
their ancestry are by their very nature
odious to a free people whose institutions
are founded upon the doctrine of equality.
For that reason, legislative classification or
discrimination based on race alone has of-
ten been held to be a denial of equal
protection.’’).


But ancestry and race are not identical
legal concepts. State and federal laws are
replete with provisions that target individ-
uals based on biological descent without
reflecting racial classifications. These in-
clude laws of intestate succession, see, e.g.,
Ariz. Rev. Stat. § 14-2103 (requiring pass-
ing of property based on lineage in the
absence of a surviving spouse); Cal. Prob.
Code §§ 240, 6402 (same); Unif. Prob.
Code § 2-103 (Nat’l Conference of
Comm’rs on Unif. State Laws 2010)
(same); see also Hodel v. Irving, 481 U.S.
704, 716, 107 S.Ct. 2076, 95 L.Ed.2d 668
(1987) (‘‘In one form or another, the right
to pass on property—to one’s family in
particular—has been part of the Anglo-
American legal system since feudal


10. See also Hernandez v. State of Tex., 347
U.S. 475, 478, 74 S.Ct. 667, 98 L.Ed. 866
(1954) (‘‘Throughout our history differences
in race and color have defined easily identifi-
able groups which have at times required the
aid of the courts in securing equal treatment
under the laws. But community prejudices
are not static, and from time to time other
differences from the community norm may
define other groups which need the same
protection. Whether such a group exists with-


in a community is a question of fact.’’); D.
Wendy Greene, Title VII: What’s Hair (and
Other Race-Based Characteristics) Got to Do
With It?, 79 U. Colo. L. Rev. 1355, 1385
(2008) (‘‘Race includes physical appearances
and behaviors that society, historically and
presently, commonly associates with a partic-
ular racial group, even when the physical
appearances and behavior are not ‘uniquely’
or ‘exclusively’ ‘performed’ by, or attributed
to a particular racial group.’’).
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times.’’); citizenship, see, e.g., 8 U.S.C.
§§ 1431, 1433 (conferring citizenship on
children born outside the United States if
at least one parent is a U.S. citizen); id.
§ 1153 (immigrant visa preferences for
children of U.S. citizens and lawful perma-
nent residents); and child custody laws,
see, e.g., Haw. Rev. Stat. § 571-46(7) (pro-
viding visitation privileges for ‘‘parents,
grandparents, and siblings’’ of child). As
Justice Stevens observed in his dissent in
Rice, ‘‘There would be nothing demeaning
in a law that established a trust to manage
Monticello and provided that the descen-
dants of Thomas Jefferson should elect the
trustees.’’ 528 U.S. at 545 & n.16, 120 S.Ct.
1044.11


Moreover, the Supreme Court has
squarely rejected any categorical equiva-
lence between ancestry and racial categori-
zation. Morton v. Mancari, 417 U.S. 535,
94 S.Ct. 2474, 41 L.Ed.2d 290 (1974), up-
held a Bureau of Indian Affairs hiring
preference for ‘‘Indians,’’ defined as an
individual possessing ‘‘one-fourth or more
degree Indian blood and be a member of a
Federally-recognized tribe.’’ 417 U.S. at
553 n.24, 94 S.Ct. 2474. Although the hir-
ing preference classified individuals based
on biological ancestry, the Supreme Court
concluded that the classification was ‘‘polit-
ical rather than racial in nature.’’ Id. Man-
cari determined that the hiring preference
treated ‘‘Indians not as a discrete racial
group, but, rather, as members of quasi-
sovereign tribal entities,’’ stressing the
‘‘unique legal status of Indian tribes under
federal law and TTT the plenary power of
Congress, based on a history of treaties
and the assumption of a ‘guardian-ward’
status, to legislate on behalf of federally
recognized Indian tribes.’’ Id. at 551, 554,
94 S.Ct. 2474.


Since Mancari, the Supreme Court and
our court have reaffirmed ancestral classi-
fications related to American Indians with-
out suggesting that they constitute racial
classifications. See Del. Tribal Bus. Comm.
v. Weeks, 430 U.S. 73, 79 n.13, 89, 97 S.Ct.
911, 51 L.Ed.2d 173 (1977); United States
v. Zepeda, 792 F.3d 1103, 1110 (9th Cir.
2015) (en banc); see also Doe v. Kameham-
eha Schs./Bernice Pauahi Bishop Estate,
470 F.3d 827, 851–52 (9th Cir. 2006) (en
banc) (Fletcher, J., concurring) (listing
federal laws concerning Indians that rely
on ancestry); Krakoff, supra, at 501 (ex-
plaining that American Indian tribal status
‘‘assumes ancestral ties to peoples who
preceded European (and then American)
arrival’’). This well-settled law regarding
classifications of American Indians con-
firms that not all ancestral classifications
are racial ones.


In sum, biological descent or ancestry is
often a feature of a race classification, but
an ancestral classification is not always a
racial one.


C


That ancestry is not always a proxy for
race does not mean it never is.


We have previously outlined the con-
tours of proxy discrimination when ad-
dressing statutory discrimination claims:


Proxy discrimination is a form of facial
discrimination. It arises when the defen-
dant enacts a law or policy that treats
individuals differently on the basis of
seemingly neutral criteria that are so
closely associated with the disfavored
group that discrimination on the basis of
such criteria is, constructively, facial dis-
crimination against the disfavored
group. For example, discriminating


11. See also Sarah Krakoff, They Were Here
First: American Indian Tribes, Race, and the
Constitutional Minimum, 69 Stan. L. Rev.


491, 496 n.21 (2017) (collecting ‘‘laws [that]
recognize and honor ancestry’’ outside the
Indian law context).
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against individuals with gray hair is a
proxy for age discrimination because
‘‘the ‘fit’ between age and gray hair is
sufficiently close.’’ McWright v. Alexan-
der, 982 F.2d 222, 228 (7th Cir. 1992).


Pac. Shores Props., LLC v. City of New-
port Beach, 730 F.3d 1142, 1160 n.23 (9th
Cir. 2013). The Supreme Court has recog-
nized that ‘‘[a]ncestry can be a proxy for
race’’ in the Fifteenth Amendment context.
Rice, 528 U.S. at 514, 120 S.Ct. 1044; see
Commonwealth Election Comm’n, 844
F.3d at 1092. Guinn v. United States, for
example, held that although an exemption
to a voting literacy test did not expressly
classify by race, ‘‘the standard itself inher-
ently brings that result into existence.’’ 238
U.S. 347, 364–65, 35 S.Ct. 926, 59 L.Ed.
1340 (1915).12 Although proxy discrimina-
tion does not involve express racial classifi-
cations, the fit between the classification at
issue and the racial group it covers is so
close that a classification on the basis of
race can be inferred without more.13 For
that reason, proxy discrimination is ‘‘a
form of facial discrimination.’’ Pac. Shores
Props., 730 F.3d at 1160 n.23.


Notably, proxy discrimination does not
require an exact match between the proxy
category and the racial classification for
which it is a proxy. ‘‘Simply because a
class TTT does not include all members of
the race does not suffice to make the clas-
sification race neutral.’’ Rice, 528 U.S. at
516–17, 120 S.Ct. 1044. In Rice the classifi-
cation at issue—though not explicitly ra-
cial—was so closely intertwined with race,
given the characteristics of Hawaii’s popu-
lation in 1778, that the law was readily
understood to be discriminatory in ‘‘pur-
pose and operation.’’ Id. at 516, 120 S.Ct.
1044. At its core, Rice inferred the racial


purpose of the Hawaii law from the terms
of the classification combined with histori-
cal facts, concluding that Hawaii’s racial
voter qualification was ‘‘neither subtle nor
indirect.’’ Id. at 514, 120 S.Ct. 1044.


Relying on Rice, we held in Davis v.
Commonwealth Election Comm’n that an
ancestry-based voting restriction in the
Commonwealth of the Northern Mariana
Islands (‘‘CNMI’’) was a proxy for race
discrimination in violation of the Fifteenth
Amendment. 844 F.3d at 1093. Common-
wealth Election Commission concerned a
provision of the CNMI Constitution limit-
ing voting in certain CNMI elections to
U.S. citizens or nationals ‘‘who [are] of at
least one-quarter Northern Marianas Cha-
morro or Northern Marianas Carolinian
blood,’’ a classification defined as someone
who was ‘‘born or domiciled in the North-
ern Mariana Islands by 1950 and TTT a
citizen of the Trust Territory of the Pacific
Islands before the termination of the Trus-
teeship with respect to the Common-
wealth.’’ Id. at 1090 (quoting N. Mar. I.
Const. art XII, § 4). We concluded that
‘‘the stated intent of the provision [was] to
make ethnic distinctions,’’ even though the
provision was technically tethered to an
ancestor’s residence in 1950, and even
though there was ‘‘historical evidence that
some persons who were not of Chamorro
or Carolinian ancestry lived on the islands
in 1950.’’ Id. at 1093 (emphasis added). We
reasoned that the voter qualification at
issue ‘‘tie[d] voter eligibility to descent
from an ethnic group;’’ the qualification
‘‘referenced blood quantum to determine
descent’’ much like the Hawaiian law inval-
idated in Rice; and the statute implement-
ing the classification referenced race. Id.


12. See also Stephen M. Rich, Inferred Classifi-
cations, 99 Va. L. Rev. 1525, 1532 (2013)
(discussing how the Supreme Court has in-
ferred facial racial classifications based on a
‘‘legislation’s form and practical effect’’).


13. We do not address whether ancestry can
be a proxy for race in contexts beyond the
scope of the Fifteenth Amendment.
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As in Rice, the CNMI law left no reason-
able explanation for the voting qualifica-
tions except that voter eligibility was race-
based.


D


[11] Like the classifications invalidated
in Rice and Commonwealth Election Com-
mission, the classification ‘‘Native Inhabit-
ants of Guam’’ in this case serves as a
proxy for race, in violation of the Fifteenth
Amendment. The 2000 Plebiscite Law lim-
its voting to ‘‘Native Inhabitants of Guam,’’
which it defines as ‘‘those persons who
became U.S. Citizens by virtue of the au-
thority and enactment of the 1950 Organic
Act of Guam and descendants of those
persons.’’ 3 Guam Code Ann. § 21001(e).
The Organic Act granted U.S. citizenship
to three categories of people and their
descendants. In summary, those categories
are:


(1) Individuals born before April 11,
1899, who lived in Guam on that
date as Spanish subjects, and who
continued to reside in some part of
the U.S. thereafter.


(2) Individuals born in Guam before
April 11, 1899, who lived in Guam on
that date, and who continued to re-
side in some part of the U.S. there-
after.


(3) Individuals born in Guam on or after
April 11, 1899.


8 U.S.C. § 1407 (1952). This definition is so
closely associated with the express racial
classification ‘‘Chamorro’’ used in previous-
ly enacted statutes that it can only be
sensibly understood as a proxy for that
same racial classification.14


The 2000 Plebiscite Law’s immediate
predecessors were not shy about using an
express racial classification. The Registry
Act established an official list of ‘‘Chamor-
ro’’ people, defined according to the Or-
ganic Act, as inhabitants of Guam in 1899
who were Spanish subjects or were born in
Guam before 1899, and the descendants of
those individuals. Registry Act § 20001(a).
In its legislative findings and statement of
intent, the Registry Act provided: ‘‘The
Guam Legislature recognizes that the in-
digenous people of Guam, the Chamorros,
have endured as a population with a dis-
tinct language and culture despite suffer-
ing over three hundred years of colonial
occupation by Spain, the United States of
America, and Japan.’’ Id. § 1. It further
stated: ‘‘The Guam Legislature TTT en-
deavors to memorialize the indigenous
Chamorro people TTT who continue to de-
velop as one Chamorro people on their
homeland, Guam.’’ Id. Finally, the Regis-
try Act recognized that ‘‘[t]he Legislature
intends for this registry to assist in the
process of heightening local awareness
among the people of Guam of the current
struggle for Commonwealth, of the identi-
ty of the indigenous Chamorro people of
Guam, and of the role that Chamorros and
succeeding generations play in the island’s
cultural survival and in Guam’s political
evolution towards self-government.’’ Id. As
part of those purposes, the law recognized
that the registry may be used ‘‘for the
future exercise of self-determination by
the indigenous Chamorro people of Guam.’’
Id.


The Registry Act formally tied the defi-
nition of Chamorro to the race-neutral lan-
guage of the Organic Act. But the enact-
ment as a whole rested on the concept that


14. Guam acknowledged in the district court
that the term ‘‘Chamorro’’ refers to a distinct
racial category and does not seriously contest
otherwise on appeal. We have similarly recog-
nized ‘‘Chamorro’’ as a racial classification


for Fifteenth Amendment purposes. See Com-
monwealth Election Comm’n, 844 F.3d at
1093 (treating ‘‘Northern Marianas Chamor-
ro’’ as a racial classification).
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the Chamorro were a ‘‘distinct people’’
with a ‘‘common culture,’’ the very hall-
marks of racial classification Rice relied
upon in concluding that ‘‘Hawaiian’’ de-
fined a racial group for Fifteenth Amend-
ment purposes. See 528 U.S. at 514–15, 120
S.Ct. 1044.


The 1997 Plebiscite Law, which the 2000
Plebiscite Law built directly upon, similar-
ly employed express racial classifications.
The 1997 law called for a plebiscite limited
to the ‘‘Chamorro people of Guam,’’ de-
fined as ‘‘[a]ll inhabitants of Guam in 1898
and their descendants who have taken no
affirmative steps to preserve or acquire
foreign nationality.’’ 1997 Plebiscite Law
§ 2(b). Like the Registry Act, the 1997
Plebiscite Law repeatedly employed the
term ‘‘Chamorro’’ to note a distinct group
and described that group as facing ‘‘colo-
nial discrimination’’ and ‘‘long-standing in-
justice.’’ Id. § 1.


Additionally, the Guam legislature has
long defined the term ‘‘Native Chamorro’’
for purposes of the Chamorro Land Trust
Commission to include ‘‘any person who
became a U.S. citizen by virtue of the
authority and enactment of the Organic
Act of Guam or descendants of such per-
son.’’ Guam Pub. L. No. 15-118 (1980) (co-
dified at 21 Guam Code Ann. § 75101(d)).
The CLTC qualifies Native Chamorros to
lease land the United States previously
seized from Guam’s inhabitants during and
after World War II and later returned to


the Guam government. After passage of
the 2000 Plebiscite Law, the Guam legisla-
ture enacted a law providing that individu-
als who receive a lease or were preap-
proved for one through the CLTC are
automatically registered in the Guam De-
colonization Registry, thereby qualifying
them to vote in the plebiscite. 3 Guam
Code Ann. § 21002.1.


Several similarities between the 2000
Plebiscite Law and its predecessors reveal
that ‘‘Native Inhabitants of Guam’’ is a
proxy for ‘‘Chamorro,’’ and therefore for a
racial classification. First, the 2000 Plebi-
scite Law’s definition of ‘‘Native Inhabit-
ants of Guam’’ is nearly indistinguishable
from the definitions of ‘‘Chamorro’’ in the
Registry Act, the 1997 Plebiscite Law, and
the CLTC. ‘‘Native Inhabitants of Guam’’
incorporates all the citizenship provisions
of the Organic Act, as does the definition
of ‘‘Native Chamorro’’ in the CLTC; the
Registry Act and the 1997 Plebiscite Law
mirror the first two sections of those pro-
visions. Compare 2000 Plebiscite Law
§ 21001(e); 21 Guam Code Ann. § 75101(d);
Registry Act § 20001(a); 1997 Plebiscite
Law § 2(b), with 8 U.S.C. § 1407 (1952).15


That Guam applies nearly identical defini-
tions to the terms ‘‘Chamorro,’’ a racial
category, and ‘‘Native Inhabitants of
Guam’’ indicates that these terms are in-
terchangeable. The closeness of the associ-
ation is sufficient to conclude that the term


15. The Registry Act’s and the 1997 Plebiscite
Law’s definition of ‘‘Chamorro’’ do not incor-
porate the third citizenship provision of the
Organic Act, which grants citizenship to indi-
viduals born in Guam on or after April 11,
1899. 8 U.S.C. § 1407(b) (1952). Because the
INA replaced the citizenship provisions of the
Organic Act in 1952, see Immigration and
Nationality Act of 1952, Pub. L. No. 82-414,
§ 403(a)(42), 66 Stat. 163, 280, this third
provision uniquely includes only individuals
who were born in Guam between 1899 and
1952 but were not descendants of individuals


residing in Guam before 1899. The inclusion
of this third provision into the definition of
‘‘Native Inhabitants of Guam’’ does not mean-
ingfully differentiate the term ‘‘Native Inhab-
itants of Guam’’ from the term ‘‘Chamorro.’’
Even including the third citizenship provision
of the Organic Act, it appears that as of 1950
98.6% of people who were non-citizen nation-
als, and thereby likely received citizenship
pursuant to the Organic Act, were categorized
as ‘‘Chamorro.’’ See 1950 Census at 54-49 tbl.
38.
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‘‘Native Inhabitants of Guam’’ is a proxy
for the ‘‘Chamorro’’ classification.


Second, the 2000 Plebiscite Law main-
tains nearly identically the features of the
facially race-based Registry Act and the
1997 Plebiscite Law. This continuity con-
firms the 2000 Plebiscite Law’s changes to
the Chamorro classification were semantic
and cosmetic, not substantive.16


The 2000 Plebiscite Law creates a
‘‘Guam Decolonization Registry’’ that mir-
rors the earlier Registry Act. The new
registry is structured similarly to the earli-
er one, including requiring an affidavit to
register, compare 2000 Plebiscite Law
§ 21002, with Registry Act § 20002; admin-
istering the registry through the Guam
Election Commission, compare 2000 Plebi-
scite Law § 21001(d), with Registry Act
§ 20001(c); and criminalizing false registra-
tion, compare 2000 Plebiscite Law § 21009,
with Registry Act § 20009.


The 2000 Plebiscite Law also amends
the 1997 Plebiscite Law to eliminate refer-
ences to ‘‘Chamorro’’ people, but otherwise
retains the same features. See 2000 Plebi-
scite Law §§ 7, 9–11. Both statutes estab-
lish non-binding elections on Guam’s fu-
ture political status relationship with the
United States, the results of which will be
transmitted to the federal government and
to the United Nations. Compare 2000
Plebiscite Law §§ 10–11, with 1997 Plebi-
scite Law §§ 5, 10. Given the similarity in
the substantive provisions and in the defi-
nitions of ‘‘Chamorro’’ and of ‘‘Native In-
habitants of Guam,’’ the substitution of
terms does not erase the 1997 Plebiscite
Law’s premise for the voting restriction—
to treat the Chamorro as a ‘‘distinct peo-
ple.’’ Rice, 528 U.S. at 515, 120 S.Ct. 1044.


Finally, the timing of the 2000 Plebiscite
Law’s enactment confirms its racial basis.
The 2000 Plebiscite Law was enacted on
March 24, 2000, just one month after Rice
was decided. In Rice, Hawaii had revised
its definition of ‘‘Hawaiian’’ from an earlier
version, by replacing the word ‘‘races’’
with ‘‘peoples.’’ Id. at 515–16, 120 S.Ct.
1044. The Supreme Court concluded based
on the drafters’ own admission that ‘‘any
changes to the language were at most
cosmetic.’’ Id. at 516, 120 S.Ct. 1044. Al-
though we have no similar admission, the
same is true here. After Rice, Guam’s swift
reenactment of essentially the same elec-
tion law—albeit with a change in terms—
indicates that the Guam legislature’s intent
was to apply cosmetic changes rather than
substantively to alter the voting restric-
tions for the plebiscite.


Guam’s primary argument to the con-
trary is that ‘‘Native Inhabitants of Guam’’
is not a racial category but a political one
referring to ‘‘a colonized people with a
unique political relationship to the United
States because their U.S. citizenship was
granted by the Guam Organic Act.’’ It
attempts to distinguish this case from Rice
on the ground that the voter qualification
here is tethered not to presence in the
Territory at a particular date but to the
passage of a specific law—the Organic
Act—which altered the legal status of the
group to which the ancestral inquiry is
linked.


[12] But indirect or tiered racial classi-
fications, tethered to prior, race-based leg-
islative enactments, are subject to the
same Fifteenth Amendment proscription
on race-based voting restrictions as are
explicitly racial classifications. In Guinn,


16. The 2000 Plebiscite Law slightly changed
the definition of ‘‘Chamorro’’ in the Registry
Act to include individuals born in Guam prior
to 1800 and their descendants. See 2000 Pleb-
iscite Law § 12; supra, n.4. However, this


post-hoc revision does not change the near
identical resemblance between the definitions
of ‘‘Native Inhabitants of Guam’’ in the 2000
Plebiscite Law and the original definition of
‘‘Chamorro’’ in the Registry Act.
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the Supreme Court invalidated an Okla-
homa constitutional amendment that es-
tablished a literacy requirement for voting
eligibility but exempted the ‘‘lineal descen-
dant[s]’’ of persons who were ‘‘on January
1, 1866, or at any time prior thereto, enti-
tled to vote under any form of government,
or who at that time resided in some for-
eign nation.’’ 238 U.S. at 356–7, 35 S.Ct.
926. That classification, like the one at
issue here, was facially tethered to specific
laws—the voter eligibility laws in existence
in 1866 before the Fifteenth Amendment
was ratified. In that year, only eight north-
ern states permitted African Americans to
vote. See Benno C. Schmdit, Jr., Principle
and Prejudice: The Supreme Court and
Race in the Progressive Era Part 3, 82
Colum. L. Rev. 835, 862 (1982). Guinn held
the challenged Oklahoma voting qualifica-
tion incorporated—without acknowledging
their racial character—a set of former
race-based statutory restrictions. 238 U.S.
at 364–65, 35 S.Ct. 926. In essence, the
Court recognized that Oklahoma was re-
viving its earlier race-based voting restric-
tions, thereby violating the Fifteenth
Amendment.


Nor is Guam’s argument that the classi-
fication here is political supported by the


Supreme Court’s recognition that classifi-
cations based on American Indian ancestry
are political in nature. Laws employing the
American Indian classification targeted in-
dividuals ‘‘not as a discrete racial group,
but, rather, as members of quasi-sovereign
tribal entities.’’ Mancari, 417 U.S. at 554,
94 S.Ct. 2474; see also Rice, 528 U.S. at
518–20, 120 S.Ct. 1044; United States v.
Antelope, 430 U.S. 641, 97 S.Ct. 1395, 51
L.Ed.2d 701 (1977).17 Both the Supreme
Court and we have rejected the application
of Mancari for Fifteenth Amendment pur-
poses with respect to non-Indian indige-
nous groups, namely those in Hawaii and
the CNMI respectively. See Rice, 528 U.S.
at 518–20, 120 S.Ct. 1044; Commonwealth
Election Comm’n, 844 F.3d at 1094.18


Nothing counsels a different result in this
case.


Here, the parallels between the 2000
Plebiscite Law and previously enacted
statutes expressly employing racial classi-
fications are too glaring to brush aside.
The near identity of the definitions for
‘‘Native Inhabitants of Guam’’ and ‘‘Cha-
morro,’’ the lack of other substantive
changes, and the timing of the 2000 Plebi-
scite Law’s enactment all indicate that the


17. Although Mancari’s rationale was prem-
ised on the recognized quasi-sovereign tribal
status of Indians, ‘‘the Supreme Court has not
insisted on continuous tribal membership, or
tribal membership at all, as a justification for
special treatment of Indians,’’ and neither has
Congress. Kamehameha Schs., 470 F.3d at
851 (Fletcher, J., concurring) (collecting cases
and statutes).


18. Because we affirm the district court on
Fifteenth Amendment grounds, we reserve
judgment on whether the Mancari exception
may apply to the ‘‘Native Inhabitants of
Guam’’ classification outside the Fifteenth
Amendment context. Rice, which rejected the
application of Mancari to Hawaiians for Fif-
teenth Amendment purposes, was careful to
confine its analysis to voting rights under that
amendment. It stated that ‘‘[t]he validity of


the voting restriction is the only question be-
fore us,’’ 528 U.S. at 521, 120 S.Ct. 1044, and
emphasized the unique character of voting
rights under the Fifteenth Amendment. Id. at
512, 523–24, 120 S.Ct. 1044; cf. Common-
wealth Election Comm’n, 844 F.3d at 1095
(‘‘[L]imits on who may own land are quite
different—conceptually, politically, and legal-
ly—than limits on who may vote in elections
to amend a constitution.’’); Kamehameha
Schs., 470 F.3d at 853 (Fletcher, J., concur-
ring) (arguing that Native Hawaiians are a
political—and not racial—classification for
Fourteenth Amendment purposes because, in
part, ‘‘[u]nlike Rice, the case before us does
not involve preferential voting rights subject
to challenge under the Fifteenth Amend-
ment’’).
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Law rests on a disguised but evident racial
classification.


* * * *


Concluding that the 2000 Plebiscite Law
employs a proxy for race is not to equate
Guam’s stated purpose of ‘‘providing digni-
ty in TTT allowing a starting point for a
process of self-determination’’ to its native
inhabitants with the racial animus motivat-
ing other laws that run afoul of the Fif-
teenth Amendment, see, e.g., Gomillion,
364 U.S. at 347, 81 S.Ct. 125; Guinn, 238
U.S. at 364–65, 35 S.Ct. 926. Our decision
makes no judgment about whether Guam’s
targeted interest in the self-determination
of its indigenous people is genuine or com-
pelling. Rather, our obligation is to apply
established Fifteenth Amendment princi-
ples, which single out voting restrictions
based on race as impermissible whatever
their justification. Just as a law excluding
the Native Inhabitants of Guam from a
plebiscite on the future of the Territory
could not pass constitutional muster, so the
2000 Plebiscite Law fails for the same
reason.


IV


We hold that Guam’s limitation on the
right to vote in its political status plebi-
scite to ‘‘Native Inhabitants of Guam’’ vio-
lates the Fifteenth Amendment and so
AFFIRM the district court’s summary
judgement order.


,
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United States District Court 


Northern District of Georgia 


 


Fair Fight Action  


v. 


Brad Raffensperger 


 


August 15, 2019 


 


Expert report of Dr. Adrienne Jones 


 


Pursuant to the Federal Rules of Civil Procedure, I, Adrienne Jones, render the following expert 


report: 


 


1. My name is Dr. Adrienne Jones and I reside in Atlanta, Georgia.  I am a lawyer and political 


scientist by education and training and have taught political science at the university level 


since 1999. I am an Assistant Professor of Political Science at Morehouse College in 


Atlanta, Georgia, and I teach political science and serve as the Pre-Law Director.  


   


2. I received a J.D. from the University of California at Berkeley School of Law in 1993 and 


I obtained my Ph.D. from the City University Graduate Center in 2015.  My primary Ph.D. 


training was in American Government, with a minor in public policy.  I began teaching 


political science in 1999 and have taught courses in American Government, Law and 


Public Policy for 17 years at The City College of New York, The Center for Workers 


Education, The University of Wisconsin at Platteville, Radford University and Morehouse 


College. 


 


3. As a political science professor, I am regarded as the “public law” person in my department.  


My courses are based in American Government, public policy and law. These courses 


include, but have not been limited to, American Government, Constitutional Law I and II, 


Race and Law, Legal Research and Writing, Issues in Civil and Criminal Law, and similar 


courses.   


 


4. Presently, at Morehouse College, I teach Race and Law, National Government, 


Constitutional Law and the Senior Seminar.  I also serve as the campus Pre-law director. 


In that capacity I provide pre-law advice for students of all majors and make and maintain 


relationships with law schools across the country.  


 


5. Since earning my Ph.D., I have made presentations about the Voting Rights Act and have 


published lay and academically reviewed articles about the VRA and Black American 


history and politics. My C.V. lists both my presentations and publications. At present, I am 


writing a book on the Voting Rights Act based on my doctoral dissertation.  


 


6. I have not previously testified as an expert witness. I am being paid $275 per hour for my 


services.  
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I. Opinion:  From the beginning of its existence to present, the state of Georgia has 


continually suppressed the right of people of color to vote. 


 


a. The basis and reasons for my opinions are set forth below along with the facts and 


data I considered.   


 


The state of Georgia has been a leader in voter suppression since its beginnings as a state.  Georgia 


established in its first state constitution that blacks would not be granted the right to vote and the 


state remained dedicated to this position and to maintaining white supremacy throughout its 


history.  The state has adjusted its efforts to racially discriminate at the polls when compelled by 


federal intervention, during Reconstruction and by enforcement of the Voting Rights Act 


(“VRA”), but has consistently resisted the federal government’s attempts to ensure fair voting 


based on race, due to its dedication to white supremacy at the ballot box.   


 


Georgia’s first constitution in 1777 limited the franchise to “male white inhabitants, of the age of 


twenty-one years”1  The 1789 constitution included only “citizens and inhabitants,” in the 


franchise and it was universally understood at the time that neither slave nor free blacks fell into 


either category.2  Black voters were excluded  again from the 1861 Constitution after the state 


seceded from the Union,3 and again after the conclusion of the war in 1865, the Constitution limited 


the franchise to “free white male citizens of this state.”4  Georgia excluded black voters again after 


the state was free of federal oversight related to Reconstruction (1867-1877).5 


 


Pursuant to the Reconstruction Act of July 19, 1867, the state of Georgia was obliged to accept the 


registration of new voters.6  Some 200,000 new voters were registered in the state.  Approximately 


50% of those registered were black.7  In 1867, a second state constitutional convention convened 


to adapt state government to match the Reconstruction program.  The convention included 37 


blacks out of 165 delegates.8  The convention “guaranteed blacks citizenship, protection of the 


law, and the right of male suffrage.”9  It also provided free public school education for black voters, 


a benefit previously extended only to white citizens; but it imposed a $1 poll tax—ostensibly to 


support the public school plan but which simultaneously excluded black voters, most of whom 


 
1 Ga. Const. of 1777, art. IX. 
2 Ga. Const. of 1789, art. IV. 
3 Ga. Const. of 1861. 
4 Ga. Const. of 1865. 
5 Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in Georgia (Cambridge University Press, 
2003), 2. Laughlin McDonald is the former director of the Southern Regional Office of the ACLU in Atlanta, GA, now 
special counsel and director emeritus of the Voting Rights Project.  He has represented plaintiffs in discrimination 
cases and specialized in voting rights, argued before the U.S. Supreme Court and testified before Congress.  He is 
the author of several books including, A Voting Rights Odyssey: Black Enfranchisement in Georgia. The text is the 
leading treatise on Georgia voting rights and on the relationship of the state with the VRA of 1965. 
6 15 Stat. 14-16 (July 19, 1867). 
7 Numan V. Bartley, The Creation of Modern Georgia (Athens, GA: The University of Georgia Press 1983), 48. 
8 Bartley, Modern Georgia, 54-5. 
9McDonald, Odyssey, 19; Ga. Const. 1868, art. I, sec. 2. 
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were unable to afford the tax.10 Additionally, black representatives reported that they “foolishly” 


accepted assurances of Republican party leadership that there was no need to include a proposed 


clause that specifically guaranteed blacks the right to hold office.  Later, they regretted support for 


a constitution without the explicit clause.11 


 


During the enforcement of the Reconstruction Program, Georgia state actors remained steadfastly 


committed to a white electorate and to Democratic party dominance.  Statewide, white residents 


engaged in violence and terrorism to ensure the exclusion of black voters and to purge the state of 


Republican power.  In 1868, the Ku Klux Klan was organized in Georgia and established itself as 


the terrorist, paramilitary wing of the Democratic party and assisted in the campaign of terror. 12  


The April 1868 state election involved extreme violence as a result of the desire of Democrats to 


keep blacks away from the polls. Nonetheless in 1868, a Republican was elected to the 


governorship, 25 blacks were elected to the house, 3 blacks to the senate, and a new constitution 


was ratified.13  As a result of these “improvements,” Georgia was offered readmission to the Union 


pending its ratification of the 14th Amendment.14 The state ratified the 14th Amendment on July 


21, 1868.15 


 


But, by September 1868, whites seized on the fact that the constitution did not specifically 


authorize black officeholders to forcibly remove all black members from the state legislature, 


except those who could not be ejected because their light complexions made it “impossible to 


prove that they were African Americans.”16 The November 1868 general election was also violent. 


The Freedman’s Bureau reported that between August and October of that year, there were “31 


killings, 43 shootings, 5 stabbings, 55 beatings, and 8 whippings of 300 to 500 lashes apiece [in 


the state].” 17 On election day, there were “open confrontations between blacks and whites.”18  As 


a result of these accumulated events, Georgia was again evicted from the Union and returned to 


military supervision.  In 1870, the military commander of the state returned the black legislators 


to their seats in the General Assembly and returned control to Republicans.19  In 1870, the General 


Assembly re-ratified the 14th Amendment, ratified the 15th Amendment, and Georgia was 


readmitted to the Union, a second time, on July 15, 1870.20 


 


Black participation lasted precariously until after the Hayes-Tilden Agreement of 1877 and the 


removal of military control over the state. Once military control was lifted, Georgia took a 


 
10 Edmund L. Drago, Black Politicians and Reconstruction in Georgia (Baton Rouge: Louisiana State University Press, 
1982), 45. 
11 Bartley, Modern Georgia, 57. 
12 McDonald, Odyssey, 21. 
13 Bartley, Modern Georgia, 59. 
14 McDonald, Odyssey, 21. 
15 Georgia House Journal, July 21, 1868, pp. 49-50. 
16 John Hope Franklin, Reconstruction and the Civil War (Chicago: University of Chicago Press, 1994), 130; See also 
Drago, Black Politicians, 69-70. 
17 Allen W. Trelease, White Terror: The Ku Klux Klan Conspiracy and Southern Reconstruction (New York: Harper 
and Row, 1971), 117; House Miscellaneous Documents, 40th Congress, 3rd sess., No. 52, p. 41. 
18 McDonald, Odyssey, 24; Drago, Black Politicians, 150. 
19 McDonald,  24. 
20 16 Stat. 363-64 (July 15, 1870); Gabriel J. Chin, “The Voting Rights Act of 1867: The Constitutionality of Federal 
Regulation of Suffrage during Reconstruction,” 82 N.C. L. Rev. 1581 (2004). 
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leadership role in black voter suppression.  “[N]o state was more systematic and thorough in its 


efforts to deny or limit voting and office holding by African Americans after the Civil War.” 21  


From the end of Reconstruction to the middle of the 20th century, the state,  


 


…adopted virtually every one of the traditional “expedients” to obstruct the exercise of the 


franchise by blacks, including literacy and understanding tests, the poll tax, felony 


disenfranchisement laws, onerous residency requirements, cumbersome registration 


procedures, voter challenges and purges, the abolition of elective offices, the use of 


discriminatory redistricting and apportionment schemes, the expulsion of elected blacks 


from office, and the adoption of primary elections in which only whites were allowed to 


vote. And where these technically legal measures failed to work or were thought 


insufficient, the state was more than willing to resort to fraud and violence in order to 


smother black political participation and safeguard white supremacy.22 


 


Beginning in 1917, Georgia established a county unit voting system to administer elections. The 


county unit system restricted blacks statewide from influencing state elections and maintained 


Georgia political control in rural white counties.  Under the system, each of Georgia’s 159 counties 


was classified as urban, town or rural and granted 6, 4 or 2 units in voting power and permitted the 


candidate who carried the Democratic primary with the most units to be nominated and elected.23 


The county unit system enabled the state to devalue the strength of the urban vote, in Atlanta, 


Columbus, and other areas, therefore minimizing the power of black voters in the state.  Because 


county unit rule effectively disenfranchised black voters concentrated in urban counties, 


gubernatorial candidates such as Eugene Talmadge and Herman Talmadge ran successful, 


explicitly racist campaigns for governor.24 It is not surprising that blacks in Georgia parodied the 


cigarette slogan abbreviated “LS/MFT” (Lucky Strike Means Fine Tobacco) to mean “Lord Save 


Me From Talmadge.”25 


 


Georgia used the county unit system until the early 1960s when, as a result of a series of Supreme 


Court decisions designed to facilitate the “one man, one vote rule,” it became federally mandated 


to draw districts and to apportion legislators equitably.  In  Baker v. Carr, 369 U.S. 186 (1962), a 


Tennessee case, the Court reversed the long held protocol that redistricting was a political question 


immune to federal oversight (and therefore to Supreme Court review) and held that redistricting 


was a justiciable question.26  The Court enforced the terms of the Tennessee Constitution calling 


for decennial redistricting to establish districts of equal population pursuant to a 14th Amendment 


Equal Protection clause.  Tennessee had not redistricted since 1901.  Population shifts in the state 


since 1900 had been significant and it was necessary to revise districting plans to ensure equitable 


districting and representation for citizens. With the concentration of black voters in urban areas, 


the failure of Tennessee to re-district permitted the rural, white counties to control the political 


 
21 McDonald, Odyssey, 2. 
22 McDonald, 3. 
23 New Georgia Encyclopedia, s.v. "County Unit System." by Scott E. Buchanan, accessed August 9, 2019, 
https://www.georgiaencyclopedia.org/articles/counties-cities-neighborhoods/county-unit-system. 
24 McDonald, Odyssey, 80-4. 
25 Stetson Kennedy, The Klan Unmasked: With a New Introduction by David Pilgrim and a New Author’s Note, 
(Tuscaloosa, Alabama: University of Alabama Press, 1990), 169. 
26 See Colgrove v. Green, 328 U.S. 549 (1946) (The federal judiciary has no power to interfere with apportionment 
of state legislatures). 
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process. In additional cases, the court extended the equitable districting logic.  In Wesberry v. 


Sanders, 376 U.S. 1 (1964), the Supreme Court held that House of Representative districts must 


be relatively equal in population; and in Reynolds v. Sims, 377 U.S. 533 (1964), the Court held that 


for districting purposes, total population would be assessed to facilitate redistricting and not be 


limited to some other unit, for example, ‘all voters.’  The Court ultimately concluded that 


representation is for district populations and not just for voters.27  Subsequent lawsuits resulted in 


the redrawing of districts nationwide.   


 


Georgia had not redistricted in decades. Instead it used the county unit system.  The state did not 


desire districting that would ensure equitable districts or apportionment.  However, as a result of 


the ‘one man, one vote’ line of cases, Georgia was federally mandated to establish equality of 


representation based on fairly drawn districts that contained roughly similar population numbers 


and evenly apportioned representation.  In 1963, Georgia was forced to abolish the county unit 


system that allowed white counties to control elections.28  


 


On the other hand, Baker did not strike the entire bevy of voter restrictions exercised in Georgia.  


These did not come under fire until the next year, when the Voting Rights Act of 1965 was passed.  


Georgia state and local governments immediately pushed back against the VRA and took action 


designed to continue to use racially discriminatory voting tactics and to avoid regulation by the 


Act. This was not a surprise—Georgia resisted all civil rights legislation that affected all voters, 


including the Baker v. Carr line of cases, Brown v. Board of Education, and civil rights legislation 


passed specifically to benefit blacks in 1957, 1960, 1964 and 1968.   


 


When the VRA of 1965 was being proposed and debated in Congress, Georgia representatives 


complained vehemently that the law was an inappropriate imposition on states sovereignty.  The 


Georgia governor, Carl Sanders, wrote to President Lyndon B. Johnson “urging defeat of the 


voting rights bill.”29  In his nine-page letter, Sanders argued that states determine all aspects of 


voting.  He objected to the prohibition against literacy tests, and called the empowerment of federal 


registrars “extreme.”30 Overall Sanders considered the Act “unnecessary” despite the state’s 


culture of voter discrimination, or more accurately, because of it.31   


 


The VRA required Georgia to submit changes in voting laws or procedures for preclearance by 


the Department of Justice (“DOJ”).  When the VRA passed, Georgia supported the lawsuit brought 


by the state of South Carolina attacking the constitutionality of the Act.32 When the lawsuit failed, 


Georgia refused to comply with the law generally and with the preclearance process specifically.  


Georgia government–large and small –immediately passed laws and enacted procedural changes 


to voting to minimize the impact of regulation under the VRA and to ensure white supremacy.  


The state passed a new election code that made registration for blacks even harder than before the 


VRA, and established majority vote protocols, numbered post requirements, and other procedures 


 
27 Alexander Keyssar, The Right to Vote: The Contested History of Democracy in the United States (New York: Basic 
Books ,2000), 286. 
28 Gray v. Sanders, 372 U.S. 368 (1963). 
29 McDonald, Odyssey, 11. 
30 McDonald, 11 
31 McDonald, 12. 
32 South Carolina v. Katzenbach, 383 U.S. 301 (1966). 
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to dilute black voting power. These provisions were intentionally designed to curtail black 


enfranchisement.  The sponsor of the state majority vote bill, for example, blatantly urged its 


passage to prevent black bloc voting power.”33 And, the state refused to submit new laws for 


preclearance. Between 1965 and 1968, the state submitted exactly one of its hundreds of voting 


law changes to the DOJ for preclearance.34 


 


Key to Georgia’s VRA resistance campaign was the use of at-large election schemes by local 


governments and school boards. With white bloc voting, it was impossible for blacks to gain an 


electoral foothold in an at-large district. In Georgia, after 1965, local jurisdictions that did not 


already use at-large voting switched from single member political and school board districts to at-


large voting systems.  At-large voting systems diluted black votes and ensured that, despite an 


expanded black electorate in places like Atlanta, whites could control the votes. By 1968, fewer 


than half of eligible black voters were registered to vote in most Georgia counties.35   Blacks who 


attempted to run for office in the state in the mid-1970s were hamstrung by the racial 


discrimination endemic to the state franchise.  It was virtually impossible for blacks to campaign 


in rural areas and therefore to mount a successful campaign for many offices.36   


 


The VRA was designed to solve the problem of black voter access and therefore was designed to 


expire if it were no longer necessary.  However, due to the slow pace of compliance by 


governmental entities because of the resistance to including blacks in the citizenry in a nation 


where whiteness was defined as “not black,” and where the foundation of the national economy, 


arguably, was based on the enslavement and the non-inclusion of blacks into the polity, Congress 


renewed the law every time that it came up for renewal.  The VRA preclearance provisions were 


renewed in 1970, 1975, 1982, and 2006.  Preclearance for voting changes was enforced for 48 


years, from 1965 until 2013. 


 


The state of Georgia resisted the VRA and opposed being covered by the preclearance provisions 


from the time the law was proposed until the Shelby County v. Holder decision in 2013 when the 


preclearance schema was struck down.37 Georgia state representatives argued against the 


legislation in 1970 and 1975, boycotted the 1982 hearings and strongly opposed preclearance in 


2006. At the last reauthorization session in 2006, when the two parties agreed that they would 


renew the Act essentially “as is,” Georgia representatives wasted no time in taking the lead in an 


effort to rebel against the “as is” agreement on the floor. At no point did the state of Georgia agree 


with the legislation or accept that it should be subject to VRA coverage. 


 


While under the auspices of the VRA, the state engaged in discriminatory districting drawn to limit 


the black vote.  In 1971, the state made new districts for congress.  The plan was unfriendly to 


black voters.  The plan divided black Atlanta into three districts to ensure that the 5th district was 


majority white.  The plan excluded the residences of Andrew Young and Maynard Jackson to 


prevent them from running for Congress, yet it included the residences of several potential white 


5th District candidates.  White state legislators drummed up support for the plan by threatening that 


 
33 Runoff Bill Revived by Senate Unit: Majority Vote Plan Sent to Sub-Panel, Atlanta Constitution, March 1, 1963.  
34 McDonald, Odyssey, 130 
35 McDonald, 130. 
36 McDonald, 155. 
37 Shelby County v. Holder, 570 U.S. 529 (2013). 
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if the 5th district maintained a black majority, it was highly likely that Julian Bond would be elected 


to Congress. 38 Georgia representatives insisted that the proposed districting plan was necessary to 


protect the state despite its severely irregular shape.  When the district plan was reviewed under 


the VRA, the federal government forced the state to return Young and Jackson’s residences to the 


5th district and to increase the black percentage in the 5th district to 44% from 38%. In 1972, 


Andrew Young was elected under the 1971 redistricting plan, “the first black person elected to 


Congress from Georgia since Reconstruction.”39  


 


The application of the VRA did contribute to a decrease in voter suppression in Georgia despite 


state and local action.  Franchise reform under the law was achieved by black civil rights activists 


and plaintiffs aided by civil rights attorneys, attorney members of organizations like the NAACP, 


ACLU, SPLC, and the Department of Justice, even if it was ultimately precarious.40 In 1973, the 


Supreme Court decision, White v. Regester, “gave a huge boost to the voting rights enforcement 


campaign in Georgia.”41 In White, the Supreme Court invalidated an at-large election district in 


Texas based on a theory of vote dilution.42 The Court held in White that single member districts 


were necessary to integrate black voters and to allow them the potential to elect candidates of their 


choice.43 Subsequently, many challenges were filed in Georgia against at-large jurisdiction 


systems used in city and school board elections – none of which had been precleared by the 


Department of Justice.44 Federal courts struck a number of at-large systems challenged in court.  


In Fulton County, for example, a federal court disqualified the at-large voting system because the 


county remained inaccessible to blacks on an equitable basis.  The court concluded that “there was 


a history of undisputable, pervasive de jure racial segregation in Georgia and Fulton County,” and 


that “the government had never been equally open to participation by black and white members of 


the community.”45  The court noted that no black had served on the County commission or as a 


department head, and that racist campaign tactics and voting procedures persisted including the 


majority vote rule and numbered post requirements, all designed to maintain inequitable access to 


the county franchise. 46  Similar decisions applied to local government and school board lawsuits 


across the state.47 


 


Georgia government actors also abruptly changed rules to deter blacks from running for and 


securing elected offices.  In 1972, when John E. White, of Albany, GA, an employee of the 


Dougherty County Board of Education, announced that he would run for a seat in the Georgia 


House of Representatives, the first black candidate to do so since Reconstruction, the Board 


adopted a new rule, “Rule 58” the following month.  Rule 58 required Board employees to take an 


unpaid leave of absence while running for or serving in a government office.  White subsequently 


ran for office three times and lost more than $11,000 in unpaid salary as a result.  White sued 


 
38 McDonald, Odyssey, 149-150. 
39 Bartlett C. Jones, Flawed Triumphs: Andy Young at the United Nations (Lanham, Md.: University Press of 
America, 1996), 3. 
40 Mc Donald, Odyssey, 195-6. 
41 McDonald, 159. 
42 White v. Regester, 412 U.S. 755 (1973). 
43 White, at 769. 
44 McDonald, Odyssey, 158-163. 
45 Pitts v. Busbee, 395 F. Supp. 35, 40-1 (N.D. Ga. 1975). 
46 Pitts, 395 F. Supp. 35, at 40. 
47 McDonald, Odyssey, 160. 
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arguing that Rule 58 had not been precleared under Section 5 of the VRA even though it was a 


“standard, practice or procedure with respect to voting,” enacted by a covered jurisdiction.48  White 


stressed that he was the first black person to run for the General Assembly from the county and 


that no other Dougherty County employees had been subject to the same rule.  Ultimately, the 


Court affirmed the decision that pursuant to the precedent in Allen v. State Board of Elections, 393 
U.S. 544 (1969), and contemporary cases, Rule 58 should have been submitted for preclearance.  


The Court enjoined application of the law and ordered preclearance compliance.  


 


By imposing a financial loss on [Board] employees who choose to become candidates, [the 


Rule] makes it more difficult for them to participate in the democratic process and, 


consequently, restricts the field from which the voters may select their representatives.49  


 


While subject to the VRA in 1975, Georgia continued to engage in discriminatory action. 


Georgia’s 1981 redistricting plans again drew objections including the plans for congressional, 


state and local redistricting.  In a repeat of the antics of the early 1970s, white legislators rejected 


the plan proposed by the black politician from Fulton County, Julian Bond, in favor of a plan that 


would maintain white majority voting strength.50  Julian Bond’s proposed plan to increase the 


percentage of the black vote in the 5th district to 69% was rejected. Legislators complained that the 


plan would cause white flight and racial discord.51 Instead, white legislators submitted a plan for 


that would reduce the power of black voters in Fulton County.52   


 


By 1982, the state still had very few black elected officials.  Black officials reliably hailed from 


majority black districts.  Only 3% of the county governing board members were black and there 


were no blacks elected to statewide office.53 The low numbers were the result of at-large election 


systems and other policies that prevented blacks from winning elections in the state.  Preclearance 


compliance by the state had improved but approximately 361 acts of the general assembly and an 


unknown number of local changes remained unsubmitted.54  


 


The resulting court challenge by Georgia to the Department of Justice denial of preclearance of its 


districting plan, is notable. The case was reviewed by the United States District Court for the 


District of Columbia.55  State legislators were so blatantly racist that the state could not prove lack 


of discriminatory intent.  Complicating matters was the attempt by the state to create a district for 


“mountain communities” which they justified for the same kind of reasons that justified black 


voting strength in the 5th ,, i.e., district voters in the mountain areas maintained similar opinions 


and voting interests and so should be districted together.  


 


The chair of the Georgia House appropriations committee, Joe Mack Wilson, who dominated the 


redistricting process in the lower chamber and who often expressed his hate for “blacks and 


 
48 42 U.S.C. 1973c; Dougherty County, Georgia, Board of Education et al., dv. White, 439 U.S. 32, 35 (1978). 
49 White v. Dougherty County, Georgia, Board of Ed., 431 F. Supp. 919 (M.D. Ga. 1977). 
50 Busbee 549 F. Supp. at 499 (D.D.C. 1982); McDonald, Odyssey, 168. 
51 Busbee, 549 F. Supp. at 494, 510. 
52 McDonald, Odyssey, 169-173. 
53 McDonald, 175. 
54 McDonald, 175 
55 Busbee, 549 F. Supp. 494.  
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Republicans,” caused the DOJ to reject the plan.  When a member of the reapportionment planning 


committee was deposed, and asked about Mr. Wilson, she admitted that she was taken aback by 


Wilson’s blatant expressions of dislike for blacks and Republicans and the language that he used 


to convey that information.  When asked to specify, Dorothy Felton testified that instead of 


“blacks” he used the word “Niggers.”56  


 


At that moment, in the small conference room in the Richard B. Russell Building in 


downtown Atlanta where the deposition was being taken, the state effectively lost its 


preclearance case.57 


 


The district court found that racial discrimination was the purpose of the 1981 plan, and it noted 


that the state treated black and white districts in a disparate manner.  The Court made an explicit 


finding that Mr. Wilson was a “racist.” Ultimately the state districting plan included a 65% black 


voting percentage in the 5th district. That plan resulted in the election of John Lewis to the 5th 


district in 1986 in a contest against Julian Bond. 58 


 


Lawsuits were unsuccessful at getting the majority vote rule eradicated using the VRA.  In 1990, 


Georgia plaintiffs brought a challenge to the statewide majority vote requirement.  Plaintiffs 


claimed that the policy was adopted with a discriminatory purpose and that it had a discriminatory 


effect on black candidates and voters. But, during depositions and testimony, Georgia state 


representatives who participated in the 1964 process either denied that the bill was motivated by a 


desire to suppress votes or they claimed that they could not remember the intention of the 


legislation. The chief sponsor of the bill in the state house, Denmark Groover, blatantly encouraged 


support for the law in 1964 to “thwart election control by Negroes and other minorities” and to 


hinder federal efforts to register black voters.59  Plaintiffs witnesses also provided evidence that 


the majority vote rule was enacted to ensure limits on black electoral power, but the Court 


disagreed and rejected the claim.  The Court held that the policy was not intentionally 


discriminatory and that legislators who passed the 1964 bill did not pass it to achieve race 


discrimination.  


In 2006, Georgia state representatives took the lead in opposing reauthorization of the VRA and 


preclearance. After the two parties agreed to renew the Act “as is” by not objecting to it on the 


floor, Georgia Representative Lynn Westmoreland refused to abide by the agreement. Before the 


hearings could begin, in a closed-door GOP meeting, Representative Lynn Westmoreland (GA) 


led colleagues from Georgia, Texas, Oklahoma, Michigan, Florida, and Alabama in a demand for 


debate to express on the record their opposition to the VRA and to preclearance in particular.   


Westmoreland argued that the reauthorization of preclearance would fail to acknowledge state 


improvements in voting rights since the inception of the VRA in 1965.  Westmoreland averred that 


it would be unfair to covered states like Georgia that had significantly improved their voting 


records under the VRA to reauthorize the preclearance rubric “as is”.60  The closed-door meeting 


 
56 McDonald, Odyssey, 170. 
57 McDonald, 170. 
58Dudley Clendinen, “Ex Colleague Upsets Julian Bond in Atlanta Congressional Runoff,” The New York Times, 
September 3, 1986.  
59 McDonald, Odyssey, 12. 
60 Hulse, Carl. “Rebellion Stalls Extension of the VRA,” The New York Times, June 22, 2006. 
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became so heated that Jim Sensenbrenner walked out and the originally scheduled hearings were 


delayed indefinitely.   


Hearings finally began in June, but only on the condition that the Republican “rebels” be permitted 


to ignore the pre-existing agreement not to debate and be allowed to propose amendments.61   


Rebels proposed four amendments.  All four failed.  Supporters of the reauthorization bill called 


the four amendments “poison pills” and described them as “mean spirited.”62 But Westmoreland 


and his supporters claimed they were attempting to protect the law by making it applicable 


nationwide. 63   According to Westmoreland, it might have looked as if “some old boys from the 


South” were trying to do away with the civil rights law, but they were actually trying to save it. 


“These old boys are trying to make it constitutional enough that it will withstand the scrutiny of 


the Supreme Court.”64  Needless to say, white Georgia legislators voted against the reauthorization 


of the VRA in 2006.  


 


Very recently, the state has been reported to have engaged in discrimination against Puerto Rican 


voters in a manner that seems eerily similar to former segregation tactics.  In July 2019, the Atlanta 


Journal Constitution (“AJC”) reported that Puerto Rican voters have had difficulty obtaining 


driver’s licenses in the state.  When Puerto Rican citizens have visited the Georgia Department of 


Driver Services (“DDS”), many have had their birth certificates and other documents confiscated, 


fraud investigations against them initiated, and have been subjected to questioning.  A Puerto 


Rican expert commented that he was unable to answer some of the questions that he was asked. 65  


 


When a U.S. citizen obtains a driver’s license in the state of Georgia, they are also registered to 


vote if eligible.  By preventing Puerto Rican residents from obtaining driver’s licenses, the state is 


also denying the same U.S. citizens the right to vote.  Under the Privileges and Immunities clause 


of the Constitution, Puerto Ricans are entitled to be treated as if they are the resident of any other 


state in the nation or Washington D.C. 66 If a person is a citizen of the United States, which Puerto 


Ricans are, when he or she obtains a driver’s license they should be registered to vote. Because 


non-citizens are not entitled to be registered for the franchise, the Secretary of State is obligated 


by law to confer with the head of the Driver’s License Bureau to establish appropriate protocols. 


The Secretary of State appears to be treating citizens of Puerto Rico, who are often people of color, 


differently.  The state of Georgia has a long history of using voter suppression tactics against black 


voters.  The questioning of Puerto Rican citizens evokes memories of the same kinds of tactics 


used when Georgia administered literacy and understanding tests as a part of its effort to 


discriminate against black voters before 1965 and since. According to the AJC, more than 93,000 


Puerto Ricans live in the state of Georgia. 


 


 


 
61 Fuller, Jaime. “The Fix: Republicans Used to Unanimously Back the Voting Rights Act. Not Any More” The 
Washington Post, June 26, 2014. 
62 Ed. Daniel McCool, The Most Fundamental Right, (Bloomington, Indiana: Indiana University Press, 2012), 14. 
63 Lyman, Rick. “Extension of Voting Rights Act Likely Despite Critics,” The New York Times, March 29, 2006.  
64 Amanda Becker, “Voting Rights Act At Risk?” CQ Weekly, Feb 2, 2013, 
http://public.cq.com/docs/weeklyreport/weeklyreport-000004214386.html. 
65 David Wickert, “Georgia agency under scrutiny for treatment of Puerto Ricans,” AJC, July 12, 2019. 
66 8 U.S.C. 1402 
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Caban Gonzalez has a pending lawsuit alleging that when he attempted to apply for a driver’s 


license after satisfying the 30-day residency requirement, that he was subject to requirements only 


applied to Puerto Ricans.  Gonzalez alleges that the DDS inspector confiscated his documents, 


asked him questions about Puerto Rico, and ultimately had him arrested for fraud.67  Gonzalez 


further alleges that he submitted a valid Puerto Rican driver’s license, dated 2014, a pay stub and 


his social security card.  Others have alleged that when they have submitted Puerto Rican birth 


certificates in order to obtain a Georgia driver’s license that they have been flagged and accused 


of fraud.68  The DDS claims that all driver’s license applicants are treated according to law, but 


Shevondah Leslie, a representative of the DDS, admitted that the DDS does use a document from 


the department titled, “Puerto Rican Interview Guide” which the DDS also claims is not authorized 


by the DDS.69 


 


Counties in Georgia have also recently been involved in disputes about whether to close voting 


precincts in predominately black areas.  Before the 2018 midterm elections, the Randolph County 


Board of Elections voted 3 to 0 to close seven majority black precincts.  After a public outcry, the 


Board backed down.70  


 


Those critical of the closings are suspicious about the closings and concerned that they will make 


it more difficult for black and low-income voters to access the polls.  These closures also come on 


the heels of a dispute about closing precincts last year causing similar concerns, as even in white 


precincts the closing of polling locations results in a loss of votes by minority and low- income 


voters.  The Secretary of State’s office claimed last year that it does not monitor the number of 


polling places that are closed and that the decisions about precinct closures occur at the county 


level. But former Secretary of State Brian Kemp provided a manual to counties that includes 


information designed to assist counties at deciding to close and closing precincts.  In that manual, 


the former Secretary reminded counties twice that they were no longer required to preclear laws 


with the DOJ in order to close polling locations in areas with “low incomes, small populations and 


substantial minority populations.”71  According to an AJC investigation, since the 2013 decision 


in Shelby v. Holder, 8%, or 214, polling locations have been closed in Georgia.72  


 


 


 


 


 


 


 
67 Elliot McLaughlin, “Fritters and frogs: Is Georgia’s discriminating against Puerto Ricans with driver’s license 
quiz?” CNN, July 4, 2019, https://flipboard.com/@CNN/fritters-and-frogs-is-georgia-discriminating-against-puerto-
ricans-with-driver-/a-HFfMJ3QqTkai2mvPcerwlg%3Aa%3A132361178-cc4de46e51/cnn.com. 
68 McLaughlin, E., “Fritters and frogs” 
69 McLaughlin, E., “Fritters and frogs.” 
70 Richard, Fausset, “Georgia County Rejects Plan to Close 7 Polling Places in Majority Black Areas.” The New York 
Times, August 28, 2018. 
71 Mark Niesse, Maya T. Prabhu and Jacquelyn Elias, “Voting Precincts Closed Across Georgia Since Election 
Oversight Lifted,” The Atlanta Journal Constitution, Aug. 31, 2018, https://www.ajc.com/news/state--regional-
govt--politics/voting-precincts-closed-across-georgia-since-election-oversight-lifted/bBkHxptlim0Gp9pKu7dfrN/. 
72  Niesse, M; Prabhu, M; Elias, J; “Precincts Closed.” 
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Opinion:  Georgia’s suppression of people of color’s right to vote is consistent with the long 


history of Georgia and Southern states. 


 


a. The basis and reasons for my opinions are set forth below along with the facts and data 


I considered.   


The United States Constitution has no explicit grant of the right of individuals to vote. Article I 


Section 4 of the Constitution states that “[t]he Times, Places and Manner of holding Elections for 


Senators and Representatives, shall be prescribed by each State by the Legislature thereof; but 


Congress may at any time by Law make or alter such Regulations, except as to the Place of Chusing 


(sic) Senators.”73  


 


When the Constitution was adopted, each state decided which individuals in the state had the right 


to vote. Pursuant to Article 1 Section 4 and the reserved powers of the 10th Amendment, states 


have historically understood themselves as constitutionally able to regulate elections, and 


traditionally Georgia has exercised that right by suppressing the black vote.  State governments 


administer elections, determine their time, place and manner, decide who will have access to the 


polls, what the district boundaries will be, how representation will be apportioned, how registration 


will work, how ballots will be handled, and what will be the responsibilities of the elected official 


once elected.  Southern states considered the power to administer electoral functions critical to 


their ability to be independent of the federal government, and key to their ability to control state 


politics, economy and governance. Most important to Southern states in this regard was the ability 


to exclude black voters from the electorate.  In this regard, the state of Georgia has acted as a 


“laboratory of democracy,” in a number of instances in the development of national voter 


suppression measures against minorities, throughout U.S. history, emulated by other states.74  


 


Several sections of the Constitution seem to imply that individuals have a right to vote. Article I 


Section 2 states that the House of Representatives will be composed of members chosen “by the 


people of the several states.”75 Several amendments also make it appear that U.S. citizens are 


constitutionally empowered to vote.  The 14th Amendment prohibits states from denying persons 


in their jurisdiction the equal protection of the laws, including with respect to the right to vote.76 


The Fifteenth Amendment provides that the right to vote “shall not be denied or abridged by the 


United States or by any State on account of race, color, or previous condition of servitude.”77  The 


17th Amendment indicates that senators will be “elected by the people.”  The 19th Amendment 


forbids denial of the “right of citizens of the United States to vote … by the United States or by 


any State on account of sex.”78  The 23rd Amendment facilitates presidential elections for D.C. 


residents.79  The 24th Amendment prohibits poll taxes.80 The 26th Amendment states that the right 


 
73 U.S. Const. article I, section 4.  
74 New State Ice Co. v. Liebmann, 285 U.S. 262 (1932), “Laboratories of democracy" is a phrase popularized by U.S. 
Supreme Court Justice Louis Brandies to describe how a "state may, if its citizens choose, serve as a laboratory; and 
try novel social and economic experiments without risk to the rest of the country. 
75 U.S. Const. article I, section 2. 
76 U.S. Const. Amendment XIV. 
77 U.S. Const. Amendment XV. 
78 U.S. Const. Amendment XIX. 
79 U.S. Const. Amendment XXIII. 
80 U.S. Const. Amendment XXIV. 
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to vote will not be denied to those eighteen years of age or on account of age.81 A number of these 


amendments were proposed because states were prone under the original Constitution to exclude 


particular factions of voters, including those based on race and gender.   


 


Surprisingly, after the American Revolution, several states included blacks as part of their 


electorate. “African Americans were enfranchised in North Carolina, Massachusetts, New York, 


Pennsylvania, Maryland and Vermont.”82 Only a few states restricted voting based on race and in 


1790, after the ratification of the Constitution, “only Virginia, Georgia, and South Carolina” had 


formal rules that prevented blacks from voting.83  By 1855, Massachusetts, Vermont, New 


Hampshire, Maine and Rhode Island were the only states that did not exclude black voters, 


however these states had very small black populations. In fact, just before the Civil War, five New 


England states allowed blacks to vote based on the same qualifications as whites.84 However, after 


the Civil War, states that allowed blacks to vote began to restrict access to the franchise to white 


men only.85  It should be noted that all states at this time barred women from voting.  


 


In the South, black enfranchisement was widely rejected from the start.86 The black slave labor 


system yielded major economic benefits that motivated Southern state governments to actively 


exercise race-based voter suppression.  The denial of the franchise was codified in state 


constitutions and/or by state statute, was not prohibited by the U.S. Constitution, and was socially 


accepted and expected to ensure the social, political, and economic order of the state.  The state of 


Georgia showed its early commitment to black voter suppression when its constitutions prohibited 


blacks from voting.   


 


The conclusion of the Civil War brought with it an expectation of civic engagement by blacks 


residing in the many states.  Legislative enactments by Republicans laid the groundwork for a 


franchise that included newly freed slaves.  President Lincoln urged the passage of the 13th 


Amendment to codify the freedom of slaves with a permanence not provided by either of the 


Emancipation Proclamations. The first Proclamation applied only to the Union states (some of 


which were slave holding) and had no impact on the legal apparatus of the Confederacy.87  The 


second Emancipation Proclamation freed slaves in the South but was essentially an executive 


order, not imbued with the more permanent nature of a Constitutional amendment. 88    


 


The 13th Amendment, passed in 1865, ended the social death caused by the designation of slave 


and ended the legal presumption that those born of black mothers were slaves.  Now involuntary 


servitude and slavery were prohibited, “except as a punishment for a crime whereof the party had 


 
81 U.S. Const. Amendment XXVI. 
82 Bridgett A. King and Kathleen Hale, Eds., Why Don’t Americans Vote: Causes and Consequences (Santa Barbara, 
ABC-CLIO, LLC 2016), xvi. 
83 King and Hale, Why Don’t, xvi.  
84 King and Hale, Why Don’t, xvi. 
85 King and Hale, Why Don’t, xvi. 
86 King and Hale, Why Don’t, xvi. 
87 Lincoln, A. (1862) Preliminary Emancipation Proclamation. Retrieved from the Library of Congress, 
https://www.loc.gov/item/scsm000950/.   
88 Emancipation Proclamation, January 1, 1863; Presidential Proclamations, 1791-1991; Record Group 11; General 
Records of the United States Government; National Archives. 
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been duly convicted” inside the United States, “or any place subject to its’ jurisdiction.”89 Radical 


Republicans were unable to glean support for a specific enfranchisement requirement and include 


it in the 13th Amendment,90 and Southern states were resistant to the advent of blacks’ civil rights. 


To avoid compliance, Southern states passed black codes to revise the social structure in effect 


before the war and ensure the viability of the southern social, political and economic hierarchy and 


the persistence of white supremacy. 91Custom and enforcement of the black codes resulted in the 


exclusion of blacks from the franchise despite the amendment of the U.S. Constitution.   


 


The Lincoln (and later the Johnson) Reconstruction programs did not include black suffrage as a 


requirement. Lincoln’s plan, issued in December of 1863, the “Ten Percent Plan,” pardoned and 


restored property to former rebels willing to take an oath of allegiance to the Union.92  Once 10% 


of voters in a jurisdiction took the oath, voters could establish a new state government that would 


be recognized by the president.93  President Johnson in fact promised the radicals that he would 


include suffrage as a redemption requirement.  Radical Republicans “… wanted to make universal 


manhood suffrage a prerequisite for the readmission of the former Confederate states to the 


Union.”94  Johnson’s plan did not include black suffrage. When Johnson put his Reconstruction 


plan into action, Congress was in recess and Johnson hoped that he could have Reconstruction 


complete before Congress and its Radical Republican members returned to session in December 


of 1865.  His assumption was incorrect.95 Subsequently, the President clashed with Radical 


Republicans who craved the ability to establish a black franchise, in large part to expand the 


parties’ influence in the South.   


 


In response, moderate Republicans passed the Freedman’s Bureau Bill and the Civil Rights Act of 


1866, to confer national citizenship and basic civil and economic rights to blacks.96 The 


Freedman’s Bureau Act provided aid to former slaves including food, housing, education, health 


care, employment contracts and land acquisition.97  The CRA of 1866 allowed freedmen to own 


property, make contracts, and sue.98 Moderate and Radical Republicans then proposed the 14th 


Amendment to further solidify black citizenship and ensure black access to the polity.   


 


The 14th Amendment, adopted in 1868, was designed to provide a basis for black suffrage though 


it did not do so affirmatively.  Instead, the Amendment forbade discrimination at the polls based 


on race and stipulated that states denying any male residents over the age of 21 the right to vote 


would suffer a reduction in their delegation to the U.S. House, “in the proportion which the number 


of such male citizens shall bear to the whole number of male citizens twenty-one years of age in 


such state.”99 However, the Section 2 sanctions were never enforced and did not dissuade states 


 
89 U.S. Constitution Amend. XIII; States, including Georgia took advantage of the “convicted of a crime” ca 
90  Xi Wang, The Voting Rights Act: Securing the Ballot ed. Richard Valelly, (Washington, D.C. CQ Press, 2006), 5-6. 
91 Xi Wang, 7.  
92 13 Stat. 737 (August 31, 1964); Xi Wang, African American Voting, 5. 
93 Xi Wang, African American Voting, 5. 
94 Xi Wang, 6.  
95 Reconstruction: America After the Civil War, Henry Louis Gates Jr., PBS Documentary, April 2019 
96 13 Stat. 507 (March 3, 1865); 14 Stat. 27-30 (April 9, 1866). 
97 13 Stat. 507 (March 3, 1865). 
9814 Stat. 27-30 (April 9, 1866). 
99 US Constitution, Amend. XIV. 
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from race discrimination in the franchise.  This failure was in part because Radical Republicans 


were unable to secure nationwide support for an integrated franchise.100 


 


The 14th Amendment did provide fuel for Radical Republicans to push for enfranchisement in 


Washington D.C. and the federal territories, which was achieved in 1867.  Ten former Confederate 


states, Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, South 


Carolina, Virginia and Texas, were placed under military control and required to write new 


constitutions, ratify the 14th Amendment, and establish black suffrage.   


 


The radical wing of the Republican Party took over Southern Reconstruction from President 


Johnson in 1867.  Radical Republicans were interested in preventing the return of the same 


southern gentry who ran Southern governments prior to the Civil War, and in establishing a 


foothold for the Republican Party in the South.  As a result, Radical Republicans were extremely 


interested in black inclusion in the franchise.  In 1867, Radicals established martial law in the 


South, creating military districts and inserting Republican leadership into Southern government. 


Radical Reconstruction lasted from 1867 until the Hayes-Tilden Compromise in 1877.  


 


Pursuant to the First Reconstruction Act, approximately 735,000 blacks and 635,000 whites were 


registered to vote in the former Confederacy.101  In five of those states, black voters were the 


majority.102  Six states ratified new constitutions pursuant to the Second Reconstruction Act passed 


in March, 1868.103  In June, seven more states, Alabama, Arkansas, Florida, Georgia, Louisiana, 


North Carolina, and South Carolina, were readmitted with the proviso that none ever “amend their 


constitutions to deny African Americans the right to vote.”104  Moderate Republicans again sought 


the passage of a constitutional amendment and passed the 15th Amendment in 1870.105 Like the 


construction of the 14th Amendment, the 15th Amendment did not affirmatively grant blacks the 


right to vote, instead it forbade voter discrimination based on race.  


 


However, the prospect of a successful black electorate was an anathema to white Georgians and 


other Southerners.  Southerners generally feared that if granted the franchise, blacks, who made 


up a majority of the population in most deep South states, would take control of the social, political 


and economies of the states, hence the widespread violence and other efforts to disenfranchise 


blacks was waged during Reconstruction.  “[I]ntimidation [was] used on an extensive scale.” In 


many localities, blacks were “not allowed, under penalties of severe reprisals, to show their faces 


in town on election day.”106  Other devices were also widely used.  Polling places were established 


at significant distances from black communities and common modes of transportation to access 


polling places were destabilized at election time.  Polling places were moved without notice, 


ballots went unrecognized, ballot boxes were “stuffed” with fraudulent ballots, and vote counts 


were manipulated.  According to historian John Hope Franklin: 


 


 
100 Xi Wang, African American Voting, 8.  
101 14 Stat. 428-430 (March 2, 1867). 
102 Xi Wang, African American Voting, 9. 
103 15 Stat. 41 (March 11, 1868); Xi Wang, African American Voting, 10. 
104 Xi Wang, African American Voting, 10. 
105 U.S. Constitution Amend. XV.  
106 John Hope Franklin, Slavery to Freedom: A History of Negro Americans, 3rd. Ed. (Alfred A. Knopf 1967), 333. 


Case 1:18-cv-05391-SCJ   Document 92   Filed 08/15/19   Page 15 of 32







 16 


The practice of stuffing ballot boxes was widespread.  Criminal manipulation of the 


counting gave point to the assertion of an enthusiastic Democrat that “the white and black 


Republicans may outvote us, but we can out count them.107 


 


The “bloodiest single instance of racial carnage in the Reconstruction era, the Colfax massacre”108 


was motivated by black suffrage.  On Easter Sunday 1873, after a contested election for governor 


in 1872 in Louisiana, armed white Democrats murdered Republican freedmen and black state 


militia who occupied the Grant Parish courthouse to ensure that the Republican governor was 


seated. Most of the blacks were killed after they surrendered and 50 more were killed later that 


evening after being held as hostages. According to historian Eric Foner, 288 blacks lost their lives 


in the fray.109  


 


In the related judicial review of the incidents, which culminated in the United States v. Cruikshank 


decision, the Supreme Court held that the Enforcement Acts of 1870 which were specifically 


designed to punish the kind of terroristic violence that occurred at Colfax, was not applicable.110 


The Court held that because the offenders were private actors and not state actors acting under 


color of state law, they were not regulated by the statute.111 The Court held too that the Due Process 


and Equal Protection Clauses of the 14th Amendment applied only to state action and not to the 


actions of individuals at large.  “The 14th Amendment prohibits a State from depriving any person 


of life, liberty of property, without due process of law: but this adds nothing to the to the rights of 


one citizen against another,”112 said the Court.  The Court stressed the boundaries of federalism 


and refused to incorporate the Bill of Rights.113  


 


The presidential election of 1876 dealt “[t]he final blow to black suffrage was dealt by the 1876 


presidential election, perhaps the most bitterly fought presidential contest of the nineteenth 


century.”114  The election returns resulted in disputed electoral votes which were ultimately granted 


to Republican candidate Rutherford B. Hayes as part of a compromise between the two parties. In 


exchange for the presidency, Republican Hayes pledged to restore “home rule” in the South and 


to withdraw federal troops from the south, which he did in April, 1877. Once federal restrictions 


were lifted, Republican Party government largely collapsed in the South which was recaptured, or 


“redeemed” by Democrats.115  Democrats specifically, and white Southerners generally, were 


rabid about suppression of black suffrage to ensure the survival of white supremacy and to 


maintain control of the social, political and economic systems that controlled government before 


the Civil War. 


 


 
107 Franklin, p. 333. 
108 Eric Foner, Reconstruction: America’s Unfinished Revolution, 1863-1877 (New York: Perennial Classics, 2002), 
437.  
109 Foner, 437. 
110 16 Stat. 140-146 (May 31, 1870). 
111 United States v. Cruikshank, 92 U.S. 543, 546 (1876). 
112 Cruikshank, 92 U.S. 554. 
113 Cruikshank, 92 U.S. 554. 
114 Xi Wang, African American Voting, 15. 
115 Xi Wang, 15. 
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Wide scale black voter participation did not end immediately after the Hayes- Tilden Agreement.  


Blacks voted in the 1880s and continued to hold elected positions until 1890.116 But, over the 


course of 1880 to 1890, all former Confederate states engaged in some set of tactics to ban black 


voters from access to primaries and elections within their boundaries. “Virginia for example, 


reapportioned or gerrymandered its voting districts five times within seventeen years to nullify 


Negro ballots.”117 The state added petty larceny to the list of suffrage disqualifications,” and used 


a complicated balloting system.118 Southern states instituted poll taxes, and Georgia passed one in 


1877. It was upheld as constitutional by the Supreme Court in 1937.119  


 


Southern states instituted confusing balloting processes, enacted highly centralized election codes, 


and adopted white primaries.  South Carolina, for example, used a system of specific ballot boxes 


that demanded a voter deposit his vote into the correct box but forbade poll workers to speak with 


voters. Incorrectly boxed ballots were discarded.120  


 


In Louisiana, black voter registration fell from 95.6 percent before an 1896 registration 


law, to 9.5 percent immediately thereafter, to 1.1 percent in 1904.  Black voter registration 


in Alabama plummeted from 180,000 in 1900 to 3,000 in 1903.  Registration figures 


undoubtedly overstated turnout.  In Mississippi, black voter turnout was estimated at 29 


percent in 1888, 2 percent in 1892, and 0 percent in 1895. 121 


 


Not only did this mean that blacks could no longer vote but it also meant they lost electoral offices 


and related power. Elected officials usually controlled not only the aspects of power related 


directly to their elected office but also held auxiliary powers held as a result of being an elected 


office holder.  For example, elected officials sometimes had influence over the selection of school 


board leadership, the allocation of school funding, and/or over grand and petit jury pools.   Because 


blacks were excluded from elected office, blacks were excluded from all layers of political power 


relevant to viable civic power in the communities in which they lived, in addition to literal 


exclusion from the ballot box.122 


 


All southern whites were not against black franchise after Reconstruction.  For a period, there was 


biracial progressive activism in some areas.  Progressive whites in some localities acknowledged 


their similarities with blacks and were willing to work together with African Americans to ensure 


economic and political survival in the face of elite government control.  Progressive movements 


sustained black economic survival in some Southern cities and towns and the establishment of 


black towns in some states ensured the economic and political progress of blacks in scattered 


Southern and western outposts, many through the early 1920s.  However, progressive alliances 


were threatened by white supremacist and Lost Cause propaganda which eventually split political 


alignment between black and white communities and left blacks alone, alienated from political 


 
116 Michael J. Klarman,  The Voting Rights Act: Securing the Ballot, ed. Richard Valelly (Washington D.C.: CQ Press, 
2006), 37. 
117 Franklin, Slavery to Freedom, 334. 
118 Franklin, Slavery to Freedom, 334. 
119 Breedlove v. Suttles, 302 U.S. 277 (1937). 
120 Franklin, Slavery to Freedom, 334. 
121 Klarman, Black Disenfranchisement, 38.  
122 Klarman, Black Disenfranchisement, 38.  
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power, subject to debasement and violence, and eventually stripped of political power and access 


to local or national government support.123 


 


According to historian C. Vann Woodward, the Jim Crow regime was not an inevitable outgrowth 


of the end of Reconstruction, but he argues, momentum toward the system did emerge after 1876 


and grew in the 1890s.  By 1900, Jim Crow statutes had been enacted in several states, at that point 


commonly restricting passengers aboard trains, but quickly became more varied, and pervasive.  


States passed similar restrictions to one another in “waves of popularity,” across the nation 


expanding Jim Crow laws to waiting rooms, street cars, and eventually for separate street cars.124 


“Whites Only” and “Colored” signs emerged across the South visible at the city and local levels.  


Segregation law expanded too, into employment, state services, amusements, and residential 


living, restaurants and entertainment.125  A majority of states enacted statutory segregation laws 


between 1890 and 1910 and most restricted the franchise based on race. 


 


In this milieu, federal jurists continued to deny blacks relief from discrimination under Jim Crow 


based on theories like that applied in United States v. Cruikshank.126 In the 1883 Civil Rights Cases 


(five consolidated cases concerning discrimination by theaters, hotels, and transit companies that 


refused to serve plaintiffs on the basis of their color in violation of the Civil Rights Act of 1875 


which prohibited race discrimination in services offered to the public), the Court held that 


Congress lacked authority under the 13th and 14th Amendments to restrict private discrimination 


and treatment. 127  According to the Court, the 13th Amendment did absolutely nothing but abolish 


slavery (and did not protect blacks from treatment that conveyed the indicia of slavery).128  The 


Court rejected the idea that the Constitution restricted private actors in the same ways that it 


presumably restrained state action of the same sort.  By habitually interpreting discriminatory 


activity as unrelated to state authority, a trend begun in The Slaughterhouse Cases, there was to be 


no regulation of discrimination under the Constitutional amendments and statutes passed to 


provide protections to antebellum blacks.129   


 


The 1896 Plessy v. Ferguson decision legally justified Jim Crow laws and codified the Cruikshank-


esque analysis of the Reconstruction Amendment cases.130  The Plessy decision parsed coverage 


under the 14th Amendment between activity that could be influenced by the Constitution and that 


which could not. On the issue of whether the East Louisiana Railroad Company needed to abide 


by the states Separate Car Act, the Court agreed that separate accommodations would be required 


for white and black riders.  The Court denied that the law exercised the indicia of slavery and 


 
123 Gates, Reconstruction. 
124C. Vann Woodward, The Strange Career of Jim Crow, 3rd ed. (New York: Oxford University Press, 202), 97. 
125 Woodward, 98-102. 
126 U.S. v. Cruikshank, 92 U.S. 542 (1876). 
127 Civil Rights Cases, 109 U.S. 3 (1883). 
128 Cruikshank, 92 U.S. at 555. 
129  See, The Slaughter-House Cases, 16 Wall. 36 (1873) (holding that the Privileges and Immunities Clause of the 
14th Amendment only protects federal citizenship and not state); United State v. Reese, 92 U.S. 214 (1876); 
The Civil Rights Cases, 109 U.S. 3, 25 (1883) (Striking the Civil Rights Act of 1875 because the 13th Amendment 
“merely abolishe[d] slavery” and did not apply to private acts of discrimination); Plessy v Ferguson, 163 U.S. 537, 
552 (1896) (holding that “separate but equal” is legitimate under the 14th Amendment). 
130 Plessy 163 U.S. at 543-44. 
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therefore held that it did not violate the 13th Amendment.  And the Court upheld the 


constitutionality of separate train cars so long as they were equal in quality, or “separate but 


equal.”131  In effect, the Court tortured the purpose of the 14th Amendment, denied its purpose, and 


flatly rejected the idea that the Court had control over racial interaction.   


The object of the [Fourteenth] Amendment was undoubtedly to enforce the absolute 


equality of the two races before the law, but in the nature of things, it could not have been 


intended to abolish distinctions based upon color, or to enforce social, as distinguished 


from political equality, or a commingling of the two races upon terms unsatisfactory to 


either.132 


The Plessy decision was interpreted as a legal foundation for the Jim Crow system even though 


the decision legally only applied to the case at bar.  The case law was used subsequently to support 


all manner of exclusive public and private, state and federal, racially discriminatory behavior 


including importantly, the exclusion of blacks from the polls.   


 


Voting rights challenges immediately following Plessy, extended its logic.  In Williams v. 


Mississippi, the court held that the state constitutional requirements for voters to take a literacy 


test and pay poll taxes did not discriminate because they applied universally to all 


Mississippians.133  However, a grandfather clause exempted white voters from the literacy 


requirements so that the statute did plainly discriminate against blacks.  The court also denied 


relief in Giles v. Harris, holding that plaintiffs claim of discrimination against the state of Alabama 


was moot where the state voter registration qualifications theoretically applied to all voters and 


where the state did not affirmatively indicate an intention to discriminate.134  And in Giles v 


Teasley, the court similarly rejected plaintiff’s challenge to Alabama’s discriminatory statutory 


registration scheme where he was not permitted to vote because of his race.135 The court held that 


the law was one of general applicability.  In both the Williams and Giles cases, the Court refused 


to restrict even state action.136  The high court persisted in its fundamental theory that private 


interference was not sanctionable by Constitutional challenge.  Constitutional Law scholar 


Michael J. Klarman suggests that the Court understood that its power to control state electoral 


behavior was limited and that sitting justices for the most part were not themselves committed to 


black suffrage or opposed it outright.137  “By 1900, says Klarman, most white Southerners were 


determined to eliminate black suffrage by any means necessary.”138   


 


The other branches of federal government also opposed and refused to protect black voting rights. 


In the mid-1890s, electoral realignment placed Republicans back in control of the House and the 


Senate, the party did not re-invest in black suffrage.139 Republicans did nothing to restore 


Reconstruction voting provisions voided by Democrats during their time in the majority between 
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1894-1910.140  And Congress continued to refuse to enforce Section 2 of the 14th Amendment and 


did not decrease the number of any state delegation for denying the right to vote to back male 


inhabitants,141 despite rampant voter suppression in southern and northern states.   


 


By 1910, Jim Crow ruled the franchise.142 Most U.S. blacks were completely barred from the polls 


and most black office holders had been removed.143  Radical racists took power and maintained it 


in every Southern state.  Openly racist attestations were a part of this effort.  Southern legislators 


were customarily vocal about their intent to maintain black voter exclusion.  For example, Senator 


James Vardaman of Mississippi promised that “every Negro in the state will be lynched” if 


necessary, to ensure white supremacy.144  Hoke Smith of Georgia made black disenfranchisement 


a focus of his successful campaign for governor and connected disenfranchisement to protection 


against race mingling. “The best way to tamp out such notions, he said, was to take the ballot out 


of the hands of the black man.”145 Even the president, William Howard Taft, stated in his 1909 


inaugural address, that the South should not allow itself to be controlled by an “ignorant, 


irresponsible, electorate” and he agreed that the 15th Amendment was no longer being upheld by 


public opinion.146  In Georgia, the number of registered voters by 1910 was very small but that 


was irrelevant.  Georgia continued to use a white’s only Democratic primary and the Democratic 


nominee was inevitably elected until 1946 when the Supreme Court struck down the state primary 


system.  


 


Black voters made some progress against Jim Crow and voter suppression in the early 1900s, 


through social movement combined with the efforts of the NAACP and ACLU; however even 


where progress was made, it was slight in relationship to the full-scale voter suppression system 


at work in the nation.  The NAACP was successful in for example Guinn v. United States, where 


the Court agreed with the NAACP and invalidated Oklahoma’s grandfather clause exempting 


whites from the literacy test.147  However, the decision had minimal impact.   The Guinn holding 


did not apply to other important impediments including poll taxes and literacy tests and most states 


did not have statutory grandfather clauses and so the decision did not force them to strike any 


existing law. Most states that exercised grandfather clause exclusions did so by custom and 


continued to do so after the ruling.  In states that did maintain grandfather clauses they continued 


to enforce, the NAACP was unable to afford to monitor their behavior or engage in follow up 


litigation. 


 


The NAACP lobbied Congress to pass anti-lynching legislation but congressional action proved 


to be extremely difficult.  Southern Democrats held significant power in Congress by the first 


decade of the new century and as a result of a combination of seniority and leadership, had the 


power to block civil rights legislation that found its way onto the floor. Richard B. Russell, Senator 


from Georgia for whom the federal court building in Atlanta is named, “began contesting civil 
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rights legislation as early as 1935, when an antilynching bill was introduced in Congress.”148 By 


the late 30s he led the Southern Bloc in objecting to federal civil rights legislation. Southern Bloc 


representatives claimed that civil rights legislation imposed unconstitutionally on states’ rights.  


Russell used his ability to block the passage of a cloture rule in the Senate to maintain unlimited 


debate as a method to ensure filibuster of civil rights legislation or to ensure Southerners could 


severely limit that legislation. Under Russell’s leadership, “the Southern Bloc stymied all civil 


rights legislation” over the course of thirty years.149   


 


The NAACP also worked through its legal branch, The Legal Defense Fund, on judicial campaigns 


to establish civil right for blacks, decrease discrimination at the polls, and end Jim Crow by 


overturning the Plessy v. Ferguson decision. The judicial initiative proved to be more fruitful than 


the Congressional one. The NAACP made headway in voter access through cases challenging the 


all-white primary. The campaign did not result in instantaneous reform, but it did initiate change 


in black access to American electoral process. A common feature of the post Reconstruction voter 


suppression regime included the declination of blacks to party membership and/or to party 


primaries.  In the South, exclusion from the primary meant missing the election.  In states like 


Georgia, elections were systematically determined at the primary. Texas was the first to pass a 


statute restricting blacks from Democratic primaries, which provided an opportunity for the 


NAACP to challenge the statute.  In Nixon v. Herndon, the Supreme Court held the Texas statute 


unconstitutional under the 14th Amendment because it denied black access to the primaries.150  But 


like the decision in Guinn, the decision had very little weight.  As in the Oklahoma grandfather 


statute, the Texas statute was an outlier, thus the decision did little to increase black access to 


primaries in fact.  The Nixon v. Herndon decision also only applied to state action and could not 


reach Democratic party “private” action which was considered not subject to the 14th Amendment.   


 


Despite those facts, both the state of Texas and Mr. Nixon were persistent.  Texans repealed the 


statute prohibiting blacks from the primary and passed another which dictated that political parties 


would determine who would be qualified to vote or otherwise participate in party business. The 


Texas Democratic committee responded by passing a rule that excluded blacks from the primary.  


When Mr. Nixon tried to vote again, he was denied under the new stratagem. When Nixon sued 


this time, the Court held that the state’s statute did transfer state power to the Democratic party, 


therefore state action was at issue which meant that Nixon v. Herndon did apply.  State officials 


could not, said the court, “discharge their official functions in such a way as to discriminate 


invidiously between white citizens and black.”151 


 


The Court continued to exercise the private/public analysis, however.  Voters could still be legally 


excluded from primary elections based on private action.  In Grovey v. Townsend, the court held 


in favor of the county clerk who enforced a Democratic party rule restricting the primary to 


whites.152  Here the Court held that the party rule was constitutional because state action was not 
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involved, and the discrimination imposed by the party was exercised by a private organization and 


not the state.  


 


In response to the Court’s decision in Guinn, the state of Oklahoma replaced its grandfather clause 


with a new law that restricted voter registration to a short, strict 12-14-day period.  Anyone who 


missed the registration window was subject to permanent disenfranchisement and the law provided 


an exception for whites who missed the deadline.  After plaintiffs lost on appeal, the Supreme 


Court held that the Oklahoma law in fact violated the 15th Amendment.153  


 


In the 1940s, a conflagration of events fostered an atmosphere of consideration for black civic 


engagement by the judiciary.  In 1944, the United States was engaged in WWII, in a global fight 


against fascism, on a pro democratic platform that did not comport with state side race 


discrimination and segregated U.S. military forces.  After a lively development of cases on the 


issue of the white primary brought by the NAACP or victims in the state of Texas, the Court 


refused to hold firmly that parties engaged in state action by facilitating nominations and elections.   


But the Court made a ruling in U.S. v. Classic a non-race case that edged over to the side of black 


plaintiffs. 154  In the non-race case, the Court held that registered Democrats could not be defrauded 


out of a Congressional primary by party agents.  Classic did not directly apply to blacks, who were 


largely not party members, but it provided a basis on which to make persuasive arguments that 


urged denial of access to the primary was a denial the right to vote.   


 


Lonnie Smith sued a Texas county election official for the right to vote in the Democratic Party 


primary and challenged a 1923 law that authorized the party to make its own rules.  Pursuant to 


the party rules, all members of the Democratic Party had to be white.  Smith argued that by 


regulating elections, the Democratic Party disenfranchised him by not allowing him to vote in the 


primary which was the meaningful election in his jurisdiction.  In Smith v. Allwright, the Court 


agreed that the state party primary was key to the election process, and therefore the responsibility 


of the state. Because state action was involved, the 14th and 15th Amendments applied and they 


“required an end to the white primary.”155  The Smith decision did not completely settle the issue 


of white primaries, but it did mark the beginning of a tangible loosening of black voter restrictions.  


In 1946, the Court struck Georgia’s white primary after it continued to exclude blacks in 


contravention of the Smith v. Allwright decision.156 And in 1947, a federal court applying Smith 


integrated the South Carolina Democratic primary.157 


 


The Smith v. Allwright decision left the Georgia primary system vulnerable.  The Georgia state 


system was similar to that in Texas158 however, the state of Georgia decided that the Allwright 


decision did not apply in Georgia and used white primaries in 1946. When Primus E. King of 


Columbus, GA sued to participate in the 1946 Georgia primary, the federal court applied the Smith 
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157 Elmore v. Rice, 72 F. Supp. 516 (E.D.S.C. 1947). 
158 McDonald, Odyssey, 48-9.  


Case 1:18-cv-05391-SCJ   Document 92   Filed 08/15/19   Page 22 of 32







 23 


decision. The court held that the “Muscogee County executive committee had violated Primus 


Kings’ equal right to vote as protected by the 14th and 15th Amendments,” and invalidated the 


white primary in the state.159 Very quickly more than 116,000 blacks signed up to vote which had 


an impact on the politics of the state, especially in the urban areas like Columbus and Atlanta.160  


According to Laughlin McDonald, “125,000 blacks or 18.8 percent of the eligible population were 


registered by late 1947.”161  According to Steven Lawson, Ralph Bunche estimated that 250,000 


Negroes were registered to vote in the southern states; by 1947 the estimated number had jumped 


to 775,000.  “Especially in Texas and Georgia, where the judiciary had toppled the white primary, 


did Negroes take advantage of their newly acquired freedom.”162 


 


Much of this progress was as a result of the return of black G.I.s from WWII. Many black soldiers 


back from war were motivated to push for civil rights and willing to risk the perils related to 


registering to vote.163  As a feature of their military discharge paperwork, veterans were exempt 


from poll taxes.164  Black voter registration began to rise as a result of this conflagration of events, 


energy, and legal development.   


 


In 1940, just 3% of southern black adults were registered to vote, but in 1952, 20 percent 


were registered.165Ironically, the most rapid transformation occurred in Georgia.  Black 


voter registration increased from approximately 20,000 in 1940 to 125,000 in 1947.  Other 


states encountered similar growth.  The number of registered black voters in Louisiana 


increased from 8,000 to 43,000 within an eight-month period in 1948 and then rose to 


107,000 by 1952.  In Florida, roughly 20,000 black voters were registered in 1944, 49,000 


in 1947, and 116,000 in 1950.  Even in Mississippi, where white resistance to black 


suffrage remained intense, black voter registration increased form 2,500 in 1946 to 20,000 


in 1950.”166  


 


In Brown v. Board of Education, 347 U.S. 483 (1954), and the subsequent 1955 decision, Brown 


II, 349 U.S. 294 (1955), the Court held that the legal basis of the Jim Crow system, the Plessy v. 


Ferguson, 163 U.S. 537 (1896) decision, was overruled. No longer would “separate but equal” be 


the law of the land.  A consolidated case, multiple plaintiffs alleged a violation of the Equal 


Protection clause due to substandard education in a mandated segregated setting.  The Court 


determined that black children were being unduly stigmatized by the exclusion and held therefore 


the “separate but equal” interpretation of the amendment was unconstitutional. When states and 


jurisdictions were slow or defiant against responding to the requirement that they integrate public 


schools, the Brown decision was followed by a second set of hearings and decision, Brown II, 
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which ordered states to use “all deliberate speed” to integrate in accordance with the unanimous 


Supreme Court decision in Brown. 


 


Though school integration may not seem directly related to voting, integration into the polity was 


a critical step toward integrating blacks into the franchise.  Education had historically been used 


as a pillar of the voter suppression system.  Blacks were denigrated as unfit for citizenship and 


civic engagement in part because of their lack of education and considered unable to understand 


electoral choices and responsibly cast ballots.  The grant of the right to education was perceived 


as a precursor to opening the franchise to blacks.  Integration resistance included vitriol aimed at 


the prospect of an earnest black franchise.   If the Brown logic was applied to voting rights, 


presumably discrimination at the polls would no longer be constitutional.  


 


The Brown decision caused resistance and motivated violence as had the opening of the franchise 


during Reconstruction. Historian John Hope Franklin pointed out that “[s]outhern resistance to any 


change in the status of the Negroes often degenerated into violence…” 167 As a result, the years 


1954 – 1957 were extremely hostile and violent due to resistance to the Brown decisions’ dictates 


and the expectation that integration would be mandated by the federal government.   


 


In 1955, “[each] of the eleven states of the old Confederacy enacted interposition, nullification, or 


protest resolutions against the Supreme Court decision in the school desegregation cases.”168  In 


Congress in 1956, Georgia Senator Walter George presented the Declaration of Constitutional 


Principles, also known as The Southern Manifesto, which condemned the Brown decision and 


pledged that all possible means should be exercised to resist the implementation of integration.169  


Although a few jurisdictions proceeded to integrate their school systems, the vast majority did not.  


In 1955, the Georgia General Assembly decided to cut off state funds to any system that integrated 


its schools. Governor Ernest Vandiver was forced to choose between closing the public schools or 


to give the situation to the Federal Government to order them to desegregate the schools. State 


representative George Busbee introduced the legislation creating the General Assembly 


Committee on schools known as Sibley Commission.  On January 6, 1961, federal district court 


Judge W. A. Bottle ordered the immediate admission of Hamilton Holmes and Charlayne Hunter 


to the University of Georgia, ending 160 years of segregation at the school.170    


Civil Rights legislation was regenerated at the federal level in the late 1950s, reaching its peak 


performance in 1964 and ’65.  The Civil Rights Act of 1957 was the first civil rights act passed 


since 1875.171  Another civil rights act was passed in 1960.172  Both CRAs were ostensibly 


dedicated to creating parity in voting access for black Americans. The 1957 Act established the 


Civil Rights Commission which was empowered to investigate vote denials and study equal 


protection173 and it established an office of Civil Rights at the Justice Department to enforce civil 
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rights law.174  The Civil Rights Act of 1960 empowered federal registrars to register voters in 


jurisdictions with past civil rights violations; authorized federal inspection of voter registration 


locations;  and established sanctions for anyone who obstructed another’s right to register.  The 


1960 act extended the life of the Civil Rights Commission and expanded its purview to oversight 


of voting processes in the South in particular. Finally, the Civil Rights Act of 1964.175  A landmark 


piece of legislation, it too, aimed to improve the black franchise.  The bill prohibited discrimination 


based on race, color, religion, sex and national origin and it outlawed unequal voter application 


requirements, racial segregation in schools, employment and public accommodations.  The law 


barred discrimination in any project aided by federal funds and school districts were required to 


desegregate or present acceptable desegregation plans.  Combined with the Elementary and 


Secondary Act of 1965, the CRA 1964 provided motivation to encourage school districts to 


integrate.  Previously southern school districts had managed to satisfy federal requirements, accept 


federal funds and still maintain segregated schools.176 


All the Civil Rights Acts were ostensibly designed to promote voter protection.  Each of the Acts 


emerged from efforts motivated by the need to establish a working right to vote for black 


Americans and an attempt to strengthen the protection through legislation.  However, none had the 


needed positive impact.  All three civil rights acts passed between 1957-1964 were important in 


facilitating a momentum and establishing important structures that ultimately supported the civil 


rights agenda, but none had the key to deliver black voters who cast ballots.  


 


One major reason why the 1957, 1960 and 1964 federal laws did not have an impact at the local 


level was because the only recourse of blacks for racial discrimination generally including voter 


suppression was litigation.  Litigation was costly, time consuming and often involved delays that 


resulted in injury or repeat injury even if the outcome of the lawsuit held in plaintiff’s favor.  In 


Terrell County, Georgia, the DOJ obtained an injunction against the county for preventing black 


voter registration where in 1960 only 5 blacks were registered.177 The sheriff in Terrell County 


continued to arrest voter registration workers without recourse.  States including Georgia passed 


laws to avoid federal law enforcement.  “Georgia passed a thirty-question test for voter registration 


in response to the Civil Rights Act of 1957.”178 Finally, in 1965, a conflagration of important 


events aligned to produce the Voting Rights Act of 1965, a civil rights act that reintroduced black 


voting en masse to the American electorate because it used methods other than litigation to impose 


behavioral change on recalcitrant jurisdictions engaged in voter suppression.179  


 


The Voting Rights Act of 1965 was different because it ignored traditional federalism boundaries 


in order to achieve its goal and, by doing so, it emanated a moral imperative that states tolerate 


and promote the inclusion of blacks into the electorate.  The Section 5 “preclearance” framework 


provided the federal government oversight of any new state voting laws or change in southern and 


some other states.  No more would states have exclusive control over voter qualifications and 
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access to ballots, instead, the assumption would be that black voters would be included in the 


electorate and the DOJ would have the opportunity to vet new state laws that affected voting and 


determine if those laws discriminated against minority voters.  If states or jurisdictional laws were 


challenged under Section 5, the burden of proof now lay with the state and not with plaintiffs to 


show that a policy did not discriminate against black voters. Under the Section 5 preclearance 


provision, eligible states were required to submit new voting laws for review to the Department of 


Justice for approval.  Failure to abide by the dictates of the VRA was also classified as criminal 


behavior opening the state to potential criminal sanction.  Georgia was subject to preclearance for 


changes in voting laws. 


 


The VRA of 1965 was designed to enforce the 14th and 15th Amendments. Several parts were 


designed to protect black voters.180  Its unique preclearance provision, codified in Sections 4 and 


5, sparked the most controversy. The VRA and its preclearance provision had a phenomenal effect.   


 


In the subsequent decades, the number of black registered voters in the South increased 


from 31 percent to 73 percent; the number of black elected officials increased from fewer 


than 500 to 10,500 nationwide; the number of black members of Congress increased from 


5 to 44.181 


 


This unique provision of the VRA, Section 5, was designed to be temporary so that the exercise of 


preclearance review could be suspended when it was no longer necessary.  Section 5 was 


authorized for five years in 1965, but it was renewable.  Congress could choose to continue federal 


jurisdiction over state voting laws if it reauthorized the preclearance provision.  As previously 


stated, Congress chose to renew Section 5 of the VRA four times, in 1970, 1975, 1982, and 2006.  


Each time reauthorization was achieved by overwhelmingly positive, bipartisan roll call votes.182  


 
180 Under Section 2 of the Act, citizens in all jurisdictions were granted standing to sue for discrimination based on 
the general prohibition against voter discrimination.  Section 3 of the Act empowered the Attorney General to 
appoint and dispatch examiners to the polls, to suspend tests or devices used to deny the right to vote based on 
race, to take jurisdiction over offending precincts, and to provide equitable relief.  Section 6 of the act outlined the 
responsibilities of examiners and hearing officers (authorized under section 9(a)).  Sections 7 and 8 provided for 
the dispatch of federal examiners to polls under certain conditions. Section 9 provided guidelines to evaluate 
challenges to voter eligibility, and the right to subpoena witnesses for that purpose.  Section 10 prohibited poll 
taxes.  Section 11 forbid state actors from failure to permit voting or ballot counting. Section 12 instituted a fine 
schedule for VRA violations. Sections 13- 19 complete the legislation and include provisions not outlined here. In 
1975, Congress extended the Act to some language minorities under Sections 2 and 4(b) (persons of Spanish 
Heritage, American Indians, Asian Americans, and Alaskan Natives) and Congress added Section 203 which 
required bilingual elections under specified conditions. In 1982 Congress adopted a more relaxed bailout standard 
under 4(a) which allowed a political subdivision to bail out of Section 5 coverage separate from its’ covered state 
and allowed plaintiffs to establish a violation of the Section without having to prove discriminatory purpose. In 
2006 Congress repealed Sections 6, 7, and 9 that referred to examiners and observers.  
181 Ari Berman, Give Us The Ballot: The Modern Struggle for Voting Rights in America (New York: Farrar, Straus and 
Giroux, 2015), 6. 
182 In 1970, the VRA reauthorization garnered 333-85 votes in the House and 77-19 in the Senate.  In 1975, the 
House voted 341-70 and the Senate, 77-12.  In 1982 the House voted 389-24, the Senate, 85-5.  In 2006, the House 
voted 390-33 and the Senate, 98-0. 
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Each time changes were made to the law its purview was usually expanded. And each time 


preclearance was reauthorized, additional states and jurisdictions became covered.183 


 


Over the years, the southern states continually challenged the VRA’s requirement that they not 


discriminate against blacks.  States continually challenged the VRA, starting with South Carolina, 


which argued the VRA was unconstitutional.  Georgia filed an amicus brief supporting the South 


Carolina position. The Supreme Court rejected South Carolina’s argument in 1966.184  Southern 


governments continued to attack the VRA, early on, to no avail.  Allen v. State Board of Elections 


and Gaston County v. United States augmented the South Carolina decision and ensured the 


applicability of Section 5 to a broad range of state voting law changes.185  Political subdivisions in 


Georgia fought the law.  In City of Rome v. United States, Rome, Georgia sought to escape from 


VRA coverage independent of the state. 186  The Court maintained that individual jurisdictions 


within a state could not avoid coverage independently when a state was covered under the VRA 


in its entirety.  Similarly, in a case involving Burke County, Georgia, the court invalidated at large 


elections.   “[A]lthough the state policy behind the at-large electoral system was ‘neutral in origin,’ 


the policy was being maintained for invidious purposes in violation of appellees' Fourteenth and 


Fifteenth Amendment rights.”187 The system prevented blacks from being elected and was 


maintained to perpetuate invidious discrimination.  Because the law resulted in discrimination 


against black voters, there was a viable basis for VRA relief that the Supreme Court upheld.  The 


initial challenges to the Act provided a firm foundation for the VRA and gave it the precedential 


footing it needed to operate according to the intentions of VRA proponents for a significant period 


of time.   


 


In 2013, the Court reversed its support of the preclearance provision wholeheartedly in the Shelby 


v. Holder. Here, the Supreme Court held that the preclearance provision formula in Section 4 of 


the VRA was unconstitutional.188 By disengaging the Section 4 provision the Court tacitly held 


that Section 5 should no longer be operational.  Without the ability to identify states covered by 


Section 5, the preclearance function of the Federal Government was disengaged.  As a result of 


Shelby County, the justice department no longer preclears restrictions on minority voter 


suppression and freed states including formerly covered states like Georgia to pass new voting 


laws without a requirement to have them vetted by the federal government for their ability to 


discriminate. Today, when the state enacts a provision that results in discrimination against black 


voters, litigation, like this one, is the main vehicle for relief.  


 


 


 


 
183 For example, in 1970, Arizona, California, Connecticut, Idaho, Massachusetts, New Hampshire, New York, and 
Wyoming became covered. See, Laney, Garrine P., The Voting Rights Act of 1965: Historical Background and 
Current Issues (New York: Novinka, 2003), 23. 
184 South Carolina v. Katzenbach, 383 U.S. 301 (1966). 
185 Allen v. State Board of Elections, 393 U.S. 544 (1969); Gaston County v. United States, 395 U.S. 285 (1969). 
186 City of Rome v. United States, 446 U.S. 156 (1980). 
187 Rodgers v. Lodge, 458 U.S.613, 622 (1982). 
188 Shelby County v. Holder, 570 U.S. 529 (2013). 
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 1                        P R O C E E D I N G S
  


 2          MR. RAFFENSPERGER:  Good morning, everyone.  I’d like
  


 3     to call the meeting to order of the State Election Board
  


 4     for February 17th, 2021.  We’ll start off with an
  


 5     invocation and a Pledge of Allegiance, and I’ll do the
  


 6     invocation.
  


 7          (Invocation)
  


 8          (Pledge of Allegiance)
  


 9          MR. RAFFENSPERGER:  Well, good morning.  Before we
  


10     get started, if we could have a roll call of attendance
  


11     since this is a Zoom call, if I could call all the
  


12     members.  Mr. Worley?
  


13          MR. WORLEY:  Present.
  


14          MR. RAFFENSPERGER:  Okay.  Ms. Anh Le?
  


15          MS. LE:  Good morning.  Present.
  


16          MR. RAFFENSPERGER:  Good morning.  Mr. Mashburn?
  


17          MR. MASHBURN:  Present.
  


18          MR. RAFFENSPERGER:  Ms. Sullivan?
  


19          MS. SULLIVAN:  Present.
  


20          MR. RAFFENSPERGER:  Okay.  Your name wasn’t on the
  


21     leader board here, but great.  We have a full complement
  


22     of State Election Board members.  Before we get started,
  


23     we’ve updated the agenda to have a presentation from Car -
  


24     - Carter Jones, who was our monitor that the State
  


25     Election Board inserted into Fulton County as part of the
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 1     consent agreement we had with Fulton County coming out of
  


 2     the June primary election.  Mr. Germany, if you would like
  


 3     to -- you probably have some background information to
  


 4     share about that, and then you’ll be introducing Mr.
  


 5     Carter Jones.
  


 6          MR. GERMANY:  Thanks, Mr. Secretary.  This is Ryan
  


 7     Germany.  The Board members, as you well remember, we
  


 8     entered into a consent agreement with Fulton County
  


 9     following the issues that arose during the June primary.
  


10     I want to thank the Board members for doing that and for,
  


11     you know, taking the novel step that to my knowledge has
  


12     not been done before of appointing Carter Jones as the
  


13     monitor for the Fulton County elections to oversee the --
  


14     the substantive kind of solutions that would have been put
  


15     in the consent agreement that Fulton County agreed to.  I
  


16     want to thank Fulton County Board of Elections too for
  


17     welcoming Carter in, for agreeing to Carter.  We had --
  


18     part of the consent order was we had to agree with Fulton
  


19     County who the monitor was going to be, and I think we
  


20     ended up between the two of us really fortunately landing
  


21     on Carter Jones.
  


22          His experience in elections was with the
  


23     International Republican Institute where they would
  


24     monitor elections in developing countries, and so he was
  


25     familiar with observing elections, and I think Carter did
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 1     a great job really going to Fulton and becoming --
  


 2     becoming a trusted person and someone they saw as a help.
  


 3     And I know that’s what the Board, I think, wanted to do
  


 4     with the way we approached the Fulton County case.  So
  


 5     I’ll turn it over to Carter.  I know he’ll -- he’ll give
  


 6     some brief remarks, and then he’ll obviously be available
  


 7     for questions from the Board, and I just want to thank
  


 8     Carter for -- he put in a lot of -- a lot of hours at the
  


 9     Fulton County Elections headquarters, at State Farm,
  


10     really, all over the place.  So Carter, thanks for your
  


11     service, and I look forward to your report.
  


12          MR. JONES:  Thank you, Ryan, for that kind
  


13     introduction, and ladies and gentlemen of the Board, thank
  


14     you for the opportunity to come here and share some of my
  


15     observations from my time with Fulton County here with you
  


16     today.  I do want to preface all of my statements today
  


17     with the reminder from what -- what was in my executive
  


18     summary that has gone -- gone out to folks that wanted to
  


19     get it that at no point in my more than 270 hours around
  


20     Fulton County’s election processes from October to January
  


21     did I see any illegality, fraud, or intentional
  


22     malfeasance.  Now, that being said, I did, unfortunately,
  


23     see a lot of sloppy processes, and that was one -- one
  


24     thing that I wanted to really highlight today, and I was
  


25     aware of that BRE meeting yesterday, and I do want to
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 1     underscore that firing Rick Barron is not a shortcut to
  


 2     fixing the mismanagement inside Fulton’s elections
  


 3     department.
  


 4          From -- from November to January, I saw a lot of
  


 5     things that could be tightened and also the kind of
  


 6     fingerprints of what I will call systemic disorganization.
  


 7     We talk about, at State Farm, a failure to adequately pre-
  


 8     scan before Election Day, November 3rd, led to -- I will -
  


 9     - I will say chaos at State Farm Arena, scanning into the
  


10     night.  We all know what happened with the controversy
  


11     that came around November 3rd with working so late.  I
  


12     don’t need to allude to that anymore.  On November 3rd --
  


13     November 5th, excuse me -- a failure to deliver election
  


14     materials on time.  Going into the November election, I
  


15     was at Fulton’s warehouse on the Monday before November
  


16     3rd until 1AM.  Still, all election materials had not been
  


17     delivered, and I was back there at 5AM the next morning,
  


18     November 3rd, to see that there were still election
  


19     materials that hadn’t been delivered, and the polls were
  


20     supposed to open in two hours.  That is not all the fault
  


21     of Richard Barron.
  


22          There was no process provisionals going into the
  


23     November 3rd election, and that was apparent on November -
  


24     - November 7th, when we had to recall party monitors,
  


25     myself, as well as the Deputy Secretary of State and
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 1     Commissioner Liz Hausmann to go down to State Farm Arena
  


 2     to watch Fulton figure out what was going on with their
  


 3     provisional process.  Had there been a system in place,
  


 4     then they would have been able to easily pick that up and
  


 5     figure out what ballots they had missed, what ballots
  


 6     needed to be rescanned, or even how many ballots they had,
  


 7     but it was my understanding that they did not at any point
  


 8     do an intake count on provisional ballots, and they -- as
  


 9     a result of that, there was mass confusion, and a lot of
  


10     folks -- a lot of folks having, you know, no idea how or
  


11     what the actual problem was and then perhaps solving it in
  


12     the worst way possible by instead of hand counting ballots
  


13     to see if their paper record matched the number of ballots
  


14     they had there, they used the OPEX cutters again to use
  


15     them as very expensive -- very expensive ballot counters
  


16     instead of just doing it by hand, which nearly gave me a
  


17     heart attack because I thought they were opening new
  


18     ballots on the Saturday after the election.
  


19          There was -- it’s documented in my report there was a
  


20     sloppy chain of custody within the Pryor Street office,
  


21     ballots bouncing all around Pryor Street leading into
  


22     November 3rd.  But to Fulton’s credit, they learned from
  


23     my comments to their leadership in January, and they were
  


24     able to buttress those and do the entire process linearly
  


25     at the World Congress Center.  Perhaps, it is this
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 1     willingness to learn from their mistakes that caused some
  


 2     grade inflation that the BRE wanted to talk about
  


 3     yesterday.
  


 4          One -- one big issue that we saw in terms of the
  


 5     consent order is that Fulton did not adequately update
  


 6     Election Net and give voters credit, which caused a lot of
  


 7     confusion for people that had requested absentee ballots,
  


 8     perhaps filled them, perhaps not.  Some people got
  


 9     multiple ballots, and that’s just sloppy -- sloppy
  


10     management, and I don’t mean multiple ballot applications.
  


11     I think a lot of folks got multiple ballot applications.
  


12     I mean actual, physical ballots.  I saw one -- I had one
  


13     poll manager send me a photo of someone who had received a
  


14     UOCAVA ballot who was not active-duty military, and the
  


15     only way that that would happen would be sloppy -- sloppy
  


16     data management on Fulton -- on Fulton’s behalf.
  


17          Last minute mailers and voter registrations completed
  


18     at the 11th hour on October 26th is, I find, very, very
  


19     sloppy, and again, not the fault of the Elections Chief
  


20     but part of a systemic disorganization within Fulton
  


21     County.  I have the number in my report, but more than
  


22     160,000 notice of poll changes were sent out a week before
  


23     the election, which caused me and the Secretary of State’s
  


24     Office to be flooded with complaints about Fulton changing
  


25     something “at the last minute.”  I also know that -- I
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 1     believe it was 2500 voter registrations had not been
  


 2     completed, and the ACLU even got involved going into the
  


 3     election.  I believe it was the Friday before the Tuesday
  


 4     we voted in November.
  


 5          These are all just part and parcel of the larger
  


 6     systemic issues within Fulton’s management, and there’s no
  


 7     shortcuts to fixing that.  It’s going to take an internal
  


 8     review, as well as an, you know, autopsy or post-action
  


 9     review to figure out what they can actually fix.
  


10          And then from an elections standpoint, one thing that
  


11     I would like to encourage the Board on is that -- is that
  


12     transparency and proximity are not the same thing.  I was
  


13     at the World Congress Center on January 5th when Fulton
  


14     was served a court order demanding that party monitors get
  


15     more access and get closer to the actual, physical
  


16     process.  Now, apart from social distancing guidelines and
  


17     the fact that there was atrocious mask etiquette or mask
  


18     hygiene on the part of the monitors, I think there was a
  


19     massive misunderstanding between the definitions of
  


20     transparency and proximity.  I believe Fulton’s process
  


21     was very transparent.  I think there are things they could
  


22     have done better in January, but just because you’re not
  


23     right up against a -- a poll worker being able to see
  


24     their screen does not mean that the election is not
  


25     transparent.  There were cameras all over the place.  You
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 1     could see that nothing illegal was happening.  No ballots
  


 2     were showing up in the middle of the night.  There was
  


 3     transparency in the process.  However, you know, there was
  


 4     not necessarily the proximity I would have liked.
  


 5          And then one last axe that I’ve been grinding for
  


 6     months is that I would like to see the State Election
  


 7     Board push the parties to have greater accountability for
  


 8     the folks that they provide credentials to as their
  


 9     monitors.  We had folks that had no training and clearly
  


10     no understanding of how the election process worked coming
  


11     down there thinking their party credential was a badge and
  


12     a gun and that they were going to stop the steal or get
  


13     involved and yell at election workers.  We had multiple
  


14     death threats to people’s faces, taking pictures inside
  


15     the polling unit, and just sowing -- sowing discord and
  


16     confusion due to a lack of training.
  


17          If there was a protocol for the parties to actually
  


18     vet the folks that came down, it would serve the process
  


19     of rumor abatement so that anyone who was trained would
  


20     know the actions and the hardware that you would see in
  


21     elections.  It would also remove some of the confusion in
  


22     the process.  To provide an example, if everybody is
  


23     trained that wants to be a credentialled monitor, when an
  


24     attorney from not the state alleges that suitcases were
  


25     pulled from out from under the table at State Farm,
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 1     everyone that’s received the training knows that those are
  


 2     ballot bins, and we have them in every precinct in the
  


 3     state.  So there’s a functional element to that.
  


 4          So with that being said, I will yield my time back to
  


 5     the Board and open -- open it up to any questions that
  


 6     y’all might have.
  


 7          MR. RAFFENSPERGER:  Thank you, Carter.  Carter,
  


 8     before we get to that point, for the citizens that are
  


 9     listening in today, I know that the Board members have
  


10     seen your resume, but have you ever monitored elections
  


11     before, and if so, where?  And what organization did you
  


12     represent when you did that?  Just provide some background
  


13     information.
  


14          MR. JONES:  Yes, sir.  So I worked with the
  


15     International Republican Institute for four years, almost
  


16     five years, in Washington, D.C.  I organization IRI’s --
  


17     actually, our entire delegation, which is the Consortium
  


18     for Elections and Political Party Strengthening, which is
  


19     IRI, NDI, which is National Democratic Institute, and
  


20     IFES.  I did a lot of the logistics and planning for the
  


21     2015 Nigerian national election monitor, so I was -- I was
  


22     there.  I was physically on the ground for Nigeria’s 2015
  


23     elections.  I monitored that.  I also did data collection
  


24     on the back end, so that we could write our elections
  


25     report.  Let’s see.  I also did a lot of preparation work
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 1     for Kenya’s 2017 election, but I moved on from IRI before
  


 2     that election actually occurred.  I have about a decade of
  


 3     election experience from running campaigns to studying
  


 4     electoral systems to working at IRI, which is -- their
  


 5     tagline is advancing democracy worldwide.
  


 6          MR. RAFFENSPERGER:  And I remember, if I recall,
  


 7     seeing something on your resume with Senator Isakson.
  


 8          MR. JONES:  Yes, sir.
  


 9          MR. RAFFENSPERGER:  What capacity were you affiliated
  


10     with Senator Isakson?
  


11          MR. JONES:  So I was a -- I had the opportunity to be
  


12     an intern in Senator Isakson’s office in 20 -- I believe
  


13     that was 2012.  I was only there for about five months,
  


14     but I think that’s, in intern dog years, that’s quite a
  


15     long time.
  


16          MR. RAFFENSPERGER:  Thank you.  Board members, I
  


17     imagine that many of you have questions.  Who wants to go
  


18     first?  Mr. Worley, any questions?
  


19          MR. WORLEY:  I did have one question, Mr. Secretary.
  


20     Mr. Jones, your comment about poll observers feeling that
  


21     their badge, you know, essentially gave them a right to do
  


22     whatever they wanted in the polling place, you observed
  


23     that happening.  Was that more prevalent in one party’s
  


24     observers than another’s?
  


25          MR. JONES:  You’re going to put me on the spot.  Yes,
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 1     sir.  I do believe that it was more of -- more of leaning
  


 2     towards one party.  Then it actually became towards the
  


 3     end of January, one party was actually monitoring the
  


 4     other party.
  


 5          MR. WORLEY:  And which party was that?
  


 6          MR. JONES:  The GOP was sending a lot of folks --
  


 7     even from out of state, which I thought was interesting.
  


 8     I talked to folks from Tennessee and Illinois that had GOP
  


 9     credentials.  By the end, the party was just sending
  


10     blank, like, form -- form letters that people would show
  


11     up and didn’t even have their names completed.  Until
  


12     January 5th, that wouldn’t have been accepted, and then on
  


13     the night of January 5th, starting -- starting around 5, I
  


14     guess people got out of work and then really after 7 when
  


15     polls closed, there was a massive amount of -- massive
  


16     amount of folks that showed up, but there must have been
  


17     50 monitors from just one party at the World Congress
  


18     Center on January 5th.
  


19          MR. WORLEY:  Okay.  And so you’re -- and I appreciate
  


20     your honesty about this given your background, so your --
  


21     your comment about the need for more training of poll
  


22     observers is directed more at the GOP than any other
  


23     party?
  


24          MR. JONES:  No, sir.  I believe it applies to both
  


25     parties.
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 1          MR. WORLEY:  Right.  But your observation was that it
  


 2     was those GOP observers who lacked the training that you
  


 3     think is necessary.
  


 4          MR. JONES:  But -- but I think both parties could --
  


 5     could benefit from additional training.  I don’t
  


 6     necessarily want to point fingers at one party, but I
  


 7     think -- and I had to -- essentially, my scope expanded in
  


 8     January to rumor abatement.  A lot of folks wanted to --
  


 9     wanted to come down and talk to somebody about what they
  


10     had heard on the news or seen on social media, and, you
  


11     know, I let them come yell at me, so that was -- but yeah.
  


12     I think both parties and also just Georgia could benefit
  


13     from additional -- additional training.
  


14          MR. WORLEY:  Thank you.
  


15          MR. JONES:  Yes, sir.
  


16          MR. RAFFENSPERGER:  Ms. Sullivan, do you have any
  


17     questions you’d like to ask Mr. Carter?
  


18          MS. SULLIVAN:  I don’t have any questions at this
  


19     time.  Thank you.
  


20          MR. RAFFENSPERGER:  Ms. Le, do you have any questions
  


21     you’d like to ask Mr. Carter?
  


22          MS. LE:  Mr. Carter, this is Anh.  Thank you for that
  


23     report.  To the extent of your knowledge on the -- to Mr.
  


24     Worley’s question, any disruption that was caused by
  


25     individual poll watchers, is it your understanding that
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 1     was coming from an individual capacity?  The individuals
  


 2     did not necessarily direct it from the party; is that
  


 3     correct?
  


 4          MR. JONES:  That’s -- that’s a good question.  I’m
  


 5     not entirely sure.  I know that on -- during the RLA and
  


 6     the recount, there were kind of team huddles where folks
  


 7     would develop kind of a strategy, and I know that some
  


 8     folks were working in teams of two during the RLA where
  


 9     one person would stand in front of a -- in front of a
  


10     desk, and the other would stand behind a desk while
  


11     auditors were auditing the -- you know, by hand, the
  


12     ballots.  But I’m not sure.  Maybe that was just somebody
  


13     who had a good idea.  So you know, it’s hard to say.  I,
  


14     myself, did not get that -- get that close or ask those
  


15     sort of questions.  I was more just answering questions.
  


16          MS. LE:  Thank you.
  


17          MR. JONES:  Yes, ma’am.
  


18          MR. RAFFENSPERGER:  Mr. Mashburn, you actually spent
  


19     some time down at the Fulton County election offices.
  


20     Didn’t know if you had any questions for Mr. Jones?
  


21          MR. MASHBURN:  Yes.  I -- I was down there, and I did
  


22     see Mr. Jones both at English Avenue diligently performing
  


23     his work, and I also saw him at State Farm Arena when I
  


24     was at State Farm Arena for about 10 hours on Wednesday.
  


25     But what I -- what my question is we know that Fulton
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 1     County is -- is making changes at the very top with their
  


 2     Elections Director, but what you described is more of a
  


 3     systemic problem that seems to run from top to bottom, and
  


 4     so my question is -- is kind of over -- overall, does
  


 5     Fulton County just need to tear down their entire system
  


 6     and rebuild it from scratch, or is it salvageable, or what
  


 7     are your recommendations of where we -- where we go next
  


 8     at Fulton County?
  


 9          MR. JONES:  That’s -- that’s good question.  Thank
  


10     you.  I do think it is salvageable.  There are just some
  


11     big changes that need to -- need to come through.  I think
  


12     some folks are still working with Fulton County being, you
  


13     know, not the same size county that it is today.  They
  


14     need to tighten processes.  They need to look at kind of
  


15     internal policies, but no.  I do not think it is rotten to
  


16     the core, but I also think that firing Rick is not, you
  


17     know, a magic shortcut to fixing the problems.  There will
  


18     -- there will need to be some sort of critique.  You know,
  


19     someone -- someone come in and do an audit of the
  


20     processes and the team, and I think that the new director
  


21     has a herculean effort if they have no power to replace
  


22     some of the people that are -- are big problems within the
  


23     system.
  


24         I think -- I do not think it is rotten to the core.  I
  


25     think it is salvageable.  I think a lot of the things, you
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 1     know, that ran well were -- had interesting -- interesting
  


 2     innovations.  I liked the mobile buses idea.  I liked the
  


 3     super centers for polling.  I thought that was a good idea
  


 4     too.  It’s also good press for elections to remind people
  


 5     to go out and vote.  You get to go out on the floor at
  


 6     State Farm.  That’s pretty cool.  But back-office stuff, I
  


 7     think that they do need -- they do need to fix, access,
  


 8     and analyze, and it’s not, you know, we need to tear it --
  


 9     tear it completely down, but I do think there needs to be
  


10     some managerial shake up.
  


11          MR. MASHBURN:  Thank you.  This is Matt Mashburn
  


12     again.  Do you -- do you have a feeling or is it your
  


13     impression that Fulton County cooperated and acted in
  


14     accordance with the terms of the consent order as it -- as
  


15     it related to your functions?
  


16          MR. JONES:  Yes.  They provided me access to wherever
  


17     I wanted to go.  One gripe I had is that I did always kind
  


18     of find out secondhand about stuff, like they could have
  


19     been more proactive about telling me when they were going
  


20     to start, you know, working on things.  Like the recount,
  


21     I found out the day after it happened that they were
  


22     starting the recount.  But I think they complied with
  


23     giving me the backstage pass and making -- making all
  


24     their stuff available to -- to me so that I really could
  


25     see what was going on and learn -- learn from the process,
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 1     so I -- I think they complied with that.  Regarding the
  


 2     rest of the consent order, I would have to look at my
  


 3     executive summary.
  


 4          MR. MASHBURN:  Yeah.  That -- that’s kind of where I
  


 5     wanted to go is whether they -- whether -- thank you in
  


 6     regards to the access because one of the impressions I had
  


 7     was that you were able to go anywhere you wanted to go and
  


 8     see anything you wanted to see, and I appreciate you
  


 9     confirming that.  But we do, the Board -- at least me, and
  


10     I think the rest of the Board wants to be sure or have a
  


11     look at whether or not they complied with the substantive
  


12     provisions of the consent order as well, and I understand
  


13     you just said -- you need to look at that or we need to
  


14     look at that?
  


15          MR. JONES:  I think that y’all might want to look at
  


16     it.  So my -- my executive summary is structured to match
  


17     the consent order even down to the number and letter of
  


18     the items, going through ballot procedures, poll workers,
  


19     poll training, you know, and so forth, so that, you know,
  


20     did they comply is a little bit trickier than a yes or no.
  


21     They did on some things.  They did not on others.  I
  


22     mentioned updating Election Net as one that they, you
  


23     know, failed to fully comply, but they did what seemed to
  


24     me a good faith effort to follow a lot of the terms of the
  


25     consent order.  Providing an example, poll workers, they
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 1     almost doubled their target for number of poll workers.
  


 2     Early voting locations, they exceeded -- they had thirty-
  


 3     two -- thirty plus two mobile sites plus seven outreach
  


 4     sites in November.  Their target was twenty-four.  They
  


 5     had 255 Election Day voting locations.  That was, you
  


 6     know, the target.  So they, you know, it wasn’t a complete
  


 7     -- complete, complete failure by any means, but it also
  


 8     was not a rosy picture given the things that I saw with my
  


 9     access.
  


10          MR. MASHBURN:  Okay.  And for those -- those of the
  


11     public that’s listening in who don’t have the benefit of
  


12     your report, go ahead and tell us what were the areas
  


13     where they fell short.  Go ahead and specify those for us.
  


14          MR. JONES:  Yes.  Yes, sir.  So the absentee -- so
  


15     I’ll just run through this top to bottom.  For the
  


16     absentee process, I was very, very concerned with chain of
  


17     custody at -- at Pryor Street.  I alluded to this in my
  


18     comments, kind of ad hoc problems, the system held
  


19     together by tape and chewing gum but managed -- managed to
  


20     limp across the line at the end, but they -- they fixed it
  


21     in January.  But yeah, ballots moving all around Pryor
  


22     Street.  They were in five -- five different rooms.
  


23          MR. MASHBURN:  And I’m going to interrupt you --
  


24     interrupt you just for a second for a point of
  


25     clarification for the people listening in.
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 1          MR. JONES:  Sure.
  


 2          MR. MASHBURN:  When you talk about chain of custody
  


 3     issues, the chain of custody issues all dealt with paper
  


 4     ballots, correct?
  


 5          MR. JONES:  That is -- with absentee by mail.  Yes,
  


 6     sir.
  


 7          MR. MASHBURN:  The paper ballots?
  


 8          MR. JONES:  Yes, sir.
  


 9          MR. MASHBURN:  Hand-marked paper ballots?
  


10          MR. JONES:  Correct.
  


11          MR. MASHBURN:  I’m sorry to interrupt you, but I
  


12     think it’s an important clarification.  Thank you.  Please
  


13     continue.
  


14          MS. LE:  Carter, I’m sorry.  This is Anh, and along
  


15     the same questioning, can you give us an example of the
  


16     chain of custody issue you saw?
  


17          MR. JONES:  Sure.  So I have a paragraph here on page
  


18     2 for the folks that have -- that have it.  For example, a
  


19     room which housed the team that was doing additional voter
  


20     verification through Rocket file -- it was also a
  


21     temporary housing location for ballots -- but an E-net
  


22     processing room was on a separate floor, so the ballots
  


23     would come into the mail room and then move to this
  


24     temporary storage, which also had another function, and
  


25     then would go to the -- the second floor to the E-net
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 1     verification room, where -- in between in transit, no one
  


 2     was signing out the ballots.  They didn’t really have a
  


 3     count and the same when they would move back.  I witnessed
  


 4     while I was there with the Elections Chief a temp worker
  


 5     taking -- who had not received adequate training, in my
  


 6     opinion -- was taking ballots that had just come in the
  


 7     door and then accidentally later -- inappropriately moving
  


 8     them to this stack that was on the way out to State Farm.
  


 9     So the Elections Chief caught it and said, like, whoa,
  


10     whoa, whoa, stop what you’re doing, but had he not been
  


11     there, had he not been giving me a tour that day, perhaps
  


12     those ballots that had not been verified would have ended
  


13     up at State Farm, but they did go through the whole
  


14     verification process.  So things like that.
  


15         And then other chain of custody stuff, I saw a good
  


16     number during the RLA and recount of unsealed ballot bags.
  


17     I just hate unsealed ballot bags.  It’s such a headache,
  


18     and it’s such an easy thing to fix, just seal the ballot
  


19     bags, and again, to Fulton’s credit in January, every
  


20     ballot box that came in was sealed and did have the proper
  


21     chain of custody form.  So they learned from my -- from my
  


22     feedback in November, but those sort of things are really,
  


23     really concerning to me, especially when we’re hearing
  


24     chain of custody on the news so much.  Would you like me
  


25     to keep going with the report or do y’all want to ask some
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 1     questions about that.
  


 2          MS. SULLIVAN:  Mr. Secretary, I have a related
  


 3     question, if I can ask it.
  


 4          MR. RAFFENSPERGER:  Yes, please do.
  


 5          MS. SULLIVAN:  Mr. Jones, with respect to these
  


 6     issues you’re just discussing about chain of custody, do
  


 7     you see failures in those areas as primarily a lack of
  


 8     having appropriate procedures in place or training about
  


 9     those procedures or a combination of both?
  


10          MR. JONES:  That -- I think I would say a combination
  


11     of both because -- but I do think they’re very similar.
  


12     You know, this is one of the things where we talk about,
  


13     you know, it doesn’t need to be -- it’s salvageable.  And
  


14     if you -- and Fulton did a good job in January of fixing
  


15     these silly problems and some kind of self-inflicted
  


16     wounds from November, and they conducted the entire
  


17     process transparently and linearly at the World Congress
  


18     Center.  There weren’t things bouncing all over a
  


19     building.  They would come into an intake cage, where they
  


20     controlled the outflow, and then they would, you know,
  


21     move down the line.  Once they were vetted, they would,
  


22     you know, be opened and then be scanned.  That -- that
  


23     system makes a lot more sense.  It is salvageable.  It is
  


24     not, you know, rotten -- rotten to the core top to bottom,
  


25     but I do think it was a failure of process and perhaps, a
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 1     lack of foresight to see that they were going to get, you
  


 2     know, 150,000 absentee ballots.
  


 3          MR. RAFFENSPERGER:  Mr. Jones, I noticed that one of
  


 4     our citizens asked who is responsible for the training.
  


 5     The county election director is responsible for training
  


 6     everyone in their county.  We have 159 counties.  County
  


 7     election directors and their management teams in the
  


 8     larger counties such as Fulton, they -- that would bear
  


 9     the responsibility; am I not correct?
  


10          MR. JONES:  I -- I’m sorry.  Could you repeat your
  


11     question?
  


12          MR. RAFFENSPERGER:  That’s -- that’s a correct
  


13     statement that I just made.  That it’s the county election
  


14     director that’s responsible for training --
  


15          MR. JONES:  I’m -- I’m not sure about that, Mr.
  


16     Secretary, but regardless -- regardless of who does the
  


17     training, there’s a lack of oversight into the process.
  


18          MR. RAFFENSPERGER:  Obviously.  If there’s no other
  


19     questions, one -- one of my takeaways from this is -- I
  


20     think the Board members were alluding to it, but we had
  


21     the consent agreement to establish accountability.  You
  


22     looked at what happened in June versus where we are today.
  


23     There has been improvement, but that doesn’t mean it’s
  


24     acceptable even today, and I think -- you also -- I
  


25     believe the consent agreement was violated by Fulton
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 1     County.  They did not fulfill all of the stated objectives
  


 2     that we required, and so therefore, I would submit to the
  


 3     Board that the State Election Board still has an
  


 4     outstanding issue with Fulton County, and I believe that
  


 5     our General Counsel and the Attorney General’s Office can
  


 6     circle back with Fulton County so that they have a new
  


 7     county election director that they’ll be hiring, looking
  


 8     at a team, but I think that it is in the State’s interest
  


 9     that -- that we do have influence and make sure that we
  


10     are going to have continued improvements in there.  We
  


11     have 159 counties, but Fulton County represents over ten
  


12     percent of the voting population, and the rest of Georgia
  


13     wants things improved, so Mr. Carter, I believe -- Mr.
  


14     Carter.
  


15          Mr. Carter Jones, I do appreciate everything you’ve
  


16     done.  You’ve put eyes into it, 270 hours.  You were there
  


17     until 2 o’clock in the morning, and so I’m very grateful
  


18     that, you know, the consent degree allowed us to bring you
  


19     on board, and you were really able to observe things and
  


20     really help facilitate at some points, lending your
  


21     expertise, but I do think, Board members, that we have
  


22     authority, that we can continue to make sure that there’s
  


23     further improvements for the upcoming election cycles.  I
  


24     don’t know if Mr. Germany wants to add any comments to
  


25     that at this time, but I think that’s one thing I would
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 1     like to circle back with all the Board members, perhaps
  


 2     next week.
  


 3          MR. GERMANY:  Yes, sir.  This is Mr. Germany.  This
  


 4     is Ryan Germany.  With -- and I think that’s a good point
  


 5     that the consent agreement that we entered into, you know,
  


 6     set out basically milestones that Fulton agreed to meet
  


 7     and thought they could meet, and as Carter said, they --
  


 8     they did -- first of all, as Carter said, we did see --
  


 9     and the Secretary said -- we saw a lot of improvement from
  


10     June, but there were things that they thought they would
  


11     be able to do that they fell short on.  The consent
  


12     agreement has a $50,000 civil penalty, you know, if that
  


13     occurs, that’s waived if they basically reach all those
  


14     milestones.  I think from reading Carter’s report while
  


15     there was improvement, and while they did meet many of
  


16     those milestones, they did not meet all of the milestones.
  


17     With the permission of the Board, I would like to -- to
  


18     reach out to their counsel and talk about how to best, I
  


19     think, deal with that remaining issue.  It might be,
  


20     rather than a civil penalty, to continue the type of
  


21     monitoring that Carter has done or something like that
  


22     that can kind of continue the road to improvement that --
  


23     that we’re seeing, and that’s something I’d be happy to do
  


24     if that’s the will of the Board.
  


25          MR. MASHBURN:  This -- this is Matt Mashburn.  On
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 1     those -- on those comments, I’ve been monitoring elections
  


 2     for 30 years, and it’s always Fulton.  It’s always been
  


 3     Fulton.  It always goes down to Fulton, and so the Board
  


 4     puts on this monitor and for the first time ever in 30
  


 5     years, we see dramatic and remarkable improvement, so
  


 6     clearly, that was the right thing to do, and clearly, it’s
  


 7     the right thing to continue to do going forward, so I
  


 8     don’t -- I don’t believe they fulfilled all of their
  


 9     obligations to relieve them of the $50,000 penalty, and I
  


10     don’t think they’re ready to be relieved from the Board’s
  


11     oversight either, so I agree with Mr. Germany that the
  


12     Secretary of State’s Office and Fulton County and the AG’s
  


13     Office should figure out how -- how they recommend we
  


14     proceed in continuing this progress because while, you
  


15     know, everybody’s always said that it was good progress,
  


16     but it’s not enough.  But -- but my comment is for the
  


17     first time in 30 years, there finally was progress when --
  


18     when we took -- when we took the bull by the horns and
  


19     installed the monitor, we finally got movement in the
  


20     right direction.  So that’s my comment.
  


21          MR. RAFFENSPERGER:  Was that a comment or was that a
  


22     motion?
  


23          MR. MASHBURN:  I’ll make a motion that the -- I’ll
  


24     make a motion that the AG and the Secretary of State’s
  


25     Office and Fulton County come together with a proposal to
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 1     continue the consent order.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. LE:  I’d like to -- this is Anh Le.  I’d like to
  


 4     make a friendly addition to that motion in the sense that
  


 5     Fulton County has been in the elections business for a
  


 6     long time.  I’m very interested in knowing what their
  


 7     thoughts in terms of how they best proceed as well and
  


 8     take ownership of some of the changes as opposed to
  


 9     relying on the Secretary of State’s Office or the AG
  


10     coming in, expending its resources to tell them what’s
  


11     wrong.  I think that they probably also have some
  


12     suggestions.  I’d like to know how they think they can
  


13     proceed forward and whether it means reaching out to other
  


14     counties, getting best practices, and taking some
  


15     ownership of how to proceed forward as well.
  


16          MR. RAFFENSPERGER:  Mr. Mashburn, I don’t know if
  


17     that means amending your motion -- your motion.
  


18          MR. MASHBURN:  Yeah.  I’m -- I’m trying to figure
  


19     out.
  


20          MR. GERMANY:  And Mr. Secretary, counsel for Fulton
  


21     County is on, if we’d like to hear from them as well.
  


22          MR. RAFFENSPERGER:  Please.  Who speaks for Fulton
  


23     County?
  


24          MS. RINGER:  This is Cheryl Ringer with the office of
  


25     the Fulton County attorney.  I would just like to state
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 1     that we have not seen Mr. Jones’ report and so to have an
  


 2     open session like this where Fulton County is not able to
  


 3     even respond to a report it hasn’t seen does not seem to
  


 4     be fair, so I would like the opportunity to obtain the
  


 5     report and then provide Fulton County’s comments at a
  


 6     later date.
  


 7          MR. GERMANY:  So Ms. Ringer, this is Ryan.  The
  


 8     report was approved by the counsel that Fulton County had
  


 9     representing the Board in this case, and also, it was
  


10     presented to the Fulton County Board of Elections at their
  


11     meeting.
  


12          MS. RINGER:  It was presented -- it was presented --
  


13     I’m sorry.  It was presented to the Board, but I, as
  


14     counsel, have not seen it, and the counsel that initially
  


15     worked with you all is not present at this meeting, so I’m
  


16     just saying I can’t speak because I haven’t seen it, and
  


17     the counsel you’re saying has seen it is not present.
  


18          MR. RAFFENSPERGER:  We have a State Election Board
  


19     meeting next week.  Mr. Mashburn, if you’d be agreeable, I
  


20     would like to put this matter on the agenda for next week,
  


21     along with the cases that will be presented, and there can
  


22     be a discussion at that time.  In the meantime, the
  


23     Attorney General’s Office and our General Counsel can have
  


24     discussions with Fulton County’s counsel.  Does that work?
  


25     And that will then give everyone an opportunity to ramp
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 1     up, if that’s agreeable to all parties concerned today.
  


 2          MS. RINGER:  Thank you, Mr. Secretary.
  


 3          MR. MASHBURN:  Yes, Mr. Secretary.  I’ll withdraw the
  


 4     motion, and we’ll -- we’ll bring it up for next week’s
  


 5     meeting.
  


 6          MR. RAFFENSPERGER:  Thank you.  I do want to --
  


 7     before we move onto the cases, I do want to -- I do want
  


 8     to make two points.  One is Mr. Carter Jones said in his
  


 9     letter at no time did I ever observe any conduct by Fulton
  


10     County election officials that involved dishonesty, fraud,
  


11     or intentional malfeasance, nor any other fraudulent
  


12     conduct that would undermine the validity, fairness,
  


13     accuracy of the results published and certified by Fulton
  


14     County.  That said, however, there is a high level of
  


15     distrust because of the other issues that Carter Jones
  


16     discusses with lack of management competency, and it
  


17     creates the lack of confidence in results from Fulton
  


18     County, and that’s why it’s a critical issue.
  


19          I understand that perhaps none of this happened, and
  


20     it didn’t affect the outcome of the election, but it
  


21     created tremendous distrust not just, you know, in Georgia
  


22     but throughout the entire country because of the national
  


23     significance of the presidential election.  And therefore,
  


24     it is very important that we continue to make sure that
  


25     the Fulton County Election Board and the Fulton County
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 1     election system, you know, gives Georgia, gives residents
  


 2     of Fulton County but all of Georgia, solid elections, that
  


 3     we know that they’re honest and fair elections, with the
  


 4     appropriate amount of both accessibility and security that
  


 5     we can trust the results, and that’s where we need to move
  


 6     forward.  So I look forward to having those discussions in
  


 7     detail next week.
  


 8          MR. WORLEY:  Mr. Secretary, this is Mr. Worley.
  


 9     Could I add something?
  


10          MR. RAFFENSPERGER:  Yes, sir.
  


11          MR. WORLEY:  I don’t -- I don’t dismiss your concerns
  


12     about the operations of Fulton County’s election system,
  


13     but I think we have to point out that the reason that
  


14     there is distrust of the results from Fulton County has,
  


15     for the most part, nothing to do with the items that Mr.
  


16     Jones has pointed out.  The reason there is a distrust of
  


17     the election system is because one figure in the country
  


18     spent months and months and months sowing distrust of the
  


19     election system.  That is not going to be solved by
  


20     tinkering with Fulton County’s election process.  That’s
  


21     all.  Thank you.
  


22          MR. RAFFENSPERGER:  Okay.  Our first thing up on the
  


23     agenda is section 2 -- 3, investigation reports, the
  


24     consent cases.
  


25          MS. WATSON:  Yes, sir, Mr. Secretary.  This is







32


  
 1     Frances Watson.  Do you -- is the will of the Board to
  


 2     vote en bloc or have any of the consent cases pulled out
  


 3     for presentation?
  


 4          MR. RAFFENSPERGER:  Members, what is your will?  Mine
  


 5     would be to vote en bloc, unless you’d like to have some
  


 6     cases pulled out.
  


 7          MR. MASHBURN:  This is Mr. Mashburn.  I have no cases
  


 8     to be pulled out.
  


 9          MR. RAFFENSPERGER:  Can I -- Can I hear that again?
  


10          MR. MASHBURN:  I have no cases to be pulled out, Matt
  


11     Mashburn.
  


12          MR. RAFFENSPERGER:  Mr. Worley, did I hear you?
  


13          MR. WORLEY:  Yes.  Neither do I, and I would make a
  


14     motion that we follow the recommendation of the
  


15     investigative department and dismiss the consent cases en
  


16     bloc.
  


17          MR. RAFFENSPERGER:  Do we have a second?
  


18          MS. SULLIVAN:  Rebecca Sullivan, I’ll second.
  


19          MR. MASHBURN:  Second.
  


20          MR. RAFFENSPERGER:  Okay.  Do we have any -- do we
  


21     have any discussion?  Hearing none, all those in favor of
  


22     accepting the motion as presented, signify by saying aye.
  


23          THE BOARD MEMBERS:  Aye.
  


24          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


25     Okay.  The next set are the letter cases.
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 1          MS. WATSON:  Yes, sir.  If there is not any to be
  


 2     pulled out, we can vote en bloc on those also.
  


 3          MR. RAFFENSPERGER:  What is the will of the Board?
  


 4          MR. WORLEY:  Mr. Secretary, this is Mr. Worley.  I
  


 5     make a motion that we follow the recommendation of the
  


 6     investigative department and send a letter of instruction
  


 7     in the four cases that are on the letter case agenda.
  


 8          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 9          MS. SULLIVAN:  Rebecca Sullivan, I second.
  


10          MR. RAFFENSPERGER:  Do we have any further
  


11     discussion?  Hearing none, all those in favor of accepting
  


12     the motion as presented, signify by saying aye.
  


13          THE BOARD MEMBERS:  Aye.
  


14          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


15     Okay.  New cases and Ms. Watson, before we get started,
  


16     probably around 10 o’clock, we’ll take our first five-
  


17     minute break, and then we’ll, you know, come back, and
  


18     then we’ll go on and try to take a break every hour.  I
  


19     understand feedback was that we didn’t take enough breaks
  


20     sometimes, so I want to be respectful of all of our Board
  


21     members.  So new cases, SEB case 2016-076, Hancock County.
  


22          MS. WATSON:  Yes, sir.  Before we start with those
  


23     cases, the last meeting on the 10th, the Board -- I
  


24     presented Gwinnett County, 2020-115, and this was the case
  


25     where the individual had received two ballots and had
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 1     posted on NextDoor the ballots for sale.  The Board had
  


 2     requested to find out why he received two ballots.  I did
  


 3     reach out to Gwinnett County and have a response from
  


 4     them, if this would be the appropriate time for that
  


 5     update.
  


 6          MR. RAFFENSPERGER:  Yes, it would be.
  


 7          MS. WATSON:  Okay.  Gwinnett County says they did
  


 8     enter the request for the absentee ballot into the
  


 9     spreadsheet for the vendor to issue.  They do have a
  


10     situation where if there is a change at the same time that
  


11     they are issuing the ballot that it will sometimes create
  


12     an additional line to issue a second ballot.  The regular
  


13     practice is to check that spreadsheet for duplicates and
  


14     remove any duplicates.  In this particular case, that was
  


15     missed on the part of the County, and it slipped through,
  


16     and two ballots were issued in error by the County.  The
  


17     recommendation at the time still stands for a letter of
  


18     instruction for Mr. Wilowski [ph.] in reference to posting
  


19     the ballots for sale on NextDoor.
  


20          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


21     Committee, the Board?
  


22          MR. MASHBURN:  Yes.  This is -- this is Matt
  


23     Mashburn.  Since we -- since we now found out that he
  


24     really did have two ballots, and he really -- so that he
  


25     could have done what he said he was going to do, to me
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 1     that changes -- that changes the -- that changes it.  If
  


 2     he didn’t have two ballots and said I’ve got two ballots
  


 3     for sale, that’s -- that’s a joke, and I get that.  A bad
  


 4     joke, like saying you have a bomb like you’re going
  


 5     through the airport is a joke, a terrible joke.  But here,
  


 6     he actually had two ballots, so I don’t agree that a
  


 7     letter of instruction is -- is the proper remedy, so I
  


 8     think -- I think I would recommend -- I would make a
  


 9     motion that we refer this to the District Attorney for
  


10     illegal possession of a ballot.
  


11          MR. RAFFENSPERGER:  Do we have a second?
  


12          MR. WORLEY:  This is Mr. Worley.  I would second
  


13     that.
  


14          MR. RAFFENSPERGER:  Do we have any comment from any
  


15     of the Board members?
  


16          MS. SULLIVAN:  That motion is for illegal possession
  


17     of a ballot, where he did not request -- just to verify,
  


18     did he request two ballots, or were those sent by the
  


19     County in error?
  


20          MS. WATSON:  Those were sent -- they were sent by
  


21     error.
  


22          MS. SULLIVAN:  So he was in possession of two
  


23     absentee ballots by -- I mean, no fault of his own,
  


24     correct?
  


25          MS. WATSON:  Correct.







36


  
 1          MR. MASHBURN:  Yeah, but this -- but rather than take
  


 2     the two ballots to the County and say hey, you’ve issued
  


 3     two ballots to me incorrectly, he put them up for sale.
  


 4          MR. RAFFENSPERGER:  Mr. Mashburn’s point is well
  


 5     taken.  Do we have any other comments?
  


 6          MR. MASHBURN:  Yeah, and I think -- go ahead.
  


 7          MS. SULLIVAN:  I was just going to say was the
  


 8     Respondent notified that we would be considering this case
  


 9     again today?
  


10          MS. WATSON:  Yes, sir [sic].  He was.  I’m sorry.
  


11     Yes, ma’am.  He was notified.  I sent him an email.
  


12          MS. SULLIVAN:  And yet he is not here today to speak?
  


13          MS. WATSON:  Is he -- he is not on the line.
  


14          MS. SULLIVAN:  Thank you.
  


15          MR. RAFFENSPERGER:  Any other comments?
  


16          MS. LE:  Yes, this is Anh Le.  Mr. Mashburn, your
  


17     motion is just to the DA and not to the DA and the AG’s
  


18     Office; is that correct?  Or do we want to go send it to
  


19     the --
  


20          MR. MASHBURN:  Correct.  Yeah.  My motion is to go
  


21     straight to the DA.  I think we get a choice -- we have a
  


22     choice to do one or the other or both, so I -- I think
  


23     your -- I think what I’m picking up from your question is
  


24     that you -- you would like for me to amend the motion to
  


25     say both the AG and the DA, Anh Le?
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 1          MS. LE:  I’m thinking that because, you know, the
  


 2     District Attorney has their own authority and discretion
  


 3     on what to do with any case that we send over, so I -- I
  


 4     would also like to have us take a look at it -- or the
  


 5     AG’s Office take a look at it as well, please.
  


 6          MR. MASHBURN:  Okay.  So David, David, is that okay
  


 7     with you if we -- if we amend the motion that you seconded
  


 8     to include that?
  


 9          MR. WORLEY:  Yes, that’s fine.
  


10          MR. MASHBURN:  Okay.  With Anh Le’s amendment, I
  


11     restate my motion to send this to the AG and the DA.
  


12          MR. RAFFENSPERGER:  And Mr. Worley has seconded that.
  


13     Any further comment?  Hearing none, all those in favor,
  


14     signify by saying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


17     Thank you, Ms. Watson, for bringing that before us.
  


18          MS. WATSON:  Yes, the next case is 2016-076, Hancock
  


19     County.  In May 2016, Mr. Henry Lee Robinson [ph.] alleged
  


20     that coroner candidate Audrey Ingram had filed a false
  


21     affidavit listing his residence in Hancock County for two
  


22     years.  He based his assumption on property records in his
  


23     name, voter registration dates.  The second allegation
  


24     came from Marion Warren who reported that Davoris Lamar’s
  


25     [ph.] picture had been circulated in the polling places
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 1     and poll workers had been instructed not to allow him to
  


 2     assist voters.  Complainant Marion Warren also stated he
  


 3     tried to enter the District 3 polling area, the Mayfield
  


 4     Human Development Center, and was told that he couldn’t
  


 5     enter.  The poll manager, Jocelyn Hough [ph.], prevented
  


 6     him from entering the polling precinct.  Allegation 4, the
  


 7     complainant reported that her disabled aunt and uncle were
  


 8     told by Hancock County Registrar’s Office that they would
  


 9     not be allowed to receive an absentee ballot to a P.O. box
  


10     that is not the address where they are registered.
  


11          The fifth allegation was the complainant reported
  


12     that during the counting of absentee ballots, the process
  


13     slowed down, and there seemed to be problems with the
  


14     ballot reader.  The observers during this process were Gen
  


15     -- Jim Youmans, a BOER board member observing for the
  


16     Republican party who is now deceased, and Peggy Lewis, an
  


17     observer for the Democratic party.  Each said they
  


18     witnessed quite a number of ballots that had been
  


19     fraudulently changed.
  


20          Investigation revealed in the first allegation, the
  


21     County held a hearing to determine the qualifications of
  


22     Mr. Ingram and determined he was qualified, and he could
  


23     remain on the ballot.  As to allegation 2, poll workers
  


24     denied that any photos were passed around or turning away
  


25     Mr. Lamar from any precinct.  There was [sic] no
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 1     supporting witnesses located to confirm that complaint.
  


 2     In allegation 3, poll workers did prevent Mr. Warren and
  


 3     Helen Butler from entering precinct 1B, as they believed
  


 4     only voters and authorized poll watchers were allowed to
  


 5     enter.  In allegation 4, Tiffany Neal, the Elections
  


 6     Supervisor at the time, states there would be no reason to
  


 7     deny sending an absentee ballot to a P.O. box, and they do
  


 8     so frequently.
  


 9          In allegation 5, there was no evidence to
  


10     substantiate the claim.  However, witnesses did state that
  


11     there was an unusually higher number of absentee ballots
  


12     that had more than one candidate marked in a particular
  


13     race.  However, no individuals could advise who may have
  


14     made the changes.  When the investigator went to review
  


15     the absentee ballots, it was determined that the majority
  


16     of the marked absentee ballots were missing, and all of
  


17     the voter certificates were missing.  We recommend that
  


18     Hancock County Board of Elections and Registration,
  


19     Tiffany Neal, and Jocelyn Hough be referred to the
  


20     Attorney General’s Office for violation of SEB rule 183-1-
  


21     12-.02(4), when poll manager Jocelyn Hough refused to
  


22     permit Marion Warren and Helen Butler to observe voting at
  


23     the Hancock Human Development Center, and also Tiffany
  


24     Neal and Hancock County Board of Elections and
  


25     Registration for violation of 21-2-500(a), in failure to
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 1     retain and secure the absentee ballots and the voter
  


 2     certificates at the Hancock County Superior Court clerk.
  


 3     And there is someone on the line to speak.
  


 4          MR. RAFFENSPERGER:  Okay.  Who’s here to speak from
  


 5     Hancock County?
  


 6          MS. GRANT:  Good morning.  Good morning.  My name is
  


 7     Andrea Grant.  I am the attorney for the Board of
  


 8     Elections and Registration, and I can’t really speak to
  


 9     Jocelyn Hough, Tiffany Medlock, aka Neal, situation about
  


10     refusing to allow Marion Warren and Helen Butler observe
  


11     because Tiffany Medlock/Neal resigned on July 5th, 2016,
  


12     and her last day on the job was August 9th, 2016.
  


13     However, it’s the Board’s opinion that if they refused
  


14     access that was outside the scope of their authority, and
  


15     the Board shouldn’t -- they should have known, and the
  


16     Board should not be held responsible for their actions.
  


17          The next -- the next violation is a little more
  


18     complex.  As many of you know, the courthouse in Hancock
  


19     County burned in 2014.  The Clerk of Court was located at
  


20     a nearby technical college in a very small room.  Some of
  


21     their records were stored in that small room.  Some of the
  


22     records were stored in -- they had a makeshift courtroom,
  


23     and then they had another locked room where some of the
  


24     records were stored, so when the election happened -- this
  


25     allegation is May 24th, 2016 -- the voter certificates and
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 1     absentee ballots were not in the Clerk of Court’s office.
  


 2     The Clerk -- Clerk of Court was in the technical college,
  


 3     and their records were kept in various places.  It wasn’t
  


 4     until August 11th, 2016 after the election and after
  


 5     everything had been submitted to the Clerk of Court that
  


 6     they moved to their current location at the courthouse
  


 7     after it was rebuilt.
  


 8          According to the investigative report, a court order
  


 9     around April 7th, 2018 was presumably served on the clerk.
  


10     However, to our knowledge, nobody on the BOER, the Board,
  


11     was notified about the service on the clerk or had an
  


12     opportunity to work with any investigator or the Clerk of
  


13     Court to locate any missing records, or -- I don’t -- I
  


14     don’t know what the missing records were.  The Chairman --
  


15     but the Board did try to take action once we received this
  


16     -- this notification for this case, Chairman Ingram was
  


17     tasked with meeting with the Clerk of Court to seek more
  


18     information.  However, he died, unfortunately, of COVID on
  


19     February -- just very recently, February 9th, 2021, prior
  


20     to reporting back to me or to the Board on his
  


21     conversations with the Clerk of Court.
  


22          Because I represent the County as a whole and not
  


23     just the -- I mean, I do not represent the County as a
  


24     whole.  I only represent the Board of Elections and
  


25     Registration.  So ethically, I’ve -- I feel like I cannot
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 1     directly contact the clerk of court, and due to the
  


 2     passing of Mr. Ingram -- did not have an opportunity to
  


 3     have a full conversation with the attorneys for the Board
  


 4     of Elections and Registration.
  


 5          Now, the Board of Elections and Registration is not
  


 6     trying to blame the clerk of court for the missing items,
  


 7     rest assured, but the items could have been stored in
  


 8     several locations at the temporary facility.  The Board of
  


 9     Elections and Registration was not the entity that
  


10     actually moved the records, and it’s highly possible that
  


11     these items were misplaced, misidentified, mismarked in
  


12     transit.  In other words, basically, the chain of custody
  


13     cannot be ascertained to any certainly.  So in light of
  


14     these unusual circumstances, the BOER requests -- and no
  


15     actual evidence of malfeasance of the BOER, the BOER
  


16     requests a letter of reprimand in this matter for the
  


17     second count.
  


18          MR. RAFFENSPERGER:  Thank you, ma’am.  Members, any
  


19     questions for -- any of the Board members?
  


20          MS. WATSON:  Also, Mr. Secretary, a Marion Warren is
  


21     on the line as well as Nancy Stephens.
  


22          MR. RAFFENSPERGER:  Yes.  Ms. Warren [sic], do you
  


23     have anything you’d like to add?
  


24          MS. THOMAS:  You can unmute yourself.  I’m sorry.  Go
  


25     ahead.  Unmute yourself again.
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 1          MR. WARREN:  It’s Mr. Warren, Secretary.
  


 2          MR. RAFFENSPERGER:  Oh, I’m sorry.  I guessed -- the
  


 3     first name.  Okay.
  


 4          MR. WARREN:  It happened in the military too, so I’ll
  


 5     let you get away with that one.
  


 6          MR. RAFFENSPERGER:  I’m sorry.  I see it.  Got it.
  


 7     Marion Campbell was a great football coach though, so
  


 8     anyway, go ahead, Mr. Warren.
  


 9          MR. WARREN:  Yeah.  Yes.  The 2016 election, in my
  


10     opinion, probably has a lot of different fingers attached
  


11     to it because I called it -- watching it, I called it the
  


12     worst debacle I’ve ever seen in my whole life.  There were
  


13     things being done that were absolutely -- and I understand
  


14     the fact that the two individuals, particularly Ms. Hough,
  


15     I understand that at this particular point -- this is a
  


16     four-year old case, and I do understand that, but there
  


17     was no reason for her to prevent -- the law has been in
  


18     effect for quite a long time giving observers the right to
  


19     enter into a poll place.  It just didn’t get written in
  


20     2016, so I can’t very well just walk away from that and
  


21     say so it’s okay.  Maybe it was a mistake.  I don’t think
  


22     that it was.  I think that, you know, I think that at some
  


23     particular point some redress should be done or something,
  


24     probably a letter of reprimand either/or pass it on
  


25     because that’s not -- when it comes down to the public
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 1     opinion and paying attention to the voting process, I
  


 2     think that should be welcomed rather than rejected.  I’m
  


 3     finished.
  


 4          MR. RAFFENSPERGER:  Thank you, sir.  Members, do you
  


 5     have any questions for anyone?  What is the will of the
  


 6     Board?
  


 7          MS. LE:  Just -- this is Anh, Anh Le.  With respect
  


 8     to the -- Ms. Eveler’s [sic] first comment about the Board
  


 9     not being responsible for the individual actions of their
  


10     poll workers, on that note, on that first item, I
  


11     recommend -- or I make a motion to have a consent order
  


12     with the County to ask all -- to provide evidence of
  


13     proper training going forward of their poll managers to
  


14     prevent this from happening again.  I think that this is
  


15     from a 2016 case, so to send this to the Attorney
  


16     General’s Office in my opinion may not accomplish what we
  


17     would want which is a change in practice and to ensure
  


18     that it doesn’t happen again, so I feel that a consent
  


19     order with the County ensuring training in this manner
  


20     would be more effective.
  


21          On the second issue, the ballot -- yeah, the absentee
  


22     ballots being moved, because of the fire and the difficult
  


23     that that presented, I would make a motion for a letter of
  


24     instruction.  But I will comment that to Ms. Eveler’s
  


25     [sic] point that she could not reach out to the Clerk of
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 1     Court, you know, even if you don’t have jurisdiction over
  


 2     that office or a formal relationship, there’s always an
  


 3     opportunity to pick up the phone in cases where it affects
  


 4     your everyday business as well.  So -- but I still would
  


 5     make a motion to issue a letter of instruction on the
  


 6     second item.
  


 7          MR. RAFFENSPERGER:  Do we have a second?
  


 8          MR. MASHBURN:  Second, Matt Mashburn.
  


 9          MR. RAFFENSPERGER:  Do we have any further comments?
  


10     Hearing none, all those in favor of the motion as
  


11     presented, signify by saying aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Any opposed?
  


14          MR. GERMANY:  Mr. Secretary?  Mr. Secretary, hang on.
  


15     This is Ryan.
  


16          MS. WATSON:  Nancy -- Nancy Stephens is also on the
  


17     line in reference to this case.  I believe she wishes to
  


18     speak.
  


19          MR. RAFFENSPERGER:  Okay.
  


20          MS. LE:  Oh, my apologies.
  


21          MS. STEPHENS:  Can you hear me okay?
  


22          MR. RAFFENSPERGER:  Yes.
  


23          MS. STEPHENS:  Okay.  I would like to hold my
  


24     comments for case number 2020-018, if I may, please?
  


25          MS. WATSON:  Okay.  Thank you.
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 1          MR. RAFFENSPERGER:  Okay.  Okay, fair enough.  All
  


 2     those in favor -- I think we voted, did we not?  And there
  


 3     were no opposed?  Motion carries.  Okay.  Do we want to
  


 4     take a break now?  It’s after 10, and come back at 10:15.
  


 5     Does that give everyone enough time for a short break?
  


 6          MS. LE:  Yes.  Mr. Secretary, this is Anh Le.  I just
  


 7     wanted for the record -- I’ll be stepping off this meeting
  


 8     for a scheduling conflict that I have, and I’ll come back.
  


 9     When I do approximately in an hour, I’ll announce it for
  


10     the record.
  


11          MR. RAFFENSPERGER:  Thank you so much.
  


12          (Meeting break)
  


13          (Meeting resumes)
  


14          MR. RAFFENSPERGER:  Okay.  Next case.
  


15          MS. WATSON:  Okay.  Case 2016-090, Peach County,
  


16     absentee ballots.  Several complaints were received
  


17     regarding Peach County elections concerning the May 24th,
  


18     2016 general primary election.  The first allegation was
  


19     not getting out absentee ballots sufficiently in that the
  


20     elections supervisor was campaigning for certain
  


21     candidates and previously in 2015, that she did not
  


22     certify the election in a timely manner, and she would
  


23     call registered voters while working and encourage them to
  


24     come and vote.  The second allegation: during a poll
  


25     monitoring conducted during early voting, it was reported
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 1     that four out of 19 absentee ballots did not have the date
  


 2     signed.  They were received, recorded, and were not signed
  


 3     and approved by the Peach County election supervisor.  It
  


 4     was also reported that DRE machines were not locked with a
  


 5     cable or another locking device.  The third allegation was
  


 6     a probate court judge candidate reported that two people
  


 7     reported her name was not on their ballots when they went
  


 8     to vote.
  


 9          The fourth allegation was Peach County Sheriff Terry
  


10     Deese reported that during the May 24th, 2016 election and
  


11     absentee ballot processing, after the election, it was
  


12     reported that the door to the room where the election
  


13     documents including absentee ballots were located was not
  


14     considered secured as several courthouse employees have a
  


15     key to it.  He estimated approximately one hundred, plus
  


16     or minus, keys to that room had been distributed.
  


17          Investigation revealed as to the first allegation,
  


18     the complaint was anonymous, and no evidence was located
  


19     to substantiate the complaint.  In the second allegation,
  


20     poll workers provided conflicting information regarding
  


21     the DRE machines being secured with a locking device.  Due
  


22     to the conflicting information, the allegation was not
  


23     substantiated.  A review of the absentee ballots confirmed
  


24     that they were all marked with the date/time received as
  


25     signed by the election supervisor.  Martha Gossier stated
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 1     that she completed the information on the absentee ballots
  


 2     after it was brought to her attention during the poll
  


 3     inspection.
  


 4          The review of the election documents revealed 48
  


 5     advance voting applications were accepted and processed.
  


 6     When the applications were incomplete, 8 absentee ballot
  


 7     envelopes were processed when they did not complete all
  


 8     the necessary information.  58 voter certificates were
  


 9     processed improperly, and 54 had no names, initials, or
  


10     signature of the poll officer receiving the voter
  


11     certificate.  21 had no type of identification of the
  


12     elector provided.  3 had no current address of the
  


13     elector.  One had no elector’s date of birth, and one, no
  


14     signature of the elector.
  


15          In allegation three, there was no evidence located to
  


16     substantiate the violation.  As to allegation four,
  


17     investigation indicated the door to the room containing
  


18     election documents, which included voted absentee ballots,
  


19     was found unlocked with election documents unattended on
  


20     multiple occasions between the 24th and 26th of May, and
  


21     also, that the -- there were approximately 100 keys to the
  


22     room that had been distributed, making it an unsecure
  


23     location.
  


24          We’re recommending Peach County Board of Elections
  


25     and Registration, Marcia -- Marcia Gossier, former interim
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 1     Peach County Elections Supervisor be bound over to the
  


 2     AG’s Office for Board rule -- SEB rule 183-1-14-.02(10),
  


 3     when after absentee ballot applications were submitted,
  


 4     the registrar failed to note the voter’s registration
  


 5     number on the application, 35 counts, and 21-381(a)(1)(c),
  


 6     when she accepted and process an absentee ballot
  


 7     application for Maria White Hill [ph.] that did not have
  


 8     the relation of the relative requesting the ballot written
  


 9     on it, and 21-2-500(a), after the absentee ballots were
  


10     tabulated, they were not placed into a locked ballot box
  


11     or transferred to locked ballot box bags.  The room where
  


12     the ballots were kept was found unsecured and unattended
  


13     within the courthouse on May 25th and 26th.  And Peach
  


14     County Board of Elections and Registration, Marcia
  


15     Gossier, Bonnie Bartley [ph.], and Sylvia Malone [ph.] in
  


16     reference to 21-2-451, execution of voter certificates,
  


17     when the poll worker failed to sign his or her name or
  


18     initials on voter certificates filled out by the electors
  


19     on the May 24th, 2016 general primary election, 54 counts.
  


20          MR. RAFFENSPERGER:  Thank you.
  


21          MS. WATSON:  There is no one on the line to speak.
  


22          MR. RAFFENSPERGER:  Okay.  Do we have any questions
  


23     from any of our Board members?  Hearing none, what is the
  


24     will of the Board?
  


25          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
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 1     make a motion that we bind this case over to the Attorney
  


 2     General.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 4          MR. MASHBURN:  Second, Matt Mashburn.
  


 5          MR. RAFFENSPERGER:  Do we have any comment?  Hearing
  


 6     none, all those in favor binding this over to the Attorney
  


 7     General, please do so by signifying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


10     Next case?
  


11          MS. WATSON:  Next case is 2016-110, Long County, and
  


12     I was contacted by an attorney for Harriet Smith who is
  


13     one of the Respondents in this case and requested that her
  


14     portion be continued to a later date, as she had a death
  


15     in her family, and that request was granted, but we will
  


16     proceed with the other Respondents.
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. WATSON:  In July 2016, the following allegations
  


19     were reported.  In allegation one, the complainant who was
  


20     a candidate in Long County heard from numerous sources
  


21     that the opposition was paying individuals to vote, $10
  


22     for absentee ballots.  There were no witnesses or
  


23     corroborations found in that allegation.  The second
  


24     allegation, the complainant reported that 18 ballots were
  


25     being mailed to P.O. Box 736, which was not regist -- a
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 1     registered address for the individuals.  The P.O. Box
  


 2     belonged to Harriet Smith, the complainant’s opponent’s
  


 3     mother, and Robert Harrison Smith.
  


 4          The third allegation, the complainant reported that
  


 5     Bobby Smith and Judy Brooks went to the Sandalwood
  


 6     Community in Ludowici, Georgia, giving away pizzas and
  


 7     getting residents to apply for absentee ballots.  The
  


 8     fourth allegation, the complainant reported that one
  


 9     voter, Ronnie Johnson, stated Leonard Pool [ph.] built the
  


10     steps on his residence and Bobby Smith paid for them.  He
  


11     also reported that Bobby was bringing him an absentee
  


12     ballot.  The fifth allegation, the complainant stated that
  


13     County Commissioner Clifton Deloach, who is Bobby Smith’s
  


14     uncle, voted on July 5th, 2016 in a runoff.  He was at the
  


15     Long County courthouse and the registrar’s office many
  


16     times during early voting after he had already voted.
  


17          During the investigation, it was discovered that
  


18     Yarissa Andrea Velazquez Gomez [ph.] and her sister Brenda
  


19     Velazquez Gomez [ph.] had lived at the Harriet Smith group
  


20     home in Ludowici, Georgia.  According to Election Net, the
  


21     sisters registered to vote and voted in the 2014 and 2016
  


22     elections in Long County, which included the July 26, 2016
  


23     general primary runoff election.  Both Yarissa and Brenda
  


24     were born in Mexico, were permanent residents, but were
  


25     not U.S. citizens.
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 1          Investigation revealed allegations one, three, four,
  


 2     and five could not be substantiated.  In allegation two,
  


 3     it was revealed that Harriet Smith, the mother of the
  


 4     candidate, did list her post office box in the space for
  


 5     out of county address on the listed absentee ballot
  


 6     applications so that she could make sure they received
  


 7     ballots.  During the investigation, it was also verified
  


 8     that two individuals that were not U.S. citizens were
  


 9     registered to vote and voted.  Both individuals had stayed
  


10     at Harriet Smith’s group home in Ludowici.  Harriet Smith
  


11     advised that she believed when the girls received their
  


12     green cards and became permanent residents that they could
  


13     register to vote.  Both individuals, Yarissa and Brenda
  


14     Velazquez Gomez, denied that they registered or voted in
  


15     the election.
  


16          We’re recommending Yarissa Andrea Velazquez Gomez and
  


17     Brenda Velazquez Gomez be bound over to the AG’s Office
  


18     for 21-2-216(a) and 21-2-216(g).  Also recommending Long
  


19     County Board of Elections and Registration, Sierra
  


20     Hamilton, the former Elections Supervisor be bound over to
  


21     the AG’s Office for 21-2-226(a) and also SEB rule 183-1-
  


22     06.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have any of the
  


24     Respondents here to speak on their behalf?
  


25          MS. WATSON:  I believe Teresa Odom is on the line to
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 1     speak to this case.
  


 2          MR. RAFFENSPERGER:  Okay.  Ms. Odom?
  


 3          MS. THOMAS:  You may unmute yourself.  Ms. Odom, you
  


 4     may unmute yourself.
  


 5          MS. SULLIVAN:  I believe Ms. Odom commented that she
  


 6     did not wish to speak.
  


 7          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 8     any questions or comments?  Hearing none, what is the will
  


 9     of the Board?
  


10          MR. WORLEY:  This is Mr. Worley.  I’d make a motion
  


11     that we bind the case over to the Attorney General.
  


12          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


13          MR. MASHBURN:  Second, Matt Mashburn.
  


14          MR. RAFFENSPERGER:  Okay.  Any comment?  Hearing
  


15     none, all those in favor of binding case 2016-110 over to
  


16     the Attorney General’s Office, do so by signifying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


19     It’s bound over.  Next case?
  


20          MS. WATSON:  Next case is 20 -- 2017-002, Fulton
  


21     County.  On January 4th, 2017, we opened an investigation
  


22     into the complaints of three electors that alleged they
  


23     had not received their requested absentee ballots for the
  


24     November 8th, 2016 general election.  Elector Eileen Gray
  


25     [ph.] alleged that she applied in late August or early
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 1     September for an absentee ballot for the November 8th,
  


 2     2016 general election.  The application submitted directed
  


 3     the ballot be mailed to Ms. Gray at college in Belmont
  


 4     University, Nashville, Tennessee.  The ballot received,
  


 5     after making original applications, was in the name of
  


 6     another person.  Numerous follow-up contacts with Fulton
  


 7     County Elections Office by Ms. Gray and her father, Robert
  


 8     Gray, resulted in a second replacement ballot being
  


 9     mailed, which was never received.  A third ballot was sent
  


10     via overnight, with that ballot arriving late, and
  


11     remained questionable if it arrived back to Fulton County
  


12     Elections Office in time to be counted.
  


13          Elector Ava Simone Sinneburger [ph.] alleged that she
  


14     applied for an absentee ballot for the November 8th, 2016
  


15     general election, and the ballot was never received.
  


16     Elector Sasha Mitteraga [ph.] alleged that she requested a
  


17     ballot for the November 8th, 2016 general election, and
  


18     the ballot was never received.
  


19          Investigations showed as to Eileen Gray, the first
  


20     ballot was returned as undeliverable as no room number was
  


21     listed.  The second ballot was mailed on 11/4 with the
  


22     room number, but so close to the election, it would be
  


23     difficult for the elector to receive the ballot.  There is
  


24     no record the elector was able to cast the ballot during
  


25     the election.  Fulton County was unable to provide the
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 1     absentee ballot application and affidavit of Ms. Gray, in
  


 2     violation of 21-2-73.  As to Ava Simone Sinneburger, in
  


 3     interviewing Ms. Sinneburger further, she advised that she
  


 4     could not be positive that she completed the absentee
  


 5     ballot application online, and Fulton County has no
  


 6     records of the application.  As to Sasha Mitteraga, it was
  


 7     confirmed that she submitted an application for absentee
  


 8     ballot on 10/7/2016, and records indicate that Fulton
  


 9     County did process the application and mailed it on
  


10     10/28/2016.
  


11          Our recommendation is for Fulton County Board of
  


12     Elections and Registration and Chief Registrar Ralph Jones
  


13     be issued a letter of instruction for a violation of 21-2-
  


14     73, as they failed to preserve records for 24 months for
  


15     Eileen Patricia Gray’s original absentee ballot
  


16     application and affidavit that was required when she
  


17     reported that she had not received her requested absentee
  


18     ballot.
  


19          MR. RAFFENSPERGER:  Okay.  Thank you.  Is anyone here
  


20     to speak?
  


21          MS. WATSON:  Yes.  Yes, sir.
  


22          MR. LOWMAN:  Yes.  This is David Lowman from the
  


23     office of the Fulton County attorney, and we would accept
  


24     the letter of instruction in the one allegation regarding
  


25     the failure to preserve the absentee ballot application.
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 1     However, with respect to the other two because of the
  


 2     issues with the US Postal Service and the inability to
  


 3     substantiate those allegations, we ask that they would be
  


 4     dismissed as to Fulton County.
  


 5          MR. RAFFENSPERGER:  Board members, do you have any
  


 6     questions for Ms. Watson or the attorney?  What is the
  


 7     will of the Board?
  


 8          MR. MASHBURN:  Just to make -- this is Matt Mashburn.
  


 9     Just to make clear, so Fulton County is agreeing to
  


10     Frances’ recommendation?
  


11          MR. LOWMAN:  Yes, sir.
  


12          MR. MASHBURN:  Correct?  Okay.  So Matt Mashburn, I
  


13     make a motion that we adopt Frances’ recommendations and
  


14     issue a letter of instruction and dismiss the other two
  


15     cases.
  


16          MS. SULLIVAN:  Second.
  


17          MR. RAFFENSPERGER:  Okay.  Any further comments?  All
  


18     those in favor, signify by saying aye.
  


19          THE BOARD MEMBERS:  Aye.
  


20          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


21     Next case?
  


22          MS. WATSON:  Next case is 2017-015.  On March 6th,
  


23     2017, Fulton County Deputy Elections Chief Sharon Benjamin
  


24     reported that a mayoral candidate for the City of South
  


25     Fulton, Robert Dalton the III, had been engaging voters in
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 1     conversation and handing out campaign literature within a
  


 2     hundred and fifty feet of the poll and at one point had
  


 3     entered the poll with a voter.  Investigation revealed Mr.
  


 4     Dawson was observed by the poll manager at the Wolf Creek
  


 5     polling location engaging in conversation and passing out
  


 6     campaign pamphlets in the parking lot of the polls within
  


 7     a hundred and fifty feet of the polls.  It was observed
  


 8     that Mr. Dawson handed a voter a pamphlet and walked the
  


 9     voter to the doorway of the voting room.  Mr. Dawson had
  


10     been contacted and instructed regarding the no campaigning
  


11     restrictions earlier in the day by Dwight Brower with
  


12     Fulton County elections.  We recommend Robert Lee Dawson
  


13     the III be referred to the Attorney General’s Office for a
  


14     violation of 21-2-414(a)(1).  I believe Mr. Dawson is on
  


15     the line.
  


16          MR. RAFFENSPERGER:  Okay.  Mr. Dawson?
  


17          MR. DAWSON:  Hi, greetings.  Can you all hear me?
  


18          MR. RAFFENSPERGER:  Yes, we can, loud and clear.
  


19          MR. DAWSON:  Okay, great.  Thanks for your time, and
  


20     apologies in advance for this matter.  This was a first
  


21     election for a new municipality.  I was a vigorous
  


22     campaigner, and it should be noted that I was campaigning
  


23     against a former Fulton County Commissioner who ended up
  


24     being the mayor of the city, so everything I did was under
  


25     total scrutiny.  The -- the dispute here is the fact that
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 1     originally the parking lot was fair game, and then we
  


 2     showed up one day, and they had changed the border of the
  


 3     parking lot, so, you know, if we’d been campaigning for a
  


 4     week in one area, and then the next day, you tell us we
  


 5     can’t campaign in that area, we respected that as much as
  


 6     possible.
  


 7          Finally, I’d like to say that I’m a member of the
  


 8     community, active.  I’m on the zoning board of appeals,
  


 9     appointed and confirmed by the mayor and all city council
  


10     members unanimously, and I would hate for this to taint my
  


11     otherwise clean record.  I apologize if I have violated
  


12     anything, but again, there was mass confusion, and there
  


13     were so many candidates.  There were 11 candidates.  I’m
  


14     not even sure if they’ve identified the right candidate
  


15     who -- who supposedly walked to the door because I would
  


16     never do that disrespectfully, so I’m begging that you
  


17     guys will dismiss this case or at the max give me a letter
  


18     of instruction, but you have my word that nothing like
  


19     this would happen again, that it didn’t happen
  


20     intentionally, and again, it was a new city, very hotly
  


21     contested race, and every little thing I did was under
  


22     scrutiny.  When we had all kinds of serious violations, I
  


23     can’t believe I’m on the mound for this one four years
  


24     later.
  


25          MR. RAFFENSPERGER:  Board members, do you have any
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 1     questions for Mr. Dawson or for Ms. Watson?  Okay.
  


 2     Hearing none, what is the will of the Committee?
  


 3          MR. MASHBURN:  This is -- this is Matt Mashburn, and
  


 4     the hundred and fifty foot protective bubble is -- is one
  


 5     of my hot buttons, and so I understood -- I understand
  


 6     that this, the Respondent here, was told not to interact
  


 7     with voters within the hundred and fifty foot bubble and
  


 8     continued, so we’ve just got to -- got to -- we’ve just
  


 9     got to do whatever we can to restore the protective area
  


10     that’s intended to protect voters from intimidation within
  


11     this hundred and fifty foot area, so I’m not of the mind
  


12     that a letter of instruction or a dismissal is warranted
  


13     here.  Frances, did I understand correctly that your
  


14     recommendation was to bind this over to the AG?  So I make
  


15     a motion to bind this over to the AG.
  


16          MR. RAFFENSPERGER:  Do we have a second?
  


17          MS. SULLIVAN:  This is Rebecca Sullivan.  I will
  


18     second the motion.
  


19          MR. RAFFENSERPGER:  Okay.  Do we have any on the
  


20     motion now?  It’s before the Board.  Hearing none, all
  


21     those in favor of binding this over to the Attorney
  


22     General, case number 2017-015, do so by signifying aye.
  


23          THE BOARD MEMBERS:  Aye.
  


24          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


25     Next case.
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 1          MS. WATSON:  Next case is 2017-023, Cobb County.  On
  


 2     April 17th, 2017, Cobb County reported that four express
  


 3     poll units were stolen from the vehicle of a poll manager.
  


 4     Poll Manager Greg Rogers parked his car in the parking lot
  


 5     at 3595 Canton Road in Marietta, Georgia.  Mr. Rogers went
  


 6     into a Kroger store and was not sure if he locked the
  


 7     vehicle.  When he returned, the express polls were gone.
  


 8     The police were notified.  The suspects were identified
  


 9     through fingerprints, and charges were filed for the theft
  


10     of the equipment.  Interviews with the suspects determined
  


11     the express polls were thrown into a dumpster.  The waste
  


12     management company advised that the machines would have
  


13     been compacted several times and transferred to the
  


14     landfill in Hogansville, Georgia and buried under several
  


15     tons of track.  It was the opinion of the individual that
  


16     the units would be unsalvageable.  We’re recommend that
  


17     Cobb County Board of Elections and Registration, Elections
  


18     Supervisor Janine Eveler, and poll manager Greg Joe Rogers
  


19     be bound over to the AG’s Office for a violation of 21-2-
  


20     379.9(a) and Board rule 183-1-12.02(2)(f), for failure to
  


21     secure the voting equipment.  And I believe we also have
  


22     Janine Eveler on the line.
  


23          MR. RAFFENSPERGER:  Okay.  Ms. Eveler, would you like
  


24     to speak about this?
  


25          MS. EVELER:  Yes, Secretary.  The -- the Board of
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 1     Elections and myself as named as violations, we were not
  


 2     at fault in this incident.  The poll manager had signed
  


 3     his chain of custody form when he took possession of this
  


 4     equipment, and our poll -- poll manual says specifically
  


 5     that he will complete the form and accept custody of the
  


 6     equipment, and the poll manual also goes on to say under
  


 7     the poll manager’s responsibilities that they will store
  


 8     all the equipment safely and securely at their home, and
  


 9     then it goes on further to say do not leave in your car
  


10     the express polls.  So, you know, we had procedures in
  


11     place at that time, and we have, in fact, increased our
  


12     awareness of letting the poll managers know that it is
  


13     their responsibility.  We have to have the poll managers
  


14     pick up the equipment on Sunday or Monday prior to the
  


15     election so that they can get it there to the poll on
  


16     Tuesday morning, and so they are taking responsibility of
  


17     -- of the equipment.
  


18          Unfortunately, I -- you know, I know that everything
  


19     is our responsibility in the end.  The buck stops with the
  


20     -- the Board and myself, but in this case, this event was
  


21     precipitated by the actions of the poll manager that were
  


22     against our policy, and unfortunately, there were
  


23     criminals that took advantage of that.  Thank you.
  


24          MR. RAFFENSPERGER:  Does Mr. Rogers still work as a
  


25     poll manager in Cobb County?
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 1          MS. EVELER:  Not as a poll manager.  No.
  


 2          MR. RAFFENSPERGER:  Well, thank you, Ms. Eveler
  


 3     because I know that Cobb County has a record of running
  


 4     very efficient and well-run elections.
  


 5          MS. EVELER:  Thank you, sir.
  


 6          MR. RAFFENSPERGER:  Any questions from any of the
  


 7     Board members?  If not, -- yes, Mr. --
  


 8          MR. MASHBURN:  This -- this is Matt Mashburn.  Yeah.
  


 9     I am satisfied with the explanation from Cobb County that
  


10     they had express instructions not to leave it in the car,
  


11     and so, had this been a different case where the person
  


12     didn’t sign something that said I know I’m not supposed to
  


13     leave it in the car, I would have said well, maybe they
  


14     need to train better, like to a similar case that we had
  


15     earlier, so I’m satisfied with Cobb County’s explanation
  


16     on this and move that the worker be bound over to the AG’s
  


17     Office but that Cobb County be dismissed.
  


18          MR. RAFFENSPERGER:  Do we have a second?  Do we have
  


19     a second?  Motion dies for lack of a second.  This case is
  


20     before the Board again.
  


21          MR. WORLEY:  Mr. Secretary, this is Mr. Worley.  I
  


22     would make a motion that Cobb County be dismissed but that
  


23     a letter of instruction be sent to the former poll
  


24     manager.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have a second on
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 1     that motion?  I know Ms. Le has stepped out --
  


 2          MS. SULLIVAN:  This is Rebecca Sullivan.  I --
  


 3     because I believe in the past that we have -- in these
  


 4     similar cases, we have generally held the Board and the
  


 5     supervisor responsible in cases where, you know, it is due
  


 6     to a poll manager’s actions, I would make a motion that we
  


 7     refer this case over to the AG’s Office.
  


 8          MR. RAFFENSPERGER:  Okay.  So you’re not seconding
  


 9     Mr. Worley’s -- Mr. Worley’s motion then?
  


10          MS. SULLIVAN:  I am not.
  


11          MR. RAFFENSPERGER:  Okay.  And so Mr. Worley, your
  


12     motion has died for lack of a second.
  


13          MR. WORLEY:  I’ll second Ms. Sullivan’s motion.
  


14          MR. RAFFENSPERGER:  Ms. Sullivan, can you restate
  


15     your motion again?
  


16          MS. SULLIVAN:  My motion would be to bind all three
  


17     of the Respondents over to the AG’s Office.
  


18          MR. MASHBURN:  And David seconded, and Matt Mashburn
  


19     agrees with it.
  


20          MR. RAFFENSPERGER:  Okay.  All those in favor,
  


21     signify by saying aye.
  


22          THE BOARD MEMBERS:  Aye.
  


23          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


24     Next case?
  


25          MS. WATSON:  Next case is 2017-025, Fulton County.
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 1     In April of 2017, a case was opened to determine if Fulton
  


 2     County Board of Elections and Registration and the Fulton
  


 3     County Registrar had completed voter registrations in
  


 4     accordance with election code for the April 18th, 2017
  


 5     federal special election.  Investigation shows after
  


 6     receiving questions from voters in Fulton County that
  


 7     advised they had registered prior to the deadline and were
  


 8     having problems voting in Fulton County, a case was opened
  


 9     to review the process.  It was found that there was a
  


10     large amount of voter registrations that were completed
  


11     online that were submitted prior to or on the day of the
  


12     registration deadline for the April 18th, 2017 election.
  


13     These voter registrations had not been processed by Fulton
  


14     County.
  


15          On April 19th, 2017, two voters advised they were
  


16     turned away.  The first was a Mr. Blockter [ph.] who was
  


17     turned away due to a voter registration issue.  He was not
  


18     listed but believed he was registered through DDS.  It was
  


19     found that Mr. Blockter had submitted multiple
  


20     registrations and since they were not processed in the
  


21     order they were received, it resulted in his registration
  


22     remaining at a previous address on Roswell Road and not
  


23     the current address of Mitchell Road.  The second was
  


24     Elizabeth Bleakley [ph.] who was turned away from the
  


25     polls.  It was found that her voter registration was
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 1     submitted on March the 4th, 2017 and processed on April
  


 2     the 17th, 2017, the day before the election.  A call was
  


 3     made to the Elections Office, and she was found to be an
  


 4     eligible voter.  Instead of allowing her to vote on the
  


 5     DRE, she was provided a provisional ballot and while
  


 6     trying to complete the ballot was told that she had to go
  


 7     to the Elections Office to complete the provisional
  


 8     ballot.  She did not have time to go to the Elections
  


 9     Office and did not complete the voting process.
  


10          Of the pending voter registrations submitted online
  


11     that were pending on the Fulton County dashboard, it was
  


12     found that a hundred and forty-five were submitted timely
  


13     by the March 20th, 2017 voter registration deadline for
  


14     the April 18th, 2017 special federal election.  91 of the
  


15     145 were unprocessed as of April 18th, 2017.  49 were
  


16     processed as of or shortly after the applicant elector
  


17     voted in that April 18th, 2017 election.  3 were pending
  


18     due to a street issue, and one was pending citizenship
  


19     verification.  In the DDS registration applications for
  


20     Fulton County, it was found that there were 86 that were
  


21     submitted prior to the deadline of March 20th, 2017 and
  


22     would have been eligible for the April 18th, 2017
  


23     election.  47 of the 86 remained as unprocessed.  18 were
  


24     processed as of or shortly after the applicant voted in
  


25     the April 18th, 2017 election, and 21 remained pending
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 1     address issues.
  


 2          Ralph Jones explained that due to several elections
  


 3     being conducted at the same time that they were not able
  


 4     to process the voter registrations due to a static
  


 5     election file.  Mr. Jones cited limitations due to 21-2-
  


 6     234(i), and it should be noted that this code deals with
  


 7     removing electors from the list, not adding them.  And Mr.
  


 8     Jones advised they made a printout of the voter
  


 9     registration from the dashboard and provided them to the
  


10     poll workers at the poll and advised them to call to
  


11     verify the voter’s eligibility if they showed up to vote.
  


12          Our recommendation is for Fulton County Board of
  


13     Elections and Registration and Chief Registrar Ralph Jones
  


14     be bound over to the AG’s Office for 21-2-226(a) and 21-2-
  


15     418(a) and Board rule 183-12-.06(4).  And I believe we
  


16     have Ralph Jones on the line.
  


17          MR. RAFFENSPERGER:  Mr. Jones?
  


18          MR. JONES:  Yes.  Good morning, Secretary and Board.
  


19     This is Ralph Jones.  Ms. Watson described the situation
  


20     very well.  We had a March election.  As we finished up
  


21     the March election which was held on March 21st, we began
  


22     to enter for the April election.  Before we started to
  


23     enter, we were just on hold for a little while to make
  


24     sure that all of the credit for voting had been given to
  


25     the -- for the previous election, so once we discovered
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 1     that there were people who had not been processed, we
  


 2     distributed that list over to our poll workers to try to
  


 3     at least intervene from any problems that they might have
  


 4     had on Election Day, but we eventually entered all the
  


 5     applications as -- as soon as we began to find out that
  


 6     there was a problem at that time.  But we had to hold our
  


 7     data entry, you know, for about up until the first week of
  


 8     April to make sure that the credit for voting was given
  


 9     from the March election, so that’s how we tried to resolve
  


10     it by sending out a list to the actual polling places
  


11     because we knew that we wouldn’t get it in in time.  So if
  


12     there’s any questions for me at this time, I’d be glad to
  


13     answer.
  


14          MR. RAFFENSPERGER:  Board members, do you have any
  


15     questions for Mr. Jones or for Ms. Watson?  What is the
  


16     will of the Board?
  


17          MR. MASHBURN:  Well, this is Matt Mashburn.  Anh Le
  


18     is still out of the meeting, correct?
  


19          MR. RAFFENSPERGER:  Correct.
  


20          MR. MASHBURN:  So I -- David and Rebecca can speak
  


21     for themselves on this, but while Anh is out, I’ll go
  


22     ahead and channel Anh and say that a lawful voter being
  


23     turned away is the worst thing -- in the category of the
  


24     worst thing that can happen.  And so I -- I move that we
  


25     bind this over to the AG as recommended by the -- by the
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 1     report of the investigator.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. SULLIVAN:  Second.
  


 4          MR. WORLEY:  I --
  


 5          MR. RAFFENSPERGER:  We have a second.  Any further
  


 6     comments from any Board member?  Hearing none, all those
  


 7     in favor of binding over case number 2017-025 to the
  


 8     Attorney General’s Office, do so by signifying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


11     Next case?
  


12          MS. WATSON:  Next case is 2017-043, Hancock County.
  


13     During the November 7th, 2017 City of Sparta general and
  


14     special election, we received the following complaints.
  


15     Harold Lawson reported when Richard Allen Haywood and
  


16     James Clark attempted to qualify for the November
  


17     election, the city elections superintendent at the time,
  


18     Aretha Hill, advised they would have to pass a background
  


19     check.  Harold Lawson reported a candidate named Paul
  


20     McGee [ph.] signed a notice of candidacy and affidavit
  


21     saying he was not in default of any taxes, but Paul McGee
  


22     had unpaid taxes.  Richard Allen Haywood reported Bonnie
  


23     Andrews [ph.] gave permission for one of his campaign
  


24     signs to be placed in his yard.  He advised a day later a
  


25     city employee went to Mr. Andrews’ residence and told him
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 1     the sign needed to be removed if he wanted to keep his
  


 2     water and natural gas on.
  


 3          Marion Warren reported that during the November 3rd,
  


 4     2015 City of Sparta election for mayor that candidate
  


 5     Richard Allen Haywood signed the notice of candidacy and
  


 6     affidavit saying he had not been convicted of any
  


 7     felonies.  He advised Mr. Haywood was found to be lying,
  


 8     and he defended his lie for six months.  Mr. Warren stated
  


 9     the City of Sparta had to conduct a second election, and
  


10     he believe Mr. Haywood should not have been allowed to
  


11     participate in any election process until the matter was
  


12     addressed.
  


13          Investigation revealed Aretha Hill did add a
  


14     requirement that a criminal history background check be
  


15     provided by those wishing to qualify as a candidate.
  


16     Aretha Hill states that she did not require the background
  


17     but asked the candidates to kindly provide them.  This was
  


18     contrary to Mr. Haywood and Mr. Clark’s statements that
  


19     they were told they could not qualify without the
  


20     background check being completed.  Code 21-2-132 lists the
  


21     requirements for filing notice of candidacy.  Nowhere in
  


22     the code is providing a background check listed as a
  


23     requirement.  The city charter of Sparta does not list
  


24     background checks as a requirement to be eligible.
  


25          In regards to candidate Paul McGee, it was found that
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 1     at the time of his signing the affidavit that he was not
  


 2     in default on any taxes, that he -- but he did, in fact,
  


 3     owe taxes for the City of Sparta and Hancock County.  A
  


 4     challenge hearing was held on September 19th, 2017 and
  


 5     September 22nd, 2017.  Mr. McGee had paid his city taxes
  


 6     prior to the challenge hearing and made a plan to pay the
  


 7     county taxes.  Aretha Hill then notified Mr. McGee that he
  


 8     was qualified to run for office.
  


 9          As to allegation three, there was no supporting
  


10     documentation to identify any individual that removed the
  


11     campaign sign.  As to allegation number four, there was no
  


12     violation of election law, and Mr. Haywood was running for
  


13     office after having his rights restored through a pardon.
  


14     The recommendation is for City of Sparta, Aretha Hill be
  


15     bound over to the Attorney General’s Office for a
  


16     violation of 21-2-132, filing a notice of candidacy, and
  


17     Paul McGee, elector, be bound over for violation of 21-2-
  


18     565, making false statements in connection with filing
  


19     notice of candidacy or qualifying as a candidate for party
  


20     nominations.  And we have Marion Warren and Andrea Grant,
  


21     the county attorney, on the line.
  


22          MR. RAFFENSPERGER:  Okay.  If the county attorney
  


23     would like to speak about this case, now is a good time.
  


24          MS. GRANT:  I -- I believe that she clarified the --
  


25     my concern at the very end where they were doing
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 1     allegations.  I just want to make it clear -- and you all
  


 2     probably know that this is solely against the City of
  


 3     Sparta.  Just because it’s located in Hancock County --
  


 4     they held their own elections, and actually, the County is
  


 5     not involved in this one whatsoever.  That’s all I want to
  


 6     make clear, but I think she did so in her recommendations.
  


 7     Thank you.
  


 8          MR. RAFFENSPERGER: Okay.  Thank you.  Board members,
  


 9     do we have any questions?  What is the will of the Board?
  


10          MS. THOMAS:  Mr. -- Mr. Secretary, Mr. Warren is on
  


11     the line as well to speak in this case.
  


12          MR. RAFFENSPERGER:  Okay.  Mr. Warren?
  


13          MR. WARREN:  Concerning Mr. Haywood’s eli --
  


14     eligibility to run for mayor, there is a history of Mr.
  


15     Haywood’s signing affidavits and stating that he was not a
  


16     felon.  In 2015, that case never got to the Election
  


17     Board, and I don’t understand really why.  He was
  


18     disqualified from that position by a judge after he
  


19     carried on for six months explaining or yelling that he
  


20     had a partner, which he didn’t.  His partner didn’t come
  


21     into effect until 2016, August.  So my thing is is it --
  


22     is it criminal to sign an affidavit stating that you are
  


23     not a felon while being a felon and attempting to run for
  


24     office, a political office, in the State of Georgia?
  


25          MR. RAFFENSPERGER:  Thank you.  Board members, do you
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 1     have any questions for anyone in this case?  What is the
  


 2     will of the Board?
  


 3          MR. MASHBURN:  This is Matt Mashburn. I make a motion
  


 4     that we refer the City of Sparta and Aretha Hill to the AG
  


 5     and that we refer Paul McGee to the AG and the DA?
  


 6          MR. RAFFENSPERGER:  Do we have a second?
  


 7          MS. SULLIVAN:  Second.
  


 8          MR. WORLEY:  This is Mr. Worley.  I’ll second also.
  


 9     Sorry.
  


10          MR. RAFFENSPERGER:  Okay.  Any further comment?
  


11     Hearing none, all those in favor of the motion as
  


12     presented, signify by saying aye.
  


13          THE BOARD MEMBERS:  Aye.
  


14          MR. RAFFENSPERGER:  All opposed?  Motion carries.
  


15     Okay. Next case?
  


16          MS. WATSON:  Next case is 2017-044, City of Bartow.
  


17     On August 31st, 2017, Susan Scarborough [ph.] reported
  


18     Bartow City Hall was not open during the times posted for
  


19     qualifying for the upcoming election.  Susan Scarborough
  


20     also reported she qualified to run for mayor of the town
  


21     of Bartow on Friday, August 25th, 2017.  She advised she
  


22     filled out the required paperwork and paid the fee to
  


23     qualify to run for the position.  However, when she
  


24     received a local newspaper on Thursday, August 31st, 2017,
  


25     she learned there would not be municipal elections in
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 1     Avera, Bartow, and Louisville, as only incumbents
  


 2     qualified in those cities.
  


 3          Investigation revealed it was confirmed that City
  


 4     Hall was closed for approximately 40 minutes on Friday,
  


 5     August 25th, 2017.  The complainant was able to return and
  


 6     submit the notice of candidacy and affidavit prior to the
  


 7     deadline of 5:30PM.  It was verified that the complainant
  


 8     filed a notice of candidacy and signed the affidavit that
  


 9     she was not in default of her federal, state, county,
  


10     municipal, or school system tax.  However, it was verified
  


11     that the complainant was sent a notice in January of 2017
  


12     of past due property taxes for the years of 2014, 2015,
  


13     and 2016.  A tax lean was issued on March 31st, 2017, and
  


14     a FIFA filed for the years 2014, 2015, and 2016 and
  


15     recorded in the Jefferson County court on April 3rd, 2017.
  


16     On 20 -- September the 12th, 2017, a candidate challenge
  


17     was held for the complainant challenging her qualification
  


18     due to the unpaid taxes.  The decision was that she was
  


19     not qualified as a candidate.  She did not appeal the
  


20     decision.  The candidate was interviewed and acknowledged
  


21     that she knew the taxes were outstanding at the time she
  


22     filed the affidavits.
  


23          We’re recommending the City of Bartow, Brittany
  


24     Kurtz, the City Election Superintendent, be issued a
  


25     letter of instruction for 21-2-132(d)(3) and Susan
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 1     Scarborough be referred to the AG’s Office for 21-2-565.
  


 2          MR. RAFFENSPERGER:  Okay.  Is Ms. Scarborough here?
  


 3          MS. WATSON:  No, she is not.
  


 4          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 5     any questions?
  


 6          MR. MASHBURN:  I don’t have any questions, but this
  


 7     is Matt Mashburn.  I move that the letter of instruction
  


 8     be issued to the City of Bartow and that Susan Scarborough
  


 9     be referred to the Attorney General and the DA.
  


10          MR. RAFFENSPERGER:  Do we have a second?
  


11          MS. SULLIVAN:  Second.
  


12          MR. RAFFENSPERGER:  Do we have any further comment on
  


13     the motion?  Hearing none, all those in favor of the
  


14     motion as presented, signify by saying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


17     Next one?
  


18          MS. WATSON:  Next case is 2017-045, City of Mansfield
  


19     in Newton County.  In September 2017, we opened an
  


20     investigation to determine if the City of Mansfield city
  


21     clerk Jeana Hyde violated 21-2-70.1 as she served as
  


22     municipal elections superintendent in an election when her
  


23     daughter was the candidate.  Investigation revealed the
  


24     City of Mansfield conducts their own elections.  Jeana
  


25     Hyde is the City Clerk Elections Superintendent for the
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 1     City of Mansfield.  Elsie Row, the City of Newborn clerk,
  


 2     is the alternate Elections Superintendent, as she has
  


 3     recently been appointed to serve in that capacity in case
  


 4     any future conf -- conflicts should arise.  The candidates
  


 5     -- qualifying candidates submit notice of candidacy
  


 6     affidavits to the City of Mansfield.  All candidacy
  


 7     affidavits are sent to the Newton County elections office
  


 8     for review.  If there are no problems, the candidates are
  


 9     qualified.  No intergovernmental agreements regarding
  


10     elections exists between the City of Mansfield and Newton
  


11     County Board of Election and Registration.
  


12          Ashley Troutman, the daughter of Jeana Hyde, was a
  


13     candidate for City Council Post 3 in the November 7th,
  


14     2017 municipal election.  Blair Northern opposed Ashley
  


15     Troutman for Post 3 City Council.  Blair Northern was
  


16     disqualified, as he was not a registered voter.  After the
  


17     disqualification of Mr. Northern, all municipal candidates
  


18     ran unopposed, so the election was cancelled.
  


19     Notification of the cancellation of the election was
  


20     posted in the legal organ on September 10th, 2017 and on
  


21     October the 15th, 2017.  The City of Mansfield contends
  


22     that the election was cancelled as all candidates ran
  


23     unopposed.  Therefore, no election had been conducted by
  


24     the City of Mansfield on November 7th, 2017.  The City of
  


25     Mansfield delegated election superintendent duties to the
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 1     City of Newborn Election Superintendent and requested the
  


 2     posting of the notice of election cancellation to ensure
  


 3     the proper election notification.
  


 4          We recommend a letter of instruction be issued to the
  


 5     City of Mansfield and the City Clerk, Jeana Hyde,
  


 6     regarding 21-2-670.1, as there was no election held and
  


 7     the City contracted an election superintendent to post the
  


 8     election cancellation notice.  We also recommend the
  


 9     violation listed for candidate Blair Northern be
  


10     dismissed, as he stated he did not know that he was not
  


11     registered at his current address in Mansfield as he did
  


12     not realize the voter registration had to be updated and
  


13     that he was not a qualified voter within the City.  His
  


14     qualification application was properly denied.  And we
  


15     also have Blair Northern and Scott Cole from the City on
  


16     the line.
  


17          MR. RAFFENSPERGER:  Okay.  Would they like to speak
  


18     to this case?
  


19          MR. COLE:  Hey, Mr. Secretary.  This is Scott Cole,
  


20     representing Jeana Hyde and the City of Mansfield.  We
  


21     agree with the listing of the actions that were taken.
  


22     Given that the election was unopposed, we contend Ms.
  


23     Hyde’s submittal of the publication, the notice of
  


24     cancellation to the legal organ -- there was no election
  


25     that she was supervising because it was unopposed.  Had
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 1     there been -- and then upon receipt of a complaint, we
  


 2     retained the elections superintendent from Newborn to
  


 3     republish the notice.  Also, on behalf of the -- Mr.
  


 4     Northern, who can speak for him -- in the end, what we
  


 5     would request is that the complaint against the City of
  


 6     Mansfield and Ms. Hyde be dismissed without a letter of
  


 7     instruction, and we also concur in any request by Mr.
  


 8     Northern -- you know, we request on his behalf that his be
  


 9     dismissed as well.  He qualified for the same post at the
  


10     next election and is now serving and has been serving as a
  


11     member of the City Council for a number of years.
  


12          MR. RAFFENSPERGER:  Thank you, sir.  Anyone else
  


13     who’d like to speak to that case?  Okay.
  


14          MS. THOMAS:  Mr. Northern, if you would like to
  


15     speak, you can unmute yourself.
  


16          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


17     any questions for anyone on either side?  Hearing none,
  


18     what is the will of the Board?
  


19          MS. SULLIVAN:  Ms. Watson, the recommendation in this
  


20     case is to send a letter of instruction to the City of
  


21     Mansfield and Ms. Hyde and dismiss Mr. Northern; is that
  


22     correct?
  


23          MS. WATSON:  Yes.  That is correct.
  


24          MS. SULLIVAN:  I would make that motion.
  


25          MR. RAFFENSPERGER:  Do we have a second?
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 1          MR. WORLEY:  I would second that.  Mr. Worley.
  


 2          MR. RAFFENSPERGER:  Any further comment from the
  


 3     Board?  Hearing none, all those in favor of the motion as
  


 4     presented, signify by saying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 7          MR. WORLEY:  Mr. Secretary?
  


 8          MR. RAFFENSPERGER:  Yes, sir.
  


 9          MR. WORLEY:  Mr. Worley here.  I had a little trouble
  


10     unmuting my microphone --
  


11          MR. RAFFENSPERGER:  Okay.
  


12          MR. WORLEY:  -- on the vote in the last case, and so
  


13     I would like the minutes to reflect that in SEB case
  


14     number 2017-044, City of Bartow, I would vote aye.  I
  


15     would have voted aye on that motion.
  


16          MR. RAFFENSPERGER:  Okay.  I thought I had you down
  


17     there.  Okay.  Thank you for clarifying.  If we can take
  


18     another short break and come back at 11:15, that’d be
  


19     great.
  


20          (Meeting break)
  


21          (Meeting resumes)
  


22          MR. RAFFENSPERGER:  Ms. Watson, you ready?
  


23          MS. LE:  Mr. Chairman, this is Anh.  I just wanted to
  


24     let you know I’m back on record.
  


25          MR. RAFFENSPERGER:  Oh, great.  Great.
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 1          MS. LE:  Thank you.
  


 2          MR. RAFFENSPERGER:  I think that puts us back at full
  


 3     strength again.  Okay.  Next case.
  


 4          MS. WATSON:  Next case is 2017-047, City of LaGrange.
  


 5     In September 2017, we received an allegation of a
  


 6     candidate having falsified a notice of candidacy and
  


 7     affidavit when qualifying for the City of LaGrange,
  


 8     District 2A City Council seat.  Investigation revealed the
  


 9     election involved City of LaGrange District 2A City
  


10     Council seat in Troup County.  The candidate was Chadwick
  


11     Owens Cooper.  Allegation is that Mr. Cooper submitted a
  


12     false candidacy affidavit.  The complainant also filed a
  


13     challenge that was heard by Troup County Board of
  


14     Elections and Registration on September the 12th, 2017,
  


15     and Mr. Cooper was disqualified as a candidate.
  


16          The investigation found that Mr. Cooper had been
  


17     registered in Alabama and had last voted in Alabama on
  


18     November the 8th of 2016.  He was removed from the Alabama
  


19     voter rolls on September the 15th, 2017 at the voter’s
  


20     request from Alabama.  Mr. Cooper was interviewed and
  


21     could not provide an explanation as to why he signed the
  


22     notice of candidacy that he had been a resident of
  


23     LaGrange, Troup County, for five consecutive years when he
  


24     had been a resident for less than one year at the time he
  


25     submitted the notice of candidacy.  Mr. Cooper advised







80


  
 1     that he had disclosed at the time he qualified that he had
  


 2     voted in Alabama in 2016.  He was led to believe that he
  


 3     was qu -- he was qualified by other elected officials.
  


 4     The recommendation is for Mr. Cooper to be referred to the
  


 5     Attorney General’s Office for the listed violation of 21-
  


 6     2-565(a).  There is no one on the line to speak.
  


 7          MR. RAFFENSPERGER:  Okay.   Do any of the Board
  


 8     members have questions about this case?  If not, what is
  


 9     the will of the Board?
  


10          MR. WORLEY:  Mr. Secretary, I would make a motion to
  


11     --
  


12          MR. RAFFENSPERGER:  I see Mr. Cooper on chat.  I
  


13     don’t know if he wants to say something but look in the
  


14     chat box there if you could, Ms. Watson or Breanna.
  


15          MS. THOMAS:  Yes, we can -- we can unmute him, just
  


16     give me one second.
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MR. COOPER:  Good morning, everyone.  I am Chad
  


19     Cooper.  I did explain to the candidate when the time
  


20     period -- because I actually moved up to help take care of
  


21     my parents during that time period because I was attending
  


22     school and planning on returning back.  Over the course of
  


23     several years, you know, once my mother had died, I
  


24     decided to run for office.  I had been working up here and
  


25     everything, and I had talked to several people up here,
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 1     the mayor, other city officials, to ensure that it was
  


 2     okay because I did not hide the fact that I had voted in
  


 3     Alabama, and I was -- I was told that as long as I can
  


 4     show that -- could prove that I was actually living up
  


 5     here in the district, that was fine, and that was told to
  


 6     me several, several times even before I actually was
  


 7     qualified to run.
  


 8          Eventually, when I went in there, they did not have
  


 9     my regis -- they did not have my voter registration that I
  


10     -- that I completed, so I -- we had to go find it.  They
  


11     said it was stuck in limbo in between -- in between the
  


12     two states.  So that was -- I think that was on August
  


13     21st, the same day as the solar eclipse, and so once that
  


14     was cleared up, I mean, they -- they knew.  I mean, like,
  


15     hey, I explained to them.  I said, you know, I voted in
  


16     Alabama last year, and they still qualified me.  I mean, I
  


17     did not -- I did not hide this because I was staying up
  


18     here in the area, and they said as long as you bring it up
  


19     and, you know, prove that you were staying up in the area,
  


20     you know, that was -- that was okay.
  


21          And even the election -- the Board election person,
  


22     you know, he -- he knew.  I mean, because the first day I
  


23     tried to qualify, I could not qualify, and once we got it
  


24     straightened out, I came back.  There was all the
  


25     information, and I still was qualified because I did not
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 1     know.  And even in the packet that they gave us, the first
  


 2     -- it didn’t say -- it didn’t even state in there -- it
  


 3     said as long as you could prove that you were living in
  


 4     that area.  It didn’t say about voting.  We didn’t find
  


 5     out about the voting part until the -- until the
  


 6     challenge, and that’s -- that’s why.  That’s why.  If it
  


 7     were known before then, I never -- I never would have done
  


 8     it.  I just -- I just wouldn’t have done it.
  


 9          MR. RAFFENSPERGER:  Thank you, sir.  Members, do you
  


10     have any questions for Mr. Cooper?
  


11          MR. MASHBURN:  I have a question.
  


12          MR. RAFFENSPERGER:  Yes, sir.  Mr. Mashburn?
  


13          MR. MASHBURN:  I have a question.  This is Matt
  


14     Mashburn.  I have a question for Mr. Cooper.  Now, Mr.
  


15     Cooper, I understand, and I’m sympathetic to your
  


16     explanation about people telling you about registration
  


17     and whatnot, but didn’t -- doesn’t the notice of candidacy
  


18     also contain a statement that you’ve been a re -- resident
  


19     of LaGrange, Troup County for five years?  But you hadn’t,
  


20     right?
  


21          MR. COOPER:  Well, no.  That’s what I’m saying.  I
  


22     was actually living up here during that time period.  That
  


23     -- that’s what I’m saying.  I was staying up here to help
  


24     take care of my parents until they died, and so that’s --
  


25     that’s why they were saying -- I mean, because I -- I
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 1     didn’t know.  I mean, I was up here during that time
  


 2     period taking care of my parents.
  


 3          MR. MASHBURN:  And -- and for how long was that?  I’m
  


 4     sorry about your parents.
  


 5          MR. COOPER:  Oh, thank you.
  


 6          MR. MASHBURN:  A lot of us are caring for elderly
  


 7     parents, so I’m very sympathetic.  I know what it’s -- I
  


 8     know what it’s like.  How long -- how long was that going
  


 9     on?
  


10          MR. COOPER:  I think -- I think if I’m not mistaken,
  


11     I came in 2011 or 2012, during that time period.
  


12          MS. LE:  This is Anh Le.  I have a question as well,
  


13     Mr. Cooper.
  


14          MR. COOPER:  Yes, ma’am.
  


15          MS. LE:  Along the lines of Mr. Mashburn’s question,
  


16     when you voted in Alabama, and I don’t have Alabama law in
  


17     front of me, but I would imagine that you would also have
  


18     to attest to something to the effect that you are a
  


19     resident of Alabama, so how can you be both a resident of
  


20     Georgia and a resident of Alabama, being that you voted in
  


21     Alabama at the same time?
  


22          MR. COOPER:  Yes.  What had happened -- and I will
  


23     say because I was attending school down there.  I was
  


24     going to Auburn University, going after my PhD at the
  


25     time, and that’s why I was already a resident of Alabama
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 1     at the time period.  Excuse me.  And so once I moved up
  


 2     here, it never -- it never crossed my mind up until in
  


 3     2017 for me to run for office because I was always
  


 4     intending on going back and trying to complete my PhD.  So
  


 5     it never -- it never crossed my mind -- hey, I’m going to
  


 6     run for office -- up until that point.  It came up right
  


 7     in 2017, you know, after my mother had died.  My father
  


 8     was still alive.  And so that’s when I started asking.  I
  


 9     was like hey, look, this is -- this is the situation.  You
  


10     know, I voted there.  They said as long as you could prove
  


11     that you were physically living here, that would be okay.
  


12     And that’s why -- it wasn’t a -- it wasn’t a situation
  


13     where I was trying to do anything underhanded.  That’s
  


14     just not what I do.  Like I said, I never would have done
  


15     it.  I thought I went through every step to ensure that I
  


16     was, you know, going to be able to qualify.  That’s how
  


17     that happened, ma’am.
  


18          MR. MASHBURN:  This is Matt Mashburn.  I’m going to
  


19     move that we accept the investigator’s -- inspector’s
  


20     recommendation and refer this to the AG.
  


21          MR. RAFFENSPERGER:  Do we have a second?
  


22          MS. LE:  This is Anh Le.  I’ll second that.
  


23          MR. WORLEY:  Mr. Secretary, this is David Worley.
  


24     Could I ask Mr. Cooper another question?
  


25          MR. RAFFENSPERGER:  Yes.
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 1          MR. WORLEY:  Mr. Cooper, when was the last time you
  


 2     voted in Alabama?
  


 3          MS. THOMAS:  Mr. Cooper, you can unmute yourself.
  


 4          MR. COOPER:  I’m sorry.  Yeah, it was 2016 that I had
  


 5     voted in Alabama, prior -- prior to me, you know, thinking
  


 6     about running for office.  And that -- that was -- that
  


 7     was the one thing.  I tried to make sure that that was
  


 8     okay by speaking to city officials and the Election -- the
  


 9     Election Board -- not the Board but the -- the office
  


10     prior, and I was always given the same answer.  As long as
  


11     you can prove that you were physically living up here, you
  


12     know, that was okay.  I just -- I just went down to
  


13     exercise my right to vote.  I mean, that -- that was --
  


14     that was it.  There was no malice at all.  If I would have
  


15     --
  


16          MR. WORLEY:  Okay.  Thank you.
  


17          MR. COOPER:  -- known I was disqualified -- I’m
  


18     sorry.  Go ahead.
  


19          MR. WORLEY:  Thank you.
  


20          MR. RAFFENSPERGER:  Okay.  Thank you.  So we have a
  


21     motion.  We have a second.  Do we have any additional
  


22     comments or questions?  Therefore, all those in favor of
  


23     the motion as presented, please do so by signifying aye.
  


24          THE BOARD MEMBERS (except Mr. Worley):  Aye.
  


25          MR. RAFFENSPERGER:  Those opposed?
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 1          MR. WORLEY:  No.  It’s Mr. Worley.
  


 2          MR. RAFFENSPERGER:  Okay.  Motion carries.  Next
  


 3     case?
  


 4          MS. WATSON:  Next case is 2017-048, City of Temple in
  


 5     Carroll County.  On October 11th, 2017, a complaint
  


 6     concerning a notice of candidacy affidavit filed by a
  


 7     candidate to run in the November 7th, 2017 municipal
  


 8     election in the City of Temple was received.  The
  


 9     allegation in the complaint was that candidate for council
  


10     Board 1, Demario Healthen [ph.] had made a false statement
  


11     on a notice of candidacy affidavit when he qualified to
  


12     run for City Council Post 1.  The election for mayor and
  


13     council was scheduled for November 7th, 2017 in the City
  


14     of Temple.  Mr. Demario Healthen submitted a qualification
  


15     paperwork and a notice of candidacy affidavit for the City
  


16     Council Post 1.  He swore on the affidavit that he had not
  


17     been convicted of a crime.  A complaint was filed with our
  


18     office as well as a challenge to his candidacy.  Mr.
  


19     Healthen withdrew his candidacy prior to the hearing.  It
  


20     was confirmed that Mr. Healthen had pled guilty to a
  


21     felony in Douglas County, Georgia in 20 -- 2005 and had
  


22     not received a pardon or had his rights restored at the
  


23     time of the notice of candidacy.  We’re recommend Alvonte
  


24     Demario Healthen be bound over to the AG’s Office for 21-
  


25     2-565.
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 1          MR. RAFFENSPERGER:  Is Mr. Healthen here to speak on
  


 2     his behalf?
  


 3          MS. WATSON:  No, sir.
  


 4          MR. RAFFENSPERGER:  Okay.  Do the -- does the Board
  


 5     have any questions?  If not, now would be the appropriate
  


 6     time for a motion.
  


 7          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 8     the matter be referred to both the AG and the DA.
  


 9          MR. RAFFENSPERGER:  Do we have a second?  Motion dies
  


10     for lack of a second.  Okay.  The matter is before the --
  


11     the Board again.  What is your will?
  


12          MR. MASHBURN:  This is Matt Mashburn.  I make a
  


13     motion that we refer the matter to the AG.
  


14          MR. RAFFENSPERGER:  Do we have a second?
  


15          MS. SULLIVAN:  Second.
  


16          MR. RAFFENSPERGER:  Okay.  Any additional comments
  


17     that any member would like to make?  Or questions?
  


18     Hearing none, all those in favor of referring this case to
  


19     the Attorney General’s Office, case number 2017-048,
  


20     signify by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Any opposed?
  


23     Motion carries.  Next case?
  


24          MS. WATSON:  Next case is 2017-049, City of Temple,
  


25     notice of candidacy.  In 2017, we opened an investigation
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 1     after receiving a court complaint concerning a notice of
  


 2     candidacy and affidavit filed by a candidate to run in the
  


 3     November 7th, 2017 municipal election in Temple, Georgia.
  


 4     The complaint alleged that candidate for mayor, Gerald Lee
  


 5     Powell, had made a false statement on a notice of
  


 6     candidacy and affidavit regarding a felony conviction.
  


 7     Investigation revealed Gerald Lee Powell, candidate for
  


 8     Temple City Mayor, submitted a false notice of candidacy
  


 9     and affidavit to the City of Temple on August 24, 2017.
  


10     On the affidavit, Mr. Powell knowingly attested that he
  


11     had not been convicted of a -- of a crime and said his
  


12     rights had been restored.  The statement Mr. Powell
  


13     attested to is false, as he had been convicted of a crime
  


14     in 1992, and his rights had not been restored for the
  


15     pardon and fill out an application for the restoration of
  


16     rights process.
  


17          A challenge hearing was held, and Mr. Powell was
  


18     found not qualified as a candidate.  We recommend Gerald
  


19     Lee Powell be bound over to the AG’s Office for 21-2-565.
  


20     I believe Mr. Powell may be on the line.
  


21          MR. RAFFENSPERGER:  Mr. Powell?
  


22          MR. POWELL:  Yes, I’m here.  My name is Gerald Lee
  


23     Powell, and I wanted to say that I did not know that I was
  


24     violating any law nor did I willingly violate any law nor
  


25     did I willingly attempt to make any false statements.
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 1     What I’d like to say is back in 1994, I went to a 90-day
  


 2     bootcamp.  During that bootcamp process, your last two
  


 3     weeks of bootcamp is when you fill out all of your
  


 4     paperwork restoring all of your rights except for gun
  


 5     rights, and I have that letter if there’s a way that we
  


 6     can fax it to you or whatever, but that letter stated 12 -
  


 7     - 12/15/1994 verifying the facts that I took the classes
  


 8     of the last two weeks while I was in the bootcamp, and I
  


 9     completed all the paperwork for restoration of rights,
  


10     which was part of the process.  If you’re familiar with
  


11     the bootcamp process, they make sure when you leave there,
  


12     that you are registered to vote, and that you -- all your
  


13     paperwork is right so you can get your rights back.
  


14          Since that time, -- since that time, I received a
  


15     notification from the State Board of Pardons and Paroles
  


16     that my rights had been restored, and I had -- I had been
  


17     issued a passport back in 2000 to travel in and out of the
  


18     country.  I’ve traveled all over South and Central
  


19     America, and I have voted since 1994.  I -- once I was
  


20     home from the bootcamp, I called to make sure that my
  


21     voting rights was restored, and they were, and I have
  


22     voted every year since then, and then I was called for
  


23     jury duty.  So I took my paperwork down to Mr. Kenneth
  


24     Skinner [ph.] which was the Clerk of Court back at that
  


25     time in 1998, and I asked him.  I said can I serve on jury
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 1     duty, and I gave him my paperwork.  He looked at it, and
  


 2     he said you sure can.  He said I’ll make a note of this,
  


 3     which is -- he is no longer with Carroll County anymore,
  


 4     but from that time, I served on jury duty from -- like
  


 5     every year, sometimes twice, three times a year, and, you
  


 6     know, I’ve been an outstanding citizen.  I served on the
  


 7     planning board 2014 to 2015 for the City of Temple.  No
  


 8     problems.  I even ran for city councilman in 2015 with no
  


 9     problems.
  


10          The documents which I received from -- from the State
  


11     Board of Pardons and Paroles, I had a fire in 2000, and
  


12     most of my stuff got destroyed, but I did -- I was able to
  


13     receive a couple of papers that I was able to find in the
  


14     fire, but the documents which I received from the State
  


15     Board of Pardons and Paroles, most of them was destroyed.
  


16     But I have gone back to the Floyd Building on several
  


17     occasions to the Pardons Board, and I want to say the name
  


18     was Ms. Clark, so they was helping me trying to find those
  


19     papers that were lost in archive, and we tried for several
  


20     weeks looking through the archives to get those papers
  


21     because I know that I had them.  In all my documents, they
  


22     was telling me that no longer existed and could not be
  


23     found, during -- in the archive.  They said Mr. Powell,
  


24     from -- from 1992 to now, they said there’s no way that,
  


25     you know, we would still have those records.  So I wasn’t
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 1     even at fault.
  


 2          My parole board was in Newnan, Georgia, so I reached
  


 3     out to that office, which was on Temple Avenue in Newnan,
  


 4     and my parole guy was Mr. David Armstrong [ph.], which was
  


 5     a very nice guy.  He -- he helped me with most of my
  


 6     paperwork when I got out.  I mean, he walked me through a
  


 7     lot of things, and I wasn’t expecting that from a parole
  


 8     officer, but, you know, he was the kind of guy that was
  


 9     willing to help.  He made sure that I had all of my
  


10     paperwork.
  


11          So I applied for the decision to qualify for running
  


12     for mayor because, you know, I had been an outstanding
  


13     citizen.  I did everything right.  I voted.  I served on
  


14     jury duty with no problems.  Why didn’t some of that stuff
  


15     come up then?  Because I knew I had my paperwork.  And as
  


16     a result of all of that, I even took it as far as the
  


17     superior court because I felt I was right.  I just
  


18     couldn’t prove I had the correct paperwork, so I was
  


19     hoping that someone during my process would pull that
  


20     paperwork up because they was trying to keep me from
  


21     running, but it never happened.  It -- they said it
  


22     couldn’t be found.  So I appealed that decision to the
  


23     Georgia Supreme Court, and I -- and I therefore applied
  


24     for the restoration of my civil rights again since all
  


25     that had happened, and I was granted -- I was granted all
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 1     my rights.  I was even granted my gun rights, and I was
  


 2     just -- you know, whether or not the rights had been
  


 3     restored back then, which I know they were restored, so I
  


 4     just went ahead and applied for everything again, and I
  


 5     got it with, you know, no problem.  You know, I did that
  


 6     through the Governor’s office.
  


 7          So there’s no question that I am legally qualified to
  


 8     run for any public office which I desire to seek, and --
  


 9     and at the time that I signed the application for Mayor
  


10     for the City of Temple, I knew and I believed that all my
  


11     legal qualifying rights to run was there, and that, you
  


12     know, I wouldn’t have a problem getting them up if I
  


13     needed them.  So, you know, as an outstanding citizen, I
  


14     serve all around Temple.  I -- I mean, I’m sure y’all are
  


15     going to look back at my records, and I do have one of the
  


16     papers from the State Board of Pardons and Paroles that
  


17     was dated 12/15/94, Gerald Lee Powell, 162 Enterprise
  


18     Drive, and it’s saying please find enclosed the original
  


19     order of communications.  Please retain this order for
  


20     your future reference.  Please find enclosed an
  


21     application and restoration for rights of pardon and
  


22     parole for your current eligibility to vote.  However, you
  


23     may apply for your civil and political rights: any rights
  


24     to serve as a jury, rights to run for a political office.
  


25     Within five years, you may apply for a pardon.  All
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 1     qualification instructions are listed on this application.
  


 2     So Mr. Armstrong and I sent the application in, and I
  


 3     received my paperwork from the State, and I had it.  I
  


 4     even gave it to Kenneth Skinner at the -- when was the --
  


 5     he was the clerk, the Superior Court Clerk.
  


 6          MR. RAFFENSPERGER:  Mr. -- Mr. Powell, I have a
  


 7     question for you.
  


 8          MR. POWELL:  Yes.
  


 9          MR. RAFFENSPERGER:  Do you have a copy of that 1994
  


10     piece of paper on you?
  


11          MR. POWELL:  I do.  Yes, sir.
  


12          MR. RAFFENSPERGER:  So it wasn’t destroyed in the
  


13     fire?  Ms. Watson, have we reviewed -- is that in your
  


14     file?  Do you have a copy of that?
  


15          MS. WATSON:  No, sir.  They did not provide any
  


16     information to us at that particular time.  We did reach
  


17     out to Mr. Powell.
  


18          MR. RAFFENSPERGER:  Can we send this case back to
  


19     your office and get a copy of that and then bring that
  


20     before us because it sounds to me like Mr. Powell has been
  


21     an exemplary citizen.  He went through bootcamp, and he’s
  


22     been a productive, tax-paying Georgia, and that’s what we
  


23     want for every person that ever serves time, and if he has
  


24     his piece of paper, and other people don’t have those
  


25     records, I just think that -- I don’t want to get ahead of
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 1     the Board, but I’ll say I’ve made my point, and I’ll throw
  


 2     this out to the Board then.  What is their will on this
  


 3     matter?
  


 4          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 5     agree with everything you’ve said and with Mr. Powell’s
  


 6     efforts to, you know, correctly bring this matter to our
  


 7     attention, and I would move that we send this case back to
  


 8     Ms. Watson’s division for more investigation.
  


 9          MR. RAFFENSPERGER:  Okay.  Do --
  


10          MS. SULLIVAN:  Second.
  


11          MR. MASHBURN:  With David’s -- with David’s
  


12     permission -- this is Matt Mashburn.  I actually would
  


13     like to move that we dismiss the condition upon receiving
  


14     a copy of that letter, if that’s okay?
  


15          MR. WORLEY:  I would accept that amendment.  Sure,
  


16     and I would second -- well, I’m assuming you’re seconding
  


17     it so...
  


18          MR. RAFFENSPERGER:  Yes.  I understand the motion,
  


19     and I think the court reporter does as well.  All those in
  


20     favor of accepting the motion as amended, please do so by
  


21     signifying aye.
  


22          THE BOARD MEMBERS:  Aye.
  


23          MR. POWELL:  So -- where do I send it?
  


24          MR. RAFFENSPERGER:  We’ll get that to you, sir.
  


25          MR. POWELL:  Thank you very much.
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 1          MR. RAFFENSPERGER:  Okay.
  


 2          MS. WATSON:  Next case is 2017-050, City of
  


 3     Dahlonega, Lumpkin County.  On October 16, 2017, we opened
  


 4     an investigation into two complaints received during the
  


 5     November 7th, 2017 City of Dahlonega municipal election.
  


 6     The first complaint alleged that University of North
  


 7     Georgia fraternity Pi Kappa Phi had refused a person voter
  


 8     registration during a campus voter registration drive.  A
  


 9     second complaint alleged that Dahlonega Rent, LLC, owned
  


10     by Roberta Green Garret had circulated a letter to
  


11     students and tenants threatening to increase rent if they,
  


12     the student tenants, did not vote for a particular
  


13     candidate, Rajpal Sagoo.
  


14          Investigation revealed candidate Sagoo and UNG
  


15     fraternity Pi Kappa Phi conducted a voter registration
  


16     drive -- drive at the HOHG student center.  The
  


17     complainant requested a voter registration to make an
  


18     address change and stated on three requests he was denied
  


19     a voter registration form and told we know you are already
  


20     registered.  There is also evidence to suggest that during
  


21     the voter registration drive, individuals were not
  


22     informed of the option to submit the voter registration
  


23     forms themselves.  It was also found during the
  


24     investigation that Rajpal Sagoo did not timely submit the
  


25     voter registration applications.  89 were submitted late,
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 1     with 3 not being within the 10 days of receiving the
  


 2     application and 86 not being transmitted within 72 hours,
  


 3     as they were received 14 or fewer days prior to the
  


 4     October 10th, 2017 voter registration deadline.  It was
  


 5     also found that Wesley Barron [ph.] submitted 24 voter
  


 6     registration applications late and not within the 10 days
  


 7     of receiving.  Charlie Barrett [ph.] submitted 43 voter
  


 8     registrations that were late and not within 10 days of
  


 9     receiving.
  


10          As to the letter reported as a threat to increase
  


11     rent if the tenants did not vote for a particular
  


12     candidate, it was found that the letter referred to a
  


13     proposed tax, and the letter recommended to vote for
  


14     candidates that opposed the tax.  There was no election
  


15     violation substantiated.
  


16          We recommend Mr. Sagoo be bound over to the AG’s
  


17     Office for 21-2-224, registration deadlines, when an
  


18     individual or organization failed to transmit 3 voter
  


19     registration applications within 10 days of receiving the
  


20     application and 86 voter registration applications within
  


21     72 hours of the date of execution, as the applications
  


22     were received 14 or fewer days before the October 10th
  


23     voter registration deadline, and Pi Kappa Phi fraternity
  


24     president Andrew Gomez be bound over for violation of
  


25     Election Board rule 183-1-6-.02(6), when as a private
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 1     entity, the Pi Kappa Phi fraternity failed to advise each
  


 2     applicant that such applicant has the option to return his
  


 3     or her voter registration application personally to the
  


 4     appropriate board of registrars or to the Secretary of
  


 5     State or to permit the private entity to return it on the
  


 6     applicant’s behalf, and Board rule 183-1-6-.02(7)(c), when
  


 7     as a private entity, they failed to accept and transmit a
  


 8     properly completed and contemporaneously dated voter
  


 9     registration application from any qualified individual,
  


10     and Wesley Barron be bound over for 21-2-224(c)(1), when
  


11     as an individual failed to transmit 24 voter registration
  


12     applications within 10 days after receiving such
  


13     applications, and Charlie Barrett be bound over for
  


14     violation of 21-2-224(c)(1), when as an individual or
  


15     organization failed to transmit 43 voter registration
  


16     applications within the 10 days after receiving such
  


17     applications or via close of registration.
  


18          MS. THOMAS:  And Steven Leibel is here to speak on
  


19     behalf of the fraternity.
  


20          MS. WATSON:  And I believe we have a gentle -- a
  


21     gentleman to speak on behalf of the fraternity.
  


22          MR. RAFFENSPERGER:  Okay.
  


23          MR. LEIBEL:  Well, let me -- thank you so much for
  


24     allowing us to speak today.  The fact surrounding this
  


25     matter was that it was a nonpartisan election for the
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 1     Mayor of the City of Dahlonega, and the complainant was
  


 2     the campaign manager for the now current Mayor of the City
  


 3     of Dahlonega, Ms. Emerick [ph.].  Ms. Emerick -- I would
  


 4     like to address the first allegation about the being
  


 5     turned away for a voter -- for an address change,
  


 6     basically, and actually, the evidence does show that Ms.
  


 7     Emerick never changed her address, was a sophisticated
  


 8     individual, knew how to change her address, never did, so
  


 9     we don’t believe that that is well-founded.
  


10          But what’s really more important is that this is a
  


11     bunch of kids who go to the Board of Elections in
  


12     Dahlonega and say that they want to do a voter
  


13     registration drive.  No training, all they received are
  


14     the forms, not even any forms that tell them how to do
  


15     these things, and they receive a special bag which stops
  


16     them from tampering with the registrations.  There were no
  


17     allegations of fraud in this -- this matter, but what you
  


18     have is a campus voter registration drive with
  


19     unsophisticated individuals with no training.  And no one
  


20     from the fraternity who was involved in the voter turnout
  


21     in this university town -- and by the way, this is the
  


22     first voter registration drive that the university was
  


23     ever a part of, and these are kids who come to school in
  


24     Dahlonega, and there was a mayoral race, and there was --
  


25     there was a big issue, and that was that at the time -- it
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 1     was to talk about having a bed tax in order to raise
  


 2     revenue for the City of Dahlonega.  That’s what this is
  


 3     all about.
  


 4          But what’s more, really, concerning to me is who is
  


 5     the person who brought this in the first place and
  


 6     utilizing this as a political tool against people who are
  


 7     opposing them.  I think that here there is no fraud.
  


 8     Everyone who registered to vote was able to register to
  


 9     vote, and I think that to make an example out of a
  


10     fraternity that’s trying to include people in the voter
  


11     registration process and then send them to the Attorney
  


12     General’s Office for further processing is a terrible
  


13     shame and a terrible way to set an example for people who
  


14     want to go ahead and do the right thing and have people
  


15     register to vote, especially young people.
  


16          Now, my understanding is that the fraternity -- this
  


17     is from four years ago, and no one has been engaged in any
  


18     further activity at all, so why would we want to send this
  


19     to -- for a technical violation -- and I know it’s
  


20     important -- to the Attorney General’s Office?  I think,
  


21     really, the solution to this is to send a letter of
  


22     instruction to the fraternity saying this is how it’s
  


23     done.  Get the training from the Board of Elections and do
  


24     it the right way and do not set an example that to be
  


25     heavy-handed on a bunch of college kids, one, who for
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 1     example, Mr. Gomez, is now serving his country at Fort
  


 2     Gordon.  The other people are taxpayers, involved in their
  


 3     communities, and doing the right things.  You know, I --
  


 4     I’ve listened to a number of the cases during this
  


 5     morning.  This case is different.  This case is a bunch of
  


 6     people who have not committed any fraud, have not been --
  


 7     done any misrepresentation, and really did the right thing
  


 8     by going out and getting kids to vote.
  


 9          MR. RAFFENSPERGER:  Thank you, sir.  Board, do you
  


10     have any questions for the Respondents or for Ms. Watson?
  


11     What is the will of the Board?
  


12          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


13     appreciate counsel’s excellent argument, and I appreciate
  


14     his passion for his clients.  I do want to take exception
  


15     to one -- one thing that he said in that nobody is making
  


16     an example out of these kids.  In my view, it’s up to the
  


17     Board to treat these kids the same as any other kids.  So
  


18     this Board has had issues with regard to voter
  


19     registration drives before and has referred them to the AG
  


20     before, so I just want to make sure that you understand
  


21     that no one is making an example of your kids, but rather,
  


22     my motion is to treat them the same as others, and so I
  


23     move that this be referred to the Attorney General as
  


24     recommended.
  


25          MR. RAFFENSPERGER:  Do we have a second?
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 1          MS. LE:  This is Anh.  I also want to add that when
  


 2     we say kids, I’m assuming these are 18 and over adults who
  


 3     are in college, and I commend them for wanting to do
  


 4     registration drives and get active.  However, the laws and
  


 5     the rules are there to make sure -- not just from the
  


 6     activists’ perspective but also from the applicants, the
  


 7     voter applicants’ perspective as well, that these
  


 8     timelines are in place specifically to ensure that their
  


 9     rights are also protected, and the counties have
  


10     sufficient time to process their applications.  So these
  


11     things were contemplated carefully and put into law, these
  


12     timelines are not just -- got you, you know, for purposes,
  


13     but specifically, to help the counties do their job and
  


14     also ensure that the voters get registered timely.  So in
  


15     terms of the fraud, some of these are rules that were
  


16     violated, and there’s no specific intent of fraud
  


17     required.  They are in place, again, for the purposes of
  


18     ensuring rights of the voters and to help the counties do
  


19     their job.  For that reason, I second this motion.
  


20          MR. RAFFENSPERGER:  Okay.
  


21          MR. WORLEY:  Secretary?
  


22          MR. RAFFENSPERGER:  Yes, sir?
  


23          MR. WORLEY:  It’s David Worley.  I just wanted to
  


24     make a comment before we vote.  We have here, I mean, some
  


25     facts which are indisputed -- undisputed, but other facts
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 1     that are in dispute.  Ms. Emerick says one thing.  Mr.
  


 2     Leibel says another thing on behalf of his clients.  When
  


 3     -- our standard is very simple.  When there is a dispute
  


 4     of facts like that, we generally refer it over to the
  


 5     Attorney General’s Office for further action.  The
  


 6     Respondents can resolve it with the Attorney General’s
  


 7     Office, or they can have a hearing and have an
  


 8     administrative law judge determine which person is telling
  


 9     the truth.  So I think, given our practices on the Board,
  


10     and in cases like this, I don’t think we really have any
  


11     other choice but then to refer it over to the Attorney
  


12     General’s Office, and I’ll vote to do that.
  


13          MR. RAFFENSPERGER:  Any other comments?  Hearing
  


14     none, all those in favor of the motion before us to send
  


15     this to the Attorney General’s Office, case number 2017-
  


16     050, please do so by signifying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


19     Next case?
  


20          MS. WATSON:  Next case is 2017-051, City of
  


21     Fitzgerald in Ben Hill County.  On October 16th, 2017, the
  


22     Elections Office in Ben Hill County suspended early voting
  


23     in the City of Fitzgerald due to a ballot error.  They
  


24     self-reported the ballot error to the elections division.
  


25     During the investigation, it was learned the Elections
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 1     Office had logic and accuracy testing of the voting
  


 2     equipment on October 11th, 2017, but they failed to
  


 3     publish a notice in the legal organ for five days prior to
  


 4     the commencement of such preparation and testing.
  


 5          Investigation showed that it was confirmed that the
  


 6     race for alderman, eastern district at large was printed
  


 7     on the ballot when it should not have been.  An elector on
  


 8     the first day of early advance voting noticed the error on
  


 9     October 16th, 2017, and voting was suspended until a new
  


10     database was obtained, and voting resumed on October 17th,
  


11     2017.  On October 26th, 2017, a court order was signed,
  


12     approving an additional day for voting during early
  


13     advance voting.  The additional day was Saturday, November
  


14     the 4th, 2017.
  


15          During the investigation, it was learned that L&A
  


16     testing was not published for five days in advance of the
  


17     testing for the election.  We’re recommending Ben Hill
  


18     County Board of Elections and Registration and Kiefer
  


19     Lewis [ph.], the Elections Supervisor, be referred to the
  


20     AG’s Office for State Election Board rule 183-1-12.02(3),
  


21     when an election supervisor failed to accurately proofread
  


22     the western district ballot that she received from KSU to
  


23     proof for errors, and State Election rule 183-1-
  


24     12.02(b)(1), when an election supervisor failed to have
  


25     published announcement in a legal organ for five days
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 1     prior to the preparation and testing for the DRE units.
  


 2          MS. THOMAS:  There are five different people that
  


 3     want to speak on this.
  


 4          MR. RAFFENSPERGER:  We have anyone here?
  


 5          MS. WATSON:  Yes.  There are apparently five people
  


 6     that wish to -- wish to speak.
  


 7          MR. RAFFENSPERGER:  Okay.  Who’s the first one?
  


 8          MS. THOMAS:  We’ll start with Mr. -- Mr. Danny Young?
  


 9          MR. RAFFENSPERGER:  Mr. Young, go ahead.
  


10          MS. THOMAS:  You all can unmute yourselves.  I
  


11     believe you’re under Ms. Dunlap’s account.  Well, next,
  


12     we’ll go to Nicholas Kinsley.
  


13          MR. KINSLEY:  Thank you.  Can you hear me?
  


14          MS. THOMAS:  Yes.
  


15          MR. KINSLEY:  Well, I represent Ben Hill County, and
  


16     Ms. Dunlap and Dr. Green.  They’re available to answer any
  


17     questions you have.  But essentially, as you proved
  


18     reading here, everything was done at that time that could
  


19     be done.  They paused the early voting.  They stopped it
  


20     until it was corrected, and at that time, they immediately
  


21     went to the judge, the local superior court, and filed a
  


22     petition for an extra day of early voting, which he
  


23     granted, and so that Saturday, they had early voting.
  


24          Immediately, the county manager, who was there a very
  


25     short time -- so this was a kind of a transition of
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 1     management time -- we hired somebody else to take over the
  


 2     election, a consultant, who was then later hired as the
  


 3     superintendent -- or the supervisor, excuse me, Cindy
  


 4     Dunlap.  So she ran the rest of the election smoothly.
  


 5     You know, it’s her rule of practice to proofread all
  


 6     ballots.  It’s hard to do a checks and balances on that
  


 7     issue, but I’ve spoken with her, and in my research, you
  


 8     know, and she says that she does, in fact, proofread each
  


 9     ballot.
  


10          So I think that, you know, the easier one to speak on
  


11     is the -- the publication issue.  And again, that was the
  


12     former Elections Supervisor, who was eventually terminated
  


13     for -- at least partly because of this issue.  Cindy
  


14     Dunlap is, again, the current Elections Supervisor and has
  


15     taken over this responsibility.  So speaking with her, I
  


16     think, you know, one of the problems that we had in 2017
  


17     was a communication error.  Well, that has been solved
  


18     because the new Elections Supervisor is in charge of all
  


19     communication to the legal organ, so any notices that have
  


20     to be published, she does that.  Somebody in the office
  


21     with a lot of experience, Katherine Sherpsy [ph.], she
  


22     told me that she -- any radio announcements, she’s in
  


23     charge of because she actually works in the radio industry
  


24     on the weekends.
  


25          So again, action is taken at the time in 2017.
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 1     Action is taken now to continue to prevent these problems
  


 2     that have come to light.  I think that we -- we have done
  


 3     a great job.  There is no systemic problem and no
  


 4     intentional misconduct at that time, and the efforts that
  


 5     they have in the recent election and the runoff, I think,
  


 6     shows, you know, that this problem has been corrected, so
  


 7     for that reason, we request that just a letter be issued.
  


 8          MS. THOMAS:  And I believe Mr. Young and Ms. Cindy
  


 9     are available now.
  


10          MS. DUNLAP:  Yes.
  


11          MS. THOMAS:  We can hear you.
  


12          MS. DUNLAP:  Can you still hear me?
  


13          MS. THOMAS:  Yes.
  


14          MS. DUNLAP:  Okay.
  


15          MS. THOMAS:  You can go ahead.
  


16          MS. DUNLAP:  Oh, you want to ask me a question?
  


17          MR. RAFFENSPERGER:  Do you have anything you’d like
  


18     to add?
  


19          MS. DUNLAP:  No.  I don’t want to add.  No.  That was
  


20     a -- I don’t want to add anything.  Thank you.
  


21          MR. RAFFENSPERGER:  Okay.  Anyone else?
  


22          MS. THOMAS:  And we also -- we also have Ms. Keysa
  


23     Ashford on the phone.  You may speak now.
  


24          MS. ASHFORD:  Yes.  I -- can you hear me?
  


25          MS. THOMAS:  Yes.
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 1          MR. RAFFENSPERGER:  Yes.
  


 2          MS. ASHFORD:  I feel like the mistakes were done, and
  


 3     I think that I was put in a position under one county
  


 4     manager that the first election was ran fine, and then
  


 5     when the new county manager came in, my Board was against
  


 6     me having the position, and everyone just started working
  


 7     against me.  My Board was against me, the employees in the
  


 8     office was against me, so I was kind of put against the
  


 9     wall of not knowing everything because I had not been
  


10     there long, and everything started going bad when they
  


11     wouldn’t work with me, so I was put up against a wall with
  


12     making the mistakes, and I take the blame for them because
  


13     of my position at that time.  I’m no longer with the
  


14     County anymore, and I was fired from that position, but in
  


15     defense of mine, when I was turned over, I tried to get
  


16     unemployment, and I beat my case of unemployment of them -
  


17     - the county manager not having enough information to say
  


18     that I was not doing my job because I was working it.  I
  


19     just didn’t know anything at the time because I was new.
  


20          MR. RAFFENSPERGER:  Is there anyone else that wants
  


21     to speak?
  


22          MS. THOMAS:  Is Ms. Thelma Graham available?
  


23          MS. GRAHAM:  Yes.
  


24          MS. THOMAS:  Would she like to speak?
  


25          MS. GRAHAM:  No.  I agree with the -- the attorney.
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 1          MR. RAFFENSPERGER:  Thank you.
  


 2          MS. THOMAS:  Well, that’s everyone.
  


 3          MR. MASHBURN:  This is -- this is Matt Mashburn.
  


 4     Going back to the attorney, what -- at the very end, you
  


 5     cut out a little bit from where I was listening, and I
  


 6     didn’t hear you.  You said that you -- you would agree to
  


 7     accept a letter of instruction?  Or I thought I heard a
  


 8     letter of remediation, so I would just ask you to restate.
  


 9          MR. KINSLEY:  Can you hear me?
  


10          MR. MASHBURN:  Yes, sir.
  


11          MR. KINSLEY:   We would request a letter of
  


12     instruction, and I’m speaking on behalf of Ben Hill
  


13     County.
  


14          MR. MASHBURN:  On both -- on both counts?
  


15          MR. KINSLEY:  Yes, sir.
  


16          MR. RAFFENSPERGER:  Okay.  Any other Board members?
  


17          MR. MASHBURN:  Yes.  This is -- this is Matt
  


18     Mashburn.  I just -- I just don’t see any benefit in
  


19     sending it over to the Attorney General to tell somebody
  


20     not to make the typo.  Every -- you know, everybody has
  


21     got to be as careful as they can, but human error and
  


22     typos happen, so I’m inclined to -- to issue a letter of
  


23     instruction pursuant to the attorney’s request.
  


24          MR. RAFFENSPERGER:  Do we have a second?
  


25          MR. WORLEY:  This is Mr. Worley.  I’ll second that.
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 1          MR. RAFFENSPERGER:  Thank you.  Any additional
  


 2     comments?  Hearing none, all those in favor of sending a
  


 3     letter of instruction for case number 2017-051, please do
  


 4     so by signifying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 7     Next case?
  


 8          MS. WATSON:  Next case is 2017-055, Newton County,
  


 9     voter registration.  In October of 2017, Newton County
  


10     Elections Supervisor Angela Mantle submitted 10 voter
  


11     registration applications that appeared to have
  


12     irregularities.  She advised some of the applicants that
  


13     were already registered maintained their previous
  


14     residence address which is a county address as their
  


15     mailing address, and they listed a new city residence
  


16     address as their residence.  Angela Mantle received four
  


17     applicants that used 8133 Puckett Street as their
  


18     residential address.  She also received two applications
  


19     that used 7174 Puckett Street as their residential
  


20     address.
  


21          Investigators contacted the listed individuals
  


22     associated with the changes to the voter registrations.
  


23     We found 8 electors that had their voter registration
  


24     cards changed to show a new residential address in
  


25     Municipal Ward 3, Covington.  Two electors, Lassiter and
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 1     Holmes, stated they were told by Anthony Henderson they
  


 2     could use a former address to register so they could vote
  


 3     for candidates running in the municipal election Post 3
  


 4     voting combo 408 in the November 7th, 2017 election.  Two
  


 5     electors, Jaquory Saxton and Larry Saxon, stated they were
  


 6     instructed by a candidate named Anthony Henderson which
  


 7     resi -- which residence to list on their voter
  


 8     registration cards so they could vote in the municipal
  


 9     election.  One elector, Jamonte Smith, advised they were
  


10     not aware their voter registration was changed.  Three
  


11     electors, Darty, Huff, and David, advised that candidate
  


12     Henderson assisted them with registering to vote, but they
  


13     did not know the residential address was going to be
  


14     changed to a false address.
  


15          Six of the electors voted in the municipal election
  


16     even though they knew that they did not reside in the
  


17     city.  Mr. Henderson ori -- originally advised he would
  


18     meet with the investigator at his attorney’s office but
  


19     would not return calls from the investigator.  Jaquory --
  


20     we’re recommending Jaquory Saxton, an elector, Larry
  


21     Saxton, Casetra Marks, Arthur Holmes, and Kabrea Lassiter
  


22     be bound over to the AG’s Office for 21-2-562 and 21-2-
  


23     571, Anthony Henderson be bound over for 21-2-562, false
  


24     entries, 2 counts, and 21-2-604.  I don’t show anyone on
  


25     the line to speak to the case.
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 1          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


 2     any questions?  Hearing none, what is the will of the
  


 3     Committee?
  


 4          MR. MASHBURN:  This is Matt Mashburn.  I make a
  


 5     motion that we refer it to the AG as recommended.
  


 6          MR. RAFFENSPERGER:  Do we have a second?
  


 7          MS. SULLIVAN:  Second, Rebecca Sullivan.
  


 8          MR. RAFFENSPERGER:  Any additional comments?  Hearing
  


 9     none, all those in favor of the motion as presented,
  


10     please signify by saying aye.
  


11          THE BOARD MEMBERS:  Aye.
  


12          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


13          MS. WATSON:  Next case is 2017-056, City of Peachtree
  


14     Corners, districting.  On October the 25th, 2017, the
  


15     Peachtree Corners City Clerk/Elections Superintendent
  


16     self-reported that they discovered advance, absentee, in
  


17     person, and absentee by mail electors had voted the wrong
  


18     ballot.  Investigation found evidence to suggest the
  


19     Peachtree Corners City Clerk, Elections Superintendent Kym
  


20     Chereck, entered the wrong combo number in error when
  


21     setting up the EasyVote software for early voting in the
  


22     November 7th, 2017 municipal election.  The error resulted
  


23     in 45 absentee electors having the option to vote in
  


24     District 2, where they did not live.  We recommend City of
  


25     Peachtree Corners and Peachtree Corners Election
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 1     Superintendent Kym Chereck be referred to the AG’s Office
  


 2     for Board rule 183-1-12-.02(4)(b) and 21-2-381(b).  And I
  


 3     believe Mr. Riley is on the phone in reference to this
  


 4     case.
  


 5          MR. RAFFENSPERGER:  Okay.  Mr. Riley?
  


 6          MR. RILEY:  Thank you, Mr. Secretary and Vice Chair
  


 7     Sullivan, Board member Worley, Board member Mashburn,
  


 8     Board member Le.  Thank you for allowing me to speak here
  


 9     today.  I want to thank you all for the thankless work you
  


10     do.  I -- I know it is, having been on a local election
  


11     board before.  Nobody -- nobody likes you, and it’s hard
  


12     work, but I would like to say that I am glad that you have
  


13     the group that you have, Mr. Secretary, because you have
  


14     all stars.  In reviewing the people -- the Board members
  


15     that you have here today, they are -- they are the legal
  


16     minds in this area, and I am glad of that because I am
  


17     hopeful that they will take a look at some of the -- the
  


18     issues that I propose.
  


19          As an older prosecutor and as a retired judge, when I
  


20     look at these potential violations, I start by breaking
  


21     down the statutes and the rules and seeing if every
  


22     element is met by the facts.  In this case, does -- does
  


23     an event unrelated to the protocol of the procedures of
  


24     the voting sequence directives under election rule 183-1-
  


25     12-.02(4)(b) rise to the violations?  When all the
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 1     procedures are properly followed, can you bootstrap up an
  


 2     unrelated event to make that a violation?  You know, I’ll
  


 3     be speaking on this further today.  Let me first
  


 4     absolutely acknowledge that during the input -- during the
  


 5     combo input, our clerk fat-fingered a 9 when trying to
  


 6     input an 8.  I’ll speak to this later in the terms of
  


 7     intent if I may.  And finally, I’d like to put a proposed
  


 8     question about uncontested elections, and it may be an
  


 9     unanswerable question.  Is an uncontested election
  


10     actually a nullity if it’s -- if it’s on the ballot?  That
  


11     may be a Gordian knot.  After I finish that, I’d like to
  


12     give you some proposed resolutions, if you’ll allow that
  


13     also.
  


14          If I can start with the OCGA violation, the OCGA
  


15     violation carries a willful contempt.  Now, that is a --
  


16     that is a high standard, but that is a standard that is an
  


17     element of that violation, and you can find that under 21-
  


18     2-596.  Now, you either have to willfully neglect or
  


19     willfully -- willfully refuse to perform a duty, okay?
  


20     You have to find intent of willfulness in doing it in
  


21     order to find there’s a violation to refer.  Okay.  In our
  


22     instance, we -- we did determine the eligibility,
  


23     correctly determined according to the rules that were put
  


24     out under 20 -- of how we determine eligibility.  We did
  


25     do that.  And -- and the question is can you bootstrap up
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 1     an idea of something that happened weeks, months before or
  


 2     weeks before, to show that that wasn’t done correctly?
  


 3     And that’s a real question for that.  I don’t think you
  


 4     can get there because you can’t ever get past the willful
  


 5     intent in an OCGA case.  And secondly, it’s a misdemeanor,
  


 6     which is outside the statute of limitations, but I don’t
  


 7     think you reach that either because you can’t meet the
  


 8     intent.
  


 9          So I’m just going to leave that if I may, and I want
  


10     to go to 183-1-12-.02(4)(b).  The only potential violation
  


11     that I can see in that -- in that section of the rules is
  


12     the question of the appropriate voter access car -- card.
  


13     That is -- that’s the only question about that, and in --
  


14     they used EasyVote machine to appropriately enter the
  


15     ballot request, and that EasyVote machine generated the
  


16     ballot style that was to be input, okay?  There was --
  


17     183-1-12.02 contemplates the entire voting process.  It is
  


18     what you do on that day and how you do it, and if there is
  


19     no allegation -- and we have researched this, and we can
  


20     find no instance where we did not act appropriately on
  


21     that day.  We absolutely did it to the -- to the -- all
  


22     the knowledge of the people that were doing it and to
  


23     anybody’s that would look otherwise, they -- they followed
  


24     every rule on the day that they were doing the activity.
  


25     So I don’t know that that’s really a violation, but that’s
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 1     where we get to intent.
  


 2          And that’s what I really wanted to speak to you, and
  


 3     I know that Board member Le used to be the Deputy Chamber
  


 4     Counsel.  I know Mr. Worley’s many -- great understanding
  


 5     of this, and -- and Ms. Sullivan’s great understanding
  


 6     too, and I certainly respect Mr. Mashburn’s great career.
  


 7     But fat-fingering doesn’t infer intent to something that
  


 8     happened weeks or months later.  So here’s the question.
  


 9     Should the clerk anticipate that she would fat-finger a 9
  


10     instead of an 8?  That’s the question, okay?
  


11          MR. MASHBURN:  Counselor, this is Matt Mashburn.  If
  


12     I could -- I don’t mean to -- I’m sorry to interrupt you,
  


13     but let me just ask a question that’s on my mind.
  


14          MR. RILEY:  Yes, sir.
  


15          MR. MASHBURN:  No voter actually cast a vote in the
  


16     wrong district, correct?  They were reported -- by this
  


17     mistake, they were afforded the opportunity, but nobody
  


18     actually voted in the wrong district, right?
  


19          MR. RILEY:  I do not know -- we don’t know that votes
  


20     were actually cast.  We can’t say that.
  


21          MR. MASHBURN:  It was an unopposed -- it was an
  


22     unopposed race, so no -- no election outcome was affected?
  


23          MR. RILEY:  Yes.  That is exactly right, Mr.
  


24     Mashburn.  That is exactly right.
  


25          MR. MASHBURN:  You said -- you said you had a
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 1     recommendation for the Board?
  


 2          MR. RILEY:  Yes, sir.  I do.  I would recommend --
  


 3     this is what I -- here’s what we -- the problem I see for
  


 4     the Board, and I used to be a judge, and I am a
  


 5     prosecutor, and we see activities that we say we need to
  


 6     do something about, okay?  And I don’t think that you --
  


 7     me, if I don’t have all the elements, I can’t do them.  I
  


 8     just can’t.  You know, I don’t think you all have that
  


 9     strictness in there, but I’ll leave that to you.  My first
  


10     request would be find that this was simply, you know, this
  


11     was a brain-motor -- this was a brain-motor skill issue.
  


12     Every one of us fat-fingers every day, at least I do.  I
  


13     would think everybody else does.
  


14          And nobody -- and I have reviewed everything in the
  


15     whole process, and we did everything right, and I could
  


16     find nothing in the process, neither in the training
  


17     manual for EasyVote nor in any training modules that there
  


18     had ever been that -- that had a failsafe for fat-
  


19     fingering a number.  And once you fat-finger the number,
  


20     there’s nothing that goes out afterwards that can realize
  


21     anything else, except we think that there might be some
  


22     software in the EasySafe program that could have some kind
  


23     of failsafe built into it when they were downloading --
  


24     downloading voter rolls.  So I think that that would be a
  


25     possibility for something as a fix, a greater fix in the
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 1     future.  It would be a great thing to ask them to look at.
  


 2          In my case, I’d ask you to dismiss it because there’s
  


 3     no intent when you have a brain-motor skill malfunction,
  


 4     and you certainly intended to hit the 8, and your finger
  


 5     hits the 9, and there’s no way for you to know it until
  


 6     somebody has come and said how come that name was on my --
  


 7     on my -- on my ballot?  I’m not in his district.  And that
  


 8     was weeks and months later.  So I would ask you to dismiss
  


 9     it, first of all.  And I’d ask you as part of the
  


10     dismissal, that you would allow us to provide the failsafe
  


11     that my clerk and superintendent has now ended up putting
  


12     into place for all of our EasyVotes and has made it right
  


13     for the last three years.  And -- and we would -- and we
  


14     would be -- we would be glad to give it to any training
  


15     folks.
  


16          We’re -- actually, good has come out of this that
  


17     you’ve done for us today because not only do we have this,
  


18     that we’ve had in place for over three years, but now, my
  


19     clerk is working for a second -- working on a potential
  


20     second failsafe after it comes back from the -- from the
  


21     logic program.  The one we have now is pretty decent for
  


22     logic and accuracy.  So I would ask you to dismiss and
  


23     allow us to provide that information for training.  If you
  


24     feel that you have to do more because, you know, it was
  


25     fat-fingered, I’d ask you to give us a letter of
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 1     instruction and instruct us to do the very same thing that
  


 2     we have volunteered to do anyway, and that is to give the
  


 3     -- give our failsafe over to the trainers for their
  


 4     review, and if they feel it’s appropriate, to -- to
  


 5     distribute that to all the superintendents who might be
  


 6     using these programs.
  


 7          MR. MASHBURN:  And this is Matt Mashburn again.  And
  


 8     this was self- -- this was self-reported, correct?
  


 9          MR. RILEY:  The day we found out about it, and it was
  


10     corrected.
  


11          MR. MASHBURN:  Okay.  Well, I don’t mean to interrupt
  


12     your -- your argument, Counselor, but I’m willing -- I’m
  


13     willing to go ahead and make a motion.  Again, I agree
  


14     with your comment that it did happen, and voters did get
  


15     the wrong ballot.  I agree that there was no effect of it
  


16     on the election, but I don’t agree that it’s no harm, no
  


17     foul, so I believe a letter of instruction is proper.  I
  


18     don’t believe that sending it to the Attorney General to
  


19     tell you not to hit 8 when you mean 9 or 9 when you mean 8
  


20     is going to -- is going to do any -- do any good, so I
  


21     agree that a letter of instruction is proper, and I move -
  


22     - I make that motion.
  


23          MR. RAFFENSPERGER:  Do we have a second?
  


24          MR. WORLEY:  David Worley, I’ll second that.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have any other
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 1     comments from the Board?
  


 2          MS. LE:  Yes.  This is Anh.  I would -- would agree
  


 3     with the motion and the second.  I just wanted to make a
  


 4     comment for the record that, you know, with clerical
  


 5     errors, I always struggle with those because you look at
  


 6     the outcome, and you understand clerical errors can
  


 7     happen.  It happens to everyone, and I believe that the
  


 8     best way to combat that -- and the counselor had mentioned
  


 9     it -- is to improve training, so it’s, you know, with
  


10     clerical errors because we know that it could happen, you
  


11     know, the thing to do is -- it’s not a no harm, no foul
  


12     situation, as Mr. Mashburn said, so I always look for what
  


13     has been done, what can be done to avoid it, and usually,
  


14     it’s training, and maybe redundancy or backup, manual,
  


15     double check systems, that kind of thing.  And it looks
  


16     like they’ve put that in place, so I don’t believe that
  


17     clerical errors are always no harm, no foul, as Mr.
  


18     Mashburn said, but in this case, I think that’s
  


19     appropriate specifically because they’ve already put those
  


20     balances and checks in place to help minimize the errors.
  


21          In terms of intent, I think counselor referred to 21-
  


22     2-596, which deals with misdemeanor, intent as it applies
  


23     to misdemeanor.  I don’t think that’s what we’re looking
  


24     at with this particular code section, so I would still
  


25     second the motion, but I also disagree with that argument.
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 1     Thank you.
  


 2          MR. RAFFENSPERGER:  Well, we have a motion.  We have
  


 3     a second.  Any other comments?  Hearing none, all those in
  


 4     favor of the motion?
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Okay.  Motion
  


 7     carries.  Next case?
  


 8          MS. WATSON:  Next case is 2017-058, City of Blakely.
  


 9     In October 2017, it was reported that a Travis Wimbush, a
  


10     candidate for city council in the City of Blakely, Georgia
  


11     election had posted on his Facebook page an offer for
  


12     voters in District 2 Post 1 to be entered into a drawing
  


13     for a $25 gift card.  The election was the November 7th,
  


14     2017 municipal election.  Investigation revealed the
  


15     Facebook post was confirmed.  Travis Wimbush was contacted
  


16     and had already taken the post off his Facebook page.  He
  


17     stated it was the first time he had ran as a candidate and
  


18     did not know it was a violation.  We recommend Mr. Wimbush
  


19     be bound over to the AG’s Office for 21-2-570.  No one is
  


20     on the line.
  


21          MR. RAFFENSPERGER:  No one is on the line.  Do we
  


22     have any questions from any Board members?  What is the
  


23     will of the Board?
  


24          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


25     this be bound over to the Attorney General as recommended.
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 1          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 2          MR. WORLEY:  David Worley, I’ll second.
  


 3          MR. RAFFENSPERGER:  Okay.  Any other comments?  All
  


 4     those in favor of referring this case 2017-058 to the
  


 5     Attorney General’s Office, please do so by signifying aye.
  


 6          THE BOARD MEMBERS:  Aye.
  


 7          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 8     Next case?
  


 9          MS. WATSON:  Next case is 2017-059, Sumter County.
  


10     During the November 7, 2017 City of Americus general
  


11     election, we received the following complaints.  Election
  


12     Supervisor at the time Robert Brady reported his office
  


13     received an application for an official absentee ballot
  


14     for Cassandra Watson Marberry [ph.], but she was not
  


15     eligible to vote because she was a convicted felon.
  


16     Reverend Mathis Wright reported when an elector named
  


17     Josephine Cooper [ph.] reviewed her vote selection, she
  


18     discovered one of the selections was incorrect.  He states
  


19     Ms. Cooper attempted to correct her vote, but the voting
  


20     machine would not accept the correction.  Mr. Wright
  


21     states Mrs. Cooper had to be issued a new voter access
  


22     card to correct the problem.
  


23          Reverend Mathis Wright reported an elector Antonio
  


24     Willis [ph.] when summarizing his vote selection, he
  


25     discovered he was voting in the wrong district.  He states
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 1     Mr. Willis lived in District 5, but the District 5
  


 2     candidates were not on the ballot.  Mr. Wright states Mr.
  


 3     Willis informed a poll worker about his problem, but they
  


 4     were not able to assist him.  He states Mr. Willis cast
  


 5     his ballot in the wrong district.  Dr. Shirley Reese
  


 6     reported some Election Board members informed her the
  


 7     voting machines had not been checked properly since former
  


 8     Elections Supervisor Sharon Radcliffe [ph.] left office.
  


 9          It was also reported when the voting machines were
  


10     tested for the November election, they were not tested
  


11     where members of the public could observe.  It was
  


12     reported during early voting, she was -- the complainant
  


13     was informed the voting machines were not sealed at the
  


14     end of each day.  It was also reported during the November
  


15     2017 election a candidate went to the elections office to
  


16     pick up some applications for official absentee ballot.
  


17     She advised Elections Supervisor at the time Robert Brady
  


18     gave her the same nasty attitude he had given her in the
  


19     past, and he only gave her six applications.
  


20          Dr. Shirley Reese reported council member Juanita
  


21     Wilson, County Commissioner Thomas Jordan, and council
  


22     member Daryl Dowdell were going out in the neighborhoods
  


23     trying to influence people to vote for her opponent Kelvin
  


24     Pless.  She advised they did not have the right to tell
  


25     people how to vote.  Dr. Shirley Reese reported she
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 1     believed Juanita Wilson assisted more than ten people to
  


 2     vote during the November 2017 election.  She reported
  


 3     during the November election, there was a power outage at
  


 4     the courthouse.  She advised they only used two voting
  


 5     machines when the power went down.  She stated she had a
  


 6     concern about who filled out Kelvin Pless’ family members’
  


 7     election documents when they voted in the election.
  


 8          She reported she had a question about the 75 absentee
  


 9     ballots that were mailed out all in one day on October
  


10     16th, 2017.  Dr. Reese stated that she had a question
  


11     about the absentee ballots, that she would like to know
  


12     how many were accepted and how many were rejected.  It
  


13     came to her attention that several absentee ballots were
  


14     dropped off at the post office without postage.  She
  


15     reported the Elections Office would pick the absentee
  


16     ballots up, and there was no check and balance system in
  


17     place.  She also reported that she heard City Clerk Paula
  


18     Martin had not attended the yearly required qualifying
  


19     certification class sponsored by the Secretary of State’s
  


20     Office in 2017.
  


21          The investigation revealed after an extensive
  


22     investigation, there was only one allegation that was
  


23     substantiated.  In allegation number six, it was verified
  


24     that the Elections Supervisor at the time, Robert Brady,
  


25     failed to secure the DRE units with a seal at the close of
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 1     business during early voting.  Mr. Brady advised he
  


 2     documented the counter on the daily recap sheets but did
  


 3     not see a need to seal the DRE units as they were housed
  


 4     in a secure suite in the courthouse.  We recommend that
  


 5     Sumter County Board of Elections and Registration and
  


 6     former Elections Supervisor Robert Brady be referred to
  


 7     the AG’s Office for a violation of SEB rule 183-1-14-
  


 8     .02(8).  And I believe we have Mr. Brady on the line.
  


 9          MR. RAFFENSPERGER:  Okay.  Mr. Brady?
  


10          MR. BRADY:  Good afternoon now.  Yes, sir.  At that
  


11     time, the early voting was conducted in the elections
  


12     suite in the Sumter County courthouse, and that is the
  


13     most secure facility in the county.  That’s more secure
  


14     than the jail, in fact.  With only three keys being issued
  


15     in and out of the building, even the fire department can’t
  


16     get in there.  When I looked at this knowing that I’m the
  


17     one that opens early voting and opens and checks the
  


18     machines and know that I closed them in the evening, I was
  


19     functioning under the intent at the time of believing that
  


20     -- that there was no more secure place, and what was
  


21     necessary was securing the machines and confirming that
  


22     they’d not been tampered with.
  


23          Since that time, circumstances have changed because
  


24     all of this happened a considerable time ago, and that’s
  


25     no longer the way that I do this.  I am also no longer in
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 1     Sumter County, and Sumter County has moved their early
  


 2     voting to a less secure place requiring that everything be
  


 3     sealed.  While it is true that I did not seal the
  


 4     machines, I did secure them, and that’s, again, a set of
  


 5     circumstances that existed in 2017.  This is no longer the
  


 6     case.  For the infractions, I apologize.  There was never
  


 7     an intent to commit any kind of -- any kind of crime.  It
  


 8     just looked like to me that we were doing what was
  


 9     necessary, and since circumstances have changed and
  


10     training and demands have changed, the policy has changed
  


11     also.  Thank you.
  


12          MR. RAFFENSPERGER:  Any Board members or anyone else
  


13     want to speak on this case?  What is the will of the
  


14     Board?
  


15          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


16     under -- I understand the reasoning that you had, but we
  


17     have rules, and -- and I think Anh Le was really right on
  


18     target when she made comments earlier that the General
  


19     Assembly and the previous Boards have come up with these
  


20     rules and regulations not just for their practical effect
  


21     but also that people trust -- trust the results, so we
  


22     just have to have a uniform system where everybody follows
  


23     the same rules rather than individuals deciding what rules
  


24     they’re going to apply and which ones they’re not, so I
  


25     would move that this be forwarded to the Attorney
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 1     General’s Office for processing as recommended, and that
  


 2     the other counts, other than six, be dismissed.
  


 3          MR. RAFFENSPERGER:  Do we have a second?
  


 4          MR. WORLEY:  I will second that.
  


 5          MR. RAFFENSPERGER:  Do we have any additional
  


 6     comment?  Hearing none, all those in favor of the motion
  


 7     as presented, please do so by signifying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


10     Members, if you don’t object, it’s 12:30, if we could take
  


11     a lunch break.  I guess we have some debates here of 30
  


12     minutes or 45.  Let’s do 45 and be back at 1:15, if that
  


13     works for everyone.  Is that fair enough?
  


14          MS. SULLIVAN:  That’s fine.  Mr. Secretary, I have an
  


15     obligation at 1 o’clock.  I expect it to last about an
  


16     hour.  I will try to plan on rejoining by two o’clock.
  


17          MR. RAFFENSPERGER:  Okay.  Well, we’ll have plenty on
  


18     our plates still then, so thank you, Ms. Sullivan.
  


19          (Meeting break)
  


20          (Meeting resumes)
  


21          MR. RAFFENSPERGER:  Okay.  Well, let’s go ahead and
  


22     call the next case then.
  


23          MS. WATSON:  Okay.  2017-060, City of Warm Springs,
  


24     vote buying: we did receive two complaints in this, one
  


25     from a Charles Lee and one from a Sheila Conley.  When the
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 1     notices went out, both of the complainants contacted me
  


 2     and requested that they would like to withdraw the
  


 3     complaints.  The complaints were that on Sunday, October
  


 4     22nd, mayoral candidate Charles Lee complained incumbent
  


 5     Mayor Robert “Bob” Prater mailed out gifts which were
  


 6     personalized calendars to voters.  We also received a
  


 7     complaint from Sheila Conley, alleging the same --
  


 8     complaint that he sent out tokens of appreciation in the
  


 9     form of engraved personalized calendars.  The enclosure
  


10     included read enclosed is a small token of my appreciation
  


11     for the opportunity of serving as Mayor for the last four
  


12     years and the anticipation of serving you in the next four
  


13     years.
  


14          The investigation revealed that the accusations were
  


15     verified as accurate.  Incumbent Mayor George Robert
  


16     Prater advised he did sent out the calendars to express
  


17     his appreciation to serve not to coerce or influence the
  


18     voters.  Our recommendation is to refer George Robert
  


19     Prater, former Mayor of Warm Springs, to the Attorney
  


20     General’s Office for a violation of 21-2-570.
  


21          MR. RAFFENSPERGER:  Okay.  Is Mr. Prater on the phone
  


22     call?
  


23          MS. THOMAS:  No.
  


24          MS. WATSON:  No, sir.  He is not.  My understanding
  


25     is that he is spending a significant amount of time out of
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 1     the country.
  


 2          MR. RAFFENSPERGER:  Okay.  Be that as it may, what is
  


 3     the will of the Committee?
  


 4          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 5     had one question for Ms. Watson first.  Ms. Watson, when
  


 6     you say -- when you describe them as personalized
  


 7     calendars, does that mean that they have the Mayor’s name
  


 8     on them?
  


 9          MS. WATSON:  I believe they were personalized to --
  


10     to the voter’s name.
  


11          MR. WORLEY:  Okay.  All right.  Well, be that as it
  


12     may, I just do not think that this is really a violation
  


13     to send someone what is essentially a piece of campaign
  


14     literature.  You know, it’s not different from putting
  


15     your name on a -- as people used to do -- on a nail file
  


16     or a comb or something like that and sending it to voters
  


17     or handing it out to voters.  I just -- I just don’t see
  


18     this as a violation, so that’s basically my view.  That’s
  


19     all.  Thank you, Mr. Secretary.
  


20          MR. RAFFENSPERGER:  Thank you for your input.  Any
  


21     members have any other questions or input?
  


22          MR. MASHBURN:  Yeah, I -- this is Matt Mashburn.  I
  


23     agree in that I don’t see -- I don’t see the receipt of
  


24     the calendar conditioned on anything.  You get this if you
  


25     voted for me, or I’ll give you this, please vote for me,
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 1     so I agree with David, and move that it be dismissed.
  


 2          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 3          MR. WORLEY:  I’ll second that.
  


 4          MR. RAFFENSPERGER:  Any other comment?  All those in
  


 5     favor of the motion as presented, please do so by
  


 6     signifying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 9     Next?
  


10          MS. WATSON:  Next case is 2018-005, Coweta County.
  


11     It was reported that four electronic delivery ballots were
  


12     transmitted after the deadline for the May 22nd, 2018
  


13     election.  Investigation revealed that Coweta County
  


14     Registrar Diane Prescott was interviewed and was very
  


15     apologetic and acknowledged the ballots had not been sent
  


16     before the deadline of April 6th.  The ballots were
  


17     subsequently transmitted, and the County made contact with
  


18     three of the voters and advised them of the delivery of
  


19     the ballot.  No contact could be made with the fourth.
  


20     Two of the voters returned the ballots for the election.
  


21     We recommend that Coweta County Board of Elections and
  


22     Registration and Diane Prescott, the Coweta County
  


23     Registrar, be referred to the AG’s Office for a violation
  


24     of 21-2-384(a)(2), four counts, and to dismiss the case
  


25     against Jane Scoggins, the Election Supervisor.  No one is
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 1     on the call to speak.
  


 2          MR. RAFFENSPERGER:  Okay.  Members, do you have any
  


 3     questions or need additional information?
  


 4          MR. WORLEY:  Mr. Secretary, I don’t have any
  


 5     additional questions, but I did just have a statement.  I
  


 6     -- in reading over the investigative report, it makes
  


 7     clear that Coweta County made numerous follow-up efforts
  


 8     to make sure that these various voters, all of whom were
  


 9     outside the country, were gotten the information that they
  


10     needed, had the opportunity to vote if they chose to do
  


11     so, not every one of them did.  I -- I just don’t see what
  


12     more can be gained by sending them anything other than a
  


13     letter of instruction.  They -- they did training after
  


14     this to -- to make sure that they handled it correctly in
  


15     the future, and I think they’ve done what they needed to
  


16     do to rectify this situation, so I would make a motion
  


17     that we send them a letter of instruction.
  


18          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


19          MR. MASHBURN:  Matt Mashburn, second.
  


20          MR. RAFFENSPERGER:  Any further comment?  Hearing
  


21     none, all those in favor of sending a letter of
  


22     instruction for the motion for 2018-005, signify by saying
  


23     aye.
  


24          THE BOARD MEMBERS:  Aye.
  


25          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
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 1     Next case?
  


 2          MS. WATSON:  The next case was listed as 2018-009,
  


 3     DeKalb County.  The attorney for Respondent Niles called
  


 4     and requested this to be moved to the calendar and agenda
  


 5     for the 24th meeting, and that request was granted.
  


 6          MR. RAFFENSPERGER:  Okay.  Thank you.
  


 7          MS. WATSON:  Next case is 2018-010, Fulton County.
  


 8     On May 16th, 2018, we opened an investigation into an
  


 9     elector having been improperly turned away from voting in
  


10     the May 22nd, 2018 primary election.  The allegation
  


11     submitted by the elector alleged the poll officer at the
  


12     OC polling place had not allowed the elector to vote
  


13     because the elector was wearing a Reagan/Bush 1984 t-
  


14     shirt.  Investigation revealed on May 15th, 2018, Mr.
  


15     Timothy Kent [ph.] went to the OC polling location in
  


16     Fulton County to vote.  The poll worker Mr. Reinhold [ph.]
  


17     advised him that he needed to turn his t-shirt that had
  


18     1984 Reagan/Bush on it inside out.  Mr. Kent refused, and
  


19     Mr. Reinhold told the voter that he could not vote until
  


20     he removed the t-shirt.  The voter left the polling
  


21     location without voting.
  


22          Mr. Kent was not able to return to vote, as he had to
  


23     leave town and did not return until after the polls
  


24     closed.  The poll manager, Margaret Williams, and
  


25     assistant manager, Richard Reinhold, believed the t-shirt
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 1     was a violation of campaign material and thought the
  


 2     candidates listed -- even though the candidates listed
  


 3     were not on the current ballot.  We recommend Fulton
  


 4     County Board of Elections and Registration, poll manager
  


 5     Margaret Williams, and assistant poll manager Richard
  


 6     Reinhold be referred to the AG’s Office for a violation of
  


 7     21-2-596.
  


 8          MR. RAFFENSPERGER:  Okay.  Are either one of the
  


 9     Respondents here to speak for themselves?
  


10          MS. WATSON:  I believe that there’s several people on
  


11     the phone to speak.  I believe Margaret Williams is on the
  


12     line.
  


13          MS. WILLIAMS:  Yes, I am.  Can you hear me?
  


14          MR. RAFFENSPERGER:  Yes.  We can, ma’am.
  


15          MS. WILLIAMS:  Thank you.  All of a sudden, the
  


16     volume is low, just one moment.  Yes.  Good afternoon, Mr.
  


17     Secretary.  As stated, I am Margaret Williams, and I was
  


18     assigned to the OC Library, my first assignment as poll
  


19     manager, and I just want to say that as a poll manager, we
  


20     strive to adhere to the training that’s provided, and in
  


21     executing our duties, we make sure that no eligible voter
  


22     is ever willfully denied an opportunity to vote.  In this
  


23     case, the voter chose not to vote.  He was not actually
  


24     turned away, but he chose not to vote because we were
  


25     under the understanding that any party affiliation was
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 1     also a form of campaigning.  So we were wrong in thinking
  


 2     that at that time, but the voter chose not to vote.
  


 3          MR. RAFFENSPERGER:  Okay.
  


 4          MS. WATSON:  I believe we also have Ralph Jones and
  


 5     Fulton attorney David Lowman on the line.
  


 6          MR. LOWMAN:  Yes, Mr. Secretary, this is David Lowman
  


 7     with the Fulton County attorney’s office.
  


 8          MR. RAFFENSPERGER:  Okay.
  


 9          MR. LOWMAN:  I would like to point out that the poll
  


10     manager and assistant poll manager were attempting to
  


11     correctly enforce the rules against campaigning in this
  


12     case.  I know that they’ve been charged with violating
  


13     OCGA 21-2-2(3.1)(a), which talks about a candidate whose
  


14     name appears on the ballot but if you go down two more
  


15     sections to (c), it says a political party or body which
  


16     has a nominee or nominees on the ballot in a primary
  


17     election, and although this not necessarily says, you
  


18     know, Republicans 199 -- 1984, it did reference the names
  


19     of Reagan and Bush, and I think everybody here has heard
  


20     the Republican party at times referred to as the party of
  


21     Reagan or Reaganomics, and I think that because the poll
  


22     manager and the assistant poll manager were attempting to
  


23     enforce the spirit and the letter of this rule and of this
  


24     law that binding them over would not serve the same
  


25     purpose as just administering a letter of instruction.







134


  
 1          They did attempt to adhere to the training and the
  


 2     law as it was given to them and as they understood it, and
  


 3     as the poll manager pointed out, nobody was turned away
  


 4     from voting other than asked to either cover or turn the
  


 5     shirt inside out.  So because we think that the -- the
  


 6     people involved and Fulton County attempted to enforce the
  


 7     letter of the rule and of the law to the best of their
  


 8     ability during this election and allowed the voter the
  


 9     opportunity to vote, we would ask that either the count be
  


10     dismissed or a letter of instruction be granted.  Thank
  


11     you.
  


12          MR. RAFFENSPERGER:  Okay.  Members, do you have any
  


13     questions for anyone?  What is the will of the Board?
  


14          MR. MASHBURN:   This is Matt Mashburn.  I’m -- as I
  


15     stated before, I’m very protective of the hundred and
  


16     fifty foot protective bubble, and so for me, this is a
  


17     close one, but I don’t think it was a candidate on -- on
  


18     the ballot, so I don’t think it was campaign paraphernalia
  


19     for that election, so I think just the poll manager was
  


20     wrong here, so I don’t see that sending her to the
  


21     Attorney General is going to benefit anything, but I do
  


22     think a letter of instruction clarifying what’s permitted
  


23     and what’s not permitted is -- would be helpful, so I’ll
  


24     make a motion that we issue a letter of instruction.
  


25          MR. RAFFENSPERGER:  Do we have a second?
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 1          MS. LE:  This is Anh.  I’ll second that.
  


 2          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


 3     none, all those in favor of sending a letter of
  


 4     instruction to Fulton County on case number 2018-010,
  


 5     please do so by signifying aye.
  


 6          THE BOARD MEMBERS:  Aye.
  


 7          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 8     Next case?
  


 9          MS. WATSON:  Next case is 2018-012, Sumter County.
  


10     On May 16th, 2018 during early advance absentee voting,
  


11     monitoring inspection at the Sumter County courthouse
  


12     polling and precinct Sumter County Election Supervisor at
  


13     the time Robert Brady stated that he has not been sealing
  


14     the machines on a daily basis.  Investigation revealed
  


15     former Sumter County Elections Supervisor Robert Brady
  


16     told Investigator Monroe that he did not seal the voting
  


17     machines during early advance absentee voting during the
  


18     May 22nd, 2018 general primary election.  His reasoning
  


19     was that he believed the voting machines were already
  


20     secured inside the elections office, which was secured
  


21     inside the courthouse and did not need to be sealed.
  


22     Inspection supervisor Pam Jones documented in her May
  


23     16th, 2018 polling place inspection report when she was
  


24     there that Mr. Brady told her he was not sealing the
  


25     voting machines simply because it was a waste of money to
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 1     purchase fifty seals.  He also stated the polling location
  


 2     and building was secure and has surveillance coverage.  He
  


 3     was the last one to leave the room daily and make sure the
  


 4     room was secured.
  


 5          There was a previous investigation in which he was
  


 6     not sealing the voting machines during early advance
  


 7     voting, which was 2017-059 that we presented earlier this
  


 8     date.  Our recommendation was to send Mr. -- former
  


 9     Elections Supervisor Robert Brady and Sumter County Board
  


10     of Election and Registration to the AG’s Office for
  


11     violation of Board rule 183-1-14-.02(8).  And he is also
  


12     on the call.
  


13          MR. RAFFENSPERGER:  Okay.  Sir, would you like to
  


14     speak?
  


15          MR. BRADY:  No, sir.  Thank you.
  


16          MR. RAFFENSPERGER:  Okay.  Members of the Board, do
  


17     you have any questions for anyone or need additional
  


18     information?
  


19          MR. MASHBURN:  Yeah, this is Matt Mashburn.  If it
  


20     would be appropriate, I would just move to merge this in
  


21     with the other case that we -- that we handled previously,
  


22     and the two be handled together.  That would be my motion.
  


23          MR. WORLEY:  I’ll second that.
  


24          MR. RAFFENSPERGER:  Okay.  Any further comments?  All
  


25     those in favor of the motion, please do so by signifying
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 1     aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 4     motion carries.  Next one?
  


 5          MS. WATSON:  Next case is 2018-091, Fulton County.
  


 6     On November 6th, 2018, it was reported that the poll
  


 7     manager at Liberty Baptist Church at 395 Chamberlain
  


 8     Street, Atlanta had been refusing to accept as proper
  


 9     identification student IDs from Georgia Tech and Georgia
  


10     State University.  Investigation revealed on November 6th,
  


11     2018, it was reported that a poll worker at Liberty Street
  


12     Baptist Church was not accepting student IDs from Georgia
  


13     Tech and Georgia State University as proper
  


14     identification.  Investigator Bagwell [ph.] responded to
  


15     the location and made contact with the poll manager, a Ms.
  


16     Franklin.  Ms. Franklin was asked if she was accepting
  


17     student IDs, and she responded absolutely not and why do
  


18     people keep asking me that?  Ms. Franklin referred to the
  


19     voter certificate and stated the student IDs would not be
  


20     acceptable for voting.  Dwight Brower was contacted, and
  


21     he stated that Ms. Franklin advised him that she had not
  


22     denied any student from voting that had presented student
  


23     identification, which appeared to be contrary to the
  


24     complaints and statements made to the investigator.  We
  


25     recommend Fulton County Board of Registration and
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 1     Elections, Fulton County Elections Supervisor Richard
  


 2     Barron, Fulton County poll manager Ms. Franklin be issued
  


 3     a letter of instruction, as there was no voter that came
  


 4     forward and reported they were turned away.  This was
  


 5     reported third party through a news agency with no voter
  


 6     contact information.
  


 7          MR. RAFFENSPERGER:  Okay.  Does anyone want to speak
  


 8     from Fulton County?
  


 9          MR. LOWMAN:  Yes.  This David Lowman.
  


10          MR. RAFFENSPERGER:  Yes, sir.
  


11          MR. LOWMAN:  We will accept Ms. Watson’s
  


12     recommendation for a letter of instruction in this case.
  


13          MR. RAFFENSPERGER:  Okay.  Board members, anyone have
  


14     any questions or require additional information?  Hearing
  


15     none, what is the will of the Board?
  


16          MS. LE:  I move to issue a letter of instruction
  


17     because there are no witnesses who came forward.
  


18          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


19          MR. MASHBURN:  Second, Matt Mashburn.
  


20          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


21     none, all those in favor of the motion as presented,
  


22     signify by saying aye.
  


23          THE BOARD MEMBERS:  Aye.
  


24          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


25     Okay.  Next case?
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 1          MS. WATSON:  The next case -- the next case is 2018-
  


 2     093, DeKalb County.  The Respondent in this particular
  


 3     case has requested a continuance to the February 24th,
  


 4     2021 meeting which was granted.
  


 5          MR. RAFFENSPERGER:  Okay.  Next case?
  


 6          MS. WATSON:  Next case is 2018-096, Fayette County.
  


 7     On November 26, 2018, it was reported that Dexter Mitchell
  


 8     [ph.] voted in both the State of Georgia and the State of
  


 9     South Carolina during the general election of November
  


10     6th, 2018.  Investigation revealed that the allegation was
  


11     verified, and Mr. Mitchell admits to the allegation but
  


12     maintains that he was told this was acceptable as he
  


13     maintains both residences.  Mr. Mitchell advised that
  


14     Conway, South Carolina is his primary address, and his
  


15     family resides there as well.  Absentee ballots confirm
  


16     that he voted in both states during the November 6th, 2018
  


17     general election.  We recommend that Dexter Bernard
  


18     Mitchell be referred to the Attorney General’s Office for
  


19     violation of 21-2-572.  He is not on the line.
  


20          MR. RAFFENSPERGER:  Okay.  And Ms. Frances, has he
  


21     been charged in South Carolina?
  


22          MS. WATSON:  Not to my knowledge.  He has not.
  


23          MR. RAFFENSPERGER:  And we have not sent -- have we
  


24     sent South Carolina inf -- any information about this
  


25     case?
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 1          MS. WATSON:  We -- we did have contact with South
  


 2     Carolina.
  


 3          MR. RAFFENSPERGER:  Okay.  Does anyone have any
  


 4     questions?  Okay.  Hearing none, what is the will of the
  


 5     Board?
  


 6          MR. WORLEY:  I would -- David Worley.  I would make a
  


 7     motion that we refer this to the Attorney General.
  


 8          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 9          MS. LE:  This is Anh Le.  I second.
  


10          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


11     All those in favor of referring this to the Attorney
  


12     General’s Office, please signify by saying aye.
  


13          THE BOARD MEMBERS:  Aye.
  


14          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


15     And Ms. Watson, can we also let the State of South
  


16     Carolina -- let them know what our position is on this, so
  


17     they’re aware?  If they aren’t aware now, I think they
  


18     should be.  Thank you.
  


19          MS. WATSON:  Yes, sir, Mr. Secretary.  The next case
  


20     is 2018-103, Bartow County.  On December 4th, 2018, it was
  


21     reported that a person shoved or pushed a poll worker
  


22     during the December election at the Atco Baptist Church
  


23     polling location.  Bartow County Elections Supervisor
  


24     Joseph Kirk reported that Glenda Fay Massey [ph.] and her
  


25     husband were discussing voting while at the voting
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 1     machines.  The poll manager, Phoebe Martin [ph.],
  


 2     requested that the voters not talk while voting.  Both
  


 3     refused after several requests and were asked to leave.
  


 4     It was reported that Phoebe Martin [sic] pushed the poll
  


 5     manager on two occasions before exiting the poll.  Both
  


 6     had completed their voting before being asked to leave.
  


 7     The Cartersville Police Department responded and completed
  


 8     a police report of the incident.  The Cartersville police
  


 9     made a charge against Mrs. Massey for 21-2-566.  The case
  


10     was resolved through a plea of nolo and pretrial diversion
  


11     program.  We recommend that the case be closed with no
  


12     further action as the Respondent has been charged and
  


13     prosecuted for the violation of 21-2-566.
  


14          MR. RAFFENSPERGER:  Members, what is your will?
  


15          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


16     the case -- that our case be dismissed, as it has already
  


17     been handled up in Bartow County.
  


18          MR. RAFFENSPERGER:  Do we have a second?
  


19          MS. LE:  Anh Le, second.
  


20          MR. RAFFENSPERGER:  All those in favor?
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


23     Next?
  


24          MS. WATSON:  Next case is 2018-107, Carroll County.
  


25     This was a self-reported incident.  Carroll County
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 1     Executive Director of Elections and Registration Carolyn
  


 2     Williams reports an elector named Ronald Larry Green [ph.]
  


 3     voted in person on November 26, 2018, and Mr. Green also
  


 4     voted December the 4th, 2018 on Election Day during the
  


 5     runoff election.  Ms. Williams states she believes due to
  


 6     Mr. Green’s age and health condition, it might have been
  


 7     done by error and not intentionally done.
  


 8          Investigation revealed that Mr. Green did vote during
  


 9     early advance voting and then on Election Day.  Mr. Green
  


10     did not realize that he was voting in the same election.
  


11     He was asked if he had voted absentee by mail, and he knew
  


12     -- he knew he had not done so.  When the poll worker
  


13     called to verify, they checked absentee by mail but failed
  


14     to check in person voting during early advance voting.
  


15     Mr. Green was allowed to vote again.  We recommend that
  


16     Carolyn Williams and Carroll County Elections and
  


17     Registration be referred to the AG’s Office for a
  


18     violation of 21-2-431 and Ronald Green be referred to the
  


19     AG’s Office for 21-2-572.  And Carolyn Williams is on the
  


20     line.
  


21          MR. RAFFENSPERGER:  Okay.  Ms. Williams, would you
  


22     like to speak to the Board?
  


23          MS. THOMAS:  Ms. Williams, you can unmute yourself if
  


24     you would like to speak.
  


25          MR. RAFFENSPERGER:  Okay.  Ms. Williams?  Okay.
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 1     Members, do we have any questions about this case.  No?
  


 2     What is your will?
  


 3          MS. THOMAS:  She’s trying to unmute, Mr. Secretary.
  


 4     She’s trying to unmute herself.  She’s trying to find the
  


 5     speaker, she says in the chat.  The option to unmute
  


 6     yourself will be on your toolbar, Ms. Williams.
  


 7          MS. WATSON:  Hold on.  I’m going to put you on
  


 8     speaker phone.  Okay.  I have Ms. Williams on speaker
  


 9     phone.
  


10          MR. RAFFENSPERGER:  Great.
  


11          MS. WILLIAMS:  Okay.  Good morning.  This is Carolyn
  


12     Williams, and I’m sorry I was unable to get on the
  


13     speaker.  They couldn’t hear me on the Zoom, but what I
  


14     wanted to say was this: I don’t know how this happened. It
  


15     is because I know the rules for the voting here, and it
  


16     states that the poll manager call me [sic] and says that
  


17     he had a voter there that had voted absentee and usually,
  


18     when a voter votes absentee, we go into the system and it
  


19     -- my clerk be here and both of us be answering the phone
  


20     on Election Day, and if they call and say that it’s marked
  


21     in the express polls that a voter had voted, I have been
  


22     training the poll workers that AB is absentee ballot and
  


23     AV is for advance voting, and it says that a manager said
  


24     he asked for an absentee ballot, and I went to the
  


25     absentee box because we only have just a few voters that
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 1     had voted.  It was only 13 of them, and it was -- I got up
  


 2     and went and looked, and there wasn’t no ballot there
  


 3     because if they voted absentee by mail, and the ballot had
  


 4     returned, it would have been there with the absentee
  


 5     ballots, and the clerk reviewed the -- the sheet and no,
  


 6     his name wasn’t on there.
  


 7          And so that’s why we was looking for a paper ballot
  


 8     because he said absentee ballot, but normally, we go into
  


 9     E-net, and it would tell us whether he voted absentee by
  


10     mail or absentee in person, and so the -- the voter -- we
  


11     told the poll manager to go ahead and let him sign the
  


12     absentee ballot affidavit because no paper ballot had
  


13     returned and allow him to vote on the touch screen.  Then,
  


14     I was still mixed -- confused about that because it
  


15     wouldn’t have been logged if the voter checked not voted
  


16     by absentee ballot or in person, and so I went to pull it
  


17     up on the screen, and by the time I pulled it up, I called
  


18     and asked the precinct and said wait.  He did not vote
  


19     absentee ballot by mail.  He voted in person.  Do not let
  


20     him vote on the machine, and the manager told me well,
  


21     he’s already cast his ballot, and I was disturbed by that
  


22     because I didn’t know what -- what I could do but report
  


23     it because I try to do what I can to run clean elections,
  


24     and so we looked, and we found, and I called and reported
  


25     myself that this guy had voted twice.
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 1          And I talked with the manager, and I’m looking at the
  


 2     books.  It wasn’t AB that was checked.  It was AV, as in
  


 3     vote, and that’s absentee.  But he was telling by absentee
  


 4     ballot by mail, and Mr. Green actually did not vote
  


 5     absentee by mail, and he has -- he seemed to be having
  


 6     some type of health issues the last time I saw him, and I
  


 7     honestly believe -- he is one of our regular voters, and I
  


 8     believe he has gotten to the age where he just voted in
  


 9     November, and when the December Election Day came around,
  


10     he thought it was time for him to vote again.  And he -- I
  


11     just don’t think he intentionally did that, and I tried to
  


12     correct this.  It had happened, but I still reported it,
  


13     and I’m asking the Board members to -- if they would, to
  


14     take into consideration that both accounts be dismissed
  


15     and give us a letter of instruction and do not submit this
  


16     to the Attorney General because we tried both -- at all
  


17     times to make sure that we abide by all the rules and
  


18     regulations from the State.
  


19          MR. RAFFENSPERGER:  Thank you, ma’am.
  


20          MS. WILLIAMS:  Mmm-hmm.
  


21          MR. RAFFENSPERGER:  Anyone else who would like to
  


22     speak or any Board members who have any questions?
  


23          MR. MASHBURN:  This is Matt Mashburn.  Ms. Williams,
  


24     can you hear me?
  


25          MS. WILLIAMS:  Thank you.
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 1          MR. MASHBURN:  Ms. Williams, -- she’s gone.  Okay.
  


 2          MR. RAFFENSPERGER:  Okay.
  


 3          MS. WATSON:  She’s still online, though.
  


 4          MR. MASHBURN:  I was just going to ask what -- what
  


 5     procedures or processes she thinks -- or have they
  


 6     instituted to make sure that it doesn’t happen again.
  


 7          MR. RAFFENSPERGER:  Okay.
  


 8          MS. WATSON:  I can get her back on the line.  Yes,
  


 9     hello.  A Board member has a question for you.
  


10          MR. MASHBURN:  Hey, Ms. Williams.  This is Matt
  


11     Mashburn.
  


12          MS. WILLIAMS:  Yes, sir.
  


13          MR. MASHBURN:  I appreciate -- I appreciate you self-
  


14     reporting this, and I appreciate you calling the Board and
  


15     giving us your explanation.  What I was wondering is what
  


16     procedures or what ideas do you have or have you had to
  


17     put in place to make sure this doesn’t happen again?
  


18          MS. WILLIAMS:  I actually asked those voters -- those
  


19     managers to call me on every voter that comes in, and I
  


20     extended training.  Our trainings are broken down into
  


21     smaller -- we’re from a small county here, and my training
  


22     -- where I have been calling in, like, two precincts at a
  


23     time.  I called in one precinct, and I work with one
  


24     precinct at least two hours a day per day for four times,
  


25     and that’s what we did for that 2020 election, and it did
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 1     not happen.
  


 2          MR. MASHBURN:  Thank you, Ms. Williams.  I appreciate
  


 3     it.
  


 4          MS. WILLIAMS:  Yes, sir.
  


 5          MR. RAFFENSPERGER:  Okay.  Any other members have
  


 6     questions?  What is the will of the Board?
  


 7          MR. MASHBURN:  This is -- this is -- go ahead.  This
  


 8     is Matt Mashburn.  As far as Ms. Williams, I’m inclined to
  


 9     agree with her recommendation of a letter of instruction.
  


10          MR. RAFFENSPERGER:  Do we have a second?
  


11          MR. MASHBURN:  For Mr. -- for Mr. Green, I’m
  


12     persuaded by his advanced age that sending him to the
  


13     Attorney General is not going to be a good use of the
  


14     State’s resources, but I don’t know -- I don’t know
  


15     exactly what to do about that one, so I’ll just make a
  


16     motion right now that Ms. Williams be issued a letter of
  


17     instruction and wait for the other Board members.
  


18          MR. RAFFENSPERGER:  Do we have a second on the first
  


19     motion?
  


20          MS. LE:  This is Anh.  I’ll second that.
  


21          MR. RAFFENSPERGER:  Do we have any further
  


22     discussion?  All those in favor of a letter of instruction
  


23     for the Carroll Elections and Registration, do so by
  


24     signifying aye.
  


25          THE BOARD MEMBERS:  Aye.
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 1          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 2     Now to Mr. Green, what is the will of the Board?
  


 3          MS. LE:  This is Anh.  Mr. Green is not on the -- Ms.
  


 4     Williams seems to attest that she knows him as a repeat --
  


 5     a regular voter in her area and also that he -- it’s my
  


 6     understanding, if I’m not mistaken, that she said he’s not
  


 7     done this before, but because of his advanced age, he’s at
  


 8     the point where this -- it sounds like the first time he
  


 9     was doing this.  Is that -- I don’t know if she’s still
  


10     on.
  


11          MR. RAFFENSPERGER:  Yes.  That’s my understanding
  


12     also.
  


13          MS. LE:  Right.  I don’t know if sending this to the
  


14     AG’s Office will resolve the issue that we’re trying to
  


15     do, which is to make sure that he doesn’t do this again.
  


16     I suppose he could, if it’s his advanced age and that’s
  


17     something going to back to the first motion that the
  


18     training -- Ms. Williams will have to incorporate, not
  


19     just for Mr. Green’s circumstance but similar
  


20     circumstances, so my motion would be to issue him a letter
  


21     of instruction.
  


22          MR. RAFFENSPERGER:  Do we have a second?
  


23          MR. WORLEY:  I’ll second that.
  


24          MR. MASHBURN:  Second.
  


25          MR. RAFFENSPERGER:  Okay.  Any further discussion?
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 1     Hearing none, all those in favor of sending Mr. Green a
  


 2     letter of instruction, please signify by saying aye.
  


 3          THE BOARD MEMBERS:  Aye.
  


 4          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 5     Next case?
  


 6          MS. WATSON:  Next case is 2018-109, Fulton County.
  


 7     On November 6th, 2018, Nan Harmon [ph.] advised that while
  


 8     voting at the Hopewell Baptist Church, she filled out the
  


 9     initial form and her information was entered into the
  


10     computer.  She was asked if she had also requested an
  


11     absentee ballot.  She stated that she had not requested
  


12     one.  The investigation revealed that Nan Harmon voted
  


13     advance in person at the Milton Library on October 15th,
  


14     2018.  She then was allowed to vote again at the Hopewell
  


15     Baptist Church on November 6th, 2018 in the same election.
  


16     Nan Harmon advised that she did not remember voting the
  


17     first time.  We recommend that Nan Caroline Harmon be
  


18     referred to the Attorney General’s Office for a violation
  


19     of 21-2-572 and Fulton County Board of Elections and
  


20     Registration and Elections Superintendent Rick Barron,
  


21     Kenneth Sanford be referred to the Attorney General’s
  


22     Office for violation of SEB rule 183-1-14.09(1)(a)(2),
  


23     when an absentee ballot which has been voted shall be
  


24     returned to and received by the Board, it shall be dete --
  


25     deemed to have been voted then and there and no other
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 1     ballot shall be issued to the same elector, and 21-2-590,
  


 2     poll officer permitted unregistered or unqualified person
  


 3     to vote.
  


 4          MR. RAFFENSPERGER:  Okay.
  


 5          MS. THOMAS:  And Mr. Sanford is on the phone.
  


 6          MS. WATSON:  I believe Mr. Sanford is on the line to
  


 7     speak.
  


 8          MR. RAFFENSPERGER:  Okay.  Mr. Sanford?
  


 9          MS. THOMAS:  Mr. Sanford, you’re unmuted.  You can
  


10     speak now.
  


11          MS. WATSON:  I believe also David Lowman is on the --
  


12     on the call from Fulton County.
  


13          MR. RAFFENSPERGER:  Okay.  Mr. Lowman?
  


14          MR. LOWMAN:  Yes.  I would just ask for the sake of
  


15     consistency because this case is very similar to the case
  


16     right before this one, I would ask for a letter of
  


17     instruction in this case as well, and further for the sake
  


18     of consistency, I point the Board to a case -- I don’t
  


19     know the exact number, but it was last week, and there was
  


20     a gentleman in Cobb County that voted twice on Election
  


21     Day.  I think he said that his parents had been sick, and
  


22     he was traveling back and forth between here and Ohio and
  


23     cast two votes in the same election, and I believe that in
  


24     that case, Cobb County was not even named.  So I would ask
  


25     for the same fair and equal treatment for Fulton County,
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 1     and at the most, I would ask that the County receive a
  


 2     letter of instruction in this case.  Thanks.
  


 3          MR. RAFFENSPERGER:  What is the will of the Board?
  


 4          MR. MASHBURN:  I read this -- did I read this
  


 5     correctly?  She reported herself but didn’t remember
  


 6     receiving or voting the original ballot.  She said that
  


 7     somebody voted her ballot for her, but it turned out that
  


 8     she ultimately admitted that it was her, right?
  


 9          MS. WATSON:  That is correct.
  


10          MR. RAFFENSPERGER:  What would the Board like to do?
  


11          MR. MASHBURN:  Ms. Watson, did you -- have you spoke
  


12     to her?  Your investigators spoke to her, and they -- they
  


13     didn’t notice any cognitive -- advanced age, cognitive
  


14     disabilities, anything like that?  Like in the -- like in
  


15     the first case that we had?
  


16          MR. RAFFENSPERGER:  What would the Board like to do
  


17     with this one?
  


18          MS. WATSON:  Mr. Secretary, if we could check one
  


19     more time with Mr. Sanford to see if he has -- is able to
  


20     speak now?
  


21          MR. RAFFENSPERGER:  Okay.
  


22          MS. WATSON:  Mr. Sanford?
  


23          MS. THOMAS:  Mr. Sanford, you’re unmuted.  You can go
  


24     ahead and speak.
  


25          MS. WATSON:  No.
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 1          MR. RAFFENSPERGER:  Okay.  Members, what is your
  


 2     will?
  


 3          MR. MASHBURN:  I -- this is Matt Mashburn.  I’m just
  


 4     still really puzzled by this case and have been ever since
  


 5     I first read it, so I’m going to make a motion to table,
  


 6     and we’ll bring it up again.
  


 7          MR. RAFFENSPERGER:  Okay.  Motion to table.
  


 8          MR. WORLEY:  I’ll second that.
  


 9          MR. RAFFENSPERGER:  Okay.  We have to vote on that.
  


10     It’s a motion to table, but I don’t have my Robert’s rules
  


11     here, but all those in favor of tabling this?
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Motion carries.  Next case?
  


14          MS. WATSON:  2019-014, City of Atlanta, District 3
  


15     runoff.  On April the 9th, 2019, the complainant reported
  


16     that notice had been posted in the Friendship Tower Senior
  


17     Center offering cash rewards and prizes to individuals who
  


18     voted.  Investigation revealed Karen Ashley, the resident
  


19     services coordinator of Friendship Homes on Northside
  


20     Drive, posted fliers in the facility that offered rewards
  


21     for residents that voted in the runoff.  Residents who
  


22     could show that they voted would have their names entered
  


23     into a drawing that yielded three separate prizes: $150
  


24     prize to be paid towards the winner’s rent for the month
  


25     of May, second prize of a $25 Walmart card, and a third
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 1     prize of $10 cash.
  


 2          Karen advised she did post the flier to try and get
  


 3     the residents to participate in the voting process.  Once
  


 4     she was notified, she removed the flier, and no prizes
  


 5     were given out.  We recommend Karen Ashley be referred to
  


 6     the Attorney General’s Office for a violation of 21-2-570.
  


 7     And I believe that she is on the phone to speak.
  


 8          MR. RAFFENSPERGER:  Okay.
  


 9          MS. ASHLEY:  Yes.  Good afternoon.
  


10          MR. RAFFENSPERGER:  Good afternoon.
  


11          MS. ASHLEY:  Are you -- okay.  Hi, I’m Karen Ashley,
  


12     and I thank you for an opportunity to speak to the Board
  


13     regarding my case.  Let me give you some background
  


14     information.  I do not live in District 3.  I don’t have
  


15     the ability to vote.  I did not know any of the candidates
  


16     that were running.  I actually work as a resident services
  


17     coordinator in a senior community.  It’s a community for
  


18     independent living, and what I do is that I connect them
  


19     to resources and services to help them age in place
  


20     longer.
  


21          One of the things -- voting is not one of the things
  


22     that is a part of my job description.  It’s just a passion
  


23     of mine because I believe that voting is important, and
  


24     the demographics of the people that I serve are mostly
  


25     impoverished seniors ranging in age from 62 to 97.  Many
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 1     have been formerly homeless or had some type of vice in
  


 2     their younger years, and they don’t have, really, a family
  


 3     support system, and so I work from a place of empowering
  


 4     them, and voting is one of those things that I think is an
  


 5     equalizer for being -- teaching self-empowerment, so
  


 6     whether or not it is voting or getting a vaccine for COVID
  


 7     or getting tested for COVID, many of my residents have a
  


 8     background in their life experiences -- they -- they don’t
  


 9     trust the system, or they don’t believe themselves to be
  


10     trustworthy or anything of that nature, or that the system
  


11     doesn’t matter.  It’s against them.
  


12          And what I seek to do with the voting is to say yes,
  


13     you do matter, and this is an opportunity for you to show
  


14     that the system works, and in this particular setting, as
  


15     again, I don’t invite anyone into the building.  If their
  


16     campaigns reach out to me, I will allow them to come in to
  


17     speak with the residents so that they themselves can be
  


18     educated voters.  I -- in this particular incident, it was
  


19     a special election, and I think it was about nine
  


20     candidates that were running.  Seven reached out over the
  


21     peri -- over the course of the election and asked if they
  


22     could come in and speak with the residents, which I
  


23     allowed all that called to do.  They were able to come in,
  


24     and after the actual election, I noticed that out of
  


25     26,000 people who were eligible to vote in this district,
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 1     less than six percent did, only about a thousand.  And so
  


 2     I chose to use that as a teachable moment to my residents
  


 3     to say your vote matters.  It makes a difference and to go
  


 4     back out to do the runoff, many of them -- and you would
  


 5     be surprised.  People don’t understand the process.  They
  


 6     -- many -- I have seniors who are 65 and 70 who have never
  


 7     voted, and so I was saying go back.  There’s a runoff --
  


 8     trying to explain the process, and many of them were --
  


 9     well, why should we go back?  And I had the thought, and
  


10     it had nothing to do politically.  It was just -- I just
  


11     believe that you are your brother’s keeper.
  


12          And it was just -- I had the thought to -- okay,
  


13     well, that’s an incentive if you go.  I got with the
  


14     property manager because this is subsidized housing.  None
  


15     of them would have gotten -- I wasn’t giving out a hundred
  


16     and fifty dollars, but I did seek -- it was so important
  


17     to me that they participate in the process because it
  


18     didn’t benefit me one way or the other if they voted or
  


19     not.  Again, I don’t know -- know any of the candidates,
  


20     and -- but when it was brought to my attention that this
  


21     is not something that you do, I in no way would jeopardize
  


22     myself or any of my residents because I understand what a
  


23     privilege it is to vote, and when it was brought to my
  


24     attention, I immediately took down the sign.  It is not
  


25     open to the public.  This is just a private senior
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 1     community of about a hundred people, and it was not
  


 2     mandatory that they participate.  It was voluntary --
  


 3     voluntarily.  When it was brought to my attention, I took
  


 4     it down.  We did not have the drawing.  They were no
  


 5     prizes, and this was not for any particular candidate, and
  


 6     I was not aware that this was considering [sic] buying
  


 7     votes, or I would have never thought to do anything like
  


 8     this, never.  I had never before, and I haven’t since
  


 9     then.  I was just advocating for a group of people who
  


10     would otherwise not participate in the process, and I just
  


11     wanted them to -- to participate.  And that -- that was my
  


12     --
  


13          MR. MASHBURN:  Ms. Ashley?
  


14          MS. ASHLEY:  Yes, sir.
  


15          MR. MASHBURN:  Ms. Ash -- Ms. Ashley, this is Matt
  


16     Mashburn of the Board.  I appreciate your enthusiasm, and
  


17     I apologize to interrupt you, but you raised a question in
  


18     my mind, and that is where -- where did the money come
  


19     from that was going to be the prize?  Who provided that
  


20     money?
  


21          MS. ASHLEY:  No one provided it.  It was my own
  


22     personal -- that was going to be on me.
  


23          MR. MASHBURN:  Okay.  So no campaign or candidate or
  


24     cause offered to give you that money?
  


25          MS. ASHLEY:  Oh, absolutely not.  In fact, once it
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 1     was brought to my attention by the County as well as the
  


 2     State, I not only took down what I had posted in the
  


 3     general area, in our common area, I put up notices sharing
  


 4     with them what I had learned when I was educated, and then
  


 5     I had say hey, after I -- you know, if anyone comes in and
  


 6     does it, don’t do it.  I even shared it with them because
  


 7     I did not -- I didn’t know.  I didn’t look at that as --
  


 8     as buying votes because it was not for any particular
  


 9     candidate, and I thank God that I was educated because
  


10     nothing happened.  That did not happen.
  


11          MR. MASHBURN:  Okay.  Thank you.  I thank you for
  


12     your answer, Ms. Ashley.  Unfort -- well, not
  


13     unfortunately, but we -- the law is very clear on this
  


14     that you just can’t offer anything of value for people’s
  


15     votes, for people to vote, so I’m going to make a motion
  


16     that this be referred to the Attorney General.
  


17          MR. RAFFENSPERGER:  Do we have a second?
  


18          MS. LE:  This is Anh Le.  I second.
  


19          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


20     comments?  Hearing none, all those in favor of referring
  


21     this to the Attorney General’s Office, case number 2019-
  


22     014, please do so by signifying aye.
  


23          THE BOARD MEMBERS:  Aye.
  


24          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


25     Next case?
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 1          MS. SULLIVAN:  Mr. Secretary, for the record, this is
  


 2     Rebecca Sullivan, and I have rejoined the call.
  


 3          MR. RAFFENSPERGER:  Okay.  Great.  Thanks.  Are we
  


 4     ready for the next --
  


 5          MS. WATSON:  Next case is -- next case is 2019-015,
  


 6     Fulton County.  Fulton County self-reported that they
  


 7     failed to publish notice for L&A testing for the March
  


 8     runoff election and for the March 19th election.  The
  


 9     investigation revealed that the allegation was -- or the
  


10     self-report was verified.  We’re recommending that Fulton
  


11     County Board of Election and Registration and former
  


12     Superintendent Richard Barron be issued a letter of
  


13     instruction for SEB 183-1-12.02-3(b)(1) and also SEB rule
  


14     183-1-12.02-3(b).
  


15          MR. WORLEY:  This is David Worley.  I make a motion
  


16     that we accept the recommendation and send a letter of
  


17     instruction.
  


18          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


19          MR. MASHBURN:  Second, Matt Mashburn.
  


20          MR. RAFFENSPERGER:  Okay.  Any further conversation?
  


21     Hearing none, all those in favor of sending a letter of
  


22     instruction for case number 2019-015, please do so by
  


23     signifying aye.
  


24          THE BOARD MEMBERS:  Aye.
  


25          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
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 1     motion carries.  Next?
  


 2          MS. WATSON:  Next case is 2019-016, City of Nahunta.
  


 3     In May 2019, it was reported that the City of Nahunta
  


 4     failed to publish the qualifying fees by the February 1st
  


 5     deadline.  The qualifying fees pertained to the November
  


 6     2019 election.  It was determined that the City of Nahunta
  


 7     had the city clerk Brenda Lartz and a new mayor took
  


 8     office.  It is believed with the changes that the
  


 9     publishing of the qualifying fees was overlooked.  The new
  


10     clerk was made aware of the missed deadline and advised
  


11     that the previous clerk Brenda Lartz would have still been
  


12     in the position when this deadline for publishing the
  


13     qualifying fees occurred on February 1, 2019, as she
  


14     resigned without notice February 14, 2019.  The notices
  


15     were published in a legal organ on May 1, 2019.  Brenda
  


16     Lartz advised that she did not know the qualifying fees
  


17     had to be published in a legal organ and states she had no
  


18     real training.  We’re recommending the City of Nahunta and
  


19     former City Clerk Brenda Lartz be referred to the AG’s
  


20     Office for 21-2-131(a)(1)(a), on the publishing of
  


21     qualifying fees.  And we also have someone on the line
  


22     from the City to speak.
  


23          MR. KINSLEY:  Thank you.
  


24          MR. RAFFENSPERGER:  Go ahead.
  


25          MR. KINSLEY:  So I’m speaking on behalf of the City
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 1     of Nahunta.  This case is quite simple.  I agree pretty
  


 2     much with all the findings in the -- in the report.  There
  


 3     was some confusion as to whether Ms. Lartz said she was
  


 4     trained or not, but I think it’s clear that she was
  


 5     trained, and in the investigator’s findings, it states
  


 6     that, you know, eventually, she admitted that she did
  


 7     participate in online training.  Since this time, the City
  


 8     has had two clerks, so Ms. Monroe, who -- who did take
  


 9     action as soon as she found out.  She published the
  


10     qualifying fees, albeit late.  But since then, they’ve had
  


11     another clerk, who has -- has taken that position, and
  


12     she, you know, will be trained on elections.  The
  


13     management, you know, is -- is urging new -- better
  


14     organization throughout the entire City, not just the
  


15     Elections Department, but essentially, you know, that’s --
  


16     that’s kind of the best practice, I guess, to prevent this
  


17     from happening in the future.
  


18          Overall, you know, it was a simple miss in the
  


19     deadline.  I don’t think there’s any intent, no ill will.
  


20     It was just an accident.  It was corrected at the time,
  


21     and it -- and it’s -- going forward, they’re trying to
  


22     correct it and prevent it from happening as well.  I spoke
  


23     with the current clerk, the mayor, and the city manager
  


24     about this issue, and they believe that it -- it is
  


25     resolved, and it will be resolved in the future.  You
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 1     know, based on this and the former case, we request a
  


 2     letter of instruction be given to -- to the City of
  


 3     Nahunta.
  


 4          MR. RAFFENSPERGER:  And, sir, for the record, can I
  


 5     get your name and your position?
  


 6          MR. KINSLEY:  Yes.  I’m Nicholas Kinsley, and I’m an
  


 7     attorney speaking on behalf of Nahunta.
  


 8          MR. RAFFENSPEGER:  Thank you.  Members of the Board,
  


 9     do you have any questions or any additional information?
  


10     What is your will?
  


11          MS. SULLIVAN:  This is Rebecca Sullivan.  I’ll make a
  


12     motion that a letter of instruction be issued in this
  


13     case.
  


14          MR. RAFFENSPERGER:  Do we have a second?
  


15          MR. WORLEY:  David Worley, I’ll second.
  


16          MR. RAFFENSPERGER:  Any further comments?  Hearing
  


17     none, all those in favor of sending a letter of
  


18     instruction for SEB 2019-016, signify by saying aye.
  


19          THE BOARD MEMBERS:  Aye.
  


20          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


21     Next one, Wilkes County.
  


22          MS. WATSON:  Next case is 2019-018.  On June 25th,
  


23     2019, the complainant reported that the Wilkes County
  


24     Voter Registration Office had been closed during regular
  


25     business hours at different times over the previous few
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 1     months.  In late 2018, the part-time clerk at the Wilkes
  


 2     County Registrar’s Office resigned.  This left Registrar
  


 3     Debbie Anderson alone to handle vote registration.  Ms.
  


 4     Anderson suffered health issues that required being absent
  


 5     from the office frequently between January and April of
  


 6     2019.  Records indicate the Registrar’s Office was closed
  


 7     to the public 16 times during this period for a total
  


 8     absent time of approximately 77 hours.  In a Wilkes County
  


 9     Board of Registrar’s meeting on July 11th, 2019, the Board
  


10     appointed a clerk to assist in the duties in the
  


11     Registrar’s Office and have since taken actions to correct
  


12     this issue, and is there anyone -- I believe there is
  


13     someone here to speak to the issue.  Due to the actions
  


14     that they have -- have taken to correct the issue, I would
  


15     recommend a letter of instruction for violation of 21-2-
  


16     215(c).
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. WATSON:  I believe that there’s Thomas Charping
  


19     on the line to speak.
  


20          MR. CHARPING:  Yes.  Thank you.  Good afternoon, Mr.
  


21     Secretary and Board members.
  


22          MR. RAFFENSPERGER:  Yes, sir.
  


23          MR. CHARPING:  I am the probate judge here in Wilkes
  


24     County, and one of my duties is being the Elections
  


25     Superintendent also.  I took office on January the 1st of
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 1     2009.  I was certified in election, I think, somewhere the
  


 2     16th of 2009.  I have had many problems with Ms. Debbie
  


 3     Anderson, when she was appointed as the Chief Registrar
  


 4     for Wilkes County in 2015.  It mentioned in your findings
  


 5     that the part-time clerk resigned, and Mrs. Anderson was
  


 6     left alone, but that’s not the case, and the Wilkes County
  


 7     administrator has a file on Ms. Anderson that says
  


 8     different.  She told, at that time, the clerk, Ms. Tina
  


 9     Jenkins [ph.], that she did not need her anymore.  When
  


10     Ms. Jenkins resigned, it was during a major election.
  


11     Mrs. Anderson has caused many Board members to resign and
  


12     left her without help.
  


13          If you will please read the county attorney’s
  


14     petition to the Chief Superior Court Judge to remove Mrs.
  


15     Anderson that I sent to Ms. Frances Watson on February the
  


16     16th of this year, it would give you some insight into
  


17     what we, Wilkes County, was dealing with.  I would be glad
  


18     to furnish the Board with pictures of the office in
  


19     disarray and voter registration forms that were not
  


20     entered into E-net and just laying exposed with personal
  


21     information and also over 900 DDS applications that were
  


22     from August 13th of 2018 through July the 17th of 2019
  


23     that were never processed because she was the only one
  


24     that was allowed into E-net.  At that time, we had
  


25     approximately 5800 voters.  None of the Board members had
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 1     privileges to enter into E-net.  She also removed me out
  


 2     of E-net twice, and Mr. Chris Harvey and Mr. John Holman
  


 3     [ph.] both are familiar with our problems here and those
  


 4     problems with E-net.
  


 5          Most of Mrs. Anderson’s Board members were picked
  


 6     from a list that she supplied to the grand jury. Little
  


 7     did they know that they became her puppets.  The grand
  


 8     jury, after several years of problems with Ms. Anderson,
  


 9     chose other names that were not on her list.  That’s when
  


10     the Board was able to take control and appoint someone
  


11     working in the courthouse to be the Deputy Chief
  


12     Registrar.  It just so happened to be my chief clerk for
  


13     probate court, and my office is open from 8 to 5, Monday
  


14     through Friday, except holidays, so now, the Registrar’s
  


15     Office is closed -- is not closed for any other reason
  


16     other than holidays here, and the door is always open.
  


17     The phone -- the phoneline is forwarded to our phone.
  


18     When that office is closed, there’s a note on that door
  


19     that states come to room 422 on the fourth floor.  This
  


20     was all done, again, against Ms. Anderson -- Ms.
  


21     Anderson’s wishes.
  


22          The day before our Chief Superior Court Judge was to
  


23     hear our case, Ms. Anderson resigned, and a new Chief
  


24     Registrar was appointed, and we’ve had no problems since.
  


25     All Board members have been given a code book by me, and
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 1     all Board members have access now to E-net.  At this time,
  


 2     we have a Board of Registrars that Wilkes County can be
  


 3     proud of.  I do have a Board member that resigned with me
  


 4     today, and she was reappointed after Ms. Anderson
  


 5     resigned.  Her name is Lois Strong, and if you have any
  


 6     questions for her or myself, we are prepared at this time.
  


 7          MR. RAFFENSPERGER:  Okay.  Thank you, sir.  Okay.
  


 8     Members, do you have any questions?
  


 9          MR. MASHBURN:  This is Matt Mash -- this is Matt
  


10     Mashburn, and I have question for the judge.  Thank you
  


11     for attending today, Judge.  I appreciate your
  


12     presentation.  Did -- the Elections Registrar serves at
  


13     the pleasure of the Board of Commissioners, or how do
  


14     y’all work down there?
  


15          MR. CHARPING:  No, sir.  They all -- there’s a list
  


16     that the grand jury supplies to the Chief Judge.  That’s
  


17     usually done in February, always done in July -- excuse
  


18     me, August, based upon a list for any vacancies, any
  


19     openings there would be in the Board of Registrars.  The
  


20     Commission has no part, no say-so in the Board of
  


21     Registrars.
  


22          MR. MASHBURN:  Okay.  So she’s -- she’s appointed and
  


23     accountable to the Grand Jury?
  


24          MR. CHARPING:  She’s appointable -- or she’s
  


25     appointed by the Chief Superior Judge and accountable only







166


  
 1     to them.
  


 2          MR. MASHBURN:  Okay.
  


 3          MR. RAFFENSPERGER:  Any other questions?
  


 4          MR. WORLEY:  I had a question, Mr. Secretary, for Ms.
  


 5     Watson.  Are -- are any of the items that Judge Charping
  


 6     mentions regarding the failure to process the DDS
  


 7     applications -- are any of those included in the report,
  


 8     or have they been the subject of an investigation?
  


 9          MS. WATSON:  I would have to -- have to check on any
  


10     of the other investigations that we’ve had.  As he stated,
  


11     that was just sent yesterday, so it may be that we -- we
  


12     have to open up a separate investigation into those
  


13     allegations.
  


14          MR. CHARPING:  I do have picture that are reserved
  


15     that shows the date and time and pictures on E-net to
  


16     where it started and where it ended, the long list.  When
  


17     I contacted Mr. Harmon about that, I asked him do you see
  


18     anything on the dashboard, Mr. Harmon?  And he said yes, I
  


19     do, and I said what do you see?  And he says a long list
  


20     of DDS applications that hadn’t been processed right here,
  


21     and I said yes, sir.  That’s exactly what I’m talking
  


22     about right here, right now, and with only about
  


23     approximately 5800 registered voters at the time, that was
  


24     a big, big portion.  We had voters that actually, in my
  


25     opinion, was [sic] not allowed to vote in elections at
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 1     that timeframe.  If you look back at the timeframe, and
  


 2     I’ll be glad -- I’ve got many pictures I’ll be glad to
  


 3     send you that I took.
  


 4          MR. RAFFENSPERGER:  Members?
  


 5          MR. WORLEY:  Mr. Secretary, David Worley.  I would
  


 6     make a motion that we table this action today until such
  


 7     time as Ms. Watson has had an opportunity to do some
  


 8     investigation into the matters that were presented to her
  


 9     yesterday.  I’d rather just deal with all of this at once
  


10     than piecemeal it out.
  


11          MR. RAFFENSPERGER:  Do we have a second?
  


12          MR. MASHBURN:  Second, Matt Mashburn.
  


13          MR. RAFFENSPERGER:  Okay.  All those in favor of
  


14     tabling?
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Motion is tabled.  Next one?
  


17          MS. WATSON:  Next case is 2019-019, Webster County.
  


18     On June 26th, 2019, Mildred Russell [ph.] reported she was
  


19     denied the right to vote in person three times.  Mrs.
  


20     Russell stated each time she was told she had to return an
  


21     absentee ballot before she would be allowed to vote.
  


22     Investigation shows Mildred Russell did go to vote on two
  


23     separate occasions and was told that she could not vote if
  


24     she did not have her absentee ballot to surrender and was
  


25     turned away.  Both the Election Supervisor and the Deputy







168


  
 1     Registrar advised at the time of the incident they were
  


 2     unaware of the proper procedure to cancel an absentee
  


 3     ballot.  They both believed that the voter had to
  


 4     surrender the absentee ballot before they could vote in
  


 5     person.  They both advised they are aware of the procedure
  


 6     and have a copy of the affidavit form at this time.
  


 7          The election resulted in a tie with each candidate
  


 8     for a special election for Clerk of Superior Court to fill
  


 9     the remainder of the term, receiving 29 votes.  A court
  


10     challenge was filed and a consent agreement to void the
  


11     election results and hold a second election.  This was due
  


12     to the one -- one voter that was erroneously turned away
  


13     for not having her absentee ballot with her to surrender
  


14     when she presented to vote at the polls.  We recommend
  


15     Webster County Board of Election and Registration,
  


16     Patricia Burks, the Election Supervisor, and Bonnie Witt,
  


17     Deputy Registrar, be referred to the AG’s Office for the
  


18     violation of 21-2-388(2), cancellation of absentee
  


19     ballots.
  


20          MS. THOMAS:  Ms. Bonnie Witt is on the phone and
  


21     Frederick Over -- Overby.
  


22          MS. WATSON:  I believe we have two people on the line
  


23     to speak: Bonnie Witt and Frederick Overby.
  


24          MR. RAFFENSPERGER:  Okay.  Which one is first?
  


25          MR. OVERBY:  This is Fred Overby.  Can y’all hear me?
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 1          MR. RAFFENSPERGER:  Yes, sir.  Loud and clear.
  


 2          MR. OVERBY:  I’m the county attorney for Webster
  


 3     County and represent the Board of Elections.  It should be
  


 4     noted that also this was a very close, contested special
  


 5     election to fill the vacancy of the Superior Court clerk’s
  


 6     office due to a retirement, and there was a second
  


 7     complaint also about a ballot that was checked but not
  


 8     blackened out so that the optical scanner would not count
  


 9     it, and upon learning of that issue and conferring with me
  


10     and Mr. Harvey from the Secretary of State’s Election
  


11     Division, they properly counted that ballot, which
  


12     resulted in the tie.
  


13          The issue with Ms. Russell was a second issue in that
  


14     election, and as stated, both Ms. Burks, the Supervisor,
  


15     and the Deputy Registrar, Ms. Witt, simply made an error.
  


16     When the contest was filed by Mrs. Crimes [ph.], that
  


17     error was admitted.  There was no effort to skirt it or
  


18     deny it or anything like that, and the Board considered
  


19     and agreed that a new election ultimately had to be
  


20     required, and that election took place, and Mrs. Crimes,
  


21     the complainant, did prevail in that election.
  


22          The point we would like to make and urge to the Board
  


23     is that this was not a -- not a mistake of willfulness or
  


24     intent.  It was a mistake of negligence and simply not
  


25     knowing the proper procedure.  They do know the proper
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 1     procedure now.  They do have the affidavit on file, and
  


 2     they, you know, know how to handle this situation in the
  


 3     future, and we would just encourage the Board to look upon
  


 4     this as a situation where there was an error made.  It was
  


 5     acknowledged, and they’ve received some additional
  


 6     training, and it won’t happen again.  Thank you very much.
  


 7     I do have Ms. Witt, I believe, and Ms. Burks also is on
  


 8     the line if y’all have any questions for them.
  


 9          MR. RAFFENSPERGER:  Thank you.  Board?  Do you have
  


10     any questions?  What is your will?
  


11          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


12     appreciate the attorney’s excellent presentation, but
  


13     unfortunately, here, he’s got the nightmare scenario in
  


14     that he’s got a voter turned away, and it actually
  


15     impacted the outcome of the election, so you couldn’t have
  


16     -- you couldn’t certify the election, so they had to have
  


17     a new election.  So this -- you know, this compounds the
  


18     worst thing you can do, send the voter away wrongfully,
  


19     with have it set aside an election, so this is just -- in
  


20     my opinion, this has to go to the AG’s Office and make a
  


21     motion -- I make a motion that it be referred to the AG’s
  


22     Office.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


24          MS. SULLIVAN:  This is Rebecca Sullivan.  I would
  


25     agree and second the motion.
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 1          MR. WORLEY:  This is -- this is Mr. Worley.  I’m
  


 2     going to oppose this motion because yes, this is the worst
  


 3     circumstance possible, but if -- if you read the rep --
  


 4     what I found from reading the report was that they moved
  


 5     to correct it.  They did correct it.  They were very open
  


 6     about everything, unlike some Boards that we see.  They
  


 7     have done everything that they can at this point to
  


 8     correct the situation.  The -- the candidate of Ms.
  


 9     Russell’s choice was eventually elected, and I’m -- I’m
  


10     just not sure what the Attorney General’s Office can do
  


11     further on this matter.  They can enter into a consent
  


12     order with the Respondent saying they won’t do it again,
  


13     and they’ve done training, and they’re aware of what’s
  


14     going on now, but they’ve already done that.
  


15          The other option would be to add a fine to, you know,
  


16     to the file and fine Webster County for this.  Webster
  


17     County is one of the smallest and poorest counties in the
  


18     State.  As you can tell, only 60 people voted in the
  


19     election that was in question, and I -- I just don’t think
  


20     we’re achieving anything by sending it to the Attorney
  


21     General’s Office that wouldn’t be achieved by sending a
  


22     letter of instruction to -- to Webster County, so that --
  


23     that would be my preference, and so I’ll oppose the
  


24     motion.
  


25          MR. RAFFENSPERGER:  Okay.  Any further discussion?
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 1     All those in favor of sending this to the Attorney
  


 2     General’s Office, please do so by signifying aye.
  


 3          THE BOARD MEMBERS (except Mr. Worley):  Aye.
  


 4          MR. RAFFENSPERGER:  Those opposed?
  


 5          MR. WORLEY:  No.
  


 6          MR. RAFFENSPERGER:  Motion carries.  Next case?
  


 7          MS. WATSON:  Next case is 2019-029.  On October the
  


 8     3rd, 2019, Catoosa County Elections Director Tonya Moore
  


 9     reported that Ringgold mayoral candidate Paul Lee had
  


10     offered free gifts in exchange for voting.  Mayoral
  


11     candidate Paul Lee posted on Facebook on October 1st, 2019
  


12     in notice to all voters in the City of Ringgold.  The post
  


13     states that if he is elected Mayor of Ringgold, he will
  


14     pick two restaurants and buy everyone that shows their “I
  


15     voted” sticker a free meal.  Once notified of the
  


16     violation, he removed the post and issued a statement
  


17     formally withdrawing the offer.  We recommend that Paul
  


18     Lee, mayoral candidate, be referred to the AG’s Office for
  


19     violation of 21-2-570.  There is no one on the line.
  


20          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


21     Board?
  


22          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


23     this be referred to the Attorney General’s Office.
  


24          MR. WORLEY:  I’ll second that.
  


25          MR. RAFFENSPERGER:  Any further discussion?  Hearing
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 1     none, all those in favor of referring this to the Attorney
  


 2     General’s Office, case number 2019-029, signify by saying
  


 3     aye.
  


 4          THE BOARD MEMBERS:  Aye.
  


 5          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 6     Next one?
  


 7          MS. WATSON:  The next case is 2019-033, City of
  


 8     Forest Park.  Between October 16th, 2019 to December 12th,
  


 9     2019, we received multiple complaints regarding the City
  


10     of Forest Park November 5th, 2019 election.  These
  


11     complaints of election fraud and illegal campaigning were
  


12     mainly against the City of Forest Park Election
  


13     Superintendent Lois Wright and City of Forest Park Ward 4
  


14     Councilmember Latresa Akins-Wells.  Out of the fourteen
  


15     complaints submitted, five were substantiated.
  


16          Latresa Akins-Wells was the incumbent Ward 4 City
  


17     Councilmember and a candidate on the ballot for the
  


18     November 5th, 2019 City of Forest Park election.  Forest
  


19     Park City Hall was the early voting polling location.
  


20     Between October 14th, 2019 to October 18th, 2019, it’s
  


21     alleged Akins-Wells was inside the polling location
  


22     speaking and interacting with voters during the early
  


23     voting session, and this was substantiated.
  


24          Lois Wright was the City of Forest Park Election
  


25     Superintendent.  She has conducted herself in an
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 1     unprofessional manner while working in the official
  


 2     capacity of an election superintendent.  Allegation three,
  


 3     Lois Wright maintained a personal relationship with
  


 4     Latresa Akins-Wells.  As a result of their friendship,
  


 5     Wright has received gifts from Akins-Wells in return for
  


 6     political support.
  


 7          Latresa Akins-Wells has campaigned for reelection of
  


 8     City of Forest Park-funded community events, such as
  


 9     functions held at community parks and public schools.  Her
  


10     campaigning activities consisted of wearing campaign
  


11     attire, handing out campaign materials, and photo
  


12     opportunities with voters and political figures.  This was
  


13     not substantiated.
  


14          The Office of the Secretary of State voter
  


15     registration data for the City of Forest Park is
  


16     inaccurate.  Allegation was not substantiated.  Someone
  


17     fraudulently submitted an absentee ballot application on
  


18     behalf of City of Forest Park resident Brenda Walton
  


19     [ph.].  The allegation was not substantiated, but
  


20     procedural errors were discovered that constituted
  


21     election code violation. Lois Wright entered the date on
  


22     the absentee ballot application for Brenda Walton as she
  


23     thought that was the date it came in.  When Brenda Walton
  


24     came to vote in person, she denied completing the absentee
  


25     ballot application until she was shown the application.
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 1     Brenda Walton stated that she did not write the date on
  


 2     the application and was told by Lois Wright that the date
  


 3     was an error on her part and covered the date with Wite-
  


 4     Out.
  


 5          Allegation seven, some fraudulently submitted --
  


 6     someone fraudulently submitted an absentee ballot
  


 7     application on behalf of Jeanette Hand [ph.] who was
  


 8     determined to be deceased on the date of the application.
  


 9     This was a result that contracts with candidates to go out
  


10     into the community and collect absentee ballot
  


11     applications well in advance of the election.  It appears
  


12     that some of these applications have not had the election
  


13     date entered at the time of collecting the application and
  


14     were then submitted without recontacting the voter,
  


15     resulting in voters stating they did not request the
  


16     absentee ballot, and in the case of Jeanette Hand, passing
  


17     away prior to the application being submitted but after
  


18     her death.  This leads to confusion for the voters,
  


19     problems for the election staff, and general distrust in
  


20     the process.
  


21          Latresa Akins-Wells campaigned during the early
  


22     voting session within a hundred and fifty feet of the City
  


23     of Forest Park polling location.  Allegation nine, the
  


24     City of Forest Park Election Office miscounted the votes
  


25     for the Ward 3 City Council seat and failed to read out
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 1     all of the yes/no referendum questions for the absentee
  


 2     ballots on the night of the November the 5th, 2019
  


 3     election.  This was substantiated.  Several voters did not
  


 4     receive ballots with complete candidate information, and
  


 5     one voter was not allowed to vote on Election Day.
  


 6          Allegation eleven, there is video footage of Latresa
  


 7     Akins-Wells and Lois Wright handling absentee ballots
  


 8     inside City Hall.  There was no violation substantiated.
  


 9     Latresa Akins-Wells received a disproportionate amount of
  


10     absentee ballot votes compared to other candidates on the
  


11     ballot.  Absentee ballot procedural errors were found with
  


12     no ballot number or issue date listed for 168 absentee
  


13     ballot applications.
  


14          Allegation thirteen, Latresa Akins-Wells was in
  


15     possession of forged absentee ballot applications in
  


16     December of 2015.  This was not substantiated.  Isabelle
  


17     Martinez [ph.] is the mother of Ward 4 Councilmember
  


18     challenge Yasmin Julio Martinez [ph.], is not a resident
  


19     of Georgia, and she assisted in Julio’s campaign.  She has
  


20     also illegally campaigned outside of Forest Park City Hall
  


21     during the early voting session.  That was not
  


22     substantiated.
  


23          Our -- our findings are that all of the allegations
  


24     except for allegation one, six, nine, ten, and twelve were
  


25     unsubstantiated.  Our recommendation is for Latresa Akins-
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 1     Wells, Ward 4 City Councilwoman, be referred to the AG’s
  


 2     Office for violation of 21-2-414(d), restrictions on
  


 3     campaign activities when she was present inside the
  


 4     polling location after she cast her own ballot.  She also
  


 5     admitted to escorting voters inside the polling location
  


 6     to cast their ballot.  The City of Forest Park, Lois
  


 7     Wright, Elections Superintendent -- or former Elections
  


 8     Superintendent be referred to the AG’s Office for a
  


 9     violation of 21-2-562(a)(1), fraudulent entries when she
  


10     inserted a date on another person’s absentee ballot
  


11     application, then concealed that date with Wite-Out, and
  


12     21-2-384(a)(5), mailing of ballots, when Wright failed to
  


13     require a voter, Brenda Walton, to complete an affidavit
  


14     after allowing that voter to vote in person while their
  


15     absentee ballot was already in the mail, and City of
  


16     Forest Park, Lois Wright, Elections Superintendent,
  


17     former, Celia Jones, the Election Office absentee ballot
  


18     clerk be bound over to the AG’s Office for SEB rule 183-1-
  


19     12-.02(4)(b), when she wrote an incorrect voter
  


20     combination code on the voter certificate which resulted
  


21     in the voter receiving the incorrect ballot, 1 count, and
  


22     21-2-384(a)(3), mailing of ballots, when Wright failed to
  


23     document absentee ballot information, i.e., ballot number
  


24     and issue date on at least 168 absentee ballot
  


25     applications.  And then we have two people waiting to
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 1     speak: the city attorney, Mike Williams, and a
  


 2     complainant, Trudy -- Trudy Smith.
  


 3          MR. RAFFENSPERGER:  Okay.  I guess let’s go with the
  


 4     city attorney first.
  


 5          MR. WILLIAMS:  Good afternoon.  This is Michael
  


 6     Williams.  Can you hear me?
  


 7          MR. RAFFENSPERGER:  Yes, sir.
  


 8          MR. WILLIAMS:  I just wanted to speak to the five
  


 9     violations.  With respect to the first violation involving
  


10     Councilwoman Latresa Akins-Wells, obviously, the City
  


11     cannot take a position on what action the Board may wish
  


12     to take, but just for informational purposes, as outlined
  


13     in the report, the use of City Hall is -- is the issue
  


14     because of the small size and the layout of City Hall, and
  


15     our concern is this is a problem that is capable of
  


16     potential repetition in the future with future candidates
  


17     or incumbents inadvertently and unintentionally violating
  


18     this by being at City Hill on official, non-election-
  


19     related business, so as a result, the City intends to
  


20     cease using City Hall as a polling location for future
  


21     advance voting or other election-related matters, and so
  


22     we have addressed that to the extent it involves the City.
  


23          The next three procedural violations, I think the
  


24     facts speak for themselves, and the City acknowledges that
  


25     those mistakes were made.  Again, for informational







179


  
 1     purposes, Ms. Wright, as well as Ms. Jones who was
  


 2     involved as the absentee ballot clerk, will not be serving
  


 3     in those capacities for future elections, and the City is
  


 4     utilizing the City Clerk’s office to perform the Election
  


 5     Superintendent role, and they are in the process of being
  


 6     trained.  The City intends to make sure that we have a
  


 7     fully trained and capable staff so that those types don’t
  


 8     occur again.
  


 9          And finally, with respect to the last count involving
  


10     the documentation for the absentee ballot applications, et
  


11     cetera, there’s a dispute as to the facts on this.  We do
  


12     believe that there was a wrong record, but, you know, we
  


13     certainly acknowledge the concern about that, and one of
  


14     the things we -- we intend to explore is the use of
  


15     software to, you know, the ballot track-type software that
  


16     the State of Georgia is utilizing, as well as Clayton
  


17     County, so that we can automate that and have a better
  


18     system for managing absentee ballots going forward, and so
  


19     that -- that is part of the plan and a step that the City
  


20     is exploring, how we can utilize those services going
  


21     forward.  And then again, as to that point, Ms. Wright
  


22     would not be part of that process.
  


23          And so as relates to the last four alleged violations
  


24     because the City is already taking steps to address those,
  


25     I believe a letter of instruction would be suitable for
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 1     those, again, because those individuals won’t be part of
  


 2     the elections going forward.  And that’s -- that’s all I
  


 3     have.
  


 4          MR. RAFFENSPERGER:  Ms. Folami -- Folami is on.
  


 5     Could she -- she wanted to speak, one of the complainants?
  


 6          MS. WATSON:  I believe it’s Trudy -- Trudy Smith.
  


 7          MR. RAFFENSPERGER:  Oh, it’s Trudy Smith?  Okay.  Go
  


 8     ahead, ma’am.
  


 9          MS. SMITH:  Yes.  They have my written statement that
  


10     I asked them to read because I have a trach, and it’s hard
  


11     for me to speak and to be understood.
  


12          MR. RAFFENSPERGER:  Okay.
  


13          MS. THOMAS:  Yes, we have it here.  We’ll read it for
  


14     you.   So on behalf of Ms. Trudy Smith, this is her
  


15     statement.  Even though the mayor vetoed allowing Lois
  


16     Wright to be the Election Superintendent in 2021, three
  


17     councilmembers brought her back up to have her serve
  


18     again.  They were unable to get the fourth vote, so it did
  


19     not happen, so clearly, certain members of the council
  


20     have condoned Ms. Wright’s actions.
  


21          MR. RAFFENSPERGER:  And was there anyone else to
  


22     speak from this?
  


23          MS. THOMAS:  Lawanda Folami is raising her hand, so
  


24     let me --
  


25          MS. FOLAMI:  Good afternoon, everybody, Mr.
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 1     Secretary, everybody.  I am a constituent of Clayton
  


 2     County, Forest Park, and I’m here on this call today
  


 3     because it’s very important to the community.  In our last
  


 4     election, we had a host of complaints until I just decided
  


 5     to get the citizens together and call into the State so
  


 6     they could come in and investigate.
  


 7          There was numerous things that went on.  We had at
  


 8     least 12 people -- there was 119 different cases of
  


 9     previous elected officials inside the polling place.  We
  


10     also have a pending case coming up the next week that will
  


11     actually illustrate why this issue should go over to the
  


12     AG for further investigation.  Our Superintendent Elect is
  


13     a very trained, well-known of the law of the land of
  


14     voting, and at one point in time was a very -- person that
  


15     you could really trust.  However, there is questions here
  


16     now from the citizens who actually pays for them to look
  


17     at our votes and also the attorney who the citizen pays to
  


18     represent the municipality.  But however, the city
  


19     constituents would like to see this bound over to the AG
  


20     so that in future, that because -- the citizen will not
  


21     have trust problems in casting their ballot.  I yield back
  


22     my time.
  


23          MR. RAFFENSPERGER:  Okay.  Thank you.  Okay.  Anyone
  


24     else to speak on this, or if not, Board, do you have any
  


25     questions?  What’s your disposition?
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 1          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 2     the City of Forest Park on the -- I lost my place.  I’m
  


 3     sorry.  I move that the City of Forest Park be issued a
  


 4     letter of instruction and the remainder of the case, City
  


 5     of Forest Park, Lois Wright, Election Superintendent, and
  


 6     Latresa Akins-Wells be referred to the AG.
  


 7          MR. RAFFENSPERGER:  Okay.
  


 8          MR. MASHBURN:  I would also add to the motion to --
  


 9     to get the other members of the Board, but I also would
  


10     move that this file be sent to the public integrity
  


11     section of the GBI to have them look at it as well as the
  


12     AG.
  


13          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


14          MR. WORLEY:  I just had a question of our legal
  


15     counsel, if Ms. McGowan is on the call, as to whether we
  


16     have the authority to send it to the GBI, or is that
  


17     something that the Attorney General is going to do anyway?
  


18     I don’t recall a case -- and I’m not saying there has not
  


19     been one, but I don’t recall a case where we’ve
  


20     specifically referred a matter to the GBI, and I’m not
  


21     saying I’m opposed to that, I’m just questioning whether
  


22     we can do that.
  


23          MS. MCGOWAN:  Mr. Worley, this is Charlene.  I’m not
  


24     aware of a specific example of our office doing that
  


25     either, but it’s certainly something that I can look into.
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 1          MR. WORLEY:  Okay.
  


 2          MR. RAFFENSPERGER:  Does that mean that we hold that
  


 3     second half of the motion in abeyance until we get an
  


 4     answer, or we can do that while there is authority to do
  


 5     that?  Does that make sense?
  


 6          MR. WORLEY:  I would go ahead with Mr. Mashburn’s
  


 7     motion.
  


 8          MR. RAFFENSPERGER:  Okay.  We have a second.  Any
  


 9     other questions, comments?
  


10          MS. LE:  I think -- this is Anh Le.  I think 21-2-
  


11     31(5) might be of some insight because I think 5 states
  


12     that the Board can authorize Secretary of State’s Office
  


13     to investigate or to send to the Attorney General or
  


14     district attorney.  I don’t send a mention under that code
  


15     section for GBI, but I’ll yield that to Ms. McGowan’s
  


16     expertise.
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. MCGOWAN:  I mean, the GBI, obviously, isn’t
  


19     authorized to -- under legal action in a matter like our
  


20     office is or a district attorney’s office is.  They would
  


21     maybe be able to assist on the investigative side.
  


22          MR. RAFFENSPERGER:  We have a motion.  It’s been
  


23     seconded.  Is there -- do we need to amend anything, or do
  


24     we go ahead and put it to a vote?  All those in favor of
  


25     the motion as presented, signify by saying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 3     Another City of Forest Park.
  


 4          MS. WATSON:  2019-042: on November 5th, 2019, we
  


 5     received a complaint alleging a young man was distributing
  


 6     pamphlets inside the polling location at 803 Forest
  


 7     Parkway, Forest Park, Georgia.  The pamphlet contained
  


 8     information regarding a ballot question.  Investigation
  


 9     showed a City of Forest Park poll worker, Edwin Martinez
  


10     [ph.], advised he was instructed to distribute the
  


11     pamphlet regarding the referendum question on the ballot
  


12     to each voter as they entered the poll.  Lois Wright, the
  


13     Election Supervisor, acknowledged she authorized the
  


14     distribution of the pamphlet.  The pamphlet was titled
  


15     Forest Park Report Referendum.  The pamphlet provided the
  


16     answers to the following questions.  What is free port?
  


17     Why free port?  Why -- what should voters do?  We -- the
  


18     recommendation is for City of Forest Park, former
  


19     Elections Superintendent Lois Wright, and Edwin Martinez,
  


20     poll worker, be referred to the AG’s Office for 21-2-
  


21     414(a), restriction on campaign activities.
  


22          MR. RAFFENSPERGER:  Okay.  Does the city attorney --
  


23          MS. WATSON:  Yes.  I believe there’s three people to
  


24     speak, Mike Williams and two others.
  


25          MR. RAFFENSPERGER:  Okay.  Who’s first?
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 1          MS. WATSON:  Mr. Williams?  Mr. Williams?
  


 2          MR. WILLIAMS:  I’m sorry.  I was muted.  Again, this
  


 3     is Mike Williams.  I think the facts in this case speak
  


 4     for themselves.  We -- once this came to the City’s
  


 5     attention at the time, instructions were given to
  


 6     immediately desist.  This was an informational document
  


 7     that was prepared to inform residents as to what was --
  


 8     what the ballot question was about.  It wasn’t an advocacy
  


 9     piece.  It was never intended for this to be anywhere near
  


10     the polling location, and so, it was immediately put to an
  


11     end, and again, for the same reasons as the prior case, to
  


12     the extent action is required for the City, a letter of
  


13     instruction should be sufficient since those individuals
  


14     will no longer be part of elections going forward.
  


15          MR. RAFFENSPERGER:  Okay.  Does anyone else want to
  


16     speak?  Members, do you have any questions?
  


17          MS. WATSON:  Angela Redding?  I believe we have
  


18     Angela Redding on the line in reference to this case.  Ms.
  


19     Redding?
  


20          MS. REDDING:  Good afternoon.  How are you today?
  


21          MR. RAFFENSPERGER:  Good.
  


22          MS. REDDING:  The city attorney covered the -- I’m
  


23     sorry.  The city attorney covered the information that I
  


24     wanted to mention regarding this case.  However, I just
  


25     wanted to make it known because it states in the findings
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 1     that I, as the former city manager, authorized the
  


 2     pamphlet to be distributed, and that is inaccurate.
  


 3          MR. WILLIAMS:  Mr. Secretary, this is Mike Williams
  


 4     again.  I would confirm that.  There -- at no point did
  


 5     any city officials authorize this.
  


 6          MR. RAFFENSPERGER:  Okay.  Okay.  Members, any
  


 7     questions?  What is your will?
  


 8          MS. THOMAS:  Oh, and we have one more person that
  


 9     would like to speak on this case, and it’s Robin Kemp.
  


10          MR. RAFFENSPERGER:  Okay.  Ms. Kemp?
  


11          MS. KEMP:  Yes, sir.  Can you hear me?
  


12          MR. RAFFENSPERGER:  Yes.  Go ahead.
  


13          MS. KEMP:  Good afternoon, Mr. Raffensperger and
  


14     Board.  My name is Robin Kemp.  I am here in my capacity
  


15     as a resident and voter in Forest Park.  It is also the
  


16     case that at the time I was a reporter for Blake News
  


17     Daily covering the City of Forest Park.  I just want to
  


18     put that all on the table.
  


19          MR. RAFFENSPERGER:  Okay.
  


20          MS. KEMP:  I walked into the polling place at the
  


21     recreation center, gym, whatever, the address you guys
  


22     have, and I was handed this flier by the young man whose
  


23     name I -- I don’t know but you found.  I asked him are you
  


24     supposed to be giving these out in here because I don’t
  


25     think this is legal?  And he said he didn’t know.  He was
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 1     just told to give them to everybody.  There was another
  


 2     flier up, like, taped up on the wall to the left as you
  


 3     enter, and then as you walk straight in, you’re supposed
  


 4     to go and sign in so they can process and check your ID.
  


 5     When I finished voting, I contacted the Secretary of
  


 6     State’s Office to inquire as to whether or not this was
  


 7     legal, and I thought it was not, and hence, we’re here
  


 8     today.  I also did cover this somewhat extensively for the
  


 9     News Daily.  I have links to those stories, excerpts, and
  


10     if you would like them -- you may have them in whatever
  


11     packet or information you have already, I don’t know.
  


12          But I just wanted to make it very clear that this
  


13     flier had also been presented the night before at City
  


14     Council, and while the language does not exactly come
  


15     right out and say you should vote for this, the
  


16     implication is pretty clear.  My problem with this is that
  


17     it does not also inform residents and voters of what the
  


18     negative or downside would be of voting for a free port
  


19     exemption.  Now, I know that there is an article in the
  


20     Barney [ph.], which although it’s a UK publication, it
  


21     does basically explain free ports can defer to the point
  


22     where taxes are paid but the tax break is going to mean a
  


23     loss of revenue for, in this case, the City, and that free
  


24     ports can risk -- can risk facilitating money laundering
  


25     and tax evasions as those are not easily subject to checks
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 1     that are standard [sic] held there.  And you know, that
  


 2     information was not provided to voters in this information
  


 3     pamphlet, and it seemed that the City was distributing a
  


 4     very one-sided piece inside the polling place.
  


 5          MR. RAFFENSPERGER:  Okay.  Thank you.  Members, do
  


 6     you have any questions?  What is your will?
  


 7          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 8     this case be referred to the Attorney General.
  


 9          MR. RAFFENSPERGER:  Do we have a second?
  


10          MS. SULLIVAN:  Second.  Rebecca Sullivan.
  


11          MR. RAFFENSPERGER:  Any further comments?  All those
  


12     in favor of the motion as presented for 2019-042, signify
  


13     by saying aye.
  


14          THE BOARD MEMBERS:  Aye.
  


15          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


16     Can we do one more case before we take a break?  We can do
  


17     the last of the 2019’s.  So next case.
  


18          MS. WATSON:  Yes.  The 2019-043 case was continued.
  


19          MR. RAFFENSPERGER:  Oh, that’s right.  Okay.  Can we
  


20     take a -- come back at 3:00, a ten minute break.
  


21          (Meeting break)
  


22          (Meeting resumes)
  


23          MR. RAFFENSPERGER:  Okay.  Next case?
  


24          MS. WATSON:  The next -- next case is 2020-002, Floyd
  


25     County.  On February 5th, 2020, we received a complaint
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 1     regarding the late publication of qualifying fees in Floyd
  


 2     County.  This was a self-reported violation.  Former
  


 3     Elections Supervisor Robert Brady reported the violation.
  


 4     Due to a communication error, the qualification fees were
  


 5     not posted prior to the February 1st, 2020 deadline.  The
  


 6     publication was published on February the 5th of 2020.  We
  


 7     recommend that the following be issued a letter of
  


 8     instruction for 21-2-131(a)(1):  Floyd County Board of
  


 9     Commissioners, Floyd County Board of Elections and
  


10     Registration, and Former Chief Clerk of Elections Robert
  


11     Brady, and the violation of 21-2-273 be dismissed.
  


12          MR. RAFFENSPERGER:  Okay.  Does anyone from Floyd
  


13     County want to speak on this matter?
  


14          MS. THOMAS:  Mr. Brady is on the line.
  


15          MS. WATSON:  I believe Mr. -- I believe Mr. Brady is
  


16     on the line if he wishes to speak.
  


17          MR. RAFFENSPERGER:  Mr. Brady?
  


18          MR. BRADY:  Good afternoon again.  No, sir.  I don’t
  


19     have anything to add to this.  Thank you for your time.
  


20          MR. RAFFENSPERGER:  Thank you.  Members?
  


21          MS. THOMAS:  One more person.  Virginia Harman is on
  


22     the line as well.  Ms. Harman?
  


23          MS. HARMAN:  Yes, thank you.  This is Virginia
  


24     Harman.  I’m a Floyd County attorney.  I also represent
  


25     the Floyd County BOER.  Thank you for your time.  I was
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 1     ready to present arguments, but if the recommendation is a
  


 2     letter of instruction, I think we’re -- we’re perfectly
  


 3     happy with that.  We feel like we -- this was a one-off.
  


 4     We have not ever had this happen before.  Mr. Brady was
  


 5     new to the job at that time, and it was just a
  


 6     miscommunication and was fixed quickly, and we’ve taken
  


 7     all necessary steps to make sure it doesn’t happen again.
  


 8     So thank you very much.
  


 9          MR. RAFFENSPERGER:  Thank you.  Members, what would
  


10     you like to do with this?
  


11          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


12     issue a letter of intent on the first one --
  


13          MR. RAFFENSPERGER:  Instruction?
  


14          MR. MASHBURN:  -- a letter of instruction on the
  


15     first count and dismiss the second.
  


16          MR. RAFFENSPERGER:  Do we have a second ?
  


17          MR. WORLEY:  I’ll second that.
  


18          MR. RAFFENSPERGER:  Any further discussion?  All
  


19     those in favor of the motion, please do so by signifying
  


20     aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


23     Next case?
  


24          MS. WATSON:  2020-008, City of Milan, city council
  


25     vacancies.  The complainant Jerry Lowery [ph.] alleged the
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 1     City of Milan is not following the city charter and state
  


 2     law concerning the filling of two vacancies on city
  


 3     council.  The investigation shows the city charter states
  


 4     provided that if any vacancy shall occur within six months
  


 5     next proceeding the regular election, no special election
  


 6     shall be called to fill said vacancy.  Councilman Bruce
  


 7     Hanson [ph.] resigned on May 6th, 2019, and he still had
  


 8     more than six months remaining on city council.
  


 9     Councilman Keith Holtz [ph.] passed away on February 9th,
  


10     2020, and he still had more than six months remaining on
  


11     city council.  However, no election was held.  Our
  


12     recommendation is for City of Milan Mayor Jimmy Kirkland
  


13     [ph.] and City of Milan City Council be referred to the
  


14     AG’s Office for two counts of violation of 21-2-504(a) and
  


15     21-2-540(d).  No one is on the phone to speak.
  


16          MR. RAFFENSPERGER:  Okay.  Members, what is your depo
  


17     -- disposition towards this case?
  


18          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


19     accept the recommendation, and we forward it to the
  


20     Attorney General’s Office.
  


21          MR. RAFFENSPERGER:  Do we have a second?
  


22          MS. SULLIVAN:  Second.
  


23          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


24     none, all those in favor of the motion as presented for
  


25     2020-008, please do so by signifying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 3     Next case?
  


 4          MS. WATSON:  Next case is 2020-015, Stephens County,
  


 5     absentee ballot box rules violation.  Stephens County has
  


 6     an absentee ballot box that does not have the signage
  


 7     posted as outlined in the SEB rules.  During an inspection
  


 8     of absentee ballot drop box, it was found that the drop
  


 9     box did not have the required signage posted.  It was also
  


10     found that the location of the drop box had not been
  


11     posted to the website per the SEB rules.  Our
  


12     recommendation is for Stephens County Board of Elections
  


13     and Registration and former Stephens County Chief
  


14     Registrar Eureka Gober be issued a letter of instruction
  


15     for the violation of SEB rule 183-1-14-0.6-.14(3)(9).
  


16          MR. RAFFENSPERGER:  Are there any of the Respondents
  


17     on the call that would like to speak?
  


18          MS. WATSON:  A Rebeckah Bennett is on the line.
  


19          MS. BENNETT:  Yes, there are.
  


20          MR. RAFFENSPERGER:  Ms. Bennett?
  


21          MS. BENNETT:  Can you hear me?
  


22          MR. RAFFENSPERGER:  Yes.  Go ahead.
  


23          MS. BENNETT:  Can you hear -- so in this particular
  


24     case, it was -- hello?
  


25          MR. RAFFENSPERGER:  Yeah.  Go ahead.
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 1          MS. BENNETT:  In this particular case, it was noted
  


 2     on multiple occasions that that particular box was outside
  


 3     of the guidelines where the SEB rule (sound cuts out)
  


 4     seemed concerned to make any of those corrections even
  


 5     after it had been duly noted where the complaint (sound
  


 6     cuts out)
  


 7          MR. RAFFENSPERGER:  Okay?  Members.
  


 8          MS. BENNETT:  -- is finally (sound cuts out) the
  


 9     works in this particular case because it wasn’t just the
  


10     Registrar that was aware and outside of that compliance,
  


11     and it needs to be further noted that that office is still
  


12     outside of compliance to OCGA and SEB rules.
  


13          MR. RAFFENSPERGER:  Okay.  Members, what is your
  


14     disposition towards this case?
  


15          MS. BENNETT:  You’re breaking up.  I’m sorry.  I
  


16     missed some of that.
  


17          MR. MASHBURN:  This is Matt Mashburn.  I move that we
  


18     issue a letter of instruction.
  


19          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


20          MR. WORLEY:  I’ll second that.
  


21          MR. RAFFENSPERGER:  Okay.  David Worley.  Any further
  


22     comments?
  


23          MS. SULLIVAN:  This is -- this is Rebecca Sullivan.
  


24     Ms. Watson, do we know whether or not Stephens County has
  


25     brought that box into compliance with the SEB rules at
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 1     this point?
  


 2          MS. WATSON:  We would have to do another inspection
  


 3     to verify.
  


 4          MS. BENNETT:  Can I ask a point of clarity?
  


 5          MR. RAFFENSPERGER:  Yes.
  


 6          MS. BENNETT:  Exactly who are you sending a letter
  


 7     to?
  


 8          MR. RAFFENSPERGER:  To Stephens County Board of
  


 9     Elections and Registration and the former Registrar Eureka
  


10     Gober.  I know she’s no longer there, but we would send a
  


11     letter to her as well.
  


12          MS. BENNETT:  So essentially, it’s okay for them to
  


13     function outside of code after being told again and again
  


14     and again?  I mean, I guess that’s my thing.  You’re
  


15     basically telling them something they’ve been told
  


16     multiple times and chose not to adhere to.
  


17          MR. MASHBURN:  This is -- this is Matt Mashburn.  The
  


18     intent of my motion is that we’re going to -- we’re going
  


19     to -- we’re going to tell them this time, and that’s a
  


20     letter of instruction.
  


21          MR. RAFFENSPERGER:  All those in favor of the motion
  


22     as presented, signify by saying aye.
  


23          MR. WORLEY:  Mr. Secretary?
  


24          MR. RAFFENSPERGER:  Yes?
  


25          MR. WORLEY:  David Worley here.  I’d like to withdraw
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 1     my second of that motion.
  


 2          MR. RAFFENSPERGER:  Okay.  Okay.  We do not have a
  


 3     second.  Is there a second?
  


 4          MS. LE:  This is Anh Le.  Ms. Watson, given that
  


 5     there is an allegation that this is a continuing
  


 6     violation, would there -- how quick would it be for you to
  


 7     verify that they’re in compliance or not?
  


 8          MS. WATSON:  We can have someone there tomorrow.
  


 9          MS. LE:  So by -- maybe can we table this to week, if
  


10     that would work for your timeline?  I mean, excuse me,
  


11     next Wednesday’s meeting.  Okay.  I move to table this to
  


12     next Wednesday’s hearing, if that’s okay?
  


13          MR. RAFFENSPERGER:  Yeah.  Tables trump motions, so
  


14     motion to table.  Do we have a second?
  


15          MR. WORLEY:  I’ll second that.
  


16          MR. RAFFENSPERGER:  All those in favor of tabling
  


17     until next week, signify by saying aye.
  


18          THE BOARD MEMBERS:  Aye.
  


19          MR. RAFFENSPERGER:  We’ll pull it off the table until
  


20     next week.  Motion carries.  Next?
  


21          MS. WATSON:  Next case is 2020-018, Hancock County,
  


22     absentee ballot drop box.  On Wednesday, May 20th,
  


23     Investigator Monroe conducted an absentee ballot drop box
  


24     inspection at the Hancock County Board of Elections Office
  


25     for the upcoming June 9th, 2020 general primary election.
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 1     The only problem was that the drop box was a cardboard
  


 2     file box that wasn’t taped or locked shut and was sitting
  


 3     unsecured on a table in the lobby.  Hancock County
  


 4     Elections Supervisor Gerald McCown told the investigator
  


 5     that the box would be replaced with a metal drop box that
  


 6     was locked as soon as possible.  Recommendation is for
  


 7     Hancock County Board of Elections and Registration and
  


 8     Gerald McCown, Hancock County Elections Supervisor, be
  


 9     referred to the AG’s Office for violation of State
  


10     Election Board rule 183-1-14-0.6-.14(6)(7).  I believe
  


11     there’s two people on the phone to speak, Andrea Grant,
  


12     the attorney, and Nancy Stephens.
  


13          MR. RAFFENSPERGER:  Okay.  Who wants to go first?
  


14          MS. GRANT:  This is Andrea Grant.  I’ll go ahead.  I
  


15     had hoped to have the Supervisor on line, and I was
  


16     wondering do you all have a copy of his statement form
  


17     that he provided to the investigator in your -- in your
  


18     packets?
  


19          MS. WATSON:  They have a report of that, not the
  


20     exhibits.
  


21          MS. GRANT:  I’m sorry?
  


22          MS. WATSON:  They have the report but not the
  


23     individual exhibits.
  


24          MS. GRANT:  The statement form that he signed?  Are
  


25     you calling that the exhibit?
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 1          MS. WATSON:  Yes, ma’am.
  


 2          MS. GRANT:  I’m sorry.  I don’t -- I’m just trying --
  


 3     I know it’s really hard for us to do this like that.  A
  


 4     couple things that I would like to say on behalf of the --
  


 5     the Board of Elections and Registration.  As -- as you all
  


 6     know that there’s constant turnover in the staff and we’ve
  


 7     had several Board members die in the past year or so, plus
  


 8     the real difficulty was the emerg -- this was actually an
  


 9     emergency room -- rule that was being implemented kind of
  


10     at the eleventh hour, and I understand completely why the
  


11     need for it, but I think all those things in combination
  


12     is what culminated in he -- Mr. McCown does not dispute
  


13     that he was not in compliance for a time period.  I don’t
  


14     have the exact time period that he was not in compliance,
  


15     and I -- I did ask him some questions so if you have any
  


16     questions for me about the compliance for the drop box in
  


17     the lobby, I’ll be glad to answer it.
  


18          There are two things in the investigative report that
  


19     are not really crucial but kind of crucial.  One thing it
  


20     says is that Gerald McCown Reed completed her [sic]
  


21     election certification training on 4/9/2010, and I know
  


22     that -- bless their hearts, the investigators have been
  


23     going nuts trying to get all this, and it’s probably a cut
  


24     and paste, but Gerald McCown has not completed his
  


25     certification.  And then I noticed under the potential
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 1     violations, and I apologize -- under the violations, it
  


 2     says that they violated 183-1-14-0.6-.14, and I’m
  


 3     wondering if it should be 183-1-14-.08-.14.  Do we care?
  


 4     I don’t know.  I’m assuming -- I mean, there’s only one
  


 5     drop box rule, so I have no -- no dispute about that, but
  


 6     it just may be an incorrectly stated rule.  And I’ll be
  


 7     happy to answer any questions, especially after the other
  


 8     speaker speaks.
  


 9          MR. RAFFENSPERGER:  Okay.  We have another --
  


10          MS. WATSON:  Ms. Stephens?  Ms. Stephens?
  


11          MS. STEPHENS:  Yes.  Can you hear me all right?
  


12          MS. WATSON:  Yes, ma’am.
  


13          MS. STEPHENS:  I have been a member of the Hancock
  


14     County Board of Elections and Registration since it was
  


15     created on July 1st, 2011.  It has been extremely
  


16     difficult to try to bring Hancock County into compliance
  


17     with everything we should be doing.  I feel that some of
  


18     our Board members have the opinion that laws are only a
  


19     suggestion and that you aren’t breaking the law if you
  


20     don’t get caught.
  


21          This case is about an absentee ballot box that was
  


22     placed in our office in May of 2020.  It was an empty copy
  


23     paper box with a slit cut in the top and ballot box
  


24     written on the box.  When I went into our office and saw
  


25     the box, I asked our Elections Supervisor, Gerald McCown,
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 1     if he had read the SEB rule and if that box met the
  


 2     requirements.  He said of course he had read it, and I
  


 3     needed to stop asking him things like that.  I went home,
  


 4     read the requirements, and immediately called our
  


 5     supervisor back and told him the box needed to be removed,
  


 6     and he needed to read the SEB rule.  I also texted our
  


 7     Board Chair and sent an email to all the Board members
  


 8     about the box.
  


 9          The box remained there for several days.  I went by
  


10     the office a day or so later.  The box was still there.  I
  


11     again said that it needed to be removed and emailed Board
  


12     members.  A few days later, the box was gone, and I was
  


13     told by our supervisor that he had removed the box before
  


14     the Secretary of State investigator had come into the
  


15     office.  He had not.  In a sworn statement form from our
  


16     supervisor dated July 15th, 2020, our supervisor states
  


17     the cardboard box was there for a day and a half.  This is
  


18     not true.  The supervisor also states that there had
  


19     previously been a metal box in place, but it had gotten
  


20     full, and he had put the cardboard box there temporarily.
  


21     This is not true.  The first ballot box used in the office
  


22     was the cardboard box.
  


23          I tried to get our Board members to call a meeting to
  


24     discuss this situation along with several other items
  


25     where we were not in compliance.  They would not.  This
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 1     was not discussed in a meeting until around July or
  


 2     August, when our Elections Supervisor gave us a copy of
  


 3     the sworn statement form.  I questioned the information
  


 4     that our super had -- supervisor had provided to
  


 5     Investigator Monroe.  I told the Board that our supervisor
  


 6     -- what he had said was not true and that he had stated
  


 7     this in a sworn statement to the Secretary of State
  


 8     investigator.  They did not care.  There was no action
  


 9     taken.  I also informed Investigator Monroe about the
  


10     incorrect statements on the sworn statement form.
  


11          In the past, Hancock County has been fined by the
  


12     State Election Board.  These fines are then paid by the
  


13     County, so it really has no effect on the Board of
  


14     Elections and Registration or the employees.  I would like
  


15     to suggest that the SEB -- to the SEB that perhaps fines
  


16     could be issued against the individual, especially in this
  


17     instance, when false information was provided to the
  


18     investigator.  Hancock County has a good many cases that
  


19     have been transferred to the Attorney General’s Office,
  


20     some as old as 2011 that are still unresolved.  Until we
  


21     make the individuals accountable, I do not know that we
  


22     will be able to improve elections and compliance in
  


23     Hancock County.  Thank you for your time.
  


24          MR. RAFFENSPERGER:  Okay.  Any members have any
  


25     questions for any of the Respondents or for our
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 1     investigator?  What is the will of the Board?
  


 2          MS. WORLEY:  This is David Worley.  I make a motion
  


 3     that we refer this matter to the Attorney General.
  


 4          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 5          MR. MASHBURN:  Matt Mashburn, second.
  


 6          MR. RAFFENSPERGER:  Any further comment?  All those
  


 7     in favor of the motion as presented for 2020-018, signify
  


 8     by saying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


11     Next case?
  


12          MS. WATSON:  Next case is 2020-024, Glynn County,
  


13     deceased voter.  Election Supervisor Christopher Channell
  


14     reported they received an absentee ballot that was
  


15     postmarked a day or two before the voter Richard Graham
  


16     McKenna, Senior passed [ph.] away.  Mr. Channell stated
  


17     the signature for Richard Graham McKenna, Senior did not
  


18     match his voter registration card.  Mr. Channell advised
  


19     the signature was a close match to the voter’s son’s
  


20     signature on the oath envelope.  Richard Graham McKenna,
  


21     Junior signed the oath that he assisted his father to vote
  


22     his absentee ballot.  Investigation revealed Mr. McKenna
  


23     advised he thought it was okay for him to sign his
  


24     father’s name as his father was not able to sign himself.
  


25     Mr. McKenna did sign as assisting on the oath envelope.
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 1     Mr. McKenna states his father told him who he wanted to
  


 2     vote for, and he marked the ballot, as his father was in
  


 3     pain and unable to do so himself.  We recommend Richard
  


 4     Graham McKenna, Junior be bound over to the AG’s Office
  


 5     for 21-2-562.
  


 6          MR. RAFFENSPERGER:  Is Mr. Mc --  is Mr. McKenna or
  


 7     his attorney --
  


 8          MS. WATSON:  No.  He is not.
  


 9          MR. RAFFENSPERGER:  What is the will of the
  


10     Committee?
  


11          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


12     just had a question for Ms. Watson.  So the issue here is
  


13     that rather than letting his father make an x and signing
  


14     that he had assisted, he signed both his father’s name and
  


15     his name as assisting?  Is that it?
  


16          MS. WATSON:  Correct.
  


17          MR. WORLEY:  I -- I don’t see this as a violation,
  


18     and I would make a motion that we dismiss it.
  


19          MR. RAFFENSPERGER:  Do we have a second?
  


20          MR. MASHBURN:  Matt Mashburn, I second.
  


21          MR. RAFFENSPERGER:  Okay.  Any further comment?  All
  


22     those in favor of dismissing the case as presented by the
  


23     motion, please do so by voting aye for 2020-024.
  


24          THE BOARD MEMBERS:  Aye.
  


25          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
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 1     Okay.  Next case?
  


 2          MS. WATSON:  Next case is 2020-076, Gwinnett County.
  


 3     On August 11th, 2020, James Shay [ph.] observed a vehicle
  


 4     parked in the parking lot of the Gwinnett County poll
  


 5     location at Winters Chapel United Methodist Church,
  


 6     located at 5105 Winters Chapel Road.  He advised the
  


 7     vehicle had a Turn Georgia Blue 2018 sign posted in the
  


 8     rear driver’s side window.
  


 9          Investigation showed the car was determined to belong
  


10     to a poll worker at the precinct.  The car was found to be
  


11     approximately 83 feet from the edge of the building.  The
  


12     poll manager advised the sticker was an old sticker and
  


13     did not have a candidate’s name on it and believed it was
  


14     further than a hundred and fifty feet.  The poll worker,
  


15     Betsy Shaver [ph.] was interviewed and advised the car was
  


16     outside a hundred and fifty feet, and she had the sign
  


17     since 2018, and it was not campaigning.  We recommend
  


18     Gwinnett County Board of Registration and Election,
  


19     Elections Supervisor Kristi Royston, poll manager Kimberly
  


20     Rowland [ph.], and Betsy Shaver be referred to the AG’s
  


21     Office for 21-2-414(a)(1)(a).
  


22          MR. RAFFENSPERGER:  Okay.  And there’s someone on the
  


23     call from --
  


24          MS. WILSON:  Good afternoon -- good afternoon,
  


25     Chairman Raffensperger and members of the Board.  My name
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 1     is Melanie Wilson.  I’m the senior assistant county
  


 2     attorney with the Gwinnett County Law Department,
  


 3     representing the Board of Registration and Elections and
  


 4     Ms. Royston, the Elections Supervisor, who I believe is on
  


 5     the call.  And so certainly, there has to be -- it has to
  


 6     be acknowledged that the -- the old elections -- the old
  


 7     campaign sign on a vehicle belonging to a poll manager is
  


 8     certainly conduct attributable to that poll manager, and
  


 9     it would have been better, most definitely, if when the
  


10     issue was brought to their attention, the vehicle had
  


11     simply been moved to a location beyond the hundred and
  


12     fifty square feet, the area within which campaigning is
  


13     restricted.
  


14          The response given to the investigator by the poll
  


15     workers who were questioned indicates a need for training,
  


16     and I can assure you -- and if you want to hear from Ms.
  


17     Royston, she will say the same thing -- but the subject
  


18     matter of what’s permissible conduct in terms of
  


19     campaigning, that is the subject of training for all
  


20     Gwinnett County poll workers.  It will continue to be the
  


21     subject matter for training for Gwinnett County poll
  


22     workers.  And so this -- this incident kind of presents a
  


23     good example of the kind of matter that poll workers have
  


24     to be aware of.  Yes, it was a 2018 sticker.  Yes, it was
  


25     not specific to a particular candidate or a particular
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 1     party, but the color was associated with one political
  


 2     party, and that was the message in the sticker, and that
  


 3     was clearly the message that the person, the complainant,
  


 4     understood.
  


 5          This was a runoff election held back on August 20th.
  


 6     There was -- there was one partisan race on the ballot,
  


 7     but there were six -- there was one nonpartisan race on
  


 8     the ballot, I beg your pardon, but there were six partisan
  


 9     races, and so there’s not going to be an assertion by the
  


10     Board of Registration and Elections that this -- that this
  


11     sticker was not problematic or that perhaps it wasn’t a
  


12     close violation of the rule, but having said all of that,
  


13     I want to restate again that this -- to attribute this
  


14     failure by a poll worker who may or may not have been
  


15     aware that she still had the sticker on her car -- to
  


16     attribute that failure to the Board of Registration and
  


17     Elections, I -- I’d ask the Board not to do so and
  


18     certainly ask the Board not to attribute this failure to
  


19     the Elections Supervisor.  So that would be my first
  


20     request that at a minimum, both the Board of Registration
  


21     and Elections and Ms. Royston be -- be dismissed, but in
  


22     the alternative, members of the Board, as an alternative
  


23     to a referral to the Attorney General, I would request
  


24     that the Board consider issuing a letter of instruction to
  


25     the Board, to Ms. Royston, and to the -- and to the two
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 1     poll workers, the owner of the vehicle, Ms. Betsy Shaver,
  


 2     and also the poll manager, Ms. Kimberly Rowland.
  


 3          I do think that the training that we provide doesn’t
  


 4     skirt this issue, doesn’t ignore this issue.  It
  


 5     emphasizes the importance of this issue.  I think this
  


 6     recent example is a good example for us to include in our
  


 7     training material that, you know, whether it’s someone
  


 8     wearing an old t-shirt, something that we heard earlier
  


 9     today of coming out of Fulton County, or a vehicle with an
  


10     old sticker as is the case with the pending matter, these
  


11     issues are ones that can be adequately and fully addressed
  


12     in training, and I would like to offer the Board our
  


13     assurance on behalf of the Board of Registration and
  


14     Elections that this is the kind of thing that we can -- we
  


15     can do a better job of.  We will do a better job of.  We
  


16     will take -- continue to take steps to ensure that our
  


17     training makes it crystal clear that a matter like this
  


18     needs to be appro -- approached seriously.  And so with
  


19     that, I would ask once again that the Board issue a letter
  


20     of instruction and not refer this matter to the Attorney
  


21     General.
  


22          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


23     just had a point to make which is that usually, when we
  


24     hold county election officials responsible for something
  


25     that a poll worker or poll manager has done, it’s because
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 1     they were -- they, the poll manager or worker, were
  


 2     carrying out some official duties and acting in an
  


 3     official capacity in some way.  In this case, I don’t -- I
  


 4     don’t see that happening because at least as to Ms.
  


 5     Shaver’s -- I mean, that was -- she wasn’t doing anything
  


 6     to administer the election.  She was just parking her
  


 7     vehicle too close to the poll, so I don’t -- I don’t see
  


 8     any liability for Gwinnett County here.
  


 9          MR. RAFFENSPERGER:  Okay.  So what is the will of the
  


10     Board then?
  


11          MR. MASHBURN:  This is Matt Mashburn.  I agree that
  


12     the County’s liability is tenuous on this at best.  I move
  


13     to dismiss the County and issue a letter of instruction to
  


14     Betsy Shaver.
  


15          MR. RAFFENSPERGER:  Okay.
  


16          MR. WORLEY:  I would second that.
  


17          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


18     Hearing none, all those in favor of the motion, signify by
  


19     saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


22     Next?
  


23          MS. WATSON:  Next case is 2020-081, DeKalb County.
  


24     In August 2020, we received three complaints regarding the
  


25     issuance of absentee ballots during the DeKalb County 2020
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 1     primary runoff election and one complaint regarding voter
  


 2     fraud over several years in DeKalb County.  Mark Clorack
  


 3     [ph.] advised he requested his absentee ballot for the
  


 4     2020 primary runoff election and did not receive the
  


 5     absentee ballot.  It was confirmed that the ballot was
  


 6     processed on 7/6/2020.  Journey Taylor [ph.] submitted an
  


 7     absentee ballot request, and it was processed on August
  


 8     the 5th, 2020.  Taylor’s application could not be located
  


 9     by DeKalb County, so the date received could not be
  


10     confirmed.
  


11          There were numerous complaints regarding Brittany
  


12     Bohn, B-o-h-n, posting on social media that she was voting
  


13     in Georgia when she was living and working in New York.
  


14     Records indicate she has been living at various addresses
  


15     in New York since 2013, and she is registered to vote in
  


16     New York but has not voted in New York.  Brittany advised
  


17     she did fill out a voter registration in New York but did
  


18     not receive anything to confirm she was registered and was
  


19     unaware that she was registered.  The address listed for
  


20     her Georgia registration is a property owned by her
  


21     parents at 2733 Brake Wood Road, Atlanta, Georgia.
  


22     Brittany maintains a Georgia driver’s license.  The
  


23     neighbors claim Brittany moved several years ago but
  


24     visits from time to time.
  


25          Brittany confirmed that she leased an apartment and
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 1     lived in New York from September 2018 through October of
  


 2     2020.  Brittany advised she decided to return to Georgia
  


 3     in October of 2020 because the theater industry in New
  


 4     York was shut down.  She is now back in New York.  It was
  


 5     confirmed that she voted in the DeKalb County 2018 general
  


 6     election, and she attempted to vote absentee by requesting
  


 7     absentee ballot during the DeKalb County 2020 presidential
  


 8     preference primary election.  Brittany and her father
  


 9     contacted me after notices were -- were sent out for this
  


10     meeting to reiterate that Brittany is in the theater
  


11     industry, and her location of residence is fluid.
  


12     Brittany states she considers Georgia her residence.
  


13     Brittany stated she did contact the Georgia Secretary of
  


14     State’s Office and stated she was wanting to vote and was
  


15     told as long as her voter registration was active, and she
  


16     had a Georgia driver’s license that she could vote.
  


17          Based on the information provided by Brittany and her
  


18     father, I recommend voter Brittany Bohn be issued a letter
  


19     of instruction for 21-2-573 and DeKalb County Board of
  


20     Voter Registration and Elections Office be issued a letter
  


21     of instruction for violation of 21-2-273, when the DeKalb
  


22     County was unable to find a 2020 primary runoff
  


23     application for absentee ballot for a particular voter,
  


24     and I believe Ms. Bohn is on the line.
  


25          MS. BOHN:  Yes, hi.  I think you covered that well,
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 1     and thank you for adding the extra information.  I just
  


 2     want to write -- or read what I wrote, and it may
  


 3     reiterate, but it’s something that’s important to me that
  


 4     I wanted to make sure was stated, and thank you for
  


 5     allowing me to speak on my behalf.  Like was said,
  


 6     allegation four is stating that I am not a legal resident
  


 7     of Georgia, but to my understanding, I have always been a
  


 8     legal resident of Georgia and therefore still have my
  


 9     Georgia ID, and I’ve never voted anywhere else.  Like
  


10     stated, I’m a traveling performing artist.  I tour around
  


11     the country due to my work, and it’s made most sense for
  


12     me to maintain my Georgia home as my permanent address.
  


13     Like said, just recently, I felt stable enough to get an
  


14     apartment in New York and looked into registering to vote
  


15     there.  Then, the pandemic happened, which shut down my
  


16     entire arts industry until further notice.  Therefore, I
  


17     decided to go home to Georgia for a while until I figured
  


18     out my next move.
  


19          For this past election, I went out of my way to call
  


20     the Georgia Secretary of State as stated to make sure that
  


21     I could vote in Georgia legally.  I spoke to a woman about
  


22     my situation that I looked into, but never heard -- oh,
  


23     that I looked into registering in New York but never heard
  


24     anything back from them, no paperwork, emails,
  


25     confirmation that they had received my registration.  They
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 1     said correct.  My Georgia voting status was in good
  


 2     standing, and as long as I had my ID from Georgia, I
  


 3     wouldn’t have any issues.  I appreciate all the work
  


 4     that’s gone into this.  If it’s no longer the case that
  


 5     I’m eligible to vote in Georgia, I completely understand,
  


 6     and ultimately, I just wanted my voice to be heard in this
  


 7     important election, and that’s what I was told legally
  


 8     that I could do.  So thank you.
  


 9          MR. RAFFENSPERGER:  Thank you, Ms. Bohn.  Do we have
  


10     someone from DeKalb County?
  


11          MS. WATSON:  No, sir.
  


12          MR. RAFFENSPERGER:  Members?
  


13          MS. LE:  Mr. Secre -- Mr. Secretary, this is Anh Le.
  


14     I will recuse from this case.
  


15          MR. RAFFENSPERGER:  Okay.  Fair enough.  And members,
  


16     now would be the appropriate time to make a motion if
  


17     you’re so inclined.
  


18          MR. WORLEY:  Mr. Secretary, David Worley here.  Given
  


19     that Ms. Bohn did inquire of the Secretary of State’s
  


20     Office and was told that it would be all right for her to
  


21     vote in Georgia because she hadn’t heard whether her
  


22     registration -- attempted registration in New York was
  


23     valid, I would make a motion to dismiss the charge against
  


24     her and to send a letter of instruction to DeKalb County.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have a second?
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 1          MR. MASHBURN:  This is -- this is Matt Mashburn.  I
  


 2     will second it.  Simply, the thing that persuades me on
  


 3     that is that I understand from reading the file that she’s
  


 4     never voted in New York, not a single time.  Correct?
  


 5          MS. WATSON:  That is correct.
  


 6          MR. MASHBURN:  Yeah.  Then I second it.
  


 7          MR. RAFFENSPERGER:  Any further discussion?  All
  


 8     those in favor of the motion, please signify by saying
  


 9     aye.
  


10          THE BOARD MEMBERS:  Aye.
  


11          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


12     Next case?
  


13          MS. WATSON:  Next case is 2020-094.  A Christina
  


14     Peterson [ph.] reported to the Georgia Secretary of State
  


15     that Crystal Moore [ph.] was using a post office box as
  


16     her voter registration address.  The investigator was able
  


17     to determine by speaking with Crystal Moore that she is
  


18     using 570 Piedmont Avenue NE, Unit 55012 as her voter
  


19     registration residence and mailing address.  That address
  


20     is a US Post Office.  Ms. Moore advised her voter
  


21     registration address -- with her current circumstances,
  


22     she does not have a permanent address.  She advised she
  


23     looked up the rules before she did it to see if it was
  


24     acceptable, and she advised she does not have any other
  


25     address to live.  The investigator was not able to
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 1     determine if Ms. Moore was living outside of her voting
  


 2     district when she voted in the June 6th, 2020 and August
  


 3     11, 2020 elections.  Our recommendation is for Crystal
  


 4     Moore to receive a letter of instruction regarding 21-2-
  


 5     217(a)(1).  Is she on the line?  Ms. Moore was on the
  


 6     line, but she had to leave at approximately 1 o’clock for
  


 7     another engagement.
  


 8          MR. RAFFENSPERGER:  Members, do you have any
  


 9     questions?  What is your disposition on this case?
  


10          MS. LE:  I move that we accept the recommendation of
  


11     issuing a letter of instruction.
  


12          MR. RAFFENSPERGER:  Do we have a second?
  


13          MS. SULLIVAN:  Second.
  


14          MR. MASHBURN:  Second, Matt Mashburn.
  


15          MR. RAFFENSPERGER:  Any further discussion? All those
  


16     in favor of the motion, signify by saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


19     Next?
  


20          MS. WATSON:  The next case is 2020-096.  On September
  


21     the 14th, 2020, Shauna Dozier with Clayton County
  


22     Elections notified our office that a resident in the City
  


23     of Riverdale at 403 Valley Hill Road may have a ballot box
  


24     and provided photos of the box.  It was determined that
  


25     Doris Woods [ph.], the resident at 403 Valley Hill Road
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 1     Southwest, Unit 403, did have a box or container labeled
  


 2     ballots set on a table outside of her door.  It was
  


 3     determined from speaking from Ms. Woods that she was
  


 4     trying to get her neighbors engaged in the voting process
  


 5     and was handing out absentee ballot applications that
  


 6     could be completed and placed in the container to be
  


 7     picked up and delivered to the Elections Office.  Once Ms.
  


 8     Woods was contacted, she removed the box.  We’re
  


 9     recommending Doris Ann Woods be issued a letter of
  


10     instruction regarding SEB rule 183-1-14-0.6-14.
  


11          MR. RAFFENSPERGER:  Is Ms. Woods on the phone?
  


12          MS. WATSON:  She is not.
  


13          MR. RAFFENSPERGER:  Okay.  What is the Board’s
  


14     position on this?
  


15          MR. WORLEY:  Mr. Secretary, David Worley here.  I’m
  


16     somewhat at a loss as to how to handle this case because
  


17     the -- the rule that we passed relates to drop boxes, and
  


18     I -- I don’t know that there’s any part of it that applies
  


19     to an individual.  Essentially, we allow counties to do
  


20     this.  I don’t think there’s a prohibition anywhere in the
  


21     statute about somebody putting together a piece of
  


22     cardboard and, you know, soliciting voter registration
  


23     applications that they can then turn into the county.  So
  


24     I -- I’m not saying that what she did was right or that it
  


25     should be encouraged or anything like that.  I’m just
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 1     saying we need some specific statutory or regulatory
  


 2     authorization to do something about it, and I -- I’m
  


 3     having trouble finding where that would be.  I would ask
  


 4     Ms. McGowan if that -- you know, if she could direct us to
  


 5     something.
  


 6          MR. RAFFENSPERGER:  Can I ask a question also to that
  


 7     point?   It says ballots here.  Were ballots -- were
  


 8     absentee ballot applications put into this box, or were
  


 9     actual absentee ballots -- because then it’s ballot
  


10     harvesting and that’s covered in House Bill 316, which is
  


11     illegal.
  


12          MS. WATSON:  There is no information pertaining to
  


13     any ballots that were put into the box.  She was handing
  


14     out absentee ballot applications for people to complete
  


15     and leave in the box, for her neighbors.
  


16          MR. RAFFENSPERGER:  So to the Attorney General’s
  


17     Office?
  


18          MS. MCGOWAN:  Mr. Secretary, without the opportunity
  


19     to review the file further, I don’t think I can provide a
  


20     legal opinion in this case.  It’s up to the Board to look
  


21     at the facts presented and the violations alleged and
  


22     determine whether or not there’s probably cause.
  


23          MR. MASHBURN:  This is -- this is Matt Mashburn.  I -
  


24     - I would like Ms. Watson to go back and find out from Ms.
  


25     Woods if she ever -- what exactly -- if anything she ever
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 1     collected in the box and if so were any ballots ever in
  


 2     that box.
  


 3          MS. WATSON:  Yes.  She only collected absentee ballot
  


 4     applications in it.
  


 5          MR. MASHBURN:  And what did she -- what did she do
  


 6     with them?
  


 7          MS. WATSON:  A candidate came by and picked them up
  


 8     to take them to turn them in.
  


 9          MR. RAFFENSPERGER:  I believe that’s currently
  


10     lawful, and I think there will be discussions in the
  


11     General Assembly this session, but where she was at that
  


12     point -- and Mr. Germany, I believe, is still tied up in a
  


13     meeting, correct, so --
  


14          MS. SULLIVAN:  This is Rebecca Sullivan.  If the
  


15     Board would agree, I do see Mr. Worley’s point regarding
  


16     the specific rule violation alleged here today, but I
  


17     think we need to explore a little bit better if there is
  


18     another rule that may have been violated in this case, so
  


19     I would make a motion to table it until next week until we
  


20     can look at that a little bit closer.
  


21          MR. WORLEY:  This is Mr. Worley.  I would second
  


22     that.
  


23          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


24          MS. LE:  And this is Anh Le.  Ms. McGowan, would you
  


25     be able to give us some insight on -- you said you didn’t
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 1     have a chance to look at this.  Would next week be okay,
  


 2     next Wednesday’s meeting?
  


 3          MS. MCGOWAN:  I can take a look at it between now and
  


 4     next week’s meeting.
  


 5          MS. LE:  Okay.  Thank you.
  


 6          MR. RAFFENSPERGER: All those in favor of tabling
  


 7     this, signify by saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  It’s tabled.  Next case?
  


10          MS. WATSON:  Next case is 2020-112, Henry County.  On
  


11     October 14th, 2020, the Investigations Division opened an
  


12     investigation concerning a complaint that a candidate in
  


13     Henry County was supplying voters in line at a polling
  


14     location with snacks and water.  The candidate was
  


15     identified as Kelly Rose Alsiver [ph.], a candidate for
  


16     State Senate District 17.  On October 14th, 2020, it was
  


17     reported by a witness that Kelly Rose Alsiver came to the
  


18     front of the line of voters with a wagon full of bottles
  


19     of water, oranges, and urged people to help themselves.
  


20     She introduced herself to voters in line as Kelly Rose
  


21     running for Senate.  Kelly Rose states that she went to
  


22     the poll on two occasions to pass out water and snacks to
  


23     those in line.  She states she was not wearing any
  


24     campaign clothing.  On social media, she states that
  


25     everyone knows her by her hair.  Kelly -- our
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 1     recommendation is for Kelly Rose Alsiver, candidate for
  


 2     Georgia State Senate District 17, be referred to the AG’s
  


 3     Office for violation of 21-2-414(a)(3) and 21-2-570.  And
  


 4     I believe that she’s represented by a Gary Spencer.
  


 5          MR. SPENCER:  It’s not a Gary Spencer.  It’s just
  


 6     Gary Spencer.  So we have -- we’d like to ask you all to
  


 7     consider tabling this for the following reasons.  If you
  


 8     look at the complaint and the findings, there’s a couple
  


 9     of things that are missing that -- that appear to be
  


10     inculpatory to Ms. Rose that are just not true.  For
  


11     example, there is a video which she allegedly
  


12     livestreamed.  We have that video that I think it would be
  


13     helpful for you all to see that in fact, she does not
  


14     appear to be at the location where the impression is
  


15     created that as though she is doing something wrong.
  


16          As it relates to the violations, if we go to 5720
  


17     first, the investigator says there is evidence to suggest
  


18     that Ms. Rose offered gifts in the form of water and --
  


19     while waiting in line.  Well, that allegation does not
  


20     even meet the statutory requirement in that it doesn’t say
  


21     she did it for voting.  But even though, we have
  


22     affidavits from people who were present and said it didn’t
  


23     happen.  So instead of sending this to the AG because we
  


24     have evidence -- and this is not a question of law.  We
  


25     have evidence that she did not do what she’s accused of.
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 1     We’d ask you all to allow us to present this evidence to
  


 2     the investigator.  She, my client, just received the
  


 3     certified letter on the 7th and so we’d like -- we’d like
  


 4     to be able to present this evidence to the investigator
  


 5     because this is not a case where there’s an interpretation
  


 6     of the law.  This is a case where she did not do anything
  


 7     wrong, and so we’d like to present that evidence before
  


 8     having it go to the Attorney -- the Attorney General.
  


 9          MR. MASHBURN:  This is Matt Mashburn.  Just so I
  


10     understand you correctly, counselor, you’re going to --
  


11     you’re going to disprove that she was within a hundred and
  


12     fifty feet of the polling place?
  


13          MR. SPENCER:  I’m going to disprove that she was not
  


14     campaigning while she was within a hundred and fifty feet
  


15     of the polling place.  That’s what I’m saying.  Yes.
  


16          MR. MASHBURN:  What was she doing within a hundred
  


17     and fifty feet of the polling place?
  


18          MR. SPENCER:  She was giving out water because
  


19     several people had passed out already that day because of
  


20     the long lines and the heat.
  


21          MR. WORLEY:  (very distorted sound) Mr. Secretary,
  


22     David Worley.  I make a motion that we table this until
  


23     the next meeting.
  


24          MR. SPENCER:  I’m sorry.  I couldn’t hear you, Mr.
  


25     Worley.
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 1          MR. RAFFENSPERGER:  You’re breaking up, Mr. Worley,
  


 2     but I think you said you would make a motion to table this
  


 3     until the next meeting?
  


 4          MR. WORLEY:  (very distorted sound) Yes.  I would
  


 5     like to table this because had Ms. Spencer asked for a
  


 6     continuance --
  


 7          MR. RAFFENSPERGER:  Your connection has -- is that --
  


 8     is that the gist of what I heard to table until next week?
  


 9          MR. WORLEY:  (very distorted sound)  Yes, sir.
  


10          MR. RAFFENSPERGER:  Okay.  Great.  Do we have a
  


11     second to table until next week?
  


12          MR. MASHBURN:  Matt Mashburn, second.
  


13          MR. RAFFENSPERGER:  Okay.  All those in favor,
  


14     signify by saying aye.
  


15          THE BOARD MEMBERS:  Aye.
  


16          MR. RAFFENSPERGER:  Motion carries.  Okay.  Next
  


17     case?
  


18          MS. WATSON:  Next case is 2020-138, Pickens County.
  


19     We’ve received three complaints that alleged Pickens
  


20     County advance voting site did not have the basic
  


21     accessibility features needed for persons with
  


22     disabilities and that the advance voting site was not
  


23     equipped with poll workers who were trained to assist the
  


24     disabled.  Poll workers were interrogating voters to
  


25     determine the nature of their disability.
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 1          MR. SPENCER:  Okay.  So I’m going to log out.
  


 2          MS. WATSON:  Investigation revealed the location was
  


 3     visited and evaluated as to the space requirements for
  


 4     those with handicapped access.  It was found that areas
  


 5     within the location were not in compliance with the space
  


 6     needed and required by the Americans with Disabilities Act
  


 7     space allowance and reach range standards.  It was noted
  


 8     that there were electrical cords that could hamper the
  


 9     ability of a person in a wheelchair or that may have sight
  


10     issues.  Our recommendation is for Pickens County Board of
  


11     Registration and Elections and Pickens County Election
  


12     Supervisor Julianne Roberts be referred to the AG’s Office
  


13     for a violation of 21-2-265(b).
  


14          MR. RAFFENSPERGER:  Okay.  Is anyone here from
  


15     Pickens County?
  


16          MS. WATSON:  No, sir.
  


17          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


18     Board?
  


19          MS. LE:  I move -- this is Anh Le.  I move to accept
  


20     the recommendation and send this to the AG’s Office.
  


21          MR. RAFFENSPERGER:  Do we have a second?
  


22          MR. MASHBURN:  Matt Mashburn, second.
  


23          MR. RAFFENSPERGER:  Any further discussion?  All
  


24     those in favor of sending this to the Attorney General’s
  


25     Office for case 2020-138, signify by saying aye.
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 1          THE BOARD MEMBERS:  Aye.
  


 2          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 3     Thank you.  Next case?
  


 4          MS. WATSON:  Next case is 2020-161, Banks County.  On
  


 5     November 3rd, 2020, an investigator with our office
  


 6     observed campaigning while conducting a site inspection on
  


 7     Banks County polling precinct during the 2020 general
  


 8     election.  The investigator observed a campaign hat
  


 9     bearing the name of a candidate on the ballot resting on
  


10     the dashboard of a vehicle parked near the entrance of the
  


11     polling precinct.  The hat was in plain view to voters
  


12     entering the polling precinct.
  


13          Investigation revealed that the investigator observed
  


14     a vehicle parked in the handicapped space with a hat
  


15     displaying Trump 2020 displayed on the dash.  The vehicle
  


16     was within approximately 15 feet of the edge of the
  


17     building.  The person identified as associated with the
  


18     hat was a Patrick Cayson [ph.].  Mr. Cayson left the hat
  


19     in the car and was not aware that he was in violation of
  


20     the no campaigning law.  Recommendation is to issue a
  


21     letter of instruction to Patrick Cayson.  Mr. Cayson did
  


22     call and reports that this did occur, and he was unaware
  


23     of the violation but is now aware of the violation and
  


24     will be careful in the future as to where he leaves any
  


25     material with campaign literature on it at a polling
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 1     location.  There is no one on the call.
  


 2          MR. RAFFENSPERGER:  Okay.
  


 3          MR. MASHBURN:  This is Matt Mashburn.  I agree a
  


 4     letter of instruction is proper, and so I move that we
  


 5     issue a letter of instruction.
  


 6          MR. RAFFENSPERGER:  Do we have a second?
  


 7          MS. LE:  Anh Le, I’ll second that.
  


 8          MR. RAFFENSPERGER:  Any further discussion?  All
  


 9     those in favor, please signify by saying aye.
  


10          THE BOARD MEMBERS:  Aye.
  


11          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


12     Next case?
  


13          MS. WATSON:  Next case is 2020-212, Douglas County.
  


14     The Secretary of State’s Office opened this investigation
  


15     following an allegation that the Douglas County Board of
  


16     Elections and Registration failed to ensure and verify
  


17     that all votes on memory cards were uploaded into the
  


18     elections management tabulation system.  Investigations
  


19     revealed Douglas County Director Milton Kidd reported to
  


20     our office that he had identified a memory card containing
  


21     votes that had not been included in the initial
  


22     certification as the memory card was not uploaded.  This
  


23     was discovered as a result of the state-wide audit when
  


24     Douglas County realized they had more ballots on hand than
  


25     the count submitted for certifications.
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 1          A Tiana Harvey [ph.] with the Dominion Voting System
  


 2     advised she may not have checked all the tabulation --
  


 3     tabulators, resulting in missing this memory card.  She
  


 4     also stated that at the time, she was not aware there was
  


 5     a process to verify the data had successfully uploaded.
  


 6     The number of votes on the memory card was 293.  The
  


 7     results were corrected and recertified on November 17th,
  


 8     2020.  We recommend that Milton Kidd, the Douglas County
  


 9     Elections Director, be bound over to the AG’s Office for
  


10     State Election Board rule 183-1-12-.12(b), consolidation
  


11     of results.
  


12          MR. RAFFENSPERGER:  Okay.  Anyone here from Douglas
  


13     County?
  


14          MS. WATSON:  Yes, I believe Milton Kidd.
  


15          MR. LINKOUS:  Yes, and Bill Linkous on behalf of
  


16     Douglas County Board of Election is here.  Can you hear
  


17     me?
  


18          MR. RAFFENSPERGER:  Yes.  Go ahead.
  


19          MR. LINKOUS:  Okay.  Thank you, and good afternoon,
  


20     Mr. Secretary and Board members.  My name is Bill Linkous.
  


21     I’m here representing the Douglas County Board of
  


22     Elections and Milton Kidd, the Director, who I believe is
  


23     also on the call.  We are going to be asking and
  


24     requesting of the Board either dismissal or a letter of
  


25     instruction as to this issue, and the reason is that the
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 1     facts here are pretty simple.  They show a simple, self-
  


 2     reported computer issue that really was no one’s fault.
  


 3     It was immediately corrected and which has not occurred
  


 4     since.
  


 5          The November 2020 election was only the second time
  


 6     that Douglas County had used the current election system
  


 7     from an IT standpoint.  Although they had requested
  


 8     additional training earlier in the year, the training
  


 9     received by Douglas County as to this issue amounted only
  


10     to a general overview of the new system.  They were told
  


11     to lean heavily on the Dominion county technician that was
  


12     provided, and they did so.  The problem occurred when the
  


13     technician, who was mentioned in the report, was loading
  


14     the memory cards into the system.  There was no intent to
  


15     do anything wrong here.  It was all something that was
  


16     according to the process, but what happened was the
  


17     technician was handling the uploading of the memory cards
  


18     and as to one card, she believed that the card had
  


19     uploaded, but it did not upload.  No one is sure why the
  


20     memory card did not upload, but all of the other memory
  


21     cards uploaded correctly in the -- during the process.
  


22          So the problem with the memory card was discovered
  


23     during the risk-limiting audits/hand recount process.
  


24     When the technician discovered during the recount that the
  


25     CF card did not upload successfully, Douglas County
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 1     immediately reported it to the State.  The technician also
  


 2     immediately called both her regional manager and the
  


 3     Dominion trainer to prevent this CF card issue from
  


 4     happened in the future.  The regional manager had not been
  


 5     trained on how to double check CF card upload.  The
  


 6     Dominion trainer knew how to do it and tried to walk the
  


 7     technician through the process of double-checking CF card
  


 8     upload, but it was not a simple task that could be easily
  


 9     explained over the phone.  The bottom line is that neither
  


10     the technician nor her regional manager had the training
  


11     to respond to this IT issue through the CF card result
  


12     verification process.
  


13          However, they were able to correct the issue, and
  


14     Douglas County recertified the election without any
  


15     problems.  It has since instituted full correctives
  


16     measures and conducted the January 2021 runoff election
  


17     with no issues or problems either of this sort or any
  


18     other.  There was never a problem with an envelope or a
  


19     container being misplaced or improperly opened or even
  


20     overlooked as the report indicates.  To the extent that
  


21     the report indicates that, it’s simply not correct.
  


22     Therefore, we would contend that there is no violation of
  


23     the OCGA section or the State Board regulations that are
  


24     cited.  Simply, the process was going on and simply a card
  


25     just didn’t take as the process was going on properly and
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 1     according to the law.  So because there was no violation
  


 2     of any law or rule and because this is a technical issue
  


 3     over which Douglas County’s election system had basically
  


 4     no control, we would respectfully request that the Board
  


 5     either dismiss the case or issue a letter of instruction
  


 6     instructing the folks at the County to continue to use the
  


 7     current corrective reconciliation methods that they have
  


 8     put in place since this issue was discovered.
  


 9          And in summary, we believe that there wouldn’t really
  


10     be any purpose in sending this issue to the AG’s Office
  


11     because it essentially was something we could not have
  


12     spotted beforehand and was done -- everything possible was
  


13     done to correct it the second that it was discovered nor
  


14     was there any intent to break any rules or regulations.
  


15     And so we would respectfully -- respectfully again request
  


16     that it either be dismissed or a letter of instruction be
  


17     issued.  Thank you.
  


18          MR. RAFFENSPERGER:  Thank you.  Anyone else want to
  


19     speak on this case?  Members of the Board, what is your
  


20     position towards this case?
  


21          MR. WORLEY:  (very distorted sound) Mr. Secretary,
  


22     David Worley.  I find the lawyer’s argument very
  


23     persuasive, and I move to --
  


24          MR. MASHBURN:  David Worley, we couldn’t hear you.
  


25          MR. RAFFENSPERGER:  Yeah, you’re all breaking up.
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 1     You sound like you’re -- we can’t understand you.
  


 2          MR. MASHBURN:  I have a question while David is
  


 3     working on his technical difficulties to the attorney.
  


 4     How did it -- how did it come to be that in the original
  


 5     count in the initial election certification results it
  


 6     didn’t show up that there were 293 more voters than votes?
  


 7          MR. LINKOUS:  I can’t answer with specifics on that
  


 8     except to say that because the process was changed, they -
  


 9     - they were unfamiliar with the process to request the
  


10     voter list, and the new process that was put in place took
  


11     longer, and it was never laid out fully in training.  So
  


12     that -- that’s the best that I can determine for why it
  


13     didn’t turn up.  Obviously, that issue, if there is one,
  


14     has definitely been corrected.  They have fully instructed
  


15     themselves on how to double check the vote process during
  


16     the initial certification process.
  


17          MR. MASHBURN:  Thank you.
  


18          MR. RAFFENSPERGER:  Okay.  What is the will of the
  


19     Committee?
  


20          MS. LE:  This is Anh Le.  I’m sorry, David Worley, if
  


21     I don’t know your motion, and I don’t -- if it’s to send
  


22     to the AG, I would second that.  If it’s not, I would move
  


23     -- well, is there a motion?  Sorry.  Is there a motion
  


24     from David Worley?
  


25          MR. RAFFENSPERGER:  Couldn’t hear it, so Ms. Le, you
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 1     can make the motion.
  


 2          MS. LE:  Okay.  Thank you.  I would make the motion
  


 3     to send this case to the Attorney General’s Office.
  


 4          MR. RAFFENSPERGER:  Do we have a second?
  


 5          MR. MASHBURN:  Matt Mashburn, second.
  


 6          MR. RAFFENSPERGER:  Okay.  Any further comment?  All
  


 7     those in favor of sending this to the Attorney General’s
  


 8     Office, signify by saying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


11     motion carries.  Last case.
  


12          MS. WATSON:  Last case is 2020-235, Paulding County.
  


13     The Secretary of State’s Office opened this investigation
  


14     following a complaint alleging that a William Bell Price
  


15     an attorney from Panama City, Florida publicly shared his
  


16     brother’s Georgia address while giving a speech at the
  


17     local Republican Party headquarters on November 7th, 2020
  


18     and encouraged fellow GOP supporters to use his brother’s
  


19     address to illegally vote in Georgia’s upcoming election,
  


20     which was determined to be the January 5th, 2021 general
  


21     election runoff and the January 5th, 2021 special election
  


22     runoff, a potential violation of Georgia election code.
  


23          The preliminary investigation by the Secretary of
  


24     State’s Office uncovered that the Respondent knowingly and
  


25     intentionally completed an online application to register
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 1     to vote in Georgia using his brother’s address in Paulding
  


 2     County, Georgia.  Investigation revealed William Price did
  


 3     submit a voter registration application online on November
  


 4     8th, 2020 through the online voter registration portal.
  


 5     He was placed in a pending status until additional
  


 6     documentation was provided.  The voter registration number
  


 7     issued was 2199454.  The address used was his brother’s
  


 8     address in Paulding County.  The IP address that submitted
  


 9     the voter registration returns to Panama City, Florida.
  


10          The video that was posted online shows Mr. Price
  


11     telling his audience that he is moving to his brother’s
  


12     house in Hiram, Georgia to register to vote and invited 2
  


13     million Floridians to join him in using his brother’s
  


14     address to vote in Georgia and detailed his plan on how he
  


15     was going to execute his plan to vote in January 2021.  He
  


16     went on to describe how he arranged mail and configured
  


17     the set-up for utility bills to vote in Georgia.  Mr.
  


18     Price’s brother, Frederick Price [ph.] was contacted and
  


19     stated he knew nothing of his brother’s plan or scheme.
  


20     In an article, Mr. William Price denied registering to
  


21     vote in Georgia and then acknowledged that he submitted
  


22     the registration to expose the Democrats he alleged were
  


23     trying to vote illegally.  We recommend William Bell
  


24     Bandon Price be referred to the Attorney General’s Office
  


25     for 21-2-561, 21-2-562, and 21-2-571, and 21-2-603.
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 1          MR. RAFFENSPERGER:  Okay.  Is there anyone?
  


 2          MS. WATSON:  There is not.
  


 3          MR. RAFFENSPERGER:  Okay.  Board?
  


 4          MR. MASHBURN:  Matt Mashburn.  I agree with the
  


 5     recommendation and move that we accept it.
  


 6          MR. RAFFENSPERGER:  Okay. Do we have a second?
  


 7          MR. WORLEY:  I second it.
  


 8          MR. RAFFENSPERGER:  Okay.  All those in favor of --
  


 9     any comments, conversation?  Hearing none, all those in
  


10     favor of the motion for case 2020-235, signify by saying
  


11     yes, aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


14     Okay.  Well, members, I’m very grateful.  We had a lot of
  


15     cases today.  Plus, we had nearly an hour with Carter
  


16     Jones about his observation as our Fulton County monitor
  


17     during the election.  I understand that next week will be
  


18     a busy week also.  Plus, we’ll have cases that we’ve
  


19     tabled.  We’ll have additional information for your
  


20     consideration at that time.  If anyone does have any
  


21     comments that they would like to add, I would entertain a
  


22     motion for adjournment right now.
  


23          MR. WORLEY:  So moved.
  


24          MR. MASHBURN:  Matt Mashburn, I move to adjourn.
  


25          MR. RAFFENSPERGER:  Okay.  Second?
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 1          MS. SULLIVAN:  Second.
  


 2          MR. RAFFENSPERGER:  All those in favor?
  


 3          THE BOARD MEMBERS:  Aye.
  


 4          MR. RAFFENSPERGER:  Meeting is adjourned.  Thank you
  


 5     very much.
  


 6          (Meeting adjourned 4PM)
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		teaching (1)

		team (4)

		teams (2)

		tear (3)
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		telling (7)

		temp (1)

		Temple (11)

		temporarily (1)

		temporary (3)

		ten (4)

		tenants (3)

		Tennessee (2)

		tenuous (1)

		Teresa (1)

		term (1)

		terminated (1)

		terms (8)

		terrible (3)

		Terry (1)

		tested (3)

		testing (6)

		texted (1)

		thankless (1)

		Thanks (5)

		theater (2)

		theft (1)

		Thelma (1)

		therefore (8)

		thinking (4)

		third (5)

		thirteen (1)

		thirty (1)

		thirty- (1)

		THOMAS (34)

		though (7)

		thought (16)

		thoughts (1)

		thousand (1)

		threat (1)

		threatening (1)

		threats (1)

		three (20)

		throughout (2)

		throw (1)

		thrown (1)

		Thursday (1)

		Tiana (1)

		tie (2)

		tied (1)

		Tiffany (5)

		tighten (1)

		tightened (1)

		timeframe (2)

		timeline (1)

		timelines (2)

		timely (4)

		times (12)

		Timothy (1)

		Tina (1)

		tinkering (1)

		titled (1)

		today (24)

		together (5)

		token (1)

		tokens (1)

		told (33)

		tomorrow (1)

		tons (1)

		Tonya (1)

		took (15)

		tool (1)

		toolbar (1)

		top (5)

		total (2)

		touch (1)

		tour (2)

		towards (6)

		Tower (1)

		town (3)

		trach (1)

		track (1)

		track-type (1)

		train (1)

		trained (10)

		trainer (2)

		trainers (1)

		training (49)

		trainings (1)

		transferred (3)

		transit (2)

		transition (1)

		transmit (4)

		transmitted (3)

		transparency (3)

		transparent (2)

		transparently (1)

		travel (1)

		traveled (1)

		traveling (2)

		Travis (2)

		treat (2)

		treatment (1)

		tremendous (1)

		trickier (1)

		tried (10)

		trouble (2)

		Troup (4)

		Troutman (2)

		Trudy (6)

		true (5)

		trump (2)

		trust (6)

		trusted (1)

		trustworthy (1)

		truth (1)

		try (7)

		trying (20)

		Tuesday (2)

		turn (7)

		turned (14)

		turning (1)

		turnout (1)

		turnover (1)

		twelve (1)

		twenty-four (1)

		twice (4)

		two (55)

		type (4)

		types (1)

		typo (1)

		typos (1)



		U

		UK (1)

		ultimately (3)

		unable (5)

		unanimously (1)

		unanswerable (1)

		unattended (2)

		unaware (3)

		uncle (2)

		uncontested (2)

		uncovered (1)

		undeliverable (1)

		under (17)

		underhanded (1)

		undermine (1)

		underscore (1)

		understood (4)

		undisputed (1)

		unemployment (2)

		unfamiliar (1)

		Unfort (1)

		unfortunately (6)

		UNG (1)

		uniform (1)

		unintentionally (1)

		unit (3)

		United (1)

		units (5)

		University (7)

		unless (1)

		unlike (1)

		unlocked (1)

		unmute (12)

		unmuted (2)

		unmuting (1)

		unopposed (6)

		unpaid (2)

		unprocessed (2)

		unprofessional (1)

		unqualified (1)

		unregistered (1)

		unrelated (2)

		unresolved (1)

		unsalvageable (1)

		unsealed (2)

		unsecure (1)

		unsecured (2)

		unsophisticated (1)

		unsubstantiated (1)

		unusual (1)

		unusually (1)

		UOCAVA (1)

		up (70)

		upcoming (4)

		update (2)

		updated (2)

		updating (1)

		upload (5)

		uploaded (5)

		uploading (1)

		upon (5)

		urge (1)

		urged (1)

		urging (1)

		use (8)

		used (11)

		using (6)

		usually (4)

		utility (1)

		utilize (1)

		utilizing (3)



		V

		vacancies (3)

		vacancy (3)

		vaccine (1)

		valid (1)

		validity (1)

		Valley (2)

		value (1)

		various (3)

		vehicle (12)

		Velazquez (5)

		vendor (1)

		verification (5)

		verified (8)

		verify (7)

		verifying (1)

		versus (1)

		vet (1)

		vetoed (1)

		vetted (1)

		via (2)

		Vice (2)

		video (4)

		view (3)

		vigorous (1)

		violate (1)

		violated (6)

		violating (3)

		violation (68)

		violations (11)

		Virginia (2)

		visited (1)

		visits (1)

		voice (1)

		void (1)

		volume (1)

		voluntarily (1)

		voluntary (1)

		volunteered (1)

		vote (99)

		voted (59)

		voter (117)

		voters (44)

		votes (14)

		voting (91)



		W

		wagon (1)

		wait (2)

		waiting (2)

		waived (1)

		walk (3)

		walked (4)

		wall (3)
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		watch (1)
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		watching (1)

		water (6)
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		way (16)

		wearing (4)

		website (1)

		Webster (6)

		Wednesday (2)

		week (18)

		weekends (1)

		weeks (7)

		welcomed (1)

		welcoming (1)

		well-founded (1)

		well-known (1)

		well-run (1)

		Wells (1)

		Wesley (2)

		western (1)

		whatnot (1)

		whatsoever (1)

		wheelchair (1)

		wherever (1)

		White (1)

		whoa (3)

		whole (5)

		whose (2)

		Wilkes (9)

		willful (2)

		willfully (4)

		willfulness (2)

		William (4)

		Williams (41)

		willing (3)

		willingly (2)

		willingness (1)

		Willis (4)

		Wilowski (1)

		Wilson (4)

		Wimbush (3)

		window (1)

		Winters (2)

		wish (4)

		wishes (3)

		wishing (1)

		Wite- (1)

		Wite-Out (1)

		withdraw (3)

		withdrawing (1)

		withdrew (1)

		within (27)

		without (9)

		witness (1)

		witnessed (2)

		witnesses (4)

		Witt (5)

		Wolf (1)

		woman (1)

		wondering (3)

		Wood (1)

		Woods (6)

		word (1)

		words (1)

		work (16)

		worked (3)

		worker (16)

		workers (19)

		working (15)

		works (4)

		World (4)

		worldwide (1)

		Worley (119)

		worst (6)

		wounds (1)

		Wright (21)

		write (3)

		written (4)

		wrong (14)

		wrongfully (1)

		wrote (2)



		Y

		yard (1)

		Yarissa (4)

		Yasmin (1)

		year (8)

		yearly (1)

		years (24)

		yell (2)

		yelling (1)

		yes/no (1)

		yesterday (4)

		yield (3)

		yielded (1)

		York (12)

		Youmans (1)

		young (6)

		younger (1)



		Z

		zoning (1)

		Zoom (2)



		[

		[ph] (65)

		[sic] (11)



		A

		activists’ (1)

		AG’s (44)

		Anderson’s (2)

		Andrews’ (1)

		another’s (1)

		anybody’s (1)

		applicant’s (1)

		applicants’ (1)

		aren’t (2)

		attorney’s (6)



		B

		Board’s (3)

		brother’s (8)



		C

		can’t (14)

		candidate’s (1)

		Carter’s (1)

		City’s (1)

		Clark’s (1)

		clerk’s (2)

		complainant’s (1)

		couldn’t (9)

		counsel’s (1)

		County’s (8)

		Court’s (1)



		D

		David’s (2)

		didn’t (32)

		doesn’t (13)

		don’t (91)

		driver’s (3)

		Dunlap’s (1)



		E

		elector’s (1)

		Eveler’s (2)

		everybody’s (1)



		F

		father’s (2)

		Frances’ (2)

		Fulton’s (7)



		G

		General’s (37)

		Georgia’s (1)

		Governor’s (1)

		Gray’s (1)

		Green’s (2)



		H

		hadn’t (4)

		hasn’t (1)

		haven’t (2)

		Haywood’s (2)

		he’ll (3)

		he’s (6)

		here’s (2)

		Hyde’s (1)



		I

		I’d (17)

		I’ll (48)

		I’m (104)

		I’ve (12)

		inspector’s (1)

		investigator’s (2)

		IRI’s (1)

		Isakson’s (1)

		isn’t (1)

		it’s (79)



		J

		Jones’ (1)

		Julio’s (1)



		K

		Kenya’s (1)



		L

		Lamar’s (1)

		lawyer’s (1)

		Le’s (1)

		Let’s (4)



		M

		ma’am (10)

		manager’s (2)

		Mashburn’s (4)

		Mayor’s (1)

		McGowan’s (1)

		members’ (1)



		N

		Nigeria’s (1)



		O

		o’clock (5)

		one’s (1)

		opponent’s (1)



		P

		party’s (1)

		people’s (2)

		person’s (1)

		Pless’ (1)

		Powell’s (1)

		Price’s (1)



		R

		Registrar’s (7)

		Robert’s (1)

		Russell’s (1)



		S

		Shaver’s (1)

		she’s (15)

		shouldn’t (1)

		Smith’s (2)

		son’s (1)

		State’s (15)

		Sullivan’s (2)



		T

		Taylor’s (1)

		that’d (1)

		that’s (90)

		there’s (33)

		they’d (1)

		they’ll (1)

		they’re (10)

		they’ve (10)



		V

		voter’s (5)



		W

		wasn’t (18)

		Watson’s (2)

		we’d (7)

		We’ll (15)

		we’re (23)

		we’ve (11)

		Wednesday’s (3)

		week’s (2)

		weren’t (1)

		what’s (8)

		who’d (1)

		Who’s (3)

		winner’s (1)

		won’t (3)

		Worley’s (5)

		wouldn’t (9)

		Wright’s (1)



		Y

		y’all (7)

		you’d (6)

		you’ll (2)

		you’re (22)

		you’ve (6)
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S E C R E T A R Y  R A F F E N S P E R G E R  W A R N I N G :  ' M O V I N G '  T O  G E O R G I A
T E M P O R A R I L Y  I N  O R D E R  T O  V O T E  I N  J A N .  5  R U N O F F  I S  I L L E G A L  A N D
W I L L  B E  P R O S E C U T E D


(ATLANTA) – Secretary of State Brad Raffensperger issued a warning Friday to out-of-state partisans


seeking to vote in the Jan. 5 runoff election for Senate: Moving to the state with the sole purpose of


voting and leaving is illegal and is considered voter fraud. Per O.C.G.A § 21-2-561, it is a felony to


register to vote in Georgia if you are not a resident of Georgia with no intention of leaving and is


punishable by up to 10 years in jail and a $100,000 �ne.


“Let me be clear, those who come to Georgia with the intention of voter fraud will be prosecuted,” said


Secretary Raffensperger. “We thoroughly investigate every single allegation of voter fraud. Anyone is


welcome to move to the state named the No. 1 place to do business. However, let me warn anyone


attempting election mischief: If you illegally participate in our elections, you might be spending a lot


more time in Georgia than you planned.”


Secretary of State Brad Raffensperger has a team of seasoned investigators who have been looking into


every allegation of illegal voting and fraud. The secretary’s investigators will look into voter fraud


allegations, including any allegations of non-residents registering to vote or voting.


The secretary’s comments address legitimate concerns raised by statements from Andrew Yang, the


former Democratic presidential candidate who said he would “move” to Georgia for the runoff. He later


clari�ed that he will not register to vote.


“Anyone moving to our state to attempt to illegally in�uence the election could face a hefty �ne and the


possibility of up to 10 years behind bars,” said Deputy Secretary of State Jordan Fuchs. “Do you value


your freedom? If so, don’t commit voter fraud in Georgia.”


The Secretary of State asks all to report any suspicion of voter fraud.  Citizens may use the online


reporting form at https://sos.ga.gov/cgi-bin/EMailStopVoterFraud.asp or call the Voter Fraud Hotline at


877-725-9797 to report questionable elections activity. A POST-certi�ed investigator will contact them


for more information if needed.
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Document: O.C.G.A. § 21-2-384


O.C.G.A. § 21-2-384


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 10. ABSENTEE VOTING


§ 21-2-384. Preparation and delivery of supplies; mailing of ballots; oath of absentee electors and persons assisting absentee electors; master list of ballots sent;
challenges; electronic transmission of ballots


(a)


(1) The superintendent shall, in consultation with the board of registrars or absentee ballot clerk, prepare, obtain, and deliver before the date specified in paragraph (2) of this subsection an adequate supply of official


absentee ballots to the board of registrars or absentee ballot clerk for use in the primary or election or as soon as possible prior to a runoff. Envelopes and other supplies as required by this article may be ordered by


the superintendent, the board of registrars, or the absentee ballot clerk for use in the primary or election.


(2) The board of registrars or absentee ballot clerk shall mail or issue official absentee ballots to all eligible applicants not more than 49 days but not less than 45 days prior to any presidential preference primary,


general primary other than a municipal general primary, general election other than a municipal general election, or special primary or special election in which there is a candidate for a federal office on the ballot; 22


days prior to any municipal general primary or municipal general election; and as soon as possible prior to any runoff. In the case of all other special primaries or special elections, the board of registrars or absentee


ballot clerk shall mail or issue official absentee ballots to all eligible applicants within three days after the receipt of such ballots and supplies, but no earlier than 22 days prior to the election; provided, however, that


should any elector of the jurisdiction be permitted to vote by absentee ballot beginning 49 days prior to a primary or election, all eligible applicants of such jurisdiction shall be entitled to vote by absentee ballot


beginning 49 days prior to such primary or election. As additional applicants are determined to be eligible, the board or clerk shall mail or issue official absentee ballots to such additional applicants immediately upon


determining their eligibility; provided, however, that no absentee ballot shall be mailed by the registrars or absentee ballot clerk on the day prior to a primary or election and provided, further, that no absentee ballot


shall be issued on the day prior to a primary or election. The board of registrars shall, within the same time periods specified in this subsection, electronically transmit official absentee ballots to all electors who have


requested to receive their official absentee ballot electronically and are entitled to vote such absentee ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 42 U.S.C. Section 1973ff, et seq., as


amended.


(3) The date a ballot is voted in the registrar's or absentee ballot clerk's office or the date a ballot is mailed or issued to an elector and the date it is returned shall be entered on the application record therefor.


(4) The delivery of an absentee ballot to a person confined in a hospital may be made by the registrar or clerk on the day of a primary or election or during a five-day period immediately preceding the day of such


primary or election.


(5) In the event an absentee ballot which has been mailed by the board of registrars or absentee ballot clerk is not received by the applicant, the applicant may notify the board of registrars or absentee ballot clerk and


sign an affidavit stating that the absentee ballot has not been received. The board of registrars or absentee ballot clerk shall then issue a second absentee ballot to the applicant and cancel the original ballot issued. The


affidavit shall be attached to the original application. A second application for an absentee ballot shall not be required.


(b) Except for ballots voted within the confines of the registrar's or absentee ballot clerk's office, in addition to the mailing envelope addressed to the elector, the superintendent, board of registrars, or absentee ballot


clerk shall provide two envelopes for each official absentee ballot, of such size and shape as shall be determined by the Secretary of State, in order to permit the placing of one within the other and both within the


mailing envelope. On the smaller of the two envelopes to be enclosed in the mailing envelope shall be printed the words "Official Absentee Ballot" and nothing else. On the back of the larger of the two envelopes to be


enclosed within the mailing envelope shall be printed the form of oath of the elector and the oath for persons assisting electors, as provided for in Code Section 21-2-409, and the penalties provided for in Code Sections


21-2-568, 21-2-573, 21-2-579, and 21-2-599 for violations of oaths; and on the face of such envelope shall be printed the name and address of the board of registrars or absentee ballot clerk. The larger of the two


envelopes shall also display the elector's name and voter registration number. The mailing envelope addressed to the elector shall contain the two envelopes, the official absentee ballot, the uniform instructions for the


manner of preparing and returning the ballot, in form and substance as provided by the Secretary of State, provisional absentee ballot information, if necessary, and a notice in the form provided by the Secretary of


State of all withdrawn, deceased, and disqualified candidates and any substitute candidates pursuant to Code Sections 21-2-134 and 21-2-155 and nothing else. The uniform instructions shall include information


specific to the voting system used for absentee voting concerning the effect of overvoting or voting for more candidates than one is authorized to vote for a particular office and information concerning how the elector


may correct errors in voting the ballot before it is cast including information on how to obtain a replacement ballot if the elector is unable to change the ballot or correct the error.


(c) (1) The oaths referred to in subsection (b) of this Code section shall be in substantially the following form: 


I, the undersigned, do swear (or affirm) that I am a citizen of the United States and of the State of Georgia; that I possess the qualifications of an elector required by the laws of the State of Georgia; that I am entitled


to vote in the precinct containing my residence in the primary or election in which this ballot is to be cast; that I am eligible to vote by absentee ballot; that I have not marked or mailed any other absentee ballot, nor


will I mark or mail another absentee ballot for voting in such primary or election; nor shall I vote therein in person; and that I have read and understand the instructions accompanying this ballot; and that I have


carefully complied with such instructions in completing this ballot. I understand that the offer or acceptance of money or any other object of value to vote for any particular candidate, list of candidates, issue, or list of


issues included in this election constitutes an act of voter fraud and is a felony under Georgia law.


Signature or Mark of Elector


Printed Name of Elector 
Oath of Person Assisting Elector (if any): 
I, the undersigned, do swear (or affirm) that I assisted the above-named elector in marking such elector's absentee ballot as such elector personally communicated such elector's preference to me; and that such
elector is entitled to receive assistance in voting under provisions of subsection (a) of Code Section 21-2-409. 
This, the day of , .


Signature of Person Assisting


Elector


Printed Name of Person


Assisting Elector 
Reason for assistance (Check appropriate square): 
[] Elector is unable to read the English language. 
[] Elector requires assistance due to physical disability. 
The forms upon which such oaths are printed shall contain the following information: 
Georgia law provides that any person who knowingly falsifies information so as to vote illegally by absentee ballot or who illegally gives or receives assistance in voting, as specified in Code Section 21-2-568 or 21-2-
573, shall be guilty of a felony.


(2) In the case of absent uniformed services or overseas voters, if the presidential designee under Section 705(b) of the federal Help America Vote Act promulgates a standard oath for use by such voters, the


Secretary of State shall be required to use such oath on absentee ballot materials for such voters and such oath shall be accepted in lieu of the oath set forth in paragraph (1) of this subsection.


(d) Each board of registrars or absentee ballot clerk shall maintain for public inspection a master list, arranged by precincts, setting forth the name and residence of every elector to whom an official absentee ballot has


been sent. Absentee electors whose names appear on the master list may be challenged by any elector prior to 5:00 P.M. on the day before the primary or election.


(e) The State Election Board shall by rule or regulation establish procedures for the transmission of blank absentee ballots by mail and by electronic transmission for all electors who are entitled to vote by absentee


ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20302, et seq., as amended, and by which such electors may designate whether the elector prefers the transmission of


such ballots by mail or electronically, for use in county, state, and federal primaries, elections, and runoffs in this state and, if the Secretary of State finds it to be feasible, for use in municipal primaries, elections, and


runoffs. If no preference is stated, the ballot shall be transmitted by mail. The State Election Board shall by rule or regulation establish procedures to ensure to the extent practicable that the procedures for transmitting


such ballots shall protect the security and integrity of such ballots and shall ensure that the privacy of the identity and other personal data of such electors who are entitled to vote by absentee ballot under the federal
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            STATE ELECTION BOARD MEETING AND HEARINGS 


                        STATE OF GEORGIA 


 --------------------------------------------------------------- 


          The above-entitled State Election Board meeting was 


     held before Patrick Stephens, Certified Court Reporter,  


     in and for the State of Georgia, commencing at 10:02 a.m.  


     on this, the 11th day of September, 2018, in the State 


     Capitol Building, Room 341, Atlanta, Georgia 30334. 


 ------------------------------------------------------ 


                        TRANSCRIPT LEGEND 


-         (Interjection of thought for clarification) 


--        (Interruption of thought) 


...       (Trailing off or did not complete thought) 


(ph)      (Phonetically) 


[sic]     (In its original form)  
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1      ( P R O C E E D I N G S )                    9:02 A.M. 


2           VICE CHAIR SULLIVAN:  Good morning.  We’ll go ahead 


3      and call this meeting -- the State Election Board meeting 


4      to order.  We’ll start with the invocation and pledge of 


5      allegiance.  Judge Simpson’s agreed to give the invocation 


6      this morning. 


7           JUDGE SIMPSON:  Let us pray.  Lord, we come today 


8      remembering the victims and first responders that perished 


9      in the attacks on 9/11, 17 years ago.  We pray for their -- 


10      and we pray for their souls and ask continuing comfort and 


11      peace to their families. 


12           We also thank you for the brave men and women who have 


13      stood and defended us from further similar attacks these 


14      last 17 years.  Continue to bless and protect them and us 


15      from further harm.  We thank you for the freedoms we enjoy 


16      as a result of their sacrifices and protections we’ve been 


17      privileged to have as a result of their service. 


18           Soften the hearts of our enemies, guide their thoughts 


19      toward reconciliation and peace and away from terror and 


20      retaliation.  In our work today, keep us devoted to our 


21      obligation to strive to ensure open, fair, honest and 


22      accurate elections for our citizens and our leaders, and 


23      bless our leaders as they lead us in the right. 


24           Keep us always mindful of the principles for which the 


25      Georgia flag stands -- wisdom, justice and moderation -- 
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1      and let these principles guide us in all of our actions 


2      today.  In Jesus name, we pray.  Amen. 


3           AUDIENCE:  Amen. 


4           JUDGE SIMPSON:  Please stand. 


5           AUDIENCE:  (Complies with request.) 


6           JUDGE SIMPSON:  (Collective.)  I pledge allegiance to 


7      the Flag of the United States of America, and to the 


8      Republic for which it stands, one nation under God, 


9      indivisible, with liberty and justice for all. 


10           VICE CHAIR SULLIVAN:  The first item on our agenda is 


11      the approval of the minutes from the State Election Board 


12      meeting of April 3, 2018, and the Special Called State 


13      Election Board meeting of August 7, 2018.  I believe all of 


14      the board members have -- have those minutes.  If there are 


15      not any suggestive changes to those minutes, I’d entertain 


16      a motion to approve them both. 


17           MR. WORLEY:  I’ll make a motion that we approve the 


18      minutes of April 3rd and August 7th. 


19           SENATOR HARP:  And I second that. 


20           VICE CHAIR SULLIVAN:  Motion and second.  Any 


21      discussion?  All in favor, please vote by saying, Aye. 


22           JUDGE SIMPSON:  Aye. 


23           MR. WORLEY:  Aye. 


24           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  And that 


25      motion carries.  The next item on our agenda is public 
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1      comment unrelated to any of the cases that are listed here. 


2       Each person who has signed up to speak will be allowed 2 


3      minutes to speak, and we’ll go ahead and get started with 


4      that.  Mr. Raymond Davis, if you would, raise your hand. 


5           MR. DAVIS:  (Complies with request.) 


6           VICE CHAIR SULLIVAN:  Someone will bring the mic to 


7      you.  Thank you. 


8           MR. DAVIS:  I’m Raymond G. Davis, Jr.  I would just 


9      like to say -- 


10           VICE CHAIR SULLIVAN:  Okay.  If you could go ahead and 


11      speak -- and say your name and your address for the record. 


12           MR. DAVIS:  I’m Raymond G. Davis, Jr, and my address 


13      is 1214 Bethany Road, Covington, Georgia.  I’m the precinct 


14      manager of Downs precinct in Newton County -- it’s a very 


15      large precinct with well over 6,000 registered voters.   


16           My people are most upset about the fact that you-all 


17      released what party they voted for in the primary.  They 


18      feel like, first of all, that’s unconstitutional and, 


19      secondly, that they (inaudible) -- that you’re going to be 


20      accused of colluding with the Russians anyway.   


21           The second thing is that in the last meeting, when I 


22      was here, was where you cut me off.  I told you I was 


23      hiring students from the high school to work at my 


24      precinct.  I got them from the AP Government class.  I gave 


25      you three reasons why I did it.   
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1           There was a fourth reason, and the fourth reason is 


2      that it benefits the students because each one of them 


3      receives a letter from the Chairman of the Board of 


4      Elections in Newton County, which I encouraged them to keep 


5      and, when they apply to college, to include that letter in 


6      their -- in their file. 


7           The other thing that I want to talk to you about has 


8      to do with truth.  The Atlanta Journal-Constitution is 


9      printing articles almost every day about our voting 


10      process.  I can tell you, as a precinct manager for many, 


11      many years, that the people writing those articles simply 


12      have never served in a voting precinct in Georgia in the 


13      last 20 years. 


14           What they’re saying is not true.  I would refer you to 


15      the August 20th newspaper front page, where it states that 


16      we had no paper backups.  We’ve got yards, and yards and 


17      yards and -- of paper backups.  In addition -- 


18           (Alarm chiming.) 


19           MR. DAVIS:  In addition to that -- 


20           (Alarm chiming.) 


21           VICE CHAIR SULLIVAN:  You can finish your sentence. 


22           MR. DAVIS:  In addition to that, we have a signed 


23      piece of paper with signatures from every single voter that 


24      comes into our precinct and information about them to back 


25      that up with paper backups.   
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1           It’s no longer possible for us to be a Oregon, or a 


2      Washington, or a Southern California, or Illinois or any of 


3      these states where they come up with more voters or more 


4      ballots than they have eligible voters in the territory. 


5           VICE CHAIR SULLIVAN:  Thank you, Mr. Davis, for your 


6      comments.  The next person who signed up is Mr. Gray.  If 


7      you would, identify yourself. 


8           MR. GRAY:  Okay.  My name is Karl Gray. 


9           VICE CHAIR SULLIVAN:  If you could, please state your 


10      address for the record. 


11           MR. GRAY:  Oh.  1656 Harbin, H-A-R-B-I-N, Road, and 


12      that’s Atlanta 30311.  And I do have a case, so I don’t 


13      think it’s proper for me to be speaking at this time.  So 


14      the case number is 2017-079, so I will reserve my comments 


15      until that case comes up. 


16           VICE CHAIR SULLIVAN:  Thank you.  The next person 


17      signed up is Ms. Hall from Ware County.  She’s up here at 


18      the front.  If you would, just state your name and address 


19      for the record. 


20           MS. HALL:  My name is Virginia Hall, address is 1564 


21      King Road, Tifton, Georgia 31793.  I actually have a case 


22      as well.  The case number is 2015-078.  I’ll hold my 


23      comments until then. 


24           VICE CHAIR SULLIVAN:  Thank you.  For those of you who 


25      are here to speak on cases, we will take those cases before 
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1      the other cases that no one is here to speak on in the 


2      interest of your time.  Mr. Tony Paulk? 


3           MR. PAULK:  Good morning.   


4           VICE CHAIR SULLIVAN:  Morning. 


5           MR. PAULK:  My name is Tony Paulk.  That’s P-A-U-L-K. 


6       I live at 242 Miller Road, Douglas, Georgia 31535, and we 


7      also have a case.  I was just told to sign up. 


8           VICE CHAIR SULLIVAN:  Okay.  Can you tell me what case 


9      number it is? 


10           MR. PAULK:  Yes, ma’am.  It is Case Number 2015-067. 


11           VICE CHAIR SULLIVAN:  Thank you.  I’ve made a note of 


12      that. 


13           MR. PAULK:  Okay.  Thank you. 


14           VICE CHAIR SULLIVAN:  Ms. Aretha Hills [sic] has 


15      signed up.  Would you like to speak in public comment or to 


16      one of the cases that are on the agenda? 


17           MS. HILL:  A case on the agenda. 


18           VICE CHAIR SULLIVAN:  You do want to go ahead and 


19      speak in public-comment period or would you wait -- would 


20      you like to wait and speak about the cases? 


21           MS. HILL:  I’ll wait until -- I’ll wait. 


22           VICE CHAIR SULLIVAN:  Okay.  Is anyone else here who 


23      would like to speak during this public-comment period to 


24      the Board?  Okay.  That brings us to the next item on  


25      our agenda, which is the July 26, 2018, petition from  
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1      Ms. Dana Bowers and Ms. Marilyn Marks. 


2           Before we get to consider this petition, I would like 


3      to point out that the petition does not comply with SEB 


4      Rule 183-1-1.01 for submitting a petition.  That rule 


5      requires the petition be verified under oath and this 


6      position -- petition is not.   


7           It contains no verified signatures; it doesn’t list 


8      the post office address of the petitioners; it doesn’t list 


9      the full text of the rule it’s asking to be repealed.  


10      Despite the fact that the petition is procedurally 


11      insufficient, I think we can and should still hear from the 


12      petitioners on their request, so we will do that. 


13           The petition asks that we require the use of paper 


14      ballots statewide for the upcoming November election.  I 


15      will note that the same group that submitted the petition 


16      is asking for the same relief in an ongoing lawsuit they 


17      have filed against this Board.   


18           That request for a relief will be heard in court 


19      tomorrow and the Board has already set forth its position 


20      on that request in our court filings.  So I do not expect 


21      that you will see any change in our position today, but we 


22      will proceed with allowing people who have signed up to 


23      speak to the petition, and we’ll go ahead and do that now.  


24           I have Ms. Bowers signed up to speak.  If you would, 


25      come up to this front desk here.  I’ll be able to turn on 
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1      that microphone.  Thank you, and if you’ll state your name 


2      and address for the record. 


3           MS. BOWERS:  Thank you.  My name is Dana Bowers.  I 


4      live at 3514 Debbie Court, Duluth, Georgia 30097.  I’m a 


5      native Georgian, a regular Georgia voter and a very 


6      concerned citizen. 


7           Just -- just to put on the record, you know, I would 


8      like to submit to the Board our petition with our 


9      signatures.  It is not a state-registered petition, so it 


10      is through Change.org, but we have -- we’re nearing 5,000 


11      signatures on it.   


12           So I would also just like to reiterate what the 


13      petition says.  It says:  We, the undersigned, respectfully 


14      petition the State Election Board to immediately require 


15      the use of hand-marked paper ballots beginning in the 


16      November 2018 election.   


17           Additionally, we would -- we request that the state 


18      board -- the State Election Board immediately conduct an 


19      audit of the voter-registration rolls to ensure that all 


20      voters are properly assigned to the electoral districts in 


21      which they are eligible to vote. 


22           We ask that you consider the following points:  That 


23      you support the requirement of secure paper ballots and 


24      accurate voter assignment to electoral districts for all 


25      Georgia elections.  Please consider that the US national-
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1      security agencies, DHS, voting-system experts, cyber-


2      security experts and the US Senate Select Committee on 


3      Intelligence agree that paper ballots are required for a 


4      secure election. 


5           Georgia uses touchscreen voting machines which cannot 


6      be audited, nor can the election results be verified.  


7      Hand-marked paper ballots are simple for voters to use  


8      and can be rapidly counted by optical scanners.  Georgia 


9      officials use paper ballots and optical scanners for  


10      mail-in ballots and can also use them at polling places  


11      for paper ballots beginning in November.   


12           Hundreds of voters have been disenfranchised because 


13      they were assigned to the wrong district -- wrong electoral 


14      district.  Appropriate ADA-complaint accommodations should 


15      be made for voters who are unable to have a hand-marked -- 


16      to have hand-marked paper ballots. 


17           We understand that the State Election Board has been 


18      supplied with detailed information supporting the 


19      feasibility and the immediate use of hand-marked paper 


20      ballots.  We respectfully request that your immediate 


21      action to stop the use of touchscreen voting machines and 


22      protect the future for our elections with hand-marked paper 


23      ballots and a thorough audit of the voter electoral-


24      district assignments [sic]. 


25           VICE CHAIR SULLIVAN:  Thank you, Ms. Bowers.  Do I 
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1      have a motion -- you would like to submit this to the 


2      Board? 


3           MS. BOWERS:  I would. 


4           VICE CHAIR SULLIVAN:  Do I have a motion to accept Ms. 


5      Bower’s -- 


6           JUDGE SIMPSON:  So move. 


7           VICE CHAIR SULLIVAN:  -- poll?  Motion, second? 


8           MR. WORLEY:  Second. 


9           VICE CHAIR SULLIVAN:  Any discussion?  All in favor... 


10           MR. WORLEY:  Aye. 


11           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No?  We’ll 


12      accept that. 


13           MS. BOWERS:  Thank you very much. 


14           VICE CHAIR SULLIVAN:  Thank you.  I have  


15      Ms. Jeanne Dufort signed up to speak.  Thank you.  If you 


16      would, please state your name and address for the record. 


17           MS. DUFORT:  Good morning.  I’m Jeanne Dufort and I -- 


18           VICE CHAIR SULLIVAN:  If you could, pick up the 


19      microphone. 


20           MS. DUFORT:  Okay.  Pick this up. 


21           VICE CHAIR SULLIVAN:  Thank you. 


22           MS. DUFORT:  Does that work? 


23           VICE CHAIR SULLIVAN:  Yes. 


24           MS. DUFORT:  All right.  Jeanne Dufort.  I am here 


25      replacing Marilyn Marks.  I live at 1360 Apalachee River 
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1      Road in beautiful Madison, Georgia 30650.   


2           The question we’re raising today is one of duty.  Will 


3      you do your duty and return election integrity to Georgia? 


4       Since 2012, citizens have regularly appeared before this 


5      board raising questions about the lack of requiring paper 


6      trails and then to the DRE devices and, yet, your minutes 


7      reflect no public discussion of election security. 


8           And does it surprise anyone that we, the people, care 


9      about election integrity?  The best minds in the country, 


10      the National Academy of Science, the -- the Department of 


11      Homeland Security and the National Security Agency and 


12      more, they’re all calling for paper ballots now.   


13           The SAFE Commission heard nearly two hours of expert 


14      testimony all concluding paper ballots were the safest.  


15      When they say, Now, we don’t mean in a couple of years when 


16      the SAFE Commission finishes its work.  We mean now, 


17      because the hackers aren’t waiting and neither should we.   


18           According to the Secretary of State’s website, you’re 


19      charged with promulgating rules and regulations so as to 


20      obtain uniformity of practice, but you’re also charged with 


21      making sure they’re consistent with the law.  That’s Number 


22      2 in your duties.  And O.C.G.A. 21-2-81 explicitly reserves 


23      the option to use paper ballots where voting equipment is 


24      impossible or impractical to local election boards, and 


25      O.C.G.A. 21-2-366 explicitly gives authority to local 
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1      governing bodies to authorize and direct the use of optical 


2      scanners. 


3           Yet, Chris Harvey, on your behalf, has told local 


4      authorities that your Rule 183-1-12.01 mandated the use of 


5      DRE devices for in-person voting and optical scan for 


6      absentee overrides that statute.  But don’t we all know 


7      that agency rules do not trump state statutes?   


8           So your mandate is clear:  Your rules must comply with 


9      state law and, if you don’t like the law, talk to the 


10      legislature, work with the legislature and change the law. 


11       Don’t make rules that conflict with it and then 


12      aggressively tell local authorities to listen to you and 


13      not the statutes. 


14           (Alarm chiming.) 


15           MS. DUFORT:  I’ll wrap up.  It’s rare for experts to 


16      agree, but they do in this case:  Paper ballots are the 


17      only safe way to conduct elections right now.  And we’re 


18      aware Judge Totenberg is going to, you know, have a hearing 


19      tomorrow and she might order paper ballots for all 


20      Georgians, but aren’t you embarrassed that the failure to 


21      lead -- heed the calls of citizens who have asked you to 


22      secure our elections -- it’s the primary duty you have and 


23      it’s led us to this point. 


24           And -- and why wait?  You can do your duty; it 


25      shouldn’t take the power of a federal judge to make this 
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1      board act.  Thank you. 


2           VICE CHAIR SULLIVAN:  Thank you for your comments.  Do 


3      any of the board members have any questions for either one 


4      of our speakers? 


5           MS. DUFORT:  Thank you for your time. 


6           VICE CHAIR SULLIVAN:  Thank you.  Is there any 


7      discussion among the Board regarding this petition?  If 


8      not, I think we’re ready for a motion. 


9           JUDGE SIMPSON:  I’d like to make a motion but, before 


10      that, I have a few comments that I’d like to make. 


11           VICE CHAIR SULLIVAN:  Please pull your microphone up. 


12           JUDGE SIMPSON:  First -- first, I think that it’s 


13      entirely too close to the election to make a massive 


14      change, especially given that we’ve heard no evidence that 


15      any of the things you’ve described has actually occurred in 


16      Georgia.  They’re either manufactured or imagined, and this 


17      Board has put in place numerous regulations that speak to 


18      the security of the voting machines in terms of how they’re 


19      stored and how they’re maintained. 


20           There are safeguards that are in place to guard 


21      against what you say could happen.  And I know these 


22      processes are constantly being reviewed by the Secretary of 


23      State’s election division and by the county election 


24      officials to add additional safeguards. 


25           Also, I think it’s important to mention that, at your 
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1      request, the Secretary of State’s Office has reexamined the 


2      machines last year, and that reexamination in three 


3      different counties, three different days, three different 


4      sets of DRE units, 600 randomly-selected votes were cast 


5      using the GEMS database and -- as it would be for all 


6      elections in Georgia -- and, in all instances, the ballot  


7      -- ballot images, tapes and GEMS reports showed all of the 


8      votes were cast accurately and they were recorded 


9      accurately and preserved on each DRE unit. 


10           There’s no way to replace our voting machines 


11      responsibly, and that is except through a process where all 


12      of the stakeholders have input -- 


13           (Phone ringing.) 


14           JUDGE SIMPSON:  -- much like the SAFE Commission -- 


15      pardon me. 


16           (Phone ringing.) 


17           VICE CHAIR SULLIVAN:  Judge Simpson. 


18           JUDGE SIMPSON:  If I were in court, I would have to 


19      pay a fine.  When I was on the bench, that cost 50 bucks. 


20           VICE CHAIR SULLIVAN:  I’ll take it. 


21           JUDGE SIMPSON:  I guess I’ll hand it up when we’re 


22      finished.  But we -- we’ve got the SAFE Commission, which 


23      is working to go through to have -- have all of the 


24      stakeholders respond to -- to the -- to the request that we 


25      review and revamp our voting election system. 
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1           And -- and it’s not like a manufactured or imagined 


2      crisis that we’re talking about today.  It’s a -- it’s a 


3      detailed, lengthy process where everyone’s entitled to 


4      speak and be heard and so that we can get the best possible 


5      method of obtaining accurate elections. 


6           And -- and, as I commented in my prayer today, that’s 


7      what we seek.  We seek open, fair, honest and accurate 


8      elections, and that’s what we strive for on this board.  


9      We’re doing the very best we possibly can.  It is virtually 


10      impossible to make a change at this point with the upcoming 


11      election.  And so, if we did that, we would throw the 


12      upcoming election into chaos and -- and that’s certainly 


13      not what I want; I don’t think it’s what any of the board 


14      members want.  So I move that we deny the petition. 


15           VICE CHAIR SULLIVAN:  Is there a second? 


16           SENATOR HARP:  (Nonverbal response.) 


17           VICE CHAIR SULLIVAN:  Senator Harp seconds.  Is there 


18      any further discussion? 


19           MR. DAVIS:  I have a point to -- 


20           VICE CHAIR SULLIVAN:  I’m sorry.  This is not the 


21      proper time for public comment. 


22           MR. DAVIS:  It’s not?  I should have been added.  I 


23      asked to have my name put on both lists and you didn’t call 


24      on me. 


25           VICE CHAIR SULLIVAN:  Okay.  Mr. Davis, your name was 
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1      not on the list to speak to the petition, but I will allow 


2      you 2 minutes now.  We have a motion and a second on the 


3      floor to deny the petition.  If you can, come up to this 


4      microphone here in the front. 


5           MR. DAVIS:  I cannot do that. 


6           VICE CHAIR SULLIVAN:  Okay.  Could someone bring a 


7      wireless microphone -- 


8           MR. DAVIS:  I can -- I’ll talk loud if you want me to. 


9           VICE CHAIR SULLIVAN:  Okay.  And I believe you’ve 


10      already said your name and address for the record, but -- 


11      Raymond Davis, go ahead. 


12           MR. DAVIS:  All right.  Several things:  Number 1 is 


13      that we have had ballots before and we had people show up 


14      on television who had announced that they and their entire 


15      staff stayed up until 4 o’clock in the morning to make sure 


16      the election came out the right way. 


17           We all know, as a precinct manager, in addition to 


18      that, we have paper backups that will back up any questions 


19      you have.  If you want to say, Well, they got into the 


20      computers somehow at the state level, we can still back 


21      that up with paper because we send the computer cards in in 


22      the evening and then we turn right around and -- and count 


23      up, on the paper backups, the same votes and send that in 


24      by two days later, before you certify. 


25           This thing of ballots, let’s be serious:  This case we 
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1      have tomorrow is going to be handled by a judge and a bunch 


2      of people who all have one thing in common:  They’ve never 


3      worked in one of our precincts in the last 20 years.  


4      There’s one thing that you have to say when people ask you 


5      about ballots:  How can you stuff a ballot box if you don’t 


6      have any ballots? 


7           VICE CHAIR SULLIVAN:  Thank you, Mr. Davis.  So we 


8      have a motion and a second on the floor.  Is there any 


9      further discussion among the board members? 


10           SENATOR HARP:  I’m Seth Harp.  I’m one of the board 


11      members, but I would like to comment about how we got where 


12      we are today.  In 2001, I was elected to the state senate 


13      and, in 2001, Governor Barnes was the governor of Georgia, 


14      Ms. Cox -- Kathy Cox was the sitting -- was the Secretary 


15      of State. 


16           We were told then that we needed to have this 


17      electronic voting method so that we could quickly and 


18      accurately tabulate the results of what the elections were 


19      doing.  These machines were prepared by Diebold and the 


20      people that make the vaults (alarm chiming) (inaudible) and 


21      they assured us that it was absolutely safe and there would 


22      absolutely be no impropriety and no way it can be done.  


23           That was what the legislature was told.  The 


24      legislature then appropriated the money and the money was 


25      put in and we purchased the voting machines.  Little did we 
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1      know that the concerns that all of us had heard in the last 


2      6 to 8 months would be out there because we hadn’t heard 


3      about it; nobody made that point. 


4           But, quite frankly, the electronic method is extremely 


5      accurate and it’s extremely fast.  The problem is, as I 


6      recognize, is when it interfaces with the Internet.  And, 


7      when it interfaces with the Internet, there is a potential 


8      for some of these things, but I think that the state has 


9      done everything in its power to prevent that from happening 


10      and making certain that it does not happen.  The system 


11      that’s set up is extremely -- has safety features that 


12      overlap one another so that we don’t have potential for 


13      voter fraud or anything such as that. 


14           It is fast; it is quick and -- but, as far as 


15      accurate, it certainly appears to be accurate in the time 


16      that I have been both a senator and the time that I’ve been 


17      a private citizen in Georgia for many, many years. 


18           I know there’s concern.  I know many of you who are 


19      here are deeply concerned that whatever we do will not be 


20      sufficient but, considering the fact that we have a midterm 


21      election in 50-something days, I don’t think we do it. 


22           First of all, we don’t have the money -- the 


23      legislature is the source of the money -- and the other 


24      aspect of it is that, if we did have the money, we would 


25      have to procure it.  We would have to set out a method of 







Page 20


1      procurement of those things and all of that is just about 


2      physically impossible. 


3           Now, I’m a pragmatist.  I look at it this way:  Well, 


4      what do we do?  There are potentially... potentially some 


5      problems.  Everyone seems to think that the election is 


6      going to be stolen or something.  I don’t know what it is, 


7      but potential.  I don’t see it myself, and I realize that 


8      many of you are upset that that is the situation, but the 


9      other side of the question is:  What is the alternative? 


10           Do we call off the election?  No.  That would be a 


11      catastrophe.  So what can we do?  I -- I’d say we’re sort 


12      of stuck in this thing and there’s not any other way out 


13      other than to go forward with what we have and, hopefully, 


14      the legislature will enact and appropriate funds to give us 


15      machines that have a paper trail and they will do this so 


16      that we can do it for the 2020 election.  But that’s -- 


17      that’s the only thing I see that’s possible to us to be an 


18      alternative. 


19           One other comment:  I looked carefully at the list of 


20      folks that signed the petition.  There were people on there 


21      that are not Georgians; there are people on that list that 


22      are from all over the place.  I mean, they listed their 


23      home as not even in the United States.  And, while I’m 


24      sympathetic, I -- I respond to the people of Georgia.  


25           I was very amazed that my community, Columbus, only 







Page 21


1      have four or five people who signed the petition and I 


2      thought that was very unusual.  But how was that -- how was 


3      that petition circulated?  Was it done at the airport?  You 


4      know, I -- I’m curious how it happened.   


5           But when you come up with a list of names like that, 


6      I’m -- there -- there were real interesting gaps in there. 


7       But that’s my feeling and I will second your motion. 


8           VICE CHAIR SULLIVAN:  Thank you, Senator Harp.  Any 


9      further discussions from members of the Board? 


10           MR. WORLEY:  (Nonverbal response.) 


11           VICE CHAIR SULLIVAN:  Mr. Worley? 


12           MR. WORLEY:  Madam Chair, I’d just like to make a 


13      couple of comments.  First of all, I admitted very clear at 


14      every opportunity that I believe we need to return to a 


15      system of -- that would be entirely composed of paper 


16      ballots.  Not a combination of some electronic and paper 


17      voting, but a pure paper-ballot system with an optical 


18      scanner. 


19           I think it’s the cheapest, I think it’s the easiest to 


20      protect and I -- I think that that’s the right solution, 


21      and I was hoping that the General Assembly would pass 


22      legislation to that effect, which was proposed in the 


23      spring.  That did not happen. 


24           So that brings us to the position that we’re in today 


25      and raises, to me, two issues -- the petition raises two 
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1      issues:  One is whether it’s appropriate for a body like 


2      ours, the State Election Board, to essentially impose its 


3      own policy preferences on the General Assembly and on the 


4      state in the absence of action by the General Assembly.  


5           I don’t think it’s appropriate for us to do that.  I 


6      don’t.  And I’m speaking as a representative of the party 


7      that doesn’t control the General Assembly, but I think that 


8      it is the General Assembly’s job to do that.  And this 


9      board, to my knowledge, has never imposed its policy 


10      preference on the General Assembly in the matter that’s 


11      been requested. 


12           Secondly, one of the speakers asked a question of why 


13      wait.  My question to those who essentially filed the 


14      lawsuit well over a year ago is why have they waited until 


15      now to ask the federal court to impose a paper-ballot 


16      system on the state?  Because now it’s not practically 


17      possible to do it without mass chaos in the 3,000 precincts 


18      that we have in the state.   


19           It’s just not practically possible to switch right now 


20      to a paper-ballot system with 60 days or so before the 


21      election.  So that -- that issue will be determined by the 


22      Court but, in my opinion, it’s just not practical.   


23           So -- so, while I am very, very sympathetic to the 


24      goal of the petition and to the goal of having paper 


25      ballots in the state -- and, were I a legislator, I would 
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1      definitely be supporting that -- I don’t think it’s 


2      appropriate for this board to use its rule-making authority 


3      at this point to impose paper ballots on all of the 


4      election officials in the state. 


5           VICE CHAIR SULLIVAN:  Thank you, Mr. Worley.  Any 


6      further discussion from the board members?  We have a 


7      motion on the table to deny the petition and a second.  


8      With there being no further discussion, all in favor please 


9      vote by saying aye. 


10           MR. WORLEY:  Aye. 


11           SENATOR HARP:  Aye. 


12           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  That’s a no 


13      and the motion carries. 


14           We’ll move on now to the investigations report.  We 


15      have two consent cases on the agenda.  Let me first ask if 


16      there’s anyone here who would like to speak to either SEB 


17      Case Number 2017-68, which is the City of Atlanta, Fulton 


18      County, Campaign Activity.  Is there anyone here to speak 


19      to that case? 


20           The second case is SEB Case Number 2018-03, Gilmer 


21      County, Unqualified Registrant Voter.  Is there anyone here 


22      to speak to that matter?  I understand that Mr. Worley 


23      would like to pull off the first case, 2017-68, City of 


24      Atlanta, for discussion.  At this point, Mr. Lewis, if you 


25      could present that case. 
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1           MR. LEWIS:  Yes, ma’am, Madam Chair.  Microphone? 


2           VICE CHAIR SULLIVAN:  It’s on. 


3           MR. LEWIS:  Thank you.  In November of 2017, the 


4      complainant reported that during municipal elections for 


5      the City of Atlanta, Mayor Kasim Reed engaged in campaign 


6      activities within the 150-foot limit of the poll station in 


7      Fulton County. 


8           It was found that, on November 7, 2017, Mayor Reed 


9      voted in the Atlanta mayoral election in the Fickett 


10      Elementary polling location in Fulton County.  With the 


11      permission from the polling manager, Mayor Reed was filmed 


12      while voting inside of the polling station, made some 


13      comments regarding good voter turnout.   


14           Outside of the polling location and away from the 


15      voter entrance and exit, Mayor Reed and his family were 


16      filmed and urging citizens to vote and endorsing candidate 


17      Keisha Lance Bottoms. 


18           The filming was within approximately 25 feet from the 


19      sidewalk of the polling station and appeared to take place 


20      away from the hearing of voters who were entering and 


21      exiting the polling location.  The poll manager stated that 


22      no reports were made to him either by voters or his staff 


23      that the mayor could be heard by any of the voters who were 


24      entering and exiting and any comments that he would’ve made 


25      about Ms. Bottoms. 
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1           There was insufficient evidence in this case that 


2      would suggest a violation of the Georgia election code.  


3      Our recommendation is to dismiss the case. 


4           VICE CHAIR SULLIVAN:  Are there any questions for  


5      Mr. Lewis?  


6           MR. WORLEY:  (Nonverbal response.) 


7           VICE CHAIR SULLIVAN:  Mr. Worley? 


8           MR. WORLEY:  I don’t have any questions, but I -- but 


9      I do have a view of this case that is different from the 


10      investigators.  The alleged violation of 21-2-414(a), that 


11      code section says that no person shall solicit votes in any 


12      manner or by any means or method, and then it goes on to 


13      state within 150 feet of the outer edge of any building. 


14           I think having -- having -- you know, making a video 


15      recording endorsing a candidate in the race that’s being 


16      conducted is, in effect, soliciting votes in some manner or 


17      by some means or method.  And so, I -- I think that that’s 


18      a violation of the code and ought to be referred to the 


19      Attorney General for that reason. 


20           MR. LEWIS:  Mr. Worley, I will further point out that 


21      further down in the code section -- what we applied to this 


22      case was the restriction that did not apply to conduct that 


23      was occurring in private offices where the conduct could 


24      not be heard by the voters entering and exiting the 


25      building.  That was our position. 
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1           MR. WORLEY:  Right.  I understand that that’s your 


2      position, but that’s not what the statute says.  And, to 


3      me, this is a very bright-line rule that should be applied 


4      all of the time to anybody regardless of whether they’re a 


5      candidate or not. 


6           If you’re making a statement right next to a polling 


7      place endorsing a candidate then, in fact, you’re 


8      soliciting votes in any manner or by any means or method.  


9      And so, it would be my view that it ought to be referred to 


10      the Attorney General and I would make that motion. 


11           SENATOR HARP:  I second the motion. 


12           VICE CHAIR SULLIVAN:  We have a motion and a second to 


13      refer SEB Case Number 2017-68 to the Attorney General’s 


14      office.  Is there any further discussion among the Board?  


15      Hearing none.  All in favor of that motion, please vote by 


16      saying aye. 


17           MR. WORLEY:  Aye. 


18           SENATOR HARP:  Aye. 


19           VICE CHAIR SULLIVAN:  Any opposed?  That’s a no, and 


20      that motion passes.  Would any of the board members like to 


21      discuss SEB 2000 -- SEB Case Number 2018-003, Gilmer 


22      County?  The recommendation in that case is to be 


23      dismissed, but we can discuss it if any member would like 


24      to.  Okay.  I’ll hear a motion -- entertain a motion to 


25      dismiss Case 2018-003.  
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1           MR. WORLEY:  So move. 


2           SENATOR HARP:  Second. 


3           VICE CHAIR SULLIVAN:  A motion has been made and 


4      seconded.  Any further discussion?  All in favor, please 


5      vote by saying aye. 


6           SENATOR HARP:  Aye. 


7           MR. WORLEY:  Aye. 


8           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  That motion 


9      passes. 


10           That moves us onto the letter cases.  First, I would 


11      like to see if there’s anybody in the audience who would 


12      like to speak to any of these letter cases.  And these are 


13      cases in which the recommendation is a letter of 


14      instruction.  The first case is SEB Case Number 2014-107, 


15      Putnam County.  Is there anyone here to speak to that? 


16           MR. LEWIS:  Madam Chair, I’m going to present that 


17      case and recommend dismissal. 


18           VICE CHAIR SULLIVAN:  Okay.  SEB Case Number 2016-119, 


19      Jefferson County?  SEB Case Number 2017-003?  SEB Case 


20      Number 2017-37?  SEB Case Number 2017-66?  SEB Case Number 


21      2017-71?  That’s the City of Tucker, DeKalb County.   


22      SEB Case Number 2017-78, Fulton County?  SEB Case Number 


23      2017-79?  I believe we have someone here to speak to that. 


24           MR. GRAY:  Right here. 


25           VICE CHAIR SULLIVAN:  Okay.  And SEB Case Number 2017-
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1      80?  We’ll go ahead and take SEB Case Number 2014-107.   


2      Mr. Lewis? 


3           MR. LEWIS:  Thank you, Madam Chair.  This case has  


4      to do with a voter ID issue.  Putnam County voter,  


5      Rachel Covington, presented her Georgia weapons-carry 


6      license at a polling precinct when she went to vote in  


7      the November 2014 election. 


8           Poll workers told the voter that the license is not -- 


9      was not an acceptable form of identification, but allowed 


10      her to cast a provisional ballot.  The voter received a 


11      letter in the mail after informing her that her -- that the 


12      Putnam County Board of Elections had rejected her 


13      provisional ballot because she did not provide proper 


14      identification in the form of a photo ID. 


15           The progression of Georgia weapons-carry license from 


16      that of a non-photo license to one that does come with a 


17      photograph has created some confusion on the part of the 


18      counties as to whether or not it is an acceptable form of 


19      ID for voting. 


20           Additionally, there’s been some discussion as to 


21      whether or not a county probate court qualifies as an 


22      issuing authority under Georgia’s voter ID law.  It would 


23      be our recommendation at this time to dismiss this case and 


24      recommend that the Georgia General Assembly clarify the 


25      statutory language if the legislative intent is for a 
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1      Georgia weapons-carry license to be an acceptable form of 


2      ID for voting. 


3           JUDGE SIMPSON:  My understanding -- excuse me.  My 


4      understanding is that it should have been accepted as a 


5      proper form of identification. 


6           MR. LEWIS:  Well, that’s the question we’re asking the 


7      legislature to clarify -- 


8           JUDGE SIMPSON:  Well -- 


9           MR. LEWIS:  -- as to that issue.  It is not -- 


10           JUDGE SIMPSON:  -- I don’t -- I don’t think that the 


11      statute -- it just says a form of identification.  That is 


12      a form of identification.  It’s issued by the governor, so 


13      I think that -- my opinion is that we should issue a letter 


14      of instruction telling the county boards of election to 


15      accept that until there is some change from the 


16      legislature. 


17           Because -- you know, because the way you read the 


18      statute now, it may not be clear but we should interpret 


19      the statute in favor of allowing the voter to vote, in my 


20      opinion.  So I move that we issue a letter of instruction 


21      telling the county election boards to accept that form of 


22      identification. 


23           VICE CHAIR SULLIVAN:  Thank you, Judge Simpson.  I 


24      think this might be an appropriate interval for our counsel 


25      to speak regarding the statutory language that forms the 
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1      basis of Mr. Lewis’ recommendation. 


2           MS. CORREIA:  Yes.  It’s our position -- (adjusts 


3      microphone.)  We’ve looked at this in house at the Attorney 


4      General’s office and it’s our position that the current 


5      statute does not allow a Georgia carry -- weapons license 


6      to be a proper photo ID, and the -- the reason is that, 


7      under 21-2-417(a)(2), it talks about voter identification 


8      issued by a state agency or entity and a probate court is 


9      not.  It is a county -- 


10           JUDGE SIMPSON:  It’s a constitutional -- it’s a 


11      constitutional body of the State of Georgia. 


12           MS. CORREIA:  It is, but -- 


13           JUDGE SIMPSON:  And so, in that sense, it’s a state 


14      agency.  I certainly don’t agree with that interpretation. 


15           MS. CORREIA:  Well, our review internally is that the 


16      probate court is a county court and, therefore, a license 


17      issued by that court -- 


18           JUDGE SIMPSON:  Yeah, but it’s a constitutional 


19      office, isn’t it? 


20           MS. CORREIA:  We -- you know, we can research this 


21      further and come back to the Board with a -- 


22           JUDGE SIMPSON:  Isn’t it a constitutional office? 


23           MS. CORREIA:  -- with an official opinion. 


24           JUDGE SIMPSON:  It’s like a superior court; it’s like 


25      a state court; it’s like the sheriffs. 







Page 31


1           MS. CORREIA:  It is -- it is a county agency, however. 


2           JUDGE SIMPSON:  Isn’t that a -- isn’t that a 


3      constitutional -- 


4           MS. CORREIA:  It is. 


5           JUDGE SIMPSON:  -- established court -- 


6           MS. CORREIA:  It is established by the Constitution. 


7           JUDGE SIMPSON:  -- by the Constitution of the State of 


8      Georgia? 


9           MS. CORREIA:  Yes. 


10           JUDGE SIMPSON:  Okay. 


11           VICE CHAIR SULLIVAN:  I think that it -- I’m sorry.  


12      Judge Simpson, would you like to request an official 


13      opinion from the AG’s office on this matter? 


14           JUDGE SIMPSON:  Yes.  But, in the meantime, I still 


15      think we ought to give the benefit of the doubt to the 


16      voter so that we make sure that every voter is allowed to 


17      vote in Georgia and not prohibit somebody because of some 


18      strange reading of the statute. 


19           MR. WORLEY:  I -- 


20           VICE CHAIR SULLIVAN:  Go ahead. 


21           MR. WORLEY:  I agree with Judge Simpson, and I would 


22      agree to second -- or I’ll second that motion for the 


23      reasons that he’s given. 


24           SENATOR HARP:  Madam Chair? 


25           VICE CHAIR SULLIVAN:  Please, go ahead. 
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1           SENATOR HARP:  There’s a gentleman that’s got his hand 


2      up out there.  I don’t think it’s in order, but I think we 


3      ought to recognize him. 


4           VICE CHAIR SULLIVAN:  Sure.  Right now we have a 


5      motion and a second.  Clarify your motion again, Judge 


6      Simpson. 


7           JUDGE SIMPSON:  I move to issue a letter of 


8      instruction to the county election boards to allow that 


9      identification unless -- until such time as the legislature 


10      prohibits it. 


11           VICE CHAIR SULLIVAN:  Okay.  We have a motion and a 


12      second to issue a letter of instruction in this case.   


13      Mr. Davis, would you like to speak to this? 


14           MR. DAVIS:  Please.  I am the one person that has to 


15      deal with this at every election we have.  In a big 


16      election, I’ll have 200 issues involved with whether they 


17      have adequate ID or not.  I would suggest that you stick 


18      with the law exactly as it is, because I have every 


19      imaginable kind of things that you could think of.   


20           I have people who come in with nothing but a passport 


21      from another country who speak no English and they’ve only 


22      been in the United States for a few hours and they want to 


23      vote.  I had some guy who voted in New York, jumped on a 


24      plane, flew to Atlanta, rented a car, drove out to my 


25      precinct, came in there and wanted to vote again.   
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1           I deal with this problem in vast numbers and, if you 


2      want to change it, have the General Assembly change it 


3      because, if you don’t, it’ll be a slippery slope and it’ll 


4      drive all of us on the front line crazy. 


5           JUDGE SIMPSON:  Well, it would appear to me if 


6      somebody showed up with a foreign passport, that would 


7      indicate they weren’t a citizen of the United States and 


8      they wouldn’t be entitled to vote, so I don’t think that’s 


9      a comparable -- 


10           MR. DAVIS:  Well -- 


11           JUDGE SIMPSON:  -- situation at all. 


12           MR. DAVIS:  -- that’s just one of hundreds of 


13      different ones that I have had. 


14           JUDGE SIMPSON:  Well, the object is to allow people to 


15      vote so we can have a fair and honest election -- 


16           MR. DAVIS:  That’s true, but if they don’t have -- 


17           JUDGE SIMPSON:  -- and, if they can be identified, 


18      they ought to be able to vote. 


19           MR. DAVIS:  -- adequate ID -- 


20           JUDGE SIMPSON:  And if it’s a state agency that issues 


21      the identification, that’s all you have to -- that’s the 


22      end of the discussion, that’s the end of the inquiry and 


23      then you ought to let them vote.  That’s what we’re there 


24      for.  That’s why we’re -- 


25           MR. DAVIS:  Then why don’t we --  
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1           (Crosstalk.) 


2           VICE CHAIR SULLIVAN:  Excuse me.  Thank you.  Thank 


3      you, Mr. Davis, for your comments and your practical 


4      experience.  I think that this exchange may be getting a 


5      little out of control, but we do appreciate your comments. 


6           Is there anyone else who would like to speak to this 


7      case that’s in the audience?  Okay.  We have a motion to 


8      issue a letter of instruction in this case and a second.  


9      Is there any further discussion by the board members?  All 


10      in favor of the motion, please vote by saying aye. 


11           MR. WORLEY:  Aye. 


12           JUDGE SIMPSON:  Aye. 


13           SENATOR SHARP:  Aye. 


14           VICE CHAIR SULLIVAN:  Any opposed?  And that motion 


15      carries.  The next case we have people here to speak to 


16      would be SEB Case Number 2017-79, City of Atlanta.  That’s 


17      Tab Number 13 in your binder.  Mr. Lewis, if you would -- 


18      oh, please go ahead.  You’re not Mr. Lewis. 


19           FRANCES WATSON:  Case 2017-79:  In November of 2017, 


20      Mr. Karl Gray advised that the poll manager and workers had 


21      refused to accept his government-issued photo -- picture 


22      identification when he went to vote in the November 2017 


23      election in the City of Atlanta, Fulton County. 


24           Mr. Gray presented a government ID with no address 


25      listed on the ID.  When presented to vote, the poll worker 
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1      requested another form of ID with an address and Mr. Gray 


2      refused.  Mr. Gray was referred to the poll manager that 


3      appropriately asked to confirm Mr. Gray’s address and he 


4      proceeded to vote. 


5           The investigator discovered that Fulton County did not 


6      give credit to Mr. Gray who voted in the state system 


7      within 60 days of the election.  We’re recommending the 


8      Fulton County Board of Elections and Richard Barron,  


9      Fulton County election supervisor, be issued letters of 


10      instruction for the listed violation, 21-2-215(i), and the 


11      Fulton County Board of Elections and Registration and 


12      Supervisor Barron failed to give Mr. Karl Gray credit for 


13      voting in the state system within 60 days of the November 


14      7, 2017, general election. 


15           VICE CHAIR SULLIVAN:  Thank you.  I believe that  


16      Mr. Gray would like to speak to this.  If you would, please 


17      come down to the front. 


18           MR. GRAY:  (Complies with request.) 


19           VICE CHAIR SULLIVAN:  This microphone right here is 


20      on.  Please state your name and address for the record. 


21           MR. GRAY:  Okay.  It’s Karl Gray, and my address is 


22      1656 Harbin Road, Atlanta, 30311.  And what I would like to 


23      speak to is the poll workers had made a decision that they 


24      want a driver’s license, although that is not the only form 


25      of identification that you can use. 
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1           You can use a passport; you can use a government ID.  


2      I’ve been working for the government for 33 years and I 


3      presented that government ID in numerous places.  I took a 


4      trip to Paris, France; I did some money exchanges.  Over a 


5      certain amount, they require photo IDs and they even said 


6      that my government ID is one of the forms of 


7      identification. 


8           These poll workers, if you don’t present a driver’s 


9      license, they will actually mark an X on this form and say, 


10      Well, because you’re not giving us a driver’s license that 


11      has your address on there, we want you to initial here.  On 


12      the form, it already states that -- under perjury that you 


13      are saying that everything is correct and you do actually 


14      live at that address. 


15           So doing extra marks, they want to bully you because 


16      if you don’t want to present a driver’s license -- and I -- 


17      I would love to have all of those poll workers line up in 


18      here, one by one, and make them aware that the driver’s 


19      license is not the only acceptable form for identification. 


20           And I presented one -- in fact, the government ID is 


21      actually on the acceptable form prior to the state-issued 


22      driver’s license, but they only want the driver’s license 


23      and, if you don’t want to present that, they want to bully 


24      you. 


25           And other people have been in there; I’ve seen them go 
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1      through it and they’ll give them -- they’ll say, Okay.  


2      Well, here’s -- here’s the driver’s license if that’s what 


3      you want.  But in my case -- I can speak directly to my 


4      case -- until I went to that poll manager and looked her in 


5      the eye and I said, Are you telling me that you’re not 


6      going to allow me to vote?  And now I found out today that 


7      my vote didn’t count even though I presented an acceptable 


8      form of identification -- and I’d like to have a copy of 


9      that letter so I can take that with me every time I vote as 


10      well.  I’d like to have a copy of that. 


11           VICE CHAIR SULLIVAN:  Thank you, Mr. Gray.  The 


12      recommendation in this case is to issue a letter of 


13      instruction to the Fulton County Board of Elections and 


14      Registration, and supervisor as well as the poll manager 


15      and poll clerks involved in that case.  Thank you for being 


16      here. 


17           Is there anyone else in the audience who would like to 


18      speak to this case?  Would any of the board members like to 


19      discuss?  Any questions?  The motion -- the recommendation 


20      in this case is to issue a letter of instruction. 


21           MR. WORLEY:  I move that we issue a letter of 


22      instruction to Fulton County in this matter. 


23           JUDGE SIMPSON:  Second. 


24           VICE CHAIR SULLIVAN:  A motion has been made and a 


25      second.  Any further discussion?  All in favor, please vote 
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1      by saying aye. 


2           JUDGE SIMPSON:  Aye. 


3           MR. WORLEY:  Aye. 


4           SENATOR HARP:  Aye. 


5           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  None, and 


6      that motion carries.  Are there any other member -- are 


7      there any other letter cases that any of the members of the 


8      Board would like to pull off for further discussion? 


9           MR. WORLEY:  Madam Chair, I would make a motion that 


10      we -- that for all of the remaining letter cases on our 


11      agenda, that we send a letter of instruction as recommended 


12      by the investigators. 


13           VICE CHAIR SULLIVAN:  I’ll second that motion and I’ll 


14      go ahead and read those case numbers just for the record.  


15      It’s 2016-119, Jefferson County; 2017-3, Fulton County; 


16      2017-37, Fulton County; 2017-66, Clayton County; 2017-71, 


17      City of Tucker; 2017-78, Fulton County, and 2017-80, City 


18      of Atlanta. 


19           This motion’s been made and seconded to issue a  


20      letter of instruction in those cases.  Considering no 


21      discussion -- 


22           SENATOR HARP:  Second. 


23           VICE CHAIR SULLIVAN:  Any further discussion?  All in 


24      favor, please vote by saying aye. 


25           MR. WORLEY:  Aye. 
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1           SENATOR HARP:  Aye. 


2           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


3      motion carries.  And that moves us onto the investigations 


4      report.  I’d first like to go through these cases and see 


5      if there’s anyone in the audience who is here to speak to 


6      any of these matters.   


7           2013-38, City of Sparta.  Is there anyone here who 


8      would like to speak to that case?  2014-09, Hancock County? 


9       No.  2015-8, City of De Soto? 


10           MR. WORLEY:  Madam Chair, just for the record, I will 


11      be recusing myself from the City of De Soto case. 


12           VICE CHAIR SULLIVAN:  It’s noted for the record.  


13      2015-20, Hancock County? 


14           MS. STEPHENS :  Madam Chair. 


15           VICE CHAIR SULLIVAN:  Yes. 


16           MS. STEPHENS:  I don’t think you saw my hand on the 


17      first one, 2013-038. 


18           VICE CHAIR SULLIVAN:  Right.  I noted it. 


19           MS. STEPHENS:  Thank you. 


20           VICE CHAIR SULLIVAN:  2015-46, City of Allenhurst?  


21      2015-47, City of Damascus? 


22           MR. COLEMAN:  Madam Chair, I’m here on behalf of the 


23      city. 


24           VICE CHAIR SULLIVAN:  Thank you.  2015-66, City of 


25      Baconton? 
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1           MR. COLEMAN:  Also here for that one. 


2           VICE CHAIR SULLIVAN:  2015-72, City of Ivey?  No one 


3      here for that case.  2015-73, City of Sparta?  Noted.  


4      2015-74, City of Cordele?  Thank you.  2015-75, City of 


5      Guyton?  No one here for that case.  2015-76, City of 


6      Commerce?  I see you.  Thank you.  And 2017-86, DeKalb 


7      County?  Thank you. 


8           All right.  The first investigation report case is 


9      2013-38, City of Sparta.  Mr. Lewis? 


10           MR. LEWIS:  Thank you, Madam Chair.  The investigation 


11      division in this case received nine complaints regarding 


12      the November 5, 2013, municipal and special election held 


13      in the City of Sparta in Hancock County. 


14           The complaint alleged -- allegations include the issue 


15      of poll location set up, Saturday voting hours, machine 


16      storage -- voting-machine storage, not enough poll workers 


17      on site and local election board members taking photographs 


18      in voting areas. 


19           All but one of the allegations in this case were 


20      unsubstantiated.  The remaining allegation was regarding 


21      some of the electors that reside on Glen Ford Road and 


22      Central Avenue that were placed inside of the City of 


23      Sparta on the voting list when they were actually residents 


24      of the county proper. 


25           It was determined, in our investigation, that there 
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1      were 11 electors found to be listed on the municipal voting 


2      list for the City of Sparta when they should have been 


3      listed as Hancock County residents.   


4           We would recommend that the Hancock County Board of 


5      Elections and Registration be bound over for the listed 


6      violation of 21-2-226(b), duties of the county board in 


7      determining eligibility of voters. 


8           Former elections supervisor, Aretha Hill, is also 


9      listed as a respondent in this violation.  We would 


10      recommend dismissing the citation against Ms. Hill because 


11      the violations are directed at Board responsibilities.  


12           VICE CHAIR SULLIVAN:  Thank you.  I believe we have 


13      some members of the public who would like to speak to this 


14      case. 


15           MS. GRANT:  Good morning.  My name is -- 


16           VICE CHAIR SULLIVAN:  If you’ll pick up the 


17      microphone, please. 


18           MS. GRANT:  My name is Andrea Grant, address is 40 


19      Jarrett Manor, Toccoa, Georgia.  I’m the attorney for the 


20      Hancock County Board of Elections and Registrations.   


21           And the -- the request that I have for you-all today  


22      -- and I apologize that I didn’t get with the investigators 


23      prior to this -- is, on this particular case where they 


24      state that that they feel that 11 people were not supposed 


25      to vote in the municipal elections, if -- if I can refer 
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1      you to 21-2-217, Subsection B. 


2           It’s -- the decisions of the registrar to whom such 


3      application is made shall be presumptive evidence of the 


4      person’s residence for voting purposes.  And so, at this 


5      juncture, I can’t see how the county would be -- it would 


6      just be deemed that they are not residents without going 


7      through the proper procedures under the statutes. 


8           There are numerous -- and we’ve -- Hancock County’s 


9      recently been involved in a federal lawsuit for removing 


10      electors’ names from the list and there’s a whole procedure 


11      in order to do that under 2-2-228, 2-2-229 and -- I mean -- 


12      and 2-2-230.  I may have got those semblance of numbers -- 


13      I think they’re all 21. 


14           But the bottom line is you have to give each person 


15      notice if they are -- if you -- somebody challenges where 


16      they live, then you have to give them certain hearings and 


17      a whole sundry of other things.   


18           So I would ask one of two things:  Of course, 


19      obviously, we would want to have this dismissed but, 


20      secondly, I would ask for an opportunity to get with the 


21      investigators and go over how they determined that these 


22      were ineligible based on the statutes that the Board has to 


23      go through to remove someone from the rolls. 


24           VICE CHAIR SULLIVAN:  Mr. Lewis, are these arguments 


25      that you were presented with prior to this hearing? 
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1           MR. LEWIS:  Well, the information we received was 


2      these 11 electors were actually placed inside of the city 


3      and voted in the city election or county elections were 


4      ineligible to vote inside of the city.  So there was a mix 


5      up of the street. 


6           And, in our report, Ms. Hill was asked about it by the 


7      investigator, who conducted the election.  After asking if 


8      it was brought to her attention, she stated that she did 


9      not know what happened.  It wasn’t brought to her attention 


10      by the board members.  There was some change that occurred 


11      in the street file and she said, yes, that it was an 


12      oversight on their part and the only streets that were 


13      involved were the two streets that I mentioned. 


14           VICE CHAIR SULLIVAN:  Thank you.  Ms. Grant’s comments 


15      do not change your recommendation in this case? 


16           MR. LEWIS:  (No response.) 


17           VICE CHAIR SULLIVAN:  Mr. Lewis, the -- Ms. Grant’s 


18      comments do not change your recommendation in this case?  


19           MR. LEWIS:  No. 


20           VICE CHAIR SULLIVAN:  Do any of the board members have 


21      any questions for Ms. Grant? 


22           JUDGE SIMPSON:  What is the recommendation? 


23           VICE CHAIR SULLIVAN:  The recommendation is to forward 


24      to the Attorney General’s office. 


25           JUDGE SIMPSON:  So move. 
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1           VICE CHAIR SULLIVAN:  Okay.  We have a motion to refer 


2      to the Attorney General’s office, but we have several more 


3      people who would like to speak regarding this case, so 


4      we’ll hold that motion.  And the next person who would like 


5      to speak -- nice to see you again.  If you would, state 


6      your name and address for the record. 


7           MS. STEPHENS:  I’m Nancy Stephens, 389 Roy Smith Road 


8      in Sparta, Georgia.  I’m on the board of elections and 


9      registration and have been since it started in 2011.  I 


10      pointed out numerous times to Ms. Hill that these electors 


11      were outside of the county and they were on the city 


12      electors’ list and she refused to take any action to remove 


13      them or take any action to have meetings with them or 


14      anything.  She just left them alone.  So she was aware and 


15      had been for quite some time. 


16           MR. LEWIS:  Madam Chair, I will make one correction.  


17      When I said -- I believe I indicated to the Board that the 


18      voters did vote in the election.  That is incorrect.  They 


19      did not. 


20           VICE CHAIR SULLIVAN:  Thank you.  Ms. Hill, would you 


21      like to speak to this?  You’re not required to.  If you 


22      would, please state your name and address for the record. 


23           MS. HILL:  My name is Aretha Hill, and former election 


24      supervisor for Hancock County, and also election supervisor 


25      for the City of Sparta in 2013 and 2015.   
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1           And I would like to say the cause of that -- I’m a 


2      former supervisor -- I haven’t had time to go in and access 


3      the records in the file to clarify the findings right here. 


4       And so, I’m going to have to ask the county to grant me a 


5      continuance, that I may, you know, get legal counsel for 


6      this -- these cases. 


7           VICE CHAIR SULLIVAN:  I understand.  I believe the 


8      recommendation is to dismiss the allegations that were made 


9      toward you specifically and to refer the Hancock County 


10      Board of Elections to the Attorney General’s office; is 


11      that correct? 


12           MR. LEWIS:  That is correct. 


13           VICE CHAIR SULLIVAN:  So that may change your -- 


14           MS. HILL:  Okay. 


15           VICE CHAIR SULLIVAN:  -- decision. 


16           MS. HILL:  I had other cases on here, too. 


17           VICE CHAIR SULLIVAN:  Okay.  We’ll discuss those when 


18      we get to those cases.  Thank you. 


19           MS. HILL:  All right.  Thank you. 


20           VICE CHAIR SULLIVAN:  So we have a --  


21           MR. WORLEY:  (Indicating.) 


22           VICE CHAIR SULLIVAN:  Go ahead, Mr. Worley 


23           MR. WORLEY:  Madam Chair, I have a question.  This 


24      indicates that the date of the report is November of 2014. 


25           MR. LEWIS:  Yes, sir. 
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1           MR. WORLEY:  Has this been before the Board before? 


2           MR. LEWIS:  No, sir. 


3           MR. WORLEY:  And why is a report that was made in 


4      November of 2014 just now getting to the Board? 


5           MR. LEWIS:  It’s just in the cycle.  We have a couple 


6      of 2013 cases on this agenda and we’ll probably have a 


7      couple more.  But those are the last remaining cases from 


8      that cycle. 


9           MR. WORLEY:  Okay.  Thank you. 


10           MS. GRANT:  May I make one other comment? 


11           VICE CHAIR SULLIVAN:  Yes, Ms. Grant. 


12           MS. GRANT:  And you’ll see me -- there’s a couple of 


13      others cases also for Hancock County involving the same 


14      employee that was terminated.  Once the county found out of 


15      the things that were happening, the employees were 


16      terminated in April of 2015, so they took remedial action. 


17           VICE CHAIR SULLIVAN:  Thank you.  Is there any other 


18      questions by anyone on the Board?  We have a motion -- and 


19      let me clarify.  Judge Simpson, your motion would be to 


20      refer the board of elections to the Attorney General’s 


21      office and to dismiss the allegations against Ms. Hill? 


22           JUDGE SIMPSON:  That’s correct. 


23           VICE CHAIR SULLIVAN:  There’s been a motion.  Do we 


24      have a second? 


25           MR. WORLEY:  Second. 
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1           VICE CHAIR SULLIVAN:  The motion’s been made and 


2      seconded.  Any further discussion?  All in favor, please 


3      vote by saying aye.  Aye. 


4           SENATOR HARP:  Aye. 


5           MR. WORLEY:  Aye. 


6           VICE CHAIR SULLIVAN:  Any opposed?  None, and that 


7      motion carries.  Thank you.  And the next case is SEB Case 


8      Number 2014-009, Hancock County.  Mr. Lewis? 


9           MR. LEWIS:  Thank you, Madam Chair.  If you’ll bear 


10      with me.  This is quite a lengthy case.  Complainants 


11      reported irregularities by the elections officials for the 


12      May 20, 2014, primary election and the July 22, 2014, 


13      primary in Hancock County. 


14           There were a total of 23 reported allegations in this 


15      case with nine of those being substantiated, and I’ll  


16      go over those and the findings as follows: 


17           Allegation 1 is that 16 nonpartisan candidates 


18      qualified as democratic candidates for the May 20, 2014, 


19      primary election.  Our investigation verified that 16 


20      candidates seeking election in the nonpartisan election for 


21      the local race filed their notice of candidacy and paid 


22      their qualifying fees with the democratic party for the  


23      May 20th primary. 


24           The election supervisor accepted the notice of 


25      candidacy for the 16 nonpartisan candidates from the 
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1      democratic party when they should have qualified with the 


2      elections superintendent. 


3           Allegation Number 3, that the sample ballots that were 


4      scripted by the elections office during the May 20, 2014, 


5      primary election were the same size as an actual ballot -- 


6      of an actual ballot printed on white paper.  Our 


7      investigation revealed that the sample ballots that were 


8      scripted by the elections office during the May 20th 


9      primary election were the same size as an actual ballot 


10      printed on white paper when it should’ve been of different 


11      size and different color. 


12           Allegation Number 4, that some application for 


13      absentee ballots for the November -- excuse me -- May 20th 


14      primary election were not marked by the voter indicating 


15      which party ballot they were requesting and the elections 


16      office failed to issue them a ballot.   


17           The investigation revealed that 33 applications for 


18      absentee ballots were not marked by the elector indicating 


19      party.  They were requested for the election.  The 


20      investigation also revealed that Deputy Registrar Rhodes 


21      processed the applications and sent absentee ballots to  


22      the voters. 


23           Ms. Rhodes stated that she knew some -- some of the 


24      electors and she knew which party they were requesting.  


25      She stated the other electors, she would check their 
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1      history and determine which party ballot to send them. 


2           Allegation Number 8, that the election supervisor did 


3      not request the printing of precinct cards until April 25th 


4      of 2014.  In light of this, the electors in Hancock County 


5      that had been moved because of the redistricting issue did 


6      not receive notification 30 days prior to the election. 


7           When some of the electors went to the polls to vote, 


8      they learned that they had been moved to another polling 


9      precinct.  Our investigation verified that the election 


10      supervisor sent in a request on April 25, 2014, for the 


11      precincts cards to be printed up for Hancock County.  The 


12      new precinct cards were requested due to boundary lines of 


13      some polling precincts being altered.  With the late 


14      request for printing of new precinct cards, the affected 


15      electors did not receive 30 days prior to the election. 


16           Allegation 10:  The complainant reviewed some of the 


17      election material documents for the May primary election 


18      and found errors and omission in violation of the code.  


19      Our review of the election documents found the following: 


20           That seven electors were assisted -- assigned the 


21      wrong voting district during the May election; that five 


22      electors submitted an application for absentee ballot and 


23      the elections office failed to mark either eligible or not 


24      eligible on the application; that seven electors listed a 


25      different address on their application for official 
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1      absentee ballots than the address that they were registered 


2      under; that, when three electors voted, their status was 


3      inactive, that their status was not changed after the 


4      election to active; that when two electors voted during 


5      advanced voting, the poll officer failed to document what 


6      type of identification they were provided. 


7           Allegation 17, that an elector named Willie Paul 


8      Justice (ph) was still listed on the voter’s list as active 


9      even though he had passed away on December 31, 2013.  Our 


10      investigation revealed that elector -- Mr. Justice did pass 


11      away on December of 2013; his name was still on the list as 


12      active over in Hancock County. 


13           Allegation 19, that on July 17, 2014, the complainant 


14      found the door open to the storage room where the DREs were 


15      stored and she found the key in -- in the door lock.  Our 


16      investigation found that on July 17, 2014, the election 


17      supervisor did leave the door open to the storage room 


18      where the DREs were kept and, thus, failing to properly 


19      secure elections equipment. 


20           Allegation 22:  The editor of the Sparta Ishmaelite 


21      newspaper was told he could not stay inside of the room 


22      where they were scanning absentee ballots through the 


23      optical scan at the primary election.  Our investigation 


24      revealed that editor, Chuck Knowles, (ph) was told he could 


25      not stay in the room while they’re scanning the absentee 
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1      ballots through the optical scan and he should have been 


2      allowed to do so. 


3           Allegation Number 23, that the vote review panel was 


4      not composed of one person appointed by the county 


5      executive committee of each political party.  Our 


6      investigation confirmed that during the May 20, 2014, 


7      election, the vote review panel was not appropriately 


8      appointed by the code.  The investigation revealed that 


9      election supervisor, Aretha Hill, chose who was going to be 


10      on the panel. 


11           In addition to the original allegation and those 


12      findings in the matter, there were additional investigative 


13      findings per our report, and I’ll just go over what those 


14      issues were. 


15           Our investigation revealed issues with the improper 


16      rejection of Henry Ingram’s absentee ballot, that  


17      Barbara Lawrence received the incorrect ballot style, the 


18      cancellation of electors Tommy Evans, Torez Evans and 


19      Connie Evans’ original absentee ballots without an 


20      affidavit, failure to tabulate the absentee ballots of 


21      Priscilla and Katie Chatman, the lack of poll-worker 


22      signatures on DRE tapes; they failed to certify the 


23      absentee ballots of Ms. Chatman and Ms. Priscilla Chatman, 


24      Katie Chapman, Rosa Walls and Janita Jackson (ph) and 


25      prepared 20 duplicate ballots and failed to mark them as 
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1      duplicate and the improper documentation on absentee 


2      ballots -- the application for absentee ballots as they 


3      failed to mark the reason why a third party was requesting 


4      them. 


5           We would recommend the Hancock County Board of 


6      Elections and Registration, Aretha Hill, former election 


7      supervisor, and Robin Rhodes, deputy registrar, be bound 


8      over to the AG’s office for the listed violations under 


9      each of their names in the lengthy report. 


10           We would also recommend -- we would also recommend 


11      that the citations listed for Azzalee Askew be dismissed.  


12      O.C.G.A. 21-2-409 is not applicable in this situation due 


13      to the Attorney General -- due to the Attorney General 


14      opinion of 21-2-574, we do not cite electors who assist in 


15      mailing paper absentee ballots. 


16           Additionally, former election supervisor, Aretha Hill, 


17      is listed as a respondent in the investigative report 


18      regarding O.C.G.A. 21-2-226(b), duties of the county board 


19      in determining eligibility of voters.  We would also 


20      recommend dismissal of this particular citation against  


21      Ms. Hill because the violation is directed at Board 


22      responsibilities.  


23           VICE CHAIR SULLIVAN:  Are you finished? 


24           MR. LEWIS:  I hope so. 


25           VICE CHAIR SULLIVAN:  I’m sure we have members of the 
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1      public who would like to speak to this.  Please go ahead, 


2      Ms. Grant. 


3           MS. GRANT:  As to this particular Hancock County case, 


4      I would just like to remind the Board that these three 


5      cases -- you’ll have -- you’re going to hear one more -- 


6      2013, 2014, 2015 were while Aretha Hill was employed by the 


7      Board of Elections and Registration and the board takes -- 


8      is very, very serious and understands that it ultimately 


9      supervises its staff and needs to make sure that they’re 


10      following the right rules and regulations. 


11           But sometimes, unless everybody stays in the office at 


12      -- at one time, the duties delegated to the supervisor -- 


13      sometimes, in many of these situations, the supervisor 


14      acted outside of her authority, her scope, that was granted 


15      by the board or by the statutes. 


16           And, therefore, we would request that you-all take 


17      that into consideration and, secondly, not to dismiss  


18      Ms. Hill from it because we believe that she acted 


19      arduously despite being informed about the things that  


20      she was doing that she continued to do. 


21           VICE CHAIR SULLIVAN:  Do any board members have any 


22      questions for Ms. Grant?  Would anyone else like to speak 


23      to this case?  Ladies first.  Please state your name and 


24      address for the record. 


25           MS. ASKEW:  I’m Azzalee Askew, and my address is 277 
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1      Springfield Road, Sparta, Georgia.  And he did say that he 


2      would dismiss one of my cases, so I thank you and 


3      appreciate that. 


4           VICE CHAIR SULLIVAN:  Thank you.  We have one more.  


5      Okay. 


6           MS. LEWIS:  Madam Chair, let me clarify, in response 


7      to the attorney’s question, Ms. Hill would be dismissed on 


8      that one citation for 21-2-226(b) only, not the other 


9      citations that are applicable on the case. 


10           JUDGE SIMPSON:  I’d -- 


11           VICE CHAIR SULLIVAN:  Does the judge make a motion in 


12      this particular case? 


13           JUDGE SIMPSON:  I’d like to make a motion that we 


14      accept the recommendation of the investigator with regard 


15      to this.  And I’d like to recommend that we refer to the 


16      Attorney General those -- those cases that there is 


17      evidence to support the allegations and that the ones that 


18      there’s not, they be dismissed. 


19           Some impression has to be made on Hancock County that 


20      they have to begin following the rules.  This is a 


21      continuing problem that’s continued for a long time.  We’ve 


22      got three cases today that are outrageous.  I think the 


23      election board, regardless of the fact where they’ve 


24      contracted with someone else to do their elections, they 


25      have the responsibility and they’re the ones who make sure 
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1      that the elections in Hancock County are fair and conducted 


2      properly.   


3           And I think that these cases definitely need to be 


4      referred to the Attorney General and, hopefully, he will 


5      follow up with them so that we can make some impression on 


6      Hancock County and the City of Sparta.  


7           VICE CHAIR SULLIVAN:  Thank you, Judge Simpson.  Judge 


8      Simpson has made a motion to accept the recommendation of 


9      the investigator.  Senator Harp, would you like to speak? 


10           SENATOR HARP:  (Nonverbal response.) 


11           VICE CHAIR SULLIVAN:  Ms. Hill, would you like to 


12      speak to this case? 


13           MS. HILL:  Yes.  Again, my name is Aretha Hill; 377 


14      Hancock Street, Sparta, Georgia.  I’m Aretha Hill.  As the 


15      former supervisor of Hancock County as well as supervisor 


16      for the City of Sparta, 2013 and 2015. 


17           Now, because of that, I’m asking that the panel would 


18      grant me a continuance because I haven’t had time to access 


19      files or records to these findings -- to clarify these 


20      findings.  So if the panel would grant me a continuance so 


21      that I can have legal counseling, I would appreciate that. 


22           VICE CHAIR SULLIVAN:  Thank you.  Ms. Hill, this 


23      Board, we refer cases to the Attorney General.  There would 


24      be an opportunity, if that recommendation -- that motion 


25      passes, for your counsel to speak with the Attorney 
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1      General’s office in resolution of the matter.  So I did 


2      want to let you know that there would be an opportunity for 


3      that if the recommendation is accepted. 


4           MS. HILL:  All right.  Thank you. 


5           VICE CHAIR SULLIVAN:  Is there anyone else that would 


6      like to speak to this particular case?  I think we have a 


7      motion to accept the recommendation.  Do we have a second? 


8           MR. WORLEY:  I second. 


9           VICE CHAIR SULLIVAN:  Any further discussion among the 


10      Board?  All in favor, please vote by saying aye. 


11           SENATOR HARP:  Aye. 


12           JUDGE SIMPSON:  Aye. 


13           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  None, and 


14      that motion carries.  And we have another Hancock County 


15      case, SEB Case Number 2015-20. 


16           MR. LEWIS:  Thank you, Madam Chair.  There were two 


17      complaints filed in this complaint.  The first complaint 


18      alleged that former Hancock County election supervisor, 


19      Aretha Hill, and her staff counted absentee ballots for 


20      individuals who did not have a signature card on file and 


21      that they counted ballots for individuals whose absentee 


22      ballots came back after the office -- came back to the 


23      office after the deadline. 


24           The second complaint in this case had to do with 


25      Hancock County improperly challenging the residency of some 
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1      Hancock County voters.  Hancock County’s office certified 


2      and counted 284 mail-in ballots for the 2014 election.  The 


3      investigation determined that there were not signature 


4      cards on file for 16 of those certified ballots for the 


5      March 31, 2016, election. 


6           And, also, the investigator discovered that four of 


7      the voters were not credited for voting in that election.  


8      That had to do with the first complaint.  In regards to the 


9      second complaint, there was nothing to suggest that the 


10      Hancock County Board of Elections and Registration failed 


11      to follow proper guidelines when they held hearings to 


12      challenge some of the voters’ residency qualifications.  


13           We would recommend dismissal of the listed violations 


14      for verifying signature marks on the absentee-ballot 


15      envelopes with that of the voter-registration cards due to 


16      the fact that these cards were destroyed in a fire at the 


17      Hancock County Courthouse and have not been reestablished 


18      by the electors. 


19           We would dismiss those two cites, 21-2-381 and 21-2-


20      386.  For the remaining citation, we would recommend that 


21      Aretha Hill, former election supervisor for the Hancock 


22      County Board of Elections and Registration be issued a 


23      letter of instruction for violation of O.C.G.A. 21-2-215 


24      for not giving proper credit for electors in the city. 


25           VICE CHAIR SULLIVAN:  Ms. Stephens, would you like to 
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1      speak to this case? 


2           MS. STEPHENS:  Thanks.  Ms. Stephens, 389 Roy Smith 


3      Road, Sparta, Georgia.  The courthouse burned and it burned 


4      everything.  I took a copy of our electors’ list.  I worked 


5      with Lynn Ford; she sent me blank voter-registration cards.  


6           Jim Elmonds, who was on our board, drew up a list of 


7      addresses of voters who were registered to vote in the 


8      county and I personally mailed everybody a blank voter-


9      registration card and asked them to please fill it out,  


10      put a cover letter with it, tell them the courthouse had 


11      burned.  Even though they were still registered to vote,  


12      we did need their -- a copy of their signature on the 


13      voter-registration card and asked them to return them 


14      either to the Secretary of State’s office or to our office. 


15           So every -- everything that I knew to do was done to 


16      try to get our signatures back.  So I didn’t know what else 


17      to do. 


18           VICE CHAIR SULLIVAN:  Thank you.  Mr. Worley has a 


19      question for you. 


20           MR. WORLEY:  Ms. Stephens, do you have any idea how 


21      many of those cards were returned or what percentage of the 


22      people responded to you? 


23           MS. STEPHENS:  I know we moved -- we mailed out about 


24      5600 and 702 were returned undeliverable.  And I did have a 


25      count, and I usually have them returned -- any 
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1      undeliverable mail, I put my return address on the envelope 


2      so I know what was undelivered.  I do not know how many 


3      went to the office and to the Secretary of State’s office, 


4      but I know 702 were returned undelivered.  But there was 


5      one mailed out to the address on the voter-registration -- 


6      or the electors’ list to every voter in Hancock County. 


7           MR. WORLEY:  But you don’t have any reason to dispute 


8      that there were some missing signatures -- 


9           MS. STEPHENS:  Oh, no, sir.  I’m sure there were. 


10           MR. WORLEY:  Okay. 


11           MS. STEPHENS:  I’m sure there were. 


12           MR. WORLEY:  Thanks. 


13           VICE CHAIR SULLIVAN:  Ms. Grant? 


14           MS. GRANT:  Thank you.  The Board of Elections and 


15      Registration do not disagree with the recommendations.  


16      However, based on your comments regarding that, certainly, 


17      Hancock County needs to wake up and smell the coffee, they 


18      did that in 2015, and they regrouped their staff and hired 


19      -- they hired -- they hired me after that and we have taken 


20      great strides in trying to clean up the errors that were 


21      made and learned from the past mistakes. 


22           And they do take it -- the board does take it very 


23      seriously and we’re working diligently to make sure the T’s 


24      get crossed and the I’s get dotted. 


25           VICE CHAIR SULLIVAN:  Is there anyone else who would 
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1      like to speak to this case?  Okay.  So the recommendation 


2      is to dismiss the first two allegations and issue a letter 


3      of instruction -- 


4           MR. LEWIS:  Yes, ma’am. 


5           VICE CHAIR SULLIVAN:  -- in the third. 


6           MR. LEWIS:  Yes, ma’am, that is correct. 


7           JUDGE SIMPSON:  So move. 


8           SENATOR HARP:  Second. 


9           VICE CHAIR SULLIVAN:  The recommendation has been -- 


10      the motion’s been made to accept the recommendation and 


11      seconded.  Any further discussion?  All in favor, please 


12      vote by saying aye. 


13           JUDGE SIMPSON:  Aye. 


14           SENATOR HARP:  Aye. 


15           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  There are 


16      none, and that motion carries.  Thank you-all for being 


17      here.  The next case we have to consider is 2015-47, the 


18      City of Damascus, and that is Tab Number 22 in your binder. 


19           MR. LEWIS:  Thank you, Madam Chair.  It was reported 


20      by the City of Damascus it was advertising the wrong 


21      qualifying dates for one of the at-large city council 


22      positions for an upcoming election in November of 2015. 


23           The City of Damascus listed the qualifying dates from 


24      8:30 on Monday, August the 24th, and closing qualifying at 


25      4:30 on Friday, August 28th.  The correct dates and times 
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1      should have been from 8:30 on August 31st, the last Monday 


2      in August immediately preceding the general election, and 


3      ending no later than 4:30 on September 4, 2015. 


4           While conducting this investigation, it was discovered 


5      that the city clerk, Denise Williams, had not completed her 


6      election-certification training.  Ms. Williams was placed 


7      in her position in May of 2015 and had not completed her 


8      training until August of 2017. 


9           It would be our recommendation that the City of 


10      Damascus and Denise Williams, city clerk, be bound over to 


11      the Attorney General’s office for the listed violations. 


12           VICE CHAIR SULLIVAN:  Is there anyone here who would 


13      like to speak to this? 


14           MR. COLEMAN:  Yes, Madam Chair. 


15           VICE CHAIR SULLIVAN:  Thank you.  Please state your 


16      name and address for the record. 


17           MR. COLEMAN:  Sure.  I’m Franklin Coleman.  My address 


18      is 212 North Westover Boulevard, Albany, Georgia 31707.  


19      And my law firm represents the City of Damascus as well as 


20      the City of Baconton, who both happen to be on your -- on 


21      your agenda today. 


22           But I’ll -- as to the allegations, my understanding is 


23      that there is -- essentially, what Mr. Lewis said is 


24      correct, as I understand it.  They issued -- I mean they 


25      published the wrong qualifying dates.  We don’t know of 
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1      anybody that has claimed that they were unable to qualify 


2      or run for that particular post because of the incorrect 


3      date.  I think they -- I’m not 100 percent sure of this, 


4      but I think they republished it correctly after they -- 


5      after the fact. 


6           And so, what we request is a letter of instruction or 


7      something to that effect, and I’ll -- if you don’t mind, 


8      I’ll just stay here. 


9           VICE CHAIR SULLIVAN:  Do any of the board members have 


10      any questions for Mr. Coleman? 


11           MR. WORLEY:  I had a question for Mr. Coleman. 


12           MR. COLEMAN:  Yes, sir. 


13           MR. WORLEY:  Do you know whether Ms. Williams 


14      completed her training? 


15           MR. LEWIS:  She did, sir, in August of 2017. 


16           MR. WORLEY:  All right. 


17           MR. LEWIS:  I’m sorry. 


18           MR. WORLEY:  And what training was she missing at the 


19      time of the violation? 


20           MR. LEWIS:  Her election-certification training. 


21           MR. WORLEY:  All of it or just part of it? 


22           MR. LEWIS:  All of it. 


23           MR. COLEMAN:  All of it.  She had just been appointed 


24      that -- like that same year just before the election.  It’s 


25      a very, very small city. 
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1           MR. LEWIS:  She was appointed in May of 2015 and did 


2      not complete her training until August of 2017. 


3           MR. COLEMAN:  Correct. 


4           MR. LEWIS:  The code now states that has to be done 


5      within six months.  At that time, it was by the end of the 


6      year, which would’ve been basically the same thing. 


7           VICE CHAIR SULLIVAN:  The recommendation is to bind 


8      over the City of Damascus and the city clerk, Denise 


9      Williams, to the Attorney General’s office; is that 


10      correct? 


11           JUDGE SIMPSON:  I would move that we issue a letter of 


12      instruction. 


13           MR. WORLEY:  I would second that, and -- and just 


14      state that I’m seconding it because this -- this is more 


15      typical of the kinds of things that we issue letters of 


16      instruction for, one-time clerical or other deficiencies 


17      that have been corrected at the time of the case reaching 


18      us. 


19           VICE CHAIR SULLIVAN:  We have a motion and a second to 


20      issue a letter of instruction in this case.  Is there any 


21      further discussion?  All in favor, please vote by saying 


22      aye. 


23           MR. WORLEY:  Aye. 


24           JUDGE SIMPSON:  Aye. 


25           VICE CHAIR SULLIVAN:  Any opposed?  Nay.  Motion 
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1      carries.  That moves us on to SEB Case Number 2015-66, the 


2      City of Baconton. 


3           MS. WATSON:  The City of Baconton notified our office 


4      that they had improperly printed paper absentee ballots for 


5      the November 3, 2015, municipal election.  The ballot in 


6      question contained candidates for both District 2 and 


7      District 4 city council seats.  Only voters who resided in 


8      District 2 or District 4 could vote for their district 


9      seats, not both. 


10           The error was discovered on October 13, 2015, during 


11      the second day of early voting.  The City of Baconton had 


12      contracted with Mark Shiver to help with the municipal 


13      election in 2015 just prior to early advanced voting.  The 


14      ballots had already been ordered by the City of Baconton; 


15      Mr. Shiver found two days into early advanced voting that 


16      the ballots for District 2 and District 4 council seats 


17      were on one ballot and should’ve been separated out. 


18           Mr. Shiver consulted with the city attorney and 


19      suspended early voting and reprinted the ballots then 


20      resumed early advanced voting on October 16, 2015.  A copy 


21      of the superior court petition filed in Mitchell County was 


22      provided.  The order authorized three ballots completed 


23      prior to the correction being made to be canceled and the 


24      electors were provided with the correct ballot. 


25           We’re recommending the City of Baconton, Annette 
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1      Morman, mayor of the City of Baconton, Sue Pate, city 


2      clerk, and Deloris Daniels, election supervisor, be bound 


3      over for 21-2-283. 


4           VICE CHAIR SULLIVAN:  Mr. Coleman? 


5           MR. COLEMAN:  Thank you, Madam Chair.  On this matter, 


6      what I understood was that we had seven ballots that were 


7      voted in the early voting prior to the discovery of this 


8      mistake.   


9           What it was that she -- the facts that she recited are 


10      almost exactly as I understand them but, once those seven 


11      ballots -- once that mistake was discovered, they attempted 


12      to -- they determined that only three of those ballots were 


13      relevant to District 2 and 4, and what the problem was, if 


14      -- if you didn’t understand exactly, is that they have 


15      residents in District 2 and residents in District 4 who 


16      received a ballot that had both of the -- had candidates 


17      for both of those on it and they -- they’re not supposed 


18      to, obviously, vote in the wrong district. 


19           And so, it was a self-reported thing; the city called 


20      -- I believe the Secretary of State, who may have -- I 


21      believe they spoke with Mr. Harvey and he had kind of -- I 


22      don’t want to say instructed them as to what to do, but 


23      sort of consulted with the city as to how to handle it. 


24           I don’t know that there is a statutory procedure, but 


25      they did what they -- I guess what they all kind of -- the 
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1      consensus was that they had to file some kind of motion in 


2      court to have the ballots invalidated.  She mentioned that 


3      -- I believe y’all have been provided with a copy of that 


4      and then they reissued the ballots. 


5           We don’t have any indication that anybody -- I don’t  


6      -- I don’t know what exactly -- right at the moment what 


7      happened with the three ballots that resided in District 2 


8      or 4 that were affected, whether they re-voted or not after 


9      having been -- after having been sent a new absentee 


10      ballot. 


11           But we don’t have any complaints that -- you know, 


12      that the election results were tainted and I don’t believe 


13      that the three -- that three votes would have called the 


14      result into question as -- as this was just a simple 


15      mistake.  The -- I’m not even 100 percent certain as to who 


16      ordered the ballots but, as soon as it was discovered, it 


17      was self-reported and corrected.  And we’d request also on 


18      this case a letter of instruction. 


19           VICE CHAIR SULLIVAN:  Do any of the board members have 


20      any questions for Mr. Coleman?  Is there anyone else in the 


21      audience that would like to speak to this case?  Any 


22      discussion among the board members? 


23           MR. WORLEY:  I would move for a letter of instruction. 


24       This is somewhat more serious than the case we just 


25      discussed because it does involve the casting of ballots, 
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1      but I also think that we should encourage election 


2      officials to self-report when they make a mistake and I 


3      think, in this case, they did exactly what should have been 


4      done.   


5           They recognized the mistake, they went through court 


6      to have it fixed and there’s no indication that anyone was 


7      denied casting a ballot.  So, for those reasons, I would 


8      move for a letter of instruction. 


9           VICE CHAIR SULLIVAN:  We have a motion that a letter 


10      of instruction be issued in this case.  Is there a second? 


11           JUDGE SIMPSON:  Second. 


12           VICE CHAIR SULLIVAN:  Motion’s been made and seconded. 


13       Any further discussion?  All in favor, please vote by 


14      saying aye. 


15           MR. WORLEY:  Aye. 


16           JUDGE SIMPSON:  Aye. 


17           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


18      motion carries.  Thank you, Mr. Coleman, for being here. 


19           MR. COLEMAN:  Thank you, Madam Chair. 


20           VICE CHAIR SULLIVAN:  Next we have SEB Case Number 


21      2015-67, Coffee County. 


22           MS. WATSON:  On October 15, 2015, we received a 


23      complaint from Coffee County election supervisor, Misty 


24      Hayes.  Misty Hayes had alleged the following things 


25      occurred during advanced voting for the City of Douglas’ 
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1      general and municipal election: that several individuals 


2      whose uncle was a mayoral candidate assisted voters and 


3      those assisted did not fall into the rule or the category 


4      provided by 21-2-409. 


5           The investigation found that mayoral candidate,  


6      Tony Paulk, was the uncle of a Vann Bailey, Greta Grady and 


7      Jennifer Brockington.  It was determined that Vann Bailey 


8      had assisted Loride Jackson, Greta Grady assisted Evelyn 


9      Graham, and Jennifer Brockington assisted Cathy Daniel, 


10      Cathy Anderson and Katrina Stevenson. 


11           It was verified that those assisted do not fall into 


12      the listed relatives that can be assisted in 21-2-409.  We 


13      would recommend that Vann Bailey, Greta Grady and Jennifer 


14      Brockington be bound over to the AG’s office for the listed 


15      violation. 


16           VICE CHAIR SULLIVAN:  Do you have any -- please come 


17      forward.  Would you like to speak regarding this case?  Is 


18      anyone here who would like to speak?  Please come to the 


19      front. 


20           MR. PAULK:  (Complies with request.) 


21           VICE CHAIR SULLIVAN:  Yes.  There’s a microphone right 


22      there.  If you would, just state your name and your address 


23      for the record. 


24           MR. PAULK:  Good morning. 


25           VICE CHAIR SULLIVAN:  Morning. 
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1           MR. PAULK:  Y’all have to forgive me for a second.  


2      I’ve spent my -- 


3           VICE CHAIR SULLIVAN:  If you can, pick up the 


4      microphone -- 


5           MR. PAULK:  Oh, I’m sorry. 


6           VICE CHAIR SULLIVAN:  -- and state your name and 


7      address for the record. 


8           MR. PAULK:  My name is Tony Lamar Paulk.  I live at 


9      242 Miller Road, Douglas, Georgia 31535.  Ma’am and Board, 


10      y’all have to forgive me.  I’ve spent my entire life trying 


11      not to put myself in these positions, so I actually tried 


12      to scribble down some stuff. 


13           Good morning to the Board, chair and members.  I thank 


14      y’all for allowing me to be before you.  I have not 


15      actually talked -- I have not actually met Chief 


16      Investigator Russell.  I would like to thank him for 


17      returning my call.   


18           I was not going to appear before this council and 


19      explain our position but, after talking to Chief 


20      Investigator Russell Lewis -- Chief Lewis said the Board 


21      should hear your side and just talk to the Board.  So I 


22      thank Chief Investigator Lewis for doing his job in a 


23      professional manner and giving me the confidence to come up 


24      here. 


25           I find myself in front of this council to explain our 
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1      position.  First, I’m unfamiliar with being before any such 


2      council to explain my actions simply because I’m a rule 


3      follower.  I retired from the military; I’m a disabled vet. 


4       Following the rules is just what I do. 


5           I follow the rules of marriage:  my wife is always 


6      right; I followed the city’s charter; I followed the rule 


7      of law.  But, today, I’m here asking you for mercy because 


8      I did not do due diligence when I was a candidate. 


9           I had communications from the election office during 


10      early voting:  Please tell your supporters not to wear 


11      their campaign shirts into the polling place because it’s 


12      against the rules.  I apologized and we started making our 


13      supporters button up, or zip up jackets or just cover up 


14      their campaign shirts. 


15           I had another communications [sic] with the election’s 


16      office also during early voting.  I think it was Misty that 


17      said, Tony, your supporters must take their signs off 


18      before they come vote.  The signs were on their car.  I 


19      immediately jumped in my car and I drove down there.  I was 


20      going to have a conversation with Misty, we talked often, 


21      but there was a big sign right there that said, No 


22      campaigning within like a -- so many feet, so there was no 


23      need to even have a consultation with her. 


24           I went back and I talked with all of my supporters; I 


25      immediately informed them to remove all campaign material 
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1      from their vehicles simply because I’m a rule follower.  I 


2      just like good order and discipline. 


3           My final communication with the election office is in 


4      reference to why we’re here today.  I had communications 


5      with the election office informing me that no family member 


6      is allowed to assist in voting.  I immediately called all 


7      of my volunteers and informed them of the rule and we 


8      stopped because I’m a rule follower.  It’s just what I do. 


9           I was told, on numerous occasions, to call the state 


10      for an opinion.  My response was always the same:  I do not 


11      have to call the state for an opinion.  We’ll make the 


12      adjustments.  Misty was in charge of the elections, she 


13      said we couldn’t do it and we stopped.  That was just the 


14      bottom line.  There was -- there was nothing else to say.  


15      She was in charge; she was my platoon sergeant.  If she 


16      said do it, we did it; if she said we could not do it, we 


17      stopped. 


18           My only thing that I say, I do apologize for taking up 


19      your time.  I just should’ve done due diligence.  That’s 


20      all there is to this.  There was no ill intent or anything 


21      like that.  We were working hard and Ms. Misty was very 


22      respectful and if she said, Tony, you can’t do this, we 


23      stopped; Tony, you can’t do this, we stopped. 


24           In closing, you know, I’ve tried to be a role model 


25      for my family.  Today I failed them because I did not do my 







Page 72


1      due diligence.  It is difficult trying to be a role model 


2      and having to come here and admit that I did not do due 


3      diligence and the only thing that I ask is that you show me 


4      some mercy on behalf of my relatives. 


5           If you can do that, I assure you this will not happen 


6      again.  I walked in here with my integrity.  I intend on 


7      leaving with my integrity.  They told me to seek some type 


8      of legal counsel.  That’s not relevant when you have 


9      integrity.  She didn’t -- she didn’t lie.  We just stopped. 


10       Thank you, Madam. 


11           VICE CHAIR SULLIVAN:  Mr. Paulk, I know I speak on 


12      behalf of all of the members of the Board that we very much 


13      appreciate you being here today and your comments regarding 


14      this case. 


15           MR. PAULK:  Thank you. 


16           VICE CHAIR SULLIVAN:  Does anyone have any questions 


17      for Mr. Paulk? 


18           MR. PAULK:  Oh, I’m sorry.  I’m sorry. 


19           VICE CHAIR SULLIVAN:  There are no questions.  You’re 


20      fine. 


21           MR. PAULK:  Thank you. 


22           SENATOR HARP:  Did he win the election? 


23           VICE CHAIR SULLIVAN:  Did you win the election? 


24           MR. PAULK:  Yes, ma’am. 


25           VICE CHAIR SULLIVAN:  Oh, okay.  Mayor Paulk then. 
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1           MR. PAULK:  Yes.  We won, but it doesn’t feel like it 


2      today.  It just doesn’t feel like it today.  And I’m sorry. 


3       I really am.  Thank you. 


4           VICE CHAIR SULLIVAN:  Thank you.  We appreciate it.  


5      Motion is that -- the motion is to bind over the three 


6      respondents, Ms. Bailey, Ms. Grady and Ms. Brockington, to 


7      the Attorney General’s office? 


8           MS. WATSON:  That’s correct. 


9           VICE CHAIR SULLIVAN:  I’d like to make a motion that 


10      we issue a letter of instruction in this case. 


11           JUDGE SIMPSON:  Second. 


12           VICE CHAIR SULLIVAN:  Motion’s been made and seconded. 


13       Is there any further discussion?  All in favor, please 


14      vote by saying aye. 


15           JUDGE SIMPSON:  Aye. 


16           VICE CHAIR SULLIVAN:  Aye. 


17           SENATOR HARP:  Aye. 


18           VICE CHAIR SULLIVAN:  Any opposed?  And that motion 


19      carries.  Mayor Paulk, just a letter of instruction will be 


20      issued in this case. 


21           MR. PAULK:  Thank you. 


22           VICE CHAIR SULLIVAN:  Moving on to SEB Case Number 


23      2015-73, City of Sparta. 


24           MS. WATSON:  Yes.  In October and November of 2015, we 


25      were notified of several concerns involving the November 3, 
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1      2015, City of Sparta election.  The complainant requested 


2      access to view advanced and absentee applications and other 


3      Sparta November 3, 2015, municipal-election documents. 


4           On a number of occasions, the complainant alleged she 


5      was told she could not look at the documents.  The 


6      complainant alleged she was told by City of Sparta election 


7      supervisor, Aretha Hill, to file an open-records request at 


8      least four times from September to November of 2015 before 


9      she was granted access to the documents.  The complainant 


10      also alleged that a number of the election documents were 


11      not completed correctly.   


12           Two additional complaints were received by E-mail to 


13      the Secretary of State’s Stop Voter Fraud website on 


14      November 1, 2015, alleging that advanced voting was held  


15      on Saturday, October 31, 2015, which was in violation of 


16      21-2-385(d)(1).  The violation occurred because advanced 


17      voting was supposed to end on Friday, October the 30th. 


18           The investigation shows there was no evidence to 


19      support a violation of the election code regarding access 


20      to election documents, as access was granted during the 


21      times they were available.  


22           Regarding advanced early voting:  On Saturday, October 


23      31, 2015, it was confirmed that voting was held on that 


24      date.  It was Aretha Hill that stated that the Pine Tree 


25      Festival was taking place and would be a good opportunity 
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1      for voter turnout.   


2           During the investigation, it was discovered that 80 


3      absentee-ballot envelopes and 45 absentee-ballot 


4      applications were not certified with an initial or a 


5      signature by the absentee-ballot clerk or the registrar 


6      from the Sparta November 3, 2015, municipal election. 


7           We recommend Aretha Hill, election supervisor for  


8      the City of Sparta, be bound over to the AG’s office for 


9      21-2-381(b)(2) [sic], 45 counts, and 21-2-385(d)(1), one 


10      count, and then 21-2-386(a)(1)(b), 80 counts. 


11           VICE CHAIR SULLIVAN:  Is there anyone here who would 


12      like to speak regarding this case?  It’s the City of 


13      Sparta, Hancock County, 2013 -- 2015-73. 


14           MS. WATSON:  There was a letter that was sent from 


15      their attorney that I believe was passed to the board 


16      members from Hitchcock and Hitchcock. 


17           VICE CHAIR SULLIVAN:  Thank you.  That was provided to 


18      the members this morning, I believe.   


19           JUDGE SIMPSON:  I move that we accept the letter. 


20           VICE CHAIR SULLIVAN:  Okay.  We’ve got a motion to 


21      accept the letter from Hitchcock and Hitchcock.  Do we have 


22      a second to that?  I’ll second that.  All in favor, please 


23      vote by saying aye. 


24           JUDGE SIMPSON:  Aye. 


25           SENATOR HARP:  Aye. 
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1           VICE CHAIR SULLIVAN:  Aye.  None opposed, motion 


2      carries. 


3           JUDGE SIMPSON:  I move that we bind this case over to 


4      the Attorney General. 


5           VICE CHAIR SULLIVAN:  Judge Simpson has made a motion 


6      that we bind this case over to the Attorney General.   


7      Ms. Hill, would you like to -- do you have any comments 


8      regarding this case?  Would you like to speak to it? 


9           MS. HILL:  No.  I prefer just to get legal counsel.   


10           VICE CHAIR SULLIVAN:  Understood.  We’ve got a motion 


11      to bind this case over to the Attorney General’s office.  


12      I’ll second that.  Is there any discussion?  All in favor, 


13      please vote by saying aye. 


14           MR. WORLEY:  Aye. 


15           JUDGE SIMPSON:  Aye. 


16           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and the 


17      motion carries.  Let’s move on to SEB Case Number 2015-74, 


18      the City of Cordele. 


19           MS. WATSON:  The complaint was filed with the 


20      Secretary of State’s office regarding two voters who were 


21      listed in the wrong voting district.  The two voters had 


22      cast ballots in the wrong district.  Crisp County elections 


23      office then instructed them to cast a second provisional 


24      ballot for the district in which they lived. 


25           The investigation found that 74 Cordele residents who 
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1      lived on Rainbow Drive and West 17th Avenue were placed in 


2      the incorrect voting wards.  Becky Perkins advised she 


3      assumed the county election supervisor duties just prior to 


4      the November 2015 election and was not aware of the change 


5      in the district models and annexation.  


6           Research into the change of the district lines show it 


7      was done in 2011.  There’s only theories and speculation on 


8      how the district lines did not get updated.  However,  


9      Ms. Perkins readily accepts that her office should have 


10      caught the error and has taken steps to prevent the problem 


11      in the future. 


12           The council member in the affected ward was unopposed 


13      until the 2015 election and no notice of error.  The two 


14      voters that had cast an incorrect ballot during early 


15      advanced voting were then given a provisional ballot for 


16      the correct ward for the City of Cordele’s general and 


17      municipal election.  With the provisional ballot, they only 


18      received credit from the city election and were rewarded 


19      one vote. 


20           Crisp County corrected the error prior to the November 


21      3, 2015, election, placing all of the effected residents in 


22      the correct ward and mailed the letters to each of those 


23      electors. 


24           We recommend the City of Cordele and the Crisp County 


25      Board of Elections and Registration’s office be bound over 
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1      for 21-2-226 and we’re recommending to dismiss against 


2      Becky Perkins for 21-2-226. 


3           VICE CHAIR SULLIVAN:  Is there anyone from the City of 


4      Cordele who would like to speak to this case? 


5           MS. PERKINS:  Hi, I’m Becky Perkins. 


6           VICE CHAIR SULLIVAN:  Please come to the front. 


7           MS. WATSON:  There was also a second rule violation 


8      that we’re recommending. 


9           VICE CHAIR SULLIVAN:  Sorry. 


10           MS. WATSON:  That’s okay. 


11           VICE CHAIR SULLIVAN:  You paused too long. 


12           MS. WATSON:  It’s all right.   


13           VICE CHAIR SULLIVAN:  If you would like to go ahead 


14      and continue your report. 


15           MS. WATSON:  Yes.  The second violation was for Becky 


16      Perkins and Crisp County Board of Elections and 


17      Registration for Board Rule 183-1-12.02, in they allowed 


18      two voters to cast another ballot after the voters had 


19      already cast one ballot. 


20           VICE CHAIR SULLIVAN:  Ms. Perkins, would you mind 


21      coming up?  Please state your name and your address for the 


22      record. 


23           MS. PERKINS:  I’m Becky Perkins.  My address is 174 


24      South Dorough Road, Cordele, Georgia 31015.  As to the 


25      district and the boundaries for having the folks in the 
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1      wrong district, the people who set that up initially 


2      reinvestigated and found out -- they weren’t aware that our 


3      city is split in half and, when you cross to the west side, 


4      the addresses invert from even to odd on opposite sides of 


5      the street.  They don’t go the same all the way across, and 


6      the people who set that up in eNet didn’t know. 


7           So the man was unopposed the whole time it had been 


8      set up.  That’s why nobody had voted in that race to know 


9      that that boundary street was incorrectly set up.  The city 


10      annexation practices, that’s why we didn’t know that the 


11      other two voters were never annexed into the city.  We’ve 


12      corrected all of that since then.  We corrected that 


13      immediately.   


14           I notified the Secretary of State that was happening; 


15      we notified the county attorney.  He is who instructed us 


16      to get in touch with that voter -- one voter left.  The 


17      next voter that came in, we were already in the process of 


18      correcting this.  She lived in one of those annexed areas 


19      that we didn’t know was annexed into the city.   


20           She came out after voting and made us aware she should 


21      have gotten -- the only thing on the ballot was the SPLOST 


22      if you weren’t in the city, and that’s why our county 


23      attorney instructed us to let them vote a second time. 


24           And we instructed them to be honorable and not vote 


25      twice for the SPLOST, to give them that provisional ballot 
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1      so they would get a chance to vote in their correct 


2      district.  That’s really all I know. 


3           VICE CHAIR SULLIVAN:  Anyone have any -- any board 


4      members have any questions for Ms. Perkins? 


5           MR. WORLEY:  So it was actually just one person who 


6      was allowed to vote twice? 


7           MS. PERKINS:  It was two people.  The one -- the first 


8      person that came in lived on that border street that we 


9      were not aware and had been put in eNet, you know, on the 


10      opposite side of the street, so it was a different 


11      district. 


12           I contacted -- he came out to vote and said, I don’t 


13      see anything on the ballot for me.  I looked him up 


14      immediately and said, Well, you’re not in that district, 


15      and he smiled and walked out and I knew he was not 


16      finished.  And so, I immediately called to find out if 


17      there was something I wasn’t seeing.  I called some people 


18      I knew; we investigated and found -- that’s when we found 


19      the error. 


20           VICE CHAIR SULLIVAN:  So the only thing on the ballot 


21      was the SPLOST? 


22           MS. PERKINS:  Yes.  But -- but he didn’t live in the 


23      city.  The only thing on the ballot was the SPLOST. 


24           VICE CHAIR SULLIVAN:  So -- 


25           MS. PERKINS:  And that one race. 
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1           VICE CHAIR SULLIVAN:  So were there any people here 


2      that had the opportunity to vote for the SPLOST twice? 


3           MS. PERKINS:  No, just those two voters. 


4           VICE CHAIR SULLIVAN:  And they couldn’t have voted -- 


5           MS. PERKINS:  They -- they -- when they came in to 


6      vote initially, the only thing on their ballot was the 


7      SPLOST. 


8           VICE CHAIR SULLIVAN:  Uh-huh. 


9           MS. PERKINS:  So, when we gave them their provisional 


10      ballots, they could have voted for that SPLOST twice but we 


11      asked them, Please don’t, since you already did vote for 


12      that.  Just vote for the race -- the commissioner race that 


13      we were asking for. 


14           VICE CHAIR SULLIVAN:  Okay.  Response? 


15           JUDGE SIMPSON:  That we issue a letter of instruction. 


16           VICE CHAIR SULLIVAN:  Judge Simpson’s made a motion 


17      that we issue a letter of instruction.  Is there a second? 


18           SENATOR HARP:  Second. 


19           VICE CHAIR SULLIVAN:  We’ve got a motion and a second 


20      to issue a letter of instruction in this case.  Is there 


21      any further discussion?  All in favor, please vote by 


22      saying aye. 


23           SENATOR HARP:  Aye. 


24           VICE CHAIR SULLIVAN:  Any opposed, vote by saying no. 


25           MR. WORLEY:  No. 
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1           VICE CHAIR SULLIVAN:  And I vote no as well.  We have 


2      a tie.  Counsel?  She will consider what we do in the case 


3      of a tie when we have an even number on the Board. 


4           MS. CORREIA:  Both motions fail and we could -- 


5           VICE CHAIR SULLIVAN:  Okay.   


6           MS. CORREIA:  -- bring that back up at the next 


7      meeting if there’s another voter. 


8           VICE CHAIR SULLIVAN:  Okay.  So both motions fail in 


9      the case of a tie.  So this case will be brought before the 


10      Board at a future meeting.  It’s the first case I think 


11      I’ve been to where we had a tie.  I’m sorry this matter is 


12      not resolved, but I expect that it will be brought to the 


13      next meeting when we -- the next board meeting when we 


14      consider cases.  Thank you. 


15           MS. PERKINS:  I appreciate it. 


16           VICE CHAIR SULLIVAN:  I think this would be a good 


17      time to take a break for lunch.  It’s also necessary for 


18      the Board to go into executive session to discuss pending 


19      litigation.  So if I can have a motion from the Board to go 


20      into executive session. 


21           MR. WORLEY:  So move. 


22           VICE CHAIR SULLIVAN:  A second? 


23           JUDGE SIMPSON:  Second. 


24           VICE CHAIR SULLIVAN:  All in favor, say aye. 


25           JUDGE SIMPSON:  Aye. 
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1           MR. WORLEY:  Aye. 


2           SENATOR HARP:  Aye. 


3           VICE CHAIR SULLIVAN:  Aye.  None opposed.  We will 


4      convene back here at 1 o’clock.  Thank you all. 


5      (A recess was taken from 12:05 p.m. to 1:01 p.m.)  


6           VICE CHAIR SULLIVAN:  Okay.  We’re going to call this 


7      meeting back to order.  It looks like we’ve lost our -- a 


8      lot of our audience.  The first thing we need to do is a 


9      motion exiting executive session.  Do I have a motion? 


10           JUDGE SIMPSON:  So move. 


11           VICE CHAIR SULLIVAN:  Second?  


12           MR. WORLEY:  Second. 


13           VICE CHAIR SULLIVAN:  All in favor, aye. 


14           MR. WORLEY:  Aye. 


15           VICE CHAIR SULLIVAN:  Unopposed, and we are out of 


16      executive session.  Ms. Aretha Hill left before -- right 


17      after we adjourned for lunch and she asked that the Board 


18      accept her request for a continuance in the cases that 


19      she’s involved in.  I’ll make a motion that we accept these 


20      for the record. 


21           MR. WORLEY:  Second. 


22           VICE CHAIR SULLIVAN:  All in favor, aye.  Not opposed. 


23       Okay.  And we’re back to the investigations report.  We 


24      are now on SEB Case Number 2015-76, City of Commerce. 


25           MS. WATSON:  In October -- 







Page 84


1           VICE CHAIR SULLIVAN:  (Enables microphone.)  Go ahead. 


2           MS. WATSON:  In October of 2015, Mr. Robert Waters and 


3      his wife reported that he was not able to vote for his 


4      board’s councilman during the municipal election to be held 


5      on November 3, 2015.   


6           Jackson County election supervisor told Mr. Waters 


7      that he and his wife were put in the wrong district in 


8      combination.  Robert and Deborah Waters (ph) voted in the 


9      Commerce municipal election during early voting.  Both 


10      electors noticed that they did not have the option on their 


11      ballot to vote for their board’s councilman nor for the 


12      school-board race. 


13           Both cast their ballot prior to bringing the issue to 


14      the attention of the poll workers.  Mr. Waters contacted 


15      the Jackson County Elections office and spoke with Lori 


16      Wurtz.  He was advised that he and his wife were placed in 


17      the incorrect district code 336-42 instead of 337-43. 


18           Lori Wurtz made the corrections in the system; the 


19      area of Shankle Road was also checked for any other voters 


20      that may have been listed in the incorrect district.  There 


21      were five others also incorrectly placed in the wrong 


22      district and those were corrected in the system also.  The 


23      other five did not cast a ballot in the November 3, 2015, 


24      election. 


25           We recommend that the Jackson County Board of 
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1      Elections and Registration be bound over to the AG's office 


2      for 21-2-226(b) and dismiss 21-2-226 against Lori Wurtz. 


3           VICE CHAIR SULLIVAN:  Is there anyone here who would 


4      like to speak to this case?   


5           MS. LOGAN:  (Indicating.) 


6           VICE CHAIR SULLIVAN:  Please come to the front.  If 


7      you could, just state your name and address for the record. 


8           MS. LOGAN:  Jennifer Logan; 289 Delia Drive, Commerce, 


9      Georgia.  I just wanted to bring to the Board's attention 


10      that Lori Wurtz is no longer employed at Jackson County and 


11      the county has purchased new Pictometry to help us in our 


12      districting efforts and we’re working with the GIS 


13      department to make sure that errors like this do not happen 


14      or are very minimal. 


15           VICE CHAIR SULLIVAN:  Thank you, Ms. Logan.  Do you 


16      hold a position within Jackson County? 


17           MS. LOGAN:  Yes.  I’m the supervisor.   


18           VICE CHAIR SULLIVAN:  Does anyone have any questions 


19      for Ms. Logan?  Does anyone have any motions for  


20      Ms. Watson?  Okay.  The recommendation in this case is to 


21      bind over Ms. Wurtz and the Jackson County Board of 


22      Elections to the Attorney General’s office for the 


23      violations listed. 


24           MS. WATSON:  It’s only the board. 


25           VICE CHAIR SULLIVAN:  I'm sorry, only the board. 
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1           MS. WATSON:  That's correct. 


2           VICE CHAIR SULLIVAN:  I’ll make that motion.  Is there 


3      a second? 


4           JUDGE SIMPSON:  Second. 


5           VICE CHAIR SULLIVAN:  Okay.  We’ve got a motion and a 


6      second.  Is there any discussion regarding this? 


7           MR. WORLEY:  I wonder if this is a case that’s 


8      appropriate for a letter of instruction.  Since the person 


9      who made the errors is not a respondent but is no longer at 


10      the board -- or the election and registration office and 


11      that they appear to have corrected the situation. 


12           VICE CHAIR SULLIVAN:  Okay.  Well, I think we have a 


13      motion and a second on the table to bind it over.  You can 


14      vote against my motion and then entertain a new motion. 


15           MR. WORLEY:  Okay. 


16           VICE CHAIR SULLIVAN:  So we have a motion and a 


17      second.  Mr. Worley has recommended a letter of instruction 


18      be issued in this case, but the motion on the table is to 


19      bind it over.  So all in favor of that motion, please say 


20      aye. 


21           JUDGE SIMPSON:  Which motion?  


22           VICE CHAIR SULLIVAN:  Aye.  The first motion, which is 


23      to bind over.  All in favor, aye.  Any opposed?  No? 


24           JUDGE SIMPSON:  Nay. 


25           VICE CHAIR SULLIVAN:  Okay.  So that motion fails.  
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1      Mr. Worley, would you like to make a motion? 


2           MR. WORLEY:  I’d make a motion that we send a letter 


3      of instruction to the Jackson County Election and 


4      Registration office. 


5           JUDGE SIMPSON:  Second. 


6           VICE CHAIR SULLIVAN:  We’ve got a motion and a second 


7      that a letter of instruction be issued in this case.  All 


8      in favor, vote by saying aye. 


9           MR. WORLEY:  Aye. 


10           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  And that 


11      motion carries. 


12           MS. LOGAN:  Thank you. 


13           VICE CHAIR SULLIVAN:  Thank you for being here.  The 


14      next case is SEB Case Number 2015-78, City of Waycross.   


15           MS. WATSON:  Yes.  In October of 2015, candidate,  


16      Alvin Nelson, reported concerns regarding the municipal 


17      election in the City of Waycross on November 3, 2015.   


18      Alvin Nelson reported electors Albert and Alice Boyd (ph) 


19      were in his district.  When they went to vote, their 


20      ballots did not have a District 5 city commissioner’s race 


21      on it. 


22           Alvin Nelson states the Boyds were, at first, told 


23      they were not in District 5 and then they were told they 


24      were in District 5.  He states they were given incorrect 


25      ballots and he felt there was a systemic problem.   
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1           In November of 2015, Jimmie Burke reported on election 


2      day voters who had previously voted at the city auditorium 


3      were being turned away and told to vote at other precincts. 


4       Jimmie Burke states the voters were not told of the 


5      changes.  


6           The investigation revealed that Albert and Alice Boyd 


7      voted on October 21, 2015; they were issued a ballot for 


8      the District 1 city commissioner’s race.  The Boyds did 


9      cast their -- did not cast their ballot but advised poll 


10      workers that they were in District 5.   


11           Poll workers checked the map and verified that they 


12      showed the Boyds in District 1.  The Boyds continued to 


13      object and stated that they were in District 5.  Attempts 


14      were made to verify the correct district.  No one was 


15      reached and Betty Gillis made the decision to issue the 


16      Boyds a District 5 ballot.  It was later verified that the 


17      Boyds were re-districted in 2012 to District 1.   


18           As to the allegations of voters being turned away from 


19      the polls, it was determined that, after redistricting, 


20      voters were notified of the change in precincts.  However, 


21      some voters still went to their previous poll locations and 


22      were instructed on the location of their correct precinct. 


23           It was also verified that elector, Yvette Inman, was 


24      placed in the incorrect municipal voting district when she 


25      was placed in District 1 and should have been in District 
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1      5.  This was discovered after Yvette Inman had already cast 


2      her ballot on October 13, 2015.   


3           We recommend the Ware County Board of Elections and 


4      Registration and Betty Gillis, election supervisor, be 


5      bound over for State Election Board Rule 183-1-12.06(4), 


6      provisional ballots, and Ware County Board of Election and 


7      Registration for 21-2-226(b) and dismiss 21-2-226(b) 


8      against Betty Gillis. 


9           VICE CHAIR SULLIVAN:  Is anyone here to speak to this 


10      case?   


11           MS. HALL:  (Indicating.) 


12           VICE CHAIR SULLIVAN:  Thank you.  And if you would 


13      please state your name and address for the record. 


14           MS. HALL:  Yes.  My name is Virginia Hall.  My address 


15      is 4195 Quail Run Circle, Valdosta, Georgia 31601.  I’m 


16      with the law firm of Hall, Booth, Smith, and we represent 


17      Ware County.  I am here on behalf of Ware County as well as  


18      Betty Gillis.  Unfortunately, they are not able to be here 


19      today.   


20           As was stated by the investigator -- pretty much all 


21      of the information she stated is correct.  The Boyds did 


22      appear to vote; they’ve had concerns that they were not in 


23      District 1, that they were in District 5.  Betty Gills was 


24      not there at the time -- they were building a new election 


25      office -- so she came back to the early-voting building.   
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1           She tried to get in touch with 911, the tax 


2      commissioner, to confirm whether they were in District 1, 


3      which were the records that we had, or if they were in 


4      District 5 as was alleged by the Boyds.  She was not able 


5      to reach anyone, so a District 5 ballot was prepared for 


6      the Boyds.   


7           Ms. Gillis understands that she should have prepared a 


8      provisional ballot, so that it was simply a mistake on her 


9      behalf.  She apologizes for that.  She, you know, just said 


10      that she had a lot going on with the new building that  


11      was being built and she should have waited and gotten 


12      confirmation and should’ve prepared a provisional ballot.   


13           With regard to Miss -- oh, before I go on to  


14      Ms. Inman, the Boyds were able to vote so it -- there -- 


15      and, even if there was a problem with their votes, there 


16      were only two votes and that wouldn’t have had any effect 


17      on the outcome of the election.   


18           With regard to Ms. Inman, it was a similar situation 


19      where she is actually in District 1 for the county, but in 


20      Municipal District 5 for the city, so there was some 


21      confusion about that.  And, initially, she was given the 


22      incorrect ballot, but it was brought to the election’s 


23      attention [sic] that it was the incorrect ballot and she 


24      was given the correct ballot and was able to vote.   


25           Once again, Ms. Gillis indicates that, you know, it 
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1      was a mistake on their path, they apologize for that 


2      mistake but she was given the correct ballot and was able 


3      to vote.  So, therefore, we’re requesting a letter of 


4      instruction to be sent. 


5           VICE CHAIR SULLIVAN:  Thank you.  Does anybody -- 


6      either of the fellow board members have any questions for 


7      Ms. Hall? 


8           MR. WORLEY:  I don't have a question, but I would make 


9      a motion. 


10           VICE CHAIR SULLIVAN:  Go ahead. 


11           MR. WORLEY:  I -- as with others, I appreciate your 


12      being here and making it clear that it was a mistake that 


13      will not be repeated, so I would move that we issue a 


14      letter of instruction. 


15           JUDGE SIMPSON:  Second. 


16           VICE CHAIR SULLIVAN:  We’ve got a motion and a second 


17      that a letter of instruction be issued.  And that’s on all 


18      of the violations? 


19           MR. WORLEY:  Yes. 


20           VICE CHAIR SULLIVAN:  Is there any further discussion? 


21       All in favor, please vote by saying aye. 


22           MR. WORLEY:  Aye. 


23           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


24      motion carries.  Thank you for being here. 


25           MS. HALL:  Thank you. 
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1           VICE CHAIR SULLIVAN:  SEB Case Number 2017-86, DeKalb 


2      County.  Ms. Watson? 


3           MS. WATSON:  In December of 2017, DeKalb County 


4      election supervisor, Erica Hamilton, self-reported that 


5      during the December 5, 2017, general election, a DeKalb 


6      County poll manager instructed three voters to write their 


7      names on the reverse side of their original ballots, this 


8      due to the fact that the polling station had run out of 


9      provisional-ballot envelopes.  


10           The investigation revealed Shadonna Greer, poll 


11      manager, stated that at approximately 7:30 to 7:40 p.m. 


12      during the extended hours of voting she discovered that, 


13      although she had been provided with approximately 100 


14      provisional ballots, she had only been issued 12 


15      provisional-ballot envelopes.   


16           She stated that three voters were attempting to cast 


17      provisional ballots for which she had no envelopes.   


18      Ms. Greer stated she called the area manager and requested 


19      more envelopes, but that the area manager informed her she 


20      had exhausted her supply at other polling stations.   


21           Ms. Greer stated that she then called the elections 


22      office and informed them of the situation, requested that 


23      the supply team bring some more envelopes to her station.  


24      Ms. Greer stated, however, that she was unable to receive 


25      any more envelopes before the close of polls.   







Page 93


1           Ms. Greer stated she made a decision to have the 


2      voters write their names on the reverse side of the ballots 


3      and to fold the ballots in half in an attempt to protect 


4      the voters’ anonymity.  Ms. Greer stated that she did not 


5      want to disenfranchise any of the voters and that she felt 


6      that this was her best course of action.   


7           Erica Hamilton, election supervisor, stated that she 


8      was advised of Ms. Greer’s situation after it had occurred. 


9       Ms. Hamilton advised that when the ballots were received 


10      that they were duplicated in order to preserve the 


11      anonymity of the electors.   


12           We recommend DeKalb County Board of Registration and 


13      Elections and Erica Hamilton, DeKalb County election 


14      supervisor, Shadonna Greer, poll manager, be bound over to 


15      the AG’s office for the listed violations. 


16           VICE CHAIR SULLIVAN:  Thank you.  We have someone here 


17      on behalf of DeKalb County.  Please state your name and 


18      your address for the record. 


19           MR. BRYAN:  Madam Chair and Board, my name is Bennett 


20      Bryan.  I’m a senior assistant county attorney with DeKalb 


21      County, 1300 Commerce Drive, Decatur, Georgia. 


22           Generally, I agree with the facts as stated by the 


23      investigator and I’d like to focus a little bit less on 


24      that and a little bit more on what the county has done 


25      since then to make sure that this doesn't happen again.   
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1           But, briefly, I will say that the poll manager in 


2      question, she did have a duty under -- as a poll manager in 


3      the poll manager’s instructions, in her employee manuals -- 


4      she did have a duty to inform the -- you know, inform the 


5      elections department if she was missing any ballots, any 


6      envelopes or any other important voting equipment.  She, 


7      unfortunately, did not do that until pretty much the very, 


8      very end of the day.   


9           At that point, while it was -- or while the elections 


10      department was trying to figure out a way to get the extra 


11      envelopes to the polling location, the poll manager made a 


12      decision to accept the ballots in the manner described.   


13           Now, I will say that Ms. Hamilton and some of her 


14      staff are here and Mr. Tillman, the chairman of the DeKalb 


15      Board of Elections -- of Registrations and Elections is 


16      also here.  And, since then, the elections department has 


17      taken several steps to ensure that this never happens 


18      again.   


19           I'll also note that, to my knowledge and to my 


20      client’s knowledge, this has never actually happened  


21      before either.  However, since then, what we’ve -- what the 


22      department has done is created a couple of extra forms to 


23      require poll managers to not just inform the elections 


24      department, not just inform their supervisors, if they 


25      don't have the equipment.   
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1           They actually have to affirmatively verify the day 


2      before the election that they do have everything and they 


3      actually have to list the number of ballots that they have, 


4      the number of envelopes that they have and some other -- 


5      and other important equipment.  And so, this will be 


6      received before election day and I believe that will -- 


7      that alone will probably eliminate this problem from 


8      happening again.   


9           But also the warehouse manager has also created a form 


10      for his -- for his staff in where they will, in every -- 


11      for every precinct, state the number of ballots that 


12      they’ve put in -- they’ve put in the package for each 


13      particular precinct and then initial and sign off on it. 


14           One -- one last thing I’d like to say is that, again, 


15      the fact that this poll manager, who also no longer works 


16      for the DeKalb County elections department, she says that 


17      there were only 12 envelopes except that the envelopes come 


18      in packages of 25.  And so, it just seems unlikely that she 


19      actually only had 12 but, even if so, she should have 


20      discovered that and mentioned it long before 7:40 p.m. 


21           But, again, we -- the DeKalb board and the DeKalb 


22      elections department have taken steps to make sure this 


23      would never -- that this won’t happen again and we would 


24      request that you just issue a letter of instruction.  I'm 


25      happy to answer any questions. 
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1           VICE CHAIR SULLIVAN:  Thank you, Mr. Bryan, for being 


2      here.  Thank you for sharing with us the remedial efforts 


3      that DeKalb County has made.  Does anyone have any 


4      questions for Mr. Bryan? 


5           JUDGE SIMPSON:  I move that we issue a letter of 


6      instruction. 


7           MR. WORLEY:  I would second that and I would actually 


8      complement DeKalb County on coming up with those procedures 


9      to ensure that it won't happen again.  But, obviously, 


10      they've put some thought into that and I would also just 


11      note for the record that it -- while Ms. Hamilton was named 


12      as a respondent, it strikes me from the description of the 


13      facts that she -- she really did everything that she could 


14      to correct this after the fact and preserve the anonymity 


15      of the voters, so I -- I would complement her on that as 


16      well. 


17           VICE CHAIR SULLIVAN:  I also would applaud all of the 


18      efforts that have been taken in this case but I think, you 


19      know, that the seriousness of them -- of the -- you know, 


20      the preserving the anonymity of the voters to me is 


21      significant in this matter.  So I am going to vote against 


22      it, but I do very much appreciate you being here and 


23      sharing all of these measures that you’ve taken to correct 


24      the problem. 


25           So we have a motion and a second on the table to issue 
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1      a letter of instruction in this case.  Is there any further 


2      discussion?  All in favor, please vote by saying aye. 


3           MR. WORLEY:  Aye. 


4           JUDGE SIMPSON:  Aye. 


5           VICE CHAIR SULLIVAN:  Any opposed?  Nay.  The motion 


6      carried.  Thank you so much. 


7           MR. BRYAN:  Thank you. 


8           VICE CHAIR SULLIVAN:  Okay.  We’re jumping back to -- 


9           MS. CORREIA:  Excuse me.  Madam Chair, that motion 


10      doesn't carry if we don’t have a quorum. 


11           MR. WORLEY:  We have a quorum. 


12           VICE CHAIR SULLIVAN:  We have a quorum. 


13           MS. CORREIA:  (Nonverbal response.) 


14           VICE CHAIR SULLIVAN:  We don’t have a quorum in the 


15      matter? 


16           JUDGE SIMPSON:  We have a quorum. 


17           MS. CORREIA:  That’s why, in the other case, where 


18      there were two votes for each motion -- oh, because it was 


19      tied.  I’m sorry. 


20           VICE CHAIR SULLIVAN:  Yes.   


21           MS. CORREIA:  I’m wrong. 


22           VICE CHAIR SULLIVAN:  Okay.  Thank you.  That jumps us 


23      back to the top of the case -- the top of the page to City 


24      of Desoto.  We do not have a quorum in that case because 


25      Mr. Worley has stated that he will be recusing himself from 
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1      that case, so that case will be continued until the next 


2      meeting. 


3           JUDGE SIMPSON:  Which one is that? 


4           VICE CHAIR SULLIVAN:  That is 2015-008, the City of 


5      Desoto, Number 18.  So that’ll be continued.  I forgot to 


6      state for the record when we returned from lunch that 


7      Senator Harp had to leave and will not be with us for this 


8      afternoon, so he was no longer present when we returned 


9      from lunch.   


10           The next case is SEB Case Number 2015-46, which is the 


11      City of Allenhurst, Tab Number 21 in your binder. 


12           MR. LEWIS:  Thank you, Madam Chair.  On August 31, 


13      2015, Mayor Hines, City of Allenhurst -- for the City of 


14      Allenhurst contacted his liaison, the Secretary of State's 


15      office, with a report that his city was not prepared to 


16      hold qualifying for the upcoming election because they did 


17      not have anyone who was certified of the qualified 


18      candidates.   


19           Mayor Hines indicated that Liberty County normally 


20      handles their elections and qualifying but, at the last 


21      minute, the county said they would not be doing qualifying 


22      for the November 2015 election.  Liberty County election 


23      supervisor advised they had notified all municipalities 


24      within the county in September of 2011, that the county 


25      would not be responsible for qualifying candidates in 
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1      municipal elections.   


2           While Mayor Hines advised that he was not aware of the 


3      letter from 2011 and since he was familiar with the 


4      qualifying paperwork, he decided to handle the 


5      qualifications for the November 2015 election himself. 


6            Tina O’Connor, who is the city clerk hired in August 


7      -- on August 31, 2015, had until December 31, 2015, to 


8      complete her elections training but had not done so at the 


9      time of this report and is still not certified at this 


10      time.   


11           Our recommendation would be that the City of 


12      Allenhurst and Mayor Thomas Hines be bound over to the 


13      Attorney General’s office for the listed violation of  


14      21-2-76, eligibility of a person who served as a county 


15      election superintendent, and that the City of Allenhurst 


16      and Tina O'Connor, city clerk, be issued a letter of 


17      instruction for the certification program.  I would say 


18      that the City of Allenhurst currently has no certification 


19      at all as of August of this year. 


20           JUDGE SIMPSON:  Move to bind the case over. 


21           MR. WORLEY:  Second. 


22           VICE CHAIR SULLIVAN:  We’ve got a motion and a second 


23      to bind over the City of Allenhurst case.  Let me verify 


24      that there's no one here who wants to speak on behalf of 


25      this motion.  Okay.  Any further discussion?  All in favor 
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1      of the motion, please vote by saying aye. 


2           JUDGE SIMPSON:  Aye. 


3           MR. WORLEY:  Aye. 


4           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


5      motion carries.  SEB Case Number 2015-72, the City of Ivey. 


6           MS. WATSON:  In October of 2015, Kevin Sturgeon 


7      reported that the City of Ivey was open only one day  


8      during qualifying period for the 2015 municipal election.  


9      The posted qualifying period for the 2015 City of Ivey 


10      municipal election was set for Monday, August 31, 2015, 


11      through September 4, 2015.   


12           The City of Ivey city clerk, Bonnie Sturgeon, was not 


13      in the office Monday, August 31st, through Thursday, 


14      September 3, 2015.  Arrangements were made for those 


15      wishing to qualify during those days to go to the McIntyre 


16      City Hall.   


17           The recommendation was for the City of Ivey and Bonnie 


18      Sturgeon, city clerk, be bound over to the AG’s office for 


19      violation of 21-2-132(d)(3). 


20           VICE CHAIR SULLIVAN:  Let me verify there's no one 


21      from the City of Ivey here.  Okay.   


22           MR. WORLEY:  I’d move to bind over this case -- 


23           JUDGE SIMPSON:  Second. 


24           MR. WORLEY:  -- to the Attorney General’s office. 


25           VICE CHAIR SULLIVAN:  We've got a motion and a second 







Page 101


1      to bind the City of Ivey over and accept the 


2      recommendation.  Is there any further discussion?  All in 


3      favor, say aye. 


4           JUDGE SIMPSON:  Aye. 


5           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No.  The 


6      motion carries.  And I believe that puts us at SEB Case 


7      Number 2015-75, City of Guyton. 


8           MS. WATSON:  We received several complaints regarding 


9      the November 3, 2015, election in the City of Guyton such 


10      as poll workers not having proper training prior to the 


11      election; that, during early voting, a male subject was 


12      loitering outside of the polling location at city hall; 


13      that Mr. Andrew Harville stated when he went to the booth, 


14      one of the poll workers had placed a checkmark by his name 


15      as if he had already voted; the city hall was closed and no 


16      one was there to give directions about where to go vote; 


17      the polling location had the right address but the wrong 


18      building name; that the city manager, Robert Black, had 


19      access to the ballot box while it was in his office. 


20           During the investigation, there were no violations 


21      substantiated in Allegations 1 through 5 and the 


22      complainant retracted Complaint Number 6.  However, during 


23      the investigation, it was found that the city clerk and 


24      election superintendent, Lauree Morris, had not completed 


25      the certification program nor completed the paper-ballot 







Page 102


1      class for December elections at Kennesaw State University.  


2           We’re recommending the City of Guyton and Lauree 


3      Morris, city clerk and election superintendent, be bound 


4      over to the AG’s office for 21-2-101. 


5           VICE CHAIR SULLIVAN:  Is there anyone here from the 


6      City of Guyton?  No. 


7           JUDGE SIMPSON:  Has she received certification or do 


8      they have a certified officer now? 


9           MS. WATSON:  The certification was completed on March 


10      23, 2016, and she was terminated in June of 2017. 


11           JUDGE SIMPSON:  What about currently?  Do they have a 


12      certified -- 


13           MS. WATSON:  Alison Bruton, the current city clerk and 


14      election supervisor, was certified on July 31, 2017. 


15           JUDGE SIMPSON:  I move to issue a letter of 


16      instruction since the problem seems to have been 


17      alleviated.  Although I think it's a serious violation, I 


18      think that time has -- too much time has passed and it’s 


19      been corrected, so that's why I would make that 


20      recommendation and the motion. 


21           MR. WORLEY:  I would ordinarily support that, but it 


22      concerns me that the city made no effort to come here today 


23      and explain what had happened and how they have corrected 


24      it, so I would not support the motion. 


25           VICE CHAIR SULLIVAN:  So Judge Simpson's motion is 
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1      going to fail for lack of a second.  Mr. Worley, would you 


2      like to make another motion? 


3           MR. WORLEY:  Yes.  I would move to bind this case over 


4      to the Attorney General’s office. 


5           VICE CHAIR SULLIVAN:  And I would second that.  Any 


6      further discussion?  All in favor, please vote by saying 


7      aye. 


8           MR. WORLEY:  Aye. 


9           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and the 


10      motion carries.  Ms. Watson, does that complete the 


11      investigations report? 


12           MS. WATSON:  It does. 


13           VICE CHAIR SULLIVAN:  Thank you.  Next we have the 


14      Attorney General’s report.  They are -- normally we take 


15      these as a bulk unless anyone in the audience or any member 


16      would like to discuss any of them individually.  Is there 


17      anybody in the audience that would like to discuss any of 


18      these individually?   


19           MR. WORLEY:  (Indicating.) 


20           VICE CHAIR SULLIVAN:  Mr. Worley? 


21           MR. WORLEY:  I would like to discuss the following 


22      cases before the Board:  SEB Case Number 2014-079, Thomas 


23      County; the Case Number 2014-111, Thomas County, and SEB 


24      Case Number 2015-002, Cobb County, also the case SEB Case 


25      Number 2012-109, Clay County, under consent and dismissals. 
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1           VICE CHAIR SULLIVAN:  Judge Simpson, do you want to 


2      pull any additional ones off to discuss? 


3           JUDGE SIMPSON:  I'm sorry. 


4           VICE CHAIR SULLIVAN:  Do you want to pull any 


5      additional cases off to discuss? 


6           JUDGE SIMPSON:  No. 


7           VICE CHAIR SULLIVAN:  So I will go ahead and entertain 


8      a motion to accept the consent orders in SEB Case Number 


9      2011-88, 2012-31, 2012-172, 2013-26, 2013-63, and 2014-51 


10      and 2015-14. 


11           MR. WORLEY:  So move. 


12           JUDGE SIMPSON:  Second. 


13           VICE CHAIR SULLIVAN:  The motion’s been made and 


14      seconded.  Any further discussion?  All in favor, say aye. 


15           MR. WORLEY:  Aye. 


16           JUDGE SIMPSON:  Aye. 


17           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  And that 


18      motion carries.  Ms. Correia, would you like to discuss 


19      Case Number 2014-79, Thomas County? 


20           MS. CORREIA:  Yes.  This is a case where a former 


21      election official voted -- fraudulently voted for his 


22      mother.  He was an election official at the time.  The fine 


23      for this consent order is $1,000, and that’s largely 


24      because the individual is unemployed and we were doing an 


25      installment plan.  But that -- that is the rationale for 
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1      the $1,000 fine.  Are there specific questions about that 


2      consent order? 


3           MR. WORLEY:  I don't -- I don’t have a specific 


4      question, but it’s just my view that given that this was an 


5      election supervisor who committed election fraud by 


6      essentially forging an absentee ballot that was supposed to 


7      be for his mother so that he could vote for her after he 


8      had already voted on his own behalf, I think this is a 


9      very, very serious violation.   


10           I appreciate the fact that the Attorney General’s 


11      office understands that Mr. Mays (ph), you know, is not in 


12      a position to pay a larger fine but, regardless of whether 


13      he can pay it -- and I’m really not that interested in 


14      whether he pays it or not, but I think we need to 


15      establish, as a Board, that an offense of this nature is 


16      more serious than what we traditionally fine someone $1,000 


17      for.  So I would -- I would not vote for this consent order 


18      unless the fine were at least $2500. 


19           JUDGE SIMPSON:  Who specified the amount?  Was it the 


20      state Attorney General that offered that amount or the 


21      respondent said he could not pay more? 


22           MS. CORREIA:  Actually -- 


23           VICE CHAIR SULLIVAN:  If you’ll speak into the 


24      microphone, Judge Simpson. 


25           MS. CORREIA:  Actually, it’s assistant Attorney 
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1      General, Susan Haynes, actually handled this one so I’m 


2      going to let her talk about the negotiations.   


3           MS. HAYNES:  He did not specify the amount; it was the 


4      amount that we suggested. 


5           JUDGE SIMPSON:  Well, then I’d -- I’d agree with  


6      Mr. Worley.  I vote we do not approve the consent order. 


7           MR. WORLEY:  Right.  I move that we not approve the 


8      consent order and recommend that the Attorney General 


9      negotiate a consent order with a $2500 fine. 


10           VICE CHAIR SULLIVAN:  We've got a motion and a second. 


11       Any further discussion?  All in favor, please vote by 


12      saying aye. 


13           JUDGE SIMPSON:  Aye. 


14           MR. WORLEY:  Aye. 


15           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  None, and 


16      that motion carries.  SEB Case Number 2014-111, also Thomas 


17      County. 


18           MS. HAYNES:  This is a case with -- that was against 


19      the City of Meigs and Metcalf.  We recommended a consent 


20      order in this case where the City of Meigs consented to 


21      violations of multiple sections of the election code 


22      including failure to hold a special election to fill a  


23      city council vacancy that was created, failure to hold a 


24      qualifying period for candidates to fill the vacancy 


25      created, failure to give public notice of the qualifying 
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1      period and a failure to timely publish the call of an 


2      election.   


3           We also recommended -- and, as to the City of Meigs, 


4      the consent order calls for a $500 civil penalty, a cease 


5      and desist and a public reprimand.  As to respondent, 


6      Vickie Metcalf, who was the city clerk in this case, we 


7      recommended dismissal because the statutes do not assign 


8      responsibility for any of the violations to her. 


9           JUDGE SIMPSON:  Why was it fined so lightly? 


10           MS. HAYNES:  In this case --  


11           JUDGE SIMPSON:  There’s multiple violations. 


12           MS. HAYNES:  Yes. 


13           JUDGE SIMPSON:  That’s almost barely $100 per 


14      violation. 


15           MS. HAYNES:  In this case, Judge Simpson, we 


16      considered the size of the city -- this is a city of 


17      approximately 1,000 people -- in determining the fine. 


18           JUDGE SIMPSON:  It seems like they’re only a dollar a 


19      piece per violation.  I think that's entirely too light. 


20           MS. HAYNES:  Okay. 


21           JUDGE SIMPSON:  I think -- we’re trying everything we 


22      can do to make sure that the election officials comply with 


23      the code and to make sure that we have fair and honest 


24      elections, and we can't slap them on the wrist and expect 


25      compliance because, if we’re going to do a consent order, I 
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1      think it needs to be more than a slap on the wrist.  I 


2      don't think that's adequate. 


3           MR. WORLEY:  I would agree with Judge Simpson.  That's 


4      why I wanted to discuss the case.  Does the judge have some 


5      idea of what an appropriate fine would be? 


6           JUDGE SIMPSON:  How many violations were reported? 


7           MS. HAYNES:  Four, Your Honor. 


8           JUDGE SIMPSON:  Four?  


9           MS. HAYNES:  Yes. 


10           JUDGE SIMPSON:  I suggest a minimum of $2,000. 


11           MR. WORLEY:  I would be in agreement with that, so I 


12      would make a motion that we reject this consent order and 


13      ask that the Attorney General negotiate a settlement of 


14      $2,000 with the city. 


15           JUDGE SIMPSON:  Second. 


16           VICE CHAIR SULLIVAN:  We've got a motion and a second. 


17       Any further discussion?  All in favor, vote by saying aye. 


18           JUDGE SIMPSON:  Aye. 


19           MR. WORLEY:  Aye. 


20           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


21      motion carries.  SEB Case Number -- SEB Case Number 2015-2, 


22      Cobb County. 


23           MS. HAYNES:  This is a case against three respondents, 


24      the Cobb County Board of Elections and Registrations, 


25      Janine Eveler, who is election supervisor, and Beth Kish, 
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1      the former chief registrar.  


2           In this case, there were -- the complainant was given 


3      a -- sorry -- has said that they submitted an address 


4      change, was given and cast a provisional ballot.  Later, 


5      they learned that this person was informed that her vote 


6      was rejected because she voted at the wrong poll.  Voting 


7      in the wrong poll is not a reason to reject a provisional 


8      ballot.  And so, therefore, there was a violation of the 


9      state code and also of the rules. 


10           During the investigation, it was determined that 


11      approximately 340 provisional ballots were rejected for 


12      voters voting in the wrong poll.  Of those ballots, we 


13      do not know how many of those electors were otherwise 


14      qualified to vote. 


15           JUDGE SIMPSON:  What was the fine? 


16           MS. HAYNES:  15 -- 


17           VICE CHAIR SULLIVAN:  Judge, if you would, speak into 


18      your microphone. 


19           JUDGE SIMPSON:  I’m sorry. 


20           VICE CHAIR SULLIVAN:  I think our court reporter’s 


21      having a hard time hearing you. 


22           JUDGE SIMPSON:  I’m sorry.  What -- 


23           MS. HAYNES:  $1500. 


24           JUDGE SIMPSON:  What?  


25           MS. HAYNES:  $1500. 
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1           JUDGE SIMPSON:  Well, I -- I just believe that we've 


2      got to make a better statement than that.  I mean, we have 


3      spent a good bit of time today dealing with Hancock County 


4      who, apparently, has just never gotten it because they have 


5      not taken the decisions of the Board or the Attorney 


6      General seriously and I think that in order for our 


7      election process to be run properly by the counties that 


8      we've got to make a stronger statement and I just -- I’m 


9      just not sure that’s adequate when we have that many 


10      provisional ballots.   


11           And I know that there's a problem with election 


12      officials accepting provisional ballots.  I've personally 


13      experienced that myself.  I hope it doesn’t prejudice me, 


14      but I was refused one in Bibb County.  And so, I believe 


15      that we need to educate the people about the use of 


16      provisional ballots, and the way you do that is with a 


17      stronger consent order. 


18           MR. WORLEY:  If I might ask -- the reason I was 


19      interested in this case was not necessarily because of the 


20      size of the fine but because I think that this is a very 


21      important issue to impress upon election officials that  


22      the provisional ballot cannot be refused under these 


23      circumstances.   


24           Do you know of any action that the Attorney General’s 


25      office has taken or that the Secretary of State's office 
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1      has taken to inform election officials of this ruling, this 


2      decision? 


3           MS. HAYNES:  My understanding from the county's 


4      attorney was that they had taken steps to educate their 


5      staff -- elections staff regarding this after in preventing 


6      this -- is that what you're asking? 


7           MR. WORLEY:  No, that's not what I'm asking.  What I'm 


8      asking is what the Attorney General’s office might have 


9      done or the -- and maybe it’s -- maybe they were going to 


10      do it after this decision.   


11           But what I wanted to know was what the Attorney 


12      General’s office might have done or the Secretary of 


13      State's office might have done up to now to publicize that 


14      this is the view of the Attorney General on the law on this 


15      matter to make sure that local election officials are aware 


16      of this. 


17           MS. CORREIA:  I believe the Secretary of State's 


18      office -- I believe Mr. Harvey has sent out a bulletin to 


19      the counties about the use of provisional ballots, but do 


20      you -- 


21           VICE CHAIR SULLIVAN:  If the Secretary of State's 


22      office could check on that.  I think Mr. Worley makes a 


23      good point that we need to make sure that county election 


24      officials and poll workers are aware of the acceptable uses 


25      of provisional ballots.  Thank you. 
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1           MS. BROCE:  Would you like us to speak to that or 


2      would you like us just to follow up? 


3           VICE CHAIR SULLIVAN:  If you have -- would like to 


4      speak to it, that’s fine. 


5           MS. BROCE:  Sorry.  I’m Candice Broce from the 


6      Secretary of State's office.  So we put out extensive 


7      guidance on the use of provisional ballots and it is part 


8      of the annual training that we provide each year to 


9      conferences for elections officials and registrars.  We 


10      also have information readily available online that 


11      provides guidance on demand whenever it's needed, and I 


12      know that our elections staff tries to be as helpful as 


13      possible in this area.   


14           So I would just say, from our perspective, we do 


15      provide pretty clear guidelines on that.  And, again, it’s 


16      all available on demand and we solicit questions from 


17      people at conferences where we provide training and this is 


18      regularly a topic that comes up and we always provide 


19      guidance. 


20           VICE CHAIR SULLIVAN:  Thank you. 


21           MR. WORLEY:  All right.  Well, what I would be 


22      interested in doing is -- I don’t have a problem accepting 


23      this consent order, but I would like an understanding that 


24      perhaps this particular order be publicized by the 


25      Secretary of State's office to the local election officials 







Page 113


1      so that they know this is a very serious matter and it will 


2      result in fines if they continue to fail to comply. 


3           JUDGE SIMPSON:  Well, the reason I feel so strongly 


4      about this is because this is an area that is ripe for 


5      fraud.  If we give one person the ability to not count 


6      these provisional ballots properly and handle them 


7      properly, then we can have a lot of incorrect results or 


8      potentially incorrect results if these ballots are 


9      rejected, improper.  And if we allow one person to do it, 


10      like this supervisor did or these people did, then that 


11      creates an environment which is ripe for fraud and I think 


12      we ought to do everything we can to prevent that.   


13           And so, therefore, I -- I still am of the opinion that 


14      this message needs to be loud in terms of amount and -- and 


15      clear to all of the election superintendents and boards 


16      that you can't -- that you've got to strictly provide 


17      provisional ballots and then you've got to count them 


18      properly. 


19           VICE CHAIR SULLIVAN:  Would you like to make a motion? 


20           JUDGE SIMPSON:  No.  I just wanted to make that clear. 


21       That’s -- that's my opinion. 


22           VICE CHAIR SULLIVAN:  Okay.  Would you like to make a 


23      motion, Mr. Worley? 


24           MR. WORLEY:  I’d make a motion that we accept this 


25      consent order and would recommend that both the Attorney 
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1      General and the Secretary of State make every attempt to 


2      publicize this decision to the local election officials. 


3           VICE CHAIR SULLIVAN:  I will second.  Okay.  Any 


4      further discussion?  We have a motion and a second.  All in 


5      favor, say aye. 


6           MR. WORLEY:  Aye. 


7           VICE CHAIR SULLIVAN:  And none opposed, and that 


8      motion carries.  That moves us to the dismissals portion.  


9      Would any of our members like to pull off any of these 


10      cases to discuss individually? 


11           MR. WORLEY:  Yes.  I'd like to discuss SEB Case Number 


12      2012-109, Clay County. 


13           MS. CORREIA:  This is a dismissal for a number of 


14      voters for primarily possession of absentee ballots of 


15      other electors, and this is pursuant to the Attorney 


16      General opinion from 2016 where we stated that the 


17      possession of another voter’s absentee ballot was not 


18      covered by 21-2-574. 


19           MR. WORLEY:  Okay.  And could you just, for the 


20      audience and for the public, just elaborate a little bit 


21      more on that Attorney General’s opinion and why you arrived 


22      at it? 


23           MS. CORREIA:  The Attorney General’s opinion from 2016 


24      held that the provisions in 21-2-574 said you cannot 


25      possess somebody else’s ballot because they -- because the 
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1      statute itself refers to the polling location -- it cannot 


2      leave the polling location -- and because it was a statute 


3      that had -- that referred to an official ballot, not an 


4      official absentee ballot, we held that that that was not -- 


5      it doesn’t -- it is not against the law and it’s not a 


6      violation of the election code for voters to assist another 


7      voter with an absentee ballots and to possess it.  Now, if 


8      you assist the voter in marking the ballot, you do have to 


9      sign as assisting. 


10           But most of these charges were for things like  


11      walking -- taking them to the mailbox and mailing them -- 


12      collecting them and mailing them on behalf of other voters 


13      and we felt that that is not a violation of the election 


14      code.   


15           Obviously, if you were doing something fraudulently or 


16      if you are, you know, marking it for the voter and not 


17      signing as assisting, that is a violation but that is not 


18      what these folks were charged with doing.  It was strictly 


19      possession or assisting with the envelope, which is -- 


20      which we've also said is not a violation of the election 


21      code because it's not part of the ballot. 


22           MR. WORLEY:  I just thought it was important to 


23      clarify and explain that to the public.  And so, I would -- 


24      I would move to dismiss Case Number 2012-109 as recommended 


25      by the Attorney General and also to dismiss Case Number 
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1      2015-061, Cobb County, as recommended by the Attorney 


2      General. 


3           VICE CHAIR SULLIVAN:  Second to that motion? 


4           JUDGE SIMPSON:  Second. 


5           VICE CHAIR SULLIVAN:  We’ve got a motion and a second. 


6       Any further discussion?  All in favor, please vote by 


7      saying aye. 


8           MR. WORLEY:  Aye. 


9           VICE CHAIR SULLIVAN:  Aye.  Any opposed?  No, and that 


10      motion to dismiss carries -- both of the last two dismissal 


11      cases.  At this time, I will entertain a motion to adjourn 


12      this board meeting. 


13           MR. WORLEY:  I move that we adjourn. 


14           VICE CHAIR SULLIVAN:  All in favor, aye. 


15           JUDGE SIMPSON:  Aye. 


16           MR. WORLEY:  Aye. 


17           VICE CHAIR SULLIVAN:  None opposed, and we are now 


18      adjourned.  Thank you all for being here. 


19            


20            


21       


22       


23  


24     (Whereupon, the proceedings were concluded at 1:49 p.m.) 


25  
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1                       C E R T I F I C A T E 


2 STATE OF GEORGIA 


3 COUNTY OF GWINNETT 


4           I, Patrick Stephens, hereby certify that the foregoing 


5      record taken down by me, as a certified court reporter, is  


6      a true, correct and complete record of the above-entitled 


7      State Election Board meeting. 


8           This certification is expressly withdrawn and denied 


9      upon the disassembly or photocopying of the foregoing 


10      proceedings, unless said disassembly is done by the 


11      undersigning certified court reporter and original  


12      signature and raised seal is attached thereto. 


13


14           This the 5th day of   _  _   October___     _, 2018. 


15


16


17                                  Patrick Stephens    


                              PATRICK A. STEPHENS, CCR, CVR 


18                          CERTIFICATE NO. 4672-1141-4562-4064  


19


20


21


22


23


24


25
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Georgia Governor Signs Election Overhaul, Including
Changes To Absentee Voting


npr.org/2021/03/25/981357583/georgia-legislature-approves-election-overhaul-including-changes-to-absentee-vot


Politics


Updated March 25, 20218:07 PM ET Originally published March 25, 20215:38 PM ET


Stephen Fowler


Voters stand in line to cast their ballots during the first day of early voting in the U.S. Senate
runoffs at Lenora Park in Atlanta in December 2020. Tami Chappell/AFP via Getty Images


Georgia Gov. Brian Kemp on Thursday signed a massive overhaul of election laws, shortly
after the Republican-controlled state legislature approved it. The bill enacts new limitations
on mail-in voting, expands most voters' access to in-person early voting and caps a months-
long battle over voting in a battleground state.


"With Senate bill 202, Georgia will take another step toward ensuring our elections are
secure, accessible and fair," Kemp told reporters Thursday evening.


Kemp's remarks during the signing appeared to have been cut short as Democratic state
Rep. Park Cannon was escorted out of the building and arrested by Georgia State Patrol.
Cannon was seen on video before that knocking on the governor's door as he spoke.



https://www.npr.org/2021/03/25/981357583/georgia-legislature-approves-election-overhaul-including-changes-to-absentee-vot

https://www.npr.org/sections/politics/

https://www.gpb.org/author/stephen-fowler

https://twitter.com/stphnfwlr/status/1375227076119252996
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According to the Fulton County Department of Public Safety website, Cannon was charged
with willful obstruction of law enforcement officers by use of threats or violence and
preventing or disrupting general assembly sessions.


The Georgia State Constitution states that lawmakers "shall be free from arrest during
sessions of the General Assembly" except for treason, felony, or breach of the peace.


The 96-page bill makes dramatic alterations to Georgia's absentee voting rules, adding new
identification requirements, moving back the request deadline and other changes after a
record 1.3 million absentee ballots overwhelmed local elections officials and raised
Republican skepticism of a voting method they created.


Previous plans to require an excuse to vote by mail, as well as restrict weekend voting hours
primarily used in larger Democratic-leaning counties, were scrapped amid mounting
opposition from voting rights groups, Democrats and county elections supervisors.


On a 100-75 party-line vote, the state House approved SB 202 early Thursday, and the
Senate voted later Thursday to agree with the House changes 34-20 on a party-line vote as
well.


"Included in SB 202 are topics that are important to all Georgians," Ethics Committee Chair
and state Sen. Max Burns said when presenting the bill, ticking through provisions like a new
fraud hotline for the attorney general's office to a new expansion of early voting.


Earlier law required three weeks of in-person early voting Monday through Friday, plus one
Saturday, during "normal business hours. The new bill adds an extra Saturday, makes both
Sundays optional for counties, and standardizes hours from 9 a.m. to 5 p.m. or as long as 7
a.m. to 7 p.m.


SB 202 also criminalizes passing out food or drinks to voters waiting in line, except for a self-
serve water station.


Many of the measures in SB 202 will streamline the election administration process at the
local level, such as allowing officials to process absentee ballots sooner, require them to
count ballots nonstop once the polls close and allow flexibility with voting equipment for
smaller, lower-turnout races. Poll workers could serve in neighboring counties, after the
pandemic saw a shortage of trained workers.


Precincts with more than 2,000 voters that have lines longer than an hour at three different
points throughout the day have to add more machines, add more staff or split up the poll.
The absentee ballot request window is narrower, starting for most Georgians 11 weeks
before the election and ending 11 days before.


Third-party absentee ballot applications must be more clearly labeled, and state and local
governments are not be allowed to send unsolicited applications.



http://justice.fultoncountyga.gov/PAJailManager/JailingDetail.aspx?JailingID=1417684

https://www.documentcloud.org/documents/20521102-house-sub-to-sb-202

https://www.gpb.org/news/2020/02/28/new-bill-would-tackle-long-lines-at-polling-places
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The bill will also shorten Georgia's nine-week runoff period to four weeks by sending military
and overseas voters instant-runoff ranked choice absentee ballots and only requiring in-
person early voting starting the Monday eight days before election day.


Democrats opposed several pieces of the bill, including language that removes the secretary
of state as chair of the State Election Board, allowing the SEB and lawmakers a process to
temporarily take over elections offices and limiting the number, location and access to secure
absentee drop boxes.


Drop boxes were enacted as an emergency rule of the SEB because of the coronavirus
pandemic, so this codifies their existence, requires all counties to have at least one, and
would only allow voters to use the drop boxes during early voting hours and inside early
voting locations.


"How does this bill help to build voter trust and confidence?" state Rep. Debbie Buckner said.
"The bill adds up to more burdens and cost and returns to old practices that were abandoned
years ago for security, convenience and safety."


Voters who show up to the wrong precinct will not have provisional ballots counted, unless
it's after 5 p.m. and they signed a statement they could not make it to the correct poll.


A performance review of local elections officials could be initiated by the county commission
or a certain threshold of General Assembly members. The SEB could also create an
independent performance review board, and no more than four elections superintendents
could be suspended at any given time.


Democratic Rep. Kim Alexander said county elections officials shared concern about the
timing and the cost of the legislation, including a requirement for more expensive security
paper for ballots.


"We have heard testimony from county election officials ... that more time is needed to fully
understand the fiscal and logistical impacts the provisions in these bills would have," she
said. "Given the substantial changes we'd be making with this legislation, why not take more
time to get county input on the proposed legislation and take this up next session?"


In the Senate, Democrats objected to the bill being brought up without a fiscal analysis of the
cost to the state and counties, but Lt. Gov. Geoff Duncan ruled that the bill did not meet
requirements that needed that sort of analysis.


Elsewhere in the bill, the secretary of state will be required to conduct a pilot of posting
scanned ballot images from elections, and those images would be public records. Ballots
used in the election will have to be on special security paper, which will cost more to use.


Overall, the bill will touch nearly every facet of elections, like a section that aims to provide
more information about vote totals as results come in.
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As soon as possible, but no later than 10 p.m. on election night, counties must publish the
total number of votes cast by each method, and all absentee ballots have to be counted by 5
p.m. the day after the election, otherwise a county supervisor could face the state's new
performance review process.


The 20-candidate special election to fill the remainder of Sen. Johnny Isakson's term and
accompanying runoff between then-Sen. Kelly Loeffler and current Sen. Raphael Warnock is
no more: special elections have special primaries.


Fulton County is no longer able to use its two mobile voting buses for early voting, as the bill
limits mobile polls to emergencies.
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V. S. Department of Justice 


Civil R i ~ h t sDivision 


James M. Skipper, Jr . , Esq. 
Ellis Gasterlin Peagler 


Gatewood & Skipper 
P.O. Box 488 

Americus, Georgia 31709 



Dear Mr. Skipper: 



This refers to Act No. 759 ( 1 9 9 8 1 ,  which redistricts the 
Board of Education of Webster Courlty, Georgia, submitted to the 
Attorney General pursuant to Section 5 of the Voting Rights Act 
of 1965, 42 U.S.C. 1973c. We received your most recent responses 
to our June 29, 1998, requesL for additional information on ' 


November 12, December 8, and December 15, 1999. 



We have carefully considered the information you have 

provided, as well as information in our files, Census data, and 

information and comments from other interested persons. 

According to the 1990 Census, black persons represent 50.2 

percent of the county's total population and 48.0 percent of its 

voting age population; according to 1999 registration data, black 

voters represent 41.2 percent of the registered voters. 



The existing plan for the school board contains five single-
menher. districts, three of which have majority black populations 
(65.6%,55.7% and 70.1%). The proposed plan reduces the minority 
population in these districts to 5 7 . 3  percent, 52.3 percent and 
69.8 percent, respectively. The most significant reductions are 

in Districts 1 and 3, where the black voter registration 

percentages have been reduced to 45.6 percent and 42.1 percent, 

respectively. In jurisdictions where voting is racially 

polarized, as appears to be the case in Webster County, these 








reductions in minority voting strength raise serious doiibt 
whether minorities would continue Lo have an equal opportunity to 
elect candidates of choice in either district. You have provided 
no information indicating that the ability of black voters to 
elect candidates of their cl~oice would not be diminished under 
the proposed redistricting plan. Thus, it would seem that the 
proposed plan cccasions a prohibited "retrogression in the 
position of racial minorities with respect to their effective 
exercise of the electoral franchise." Beer v. Vnited States, 425 
U . S .  130, 141 (1976)  . 


The process of developing a new redistricting plan was 

initiated after the school district elected a majority black 

school board for the first time in 1996. We have been advised 

that black school board members were told that the districts had 

to be reapportioned and that keeping the existing districts was 

not an option. However-,we have examined each of the reasons 

asserted by the school district for adopting a new redistricting 

plan and they appear to be merely pretexts for intentionally 

decreasing the opportunity of minority voters to participate in 

the electoral process. 



First, the school district maintains that the existing plan 

adopted in 1993 required revision because the legal description 

of the districts did not accurately describe the districts as 

shown on the map of that plan. However, the plan that was 

submitted and precleared under Section 5 in 1393, and implemented 

in fact, was the plan as reflected in the map. Thus, the 

conforming of the legal description to the existing plan required 

only a technical correction of district descriptions, not a 

revision of the plan itself. 



Under Section 5, the actual boundaries of the districts as 
delineated on maps accompanying the submission of a redistricting 
plan are the focus of our determination - - not the legal 
description of the plan. Consistent with this practice, in our 
review of the school district's 1993 plan, we treated the 
boundaries of the districts as described on the submitted maps 
as determinative. These are also the boundaries we understand 
the school district to have implemented in subsequent school 
district elections. In our experience, when discrepancies are 
discovered between the boundaries submitted by a jurisdiction and 
precleared under Section 5, and the legal description of the 







districts, those discrepancies are resolved by the jurisdiction 

by conforming the lcgal description to the boundaries of the 

districts as shown on the maps of the precleared plan rather than 

a wholesale revision of the plan. 



Second, it was claimed that the proposed plan was adopted to 
reduce the "malapportionment" in the existing plan. However, the 
existing plan has an overall deviation of only 5 percent, well 
within one-person, one-vote standards. The proposed plan 
increases the overall deviation between districts to 13 percent, 
a figure which, in the absence of special circumstances, is 
presumed to exceed permissible constitutional standards. See, 
e.s., Connor v. Finch, 431 U.S. 407, 418 (1977). Even if the 
school district was of the belief that districts that would 
conform to the legal description would be malapportioned and that 
changes were required, it need only have looked to the existing 
plan preclcored in 1333 to remedy any one-person,one-vote 
concerns. 


Third, it has been suggested that this plan was redrawn to 
align more closely the election districts of the five-member 
school board with the three-member board of commissioners. Our 
review of the current and proposed school board plans indicates 
that the new plan does not. appreciably achieve this result and, 
in fact, creates some new pockets of population with unique 
school board/commission district combinations. This 
justification is also undermined by the fact that the county 
commission has submitted a new redistricting plan for Section 5 
review. When we asked how this change would affect the school 
board's objective of aligning school board and commissioner 
districts more closely, we were informed that the school board 
was unaware of the proposed commission redistricting plan, and 
that it had no relevance to the school board's proposed plan. 


Under Section 5 of the Voting Rights Act, the submitting 

authority has the burden of showing that the submitted change has 

neither a discriminatory purpose nor a discriminatory effect. 

See Georsia v. United States, 411 U.S. 526 (1973); see also the 

Procedures for the Administration of Section 5 (28 C.F.R. 51.52). 

In light of the considerations discussed above, I cannot 

conclude, as I must under the Voting Rights Act, that your burden 

has been sustained in this instance. Therefore, on behalf of the 

Attorney General, I must object to the 1998 redistricting plan. 








We note that under Section 5 you have the right to seek a 

declaratory judgment from the United States District Court for 

the District of Columbia that the proposed change neither has the 

purpose nor will have the effect of denying or abridging the 

right to vote on account of race, color, or membership in a 

language minority group. See 28 C.F.R. 51.44. In addition, you 

may request that the Attorney General reconsider the objection. 

See 28 C.F.R. 51.45. However, until the objection is withdrawn 

or a judgment from the District of Columbia Court is obtained, 

the submitted plan continues to be legally unenforceable. Clark 

v .  Roemer, 500 U.S. 646 (1991); 28 C.F.R. 5 1 . 1 0 .  


In addition, we understand that at some point between the 
1996 and 1998 elections, the term of office of school board 
members was reduced from six to four years. Our records fail to 
show that L h i s  change affecting voting has been submitted to the 
United States District Court for the District of Columbia for 
judicial review or to the Attorney General for administrative 
review as requir-ed by Section 5 of the Voting Rights Act, 42 
U.S.C. 1973c. If our information is correct, it is necessary 
that this change either be brought before the District Court for 
the District of Columbia or submitted to the Attorney General for 
a determination that it does not have the purpose and will not 
have the effect of discriminating on account of race, color, or 
membership in a language minority group. Changes which affect 
voting are legally unenforceable without Section 5 preclearance. 
Clark v. Roemer, S O 0  U.S. 646 (1991); 2 8  C.F.R. 51.10.  


To enable this Department to meet its responsibility to 

enforce the Voting Rights Act, please inform us of the action the 

Webster County School District plans to take concerning these 

matters. If you have any questions, you should call Judybeth 

Greene, an attorney in the Voting Section, at (202) 616-2350. 



Attorney General 

Civil Rights Division 
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DECLARATION UNDER PENALTY OF PERJURY 
 


PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Varana . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Cobb County in Georgia and my residence address is  


, Georgia . 


3. I got up around 8:00 a.m. on October 12, 2020 excited about going to vote.  


My husband and I went together to vote at the South Cobb Regional Library 


in Mableton. We arrived around 9:00 a.m., and after driving around to find a 


place to park, we were in line around 9:15 a.m. There were volunteers to help 


people find parking spots and to help them get into line. They did let disabled 


people move to the front of the line. At first, I thought there were two lines, 


but what we saw was actually one line that wrapped around the entire library.   


4. I saw people leaving because they were discouraged with the line, or maybe 


because they had somewhere to be and never expected to stand in line that 


long. I had to make a change in my plans to pay a bill at 2:00 p.m., so I had to 


call and reschedule that meeting for a couple days later.   


5. Luckily the library is near two gas stations, so by the time lunchtime rolled 


around, my husband left me in line and went across the street to a gas station 







 


 


and brought me back a hot dog, a sandwich for himself, and water.  I saw 


people leaving the lines at lunchtime because they had to have something to 


eat.  Maybe around 4:30 p.m., someone came around with goodie bags for 


everyone that included a mask, hand sanitizer, water, and a snack.  


Everybody was polite and took care of each other because the process was so 


intense.   


6. It rained a few times. Many people had small chairs and umbrellas, but I 


didn’t come prepared. We would move a couple of feet an hour. By the time 


we made it from one side of the building around the entire building to the 


back side and past the main entrance to the voting entrance, it was 5:00 p.m.  


7. They were letting people into the building one person at a time. I’m quite 


sure they had a reason for it, but I’m not sure what it was. My husband and I 


had to enter separately. He went first so he could vote first and bring the car 


around, so I wouldn’t have to walk since my feet were starting to get swollen.   


Once I was in the building, I went right to an open seat at a verification table; 


there were no more lines.   


8. This part moved smoothly. My information was verified, and they gave me 


my card to vote. I notice that there were only six voting machines. 







 


 


9. My other concern was the ballot itself. It has been the same for many years, 


and I think it has to change, particularly for older people.   


10.   The write-in process needs to be revisited. My mom and uncle are older, 


and they still vote. Their level of education is about the fifth and sixth grade, 


respectively. The write-in candidate process is very difficult, particularly for 


someone like my elderly relatives, and is not voter or user friendly. It’s a 


disadvantage for someone who is older and/or for those whose minds might 


not be as sharp as they once were. I wish the process for this could be 


standardized so that if there are other candidates out there, you just select the 


dot instead of typing in their names on the keyboard.   


11.   Also, the amendments and other issues are normally at the end of the ballot.  


The questions are so high level and not in laymen’s terms. These should be 


written in a more informal way so that the average citizen can understand and 


know what they do or do not want.   


12.   I started voting as soon as I was old enough to vote. I have always voted.  I 


am African American and I grew up with a family of women where females 


were dominant. Growing up, my family would volunteer with elections to 


make sure people were able to vote. I know that people have lost their lives 


for this generation to be able to go and vote. I’ve always voted, and as long as 







 


 


I’m here, I’ll always vote to make sure I have a voice. My husband and I look 


at voting like a holiday. We not only make sure we vote, but we take care of 


others and make sure that people have a way to the polls and can have their 


voices heard. 


13.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


14.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


15.   I declare under penalty of perjury that the foregoing is true and correct. 


    


    _________ 
    Varana  
 


    ______________________ 
    DATE 
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all the overtime compensation legally
owed them because REGIONS BANK
and/or REGIONS FINANCIAL
CORPORATION underpaid employ-
ees’ overtime by not including bonus
payments in the computation of the
rate-of-pay used for calculating over-
time.


Without these subclasses, the class
would either be overinclusive or underin-
clusive because it would: (1) extend the
originally certified claims to non-Gaines-
ville MOC employees; or (2) limit the
Gainesville MOC employees to only the
bonus-overtime claim. Thus, establishing
these subclasses is necessary to the effi-
cient management of this case. Plaintiffs
must, of course, issue two separate notices:
one to all Gainesville MOC employees and
a second to all non-Gainesville MOC em-
ployees. Unless Defendants object within 7
days of the entry of this Order, the notices
attached as Exhibits 9 [115-9] and 10 [115-
10] to Plaintiffs’ Reply Brief [115] are ap-
proved, in form, as the notices to be sent
to putative class members.


Conclusion


For the foregoing reasons, Plaintiffs’
Emergency Motion to Shorten Defendants’
Response Time [106] is DENIED as moot
and Plaintiff’s Emergency Motion for Re-
consideration [105] is GRANTED. The
portion of the Court’s August 28, 2015
Order [104] denying Plaintiffs’ Motion for
Conditional Certification [45] as to the bo-
nus-overtime claim and declining to estab-
lish subclasses is VACATED. Plaintiffs’
bonus-overtime claim is now conditionally
certified. The Court establishes two sub-
classes as defined in Part II.D., supra. The
rest of the Court’s Order [104] stands.


Unless Defendants object within 7 days
of the entry of this Order, the notices
attached as Exhibits 9 [115-9] and 10 [115-
10] to Plaintiffs’ Reply Brief [115] are ap-
proved, in form, as the notices to be sent


to putative class members. Defendants are
ORDERED to produce the names and
addresses of all putative class members—
for both subclasses—who worked for De-
fendants in a readily usable electronic for-
mat within 20 days of this Order. Defen-
dants are also ORDERED to supply the
last four digits of the Social Security num-
bers for all putative class members.


SO ORDERED, this 22nd day of March,
2016.


,


  


GEORGIA COALITION FOR the PEO-
PLE’S AGENDA, INC., as an Or-


ganization, et al., Plaintiffs,


v.


Brian KEMP, in His Official Capacity
as Secretary of State for the State


of Georgia, Defendant.


1:18-CV-04727-ELR


United States District Court,
N.D. Georgia, Atlanta Division.


Signed 11/02/2018


Background:  Voting rights organizations
sued Secretary of State for State of Geor-
gia, in his official capacity, claiming viola-
tion of Voting Rights Act, First and Four-
teenth Amendments pursuant to § 1983,
and National Voter Registration Act after
State of Georgia flagged 51,111 voter reg-
istration applicants as ineligible to vote
due to lack of exact match in their voter
registration information on Georgia’s com-
puterized statewide voter registration sys-
tem implemented under Help America
Vote Act (HAVA) and Georgia election
statute. Organizations filed emergency mo-
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tion for preliminary injunction seeking tar-
geted relief for approximately 3,141 appli-
cants flagged and placed in pending status
by State of Georgia as alleged noncitizens
of United States and thus ineligible to vote
in upcoming election.


Holdings:  The District Court, Eleanor L.
Ross, J., held that:


(1) organizations had standing to seek
emergency injunctive relief;


(2) doctrine of laches did not bar emergen-
cy motion;


(3) organizations had substantial likelihood
of success on merits of constitutional
claim;


(4) organizations would suffer irreparable
harm absent injunctive relief;


(5) balance of harms favored grant of
emergency injunction; and


(6) public interest supported issuance of
emergency injunction.


Motion granted.


1. Associations O20(1)
An organization has standing to sue


when a defendant’s illegal acts impair the
organization’s ability to engage in its own
projects by forcing the organization to di-
vert resources in response.


2. Associations O20(1)
Voting rights organizations had stand-


ing to pursue emergency motion for pre-
liminary injunction seeking targeted relief
for 3,141 voter registration applicants
flagged and placed in pending status by
State of Georgia as alleged noncitizens of
United States and thus ineligible to vote in
impending election, where organizations
would be forced to divert personnel and
resources to educate applicants about
Georgia’s statutory process requiring exact
match verification of their registration in-
formation and to assist those who had been
flagged and placed in pending status, in-


cluding assisting with resolution of issues
concerning their citizenship before election
day.  Ga. Code Ann. § 21-2-216(g).


3. Equity O72(1), 75


To establish laches, a defendant must
demonstrate: (1) there was a delay in as-
serting a right or a claim, (2) the delay was
not excusable, and (3) the delay caused
defendant undue prejudice.


4. Associations O20(1)


Doctrine of laches did not bar voting
rights organizations’ emergency motion for
preliminary injunction seeking targeted re-
lief for 3,141 voter registration applicants
flagged and placed in pending status by
Georgia as alleged noncitizens of United
States and thus ineligible to vote in upcom-
ing election, although organizations filed
motion less than one month before election
and three days after Georgia had begun
early voting, since organizations’ delay in
filing motion was excusable as Georgia
statute’s exact match requirement for citi-
zenship verification had not been imple-
mented at time that prior settlement
agreement was reached with Georgia and
was exempted from agreement, emergency
motion was based on new facts, and Geor-
gia would not suffer undue prejudice from
targeted relief.  Ga. Code Ann. § 21-2-
216(g).


5. Equity O84


The defense of laches is dependent on
the specific facts of a case; due to this,
courts are hesitant to bar claims under a
laches defense when there is limited factu-
al information available.


6. Injunction O1092


A plaintiff seeking a preliminary in-
junction must demonstrate that: (1) there
is a substantial likelihood of success on the
merits, (2) plaintiff will suffer irreparable
injury if relief is not granted, (3) the
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threatened injury outweighs any harm the
requested relief would inflict on the non-
moving party, and (4) entry of relief would
serve the public interest.


7. Federal Courts O3616(2)
 Injunction O1078


The decision as to whether a plaintiff
carried the burden of proof necessary to
grant a preliminary injunction is within the
sound discretion of the district court and
will not be disturbed absent a clear abuse
of discretion.


8. Constitutional Law O1461
When deciding whether a state elec-


tion law violates First and Fourteenth
Amendment associational rights, district
court weighs the character and magnitude
of the burden the state’s rule imposes on
those rights against the interests the state
contends justify that burden, and considers
the extent to which the state’s concerns
make the burden necessary.  U.S. Const.
Amends. 1, 14.


9. Constitutional Law O1461
When deciding whether a state elec-


tion law violates First and Fourteenth
Amendment associational rights, district
court must first consider the character and
magnitude of the asserted injury to the
rights protected by the First and Four-
teenth Amendments, then the court must
identify and evaluate the precise interests
put forward by the state as justifications
for the burden imposed by its rule, and
finally, the court must determine the legiti-
macy and strength of each of those inter-
ests, while also considering the extent to
which those interests make it necessary to
burden the plaintiff’s rights.  U.S. Const.
Amends. 1, 14.


10. Constitutional Law O1461
If a state election scheme imposes


severe burdens on the plaintiffs’ constitu-
tional rights under the First and Four-


teenth Amendments, the scheme may sur-
vive only if it is narrowly tailored and
advances a compelling state interest.
U.S.C.A. Const. Amends. 1, 14.


11. Constitutional Law O1461
When a state’s election law imposes


only reasonable, nondiscriminatory restric-
tions upon a plaintiff’s First and Four-
teenth Amendment rights, the state’s im-
portant regulatory interests will usually be
enough to justify reasonable, nondiscrimi-
natory restrictions.  U.S. Const. Amends.
1, 14.


12. Constitutional Law O1461
The level of the scrutiny to which


state election laws are subject varies with
the burden they impose on constitutionally
protected rights under the First and Four-
teenth Amendments; lesser burdens trig-
ger less exacting review.  U.S.C.A. Const.
Amends. 1, 14.


13. Constitutional Law O1461
There is no litmus-paper test for con-


stitutional challenges to specific provisions
of a state’s election laws that allegedly
violate the First and Fourteenth Amend-
ments, and instead, a flexible standard is
applied.  U.S.C.A. Const. Amends. 1, 14.


14. Injunction O1343
Voting rights organizations seeking


emergency preliminary injunction, provid-
ing targeted relief for 3,141 voter registra-
tion applicants that Georgia flagged and
placed in pending status as alleged nonciti-
zens of United States and thus ineligible to
vote in impending election, had substantial
likelihood of success on merits of claim
that Georgia’s election statute requiring
board of registrars to verify proof of citi-
zenship infringed fundamental right to
vote under First and Fourteenth Amend-
ments; burden on constitutional right to
vote for those flagged and placed into
pending status due to citizenship was se-
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vere, and Georgia’s implementation of elec-
tion statute was not narrowly tailored to
serve compelling state interest in ensuring
that only United States citizens were vot-
ing.  U.S. Const. Amends. 1, 14; Ga. Code
Ann. §§ 21-2-216(g)(1), 21-2-216(g)(2).


15. Injunction O1343
Voting rights organizations would suf-


fer irreparable harm absent preliminary
injunction, providing targeted relief for
voter registration applicants who were
flagged and placed in pending status as
alleged noncitizens of United States ineli-
gible to vote in impending election, pursu-
ant to Georgia’s election statute that se-
verely burdened fundamental right to vote
under First and Fourteenth Amendments
by requiring board of registrars to verify
proof of citizenship; election statute, mis-
leading information on Secretary of State’s
website about how to prove citizenship at
polls, and lack of training of election offi-
cials for verifying citizenship at polls could
lead to substantial disenfranchisement, and
organizations’ voter registration and mobi-
lization efforts would continue to be frus-
trated.  U.S.C.A. Const. Amends. 1, 14;
Ga. Code Ann. § 21-2-216(g).


16. Injunction O1343
Balance of harms favored emergency


preliminary injunction providing targeted
relief for 3,141 voter registration appli-
cants who were flagged and placed in
pending status as alleged noncitizens of
United States and thus ineligible to vote in
impending election, pursuant to Georgia’s
election statute that severely burdened
fundamental right to vote under First and
Fourteenth Amendments by requiring
board of registrars, rather than poll man-
agers or deputy registrars, to verify proof
of citizenship at polls; harm to organiza-
tions and applicants flagged as noncitizens
from substantial risk of disenfranchise-
ment outweighed any harm to Georgia
from administrative burden of disseminat-


ing information about who was authorized
to verify proof of citizenship and providing
training to poll managers.  U.S.C.A.
Const.Amends. 1, 14; Ga. Code Ann. § 21-
2-216(g).


17. Injunction O1343


Public interest in ensuring procedure
was in place to allow every eligible Georgia
citizen to register and vote in impending
election supported grant of emergency
preliminary injunction providing targeted
relief for 3,141 voter registration appli-
cants who were flagged and placed in
pending status as alleged noncitizens of
United States and thus ineligible to vote in
upcoming election, pursuant to Georgia’s
election statute that severely burdened
fundamental right to vote under First and
Fourteenth Amendments by requiring
board of registrars, rather than poll man-
agers or deputy registrars, to verify proof
of citizenship at polls.  U.S.C.A. Const.
Amends. 1, 14; Ga. Code Ann. § 21-2-
216(g).


Bryan Ludington Sells, The Law Office
of Bryan L. Sells, LLC, Atlanta, GA, Dan-
ielle M. Lang, Pro Hac Vice, J. Gerald
Hebert, Pro Hac Vice, Mark P. Gaber, Pro
Hac Vice, Campaign Legal Center, Wash-
ington, DC, Gregory Farrell, Vilia Hayes,
Hughes Hubbard & Reed, New York, NY,
John Michael Powers, Pro Hac Vice, Julie
Marie Houk, Pro Hac Vice, Jon M. Green-
baum, Kristen Clarke, Ezra David Rosen-
berg, Lawyers’ Committee for Civil Rights
Under Law, Washington, DC, Phi Nguyen,
Asian Americans Advancing Justice - At-
lanta, Norcross, GA, for Plaintiff.


Cristina Correia, Attorney General’s Of-
fice-Atl Department of Law, Atlanta, GA,
for Defendant.
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ORDER


Eleanor L. Ross, United States District
Judge Northern District of Georgia


Presently before the Court is Plaintiffs’
Emergency Motion for Preliminary In-
junction. [Doc. 17]. For the reasons set
forth below, the Court grants Plaintiffs’
Motion.


I. Background


This case is about the right to vote for
approximately 51,111 individuals who have
been flagged by the State of Georgia as
ineligible to vote due to alleged errors with
their voter registration information. While
the case as a whole seeks to redress the
alleged violation of rights for all of these
51,111 individuals, Plaintiffs’ Emergency
Motion for a Preliminary Injunction seeks
targeted relief for approximately 3,141 in-
dividuals who have been flagged by the
State as non-citizens of the United States,
and therefore, ineligible to vote in the up-
coming November 6, 2018 election.


As background, on October 19, 2018,
Plaintiffs Georgia Coalition for the Peo-
ples’ Agenda, Inc.; Asian Americans Ad-
vancing Justice-Atlanta, Inc.; Georgia
State Conference of the NAACP; New
Georgia Project, Inc.; Georgia Association
of Latino Elected Officials, Inc.; ProGeor-
gia State Table, Inc.; The Joseph and Eve-
lyn Lowery Institute for Justice and Hu-
man Rights, Inc.; and Common Cause filed
an amended complaint against Defendant
Brian Kemp, in his official capacity as
Secretary of State for the State of Georgia.
[Doc. 15]. Plaintiffs bring three (3) Counts
against Defendant in their amended com-
plaint as follows:
1 Count I: Violation of Section 2 of the


Voting Rights Act of 1965, 52 U.S.C.
§ 10301 – for the denial or abridg-


ment of the right to vote on account
of race, color, or membership in a
language minority group;


1 Count II: Violation of the First and
Fourteenth Amendments to the
United States Constitution pursuant
to 42 U.S.C. § 1983 – for the protec-
tion of the right to vote as a funda-
mental right; and


1 Count III: Violation of Section 8 of
the National Voter Registration Act
of 1993, 52 U.S.C. § 20507(a)(1) – for
preventing voter registration appli-
cants who submit timely, facially
complete and accurate voter regis-
tration forms from being registered
as active voters on the Georgia voter
registration list for upcoming elec-
tions.


Also on October 19, 2018, Plaintiffs
Georgia Coalition for the Peoples’ Agenda,
Inc.; Asian Americans Advancing Justice-
Atlanta, Inc.; Georgia State Conference of
the NAACP; Georgia Association of Latino
Elected Officials, Inc.; and ProGeorgia
State Table, Inc.1 filed an Emergency Mo-
tion for Preliminary Injunction. [Doc. 17].
Defendant filed a response and Plaintiffs
filed a reply, and the Court heard argu-
ment on Plaintiffs’ Motion on October 29,
2018. Accordingly, Plaintiffs’ Motion is now
ripe for the Court’s review.


A. The Exact Match Process in
Georgia


1. General Overview of the
Exact Match Process


In sum, and in very general terms, when
a person in Georgia registers to vote and
submits a voter registration application,
county election officials input the informa-
tion from the application into a statewide
computer voter registration system called


1. While these are ‘‘the moving Plaintiffs’’ for
Plaintiffs’ Emergency Motion, the Court will


refer to these moving Plaintiffs simply as
‘‘Plaintiffs’’ throughout the order.
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‘‘Enet.’’ The Enet system then checks the
application information against files from
the Georgia Department of Driver Ser-
vices (‘‘DDS’’) or files from the Social Se-
curity Administration (‘‘SSA’’). If the appli-
cation information in the Enet system does
not match the DDS or SSA files, then the
voter registration application is placed in
‘‘pending status,’’ and the person may not
vote until the person corrects the informa-
tion. The burden is on the applicant to
take the next steps to correct any informa-
tion and/or present the necessary proof
required to the appropriate officials to be-
come a Georgia voter. If the applicant does
not take the appropriate steps to correct
the information within 26 months, then the
voter application is rejected, and the indi-
vidual must start over with a new voter
registration application.


2. Underlying Law of the
Exact Match Process


Pursuant to the Help America Vote Act
of 2002 (‘‘HAVA’’), Georgia is required to
implement a single, centralized computer-
ized statewide voter registration list con-
taining the name and registration informa-
tion of every legally registered voter in the
State. 52 U.S.C. § 21083(a)(1)(A). The
above-mentioned ‘‘Enet’’ is Georgia’s com-
puterized statewide voter registration sys-
tem. Pursuant to HAVA, the State must
enter into an agreement with DDS to
match information in the Enet system
against information in DDS files in order
to verify the accuracy of voter registration
information. Id. at § 21083(a)(5)(B)(i). Fur-
thermore, the Commissioner of Social Se-
curity must enter into an agreement with
DDS also for the purpose of verifying vot-
er registration information for those appli-
cants who provide the last 4 digits of their
social security number. Id. at


§ 21083(a)(5)(B)(ii); see also 42 U.S.C.
§ 405(r)(8).


In 2017, House Bill 268 was enacted
governing elections to, inter alia, revise
the types of identification acceptable for
voting and to require certain information
for voter registration. H.B. 268, 154th Gen.
Assemb., Reg. Sess. (Ga. 2017). HB 268 is
now codified at O.C.G.A. § 21-2-210, et seq.
Building upon HAVA, HB 268 requires
that any individual desiring to vote in
Georgia must be registered to vote and a
citizen of the United States. O.C.G.A. § 21-
2-216(a)(1)-(2).


When an individual in Georgia wishes to
register to vote, the applicant fills out a
voter registration application. Id. at § 21-
2-220(a). The parties do not dispute that
local county election officials take the in-
formation from the voter registration ap-
plication and put it into the Enet system.
The voter registration application will only
be accepted as valid after the board of
registrars has verified the applicant’s iden-
tity. O.C.G.A. § 21-2-220.1(c). Additionally,
the applicant must submit satisfactory evi-
dence of United States citizenship. Id. at
§ 21-2-216(g)(1). To verify the applicant’s
identity, including citizenship, the Enet
system matches the voter application infor-
mation against the files of DDS or SSA.2


Id. at § 21-2-220.1(c)(1).


When information in the Enet system
does not exactly match with information
either from the files of DDS or SSA, this
creates a ‘‘non-match,’’ and the individual
is flagged and placed in ‘‘pending status.’’
County registrars are then required to
send a letter to the flagged applicants
notifying them of their pending status and
the ways to remedy the issue. Applicants
have 26 months following the date of their


2. The information provided in the application
determines whether DDS or SSA files are
checked, for example, depending on whether


the applicant provided a social security num-
ber.
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voter registration application to remedy
the issue and verify their identity by pre-
senting sufficient evidence of identity to
the board of registrars. Id. at § 21-2-
220.1(d)(4). Failure to cure the issues be-
fore 26 months results in the individual’s
voter registration application being reject-
ed and the individual having to submit a
new application. Id.


A ‘‘flag,’’ resulting in an individual being
placed in ‘‘pending status,’’ can occur for
various reasons, but for purposes of this
lawsuit and particularly Plaintiffs’ Emer-
gency Motion, the flags can be broken
down into two categories: (1) flags for citi-
zenship and (2) flags for any other non-
matching information, such as a misspelled
name. This lawsuit focuses on both (1) and
(2), challenging the matching process as a
whole. However, Plaintiffs’ Emergency
Motion and this order address (1), individ-
uals who have been flagged and placed into
pending status due to citizenship, and the
hurdles these individuals face as they re-
late to voting in the upcoming election.


B. How to Vote in the November 6,
2018 Election with a Non-Match
Flag for a Reason Other than Cit-
izenship


As just stated, while Plaintiffs’ Motion is
only about those individuals placed in
pending status for citizenship, in light of
the confusion about the matching process,
the Court will set forth below how individ-
uals who have been flagged and placed in
pending status for reasons other than citi-
zenship may still vote in the November 6,
2018 election. The Court takes no opinion
as to whether this process for voting is
sufficient, as this issue is not before the
Court at this time. To be clear, the Court
is merely reiterating the process as set
forth by Defendant Kemp in an effort to
help clarify how voting may occur.


Elections Division Director Chris Har-
vey posted to an online bulletin board an
Official Election Bulletin dated October 23,
2018, to County Election Officials and
County Registrars (hereinafter ‘‘October
23 Memorandum’’). [Doc. 27-1]. This Mem-
orandum explains how those individuals
flagged and placed in pending status can
vote in the November 6, 2018 election. As
to those voter applicants placed in pending
status due to a flag for any non-matching
information other than citizenship, these
individuals may still vote in the November
6, 2018 election as follows:


Pending applicants whose information
(other than citizenship status) did not
match are eligible to vote during early
voting or on Election Day and must be
allowed to vote a regular ballot if they
show one of the following forms of iden-
tification and there are no other issues
that would require the voter to vote a
provisional ballot (i.e. wrong county,
wrong precinct, already voted, etc.):


(1) A Georgia driver’s license (in-
cluding an expired Georgia driver’s
license);
(2) A valid Georgia voter identifica-
tion card or other valid photo identifi-
cation card issued by a branch, de-
partment, agency, or entity of the
State of Georgia, any other state, or
the United States which is authorized
by law to issue personal identification.
This includes a valid student photo ID
card issued by a Georgia public col-
lege, university, or technical school; a
valid out-of-state driver’s license; pub-
lic transit issued photo ID card; and
any other federal or state agency or
government issued photo ID card;
(3) A valid United States passport;
(4) A valid employee photo identifi-
cation card issued by any branch, de-
partment, agency, or entity of the
United States government, this state,
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or any county, municipality, board, au-
thority, or other entity of this state;


(5) A valid United States military
photo identification card; or


(6) A valid tribal photo identification
card.


Oct. 23 Mem. at 1 [Doc. 27-1]. Defendant’s
Memorandum makes clear that these ap-
plicants may present proof of identity as
explained above to a poll worker. Id. at 5
(explaining that the poll worker can check
identity and create a voter access card).
Moreover, the poll worker ‘‘must simply
confirm that the voter is the same person
as the applicant.’’ Id. at 3. Once a poll
worker verifies the applicant’s identity, the
individual is ‘‘given credit for voting,’’ and
their Enet status should be updated from
‘‘pending’’ to ‘‘active.’’ Id.


II. Plaintiffs’ Emergency Motion for a
Preliminary Injunction


The Court now turns to Plaintiffs’
Emergency Motion for a Preliminary In-
junction, which seeks relief for those indi-
viduals who have been flagged and placed
in pending status due to citizenship.


A. Standing


[1, 2] Plaintiffs argue that they have
organizational standing to seek relief in
their Emergency Motion. Defendant did
not address Plaintiffs’ argument on stand-
ing. ‘‘An organization has standing to sue
when a defendant’s illegal acts impair the
organization’s ability to engage in its own
projects by forcing the organization to di-
vert resources in response.’’ Arcia v. Fla.
Sec’y of State, 772 F.3d 1335, 1341 (11th
Cir. 2014). Plaintiffs argue that they par-
ticipate in voter registration activities and
must divert resources to educate voters
about Georgia’s exact match verification
protocol, assist voters inaccurately flagged
as non-citizens, and resolve issues these
voters may face when attempting to prove


their citizenship. Plaintiffs submit the dec-
larations of the Executive Directors or
President for each of their organizations in
support. See Pls.’ Mem. of Law in Supp. of
Pls.’ Emergency Mot. for Prelim. Inj. at 19
[Doc. 17-1]. Based on the evidence present-
ed by Plaintiffs, the Court finds that Plain-
tiffs have organizational standing because
these organizations will have to divert per-
sonnel and resources to educate individuals
about the exact match process and assist
those who have been flagged and placed
into pending status, including helping to
resolve issues surrounding citizenship be-
fore Election Day. See Fla. State Confer-
ence of NAACP v. Browning, 522 F.3d
1153, 1165 (11th Cir. 2008) (organization
had standing to challenge election law by
showing that they would have to divert
personnel and time to educating potential
voters on compliance with the laws and
assisting voters who might be affected by
the challenged election law).


B. Doctrine of Laches


[3] Defendant argues that Plaintiffs’
Motion is barred by the doctrine of laches.
‘‘To establish laches, [Defendant] must
demonstrate (1) there was a delay in as-
serting a right or a claim, (2) the delay was
not excusable, and (3) the delay caused
[Defendant] undue prejudice.’’ United
States v. Barfield, 396 F.3d 1144, 1150
(11th Cir. 2005). Defendant argues that
Plaintiffs have been fully cognizant of
Georgia’s citizenship verification proce-
dures for a considerable period of time.
Defendant asserts that HAVA and the
matching process are not new, and that
some of the Plaintiffs in this suit chal-
lenged this matching process, in substance,
two (2) years ago in NAACP v. Kemp, No.
2:16-cv-00219-WCO (N.D. Ga. 2017). Spe-
cifically, Defendant contends that Plaintiffs
have been aware of the citizenship mis-
match issue and how to remedy it because
these were topics covered by the Settle-
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ment Agreement in NAACP v. Kemp. De-
spite knowing of these issues for some
time, Defendant argues that Plaintiffs
waited to file their amended complaint and
Emergency Motion less than a month be-
fore the November 6, 2018 election and
three (3) days after Georgia had already
begun early voting. Defendant asserts that
Plaintiffs’ last-minute challenge prejudices
Defendant, who must administer and su-
pervise the elections, as well as the public,
because Defendant must ensure the unifor-
mity, fairness, accuracy, and integrity of
Georgia’s elections.


[4] In response, Plaintiffs argue that
O.C.G.A. § 21-2-216(g), which is the part
of HB 268 that addresses the documentary
proof for citizenship and is discussed be-
low, was not yet implemented at the time
of the Settlement Agreement in NAACP v.
Kemp and was exempted from the Settle-
ment Agreement in NAACP v. Kemp.
Moreover, the settling parties agreed that
Plaintiffs could challenge this statute in
the future. The Court agrees with Plain-
tiffs’ arguments. See Decl. of Chris Har-
vey, Ex. A, Settlement Agreement at 1(a)
[Doc. 22-1].


Plaintiffs also assert that they did not
delay in bringing this action because this
case is based on new facts that Plaintiffs
have developed over time, including indi-
vidual stories that were not necessarily
indicative of a policy problem until Plain-
tiffs could gather sufficient data to identify
a pattern. The Court finds this argument
certainly plausible, as evidenced by the
Declaration of Mr. Yotam Oren, discussed
below, who encountered hurdles while try-
ing to vote as recently as October 16-17,
2018. Therefore, to the extent Plaintiffs
delayed in seeking relief in this suit, the
Court finds that this delay was excusable.
See SunAmerica Corp. v. Sun Life Assur.
Co. of Canada, 77 F.3d 1325, 1345 (11th
Cir. 1996) (Birch, J., concurring) (when


determining whether delay was excusable,
court should not rely solely on the time
period involved but also examine the rea-
sons for any delay).


Additionally, the Court does not find
that granting Plaintiffs injunctive relief
this close to Election Day will cause undue
prejudice to Defendant or the public, par-
ticularly where the relief sought by Plain-
tiffs is very limited and targeted. As re-
cently recognized by this Court, ‘‘multiple
courts within the Eleventh Circuit have
granted injunctive relief against election
officials in close temporal proximity to an
election despite recognizing the adminis-
trative burden inherent in such relief.’’
Martin v. Kemp, No. 1:18-CV-4776-LMM,
341 F.Supp.3d 1326, 1336 n.6, 2018 WL
5276242, at *6 n.6 (N.D. Ga. Oct. 24, 2018)
(collecting cases).


[5] Finally, the defense of laches is
dependent on the specific facts of a case.
Id. at 1334–36, at *6 (citing Coca-Cola Co.
v. Howard Johnson Co., 386 F.Supp. 330,
334 (N.D. Ga. 1974) ). Due to this, ‘‘courts
have been hesitant to bar claims under a
laches defense when there is limited factu-
al information available,’’ as is the case
here. Martin, 341 F.Supp.3d at 1336, 2018
WL 5276242, at *6 (citation omitted).
Therefore, the Court finds that Plaintiffs
are not barred by the doctrine of laches in
seeking relief because Plaintiffs’ delay was
excusable, Defendant will not suffer undue
prejudice, and there is a limited factual
record at this early stage of the case.


C. The Merits of Plaintiffs’ Emer-
gency Motion for a Preliminary
Injunction


Plaintiffs’ Emergency Motion for a Pre-
liminary Injunction seeks limited and tar-
geted relief for those individuals who are
in pending status because their citizenship
information did not match. To better un-
derstand the relief Plaintiffs seek in their
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Motion, the Court will provide additional
information about the matching process to
prove citizenship. As already noted, voter
registration application information input
into the Enet system is checked against
either DDS or SSA files. Only the DDS
files indicate citizenship. One need not be a
United States citizen to hold a Georgia
driver’s license. Ga. DDS Rule § 375-3-1-
.02(6). After becoming a citizen, a person
may update citizenship information with
DDS but need not do so. Id. at § 375-3-1-
.13(1). Therefore, if a person receives a
Georgia driver’s license based on lawful
status in the United States but is not yet a
citizen, the DDS files will reflect that the
person is not a citizen. If that person then
becomes a naturalized citizen and submits
a voter registration application stating that
he or she is a citizen, when Enet checks
the voter registration application against
the DDS files, there will be ‘‘no match’’
because the DDS files will indicate that the
person is not a citizen based on outdated
information. Herein lies the source of the
problem.


[6, 7] Now the Court turns to the mer-
its of Plaintiffs’ Motion. A plaintiff seeking
a preliminary injunction must demonstrate
that: (1) there is a substantial likelihood of
success on the merits; (2) it will suffer
irreparable injury if relief is not granted;
(3) the threatened injury outweighs any
harm the requested relief would inflict on
the non-moving party; and (4) entry of
relief would serve the public interest. See,
e.g., KH Outdoor, LLC v. City of Truss-
ville, 458 F.3d 1261, 1268 (11th Cir. 2006).
The decision as to whether a plaintiff car-
ried this burden ‘‘is within the sound dis-
cretion of the district court and will not be
disturbed absent a clear abuse of discre-
tion.’’ Int’l Cosmetics Exch., Inc. v. Gapar-
dis Health & Beauty, Inc., 303 F.3d 1242,
1246 (11th Cir. 2002) (quoting Palmer v.


Braun, 287 F.3d 1325, 1329 (11th Cir.
2002) ) (internal quotation marks omitted).


1. Substantial Likelihood of
Success on the Merits


[8] Plaintiffs seek a preliminary in-
junction on their claims that Defendant is
infringing upon Plaintiffs’ fundamental
right to vote. The parties do not dispute,
and the Court agrees, that the following
framework is appropriate for evaluating
Plaintiffs’ claims.


When deciding whether a state elec-
tion law violates First and Fourteenth
Amendment associational rights, we
weigh the character and magnitude of
the burden the State’s rule imposes on
those rights against the interests the
State contends justify that burden, and
consider the extent to which the State’s
concerns make the burden necessary.


Timmons v. Twin Cities Area New Party,
520 U.S. 351, 358, 117 S.Ct. 1364, 137
L.Ed.2d 589 (1997) (quotation omitted).


[9–13] Stated differently, the Court


must first ‘‘consider the character and
magnitude of the asserted injury to the
rights protected by the First and Four-
teenth Amendment.’’ [Anderson v. Cele-
brezze,] 460 U.S. 780, 789, 103 S.Ct. 1564
[75 L.Ed.2d 547] (1983). Then the court
must ‘‘identify and evaluate the precise
interests put forward by the State as
justifications for the burden imposed by
its rule.’’ Id. Finally, the court must
‘‘determine the legitimacy and strength
of each of those interests,’’ while also
considering ‘‘the extent to which those
interests make it necessary to burden
the Plaintiff’s rights.’’ Id.


Stein v. Ala. Sec’y of State, 774 F.3d 689,
694 (11th Cir. 2014).


‘‘[I]f the state election scheme imposes
‘‘severe burdens’’ on the plaintiffs’ con-
stitutional rights, it may survive only if
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it is ‘‘narrowly tailored and advance[s] a
compelling state interest.’’ Timmons, 520
U.S. at 358, 117 S.Ct. 1364. But when a
state’s election law imposes only ‘‘rea-
sonable, nondiscriminatory restrictions’’
upon a plaintiff’s First and Fourteenth
Amendment rights, ‘‘a State’s important
regulatory interests will usually be
enough to justify reasonable, nondis-
criminatory restrictions.’’ Id. (quotations
omitted). In short, the level of the scruti-
ny to which election laws are subject
varies with the burden they impose on
constitutionally protected rights—‘‘Less-
er burdens trigger less exacting review.’’
Id.


Stein, 774 F.3d at 694. Therefore, the ‘‘Su-
preme Court has rejected a litmus-paper
test for constitutional challenges to specific
provisions of a State’s election laws and
instead has applied a flexible standard.’’
Common Cause/Georgia v. Billups, 554
F.3d 1340, 1352 (11th Cir. 2009) (quotation
omitted).


Thus, the Court begins by evaluating
the burden the election scheme places on
Plaintiffs’ First and Fourteenth Amend-
ment rights. To evaluate this burden, the
Court must clarify the facts as presented
by the parties. Plaintiffs, relying on infor-
mation from a Georgia Poll Worker Manu-
al for 2018, assert that on Election Day,
there is only one way that an individual in
pending status for citizenship can vote in
the upcoming election and that this way is
severely burdensome. In response, Defen-
dant presented five (5) Options that such
an individual could vote in the upcoming
election, as supported by the Declaration
of Chris Harvey. The evidence presented
by Defendant shows that Plaintiffs’ conten-
tion is incorrect, as the evidence from Mr.


Harvey is more thorough and up to date
than the Poll Worker Manual.


Accordingly, these are the five (5) Op-
tions that an individual in pending status
for citizenship may vote in the upcoming
election as argued by Defendant and as
supported by Mr. Harvey’s October 23
Memorandum:


1. When applicants receive a letter
from their county registrar notifying
them of the mismatch, they may
provide the county registrar with a
document that shows they are a
United States citizen via personal
delivery, mail, email as an attach-
ment, or facsimile.


2. Applicants may produce one of the
forms of acceptable proof of citizen-
ship to a deputy registrar when they
appear to vote at a polling location.


3. If a deputy registrar is not present,
then applicants may present proof of
their citizenship to the poll manager,
who shall transmit a copy of the
applicant’s proof of citizenship to the
county registrar’s office via text
message, email or fax. At that time,
the country [sic] registrar will up-
date the applicant’s citizenship sta-
tus, and the applicant will be permit-
ted to cast a regular ballot.


4. If the [deputy registrar 3] cannot be
reached (or the requisite technology
is not available), then the applicant
shall be offered the opportunity to
cast a provisional ballot. In such a
situation, the provisional ballot
should be marked by the poll man-
ager TTT to confirm that the appli-
cant presented one of the forms of
acceptable proof of citizenship and
ID at the time the ballot was cast,


3. The Court has quoted the five (5) Options
from Defendant’s Response. In this original
quote, Defendant has stated that if a ‘‘poll
manager’’ cannot be reached. However, at


other times throughout his brief and at the
hearing, Defendant refers to Option 4 as
whether the ‘‘deputy registrar’’ is not avail-
able.
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and the provisional ballot shall be
counted as a vote without requiring
any further action.


5. Finally, if the applicant is unable to
present one of the accepted forms of
proof of citizenship, then the appli-
cant shall be offered the opportunity
to cast a provisional ballot. The ap-
plicant must then present proof of
citizenship in person, via fax, email
or text to the county registrar be-
fore the close of the provisional bal-
lot period on the Friday following
the election.


Def.’s Resp. in Opp’n to Pls.’ Emergency
Mot. for Prelim. Inj. at 14-15 [Doc. 24-1]
(quotations and citations omitted).


Defendant maintains that these five (5)
Options are currently being implemented
and will be in effect on Election Day.
However, Plaintiffs cite to evidence that
shows otherwise. Plaintiffs present the
declaration of Yotam Oren, who states that
he legally obtained a Georgia driver’s li-
cense in 2010 and renewed his license as a
non-citizen, legal permanent resident sev-
eral times to keep it active. On December
18, 2017, Mr. Oren became a naturalized
citizen of the United States, and after the
naturalization ceremony, he completed a
Georgia voter registration form and includ-
ed a copy of his naturalization certificate
with his form. Mr. Oren further states that
he does not recall ever being informed that
he needed to update his records with DDS
to reflect the change in his citizenship
after becoming a naturalized citizen. Some-
time after submitting his voter registration
application, he received a letter from the
Fulton County voter registration office in-
dicating that his voter registration was in
pending status due to citizenship and that
he would need to show proof of citizenship
to vote. Mr. Oren understood from the
letter that he could bring proof of citizen-


ship to the polling station at the time he
voted.


Prior to voting early in the November 6,
2018 election, Mr. Oren checked Defendant
Kemp’s Secretary of State website, which
informed Mr. Oren that he could vote if he
brought proof of citizenship to the polling
station. On October 16, 2018, Mr. Oren
went to his designated early-voting polling
location in Fulton County. He checked in
with a poll worker and showed her his
valid United States passport as proof of
citizenship. The poll worker directed Mr.
Oren to another election official, who in-
formed Mr. Oren that she would need to
call yet another person to change his sta-
tus from ‘‘pending’’ to ‘‘active’’ so that he
could vote. While Mr. Oren waited, the
official was unable to reach the intended
person on the phone and informed Mr.
Oren that he could continue to wait or
come back another time to vote. No one
offered Mr. Oren an option to cast a provi-
sional ballot. Mr. Oren did not want to wait
any longer and left.


The following day, Mr. Oren called the
Fulton County voter registration office to
learn how he could resolve the issue, and
he was provided with a name and phone
number to call when he returned to his
polling location. Later that day, Mr. Oren
returned to the same polling location as
the previous day, checked in again with a
poll worker showing his passport, and he
was again directed to another election offi-
cial. This time, however, he provided the
election official with the name and tele-
phone number he had received from the
Fulton County voter registration office,
and the election official was able to speak
with this person via telephone. Mr. Oren’s
status was changed from pending to active,
and he was finally able to cast his first
vote as a United States citizen. See gener-
ally Decl. of Yotam Oren [Doc. 27-2]. The
evidence from Mr. Oren contradicts Defen-
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dant’s position that the five (5) Options to
prove citizenship and vote in the upcoming
election are being implemented. At a mini-
mum, of the five (5) Options, Mr. Oren was
not offered Options 3, 4, or 5.


In response, Defendant has submitted
the Declaration of Rick Barron, the Di-
rector of Elections for the Fulton County
Board of Elections and Registration, who
attests that Fulton County has deputy reg-
istrars available at each polling location for
both early voting and Election Day who
can verify proof of citizenship. But at least
for Mr. Oren, this was not true. Mr. Bar-
ron also states that Fulton County has a
process in place to update a voter’s status
when they show proper proof of citizenship
so that they can cast a regular ballot,
which might ‘‘take a few minutes.’’ Decl. of
Rick Barron at ¶ 4 [Doc. 29-1]. However,
Mr. Barron does not say what this process
is and whether it aligns with the five (5)
Options Defendant has presented to the
Court. Finally, Mr. Barron boldly states
that Mr. Oren ‘‘was able to present proof
of citizenship at the polls and cast a regu-
lar ballot.’’ Id. at ¶ 5. Indeed, Mr. Oren
was able to do so, after two trips to his
polling location, looking up information on
Defendant’s website, placing his own call
to the Fulton County voter registration
office, and providing election officials with
a name and telephone number to call to
help change his status. Mr. Barron seems
to overlook the hurdles Mr. Oren jumped.


There are additional problems with De-
fendant’s position. First, the October 23
Memorandum was simply posted to an on-
line bulletin board for election officials,
where, according to Mr. Harvey, county
election and registration officials regularly
communicate regarding election matters,
but it was not sent directly to anyone.
Second, the Georgia Poll Worker Manual


is incomplete, leaving out Options 3 and 4
for voting and leaving out information
about how to convert a provisional ballot in
Option 5 into a non-provisional ballot. Ga.
Poll Worker Manual (2018 ed.) at 42 [Doc.
17-9]. This indicates a lack of training to
poll workers about the citizenship verifica-
tion process. Finally, Defendant’s website
titled, ‘‘Information for Pending Voters,’’
merely says that an individual in ‘‘pending
status’’ due to citizenship may ‘‘show ac-
ceptable proof of citizenship when you go
to vote or when you request an absentee
ballot.’’ 4 The site further provides that to
specifically vote in the November 6, 2018
election, the individual will need to show
proof of citizenship to a deputy registrar.
This confusing information does not match
the five (5) Options Defendant has pre-
sented to the Court as to how these indi-
viduals can vote on Election Day.


Additionally, Plaintiffs argue that the
citizenship verification procedure has a dis-
parate impact on minority voters. Plaintiffs
rely on the declaration of Michael Mc-
Donald, Associate Professor of Political
Science at the University of Florida, who
states that Asian applicants constitute 27.0
percent of those flagged as non-citizens
even though they comprise only 2.1 per-
cent of Georgia’s registered voter pool;
Latino applicants constitute 17.0 percent of
those flagged as non-citizens even though
they comprise 2.8 percent of Georgia’s reg-
istered voter pool; and white applicants
constitute only 13.7 percent of those
flagged as non-citizens even though they
comprise 54.0 percent of Georgia’s regis-
tered voter pool. Decl. of Michael Mc-
Donald at 7-8 [Doc. 17-11]. Plaintiffs argue
that this disparate impact ‘‘matters’’ when
evaluating the severity of the burden on
individuals’ constitutional right to vote. See
League of Women Voters of Fla., Inc. v.


4. GEORGIA SECRETARY OF STATE, Information for
Pending Voters, http://sos.ga.gov/index.php/


general/information for pending voters (last
visited Oct. 31, 2018).
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Detzner, 314 F.Supp.3d 1205, 1216-20
(N.D. Fla. 2018) (disparate impact ‘‘mat-
ters’’ in the balancing test to evaluate
whether the effects of a facially neutral
and nondiscriminatory law are unevenly
distributed across identifiable groups). De-
fendant did not respond to Plaintiffs’ argu-
ment on disparate impact.


[14] Based on this evidence, the Court
must assess the burden on the constitu-
tional right to vote for those individuals
who have been flagged and placed into
pending status due to citizenship. ‘‘Ordi-
nary and widespread burdens, such as
those requiring nominal effort of everyone,
are not severe.’’ Crawford v. Marion Cty.
Election Bd., 553 U.S. 181, 205, 128 S.Ct.
1610, 170 L.Ed.2d 574 (2008) (Scalia, J.,
concurring) (quotation omitted). But bur-
dens ‘‘are severe if they go beyond the
merely inconvenient.’’ Id. Based on the
limited factual record before the Court,
including the uncontested evidence of dis-
parate impact on a particular class of indi-
viduals, as well as the parties’ arguments
presented on an emergency basis, the
Court finds that Plaintiffs have shown a
substantial likelihood of success that the
burden is severe for those individuals who
have been flagged and placed in pending
status due to citizenship. As shown at least
by Mr. Oren’s experience, it was not a
nominal effort for him to vote; it was a
burdensome process requiring two trips to
the polls, his own research, and his hunt-
ing down a name and telephone number to
give to election officials so that his citizen-
ship status could be verified, all after he
had already submitted proof of citizenship
with his voter registration application. This
is beyond the merely inconvenient.


Next, the Court must identify the pre-
cise interests put forward by Defendant to


justify the severe burdens on these indi-
viduals. Defendant asserts that the State’s
regulatory interest is in assuring that vot-
ers are United States citizens, which the
Court finds to be compelling.


Therefore, the process of verifying proof
of citizenship may only survive if it is
narrowly tailored and advances a compel-
ling state interest. Timmons, 520 U.S. at
358, 117 S.Ct. 1364. In their Reply, Plain-
tiffs argue two ways in which Defendant
Kemp’s five (5) Options for verifying proof
of citizenship severely burden the right to
vote of eligible Georgians who have been
inaccurately flagged as non-citizens with-
out advancing any state interest, much less
a narrowly tailored, compelling state inter-
est. First, Plaintiffs contend that Defen-
dant is burdening the right to vote for
these individuals by placing newly natural-
ized United States citizens into pending
status based on a reliance of DDS files,
even when they have submitted proof of
citizenship with their voter registration ap-
plication. In their filings before the Court,
Plaintiffs did not seek relief that would
address relieving this burden nor did
Plaintiffs’ counsel at the hearing specifical-
ly ask for this relief, even when the Court
asked counsel to state precisely the relief
sought. Nevertheless, to the extent that
Plaintiffs are asking the Court to issue
relief that would require the county regis-
trars of the 159 counties in Georgia to
review the voter registration applications
for all individuals placed in pending status
due to citizenship, by checking to see if
these individuals submitted proof of citi-
zenship with their applications, all before
November 6, 2018, is impractical, overly
burdensome to Defendant, and will inject
chaos into an election already fraught with
challenges.5


5. There may be substantial merit to Plaintiffs’
argument that county registrars failed to re-


view proof of citizenship submitted with voter
registration applications. But this is an issue
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The second way that Plaintiffs contend
Defendant has severely burdened the right
to vote of eligible Georgians who have
been inaccurately flagged due to citizen-
ship without advancing a narrowly tai-
lored, compelling state interest is by plac-
ing needless hurdles in front of voters
when they bring documentary proof of citi-
zenship with them to vote. As noted above,
Defendant has proposed five (5) Options
for these individuals to vote in the upcom-
ing election. All of these Options, except
Option 4, require proof of citizenship to a
deputy registrar. In response, Plaintiffs
argue that Defendant’s requirement that
proof of citizenship may be accepted only
by a deputy registrar cannot survive any
level of scrutiny because Defendant has
not offered any legitimate justification for
why deputy registrars, and not poll work-
ers or managers, can accept documentary
proof of citizenship.


Defendant’s justification at the hearing
for why deputy registrars must verify
proof of citizenship was because the law
requires deputy registrars to do so. In-
deed, O.C.G.A. § 21-2-216(g)(1) provides
that ‘‘[t]he board of registrars shall not
determine the eligibility of the applicant
until and unless satisfactory evidence of
citizenship is supplied by the applicant.’’
See also id. at § 21-2-216(g)(2) (satisfacto-
ry evidence of citizenship includes photo-
copies of a birth certificate, United States
passport, and United States naturalization
documents presented to the board of regis-
trars).


The Court must now evaluate ‘‘the ex-
tent to which [the state interest of ensur-
ing that only United States citizens vote]
make it necessary to [severely] burden
[Plaintiffs’] rights.’’ Stein, 774 F.3d at 694.
The Court finds that § 21-2-216(g)(1)-(2),


requiring that the board of registrars de-
termine whether the individual has sup-
plied satisfactory evidence of citizenship,
as well as Defendant’s implementation of
HB 268, for the upcoming election on No-
vember 6, 2018, burden the constitutional
right of individuals flagged and placed into
pending status due to citizenship more
than is necessary. Therefore, § 21-2-
216(g)(1)-(2) and Defendant’s implementa-
tion of HB 268 are not narrowly tailored to
serve the compelling state interest of en-
suring that only United States citizens are
voting.


The legislative history of § 21-2-
216(g)(1)-(2) does not explain why the
board of registrars must verify proof of
citizenship. Additionally, Defendant makes
the leap from allowing the board of regis-
trars, as required by the law, to verify
proof of citizenship, to allowing a deputy
registrar to do so, without any explanation.
While ‘‘[t]he board of registrars in each
county may appoint deputy registrars to
aid them in the discharge of their duties,’’
it is unclear if the board can discharge its
duty to verify proof of citizenship. See
O.C.G.A. at § 21-2-213. Further, Defen-
dant has not explained why a deputy regis-
trar has been selected as the person who
can verify citizenship. Defendant has pre-
sented no information about a deputy reg-
istrar’s particular qualifications or training
that make these registrars more qualified
than anyone else to accept proof of citizen-
ship.


Importantly, Defendant’s requirement
that a deputy registrar must verify citizen-
ship crumbles when the Court reviews De-
fendant’s own proposals. As set forth
above, Defendant proposes five (5) Options
for verifying proof of citizenship in the


for another day, one that cannot be resolved
before the November 6, 2018 election. More-
over, the Court’s remedy in this order effec-


tively reaches the same result – allowing indi-
viduals flagged due to citizenship to be able to
vote on November 6, 2018.
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upcoming election. Again, Option 4 is as
follows:


4. If the [deputy registrar] cannot be
reached (or the requisite technology
is not available), then the applicant
shall be offered the opportunity to
cast a provisional ballot. In such a
situation, the provisional ballot
should be marked by the poll man-
ager TTT to confirm that the appli-
cant presented one of the forms of
acceptable proof of citizenship and
ID at the time the ballot was cast,
and the provisional ballot shall be
counted as a vote without requiring
any further action.


Def.’s Resp. in Opp’n to Pls.’ Emergency
Mot. for Prelim. Inj. at 15 [Doc. 24-1]
(quotations and citations omitted). Option 4
does not require that a deputy registrar
verify proof of citizenship. At the hearing,
Defendant explained that under Option 4,
the provisional ballot envelopes will have
notations from the poll manager, which
will become ‘‘self-authenticating’’ regard-
ing the citizenship verification. If a poll
manager can verify proof of citizenship
only when a deputy registrar is not avail-
able or the technology for sending proof of
citizenship to a deputy registrar is not
available, then this begs the question of
why a poll manager cannot verify all
proofs of citizenship and why a provisional
ballot needs to be cast in the first place.
Thus, Defendant’s own solution in Option 4
demonstrates that requiring a deputy reg-
istrar to verify proof of citizenship unnec-
essarily burdens these individuals’ right to
vote more than necessary. Such a hurdle
need not be jumped. See Fla. Democratic
Party v. Scott, 215 F.Supp.3d 1250, 1257
(N.D. Fla. 2016) (finding that it was wholly


irrational for a state to refuse to extend a
voter registration deadline when the state
already allows the Governor to do so);
Green Party of Ga. v. Kemp, 171
F.Supp.3d 1340, 1365 (N.D. Ga. 2016) (peti-
tion requirement was not narrowly tailored
where a lower number of signatures to
access the general election ballot would
have eased the burden on voters’ and polit-
ical bodies’ rights while still serving the
state’s interests).6


All of the five (5) Options derive from
the Settlement Agreement in NAACP v.
Kemp. However, the Settlement Agree-
ment does not tie this Court’s hands on the
proof of citizenship issue. As the Court has
explained above, the Settlement Agree-
ment specifically exempted O.C.G.A. § 21-
2-216(g), which is the part of HB 268 that
addresses the documentary proof for citi-
zenship. This law was not yet implemented
at the time of the Settlement Agreement
and became enacted months later. More-
over, not all parties in this suit were part
of the Settlement Agreement.


In addition, Defendant’s method for
checking the proof of identity for those
who have been flagged and placed into
pending status based on information other
than citizenship also belies Defendant’s
claim that a deputy registrar must verify
proof of citizenship. As explained above,
Defendant has publicized that if an individ-
ual is in pending status for a mismatch for
information other than citizenship, the in-
dividual need only go to a polling location
and present proof of identity to a poll
worker. See Oct. 23 Mem. at 1 [Doc. 27-1].
However, to verify identity, the law re-
quires that an individual must provide
‘‘sufficient evidence to the board of regis-
trars.’’ O.C.G.A. § 21-2-220.1(c)(2); see also


6. Similarly, the experience of Mr. Oren fur-
ther demonstrates that a deputy registrar
need not necessarily verify proof of citizen-
ship. It has not been presented to the Court


whether the person who eventually verified
Mr. Oren’s proof of citizenship via a phone
call was a deputy registrar.
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id. at § 21-2-220.1(c)(1). Defendant has not
explained why he is willing to ignore the
law’s requirement of proving identity to a
board of registrars for individuals flagged
for reasons other than citizenship but in-
tends to enforce the law against individuals
flagged for citizenship. This raises grave
concerns for the Court about the differen-
tial treatment inflicted on a group of indi-
viduals who are predominantly minorities.


The requirement that a deputy registrar
verify proof of citizenship is also overly
broad because poll managers are capable
of verifying proof of citizenship. Allowing
poll managers to verify proof of citizenship
would alleviate the severe burden placed
on individuals who have been flagged and
placed in pending status for citizenship
while still serving the State’s interest of
ensuring that only United States’ citizens
are voting. See Fla. Democratic Party, 215
F.Supp.3d at 1257; Green Party of Ga., 171
F.Supp.3d at 1365. Allowing a poll manag-
er to verify proof of citizenship is a prac-
tical and viable alternative for several rea-
sons. First, Mr. Harvey attests that each
polling place has one poll manager. See
O.C.G.A. §§ 21-2-2(11), 21-2-90. Second,
Defendant proposed under Option 4 that a
poll manager would be able to self-authen-
ticate proof of citizenship for a provisional
ballot. Third, pursuant to the October 23
Memorandum, the poll manager has au-
thority to override the status using their
password for a voter flagged as a possible
non-citizen. Oct. 23 Mem. at 4. The poll
manager can change the voter status, such
that a poll worker could then issue a voter
access card. Id. Fourth, the Court finds
that a poll manager can actually look at
citizenship documents and verify them;
poll managers are required to be ‘‘judi-
cious, intelligent, and upright citizens of


the United States.’’ O.C.G.A. § 21-2-92(a).
Lastly, poll managers are already tasked
with verifying identity documents. As men-
tioned above, Defendant has presented no
argument that deputy registrars possess
additional training or skills that make
them superiorly qualified to check citizen-
ship documents.


For all of these reasons, the Court con-
cludes that the specific requirements of
§ 21-2-216(g)(1)-(2) – that proof of citizen-
ship be verified by a board of registrars,
which Defendant has implemented as veri-
fication by a deputy registrar – as well as
Defendant’s five (5) Options for allowing
individuals with flags for citizenship to
vote in the upcoming election, sweep
broader than necessary to advance the
State’s interest, creating confusion as
Election Day looms. See Norman v. Reed,
502 U.S. 279, 290, 112 S.Ct. 698, 116
L.Ed.2d 711 (1992) (finding law for gather-
ing signatures for a new party was not
narrowly tailored when it swept broader
than necessary to advance the state’s in-
terest). As a result, the Court invalidates
the requirement that proof of citizenship
be verified only by a board of registrars or
a deputy registrar for the November 6,
2018 election for a regular ballot.7 Thus,
Plaintiffs have shown a substantial likeli-
hood of success on the merits of their
claim that Defendant has violated the right
to vote for individuals placed in pending
status due to citizenship.


2. Irreparable Harm


[15] Defendant argues that Plaintiffs
cannot show that irreparable harm will
result in the absence of a preliminary in-
junction because Plaintiffs’ alleged harm
about individuals flagged as non-citizens
losing a right to vote is conjectural and
hypothetical. However, as Mr. Oren’s ex-


7. As set forth below, the Court finds that if an
individual arrives at a polling location but
cannot show sufficient proof of citizenship,


that individual may return to the poll with
valid proof of citizenship or cast a provisional
ballot.
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perience indicates, there is a very substan-
tial risk of disenfranchisement. Additional-
ly, in light of the Court invalidating the
requirement that a deputy registrar must
verify proof of citizenship, there is mis-
leading information at least on the Secre-
tary of State’s website about how to prove
citizenship at the polls and there has been
a lack of training of election officials for
verifying citizenship at the polls, all of
which could lead to these individuals not
being able to cast a vote in the upcoming
election.8


Defendant further argues that Plaintiffs’
delay in bringing this suit indicates an
absence of irreparable harm. However,
Plaintiffs’ facts for this case developed
over time, including gathering evidence
like the experience of Mr. Oren, which
would have been unknown to Plaintiffs un-
til Mr. Oren attempted to vote on October
16, 2018. Plaintiffs had no other way of
knowing whether Defendant was actually
implementing the citizenship verification
procedure at the polls as Defendant
claimed it was until that procedure was
tested. Therefore, if a preliminary injunc-
tion is not granted, the loss of a right to
vote cannot be remedied.


Moreover, the Court finds that Plain-
tiffs, as organizations, will also suffer ir-
reparable injury distinct from the injuries
of eligible voters. Without an injunction to
address the citizenship verification proce-
dure, Plaintiffs’ organizational missions, in-
cluding registration and mobilization ef-
forts, will continue to be frustrated and
organization resources will be diverted to
assist with the citizenship mismatch issue.
Such mobilization opportunities cannot be
remedied once lost. See League of Women
Voters of Fla. v. Cobb, 447 F.Supp.2d
1314, 1339 (S.D. Fla. 2006) (finding irrepa-


rable harm to community organizations en-
gaged in collecting and submitting voter
registration applications, where their voter
registration operations had been interrupt-
ed and they were losing valuable time to
engage in core political speech and associa-
tion and to add new registrants to the
election rolls). Therefore, the Court finds
that Plaintiffs have shown they will suffer
irreparable harm if an injunction does not
issue.


3. Balance of Harms
& Public Interest


[16, 17] The Court finds that the
threatened injury to Plaintiffs as organiza-
tions and to the individuals flagged as non-
citizens outweighs any harm Plaintiffs’ re-
quested relief would inflict on Defendant.
The Court recognizes the administrative
burden the Court’s order may place on
Defendant, particularly this close to the
election. However, the Court finds that
this burden – disseminating information
about who may check proof of citizenship
and training poll managers how to do so,
as set forth below – is minimal compared
to the potential loss of a right to vote
altogether by a group of people. Moreover,
Defendant’s harm appears to be minimal
given that Defendant proposed having poll
managers verify proof of citizenship in Op-
tion 4. Finally, granting Plaintiffs the relief
they seek would be in the public’s interest
to ensure that there is a procedure in place
to allow every eligible Georgia citizen to
register and vote.


D. Bond


Federal Rule of Civil Procedure 65(c)
provides that a ‘‘court may issue a prelimi-
nary injunction or a temporary restraining
order only if the movant gives security in


8. The misleading information on the Secre-
tary of State’s website and the lack of training
for election officials was true even before the


Court invalidated the deputy registrar re-
quirement.
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an amount that the court considers proper
to pay the costs and damages sustained by
any party found to have been wrongfully
enjoined or restrained.’’ FED. R. CIV. P.
65(c). In its discretion, the Court waives
the bond requirement. See BellSouth Tele-
coms., Inc. v. MCIMetro Access Transmis-
sion Serv., LLC, 425 F.3d 964, 971 (11th
Cir. 2005) (‘‘[I]t is well-established that the
amount of security required by [Rule
65(c) ] is a matter within the discretion of
the trial court, and the court may elect to
require no security at all.’’) (internal cita-
tion and punctuation omitted).


E. Summary


In sum, the Court finds that Plaintiffs
have met their burden to grant a prelimi-
nary injunction. Plaintiffs have standing to
pursue this relief, and the relief they seek
is not barred by the doctrine of laches.
Plaintiffs have shown a substantial likeli-
hood of success on the merits of their
claim that Defendant is violating the right
to vote, as guaranteed by the First and
Fourteenth Amendments to the United
States Constitution, for individuals Defen-
dant has flagged and placed into pending
status due to citizenship. The election
scheme here places a severe burden on
these individuals. The specific require-
ments of § 21-2-216(g)(1)-(2), that citizen-
ship must be verified by only a board of
registrars, and Defendant’s proposed five
(5) Options for verifying proof of citizen-
ship are not narrowly tailored to advance a
compelling state interest. These individuals
will suffer irreparable harm if they lose
the right to vote, this harm outweighs any
harm to Defendant, and granting an in-
junction is in the public’s interest.


As set forth below, because Plaintiffs
have met their burden to warrant the issu-
ance of a preliminary injunction, the Court
will direct Defendant to allow county elec-
tion officials to permit individuals flagged


and placed in pending status due to citi-
zenship to vote a regular ballot by furnish-
ing proof of citizenship to poll managers or
deputy registrars. To be clear, once an
individual’s citizenship has been verified by
a deputy registrar or a poll manager, that
individual may cast a regular ballot and
the vote counts.


III. Conclusion


For the foregoing reasons, the Court
GRANTS Plaintiffs’ Emergency Motion
for Preliminary Injunction [Doc. 17]; and
GRANTS Defendant’s Motion for Leave to
File Corrected Brief [Doc. 24].


The Court DECLARES as follows:


For individuals who have been flagged
and placed in pending status due to citi-
zenship, these individuals may vote in the
November 6, 2018 election in these ways:


1. Prior to voting, and pursuant to the
instructions in the notification letter
the individual received from the
county board of registrars, the indi-
vidual may provide the county regis-
trar with a document showing that
the individual is a United States citi-
zen via personal delivery, mail, email
as an attachment, or a fax.


2. At a polling location, the individual
may provide proof of identity and
acceptable proof of citizenship to a
poll manager or a deputy registrar,
and after verification, cast a regular
ballot.


3. At a polling location, if the applicant
is unable to present one of the ac-
cepted forms of proof of citizenship
at a polling location, then the appli-
cant (a) may return to the polling
location with sufficient proof of citi-
zenship and follow (2) above, or (b)
shall be offered the opportunity to
cast a provisional ballot. If the appli-
cant casts a provisional ballot, the
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applicant must then present proof of
citizenship in person, or via fax,
email or text message to the county
registrar before the close of the pro-
visional ballot period on the Friday
following the election.


The Court ISSUES the following IN-
JUNCTION:


The Court HEREBY DIRECTS Brian
Kemp, in his official capacity as the Secre-
tary of State, to act immediately, as fol-
lows:


1. Allow county election officials to per-
mit eligible voters who registered to
vote, but who are inaccurately
flagged as non-citizens to vote a reg-
ular ballot by furnishing proof of
citizenship to poll managers or depu-
ty registrars.


2. Update the ‘‘Information for Pend-
ing Voters’’ on the Secretary of
State’s website so that it provides
(a) clear instructions and guidance
to voters in pending status due to
citizenship and (b) a contact name
and telephone number that individu-
als may call with questions about the
pending status due to citizenship.


3. Direct all county registrars, deputy
registrars, and poll managers on
how to verify proof of citizenship to
ensure that they can properly con-
firm citizenship status consistent
with this order.


4. Issue a press release (a) accurately
describing how an individual flagged
and placed in pending status due to
citizenship may vote in the upcoming
election, as set forth herein; and (b)
providing a contact name and tele-
phone number that individuals may
call with questions about the pend-
ing status due to citizenship.


5. Direct the county boards of elections
to post a list of acceptable documen-


tation to prove citizenship, which in-
cludes a naturalization certificate,
birth certificate issued by a state or
territory within the United States,
U.S. passport, and other documents
or affidavits explicitly identified by
Georgia law and listed on the Geor-
gia Secretary of State’s website, at
polling places on Election Day.


SO ORDERED, this 2nd day of Novem-
ber, 2018.


,


  


COMMON CAUSE GEORGIA, as
an Organization, Plaintiff,


v.


Brian KEMP, in His Official Capacity
as Secretary of State of Georgia,


Defendant.


CIVIL ACTION NO. 1:18-cv-5102-AT


United States District Court,
N.D. Georgia, Atlanta Division.


Signed 11/12/2018


Background:  Non-partisan citizen lobby
organization filed action against Georgia
Secretary of State, seeking emergency
temporary restraining order (TRO) to en-
join Secretary from rejecting any provi-
sional ballots cast in November midterm
elections until ballots were counted, prior
to statutory deadline for Secretary’s certi-
fication of election results, and expedited
discovery.


Holdings:  The District Court, Amy To-
tenberg, J., held that:


(1) organization adequately alleged injury
due to Secretary’s purported failure to
maintain secure voter registration sys-
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Nolan . I am over eighteen years of age and competent 


to testify to the matters contained herein.


2. I am a resident of Fulton County in Georgia and my residence address is  


 , GA  


3. I voted at my usual polling place, Parkside Elementary School, 685 Mercer St 


SE, Atlanta, GA 30312 on June 9, 2020. I live on  in the Grant 


Park neighborhood of . My street was formerly known as  


. On the Secretary of State’s website it still has my address listed as 


 (Exhibit A.) 


4. I arrived at the polling place about 6:10 p.m. I thought that if I was in line 


before 7:00 p.m. I would be able to vote. While I was in line, the voting hours 


were extended. Poll workers came out and said that the poll would close at 


9:00 p.m., and that we would be filling out provisional ballots. There were 


still people joining the line, and I did not notice if they marked the end of the 


line at 7:00 p.m. 


5. I got into the gym at 8:10 p.m. I could see there were about 12 voting 


machines. I got the card to vote on the machine and was ten people back from 


getting to a machine when I heard the manager say, “We ran out of


envelopes.” She called someone about this and put her phone on speaker. We
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could all hear the response from the lady on the phone, “Fold them in half


and put them in the bag.”


6. I voted on a voting machine and printed out my ballot. I was not asked to 


scan my ballot. I was told to fold my ballot in half and stuff it into a big bag 


that a poll worker was holding and shaking down to get all the ballots to fit 


(Exhibit B.) 


7. It made me feel like I was witnessing voter suppression in action. Why were 


there not enough envelopes? I felt like all the ballots in that bag would not be 


counted. They could be tampered with. There were about 100 people behind 


me yet to vote. Somebody could throw out these votes because they are not in 


sealed envelopes. Somebody could throw out the ones they did not like.  


8. I left at 8:20 p.m. Outside, other voters were also expressing concern that 


their votes might not be counted. 


9. It makes me diehard to have my vote count in the November 2020 election. 


There is no way I am not going to vote. Their efforts will not succeed on me.


10. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward.


11.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation.

















		Previous Document










·1· · · · · · · IN THE UNITED STATES DISTRICT COURT
· · · · · · · · FOR THE NORTHERN DISTRICT OF GEORGIA
·2· · · · · · · · · · · · ATLANTA DIVISION


·3
· · FAIR FIGHT ACTION, INC, et al.)
·4· · · · · · · · · · · · · · · · )
· · · · · · · Plaintiffs,· · · · ·)· ·Civil Action No.
·5· · · · · · · · · · · · · · · · )· ·18-cv-5391 (SCJ)
· · · · · · · · · · · · · · · · · )
·6· vs.· · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · )
·7· BRAD RAFFENSPERGER, et al.,· ·)
· · · · · · · · · · · · · · · · · )
·8· · · · · ·Defendants.· · · · · )
· · - - - - - - - - - - - - - - - )
·9


10· · · · · · · · · · VIDEOTAPE DEPOSITION OF


11· · · · · · · · · · · GOVERNOR BRIAN KEMP


12


13


14


15


16
· · · · · · · Wednesday, January 8, 2020, 9:25 a.m.
17


18


19


20· · · · Robbins, Ross, Alloy, Belinfante, Littlefield
· · · · · · · · · · ·500 14th Street, N.W.
21· · · · · · · · · Atlanta, Georgia· 30318


22


23· · · ·---------------------------------------------


24· · · · · ·WANDA L. ROBINSON, CRR, CCR, No. B-1973
· · · · · ·Certified Shorthand Reporter/Notary Public
25







·1· · · · · · · · · APPEARANCES OF COUNSEL


·2


·3· Appearing on Behalf of the Plaintiffs:


·4


·5· · · VON DuBOSE, ESQUIRE
· · · · DuBose Miller
·6· · · 75 14th Street, Suite 2110
· · · · Atlanta, Georgia· 30309
·7· · · T:· 404.720.8112
· · · · E-mail:· dubose@dubosemiller.com
·8
· · · · · · · · ·- and -
·9· · · ELIZABETH V. TANIS, ESQUIRE
· · · · 957 Springdale Road, N.E.
10· · · Atlanta, Georgia· 30306
· · · · T:· 404.771.2274
11· · · E-mail:· beth.tanis@gmail.com


12· · · · · · · · - and -
· · · · ALLEGRA J. LAWRENCE-HARDY, ESQUIRE
13· · · MAIA J. COGEN, ESQUIRE
· · · · Lawrence & Bundy LLC
14· · · 1180 West Peachtree Street, Suite 1650
· · · · Atlanta, Georgia· 30309
15· · · T:· 404.400.3350· ·F:· 404.609.2504
· · · · E-mail: allegra.lawrence-hardy@lawrencebundy.com
16· · · · · · · maia.cogen@lawrencebundy.com


17


18· Appearing on Behalf of the Defendants:


19
· · · · JOSHUA BARRETT BELINFANTE, ESQUIRE
20· · · VINCENT ROBERT RUSSO, JR., ESQUIRE
· · · · Robbins, Ross, Alloy, Belinfante, Littlefield
21· · · 500 14th Street, N.W.
· · · · Atlanta, Georgia· 30318
22· · · T:· 678.701.9381· ·F:· 404.856.3250
· · · · E-mail:· jbelinfante@robbinsfirm.com
23· · · · · · · ·vrusso@robbinsfirm.com


24· · · · · · · · · ·- and -


25







·1· · · · · · · ·APPEARANCES OF COUNSEL


·2· Appearing on Behalf of the Defendants: (Continued)


·3


·4· · · BRYAN P. TYSON, ESQUIRE
· · · · BRYAN F. JACOUTOT, ESQUIRE
·5· · · Taylor English Duma LLP
· · · · 1600 Parkwood Circle, Suite 200
·6· · · Atlanta, Georgia· 30339
· · · · T:· 404.856.3260· ·F:· 404.856.3250
·7· · · E-mail:· btyson@taylorenglish.com
· · · · · · · · ·bjacoutot@taylorenglish.com
·8


·9


10


11


12


13


14


15


16· ALSO PRESENT:


17· · · ·LAUREN GROH-WARGO, CEO
· · · · ·Fair Fight Action
18


19· · · ·DAVID DOVE, ESQUIRE, Executive Counsel
· · · · ·State of Georgia
20


21· · · ·CHRISTOPHER TISA, Videographer


22


23


24


25







·1· · · · · · · · · ·INDEX OF EXAMINATIONS


·2· GOVERNOR BRIAN KEMP


·3· By Mr. DuBose· · · · · · · · · · · · · · · ·Page 6


·4· By Mr. Belinfante· · · · · · · · · · · · · ·Page 119


·5


·6


·7· · · · · · · · · · · ·INDEX OF EXHIBITS


·8· PLAINTIFFS'


·9· NO.· · · · · · · · · · DESCRIPTION· · · · · · · PAGE


10· Exhibit 152· ·Notice of Videotaped Deposition· · · 7
· · · · · · · · · of Governor Brian Kemp
11
· · Exhibit 153· ·December 5, 2019 Judge Jones Order· ·8
12


13· Exhibit 154· ·October 16, 2019 Deposition· · · · ·17
· · · · · · · · · Transcript of Bert Seth Harp, Jr.
14
· · Exhibit 155· ·Georgia Code Annotated· · · · · · · 33
15· · · · · · · · Section 21-2-31


16· Exhibit 156· ·Plaintiffs' Transcription of the· · 74
· · · · · · · · · July 12, 2014 Audio-Recorded
17· · · · · · · · Statement of Then-Secretary of
· · · · · · · · · State Brian Kemp - Transcription
18· · · · · · · · Commencing at 5:11 Minute Mark
· · · · · · · · · of Audio
19
· · Exhibit 157· ·September 10, 2014 AJC Article· · ·100
20· · · · · · · · Entitled "Voter registration fraud
· · · · · · · · · alleged at Democratic-backed group"
21


22· Exhibit 158· ·Plaintiffs' Transcription of the· ·108
· · · · · · · · · October 19, 2018 Audio-Recorded
23· · · · · · · · Statement of Then-Secretary of
· · · · · · · · · State Brian Kemp
24


25· Exhibit 159· ·2016 Press Release· · · · · · · · ·112







·1· · · · THE VIDEOGRAPHER:· Good morning.· We're


·2· ·now on the record.


·3· · · · Here begins Video No. 1 in the deposition


·4· ·of Brian Kemp, testifying in the matter of Fair


·5· ·Fight Action, Inc., et al. versus Brad


·6· ·Raffensperger, et al., Case No. 18-cv-5391, in


·7· ·the United States District Court for the


·8· ·Northern District of Georgia, Atlanta Division.


·9· · · · Today's date is January 8, 2020.· The time


10· ·on the video monitor is 9:25 a.m.


11· · · · Your videographer today is Christopher


12· ·Tisa, representing Esquire Deposition


13· ·Solutions.


14· · · · Will counsel please identify yourselves


15· ·and state whom you represent.


16· · · · MR. DuBOSE:· Von DuBose, for plaintiffs.


17· · · · MS. TANIS:· Elizabeth Tanis, for the


18· ·plaintiffs.


19· · · · MS. COGEN:· Maia Cogen, for the


20· ·plaintiffs.


21· · · · MS. LAWRENCE-HARDY:· Allegra


22· ·Lawrence-Hardy, for the plaintiffs.


23· · · · MR. BELINFANTE:· Josh Belinfante, for the


24· ·defendants.


25· · · · MR. RUSSO:· Vincent Russo, for the







·1· · · ·defendants.


·2· · · · · · MR. JACOUTOT:· Bryan Jacoutot, for the


·3· · · ·defendants.


·4· · · · · · MR. TYSON:· Bryan Tyson, for the


·5· · · ·defendants.


·6· · · · · · THE VIDEOGRAPHER:· The court reporter


·7· · · ·today is Wanda Robinson, who will now swear in


·8· · · ·the witness.


·9· · · · · · · · · · ·GOVERNOR BRIAN KEMP,


10· being duly sworn, was examined and testified as


11· follows:


12· EXAMINATION


13· BY MR. DuBOSE:


14· · · ·Q· · Good morning, Governor Kemp.


15· · · ·A· · Good morning.


16· · · ·Q· · My name is Von DuBose of the DuBose Miller


17· law firm.· I represent the plaintiffs in this case.


18· · · · · · I'll try to be clear and fair in asking my


19· questions.· If you don't understand something, I'll


20· be happy to repeat it.· Just let me know.


21· · · ·A· · Okay.


22· · · ·Q· · If you answer a question, I'll assume that


23· you understood the question.· Is that fair?


24· · · · · · For the benefit of the record, you'll have


25· to say yes or no.







·1· · · ·A· · That's clear.· Sorry.


·2· · · ·Q· · All right.· No problem.· All right.


·3· · · · · · Are you on any medications that would


·4· impair your ability to testify accurately here


·5· today?


·6· · · ·A· · I am not.


·7· · · ·Q· · Do you have any other condition that may


·8· impair your ability to testify accurately here


·9· today?


10· · · ·A· · No.


11· · · ·Q· · All right.· We can take a break whenever


12· you like.· The only thing I ask, if there's a


13· question on the table, that you answer the question


14· before we take a break.


15· · · ·A· · Okay.


16· · · ·Q· · All right.


17· · · · · · MR. DuBOSE:· Josh, we will reserve


18· · · ·objections?


19· · · · · · MR. BELINFANTE:· That's fine.


20· · · · · · (WHEREUPON, Plaintiff's Exhibit-152 was


21· · · · marked for identification.)


22· BY MR. DuBOSE:


23· · · ·Q· · I'm showing you what's been marked for


24· your deposition as the notice of deposition for


25· this, this deposition.







·1· · · · · · We're just making a record there, and


·2· you'll leave all of these in front of you, Mr. Kemp.


·3· · · ·A· · Okay.


·4· · · ·Q· · All right.


·5· · · · · · (WHEREUPON, Plaintiff's Exhibit-153 was


·6· · · · marked for identification.)


·7· BY MR. DuBOSE:


·8· · · ·Q· · And as I work through the examination


·9· today, you'll see sometimes I've premarked some


10· areas of documents for the benefit of getting you


11· there quickly.


12· · · ·A· · Okay.


13· · · ·Q· · Since we have limited time with you here


14· today.· So I'll let you know when I want to focus


15· your attention on something.


16· · · · · · I am showing you what's been marked for


17· this deposition as Plaintiff's Exhibit 153, and I


18· can represent to you that this is a court order from


19· Judge Jones wherein he directed that you sit for the


20· deposition we're here for today and that we would be


21· able to discuss certain limited topics with you.


22· · · · · · So I want to direct your attention now to


23· Page 11, and it should be flagged for you there.


24· · · ·A· · Okay.


25· · · ·Q· · All right.· There you see Item 4 says that







·1· we're going be talking about "his," meaning your,


·2· "statements about interpretation of responsibilities


·3· of the Secretary of State and the State Election


·4· Board."


·5· · · · · · Are you with me?


·6· · · ·A· · I am.


·7· · · ·Q· · All right.· And jump over to 15 for me, if


·8· you would.


·9· · · · · · And as to the State Election Board -- and


10· for brevity sake I'm going to abbreviate State


11· Election Board as SEB today.


12· · · ·A· · I can handle that.


13· · · ·Q· · All right.· You'll see there the reasons


14· for the inaction of the SEB while he served as


15· Chair.


16· · · · · · Again, "he," meaning you.


17· · · · · · With me?


18· · · ·A· · I'm with you.


19· · · ·Q· · Okay.· So let's start a little bit about


20· -- let's start with when you became Chair of the


21· SEB.


22· · · · · · So when you became Chair of the SEB in


23· 2010, I'm assuming you took the time to educate


24· yourself on the SEB statutory obligations?


25· · · ·A· · Well, I would tell you that if you really







·1· look back at that time, I've learned about the SEB


·2· before I ever took the Chair by attending meetings,


·3· watching how things had run under the previous


·4· Chairman of the SEB and the commission members at


·5· that time.


·6· · · ·Q· · Okay.


·7· · · ·A· · But also, you know, was appointed to be


·8· Secretary of State.· So there really was not a


·9· transition period.· I was sworn in a week later --


10· or I was asked to serve, sworn in a week later, the


11· legislative session started.· So I was relying on a


12· lot of institutional knowledge that the legal team


13· and the Elections Division and the Inspector General


14· Division at the time.


15· · · ·Q· · Okay.· Let me focus your attention on the


16· statutory duties of the SEB.


17· · · ·A· · Okay.


18· · · ·Q· · At the time you came in, there came a


19· point in time where you, whether it was prior to


20· coming to the SEB as Chair or actually learning from


21· observing, you became aware of the statutory


22· obligations of the SEB, correct?


23· · · ·A· · Well, there's a lot of statutory


24· obligations that you have as Secretary of State, not


25· only in the Elections Division but in a lot of







·1· divisions, which is why when I first got in office I


·2· learned real quick that there were a lot of lawyers


·3· in the Secretary of State's Office and the Attorney


·4· General's Office that helped make sure that in my


·5· duties that we were following the law that was set


·6· forth.


·7· · · ·Q· · Let me ask it this way:· In 2010, when you


·8· came on as SEB Chair, you became aware of the SEB's


·9· duties under O.C.G.A. 21-2-31, right?


10· · · ·A· · Well, certainly I had many duties under


11· the law, including that of the SEB.


12· · · ·Q· · Right, and you were aware of those when


13· you became Chair of the SEB, right?


14· · · ·A· · You become aware of them when you become


15· Chair, yes.


16· · · ·Q· · That's right.


17· · · · · · And you would agree if you're going to


18· serve on a board, it's important to know what that


19· board's duties and function is, right?


20· · · ·A· · I agree you need to know what the board


21· does, certainly.


22· · · ·Q· · You would agree as well each Board member,


23· talking about the SEB here, has a duty to the people


24· of this state to faithfully execute their


25· obligations as SEB members?







·1· · · · · · MR. BELINFANTE:· Object to the form.


·2· · · ·A· · Well, I think, you know, the Attorney


·3· General's Office certainly represents the Board.  I


·4· would hate to speak for the members of the Board,


·5· being that they're appointed by different bodies and


·6· not by the Secretary of State.


·7· · · ·Q· · But they do have a duty to faithfully


·8· execute --


·9· · · ·A· · They certainly --


10· · · · · · MR. BELINFANTE:· Object to form.


11· · · ·A· · They certainly have a duty to perform as a


12· Board member of the State Elections Board.


13· · · ·Q· · Thank you.


14· · · · · · And as Secretary of State and SEB Chair,


15· would you agree that you had at least some


16· responsibility to ensure that SEB members knew what


17· the duties of the SEB were?


18· · · · · · MR. BELINFANTE:· Object to the form.


19· · · ·A· · Well, I would say that the -- that is the


20· role of the Attorney General, is to advise the SEB


21· members on what the law is and what, you know, their


22· actions that they take within the law.


23· · · · · · I certainly, as the Secretary of State,


24· had legal counsel that would advise me on that, as


25· well as the Attorney General's Office.







·1· · · ·Q· · Would you, would you say that it was at


·2· least partly your responsibility to ensure that you


·3· as Chair worked with the AG to make sure that the


·4· SEB members got what they needed as far as


·5· understanding their duties as Board members?


·6· · · · · · MR. BELINFANTE:· Object to the form.


·7· · · ·A· · Well, as I previously stated, the


·8· Secretary of State doesn't appoint the SEB members.


·9· That is the duty of the two legislative bodies of


10· the house and senate and the two political parties,


11· and the Board has representation from the Attorney


12· General's Office that they can rely on as Board


13· members, just like I do with my general counsel,


14· elections lawyers, as well as the Attorney General's


15· Office.


16· · · ·Q· · So is it your testimony, Mr. Kemp, that as


17· Chair of the SEB and Secretary of State, you had no


18· responsibility whatsoever to ensure that the Board


19· members knew what they were doing or what their


20· duties were as Board members?


21· · · · · · MR. BELINFANTE:· Object to the form.


22· · · ·A· · Well, it's clear that I have no


23· responsibility in appointing those members.· So the


24· folks that are making those appointments, I don't


25· know whether they, you know, care.· I certainly







·1· would hope that they would, that their members


·2· understand the statutes.


·3· · · · · · I was serving with four other attorneys at


·4· the time, and being a non-attorney myself, I know I


·5· relied on my legal counsel with what the duties of


·6· the State Election Board are, and I'm certainly sure


·7· that they did the same.


·8· · · ·Q· · Right.· So if you had someone appointed up


·9· to the SEB Board, to the SEB during your time, you


10· discovered that that person or observed that that


11· person did not understand what their duties were


12· with respect to the Board, you would have some


13· responsibility as Chair to act and ensure that that


14· person got what they needed such that they could be


15· an effective Board member, right?


16· · · · · · MR. MILLER:· Object to the form.


17· · · ·A· · Was the first part of your question that


18· you are asking me if I appointed someone?


19· · · ·Q· · No, no.· So if someone's appointed.


20· · · ·A· · If someone's appointed?


21· · · ·Q· · Correct.· Not withstanding how they got


22· there, you would agree if at some point it became


23· obvious that that person did not understand their


24· duties or they weren't performing effectively, that


25· you would have some responsibility to educate that







·1· person or train that person --


·2· · · · · · MR. BELINFANTE:· Object to the form.


·3· · · ·Q· · -- on their duties as a Board member?


·4· · · ·A· · That -- I don't believe that necessarily


·5· to be the case.· That is what the Attorney General's


·6· legal counsel is supposed to be doing, is


·7· representing the Board.


·8· · · · · · There were certain things that were going


·9· on with Board members that I certainly had no


10· control over, and I was asked at times by


11· legislators about removing a Board member, which I


12· reminded them that I didn't have that authority


13· because it was them that made that appointment, not


14· me.


15· · · ·Q· · Were there particular Board members during


16· your tenure that you felt were ineffective?


17· · · ·A· · No, I don't feel that way.


18· · · ·Q· · Okay.· All right.


19· · · · · · Now, you were SEB Chair when Seth Harp


20· came onto the SEB, right?


21· · · ·A· · Correct.


22· · · ·Q· · He was appointed by the Republican


23· delegation of the Georgia Senate?


24· · · ·A· · Well, he was appointed by the body itself,


25· is my understanding the way that works.







·1· · · ·Q· · When you say "the body itself," who are


·2· you talking about?


·3· · · ·A· · Well, the senate.


·4· · · ·Q· · The full senate?


·5· · · ·A· · The full senate and the house has picks.


·6· You know, how that process works, depending on whose


·7· in majority control of that chamber, I wouldn't be


·8· able to speak to.


·9· · · ·Q· · You were a Georgia senator at one point,


10· right?


11· · · ·A· · I was.


12· · · ·Q· · Now, when Mr. Harp came on to the SEB, the


13· Republicans were in control of the senate?


14· · · ·A· · Correct.


15· · · ·Q· · At the time Mr. Harp came into the SEB,


16· you did not oppose his appointment, did you?


17· · · ·A· · I did not.


18· · · ·Q· · Did you know Mr. Harp already?


19· · · ·A· · I served with Mr. Harp.


20· · · ·Q· · You served with Mr. Harp?


21· · · ·A· · I did.


22· · · ·Q· · You always found Mr. Harp to be honest and


23· forthright in his dealings with the SEB?


24· · · ·A· · I did.


25· · · ·Q· · You found Mr. Harp to also be honest and







·1· forthright prior to the time he was appointed to the


·2· SEB?


·3· · · ·A· · I did.


·4· · · ·Q· · You never had reason to believe during


·5· your time as Chair of the SEB that Mr. Harp was


·6· physically or mentally impaired such that he was


·7· unfit to serve on the SEB?


·8· · · ·A· · I did not think that was the case, no.


·9· · · ·Q· · Mr. Kemp, are you aware that even during


10· Mr. Harp's deposition in this case, and we're


11· talking about October of 2019, Mr. Harp was not


12· aware of his statutory duties as an SEB member?


13· · · · · · MR. BELINFANTE:· Object to form.


14· · · ·A· · I wouldn't -- you know, if there's a


15· specific statement that he made, I may can tell you


16· whether I was aware of that or not.


17· · · · · · (WHEREUPON, Plaintiff's Exhibit-154 was


18· · · · marked for identification.)


19· BY MR. DuBOSE:


20· · · ·Q· · Mr. Kemp, I'm showing you what has been


21· marked for this deposition as Exhibit 154, and this


22· is a deposition transcript of Mr. Seth Harp that I


23· just referenced a second ago.


24· · · · · · If you would move to Page 23, I believe.


25· I think I've got a little arrow there for you?







·1· · · · · · MR. BELINFANTE:· I'm sorry, what page?


·2· · · · · · MR. DuBOSE:· 23.


·3· · · · · · MR. BELINFANTE:· Thanks.


·4· BY MR. DuBOSE:


·5· · · ·Q· · 23, and I'm going to go through Lines 3


·6· through 9, Mr. Kemp, and I want to let me know


·7· whether I read it as you see it there.


·8· · · · · · "QUESTION:· You serve on the Board but


·9· · · · you're not familiar with the duties of the


10· · · · Board?


11· · · · · · "ANSWER:· No, ma'am, I'm not.· I was told


12· · · ·what we would do.· We would have meetings, and


13· · · ·in the meetings we would be handed a thing and


14· · · ·we would make decisions about what to do with


15· · · ·particular cases that were brought before us."


16· · · · · · Did I read that correctly?


17· · · ·A· · I believe you did.


18· · · ·Q· · All right.


19· · · · · · Mr. Kemp, do you find it astounding that


20· as a former Georgia State Senator and experienced


21· trial lawyer like Mr. Harp that he did not know the


22· Georgia Law that detailed his duties as an SEB


23· member?


24· · · ·A· · Could you repeat that question?


25· · · · · · MR. BELINFANTE:· Object to form.







·1· · · ·Q· · Sure.


·2· · · · · · Mr. Kemp, do you find it astounding that a


·3· former Georgia State Senator and experienced trial


·4· lawyer like Mr. Harp did not know the Georgia law


·5· that detailed his duties as an SEB member?


·6· · · · · · MR. BELINFANTE:· Same objection.


·7· · · ·A· · I think that probably would be a better


·8· question for him than me.· I mean I wouldn't be able


·9· to speak for him about why he -- what he knew or


10· what he didn't knew -- know when he agreed to serve


11· on the State Election Board, because I didn't


12· appoint him.


13· · · ·Q· · My question is for you as a former Chair


14· when he was a member?


15· · · ·A· · It doesn't necessarily surprise me that he


16· may not know, but certainly if I was making the


17· appointment, I would make sure someone knew what the


18· duties were.


19· · · · · · When I put myself in position to try to


20· become the Secretary of State and take the Chair of


21· the State Election Board, I certainly knew exactly


22· what I was getting into having attended many State


23· Election Board meetings.


24· · · ·Q· · Let's talk about what you did as Chair


25· once Mr. Harp came onto the SEB.







·1· · · · · · Neither you or the Secretary of State


·2· Office provided Mr. Harp with any training as to


·3· what his duties were as an SEB member?


·4· · · ·A· · Well, I certainly didn't.


·5· · · ·Q· · When you say "I," are you saying in your


·6· capacity as SEB Chair and Secretary of State?


·7· · · ·A· · No.· I'm saying as myself, me


·8· individually, as Secretary of State and Chair of the


·9· State Election Board, I did not train Mr. Harp.  I


10· did speak to him, welcomed him to the Board, and he


11· didn't advise me of anything else he needed at the


12· time.


13· · · ·Q· · Okay.· So it was your position -- or it's


14· your position that Mr. Harp should have asked for


15· the training?


16· · · ·A· · No, I didn't say that.· Mr. Harp's a great


17· guy, accomplished legislator, been involved in many


18· elections over the years himself, and I think he's a


19· smart man and he could most assuredly read the


20· statute, statutes, and understand the duties of the


21· office.


22· · · · · · You know, whether the folks that appointed


23· him, whether it was the lieutenant governor at the


24· time or the Committee on Assignments, or whatever


25· the process was in the senate, I wouldn't be able to







·1· speak to whether they talked to him about the duties


·2· of the State Election Board.· I would assume they


·3· would have but I don't know that.


·4· · · ·Q· · But whose responsibility is it to make


·5· sure Mr. Harp knows what his duties are on the State


·6· Election Board?


·7· · · ·A· · Well, I can assure you --


·8· · · · · · MR. BELINFANTE:· Object to the form.


·9· · · ·A· · I can assure you that Mr. Harp was made


10· well aware of what the processes were and what the


11· agendas were of the State Election Board meetings,


12· when we went to the meetings, and we had many


13· resources in the Elections Division, you know, the


14· legal division of the Secretary of State's Office,


15· or at least the legal resources, as well as the


16· Attorney General's Office, to answer any questions


17· he may have, you know, before, during or after a


18· State Election Board meeting, as any Board member


19· did.


20· · · ·Q· · So in your time as SEB Chair, Mr. Harp


21· never reached out to you and asked for training, did


22· he?


23· · · ·A· · He did not.


24· · · ·Q· · And there was no orientation session from


25· your office when Mr. Harp came onto the Board?







·1· · · ·A· · No.· Not that I'm aware of.


·2· · · ·Q· · Not even a welcome packet that included


·3· relevant statutes as to what's expected of an SEB


·4· member?


·5· · · ·A· · Well, that would have been more of a -- I


·6· mean I certainly didn't give him that.· That would


·7· have been more of a question probably for the


·8· Elections Division in the Secretary of State's


·9· Office about, you know, the -- what the materials


10· were that they were given the Board members before


11· the meetings.· As you can imagine, that's quite the


12· process and agenda.· You know, preparing for those


13· meetings, there's a lot of people involved in that


14· process, as well as the Attorney General's Office.


15· · · ·Q· · Okay.· And I want to follow up on


16· something you said a second ago.


17· · · · · · Why didn't it surprise you that Mr. Harp


18· did not know his duties as an SEB member?


19· · · ·A· · Well, I never said he didn't know his


20· duties.


21· · · ·Q· · Okay.· Maybe I got that wrong.


22· · · ·A· · I don't believe I did.


23· · · ·Q· · I think you said it didn't surprise you.


24· Did I get you wrong there?


25· · · ·A· · Well, I think it may have been -- I don't







·1· recall exactly what I said.· I thought you were


·2· asking me about that he didn't know what the -- had


·3· not read the statute or didn't know what the duties


·4· of the --


·5· · · ·Q· · Sure.


·6· · · ·A· · I can't remember exactly.


·7· · · ·Q· · I think the question was, someone like Mr.


·8· Harp, former state senator, experienced trial


·9· lawyer -- I think he said he may have tried 500 jury


10· trials -- the question was, did it surprise you that


11· a person like Mr. Harp did not know what his


12· statutory duties were as an SEB member?


13· · · · · · MR. BELINFANTE:· Object to the form.


14· · · ·A· · Well, I think certainly as an accomplished


15· lawyer, as you just said, he could have read the


16· statute for himself and figured out what the duties


17· were, as anybody could that was going to serve on


18· the State Election Board.


19· · · ·Q· · But as you observed his performance on the


20· Board, there was nothing that you caught that seemed


21· to indicate that Mr. Harp did not know what his


22· duties were --


23· · · ·A· · I think --


24· · · ·Q· · -- as an SEB member?


25· · · ·A· · -- certainly in the time that I served







·1· with secretary -- or Senator Harp that he understood


·2· exactly what he was doing.· He followed the cases


·3· that were presented and the duties that were going


·4· on at the time that he served as a State Election


·5· Board member.


·6· · · ·Q· · Okay.· Are you aware that Mr. Harp also


·7· refused to read pleadings of legal actions filed


·8· against the Board?


·9· · · ·A· · I am not aware of that.


10· · · ·Q· · Okay.· Do you have any reason to dispute


11· that?


12· · · ·A· · To dispute that he, he didn't read the


13· pleadings?


14· · · ·Q· · The pleadings of legal actions brought


15· against the Board, correct.


16· · · ·A· · I wouldn't be able to speak to, you know,


17· to that, I don't believe.


18· · · · · · Could you repeat that one more time?


19· · · ·Q· · Sure.


20· · · ·A· · I want to make sure I understand.


21· · · ·Q· · No problem.


22· · · · · · What I'm trying to understand here is


23· whether it would -- whether you are aware that Mr.


24· Harp on occasion would refuse to even read the


25· pleadings of legal actions that had been brought







·1· against the Board?


·2· · · ·A· · I mean I would have no way to know whether


·3· he did or whether he didn't unless he said that.


·4· · · ·Q· · Okay.· But you would agree that it's in


·5· fact important to read the legal documents of cases


·6· that are being brought against the SEB?


·7· · · ·A· · Well, I think certainly there's a good


·8· reason to do that, but I also think when you sit and


·9· listen to those cases, you're -- you know, many of


10· those cases you have a lot of witnesses that are


11· coming, you have the investigative report that's


12· been given.· So certainly there's many ways that you


13· can learn about, about the cases.


14· · · ·Q· · Okay.· At any point did you instruct the


15· Elections Division of the Secretary of State to


16· provide training materials to SEB members?


17· · · ·A· · Not that I recall.


18· · · ·Q· · I'm going to show you a passage of Mr.


19· Harp's testimony, if you would move to Page 45 in


20· that same exhibit you have there.· And I'm going to


21· start with Line 12.


22· · · · · · Are you with me?


23· · · ·A· · Uh-hum.· (Affirmative.)


24· · · ·Q· · I'm going to read this.· You let me know


25· if I read it correctly.







·1· · · · · · "QUESTION:· Are you aware in the summer of


·2· · · · 2017 a case was filed against you and against


·3· · · · the Secretary of State alleging irregularities


·4· · · · in voting?


·5· · · · · · "ANSWER:· I am aware that -- "I am aware


·6· · · ·there was a suit filed.· I did not read the


·7· · · ·suit or litigation, and I remember being served


·8· · · ·in my home.


·9· · · · · · "QUESTION:· Okay.


10· · · · · · "ANSWER:· But other than that -- and I


11· · · ·didn't even read it.· I just turned it over and


12· · · ·said you-all take care of this.


13· · · · · · "QUESTION:· Did you look through it at


14· · · · all?· Did you have any curiosity about what it


15· · · · was about?


16· · · · · · "No, I really didn't.· I thought it was a


17· · · · waste of time."


18· · · · · · This occurred as -- on your watch as Chair


19· · · · of the SEB?


20· · · ·A· · It's true I was Chair of the State


21· Election Board at that time, that's correct.


22· · · ·Q· · Right.· So as Chair of the State Election


23· Board, you never told Mr. Harp that he should take


24· every lawsuit against the SEB seriously?


25· · · ·A· · I, I never talked to Mr. Harp about the







·1· lawsuits.· That was not something the Secretary of


·2· State did.· We had a legal team, and as you are


·3· aware the Attorney General represents the Board --


·4· · · ·Q· · Okay.


·5· · · ·A· · -- not me or the Secretary of State's


·6· Office.


·7· · · ·Q· · But you do in fact discuss lawsuits as


·8· they come across with the Board members, of course,


·9· right?


10· · · ·A· · I think the only time I probably -- it


11· would be hard to recall exactly unless you have a


12· specific lawsuit, but certainly the Board has gone


13· into executive session before to discuss matters


14· with our attorneys.· If Mr. Harp --


15· · · ·Q· · And at any time -- I'm sorry.· Go ahead.


16· · · ·A· · If Mr. Harp was at the meeting, he would


17· have been a part of that.


18· · · ·Q· · So at any time during these executive


19· sessions when the SEB was discussing these lawsuits,


20· did it occur to you or become apparent to you that


21· Mr. Harp was not reading the lawsuits that you were


22· discussing?


23· · · · · · MR. BELINFANTE:· I would object to the


24· · · ·extent that the question calls upon you to


25· · · ·disclose information gained while in executive







·1· · · ·session and receiving the advice of counsel.


·2· · · ·Q· · You can answer.


·3· · · · · · MR. BELINFANTE:· So if it doesn't cause


·4· · · ·you to do that, you can answer.· But if it


·5· · · ·causes you to disclose information that was


·6· · · ·relayed during executive session while counsel


·7· · · ·from the Law Department was there or Mr.


·8· · · ·Germany, then I would instruct you not to


·9· · · ·answer.


10· · · ·A· · Could you repeat the question?


11· · · ·Q· · Sure.· At any point during any of these


12· executive sessions, did it dawn on you, based on


13· what you were hearing from Mr. Harp, or not hearing


14· from Mr. Harp in fact, that this guy was not reading


15· the pleadings of the cases that are being filed


16· against the SEB?


17· · · · · · MR. BELINFANTE:· Same objection.


18· · · · · · To the extent that you're testifying about


19· · · ·opinions you gained through your interaction


20· · · ·with Mr. Harp, I think that's okay.· But to the


21· · · ·extent that it requires you to disclose


22· · · ·specific information relayed in executive


23· · · ·session, I would ask you not to answer.


24· · · ·Q· · And let me, let me put a little tail on


25· that question.







·1· · · · · · At any point, executive session or not,


·2· all right, did you, in your dealings with Mr. Harp,


·3· ever come to the conclusion that this guy was not


·4· reading the lawsuits that had been filed against the


·5· SEB?


·6· · · ·A· · I don't recall any knowledge of knowing


·7· whether or whether or not Mr. Harp was reading the


·8· lawsuits or not.


·9· · · ·Q· · Okay.· And, again, do you find it shocking


10· or astounding that an experienced trial lawyer and


11· legislator like Mr. Harp would completely ignore a


12· lawsuit against the Board on which he serves?


13· · · ·A· · I don't believe I could answer, you know,


14· why or why not Mr. Harp wasn't reading certain, you


15· know, legal documents, lawsuits --


16· · · ·Q· · I'm asking for your sentiments.· Do you


17· find it shocking that he wasn't reading this stuff?


18· · · ·A· · I mean I personally don't know, in that


19· you have the Attorney General's Office that's


20· representing you.· As you know, elections are very


21· complicated.· I know myself relied on legal counsel


22· in the Elections Division, my general counsel, and


23· the Attorney's General Office in these legal


24· matters.· As you can imagine, we're also dealing


25· with a lot of them.







·1· · · · · · So I just wouldn't be able to speak on


·2· what Mr. Harp's mindset is on those matters.


·3· · · ·Q· · Okay.· Last question but I'm asking for


·4· your mindset --


·5· · · ·A· · Okay.


·6· · · ·Q· · -- as to learning how Mr. Harp was


·7· approaching his duties as an SEB member with respect


·8· to these lawsuits.· I want your impression, sitting


·9· here today, just learning that this is how he


10· approached it.· I want to know what are your


11· thoughts on it?


12· · · ·A· · Well, being a non-lawyer, I wouldn't


13· really know how an attorney, an accomplished


14· attorney, like you said, Mr. Harp would approach any


15· lawsuit, whether he was defending a client or


16· sitting on the State Election Board.


17· · · ·Q· · But you would admit that if he was


18· defending a client and he did not read the


19· pleadings, that would probably be malpractice,


20· right?


21· · · ·A· · Well, I wouldn't be able to speak to


22· malpractice, being a non-attorney like myself.  I


23· certainly would think that Mr. Harp would do


24· everything that he could in his ability to represent


25· his clients well, and I believe he did that in the







·1· service to the State Election Board.· How he went


·2· about that I wouldn't be able to speak to.


·3· · · ·Q· · And if you hired yourself personally an


·4· attorney to defend you in a lawsuit, you'd expect


·5· that attorney to read the pleadings, right?


·6· · · · · · MR. BELINFANTE:· Objection.


·7· · · · · · Where are we on the list?· I mean is this


·8· · · ·--


·9· · · · · · MR. DuBOSE:· This is, this is the SEB


10· · · ·action, inaction, his understanding of the


11· · · ·role.


12· · · · · · MR. BELINFANTE:· What inaction are you


13· · · ·saying that the SEB didn't take?


14· · · · · · MR. DuBOSE:· Well, what I'm saying is that


15· · · ·the SEB was not functioning as it should have,


16· · · ·right.


17· · · · · · MR. BELINFANTE:· I think all you've asked


18· · · ·is if Mr. Harp has read pleadings --


19· · · · · · MR. DuBOSE:· Right.


20· · · · · · MR. BELINFANTE:· -- and is getting briefed


21· · · ·by and he's the client, and your question goes


22· · · ·to what he would do as an attorney.


23· · · · · · So I'm trying to figure out what duties of


24· · · ·the SEB --


25· · · · · · MR. DuBOSE:· What -- who would do as an







·1· ·attorney?


·2· · · · MR. BELINFANTE:· Mr. Harp.· You just asked


·3· ·would it be malpractice if he was representing


·4· ·a client and didn't read the pleadings, which


·5· ·is a little bit different than being the client


·6· ·himself.


·7· · · · MR. DuBOSE:· So are you saying I'm beyond


·8· ·the scope?


·9· · · · MR. BELINFANTE:· I'm trying to figure out


10· ·where -- yeah.· I mean we're talking about


11· ·Harp, and so what action or inaction as Chair


12· ·-- how does this relate to any --


13· · · · MR. DuBOSE:· Inaction as he wasn't reading


14· ·pleadings.· That's inaction.


15· · · · MR. BELINFANTE:· Well, what is the action


16· ·or inaction as Chair, as the order says?


17· · · · MR. DuBOSE:· Well, his knowledge of what's


18· ·going on with his Board members on the Board


19· ·that he's a Chair of.


20· · · · MR. BELINFANTE:· Okay, but the question is


21· ·--


22· · · · MR. DuBOSE:· So his -- the performance of


23· ·Seth Harp.· And I don't think we've got an


24· ·objection to the questions in Mr. Harp's


25· ·deposition.· I understand the scope is







·1· · · ·different but --


·2· · · · · · MR. BELINFANTE:· His scope is quite


·3· · · ·different.


·4· · · · · · MR. DuBOSE:· But, but that was the last


·5· · · ·question on this, right.


·6· · · · · · But I think he's answered it.


·7· · · · · · MR. BELINFANTE:· Okay.


·8· · · · · · MR. DuBOSE:· And we're going to move on to


·9· · · ·the next section.


10· · · · · · MR. BELINFANTE:· We'll move on, we're


11· · · ·good.


12· · · · · · MR. DuBOSE:· I'll state for the record we


13· · · ·are well within the scope.


14· · · · · · (WHEREUPON, Plaintiff's Exhibit-155 was


15· · · · marked for identification.)


16· BY MR. DuBOSE:


17· · · ·Q· · Mr. Kemp, I'm showing you what's marked


18· for this deposition as Exhibit 155.


19· · · · · · Mr. Kemp, you're familiar with this


20· statute, right?


21· · · ·A· · Yes.


22· · · ·Q· · Take a quick look at Sections (1), (2),


23· and (10) for me.· And as you're looking at those


24· sections, you'll see that the SEB is required to


25· perform duties such that the election process







·1· complies with the law.


·2· · · · · · You see that?


·3· · · ·A· · I'm just going to read through this, if


·4· you give me just a second.


·5· · · ·Q· · Just (1), (2) and (10) for right now.


·6· · · ·A· · Okay.


·7· · · · · · (Witness reviews exhibit.)


·8· · · ·A· · Okay.


·9· · · ·Q· · All right.· And the reference to the law


10· in those three provisions or sections isn't limited


11· to Georgia law, is it?


12· · · · · · MR. BELINFANTE:· Object to the form.


13· · · ·A· · Could you ask that again?


14· · · ·Q· · Sure.· The references to the law and the


15· SEB being required to act in accordance with the law


16· to ensure that the election process complies with


17· the law, as in Sections (1), (2) and 10, the law


18· there as referenced isn't limited to Georgia law, is


19· it.


20· · · ·A· · No.


21· · · ·Q· · All right.· So you understand and


22· acknowledge then that during your time as Secretary


23· of State and SEB Chair, the SEB was tasked with the


24· obligation to ensure that the state's elections were


25· conducted as not to violate Georgia citizens' rights







·1· under all state and federal laws?


·2· · · · · · MR. BELINFANTE:· Object to the form.


·3· · · ·A· · All I can tell you as Secretary of State,


·4· I had a lot of people in a lot of places that were


·5· making sure that we abided by the election laws of


·6· the nation and the state.


·7· · · ·Q· · Right.· And take that one step further for


·8· me and confirm that the objective was to, under this


·9· statute, to comply with the laws of the nation and


10· the state, right?


11· · · ·A· · That's what I just said, yes.


12· · · ·Q· · Maybe I missed it.· I'm sorry.


13· · · · · · In those laws that the Secretary of State


14· and the SEB was required to ensure the state's


15· elections were complying with, within those laws


16· were the First and Fourteenth Amendments of the


17· United States Constitution, correct?


18· · · ·A· · Yes.


19· · · ·Q· · The Voting Rights Act of 1965?


20· · · ·A· · Correct.


21· · · ·Q· · The Help America Vote Act of 2002?


22· · · ·A· · Correct.


23· · · ·Q· · And to the extent that the SEB


24· particularly or the Secretary of State's Office


25· failed to fulfill any of those duties while you







·1· served as Chair and Secretary of State --


·2· · · · · · MR. DuBOSE:· Strike that.


·3· · · ·A· · Okay.


·4· · · ·Q· · To the extent the SEB failed to fulfill


·5· any of these duties while you served as Chair, you


·6· and your fellow SEB members should Chair


·7· responsibility for those failures?


·8· · · ·A· · Would you --


·9· · · · · · MR. BELINFANTE:· Object to form.


10· · · ·A· · Would you have any specific instances that


11· you're talking about?


12· · · ·Q· · No.· I'm talking about a general question


13· of responsibility for failures.


14· · · ·A· · Well, I think that was one reason you had


15· the Attorney General's Office there, to make sure


16· that we were following the law of the nation and the


17· state.


18· · · ·Q· · But if there was a failure in that regard,


19· then you and your SEB members should Chair in that


20· failure, right?


21· · · ·A· · So you're asking me if there was a


22· hypothetical failure --


23· · · ·Q· · Sure.


24· · · ·A· · -- we should all Chair in that regard?


25· · · ·Q· · Correct.







·1· · · ·A· · I guess it would depend on what the


·2· circumstance was of that hypothetical situation.


·3· · · ·Q· · Right.· But if there was a failure -- and


·4· I'm not saying oversight, I'm saying failure, right.


·5· I'm trying to get at the responsibility in your mind


·6· of the Board as it relates to compliance with the


·7· statute we're talking about.


·8· · · · · · So if there is a failure, would you say


·9· that you and your fellow Board members would be


10· responsible for that failure?


11· · · ·A· · Well --


12· · · · · · MR. BELINFANTE:· Object to the form.


13· · · ·A· · -- I think I'd be reluctant to say that


14· without knowing a specific instance of what you're


15· talking about.


16· · · ·Q· · Okay.


17· · · ·A· · The Board doesn't -- you know, the


18· Secretary of State can't act unilaterally in regards


19· to the duties on the State Election Board.


20· · · ·Q· · Right.


21· · · ·A· · And certainly the Board members can't act


22· unilaterally as well.· They've got to have, you


23· know, the support of a majority of the quorum of the


24· Board to take action.· So it would be hard to speak


25· to a hypothetical situation there.







·1· · · ·Q· · Okay.· Let's focus on Section (1).· It


·2· talks about -- I want to focus your attention on one


·3· word, and that word is "uniformity."


·4· · · ·A· · Okay.


·5· · · ·Q· · All right.· And it says that:· "Uniformity


·6· in the practices and proceedings of superintendents,


·7· registrars, deputy registrars, poll officers, and


·8· other officials," right?


·9· · · ·A· · Correct.· That's what it says in the


10· document.


11· · · ·Q· · All right.· So all of those positions


12· named in this section are at the county level,


13· correct?


14· · · · · · MR. BELINFANTE:· Object to the form.


15· · · ·A· · Well, unless --


16· · · · · · MR. BELINFANTE:· I mean obviously he can


17· · · ·answer as I guess his impression.· If you're


18· · · ·asking for a legal conclusion, I don't think he


19· · · ·can do that.


20· · · · · · MR. DuBOSE:· I'm asking for his


21· · · ·understanding.


22· · · · · · MR. BELINFANTE:· Okay.


23· · · ·A· · I would certainly agree with the first few


24· items mentioned.· I don't know about the other


25· officials.







·1· · · ·Q· · Can you be more specific about which ones


·2· you're drawing a line between?


·3· · · ·A· · Well, certainly the superintendent, the


·4· registrars, the deputy registrars, poll officers or


·5· county elections officials or employees.


·6· · · ·Q· · Right.· And you won't just generally lump


·7· other officials in there.· I understand what you're


·8· saying.


·9· · · ·A· · Yeah, I mean I don't know what that --


10· · · ·Q· · We're clear enough.· All right.


11· · · · · · And the statute here says that the SEB is


12· supposed to promulgate rules and regulations so as


13· to obtain uniformity amongst these folks, right?


14· · · ·A· · Correct, within the, within the law.


15· · · ·Q· · Which means the SEB is supposed to make


16· sure that these folks are marching in step, correct?


17· · · ·A· · In regards to the, you know, the different


18· laws and systems that we have in place that are a


19· statewide system.


20· · · ·Q· · Right.· Uniformity from county to county,


21· right?


22· · · ·A· · Correct.· In regards to the duties that we


23· have in the Secretary of State's Office and what the


24· Board would have jurisdiction over.


25· · · ·Q· · And so a voter in one county shouldn't







·1· have a harder time registering to vote than a voter


·2· in a different county, right?


·3· · · ·A· · Correct.· Which is exactly why we had and


·4· I implemented online voter registration.· So anyone,


·5· wherever they were, didn't have to rely on a county


·6· to register to vote.· They could literally do that


·7· online 24 hours a day, seven days a week.


·8· · · ·Q· · That presumes that the person has to have


·9· access to the internet, right?


10· · · ·A· · Internet, phone.· The library, public


11· library.· A lot of different resources to be able to


12· do that, but that is correct.


13· · · ·Q· · All right.· So as Chair of the SEB and


14· Secretary of State, did final responsibility for


15· ensuring uniformity in the county election practices


16· and proceedings rest with you?


17· · · · · · MR. BELINFANTE:· Object to the form.


18· · · ·A· · Could you repeat that question?


19· · · ·Q· · Sure, sure.


20· · · · · · As Chair of the SEB and Secretary of


21· State, did the final responsibility for ensuring


22· uniformity in the county election practices and


23· proceedings rest with you?


24· · · · · · MR. BELINFANTE:· Same.


25· · · ·A· · Are you talking about the duties as my







·1· Chair of the State Election Board or my duties as


·2· Secretary of State?


·3· · · ·Q· · Let's take them in tandem.· Let's take the


·4· State Election Board first and then answer as to


·5· Secretary of State, if they're different.


·6· · · ·A· · Well, I think certainly as State Election


·7· Board we had certain duties and practices that we


·8· did, and we had, as I mentioned, the Attorney


·9· General's Office and the Elections Division lawyers


10· that were bringing forth the actions that we needed


11· to take and setting the agendas and letting us know


12· when we had to have meetings in that regard, and


13· that was, you know, us following the -- you know,


14· really the laws and the precedent that had been set


15· over the years.


16· · · ·Q· · Okay.· Now, I appreciate your answer, but


17· my question was as to the final responsibility for


18· uniformity.· Where does the buck stop, Mr. Kemp,


19· with respect to uniformity, uniformity amongst the


20· counties?


21· · · ·A· · Well, do you have a specific example


22· you're talking about with uniformity?


23· · · ·Q· · No.


24· · · ·A· · Okay.· Well, I think, you know, certainly


25· it would be helpful if you could talk in some







·1· regards, because as you can imagine elections is a


·2· very big and complex thing when you're dealing with


·3· 159 counties, a uniform voting system, a voter


·4· registration system, and many, many other things.


·5· · · ·Q· · Let me give you an example that you've


·6· already agreed to here today.


·7· · · ·A· · Okay.


·8· · · ·Q· · When we said a voter in one county


·9· shouldn't have a harder time registering to vote


10· than a voter in a different county, if that's the


11· case, if it's not uniform amongst the counties with


12· respect to voter registration, for instance, where


13· is the final responsibility --


14· · · ·A· · The, the --


15· · · ·Q· · Let me finish.


16· · · ·A· · Okay.


17· · · ·Q· · Where is the final responsibility for that


18· lack of uniformity?


19· · · ·A· · Do you have a specific instance of


20· uniformity you're talking to --


21· · · ·Q· · No.


22· · · ·A· · -- in regards to voter registration?


23· Because is it true that we have one voter


24· registration system.


25· · · ·Q· · Right.







·1· · · ·A· · And we have one process, and we do


·2· training and the counties do training on how that


·3· process works.


·4· · · ·Q· · But you won't give me a yes or no answer


·5· on whether or not you --


·6· · · ·A· · I'm not sure I understand.


·7· · · ·Q· · -- whether you as SEB Chair had final


·8· responsibility on ensuring uniformity?


·9· · · ·A· · Well, I as Chair would be one vote on a


10· Board of five people.


11· · · ·Q· · So the Board itself, everybody on the


12· Board shared that responsibility?


13· · · ·A· · Well, everybody on the Board would


14· certainly have to debate that issue if it came up,


15· depending on what that was.


16· · · · · · You know, if there was a violation of a


17· county that was not following the proper procedure,


18· that certainly could be something that we found out


19· about in the Elections Division, that a citizen


20· filed a complaint, and certainly that would be a


21· matter that the State Election Board would take up,


22· as I as the Chair.


23· · · ·Q· · And it would be the responsibility of the


24· Board to ensure that uniformity comes out of the


25· process as it's presented to the Board, right?







·1· · · ·A· · I think it --


·2· · · · · · MR. BELINFANTE:· Object to the form.


·3· · · · · · You can answer.


·4· · · ·A· · I think it would be the responsibility of


·5· the Board to look at the -- you know, if it was a


·6· perceived complaint, as to whether that was the


·7· case, and the county wasn't following the rules,


·8· regulations or the law, and then certainly that's


·9· what the State Election Board did, was took actions


10· in that matter and voted whether to, you know,


11· implement penalties and other measures that the


12· Board would take.


13· · · ·Q· · Right.· So it's your testimony here today


14· that from 2014 until your resignation as the SEB


15· Chair, the Board affirmatively took measures to


16· ensure that Georgia's counties were uniform in how


17· the primaries and general elections were conducted?


18· · · ·A· · Could you say that one more time?


19· · · ·Q· · Sure.· From 2014 until your time of


20· resignation from the SEB, it's your testimony today


21· that the Board affirmatively took measures to ensure


22· uniformity in Georgia's counties as to how primaries


23· and general elections were conducted?


24· · · ·A· · I believe that's what I've just said, the


25· Board would take those matters up.







·1· · · ·Q· · If one of the SEB members testified that


·2· the Board did absolutely nothing to ensure


·3· uniformity, as we've discussed here today, would


·4· that person be wrong?


·5· · · ·A· · You have a specific instance where you're


·6· talking about?· You know, what Board member said


·7· what?


·8· · · ·Q· · Sure.· Let's go to Page 39 of Mr. Harp's


·9· deposition testimony.


10· · · ·A· · Okay.


11· · · ·Q· · All right.· I'm going to read this.· You


12· let me know.· Start at Line 20.


13· · · · · · "So as a member of the State Election


14· Board, what did you do to ensure uniformity so that


15· someone voting in Rome was" --


16· · · ·A· · Let me -- I'm sorry.· I was looking at the


17· wrong page there.


18· · · · · · 39, Line 20?


19· · · ·Q· · Correct.


20· · · ·A· · I'm with you.· Sorry about that.


21· · · ·Q· · No problem.


22· · · · · · "So as a member of the State Election


23· Board, what did you do to ensure uniformity so that


24· someone voting in Rome was subject to the same rules


25· for absentee ballots as someone voting in Valdosta?







·1· · · · · · "ANSWER:· We did nothing.· The Secretary


·2· · · ·of State's Office conducted educational


·3· · · ·programs, but the Board didn't."


·4· · · · · · Did I read that correctly?


·5· · · ·A· · I believe you did.


·6· · · ·Q· · All right.· Mr. Kemp, is he wrong?· Is Mr.


·7· Harp wrong about this?


·8· · · ·A· · Well, I --


·9· · · · · · MR. BELINFANTE:· Well, I would object to


10· · · ·the form.


11· · · · · · You can try to answer if you can.


12· · · ·A· · I wouldn't be able to speak to Mr. Harp's


13· mindset.· I can tell you that as a member of the


14· Board we took action many times on counties that


15· weren't complying or doing certain things, and that


16· came from many different complaints, things that we


17· saw.


18· · · · · · We had an investigation division that


19· actually went out during the elections process and


20· did spot-checks on precincts and elections offices


21· and many other things and the Board definitely took


22· action in those matters.


23· · · · · · So the specific instance that Mr. Harp is


24· talking about here, I wouldn't be able to comment on


25· that.







·1· · · ·Q· · Okay.· I think it's a little bit broader


·2· than a specific instance, right.


·3· · · · · · The question actually references


·4· uniformity amongst counties, right?


·5· · · ·A· · Well, you're mentioning Rome and Valdosta.


·6· Is there some specific instance that was happening


·7· in Rome or in Valdosta?


·8· · · ·Q· · It was a general question, but I


·9· understand your answer.· I think we got what we need


10· here.


11· · · ·A· · Okay.


12· · · ·Q· · All right.


13· · · · · · The statute talks about the SEB's duty to


14· promulgate rules in a number of different respects,


15· right.


16· · · · · · Between 2014 and when you resigned as


17· Secretary of State and Chair of the SEB, to your


18· recollection, the SEB promulgated only one rule; is


19· that correct?


20· · · ·A· · I would assume that you have your facts


21· correct there.· I have no reason to doubt you.· The


22· SEB over the years, when I was on there, certainly


23· promulgated rules.· We passed waivers, and obviously


24· did many other things.


25· · · ·Q· · To your recollection, during that time







·1· period of 2014 up until your resignation, did the


·2· SEB consider other rules but decline to promulgate


·3· them?


·4· · · ·A· · I would not be able to comment for sure on


·5· that.· I'll let the record speak for itself.


·6· · · ·Q· · Okay.· That was actually my next question.


·7· · · · · · If the SEB considered other rules, would


·8· that consideration be a matter of public record, to


·9· your knowledge?


10· · · ·A· · If the SEB did?


11· · · ·Q· · Correct.


12· · · ·A· · I would assume if it was on the agenda,


13· yes.· I mean I would assume it would be, it would be


14· public record.


15· · · ·Q· · So you're talking about SEB meetings which


16· were transcribed, right?


17· · · ·A· · Correct, or the rule posted on a meeting


18· agenda and requirements of the law.


19· · · ·Q· · It wouldn't be something that was done


20· only in executive session, would it?


21· · · ·A· · Not that I recall.


22· · · ·Q· · Can you recall it ever being done in


23· executive session?


24· · · ·A· · I do not recall that, but I can't speak


25· for certain on that.







·1· · · ·Q· · As Chair of the SEB -- and actually


·2· Secretary of State, did you ever instruct your


·3· Secretary of State staff to identify areas where


·4· rules would be helpful in obtaining uniformity in


·5· the manner we've discussed here today?


·6· · · · · · MR. BELINFANTE:· I would object to the


·7· · · ·extent that it's asking for something other


·8· · · ·than your responsibility as Chair of the SEB,


·9· · · ·which is distinct from your role as Secretary


10· · · ·of State.


11· · · · · · So you can answer in your capacity as


12· · · ·Chair.· Otherwise, I think we're outside the


13· · · ·scope.· The scope is all about the SEB and his


14· · · ·role as Chair.


15· · · · · · MR. DuBOSE:· So are, are you instructing


16· · · ·him not to answer on that other piece?


17· · · · · · MR. BELINFANTE:· If you break the question


18· · · ·down, you could probably get some of what


19· · · ·you're looking for, but I want to keep it as


20· · · ·the role as Chair, because that's at least how


21· · · ·I read the order.


22· BY MR. DuBOSE:


23· · · ·Q· · Isn't it true that the statute -- the


24· Secretary of State Election Division provided


25· assistance to the SEB?







·1· · · · MR. BELINFANTE:· You mean it provided


·2· ·staffing in a --


·3· · · · MR. DuBOSE:· Right.


·4· · · · MR. BELINFANTE:· -- general sense they


·5· ·prepared things to present to them?


·6· · · · MR. DuBOSE:· So to the extent that the


·7· ·Secretary of State's staff assisted the SEB in


·8· ·its duties, I think it's going to be within --


·9· · · · MR. BELINFANTE:· Let's go question by


10· ·question and we'll go from there.· I think,


11· ·like you said, you had compound question a


12· ·second ago.· If you break that one down, we


13· ·might be able --


14· · · · MR. DuBOSE:· And, and to be entirely


15· ·clear, whether he's instructing the Secretary


16· ·of State's Office to do certain things as SEB


17· ·Chair, whether they're doing it or not, it


18· ·doesn't matter what hat he has on.· I think


19· ·we're going to get to where we need to be


20· ·anyway.· So if you want to limit it just as SEB


21· ·Chair, that's fine.


22· · · · MR. BELINFANTE:· Okay.


23· · · · MR. DuBOSE:· I just wanted to know whether


24· ·he instructed them to do something.


25







·1· BY MR. DuBOSE:


·2· · · ·Q· · Go ahead.· You want me to ask the question


·3· again?


·4· · · ·A· · Please.


·5· · · ·Q· · All right.· As Chair of the SEB --


·6· · · ·A· · Got it.


·7· · · ·Q· · Hard pause.


·8· · · · · · -- did you ever instruct your secretary --


·9· the Secretary of State staff to identify areas where


10· rules would be helpful in obtaining uniformity and


11· the practices and proceedings of the local election


12· officials?


13· · · ·A· · I don't recall doing that.· The process,


14· the way things normally worked in the -- you know,


15· in regards to rulemaking, where those things were


16· coming from the attorneys that were basically saying


17· we need to have a rule for this because of this,


18· whether the legislature took action, which certainly


19· was the case during my tenure as Secretary of State.


20· We had large election housekeeping bills when we


21· implemented online voter registration.· It changed


22· many, many other things to make elections secure,


23· accessible and fair.


24· · · · · · And, you know, that's really how the


25· process worked.· It was normally from the bottom-up,







·1· not the top-down, if you will, with the division,


·2· the legal team or the Attorney General's Office


·3· bringing those things forward through kind of the


·4· normal day-to-day process of elections to the Board


·5· or to myself.


·6· · · ·Q· · What legal team are you speaking of?


·7· · · ·A· · Well, it depends on which instance that


·8· was.· Either the Elections Division's attorney.


·9· Certainly my -- the general counsel for the office


10· would have been involved in some of that, depending


11· on what it was.· There was, you know, a lot of legal


12· resources, and certainly the Attorney General's


13· Office.


14· · · ·Q· · Mr. Kemp, you've seen the allegations in


15· the Amended Complaint in this case?


16· · · ·A· · I'm aware of them, yes.


17· · · ·Q· · Have you read it, the Amended Complaint?


18· · · ·A· · I believe I have, but I can't be certain


19· of that.


20· · · ·Q· · As Chair of the SEB for, what, eight years


21· almost --


22· · · ·A· · Pretty good while.


23· · · ·Q· · Right, pretty good while.


24· · · · · · -- you've seen hundreds, if not thousands,


25· of complaints regarding potential violations of







·1· election laws?


·2· · · ·A· · That I know to be true.


·3· · · ·Q· · And as Chair of the SEB, you've defended


·4· numerous legal actions that were brought against


·5· that body, correct?


·6· · · ·A· · Well, I guess it depends on what context


·7· defended would mean.


·8· · · ·Q· · Respond, defended.


·9· · · · · · I'm not, I'm not reading too much into


10· that.· I'm just trying to get an understanding that


11· you -- that historically you have dealt with


12· lawsuits as Chair of the SEB?


13· · · ·A· · Correct.


14· · · ·Q· · All right.· Is it your testimony here


15· today that there was uniformity in the practices and


16· proceedings of local election officials during your


17· time as Chair of the SEB such that the SEB's


18· obligations under 21-2-31 were fulfilled?


19· · · · · · MR. BELINFANTE:· Object to the form.


20· · · ·A· · Could you repeat that question for me?


21· · · ·Q· · Sure.· I'll repeat it and I'll distill it,


22· if you want, but it's a fairly formal question,


23· which lawyers do sometimes.


24· · · · · · Is it your testimony here today that there


25· was uniformity in the practices and proceedings of







·1· local election officials during your tenure as Chair


·2· of the SEB such that the SEB's obligations under


·3· 21-2-31 were fulfilled?


·4· · · · · · MR. BELINFANTE:· Object to the form.


·5· · · ·A· · Certainly in my tenure as Chair of the


·6· State Election Board we worked very hard as a Board


·7· to hold counties, and anyone else, accountable that


·8· had anything to do with the election system


·9· uniformity, if you will.· And that's, that's a lot


10· of what the enforcement actions and the cases that


11· were brought before the State Election Board were


12· dealing with.


13· · · ·Q· · Yes or no, did the SEB satisfy its


14· statutory obligations during your tenure as Chair?


15· · · · · · MR. BELINFANTE:· Object to form.


16· · · ·Q· · The statute I'm talking about is 21-2-31.


17· · · · · · MR. BELINFANTE:· All of it, or do you have


18· · · ·a specific subset?


19· BY MR. DuBOSE:


20· · · ·Q· · Let's go with uniformity first, No. 1.


21· · · ·A· · Well, I would say yes, that was the duties


22· of the State Election Board, was to follow the laws


23· and rules that we have in our state in regards to


24· uniformity.


25· · · ·Q· · And in fact under your tenure as Chair,







·1· the SEB did?


·2· · · ·A· · To the best of my knowledge, that's


·3· correct.


·4· · · ·Q· · Fair enough.


·5· · · · · · Let's move to Section (6) for a second.


·6· · · · · · It says that it shall be the duty of the


·7· SEB "to make such recommendations to the General


·8· Assembly as it may deem advisable relative to


·9· conduct and administration of primaries and


10· elections."


11· · · · · · Do you see that?


12· · · ·A· · I do.


13· · · ·Q· · As Chairman of the SEB, do you ever recall


14· identifying any issues on which the SEB should


15· advise the Georgia legislature?


16· · · ·A· · Recall issues that the SEB should advise


17· the Georgia legislature?· I wouldn't specifically be


18· able to remember or talk to that.· I know that there


19· were SEC -- SEB Board members that mentioned many


20· things to either the Elections Division or to myself


21· on issues that we should look into and pay attention


22· to.


23· · · · · · And certainly there were SEB -- well, we


24· certainly had different committees that I had set


25· up, the Elections Advisory Council, as well as the







·1· SAFE Commission, that would have had nonpartisan


·2· members that made reports and recommendations that


·3· ended up going to the legislature, that I know the


·4· State Election Board members were well aware of --


·5· · · ·Q· · Okay.


·6· · · ·A· · -- and had input on -- in.


·7· · · ·Q· · To your knowledge, were the minutes of the


·8· SEB meetings sent to county election officials in


·9· any way, or were they when you were there?


10· · · ·A· · I'm sorry?


11· · · ·Q· · Were the minutes of the SEB meetings sent


12· to county election officials?


13· · · ·A· · To the best of my recollection, the


14· minutes would be made available on, you know, public


15· website.· I'm not sure about other places.· That


16· would have been something that the Elections


17· Division itself handled, not me personally.


18· · · ·Q· · Did you have any conference calls or other


19· regular communication with SEB members outside of


20· the SEB meetings?


21· · · ·A· · Well, I certainly talked to SEB members.


22· We wouldn't be having conference calls without --


23· you know, certainly in violation of the open


24· meetings, open -- I guess open meetings law.


25· · · · · · But certainly I had SEB members call me







·1· often about different things that they were hearing


·2· -- you know, these members obviously represent


·3· different contingencies, with one member being


·4· appointed by the Democratic Party, one by the


·5· Republican, the different bodies.· So they would


·6· hear different things from different people, and


·7· certainly I had both Democrats, Republicans, and the


·8· legislative body members that may reach out to me


·9· and say, hey, would you get somebody to look into


10· this, and I would relay that to the appropriate


11· people, whether it was the Attorney General's


12· Office, you know, the election lawyers or the


13· Elections Division, Investigative Division.


14· · · ·Q· · All right.· Let's go to Section (5).


15· · · ·A· · Okay.


16· · · ·Q· · Section (5) says to investigate or


17· authorize the Secretary of State to investigate.


18· Correct?


19· · · ·A· · Correct.


20· · · ·Q· · All right.· As Chair of the SEB, you


21· decided when the SEB would meet, correct?


22· · · ·A· · Well, indirectly I guess.· Mainly that


23· process, too, was from the bottom-up, not the


24· top-down.· It would be led by the Elections


25· Division, Investigative Divisions completing, you







·1· know, a certain amount of case work to bring forth


·2· to the State Election Board.· They would then work


·3· with the scheduling team and the other board members


·4· to figure out when we could get a quorum, when the


·5· Attorney General's Office could be available for the


·6· pre-SEB meetings.


·7· · · · · · It's a pretty complex process to get one


·8· of those meetings scheduled and everyone ready for


·9· it.


10· · · ·Q· · So is it your testimony that you would not


11· schedule a meeting unless the people down chain told


12· you that they had enough content for an SEB meeting?


13· · · ·A· · It was usually coming to me that we're


14· ready to have a meeting or we need to have a meeting


15· or we need to have a meeting and these are the


16· proposed dates that we're looking at when we think


17· we can get a quorum.


18· · · · · · It kind of came from the body of work, if


19· you will, not, not from me saying, hey, we need to


20· have a meeting.


21· · · ·Q· · So if at any point during your tenure as


22· SEB Chair you felt like there was too much time in


23· between meetings, you would have made that known to


24· the people who were down chain, as you've testified?


25· · · ·A· · Well, as I just testified, normally that







·1· came up chain, not down chain.


·2· · · ·Q· · Correct.· I think we're saying the same


·3· thing.


·4· · · ·A· · All right.


·5· · · ·Q· · So if the folks who are -- we are.


·6· · · · · · So if the folks who are doing the


·7· investigating and handling the matters that are


·8· going to be taken up at the SEB meeting, if there's


·9· not -- if there's too much time between the


10· meetings, at some point you're going to conclude


11· that these folks aren't moving fast enough, right?


12· · · ·A· · Well, that certainly could be the case.


13· Of course, there could be a lot of reasons for that.


14· There were times where we had trouble getting a


15· quorum because of legal issues.· One Board member


16· was having health issues, at the same time that


17· another Board member was having either with himself


18· or with a spouse.


19· · · ·Q· · Did Chris Harvey tell you when meetings


20· should occur, SEB meetings?


21· · · ·A· · I mean Chris may have, may have mentioned


22· to me when he thought we needed to have a meeting,


23· but that could have been coming from the rest of the


24· team as well.· You know, there was a lot of people


25· normally involved in that process.







·1· · · ·Q· · But if Chris didn't think -- in your


·2· experience, if Chris didn't think a meeting was


·3· needed, even if somebody else said it, he wouldn't


·4· ask you, would he?


·5· · · ·A· · I'm sorry, say that again.


·6· · · ·Q· · So, so the decision as to whether or not


·7· to actually ask you for an SEB meeting, that would


·8· have come from Chris, right?


·9· · · ·A· · Well, not necessarily.· I mean it could


10· have come from a lot of different folks.


11· · · ·Q· · Right.· Who else?


12· · · ·A· · Well, I think certainly have the


13· investigative division, and then certainly people


14· would come to me saying we need to have a meeting


15· would be the scheduling team who was working with


16· all of those different moving parts, Attorney


17· General's Office, the board members.· I wouldn't


18· have direct knowledge of how they concluded that on


19· a daily basis.


20· · · ·Q· · The majority of complaints the SEB


21· considered were presented to the Board by


22· investigators of the Secretary of State's Office?


23· · · ·A· · Well, certainly they did a lot of them.


24· The Attorney General also.· There was an addenda


25· item for the Attorney General report for, for items







·1· that had been referred to the Attorney General's


·2· Office previously by the Board.


·3· · · ·Q· · During your tenure as Chair of the SEB,


·4· you never had a Board member ask you to convene a


·5· board meeting, did you?


·6· · · ·A· · Not that I'm aware of.· They certainly --


·7· you know, two Board members could have convened a


·8· meeting under the law.


·9· · · ·Q· · To your recollection, the SEB met only


10· twice in 2017?


11· · · ·A· · I believe that's correct.


12· · · ·Q· · And I think you testified a few minutes


13· ago that as Chair of the SEB, you would hold


14· pre-meetings with Secretary staff prior to the full


15· SEB meeting?


16· · · ·A· · Well, that was basically a meeting with --


17· you know, to brief me on the different cases and


18· matters that would be coming before the Board.


19· · · ·Q· · You mentioned a law that, I think you


20· said, you understood to allow two SEB members to


21· convene a Board meeting.· There's never a time where


22· two SEB members actually convened a Board meeting?


23· · · ·A· · I don't recall that, no.


24· · · ·Q· · Is there a reason that the SEB only met


25· twice in 2017?







·1· · · ·A· · That would have been something that the


·2· team that I previously mentioned would have decided.


·3· · · · · · We certainly did a lot over the years in


·4· my tenure as Secretary of State to speed the


·5· meetings up, to make them more efficient, if you


·6· will.· As I observed, SEB meetings, when I was


·7· running to be Secretary of State, it was much


·8· different than the meetings that I held when I was


·9· Chairman, thank goodness.


10· · · · · · We changed a lot of processes to make the


11· -- to move cases along.· When I got there, there was


12· quite a backlog of cases.· I heard that in my


13· travels visiting all 159 counties, meeting with


14· superintendents and election officials, and then


15· just hearing from individuals that were dealing with


16· these cases, that some of them had been lingering


17· for a long time after they've been referred from the


18· Board to the Attorney General's Office.


19· · · · · · So we worked on that.


20· · · · · · We also tried to speed the process up of


21· the initial cases coming before us because, as can


22· you imagine, a lot of these are politically


23· motivated.· Some of them don't have much merit and


24· don't take very long to dispose of.


25· · · · · · So we moved from taking all of those cases







·1· up individually to having a consent calendar so we


·2· could vote in block.· And basically we would ask


·3· anybody on the Board, any member of the public, any


·4· respondent or anybody else that was there if they


·5· wanted to hear the case, we would pull it off and


·6· hear that individual case.· If not, we could vote


·7· with the recommendation that was before us.


·8· · · · · · And we did that with the Attorney General


·9· cases as well.· As you can imagine, we pulled many


10· cases off, and then we also moved cases very


11· quickly.· So it helped us do a lot more with fewer


12· meetings than when I first got into office.


13· · · ·Q· · And even with all of that you just


14· testified about, Mr. Kemp, there still would be


15· occasions where cases would linger for several years


16· between the time the complaint was filed and when it


17· was presented to the SEB Board, the SEB for action,


18· right?


19· · · ·A· · That's certainly the case for a lot of


20· different reasons.· Hard to find witnesses, hard to


21· get, you know -- you know, I wouldn't be able to


22· speak to the reasoning in the Attorney General's


23· Office.· That is something that we worked with them


24· on for many years and I think is -- when I left


25· anyway, was in a lot better place than it was when







·1· I, when I got there.


·2· · · ·Q· · Okay.· Are there any, to your


·3· recollection, any actual analyses or studies to back


·4· up what you just said about the investigative


·5· process being in a better place?


·6· · · ·A· · Not that I know of, but I know as Chair in


·7· meetings when I first got there, starting at 10


·8· o'clock and going till sometimes six or 7 o'clock,


·9· to where when I ended, taking the same number of


10· cases and we'd start at 10 and be over at four, and


11· citizens from all over the state that were having to


12· come to the Board meetings and then travel back home


13· were very appreciative of our actions.


14· · · ·Q· · So you don't have --


15· · · ·A· · As well as the Board members.


16· · · ·Q· · So you don't have any hard analysis,


17· though, to back up what you just said about the


18· investigative process?


19· · · ·A· · I do not before me.· I'm sure it wouldn't


20· be very hard to figure that out, though.


21· · · ·Q· · But that hasn't been done?


22· · · ·A· · Not that I'm aware of.


23· · · ·Q· · And you touched on this a second ago but I


24· want to just kind of expound upon it a little bit.


25· · · · · · You'll admit that the longer the time







·1· between an infraction and an investigation, the


·2· greater the chance that witnesses may not recall


·3· facts about the complaint, right?


·4· · · ·A· · Well, that was certainly the case on --


·5· once, once the case is brought to the -- or sent to


·6· the Attorney General's Office.


·7· · · ·Q· · Right.· And then there's also a greater


·8· risk that evidence of the infraction may be


·9· intentionally or inadvertently destroyed, right?


10· · · ·A· · True.


11· · · ·Q· · And there's also a greater chance that the


12· complaint of conduct would continue to adversely


13· impact the citizen's right to vote, right?


14· · · ·A· · Well, I wouldn't necessarily disagree -- I


15· would not necessarily agree with that.


16· · · ·Q· · You wouldn't?


17· · · ·A· · Because a lot of times the action that was


18· taken from the enforcement side of things would


19· change attitudes in communities even before that


20· case was heard.


21· · · ·Q· · Okay.· So at points during your tenure as


22· SEB Chair, was that an objective of either the SEB


23· or the Secretary of State to deter certain conduct


24· by the way they handled the investigation?


25· · · ·A· · Well, the way that they handled the







·1· investigation was to follow the law and to follow


·2· the facts, and that was my direction to the


·3· investigative division leadership, and that's


·4· exactly what they did.


·5· · · · · · But, you know, when you go down and get


·6· complaints and start citing people to come to a


·7· State Election Board meeting, it certainly gets


·8· their attention.


·9· · · ·Q· · So that's part of the process, is getting


10· folks' attention such that you could get some --


11· · · ·A· · I didn't say it was part of the process.


12· I said it gets their attention when that happens.


13· · · ·Q· · I understand.


14· · · · · · Of course, you're familiar with the U.S.


15· Supreme Court decision Shelby v. Holder?


16· · · ·A· · Correct.


17· · · ·Q· · Came down when you were Secretary of


18· State?


19· · · ·A· · Uh-hum.· (Affirmative.)


20· · · ·Q· · And Chair of the SEB.


21· · · · · · (Witness nods affirmatively.)


22· · · ·Q· · Would you agree with me, Mr. Kemp, that


23· removal of preclearance took away a layer of laws


24· that serve to ensure that county election officials


25· were not engaging in activities that may violate the







·1· rights of minority voters?


·2· · · · · · MR. MILLER:· Object to the form.


·3· · · ·A· · I wouldn't want to -- not knowing


·4· specifically what you're talking about, I wouldn't


·5· want to speak to that, that matter.· We still had to


·6· follow the laws of the Voting Rights Act and all the


·7· other laws of the country and the state, which we


·8· did.


·9· · · ·Q· · Let me ask you this:· After Shelby, did


10· the SEB promulgate any rules aimed at ensuring that


11· county election officials were not engaging in


12· activities that may violate the constitutional


13· rights of minority voters?


14· · · ·A· · I don't recall specifically.· I would let


15· the record of the State Election Board speak for


16· that, which I'm sure you probably know better than I


17· do.


18· · · ·Q· · I doubt it but... all right.


19· · · ·A· · It's a lengthy record at times.


20· · · ·Q· · Sure, sure.


21· · · · · · To your recollection, neither --


22· · · · · · MR. DuBOSE:· Strike that.


23· · · ·Q· · To your recollection, the SEB Board -- or


24· the SEB did not consider formulating, adopting, or


25· promulgating any new additional rules to account for







·1· the fact that the preclearance process of the VRA


·2· had been eliminated?


·3· · · ·A· · I don't recall that.


·4· · · ·Q· · Notwithstanding whether any rules were


·5· promulgated, were there any discussions to this


·6· effect within your office after the Shelby decision?


·7· · · ·A· · Could you give me a little more clarity


·8· there?


·9· · · ·Q· · Sure, sure.


10· · · · · · I'll take it out of the lawyers speak.


11· · · · · · Did the SEB consider promulgating any


12· rules post-Shelby to ensure that the county


13· officials were not doing anything that would violate


14· the rights of minority voters?


15· · · ·A· · Well --


16· · · · · · MR. BELINFANTE:· Object to the form.


17· · · ·A· · -- I don't recall that, but I can assure


18· you that we continued to follow the law to make sure


19· everyone had the opportunity to vote, and I don't


20· think anybody in the country has a better record of


21· doing that through online voter registration,


22· Student Ambassador's Program.· We created the Text


23· to Vote ability to register to vote, and many, many


24· other things, and I think that has been shown to be


25· the case with record turnout under my tenure.







·1· · · ·Q· · After Shelby came down, did the SEB


·2· verbally or in writing give any guidance to counties


·3· on what the decision meant for them?


·4· · · ·A· · I wouldn't recall exactly what the SEB


·5· did.· Certainly, I know the Elections Division


·6· communicated, through things that were created in my


·7· tenure as Secretary of State, like through Firefly,


·8· on our online portal and other things, to get


·9· information out to the counties.· Specifically what


10· that was would be a question probably to look back


11· in the record of the Elections Division or whomever


12· was sending that out.· You know, the elections


13· director at the time.


14· · · ·Q· · Did you have anything to do with putting


15· together those communications for communication for


16· -- communications to be sent out to the counties?


17· · · ·A· · That process usually worked from the


18· bottom-up in the Elections Division, with their


19· attorneys following the law of the land and the


20· different statute changes that did or did not happen


21· in the legislature, and so on.


22· · · ·Q· · But certainly you didn't tell anybody to


23· do that, did you?


24· · · · · · MR. BELINFANTE:· Objection.


25· · · · · · Are we -- are you talking about in his







·1· · · ·role as Chair now?


·2· · · · · · MR. DuBOSE:· Sure.


·3· · · · · · MR. BELINFANTE:· Still?


·4· · · ·A· · As Chair of the State Election Board, I do


·5· not recall doing that.


·6· · · ·Q· · Okay.· How about as Secretary of State?


·7· · · · · · MR. MILLER:· Objection; outside the scope.


·8· · · · · · Don't answer that one.


·9· · · ·Q· · Do you know whether or not there was in


10· fact -- there was in fact communications from the


11· Elections Division wherein counties were instructed


12· on what their obligations were post-Shelby?


13· · · · · · MR. BELINFANTE:· Objection to the extent


14· · · ·that it's asking for instructions coming from


15· · · ·the Secretary's office as opposed to the SEB.


16· · · · · · MR. DuBOSE:· Not going to answer that


17· · · ·either?


18· · · · · · MR. BELINFANTE:· You can answer it, to the


19· · · ·extent if the SEB is sending instructions,


20· · · ·which may be different if the Secretary's


21· · · ·office is giving instruction.


22· · · ·A· · I don't recall the SEB sending


23· instruction, but if they did it would certainly be


24· in the record.


25· · · ·Q· · I'm moving into another section.· Do you







·1· need a break?


·2· · · ·A· · No, sir.· I'm good.


·3· · · ·Q· · All right.


·4· · · · · · Go to Exhibit 153 and I want to reference


·5· Page 13 there.· To refresh your recollection, this


·6· is Judge Jones's order regarding this deposition.


·7· · · · · · And you'll see there two quotes in the


·8· middle of that page.


·9· · · · · · So the judge in this case has allowed us


10· to question you regarding what you meant by two


11· public --


12· · · · · · MR. DuBOSE:· Strike "public."


13· · · ·Q· · -- by two comments, sets of comments you


14· made:· One in 2014 and one in 2018.· All right.


15· · · · · · I'm going to play the first 2014 recording


16· for you.


17· · · ·A· · Okay.


18· · · · · · MR. DuBOSE:· Guys, let me know if this is


19· · · ·loud enough.· I didn't bring my bluetooth


20· · · ·speakers, but I think we should be able to do


21· · · ·that.


22· · · · · · I will send the audio file for these so


23· · · ·you can attach it.


24· · · · · · MR. BELINFANTE:· It is the full audio file


25· · · ·or just --







·1· · · · · · MR. DuBOSE:· It's the full audio file.


·2· · · ·It's, it's exactly what was sent to the court.


·3· · · · · · But I'm only going to start at 5:10, five


·4· · · ·minutes and 10 seconds of the recording,


·5· · · ·because that's what the judge focused on.


·6· · · · · · MR. BELINFANTE:· Okay.


·7· · · · · · MR. DuBOSE:· All right.


·8· · · ·Q· · So I'm going to play it for you.· Let me


·9· know if you can hear it.


10· · · · · · (Recording played as follows:


11· · · · · · Now they have a way of verifying that.· In


12· · · ·closing, I just wanted to tell you real quick,


13· · · ·after we get through this runoff, the Democrats


14· · · ·are working hard, and all these stories about


15· · · ·them, you know, registering all these minority


16· · · ·voters that are out there and others that are


17· · · ·sitting on the sidelines, if they can do that,


18· · · ·they can win this election in November.· We've


19· · · ·got to do the exact same thing.· I would


20· · · ·encourage all of you..."


21· BY MR. DuBOSE:


22· · · ·Q· · All right.· So I'm going to first ask you


23· --


24· · · · · · MR. BELINFANTE:· I'm going to -- I'm going


25· · · ·to just -- and I know we may be able to address







·1· ·this.


·2· · · · I'm going to object to the extent what I


·3· ·have was sent was longer and ends with "My


·4· ·opponent's name is Doreen Carter, and please


·5· ·don't forget, I need your vote too."


·6· · · · MR. DuBOSE:· Okay.


·7· · · · MR. BELINFANTE:· There was longer


·8· ·provision there, but if you want to ask


·9· ·questions just about that part, go ahead.· So


10· ·the record is complete, I would want the whole


11· ·piece in there.


12· · · · MR. DuBOSE:· Yeah.· So here's what I will


13· ·do.


14· · · · I will tender a transcribed version.


15· · · · MR. BELINFANTE:· Yeah.


16· · · · MR. DuBOSE:· And she will also have the


17· ·full audio clip to attach.


18· · · · MR. BELINFANTE:· Okay.


19· · · · MR. DuBOSE:· So if you need to --


20· · · · MR. BELINFANTE:· And that transcribed


21· ·version is the one that ends with the sentence


22· ·about Doreen Carter?


23· · · · MR. DuBOSE:· Yes.· Let's go ahead and mark


24· ·it now.


25· · · · MR. BELINFANTE:· Thanks.







·1· · · · · · (WHEREUPON, Plaintiff's Exhibit-156 was


·2· · · · marked for identification.)


·3· BY MR. DuBOSE:


·4· · · ·Q· · Before you, Mr. Kemp, is what's been


·5· marked as Plaintiff's Exhibit 156.


·6· · · · · · We don't really need to get into the


·7· substance of that.· That's just so Josh and I are on


·8· the same page and he gets what he wants.


·9· · · ·A· · Okay.


10· · · · · · MR. BELINFANTE:· It's a rare thing these


11· · · ·days, but I'll take it.


12· BY MR. DuBOSE:


13· · · ·Q· · Let me first ask you, Mr. Kemp, is that


14· your voice in that recording?


15· · · ·A· · Yes.


16· · · ·Q· · You don't contend that these recordings


17· have been altered in any way?


18· · · ·A· · I do not.


19· · · ·Q· · You don't have any reason to believe that


20· the recording you heard today is not an accurate


21· account of what you actually said on that day?


22· · · ·A· · I do not.


23· · · · · · MR. DuBOSE:· Josh, any objection as to the


24· · · ·authentication or foundation for this recording


25· · · ·at this time?







·1· · · · · · MR. BELINFANTE:· I'm going to -- I don't


·2· · · ·have an objection right now.· I mean I think


·3· · · ·he's testified it's his voice.· How it was


·4· · · ·recorded and all that, I just don't know.


·5· · · · · · So I don't think we have an objection, but


·6· · · ·I'll just note for the record we don't have an


·7· · · ·indication how it was recorded.· So I'll


·8· · · ·reserve that.· But I don't think it's going to


·9· · · ·be an issue.


10· · · · · · Is that fair?


11· · · · · · MR. DuBOSE:· Sure, that's fair enough.


12· BY MR. DuBOSE:


13· · · ·Q· · Now, take a look at Page 14 of Exhibit


14· 153.


15· · · ·A· · 14?


16· · · ·Q· · Yeah, first full paragraph, starting with


17· "Defendants argue."


18· · · · · · Are you with me?


19· · · ·A· · Yes, sir.


20· · · ·Q· · All right.· If you'll move down to the


21· second-to-last sentence, starting with "However."


22· · · · · · It says:· "However, despite the


23· explanations given by his counsel or local


24· journalists, only then-Secretary Kemp can explain


25· what he actually meant when he made the statement."







·1· · · · · · Did I read that correctly?


·2· · · ·A· · Yes.


·3· · · ·Q· · Of course, to get at what you meant when


·4· you made those statements, or was meant when you


·5· made those remarks, I'll need to get a sense of how


·6· you were using minority voters, or your


·7· understanding of the history of what it means to be


·8· a minority voter in this state.


·9· · · · · · You don't deny that at certain times in


10· Georgia history that there was rampant voter


11· suppression of minorities?


12· · · ·A· · Do you mind if I just read this


13· paragraph --


14· · · ·Q· · Sure.


15· · · ·A· · -- before we get started?


16· · · · · · (Witness reviews exhibit.)


17· · · ·A· · Okay.


18· · · ·Q· · So you don't deny that in certain points


19· in Georgia's history there was rampant voter,


20· minority suppression of voter rights?


21· · · · · · MR. DuBOSE:· Strike that.· Let me start


22· · · ·over.


23· BY MR. DuBOSE:


24· · · ·Q· · You don't deny that in Georgia's history


25· that there are certain times there was extensive







·1· voter suppression of minorities' rights to vote?


·2· · · ·A· · Well, I certainly be able to speak to


·3· that, you know, from I guess myself seeing that.


·4· Certainly, I think the record is pretty clear on


·5· that.


·6· · · ·Q· · So I'm talking about poll taxes, lit --


·7· literacy tests.· Congressman Lewis often talks about


·8· a black man being forced to tell how many bubbles


·9· were in a bar of soap before he could vote, talking


10· about things like that.


11· · · · · · And you know that these types of things


12· occurred in Georgia, right?


13· · · ·A· · I am aware of that, yes.


14· · · ·Q· · And you understand that the 14th and 15th


15· Amendments were enacted to prevent these types of


16· heinous acts?


17· · · ·A· · Yes.


18· · · ·Q· · And despite the 14th and 15th Amendments


19· protections, you will admit that the State of


20· Georgia has --


21· · · · · · MR. DuBOSE:· Strike that.


22· BY MR. DuBOSE:


23· · · ·Q· · And during these times that these things


24· were occurring in Georgia's history, to your


25· knowledge, not one Secretary of State stepped up to







·1· put a stop to them?


·2· · · · · · MR. BELINFANTE:· Object to the form.


·3· · · · · · MR. DuBOSE:· To his knowledge.


·4· · · · · · MR. BELINFANTE:· Well, yeah.· I just -- I


·5· · · ·mean, we've got a time frame on that?


·6· · · · · · MR. DuBOSE:· Not really.· To his


·7· · · ·knowledge.


·8· · · ·A· · I wouldn't have knowledge to that.


·9· · · ·Q· · But you would agree that it would have


10· been, as the chief election officer of the state, it


11· would have been the Secretary of State's obligation


12· and duty to step up and put a stop to those heinous


13· acts, right?


14· · · · · · MR. BELINFANTE:· Objection; outside the


15· · · ·scope.


16· · · · · · He can answer if he wants to, but it's


17· · · ·outside the scope of the deposition.


18· · · ·Q· · You can answer if you want.


19· · · ·A· · I wouldn't have any knowledge of what the


20· duties of the Secretary of State were at that time.


21· · · ·Q· · If I can represent to you from a 2005 AG


22· opinion on the Secretary of State's and SEB's duties


23· that the Secretary of State's election-related


24· responsibilities provided for in the state


25· constitution date from at least the Constitution of







·1· 1868.


·2· · · · · · So assuming that they in fact had


·3· election-related duties, you would agree that they


·4· --


·5· · · ·A· · I have no reason to doubt you --


·6· · · ·Q· · -- need to step up and put a stop to it?


·7· · · ·A· · -- what you're putting before me.


·8· · · ·Q· · And applying that principle to your tenure


·9· as SEB, Secretary of State, as a chief election


10· officer of the state, if things of that nature were


11· going on, you had a duty to step up and ensure that


12· the 14th and 15th Amendment rights of Georgia


13· minority voters were protected, right?


14· · · · · · MR. BELINFANTE:· Objection; outside the


15· · · ·scope of the deposition.


16· · · · · · You're asking what his role was as


17· · · ·Secretary of State in ensuring the law, I think


18· · · ·-- and we're talking about what he meant by a


19· · · ·statement and you haven't asked even yet what


20· · · ·he meant by the statement.· So I'm just not


21· · · ·sure where we're going.


22· · · · · · MR. DuBOSE:· I'm setting the predicate for


23· · · ·the line of questions, but are you instructing


24· · · ·him not to answer?


25· · · · · · MR. BELINFANTE:· I would, I would instruct







·1· ·you that the scope of your deposition is


·2· ·limited to your activity as the Chair of the


·3· ·State Election Board, and you can answer to the


·4· ·extent that that is the question being asked.


·5· · · · MR. DuBOSE:· That's not accurate, though.


·6· ·We're, we're in the Remarks section.· We're out


·7· ·of the Chair of the SEB section.


·8· · · · MR. BELINFANTE:· Right.


·9· · · · MR. DuBOSE:· So his, his -- what he meant


10· ·by his remarks, and I'm going to get to that


11· ·line of questions --


12· · · · MR. BELINFANTE:· Yeah, ask him what he


13· ·meant.


14· · · · MR. DuBOSE:· -- is, is -- I'm getting


15· ·there.


16· · · · MR. BELINFANTE:· Okay.


17· · · · MR. DuBOSE:· Right.· But I need to -- the


18· ·context and circumstances around his statement


19· ·includes his understanding, his base of


20· ·knowledge as to minority voters in this state.


21· · · · If you don't want him to answer the


22· ·question --


23· · · · MR. BELINFANTE:· Yeah, I don't --


24· · · · MR. DuBOSE:· -- just instruct him not to.


25· · · · MR. BELINFANTE:· Yeah, I'll instruct you







·1· · · ·not to answer that last question.


·2· · · · · · MR. DuBOSE:· All right.· So let me make


·3· · · ·sure the record is clear on the question that


·4· · · ·you're instructing him not to answer.


·5· BY MR. DuBOSE:


·6· · · ·Q· · During your tenure as Secretary of State,


·7· as the state's chief election officer, if there were


·8· violations of the 14th and 15th Amendment rights of


·9· Georgia minority voters taking place, it would have


10· been your duty to step up and stop those violations


11· as the state's chief election officer?


12· · · · · · MR. BELINFANTE:· I'll instruct you not to


13· · · ·answer that as outside the scope of the


14· · · ·deposition.


15· BY MR. DuBOSE:


16· · · ·Q· · The same question as to the Help America


17· Vote Act?


18· · · · · · MR. BELINFANTE:· Same objection.


19· · · · · · MR. DuBOSE:· Same instructions?


20· · · · · · MR. BELINFANTE:· And again -- yeah, same


21· · · ·objection, same instructions.


22· · · · · · And, again, you're asking in his role as


23· · · ·Secretary of State?


24· · · · · · MR. DuBOSE:· We can ask as his role as


25· · · ·Secretary of State and SEB Chair.







·1· · · · · · MR. BELINFANTE:· Those are two different


·2· · · ·questions, so if you want to ask them that way.


·3· · · · · · MR. DuBOSE:· Let's, let's ask it both and


·4· · · ·just be clear which ones you're objecting to


·5· · · ·and --


·6· · · · · · MR. BELINFANTE:· Sure.


·7· · · · · · MR. DuBOSE:· -- what you're instructing


·8· · · ·him not to answer to.· All right?


·9· · · · · · MR. BELINFANTE:· Yeah.


10· · · · · · MR. DuBOSE:· All right.


11· · · · · · So let's go back to the first question,


12· · · ·all right.· You've instructed him not to answer


13· · · ·that question with respect to his role as


14· · · ·Secretary of State?


15· · · · · · MR. BELINFANTE:· Correct.


16· · · · · · MR. DuBOSE:· All right.


17· BY MR. DuBOSE:


18· · · ·Q· · Will you answer that question with respect


19· to your role as SEB Chair?


20· · · ·A· · Could you repeat the question for me?


21· · · · · · MR. DuBOSE:· Let's read it back.


22· · · · · · (The record was read by the reporter as


23· · · · follows:· "During your tenure as Secretary of


24· · · · State, as the state's chief election officer,


25· · · · if there were violations of the 14th and 15th







·1· · · · Amendment rights of Georgia minority voters


·2· · · · taking place, it would have been your duty to


·3· · · · step up and stop those violations as the


·4· · · · state's chief election officer?")


·5· · · · · · MR. BELINFANTE:· So, for the record, the


·6· · · ·question is your duty as the Chair of the SEB?


·7· · · · · · MR. DuBOSE:· Sure.· Let's do it as to the


·8· · · ·Chair of the SEB and Secretary of State.


·9· · · · · · MR. BELINFANTE:· I will instruct you not


10· · · ·to answer anything about your role as Secretary


11· · · ·of State.· You can answer it as it relates to


12· · · ·your Chair -- your status as Chair of the State


13· · · ·Election Board.


14· · · ·A· · Well, certainly --


15· · · · · · MR. BELINFANTE:· And I would object to the


16· · · ·form of the question, but then I would instruct


17· · · ·you not to answer on that ground as well.


18· · · ·A· · Certainly, if that were to be occurring


19· and we had knowledge through the process of the


20· State Election Board, whether it was coming through


21· the Investigative Division, complaints at the local


22· level, however they would make their way to the


23· State Election Board, that is certainly a matter


24· that would be taken up by the State Election Board.


25· · · ·Q· · Okay.







·1· · · · · · MR. DuBOSE:· Now, Josh, just for the


·2· · · ·record, and we'll, to the extent necessary,


·3· · · ·address this after the fact, because I want to


·4· · · ·make sure we get through this, and we're


·5· · · ·sensitive to his time.


·6· · · · · · MR. BELINFANTE:· Sure.


·7· · · · · · MR. DuBOSE:· But the limitation you're


·8· · · ·placing on this subject with respect to only


·9· · · ·the SEB Chair is not there, all right.· So when


10· · · ·you -- let me finish.


11· · · · · · When you look at Item No. 5, his expressed


12· · · ·concern that a large number of minority voters


13· · · ·would be voting, it talks about Governor Kemp


14· · · ·and when he was sitting Secretary of State.


15· · · · · · So the limitation to the SEB Chair is just


16· · · ·simply not there, but for the -- in the


17· · · ·interest of time I'm going to move on, and we


18· · · ·can address that if necessary.


19· · · · · · MR. BELINFANTE:· And I can more fully


20· · · ·respond later in terms of --


21· · · · · · MR. DuBOSE:· That's fine.· Let's get


22· · · ·through this.


23· · · · · · MR. BELINFANTE:· That's fine.


24· BY MR. DuBOSE:


25· · · ·Q· · When you were Secretary of State at some







·1· point you became aware that organizations affiliated


·2· with Democrats were engaged in extensive efforts to


·3· register minority voters in the State of Georgia,


·4· right?


·5· · · ·A· · What was the first part of that question?


·6· · · ·Q· · When you were Secretary of State, at some


·7· point you became aware that organizations affiliated


·8· with Democrats were registering a large number --


·9· numbers of minority voters?


10· · · ·A· · Certainly, as Secretary of State and as a


11· Republican candidate for office, I was aware of


12· that, yes.


13· · · ·Q· · One of those organizations was the New


14· Georgia Project?


15· · · ·A· · Correct.


16· · · ·Q· · Was it your understanding when you first


17· ran for statewide election in 2010; is that correct?


18· · · ·A· · Yes.


19· · · ·Q· · Was it your understanding at that time


20· that most Republican voters in State of Georgia were


21· white.


22· · · ·A· · Well, I wouldn't, I wouldn't be able to --


23· well, I mean certainly that's the biggest voting


24· block of the Republican Party base.· I mean that's


25· -- you know, from press reports and different ways.







·1· Yes, that would be true.


·2· · · ·Q· · And you had that same understanding when


·3· you ran for governor in 2018?


·4· · · ·A· · Yes.


·5· · · ·Q· · You also understood that blacks in the


·6· State of Georgia were primarily -- overwhelmingly


·7· vote democratic?


·8· · · ·A· · Normally they do, yes.


·9· · · ·Q· · Okay.· Let's drill down on your 2014


10· statements a little bit.


11· · · ·A· · Okay.


12· · · ·Q· · And if you'll focus on that first


13· paragraph there in the block quote.


14· · · · · · Where were you when you made that


15· statement?


16· · · ·A· · I believe I was at a Gwinnett County


17· Republican Party meeting.


18· · · ·Q· · Who invited you to speak?


19· · · ·A· · I don't recall for sure, but I would


20· assume it's the Gwinnett County Republican Party.


21· · · ·Q· · Were you or your campaign an organizer of


22· the event?


23· · · ·A· · Not that I recall.


24· · · ·Q· · Was there money raised for Republican


25· candidates at that event?







·1· · · ·A· · Not -- it could have been through the


·2· local party, but I wouldn't have any knowledge of


·3· that.


·4· · · ·Q· · Was there a minimum contribution or


·5· donation required to attend that event?


·6· · · ·A· · I wouldn't be aware of that.· I think it


·7· was their normal monthly breakfast that they have.


·8· So a lot of times people -- sometimes the parties


·9· will pay for that.· Other times they may charge you


10· to have a -- you know, to buy breakfast or


11· what-have-you.· But I don't recall that for that


12· specific meeting.


13· · · ·Q· · Did you receive campaign contributions


14· there?


15· · · ·A· · Not that I recall.


16· · · ·Q· · But your comments were intended for


17· Republican supporters, right?


18· · · ·A· · Well, my comments were to the people that


19· I was speaking to at that meeting.


20· · · ·Q· · Because you would have never made comments


21· like this in your capacity as Secretary of State,


22· right?


23· · · ·A· · Well, I was certainly speaking these words


24· at a political function in my individual status as a


25· candidate for office.







·1· · · ·Q· · Right.· And I am correct that you would


·2· not make these type of comments at, say, for


·3· instance, a Secretary of State press conference?


·4· · · ·A· · Correct.


·5· · · ·Q· · And you wouldn't make these --


·6· · · ·A· · Well, let me, let me rephrase that to


·7· answer.· I want to make sure I'm answering


·8· truthfully.


·9· · · · · · I mean I wouldn't -- I mean the way I was


10· talking about the statement was a political reality


11· of talking to Republican supporters, telling them


12· that we had to do the same thing that the Democrats


13· were do -- were doing under the uniform rules that


14· we have, as you know, to take advantage of the


15· system that was in place to register our people to


16· vote and get them out to vote to win a campaign at


17· the ballot box.


18· · · ·Q· · Right.· So why wouldn't make these types


19· of comments in your capacity as Secretary of State?


20· · · ·A· · I'm sorry?


21· · · ·Q· · Why wouldn't you ever make comments like


22· this in your capacity as Secretary of State?


23· · · ·A· · Well, I certainly made plenty of comments


24· as Secretary of State about the ability and talked


25· often about how easy it is to register and vote







·1· because of our actions, of me as Secretary of State,


·2· creating the online voter registration system that


·3· was really the first true online system that wasn't


·4· -- you go online and put your information in and


·5· somebody prints out a piece of paper, but it


·6· actually goes into a dashboard where it pops up in


·7· the county elections office.· You don't have anybody


·8· touching that.· You don't have a lost form.· People


·9· can do it 24 hours a day, seven days a week, and


10· that certainly increased our rolls over the state,


11· and through elections during my tenure increased


12· record turnout, including record minority turnout.


13· · · ·Q· · Yes or no, these comments, focusing on


14· these exact comments, you would not make these exact


15· comments at a press release in your capacity as


16· Secretary of State, right?


17· · · · · · MR. BELINFANTE:· Objection; asked and


18· · · ·answered.


19· · · · · · MR. DuBOSE:· I don't think he answered it.


20· · · ·A· · I was definitely speaking at a political


21· function, as a candidate, not as Secretary of State.


22· · · ·Q· · Let's get back to the quote there.· You


23· say:· "After we get through this runoff."


24· · · · · · Who is "we" in that sentence?


25· · · ·A· · I think probably speaking more -- I mean I







·1· don't recall exactly, you know, why I may have used


·2· those words, but, you know, it's kind of the -- it's


·3· team, not I.· You know, we, I probably was


·4· referencing our campaign and myself as a candidate


·5· getting through.


·6· · · ·Q· · Your campaign, yourself.· Are you speaking


·7· also as to Republicans in the state in general?


·8· · · ·A· · I think I was probably speaking more to --


·9· it would be hard to recall exactly what I was


10· thinking back in 2014.


11· · · ·Q· · All right.


12· · · ·A· · I think I've tried to be very clear with


13· you that this was a political event where I was


14· trying to rally my political supporters to do the


15· same thing that the political supporters of, you


16· know, the Democrats running for office that were


17· doing at the time, under the same rules that apply


18· for everyone.


19· · · ·Q· · Okay.· Mr. Kemp, you would acknowledge


20· that registration of voters of color was a threat to


21· Republicans' chances of success in the 2014


22· statewide elections?


23· · · · · · MR. BELINFANTE:· Objection.· Objection.


24· · · · · · You want to ask him what he meant by the


25· · · ·statement?







·1· · · · · · MR. DuBOSE:· Yeah.


·2· · · · · · MR. BELINFANTE:· Then ask him.


·3· · · · · · MR. DuBOSE:· That's what I'm doing.


·4· · · · · · MR. BELINFANTE:· That's not it.


·5· · · · · · MR. DuBOSE:· Are you, are you going to


·6· · · ·instruct him not to answer the question?


·7· · · ·Because I'm going directly from the quote.


·8· · · · · · MR. BELINFANTE:· You can -- why don't you


·9· · · ·ask him what he meant and see what follow-up


10· · · ·questions you get from that.


11· BY MR. DuBOSE:


12· · · ·Q· · Are you going to answer the question?


13· · · ·A· · What was the -- what was the question?


14· · · ·Q· · You would admit or acknowledge that


15· registration of voters of color was a threat to


16· Republicans' chances of success in the 2014


17· statewide elections?


18· · · · · · MR. BELINFANTE:· Again, I'm going to


19· · · ·object.· That's got -- if you're going to ask


20· · · ·him what he meant by the statement, you can do


21· · · ·that.


22· · · · · · We're going to keep turning this into


23· · · ·something else, I'm going to -- no, don't


24· · · ·answer that.


25· · · · · · MR. DuBOSE:· Okay.· We'll put a pin in it







·1· · · ·then because -- and I'm not going to debate you


·2· · · ·on the record --


·3· · · · · · MR. BELINFANTE:· Sure.


·4· · · · · · MR. DuBOSE:· -- but it's certainly within


·5· · · ·the scope and it's certainly something he


·6· · · ·should answer to the extent we need to


·7· · · ·understand what he meant by these statements.


·8· · · · · · MR. BELINFANTE:· That's fine.· Then ask


·9· · · ·him what he meant.


10· · · · · · MR. DuBOSE:· That's what I'm getting to.


11· · · ·All right?


12· · · · · · MR. BELINFANTE:· Okay.· We'll see.


13· BY MR. DuBOSE:


14· · · ·Q· · So here you were letting your fellow


15· Republicans know that the efforts of groups getting


16· black voters registered was detrimental to


17· Republicans' political interest, right?


18· · · ·A· · No.· What my point was, I was trying to


19· get our folks to do the same thing that the


20· Democrats were doing, and that was register the


21· folks that were going to vote for us and get them


22· out to win the election.


23· · · · · · The rules were the same for everybody.


24· Everybody could take advantage of the online system


25· or any of the other great ways that we had to







·1· register to vote in the State of Georgia, which I


·2· believe at the time, when you look back to 2014,


·3· were probably the easiest of anybody in the country,


·4· and we certainly saw that by the rolls being


·5· increased by almost 900,000 more people under my


·6· tenure as Secretary of State than when I got there.


·7· · · · · · My point to those people were the rules


·8· are the same for everybody, don't complain about


·9· what the Democrats are doing to get their folks


10· registered and get them to the polls, but for us to


11· do the exact same thing, take advantage of the


12· systems that we have and get more votes than they


13· do.


14· · · · · · I mean that's a, that's a political


15· reality.


16· · · ·Q· · Right, a political reality that you made


17· in a closed setting that you would never make in a


18· public setting, right?


19· · · · · · MR. BELINFANTE:· Object to the form.


20· · · ·A· · I would, I would disagree that it was a


21· closed setting.· I think any political event you go


22· to, certainly they're, you know, venues that are


23· closed to the press, but any meeting like that, I


24· have no idea who's in -- who all is coming to a


25· meeting like that.







·1· · · ·Q· · Notwithstanding your comments as Secretary


·2· of State, you would not go out and just actively


·3· attempt to register Republican voters, would you?


·4· · · ·A· · Well, I set up a system as Secretary of


·5· State where anybody that wanted to register to vote,


·6· as we should by the law and the constitution and the


·7· rights that are guaranteeing the people, could do


·8· that very easily.· As a matter of fact, more easily


·9· than anyone in the country, I believe, at the time,


10· and certainly we have seen that in our elections


11· with increased minority participation and turnout.


12· · · ·Q· · Quick question:· Do you know who made that


13· recording we've been talking about?


14· · · ·A· · I do not.


15· · · ·Q· · Let's talk about, and you've mentioned


16· numerous times, your initiatives as Secretary of


17· State.


18· · · · · · Yes or no, did your office conduct any


19· research regarding whether online voting


20· registration would be most beneficial to any


21· particular racial demographic?


22· · · · · · MR. BELINFANTE:· What's the scope of that


23· · · ·one?· What's the length to the order on that


24· · · ·one?


25· · · · · · MR. DuBOSE:· Following up on his answer,







·1· · · ·and to the extent I asked about what he meant


·2· · · ·about these comments and he's answered with


·3· · · ·what the Secretary of State has done to ensure


·4· · · ·that voting registration is fair, easy,


·5· · · ·accessible, I want to know how that got to


·6· · · ·where he's testifying about it.


·7· · · · · · So if he testifies about it, I'll follow


·8· · · ·up on it.


·9· · · · · · MR. BELINFANTE:· How did he know the


10· · · ·efforts he did resulted in fair elections?


11· · · · · · MR. DuBOSE:· No, no.· That's not what I'm


12· · · ·asking.


13· · · · · · MR. BELINFANTE:· Okay.


14· BY MR. DuBOSE:


15· · · ·Q· · Are you going to answer the question or


16· not?


17· · · · · · MR. BELINFANTE:· I mean I -- you asked


18· · · ·about whether a study was conducted based on


19· · · ·his testimony that it's made it easy for


20· · · ·everybody to vote.


21· · · · · · MR. DuBOSE:· Right.


22· · · · · · MR. BELINFANTE:· And a study was based on


23· · · ·a certain segment of voters.


24· · · · · · MR. DuBOSE:· Is it easier -- it goes -- if


25· · · ·you want, you can put it in the uniformity of







·1· · · ·the, of the voting.


·2· · · · · · I mean there are a number of different


·3· · · ·ways you can link this into our topics, but,


·4· · · ·you know, I've only got 15 minutes to go.· So


·5· · · ·either tell him not to answer or let him


·6· · · ·answer.


·7· · · · · · MR. BELINFANTE:· What was the question


·8· · · ·again?· I'm not, I'm not -- truly trying not to


·9· · · ·waste your time.


10· BY MR. DuBOSE:


11· · · ·Q· · Did your office conduct any research


12· regarding whether online voting registration would


13· be most beneficial to any particular racial


14· demographic?


15· · · ·A· · I'm fine answering that question.


16· · · · · · I'm not aware of that.· If you look back


17· at what I ran on and what we were doing in the


18· office, we said that we wanted to use technology to


19· make the office more efficient.· We certainly did


20· that through online voter registration, which it


21· made it easier for anybody to register to vote.


22· · · · · · We implemented the Firefly system, which


23· made it easier for us to communicate with the


24· counties.


25· · · · · · We did electronic poll worker training.







·1· · · · · · We used videos and different foreign


·2· languages during --


·3· · · ·Q· · So --


·4· · · ·A· · -- the process.· Many other -- you know,


·5· it changed the voter registration system.


·6· · · ·Q· · So, Mr. Kemp, I'm going to ask you to just


·7· kind of limit your answer to my specific question,


·8· because we don't have much time with you.


·9· · · ·A· · I understand.


10· · · ·Q· · And I understand you want --


11· · · ·A· · You were asking me my mindset.


12· · · ·Q· · Sure.


13· · · ·A· · So I was telling you that's --


14· · · ·Q· · Well, I'm asking you whether something


15· happened or not.


16· · · ·A· · Okay.


17· · · ·Q· · All right.


18· · · · · · So same question:· Did your office do any


19· research regarding whether voter registration via


20· smartphone app would be most beneficial for any


21· particular racial demographic?


22· · · ·A· · Not that I'm aware of.


23· · · ·Q· · Same question as to --


24· · · · · · MR. DuBOSE:· Strike that.
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·1· BY MR. DuBOSE:


·2· · · ·Q· · You mentioned a voter registration drive


·3· that was started on college campuses throughout the


·4· State of Georgia?


·5· · · ·A· · I don't believe I mentioned that.


·6· · · ·Q· · What was that called?· The ambassador


·7· program?


·8· · · ·A· · Student, student ambassador, uh-hum.


·9· · · ·Q· · You recall that?


10· · · ·A· · I do recall saying that, correct.


11· · · ·Q· · And that was something that your Secretary


12· of State office initiated?


13· · · ·A· · Correct.


14· · · ·Q· · And the college campuses on which that


15· program was going to be initiated was chosen by your


16· office?


17· · · ·A· · It was actually a high school program.


18· · · ·Q· · Okay.· But the ambassador program is high


19· school.· What was the program whereby your office


20· facilitated registering voters on college campuses?


21· · · ·A· · I wouldn't recall specifically what you're


22· talking about.· The Student Ambassador's Program was


23· designed to help get more -- 17-1/2, 18-year-olds to


24· register to vote and get more people to start using


25· the online system, which was very successful,







·1· because that number doubled in two and a half or


·2· three years, I think it was.


·3· · · ·Q· · So notwithstanding the name of the


·4· program, there were efforts made on certain campuses


·5· to sign up unregistered voters, right?· Certain


·6· college campuses?


·7· · · ·A· · Are you talking about from the official


·8· office standpoint or --


·9· · · ·Q· · Correct.


10· · · ·A· · -- me as a candidate, or both?


11· · · ·Q· · No.· The official office standpoint.


12· · · ·A· · I wouldn't be able to recall that.· I'm


13· sure that probably part of our outreach effort may


14· have been to do that.


15· · · · · · If you had a specific instance that you


16· knew about, that may jog my memory.· But certainly


17· --


18· · · ·Q· · No.· Nevermind.· All right.


19· · · · · · So I want to go back to something we


20· testified -- you testified about a little bit


21· earlier and I made a note about it.


22· · · · · · You understood that one of the groups that


23· you were referencing in this first comment, this


24· first comment, was the New Georgia Project, right?


25· · · ·A· · Well, I certainly knew, knew about the New







·1· Georgia Project at the time.· I didn't know exactly


·2· who all was doing what.· But I would say that's


·3· basically correct from the knowledge that I have.


·4· · · ·Q· · Right.· And at a certain point in time in


·5· September of 2014, you announced an investigation


·6· about activities of the New Georgia Project, right?


·7· · · ·A· · There was an investigation of the New


·8· Georgia Project.


·9· · · ·Q· · Right.· And you made some, some


10· announcements in your capacity as Secretary of


11· State, right?


12· · · ·A· · I'm sure you have the announcement, so I


13· wouldn't -- I'd let those announcements speak for


14· themselves.


15· · · · · · (WHEREUPON, Plaintiff's-Exhibit-157 was


16· · · ·marked for identification.)


17· BY MR. DuBOSE:


18· · · ·Q· · Showing you what has been marked for your


19· deposition as Exhibit 157.


20· · · ·A· · Okay.


21· · · ·Q· · What I'm showing you is a printout of a


22· story from the AJC, and there's a quote in here from


23· you.· I'm going to ask you some questions about it.


24· · · ·A· · Okay.


25· · · ·Q· · If you look about a third of the way down,







·1· it says:· "Kemp, however, said a preliminary inquiry


·2· revealed," quote, "'significant illegal activities'


·3· including," and there's a number of things, "forged


·4· vote registration applications."


·5· · · · · · Do you see that?


·6· · · ·A· · Yes, I do.


·7· · · ·Q· · All right.


·8· · · · · · Now, you acknowledge you made those


·9· statements?


10· · · ·A· · I would acknowledge that the article I


11· have before me has me -- that quote contributed to


12· me.· So I would assume that's correct, yes.


13· · · ·Q· · So at the time you made this statement in


14· September of 2014, there had not been an


15· adjudication that anyone had in fact engaged in any


16· illegal activities, was there?


17· · · · · · MR. BELINFANTE:· Objection.


18· · · · · · We're talking about statements made after?


19· · · · · · Are you going to -- does this go to the


20· · · ·2018 quote or are we --


21· · · · · · MR. DuBOSE:· 14.· We're still on 14.


22· · · · · · MR. BELINFANTE:· Then why are we asking


23· · · ·about --


24· · · · · · MR. DuBOSE:· Asking about the New Georgia


25· · · ·Project.







·1· · · · MR. BELINFANTE:· You're asking about a


·2· ·statement made months after the one that the


·3· ·deposition is limited to.


·4· · · · MR. DuBOSE:· But we're talking about the


·5· ·New -- what he meant, right, about the New


·6· ·Georgia Project.


·7· · · · MR. BELINFANTE:· He doesn't mention the


·8· ·New Georgia Project in this statement, 156.


·9· · · · MR. DuBOSE:· Look, if he -- if he's


10· ·talking about -- if we're going to get an


11· ·understanding of what he meant with respect to


12· ·the minority registration and what they were


13· ·doing, right, we're going to -- we're going to


14· ·need to understand what his entire thought


15· ·process is in getting to that point.


16· · · · MR. BELINFANTE:· I mean --


17· · · · MR. DuBOSE:· But, but we're debating


18· ·things that we got ten minutes left, all right.


19· ·So I know in 10 minutes you're going to cut --


20· ·you're going to cut this thing off.· But we're


21· ·debating things that I think if you just let me


22· ·get through it, I can tie it up.· But if you --


23· ·if you're going to run out the clock on me --


24· · · · MR. BELINFANTE:· No, I'm not, I'm not


25· ·running the clock.· What I want to know is --







·1· · · · · · MR. DuBOSE:· So are you saying that you'll


·2· · · ·let me get through my examination if --


·3· · · · · · MR. BELINFANTE:· I'd like you to ask him


·4· · · ·what he meant.


·5· · · · · · MR. DuBOSE:· I'd like to do my


·6· · · ·examination, is what I'd like to do.


·7· · · · · · MR. BELINFANTE:· I got you, but this is --


·8· · · · · · MR. DuBOSE:· If you're going to -- but if


·9· · · ·you're going to -- you always have to lay a


10· · · ·foundation for a line of questions, all right.


11· · · · · · MR. BELINFANTE:· I'll tell you if I think


12· · · ·there's not a foundation, but, you know, I'm


13· · · ·going to let, I'm going to let -- I'm going to


14· · · ·let it go for a minute, but we need to get back


15· · · ·to the 2014 quote, if that's the scope of the


16· · · ·deposition.


17· · · · · · MR. DuBOSE:· The scope of the deposition


18· · · ·is what he meant in 2014, right.


19· · · · · · MR. BELINFANTE:· Okay.· Yeah, we agree on


20· · · ·that.


21· · · · · · MR. DuBOSE:· All right.


22· BY MR. DuBOSE:


23· · · ·Q· · So at the time this statement was made in


24· 157, Exhibit 157, there had not been an adjudication


25· that anyone had in fact engaged in illegal







·1· activities, right?


·2· · · ·A· · Well, there had -- I believe that's


·3· correct, that had not been adjudicated.


·4· · · ·Q· · You made this statement -- these


·5· statements because you wanted to show that your


·6· office was being tough on voter fraud?


·7· · · ·A· · Well, I --


·8· · · · · · MR. BELINFANTE:· Objection.


·9· · · · · · You're talking about now why he made a


10· · · ·statement in September of 2014, and the


11· · · ·deposition is limited to why he made a


12· · · ·statement in July of 2014.· That's outside the


13· · · ·scope.


14· · · · · · MR. DuBOSE:· Okay.· Are you instructing


15· · · ·him not to answer?


16· · · · · · MR. BELINFANTE:· Unless you can link it


17· · · ·for me better than that, yeah.


18· · · · · · MR. DuBOSE:· Okay.· Look, let's take a


19· · · ·break real quick because I think I need to talk


20· · · ·to Josh about -- because if you interrupt, and


21· · · ·we have probably have lost 10 plus minutes


22· · · ·debating things, whereas if you just kind of


23· · · ·let me go through, I can tie this stuff up.


24· · · · · · So let's take a break, and I probably can


25· · · ·get through everything I have in 10 or 15







·1· ·minutes anyway, but let's just make sure that


·2· ·I'm putting on the record that as I'm laying


·3· ·the foundation for lines of examination, I'm


·4· ·getting objections before I can tie these


·5· ·things up and demonstrate how it's linked to


·6· ·the scope as detailed by the court.· All right.


·7· · · · MR. BELINFANTE:· And I'll just say on the


·8· ·record that I asked you just now to tell me how


·9· ·what he meant in September of 2014 is relevant


10· ·to what he meant in July of 2014, and we're


11· ·going to take a break and talk about it.


12· · · · So let the record reflect that.


13· · · · THE VIDEOGRAPHER:· We're going off the


14· ·record at 11:15 a.m.


15· · · · (A recess was taken.)


16· · · · THE VIDEOGRAPHER:· We are back on the


17· ·record at 11:46 a.m.


18· · · · MR. DuBOSE:· Josh, I've got us down for 11


19· ·additional minutes under the allotted time.


20· · · · We off record requested that we, since you


21· ·and I were kind of going back and forth about


22· ·some stuff, that we tack on by consent an extra


23· ·10 minutes, and you said you would check.


24· · · · Do you have an answer for me?


25· · · · MR. BELINFANTE:· I'll meet you halfway.







·1· · · ·Let's go five, go from there.


·2· · · · · · MR. DuBOSE:· So we're at 15 minutes.· All


·3· · · ·right.· 16.


·4· · · · · · Thank you, Beth.· All right.


·5· BY MR. DuBOSE:


·6· · · ·Q· · The second set of comments that you'll see


·7· in the court order that we've been working from I


·8· think is Exhibit 153, the comments that were made in


·9· 2018.


10· · · · · · You see those?


11· · · ·A· · What --


12· · · ·Q· · And that's on Page 13.· I'm sorry.


13· · · ·A· · Okay, yeah.


14· · · ·Q· · I want to play these comments for you and


15· we're going to go through the same process we did


16· for the first recording.· All right?


17· · · ·A· · Okay.


18· · · · · · (The recording was played as follows:


19· · · · · · "And as worried as we were going into the


20· · · ·start of early voting with the literally tens


21· · · ·of millions of dollars that they are putting


22· · · ·behind to get-out-the-vote efforts for their


23· · · ·base, a lot of that was absentee ballot


24· · · ·requests, they have just an unprecedented


25· · · ·number of that, which is something that







·1· · · ·continues to concern us, especially if


·2· · · ·everybody uses and exercises their right to


·3· · · ·vote, which they absolutely can, and mails


·4· · · ·those ballots in, we got to have heavy turnout


·5· · · ·to offset that."


·6· BY MR. DuBOSE:


·7· · · ·Q· · Mr. Kemp, is that your voice in this


·8· recording?


·9· · · ·A· · Yes.


10· · · ·Q· · You don't contend that this recording has


11· been altered in any way?


12· · · ·A· · Not that I'm aware of, no.


13· · · ·Q· · You don't believe -- excuse me.


14· · · · · · You don't have any reason to believe that


15· that recording you heard today is not an accurate


16· account of the statement you made?


17· · · ·A· · I do not.


18· · · · · · MR. DuBOSE:· Same question of you, Josh,


19· · · ·any objection as to the authentication or


20· · · ·foundation for this recording at this time?


21· · · · · · MR. BELINFANTE:· Not at this time.· I'll


22· · · ·just reserve the right because I don't know how


23· · · ·it was recorded, but I think we're fine.


24· BY MR. DuBOSE:


25· · · ·Q· · Mr. Kemp, do you know who recorded that?







·1· · · ·A· · I do not.


·2· · · ·Q· · Where were you when you made those


·3· statements?


·4· · · ·A· · I'm not positive.· I think it was another


·5· political event.· I believe it may have been a


·6· fundraiser.


·7· · · ·Q· · Do you recall who the fundraiser was for?


·8· · · ·A· · I believe it was for me.


·9· · · ·Q· · All right.· This event was closed to the


10· press, correct?


11· · · ·A· · I assume it was.


12· · · ·Q· · So in this second recording, your


13· statements are a bit different.· You're now focusing


14· on getting out the Republican base as voters, right?


15· · · ·A· · Well, I think, you know, at that point in


16· the campaign was focused on getting out more votes


17· than my opponent, and I was speaking at a


18· fundraiser, not a, you know, Republican Party event.


19· · · · · · MR. DuBOSE:· Just so we complete the


20· · · ·record, as we did with the prior statements,


21· · · ·let's tender the transcript, written


22· · · ·transcript.


23· · · · · · (WHEREUPON, Plaintiff's Exhibit-158 was


24· · · · marked for identification.)
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·1· BY MR. DuBOSE:


·2· · · ·Q· · I show you 158, Mr. Kemp, and that's just


·3· a written transcript of your comments.


·4· · · ·A· · Okay.


·5· · · · · · MR. BELINFANTE:· Just for the record, I'll


·6· · · ·object to the extent there's, I would assume,


·7· · · ·more comments made that's not on the


·8· · · ·transcript, but ask your questions.


·9· · · · · · MR. DuBOSE:· Sure.


10· · · · · · MR. BELINFANTE:· Just a completeness


11· · · ·objection, that's all.


12· · · · · · MR. DuBOSE:· Okay.


13· BY MR. DuBOSE:


14· · · ·Q· · So, Mr. Kemp, here you say, "as worried as


15· we were going into the start of early voting."


16· · · · · · You're expressing your concern here that


17· the early voters you're referencing were primarily


18· voting for Democrats, right?


19· · · ·A· · Right.· I was speaking in the contents of


20· myself, my campaign, and what the other side was


21· doing to turn the vote out for their candidate.


22· · · ·Q· · And this is a set of remarks that you


23· would never make in your official capacity as


24· Secretary of State at the time, right?


25· · · ·A· · Correct.







·1· · · ·Q· · Then you say, quote:· A lot of -- "a lot


·2· of that was absentee ballot requests, they have just


·3· an unprecedented number of that, which is something


·4· that continues to concern us."


·5· · · · · · At this time you didn't specifically


·6· mention minority voters, but, but you had the same


·7· understanding of the democratic voting demographic


·8· as you did when you made your 2014 comments, right?


·9· · · ·A· · Well, I mean I'm talking about them


10· getting more votes than us politically.· It didn't


11· matter what demographic they were.· I mean we knew


12· that there was extensive get-out-the-vote efforts on


13· the other side at the time.· That was certainly a


14· concern that our campaign had and we were dealing


15· with it in a way to help us win the election.


16· · · ·Q· · Right.· And you understood that those


17· get-out-the-vote efforts on the other side, as


18· you've testified, heavily skewed towards recruiting


19· minority voters to show up and vote, right?


20· · · ·A· · Well, I think that was pretty well


21· documented by the media and the individuals that


22· were pursuing those voters.


23· · · ·Q· · Right.· And you understood that to be the


24· case as well when you made the comments, right?


25· · · ·A· · Well, I knew how hard the other side was







·1· working and we had to do the same, which is what my


·2· comments, both of them, speak to.


·3· · · ·Q· · Right.· But my question is a little bit


·4· more specific to that -- than that.


·5· · · · · · I want to make sure that I understand that


·6· at the time you made these comments that the primary


·7· objective of getting out the other side in large


·8· part involved getting out minority voters, right?


·9· · · ·A· · Well, that's what the other side was


10· saying, so I assume that's the case.


11· · · ·Q· · You said that this "is something that


12· continues to concern us."· Who is "us" in that


13· comment?


14· · · ·A· · This is in the second statement?


15· · · ·Q· · Right.· It says, "something that continues


16· to concern us" in the 2018 statement.


17· · · ·A· · I think I was speaking as -- let me just


18· read through that one more time.


19· · · · · · (Witness reviews exhibit.)


20· · · ·A· · Speaking about like I was with we, my


21· campaign, our team from a political perspective.


22· · · ·Q· · You're talking about Republicans, right?


23· · · ·A· · No.· I think more so my, my campaign.· It


24· was my fundraiser, my -- you know...


25· · · ·Q· · Okay.· The concern -- quote, concerning







·1· information that you're talking about in this quote,


·2· did your campaign have access to that information


·3· before it became public?


·4· · · ·A· · I'm not following that.


·5· · · ·Q· · So we're talking about the numbers of


·6· early voting that you're discussing in this quote.


·7· · · · · · Did your campaign have access to that


·8· information before it was made available to the


·9· public?


10· · · ·A· · Well, because of the technology that we


11· implemented under my tenure as Secretary of State,


12· everybody had access to that information.· So it was


13· public.


14· · · ·Q· · So the answer to my question is no?


15· · · ·A· · The answer to my question is our campaign


16· was getting it from the same places that any


17· campaign could get absentee ballot information from,


18· which was public.· The press can get it, campaigns


19· can get it.


20· · · ·Q· · Did you or your campaign call any county


21· officials to ask about early voting turnout?


22· · · ·A· · I would not be aware of that.


23· · · · · · (WHEREUPON, Plaintiff's-Exhibit-159 was


24· · · ·marked for identification.)
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·1· BY MR. DuBOSE:


·2· · · ·Q· · Mr. Kemp, I'm showing you what has been


·3· marked for this deposition as Exhibit 159.· All


·4· right.


·5· · · · · · And I'll just represent to you that this


·6· is a press release from your office in 2016.· All


·7· right.· And I want to focus your attention on the


·8· second paragraph and the -- fifth paragraph, right.


·9· · · · · · You with me?


10· · · ·A· · I'm with you.


11· · · ·Q· · Okay.· And I want to start with the fifth


12· paragraph.· The fifth paragraph says:· This trend


13· was forecast with record-setting early turnout.· In


14· the 45 days prior to the election, 2,418,555


15· Georgians cast their ballots, with 29,147 voting by


16· mail and 2,209,403 voting -- 403 in person.


17· · · · · · Did I read that correctly?


18· · · ·A· · It appears you did, yes.


19· · · ·Q· · Okay.· So, Governor Kemp, can you please


20· tell Judge Jones why, after publicly citing the


21· number of absentee ballots as an achievement of


22· yours in 2016, you were telling Republican


23· supporters privately that the high number of


24· absentee ballot requests in 2018 was a concern?


25· · · · · · MR. BELINFANTE:· Object to the form.







·1· · · ·A· · Well, I think it depends on what the


·2· environment that I was speaking in.· From a


·3· political perspective, I was concerned about the


·4· work that the other side was doing to turn their


·5· voters out, and I was making that point to urge our


·6· folks to do exactly the same.


·7· · · · · · In my duties as Secretary of State, and


·8· because of the many things that we've done over the


·9· years to make it easier for people to register to


10· vote and participate in elections, we were proud of


11· the fact that the records -- you know,


12· record-breaking numbers that we had in the state.


13· · · · · · MR. DuBOSE:· Let's take a short break.  I


14· · · ·think I may be done.


15· · · · · · THE VIDEOGRAPHER:· We're going off the


16· · · ·record at 11:59 a.m.


17· · · · · · (A recess was taken.)


18· · · · · · THE VIDEOGRAPHER:· We're back on the


19· · · ·record at 12:06 p.m.


20· BY MR. DuBOSE:


21· · · ·Q· · Mr. Kemp, we covered a number of topics


22· here today, and thank you for your time and your


23· efforts to answer our questions here.


24· · · · · · We've talked about two statements: one in


25· 2014, one in 2018.· We also have covered things such







·1· as the history of voter suppression here in the


·2· State of Georgia.


·3· · · · · · My question is, why after Shelby came down


·4· did you not make a public statement that your office


·5· would affirmatively protect the rights of minorities


·6· to vote in the State of Georgia?


·7· · · · · · MR. BELINFANTE:· Where is that -- which


·8· · · ·topic are we in for that?· Because your office


·9· · · ·is not SEB.


10· · · · · · MR. DuBOSE:· I'll ask him.


11· · · · · · You can start with the SEB Chair, you can


12· · · ·start with the -- and then can you go to the


13· · · ·Secretary of State, and then you can -- because


14· · · ·I think we've talked about why it's within the


15· · · ·scope for both offices.· Certainly, Secretary


16· · · ·of State, SEB Chair, the comment section of the


17· · · ·judge's order was not limited to his capacity


18· · · ·as SEB Chair.· So I think it's critical that we


19· · · ·get an answer under both hats.


20· · · · · · MR. BELINFANTE:· You want, you want to


21· · · ·break the question down?


22· · · · · · I mean I want you to be able to ask the


23· · · ·question.· That's what I'm saying.


24· · · · · · MR. DuBOSE:· Sure, it's one question.


25· · · · · · MR. BELINFANTE:· Then --







·1· · · · MR. DuBOSE:· So he can answer it first as


·2· ·to his duties as Secretary of State, and then


·3· ·if there's a different answer for his duties as


·4· ·to SEB Chair, he can give that.


·5· · · · If it's the same, he can give that as


·6· ·well.


·7· · · · MR. BELINFANTE:· Not suggesting there is a


·8· ·difference.


·9· · · · Governor, I would instruct you not to


10· ·answer to the extent that it goes outside of


11· ·your role as the Chair of the SEB while you


12· ·were Secretary, or -- or if the question speaks


13· ·to your comments in 2014 and 2018 as set forth


14· ·on Page 13 of the court's order.


15· · · · MR. DuBOSE:· Okay.· I just want to make


16· ·sure I understand the instructions because, as


17· ·I said, the court's order with respect to our


18· ·ability to question him on what he meant with


19· ·respect to the 2014/2018 comments allows us to


20· ·probe his mind state during that relevant time.


21· ·All right.


22· · · · Shelby came down during that time.· All


23· ·right.· So his understanding of minority voters


24· ·as positioned in the State of Georgia during


25· ·that time that he was commenting on minority







·1· ·Georgians -- I mean minority voters and what


·2· ·was happening with them is relevant, and I


·3· ·think we are entitled to understand what his


·4· ·mindset was on that topic during the relevant


·5· ·time frame.


·6· · · · We've got a book end, two comments very


·7· ·related in topic and scope.


·8· · · · MR. BELINFANTE:· The order says you can


·9· ·ask him about what he meant by two statements.


10· ·The question is why did you not make another


11· ·statement.


12· · · · I don't see how that's within the scope,


13· ·but that's the piece you're trying to work


14· ·within.


15· · · · MR. DuBOSE:· Okay.


16· · · · So are you going to allow him to answer as


17· ·SEB Chair but not Secretary of State?


18· · · · MR. BELINFANTE:· I will allow him to


19· ·answer -- I mean I don't want to make the


20· ·question for you.· But I mean so he can answer


21· ·what his understanding of the role of the SEB


22· ·was in response to that question, and I will


23· ·leave it at that.


24· · · · But if you -- you formulate the question


25· ·and we can go from there.







·1· · · · · · MR. DuBOSE:· Let's read the question back


·2· · · ·so the transcript is clean.


·3· · · · · · (The record was read by the reporter as


·4· · · · follows:· "We've talked about two statements:


·5· · · · one in 2014, one in 2018.· We also have


·6· · · · covered things such as the history of voter


·7· · · · suppression here in the State of Georgia.


·8· · · · · · "My question is, why after Shelby came


·9· · · · down did you not make a public statement that


10· · · · your office would affirmatively protect the


11· · · · rights of minorities to vote in the State of


12· · · · Georgia?"


13· · · · · · MR. BELINFANTE:· Mr. Governor, I would


14· · · ·instruct you to not answer that except as it


15· · · ·speaks to your capacity as Chairman of the SEB.


16· · · ·A· · Well, in regards to being the Chair of the


17· SEB, I wouldn't, I wouldn't comment on something


18· like that because I'm the Chair of the Board.  I


19· don't speak for the other members.· Everybody has


20· their own voice in regards to that.


21· · · · · · So, you know, normally any statements that


22· would be coming would not, from my purview, the


23· purview of the office, would certainly not come from


24· the SEB.


25· · · ·Q· · When you say "the office," what office are







·1· you talking about?


·2· · · ·A· · Talking about the Secretary of State's


·3· Office.


·4· · · · · · MR. DuBOSE:· That's all we have.


·5· · · · · · MR. BELINFANTE:· I've just got one thing


·6· · · ·for him on the record.· I think there were some


·7· · · ·questions you asked the Governor about.


·8· EXAMINATION


·9· BY MR. BELINFANTE:


10· · · ·Q· · When you first ran for the statewide


11· office, there was a discussion about running for


12· Secretary of State.· But had you run for statewide


13· office prior to 2010?


14· · · ·A· · Yes.


15· · · ·Q· · And when was that?


16· · · ·A· · In 2006.


17· · · ·Q· · And what office was that for?


18· · · ·A· · Agriculture commissioner.


19· · · · · · MR. DuBOSE:· Fair enough.· Thanks.


20· · · · · · THE VIDEOGRAPHER:· This concludes today's


21· · · ·proceedings.· Three video files were made.


22· · · · · · We're going off the record at 12:12 p.m.


23· · · · · · (Whereupon, deposition concluded at 12:12


24· · · ·p.m.)
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MS. SULLIVAN:  We will go ahead and get started.  I am Rebecca 
Sullivan.  Secretary Kemp was called away and he is stuck in a 
meeting for a few minutes, and given the longevity of the day, 
he asked me to go ahead and kick off the meeting and get 
started.  So we will do that.  I will go ahead and call this 
meeting to order and our first order of business is the 
invocation and the Pledge of Allegiance.  


 We have asked Judge Simpson to lead us in that this 
morning.  


 


INVOCATION 


 


PLEDGE OF ALLEGIANCE  


 


MS. SULLIVAN:  I would like to take this opportunity to welcome 
our newest member of the State Election Board, Seth Harp, who is 
the Senate's appointee to the State Election Board.  We are very 
happy to have you.  I will tell you a little bit about him.  
Senator Harp is an attorney and former member of the Georgia 
State Senate.  He represented District 29 from 2001 until 2011.  
During his time in the Senate, he served on various committees 
including chairman for the education committee as well as the 
judiciary committee.   


 Senator Harp earned a bachelor of science in pharmacy from 
Auburn University and his JD from the Walter F. George School of 
Law at Mercer University.  His professional experience includes 
working as an assistant staff Judge Advocate in the United 
States naval forces and as a principal at Harp Poydasheff Post 
and Sowers, LLC.  He retired as a captain in the United States 
Marine Corps and served in Vietnam from 1966 to 1967.  
Additionally, he has been named Georgia's super lawyer multiple 
times by Atlanta magazine.  Senator Harp currently lives in 
Midland, Georgia with his wife Linda, where he is involved in 
numerous community activities.   


 We're very excited to have him as a member of this board.  
Please join me in welcoming him.   


 


(Applause from the gallery) 
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MS. SULLIVAN:  Our next item on the agenda is the election of 
vice chair.  We are going to move that down later in the agenda 
until Secretary Kemp can join us.  So we will go ahead and take 
a vote on the approval of the minutes from the State Election 
Board meeting of December 23rd, 2016. 


 


MR. WORLEY:  Move that we approve. 


 


MS. SULLIVAN:  I'll second.  All in favor?   


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?  


 


(No response) 


 


MS. SULLIVAN:  The minutes are approved.  We now enter into our 
public comment period of the agenda.  This is a period of time 
if you are here and you would like to speak to the board on a 
general matter, something that is not related to one of the 
cases on our agenda, you will have an opportunity to address the 
board.  We have several comment cards here for people who have 
already signed up to speak.  If anyone else would like to speak, 
please approach the front and fill out a comment card so we can 
recognize you at the appropriate time.  You will each have two 
minutes to speak and I ask that when you are recognized if you 
will come up to this front chair here to my right and use that 
microphone, it would be appreciated.  The first person who has 
signed up to speak is Becky Herrington (phonetic).   


 


MS. HERRINGTON:  Good morning, my name is Becky Herrington.  I 
live at 4586 Pond Lane Marietta, Georgia.  I am here as a 
representative of the citizens called Fair Election Advocacy.  
With the potential of voting machines being perhaps compromised, 
we feel as though there will probably be a lot more absentee 
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ballots in the next election and so what I would like to ask of 
the board is if you would consider a re-design of that absentee 
ballot.  The way that it is designed right now is, you fold it.  
All the voter's personal information is on the outside and many 
people are concerned about their personal information being 
taken.  I would like you to consider that for the next upcoming 
election as well as the use of paper ballots in the most near 
future.  Thank you.   


 


MS. SULLIVAN:  Thank you, Ms. Herrington.  Next we have Isabel 
Hidalgo (phonetic).   


 


MS. HIDALGO:  Good morning, my name is Isabel Hidalgo from 45 E. 
Wesley Rd. NE. here in Atlanta. I took the train this morning to 
come and see you.  I am doing it because I have serious concerns 
about transparency of elections in Georgia.  I am a community 
activist.  I'm involved.  We talk to people.  We have seen how 
first world countries and not even first world countries, since 
the hacking of the Ukraine, changing to paper ballots.  We have 
American competitions of hackers and how many of them it's going 
to take to hack our system.  Our machines in Georgia have been 
graded F- by authorities.  We don't have a verifiable system.  
We have a hackable, non-verifiable system.  I have a concern 
because I think it's a threat to my constitutional right to be 
counted.  So I'm here to ask you to please change this and 
provide Georgians a system, democratic, reliable, verifiable, 
with paper ballots as everyone else is doing; otherwise why and 
who wants to support a system that is hackable.  For the time 
being I just want to add that I will be voting in paper ballots, 
even if it has to be a mail-in ballot, and I'm advising 
everybody to do this and I'm requesting you also do this.  Thank 
you very much. 


 


MS. SULLIVAN:  Thank you, Ms. Hidalgo, for joining us.  The 
third person I have here is Katrina Dinkle (phonetic).   


 


MS DINKLE:  Good morning.  My name is Katrina Bryson Dinkle and 
I live in Fulton County.  Thank you for this public hearing.   
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MS. SULLIVAN:  Could you please state your address?   


 


MS. DINKLE:    Sure.  4784 Rebel Trail in Fulton County.  I'm a 
25 year resident and I started a group called the Georgia 
Sunshine Project.  We want to shine bright light on what we 
believe to be the unsafe voting machine systems here.  The 
Diebold systems are proven to be hackable and we know that 
Kennessaw State was hacked at least two times in the past year.  
Georgia is one of only four states in the country, according to 
my understanding, that doesn't have a paper trail which we think 
is unacceptable.  So I'm here to demand that our votes count.  
We want accountability.  We would really like a paper trail 
before 2018.  Thank you.   


 


MS. SULLIVAN:  Thank you.  We will now move on to our 
investigations report. I'm sorry; we have one more person who 
would like to speak.  Mr. Moorehead.   


 


MR. MOOREHEAD:  Patrick Moorehead.  I am an independent 
candidate for Georgia's 10th district.  I'm requesting that I be 
able to collect online signatures for ballot access from a 
pauperis affidavit to get onto the ballot in my district.  Is 
that at all possible?   


 


MS. SULLIVAN:  After the meeting, I think it would be 
appropriate to speak with the election staff and they can 
address your question at that time.   


 


MR. MOOREHEAD:  Okay.   


 


MS. SULLIVAN:  Thank you.  Are there any other members of the 
audience that would like to speak to the board during this phase 
of the agenda?   


 


(No response) 
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MS. SULLIVAN:  We will move on to the investigation report.  As 
is our custom, first we will take the consent cases and vote on 
these as a block after we pull off any cases that any board 
members would like to consider separately or if any members of 
the audience are here that would like to speak.  First, are 
there any cases on the consent cases that any of the board 
members would like to pull off and address separately?   


 


(No response) 


 


MS. SULLIVAN:  Is there any member of the audience that would 
like to speak regarding one of the consent cases on our agenda?   


 


(No response) 


 


MS. SULLIVAN:  I am going to wait until Mr. Worley arrives.  He 
is walking over now as he generally likes to pull off a case or 
two to discuss and then we will come back and vote on the 
remaining as a block.  Moving on to the letter cases.  We also 
vote on these cases generally as a block.  We will go and first 
see if there are any of the letter cases that any of the board 
members would like to pull off and address individually. 


 


MR. LEWIS:  Madam Chair?   


 


MS. SULLIAN:  Yes.   


 


MR. LEWIS:  Investigation is going to pull case number 2014-099 
to discuss.   


 


MS. SULLIVAN:  Okay.  That is Number 38 -- Tab 38 in our 
materials.  Let's go ahead and discuss that case now.  This is 
SEB Case 2014-099 Houston County Voter ID.  Tab 38 in our 
materials.   
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MS. WATSON:  Tom Pinkston (phonetic) reported on November 4th, 
2014 during the general election that he was not allowed to use 
his Georgia weapon to carry license as identification to vote.  
Mr. Pinkston advised he had used it previously and was allowed 
to vote.  The investigation showed that at the time Mr. 
Pinkston's Georgia weapon to carry license did not contain a 
photograph and thus did not meet the Georgia code.  Mr. Pinkston 
used the ID during the July 22nd, 2014 primary runoff and was 
allowed to vote.  Mr.  Pinkston was correctly advised in 
presenting the same ID in November of 2014 that it was 
insufficient.   


 The recommendation is for the violation against  


Tom Pinkston be dismissed and that Houston County Board of 
election and registration and Joanne Snipes, the Houston County 
election supervisor be issued a letter of instruction for 
violation of O.C.G.A. 21-2-417. 


 


MS. SULLIVAN:  Did any of the board members have any questions 
for Ms. Watson?   


 


(No response) 


 


MS. SULLIVAN:  Is there anyone here in the audience that would 
like to speak regarding this case?   


 


(No response) 


 


MS. SULLIVAN:  So the recommendation again?   


 


MS. WATSON:  A letter of instruction for Houston County board 
election and registration and Joanne Snipes. 


 


MS. SULLIVAN:  Do we have a motion?   







 
 


9 
 


 


MR. SIMPSON:  So moved. 


 


MR. HARP:  Second.   


 


MS. SULLIVAN:  All in favor?   


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?   


 


(No response) 


 


MS. SULLIVAN:  The recommendation is adopted.  Thank you.  I 
believe that we are going to pull SEB Case No. 2015-036 Hart 
County L&A testing public notice for a continuous.  We will 
address that case after at our next meeting.  I was trying to 
wait for Mr. Worley to join us to address these consent cases 
but in the interest of time we will go ahead and vote as a block 
-- is anyone here to speak on any of the consent cases?  I don't 
think I asked that.   


 


MR. LEWIS:  You did.   


 


MS. SULLIVAN:  We will go and vote as a block on the consent 
cases and this will be to dismiss all the cases on the agenda.  
Do we have a motion to dismiss?   


 


MR. SIMPSON:  I move that we adopt the recommendation of the 
investigation staff to dismiss all the consent cases.   


 


MS. SULLIVAN:  I'll second that.  All in favor?   
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(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?   


 


(No response) 


 


MS. SULLIVAN:  That recommendation is adopted.  We will now move 
on to the letter cases.  Is there anyone in the audience that 
would like to speak regarding any of the letter cases?   


 


(No response) 


 


MS. SULLIVAN:  I will take a motion to adopt the recommendation 
of the investigation staff to issue a letter of instruction in 
cases 2013-019 City of Forest Park special election 2013, SEB 
Case No. 2014-039 City of Marietta Cobb County, SEB Case No. 
2014-029 Jones County ID issue, 2014-048 Gwinnett County wrong 
ballot, 2014-068 Emanuel County unauthorized voter, 2014-098 
Fulton County absentee ballots, 2016-039 Catoosa ballot format 
and 2017-014 Fulton County prohibition of photography.  For the 
record,  


Mr. Worley has joined us.  We have voted to dismiss the consent 
cases and now we are addressing the letter cases.  I'm going to 
go ahead and give you this opportunity.  Do you have any of the 
letter cases that you would like to pull off to discuss 
separately?   


 


MR. WORLEY:  No.  Thank you.   


 


MS. SULLIVAN:  Okay, then I will accept a motion to accept the 
recommendation to issue a letter of instruction in those cases.   


 


MR. SIMPSON:  So moved.   
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MR. HARP:  Second. 


 


MS. SULLIVAN:  All in favor?   


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?  


 


(No response) 


 


MS. SULLIVAN:  That motion passes.  Now we will go ahead and 
move on to the investigations report.  We will discuss each of 
these cases individually.  I would like to know if there is 
anyone in the audience that is here to speak on any of these 
cases.  We will take those cases first in the interest of your 
time.  I will call each case and if someone is here to speak on 
that case please raise your hand.  First case is SEB Case No. 
2014-014 New Georgia project - voter registration.  Is there 
anyone here to speak on that case?   


 


(No response) 


 


MS. SULLIVAN:  Thank you.  Case number No. 2014-016 Liberty 
County absentee ballots?   


 


(No response) 


 


MS. SULLIVAN:  Fulton County runoff problems.  That's 2014-047?   


 


UNIDENTIFIED PERSON:  (Signifies) 
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MS. SULLIVAN:  2014-051 Cobb County incorrect ballots?   


 


(No response) 


 


MS. SULLIVAN: 2014-063 Barrow County registration fraud?   


 


(No response) 


 


MS. SULLIVAN: 2014-065 Paulding County deceased voter?   


 


(No response) 


 


MS. SULLIVAN:  2014-066 Elbert County voter registration?   


 


(No response) 


 


MS. SULLIVAN:  2014-076 Fulton County voters turned away?   


 


UNIDENTIFIED PERSON:  (Signifies) 


 


MS. SULLIVAN:  2014-079 Thomas County voting in place of another 
voter?   


 


(No response) 


 


MS. SULLIVAN:  2014-084 voter registration complaint?   


 


UNIDENTIFIED PERSON:  (Signifies) 
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MS. SULLIVAN:  2014-090 Lumpkin County ballot error?   


 


UNIDENTIFIED PERSON:  (Signifies) 


 


MS. SULLIVAN:  2015-002 Cobb County provisional ballots?   


 


(No response) 


 


MS. SULLIVAN:  2015-004 Lowndes County voter registration fraud?   


 


(No response) 


 


MS. SULLIVAN:  2015-006 Greene County buying votes?   


 


UNIDENTIFIED PERSON:  (Signifies) 


 


MS. SULLIVAN:  2015-007 Clarke County?   


 


(No response) 


 


MS. SULLIVAN:  2015-014 Rabun County City of Sky Valley?   


 


(No response) 


 


MS. SULLIVAN:  2015-016 Peach County?   


 


UNIDENTIFIED PERSON:  (Signifies) 
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MS. SULLIVAN:  2015-021 Fulton County?   


 


UNIDENTIFIED PERSON:  (Signifies) 


 


MS. SULLIVAN:  Last one.  Let's start with the new cases.  
Investigator Lewis, if you would like to present those cases.  
I'd like to hold case number 14, the New Georgia Project until 
the end of that set, if that is okay?   


 


MR. LEWIS:  Okay.  We will start with the 2014-047, Fulton 
County.  SOS investigations received several different 
complaints from the attorney general primary runoff issues with 
the election on July the 22nd, 2014 in Fulton.  The complaints 
included multiple reports that received the incorrect ballot 
styles and campaigning within a hundred and fifty feet of the 
poll location.  We actually did find or substantiate allegations 
in three of those complaints so I will discuss those.  Ms. 
Judith Holiday (phonetic) was issued a ballot that was not 
consistent with her statement selection on her voter 
certificate.  The voter certificate indicated she had requested 
a Republican ballot.  There was also an X marked by the 
nonpartisan box on her voter certificate.  The mark indicating a 
Republican selection was initialed but the initials were not 
legible.  Kendra Turner (phonetic)stated that she requested a 
Democratic ballot but she was told that she did not have that 
option when in reality the option in her precinct were Democrat, 
Republican and nonpartisan.  Upon review of Mr. Turner's voter 
certificate, it had both Democrat and nonpartisan selections 
marked.  Ms. Turner was given a nonpartisan ballot to vote.  
Dorothy Chandler (phonetic) stated that she had selected a 
Republican ballot on her voter certificate and she was told she 
could only vote Democrat or nonpartisan.  A review of Ms. 
Chandler's voter certificate indicated both Republican and 
nonpartisan had been selected.  The number of listed voters also 
verified that she had voted a nonpartisan ballot.  We inquired 
of Fulton County and they inquired of their poll workers 
regarding the selection but no one could remember what exactly 
happened with each of these voter certificates.  The incident 
did find Fulton County's officers require the poll workers now 
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initial any changes that they are making to their selections on 
that.   


 We recommend that Fulton County, Richard Baron (phonetic), 
Frank Fidula (phonetic), Nancy Mayo (phonetic), and Dorothy 
Pittman (phonetic) be bound over to the AG's office for the 
listed violations in the report. 


 


MS. SULLIVAN:  Did any members of the board have any questions 
for Mr. Lewis?   


 


(No response) 


 


MS. SULLIVAN:  I believe that we have someone here to speak on 
behalf of this case.  If you would please state your name and 
address for the record?   


 


MR. BROWER:  My name is Dwight Brower and my address is 130 
Peachtree Street.  I think it's been about 30 months since this 
incident actually occurred and things kind of get a little 
fuzzy.  In each case we did go back and look at the voter 
certificates of the complainants.  In each case they did initial 
one, I think, and then changed their mind and changed it to 
another.  We would very much liked to have been able to pull the 
primary voter certificates and distinctly determine how they 
voted in the primary but because of the length of time between 
election of this case and actually arriving at the SEB those 
voter certificates had been destroyed because they met the 
retention.  Again, it's indisputable that the voter certificates 
were changed but our concern is we voted thousands of partisan 
voters in these elections and why were just these three people 
told something that was supposedly different and in fact there 
were no Republican ballot and there was no Democrat ballot and, 
as a result, they had to vote nonpartisan.  So again, we just 
cannot conclusively determine what actually happened out there 
but we do know there were several partisan ballots voted during 
the election. 
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MS. SULLIVAN:  Thank you.  Would anyone else like to speak 
regarding this case?   


 


(No response) 


 


MS. SULLIVAN:  Did any of the board members have any questions 
for Mr. Brower?   


 


(No response) 


 


MS. SULLIVAN:  I will take a motion at this time.   


 


MR. SIMPSON:  I vote we bind this case over to the Attorney 
General's office. 


 


MR. WORLEY:  I second.   


 


MS. SULLIVAN:  Judge Simpson moves we bind this case over to the 
Attorney General's office.  Mr. Worley seconds.  Is there any 
further discussion?   


 


(No response) 


 


MS. SULLIVAN:  All in favor. 


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed? 


 


(No response)   
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MS. SULLIVAN:  That motion carries.  We will move on now to the 
2014-076. 


 


MR. LEWIS:  Yes, ma'am.  That is correct.  Fulton County voters 
turned away.  On November the 5th, 2014, Don Rhodes (phonetic) 
who is the father of electors Connor (phonetic) and Brittany 
Rhodes (phonetic), they are brother and sister, submitted a 
complaint alleging his son and daughter were turned away when 
attempting to vote at their registered precinct.  Both were 
allegedly turned away because they were not registered and were 
denied the option to vote provisional ballots.  Electors 
Brittany and Conner Rhodes registered through the DDS system on 
September 29th of 2014 and Brittany and Connor's names were both 
added to the supplemental list of voters.  That were forwarded 
to Fulton County on November the 2nd, 2014.  Brittany attempted 
to vote on November the 4th and after completing her voter 
certificate, she was told she was not registered.  There was no 
attempt made to contact the election's office or to check the 
supplemental list of voters and no provisional ballot was 
offered to Brittany.  Connor Rhodes, her brother, decided not to 
go vote at all after hearing about his sister's experience.   


 We recommend that Fulton County Richard Baron (phonetic) 
and Mandeline Spain (phonetic) be bound over to the Attorney 
General's office for the listed violations. 


 


MS. SULLIVAN:  Any of the board members have any questions for 
Mr. Lewis?   


 


(No response) 


 


MS. SULLIVAN:  We have someone here to speak on this case, I 
believe.   


 


MR. JONES:  Hello, my name is Ralph Jones.  Address is 130 
Peachtree Street, Atlanta, Georgia 30303.  That is correct.  We 
began to process the (indiscernible) application and we 
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processed it after the books were closed.  They were on the 
supplemental list and, at the time, the board did not contact 
our office or process them through the supplemental list, 
therefore they were not eligible to vote at the time.  Mr. 
Rhodes did not come back to the polls to verify but his sister 
should have been eligible to vote at the time.   


 


MS. SULLIVAN:  Did any of the board members have any questions 
for Mr. Jones?   


 


(No response) 


 


MS. SULLIVAN:  Is there anyone else wishing to speak on this 
case?   


 


(No response) 


 


MS. SULLIVAN:  Is there a motion?   


 


MR. WORLEY:  I move to bind this case over to the Attorney 
General's office. 


 


MR. WORLEY:  I second that. 


 


MS. SULLIVAN:  That recommendation has been seconded.  Is there 
any further discussion?   


 


(No response) 


 


MS. SULLIVAN:  All in favor?   


 


(Whereupon the vote was unanimous.)  
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MS. SULLIVAN:  Any opposed?   


 


(No response) 


 


MS. SULLIVAN:  And that motion passes.   


 


MS. SULLIVAN:  We move on to 2014-084.  That is Tab 51 in our 
binder.   


 


MS. WATSON:  The following complaints were received concerning a 
November 4th, 2014 election in Cobb County.  Elizabeth Story 
(phonetic) reports receiving a precinct card with her correct 
address and poll location but was told at the poll she had to 
drive to a different poll location.  Valerie Beal (phonetic) 
reports problems trying to get registered as a voter in Fulton 
County.  Mr. Richie III (phonetic) reports that he changed his 
address six weeks prior to the election but on election day it 
still had not been changed.  Alex Edward Sanoski (phonetic) went 
to the poll and was told that he had already voted, which he had 
not.  He was told there was nothing they could do and was not 
offered a provisional ballot.   


 The investigation showed that Fulton County elections 
acknowledged that Elizabeth Story (phonetic) was in fact changed 
to the incorrect precinct on October 8th, 2014.  Ralph Jones 
advised that it would be corrected.  Fulton County denies 
receiving a voter registration application for Valerie Beal.  
Fulton County advised that they received a voter registration 
application from James Richie, III after the November runoff 
cutoff date of October the 6th, 2014.  Fulton County located a 
voter certificate for an  


Alexander Sanoski ending in an I and an Alexander Sanosky ending 
with a Y.  Sanoski is not listed, the one with an I, as a 
qualified elector but was allowed to cast a ballot and they gave 
credit to the Sanosky ending in a Y as having voted then denying 
the actual qualified elector an opportunity to vote by telling 
him that he had already voted.  No provisional ballot was 
offered to Mr. Sanoski as a qualified electorate.   
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 The recommendation is for Fulton County registration and 
elections and Joy Brower (phonetic)chief elections division and 
Ralph Jones registration manager be bound over to the AG's 
office for the listed violations. 


 


MS. SULLIVAN:  Did any of the board members have any questions 
for Ms. Watson?   


 


MR. WORLEY:  Ms. Watson, just to be clear, there were actually 
two different Alexander Sanoski's. 


 


MS. WATSON:  Yes.  One with an I and one with a Y and they were 
both on Peachtree Street.  The one with an I has since 
registered to vote.   


 


MS. SULLIVAN:  Do we have someone to speak on this case as well?   


 


MR. JONES:  Ralph Jones, 130 Peachtree Street Atlanta, Georgia 
30318.  Complaint Number 1 was Elizabeth Story (phonetic).  Ms. 
Story was originally registered in Hapeville.  She submitted a 
DDS application.  When staff began to process her application, 
her house number and street number is the same as in the city of 
Atlanta.  The staff chose the incorrect segment in order to 
precinct her, therefore putting her in the incorrect precinct.  
Upon  


Mrs. Storey's call on Election Day, I corrected the problem and 
put her back into her correct precinct. 


 


MR. LOWMAN:  Just for the record, David Lowman, Fulton County 
Attorney's office.  There are four complaints as part of this 
case.  Complaint Number 2 and 3 are found to be no violation.  
Mr. Jones just spoke on complaint Number 1 and I believe Mr. 
Brower will speak to complaint Number 4. 


 


MR. BROWER:  Dwight Brower, 130 Peachtree Street.  Again, on 
complaint Number 4 we have accepted that violation.  The poll 







 
 


21 
 


worker clearly choose incorrectly.  They picked the person whose 
name ended in S-K-I versus S-K-Y.  We have to take the hit. 


 


MS. SULLIVAN:  Any of the board members have any questions for 
Mr. Brower or Mr. Jones?   


 


(No response) 


 


MS. SULLIVAN:  That is quite a coincidence there.  What is the 
pleasure of the board?   


 


MR. SIMPSON:  May I ask a question?   


 


MS. SULLIVAN:  Sure.   


 


MR. SIMPSON:  Complaint Number 4 says that they violated the 
code section when they allowed Alexander Sanoski, an unqualified 
electorate, to cast a ballot and they violated the code section 
when they refused to allow  


Alexander Sanoski a qualified elector to cast a ballot or vote a 
provisional ballot.  Can you explain why we have one person and 
they violated the code section two ways with one person.  Seems 
like it is one way or the other. 


 


MS. WATSON:  There was actually two people.   


Alexander Sanoski with an I and Sanosky with a Y.  So it was two 
people.  The Sanoski with an I at the time was not a registered 
voter and Sanosky with a Y was a qualified electorate.  Sanoski 
with an I went in to vote first and he was about to vote and 
they gave credit to the Sanosky with a Y, when actually the 
Sanosky with a Y went in to vote they said you already voted.  
He said no, I haven't.  They did not give him his provisional 
ballot. 
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MR. SIMPSON:  And they would not give him the provisional 
ballot?   


 


MS. WATSON:  Yes, sir.   


 


MR. SIMPSON:  Okay.  Thank you.   


 


MS. SULLIVAN:  What is the board's pleasure?   


 


MR. WORLEY:  I would make a motion to refer these matters to the 
Attorney General's office. 


 


MR. HARP:  I second that motion. 


 


MS. SULLIVAN:  Is there any other discussion?   


 


(No response) 


 


MS. SULLIVAN:  All in favor.   


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?  And that motion carries.  We will 
move on to the next case which is 2014-090.   


 


MS. WATSON: All right.  This case is from Lumpkin County 
supervisor of elections and chief registrar self-reported that 
the County erroneously sent off 40 official absentee ballots to 
voters during the November 4th general election.  The 
investigation revealed Ashley Peck (phonetic) the election 
supervisor in Lumpkin County reported that approximately 40 
absentee ballots were mailed to three separate incorrect 
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addresses.  When the error was discovered, all 40 of the ballots 
were canceled.  It was discovered that Linda Williamson, 
(phonetic) an employee in the elections office had made an error 
in the Easy Vote system.  14 of the absentee ballots were 
returned in to the office and 26 were never recovered.  The 40 
requests for absentee ballots were reprocessed with the correct 
mailing addresses and mailed.  The lapse in procedure was 
addressed internally by Lumpkin County with employee 
documentation and retraining.   


 Our recommendation is that Lumpkin County elections and 
registration and Ashley Peck, election supervisor and Linda 
Williamson be bound over to the AG's office for consent order to 
document the remedial plan already instituted by Lumpkin County. 


 


MS. SULLIVAN:  Did any board members have any questions for Ms. 
Watson?   


 


(No response) 


 


MS. SULLIVAN:  I believe we have someone here to speak regarding 
this matter.   


 


MS. PECK:  My name is Ashley Peck.  My address is 79 Brandy 
Street in Dahlonega.  We did have an incident where an employee 
made an error in our Easy Vote system and sent multiple ballots 
to three different people.  We have policies and procedures in 
place at the time this happened to prevent this.  She simply 
failed to follow the policies we have established.  When we 
identified the error it was the following day.  I corrected it 
and made sure everyone received their ballot timely.  There were 
no issues or complaints from any voters not receiving their 
ballots.  There was no effect to our election.  In regards to 
this, we did try to retrain Ms. Williamson but we eventually 
terminated her a few days following this incident.  The board 
and myself have put in policies.  We have double checks in place 
because we are a small office.  There are only two people in the 
office, so we can't go behind the other person and check things.  
So we have multiple double checks already in place that were 
established at the time to prevent this from happening.  She 
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just failed to follow them.  So it is our hope that when you 
look at this that you realize that the board of elections and 
myself, the fault does not lie there.  Policies were in place.  
This has not happened since and didn't happen before.  It was 
just an instance where we had an employee that failed to follow 
what we had already established.  Thank you. 


 


MS. SULLIVAN:  Thank you, Ms. Peck, for being here and 
addressing the board.  Before you go, are there any board 
members who would like to ask Ms. Peck any questions?   


 


MR. SIMPSON:  Were all the people that requested absentee 
ballots given them?   


 


MS. PECK:  Yes, sir.   


 


MR. SIMPSON:  So the votes were not paper votes?   


 


MS. PECK:  That is correct.  Everyone that requested a ballot 
was sent one and everything was corrected.   


 


MR. SIMPSON:  Right before the election?   


 


MS. PECK:  Yes, sir.  We actually identified the error the 
following day.  So I made the correction. 


 


MS. SULLIVAN:  What's the board's pleasure?   


 


MR. SIMPSON:  I would move we send a letter of instruction to 
the Lumpkin County board.   


 


MS. SULLIVAN:  Mr. Simpson moves that we issue a letter of 
instruction in this case.  Is there a second to that?   
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MR. HARP:  Second. 


 


MS. SULLIVAN:  Is there any further discussion?   


 


(No response) 


 


MS. SULLIVAN:  All in favor?   


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?  And that motion carries.  Moving 
right along here to 2015-006, Greene County.   


 


MS. WATSON: On February 3rd, 2015, two complaints involving the 
special election for House District 120 held in Greene County on 
January 6th, 2015, were received.  The first complaint alleged 
voter fraud during the January 6th, 2015 special election and 
February 3rd, 2015 special election runoff.  The second 
complaint alleged that Greene County elections office tabulated 
votes early during the February 3rd, 2015 special election 
runoff.  Investigations showed a number of individuals were 
interviewed regarding the allegations of vote buying.  There was 
insufficient evidence to substantiate the violation of the 
Georgia code.  As to the second allegation of early tabulation, 
election supervisor Mike Malone (phonetic) stated that he 
intended to early tabulate the February 3rd, 2015 special runoff 
election for the absentee mail-in and early votes only at 6:45 
p.m. but inserted the end card which resulted in the overall 
election being tabulated prior to 7 p.m. Mr. Malone stated he 
placed a notice of early tabulation in the courthouse but failed 
to notify the Secretary of State's office in writing of the 
early tabulation.   


 We recommend Greene County board of elections and 
registration, Mike Malone, election supervisor, be bound over to 
the AG's office for the listed violations. 
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MS. SULLIVAN:  Any board members have any questions for  


Ms. Watson?   


 


(No response) 


 


MS. SULLIVAN: I believe we have someone to speak on this case. 


 


MS. GRANT:  Good morning, my name is Andrea Grant and I'm an 
attorney for Greene County board of elections and registration.  
My address is 504 Bowers Street in Royston, Georgia and with me 
I have the current supervisor,  


Kathleen Mayers (phonetic) and she will have to give you her 
address.   


 


MS. MAYERS:  I live at 1831 Arbor Bridge Rd., Greensboro, 
Georgia. 


 


MS. GRANT:  First of all, I want to thank the investigators for 
being so prompt in calling us back and providing us with 
information that we needed to handle, something that occurred 
with a supervisor that is no longer with Greene County.  I would 
like to mention to the board that  


Mr. Malone did cooperate with the investigators in getting 
written responses to them and everything and did admit that the 
written notification was not sent to the Secretary of State.  
However he did give oral notification to  


Ms. Holly Smith (phonetic).  Being that that's not what the 
rules say.  He did have an attempt to contact the Secretary of 
State regarding the early absentees.  The County cooperated with 
the investigators.  They admitted their errors.  There has not 
been any alleged problems because of this as to the election 
results and hence the Greene County Board of elections and 
registrations would like to ask for a less evasive measure than 
to be turned over to the Attorney General's office.  They have 
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put steps in place and have a very competent staff now and they 
really strive to have fair and reliable elections.   


 So therefore we ask that one of the less evasive actions 
under 21-2-31.1(a) be issued rather than being turn over to the 
Attorney General's office. 


 


MS. SULLIVAN:  Thank you, Ms. Grant.  Would you like to speak?   


 


MS. MAYERS:  I would like to say that I worked for  


Mr.  Malone for a couple of years and he strived hard to make 
sure that we were in compliance and it was definitely a 
(indiscernible) and we will ensure not to ever repeat it again.  
Thank you. 


 


MS. SULLIVAN:  Thank you.  Did any of the board members have any 
questions for Ms. Grant or Ms. Mayers?   


 


(No response) 


 


MS. SULLIVAN:  Is there a motion?   


 


MR. WORLEY:  I make a motion to bind this case over to the 
Attorney General's office. 


 


MS. SULLIVAN:  Is there a second?   


 


MR. SIMPSON:  I second.   


 


MS. SULLIVAN:  Is there any further discussion? 


 


(No response) 
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MS. SULLIVAN:  All in favor. 


 


(Whereupon the vote was unanimous.) 


 


MS. SULLIVAN:  Any opposed?  And that motion carries.  Thank you 
for being here.  We have next on the agenda 2015-014, Rabun 
County, City of Sky Valley. 


 


MS. WATSON:  In March 2015 complainant alleged that candidate 
Charles Lively (phonetic) with the Sky Valley City had voted in 
Richmond County during the November 4th, 2014 general election 
then submitted a candidacy affidavit on January 12th 2015 
declaring residency in Sky Valley, Georgia for the two previous 
years.   


 Investigation showed a residency hearing was held on 
February 27th, 2015, of Charles Lively by the Rabun County 
elections office in which he was declared eligible as his intent 
was to make Sky Valley his residents.  Mr. Lively had purchased 
a home in Sky Valley in December of 2012.   


Mr. Lively and his wife owned a second home in Richmond County, 
Georgia.  The Richmond County home was listed for sale in 2013.  
Mr. Lively stated that as of May 2013 it was his intent to make 
Sky Valley his permanent home.  In October of 2014, Mr. Lively 
changed his driver's license to Rabun County.  On November 4th, 
2014, Mr. Lively went and voted in Richmond County in the 
general election completing a voter certificate that he was a 
resident of Richmond County.  In December of 2014, Mr. Lively 
registered to vote in Rabun County.  Mr. Lively stated that he 
changed his voter registration to Rabun County because the mayor 
asked him to fill an unexpired term of a deceased councilman.  
He later was told that an appointment could not be made and a 
special election would need to be held, so Mr. Lively decided to 
run.   


 We recommend that Mr. Charles Lively be bound over to the 
AG's office for the listed violations. 
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MS. SULLIVAN:  Let the record reflect that Secretary Kemp has 
joined us.  Did any of the board members have any questions for 
Ms. Watson?   


 


(No response) 


 


MS. SULLIVAN:  I believe we have some individuals who will speak 
on this case. 


 


MR. DICKERSON:  We do.  Thank you very much.  My name is John 
Dickerson.  My address is PO Box 1408, Toccoa, Georgia 30577. I 
will have Mr. Lively give you his address.   


 


MR. LIVELY:  171 Sun Valley Cir. Sky Valley, Georgia.   


 


MR. DICKERSON:  First of all, we appreciate your staff being so 
cooperative.  I want to make a couple of additions to the 
information given by your staff.  That information is as 
follows; Mr. Lively and his wife went to register to vote in 
Rabun County in October of 2014.  They were told there were two 
ways to vote in the November election and was given information 
by the Rabun County election superintendent that they could vote 
in Richmond County.  They voted in Richmond County as is 
correctly reflected.  Mr. Lively also qualified to run for the 
city Council of Rabun County.  In doing so he certainly executed 
the verification of his residency.  There is slight error in the 
information given by the staff and that is as follows; Mrs. 
Lively actually owns the home in Richmond County.  It is not in 
the name of Mr. Lively.  Also, I think it is important to 
understand that the city councilors in Sky Valley receive no 
pay.  Receive no benefit whatsoever.  It is almost statutory 
that no good deed goes unpunished.  Mr. Lively qualified to run 
in the City of Sky Valley.  What we would like is for the board 
to consider a lesser punishment as opposed to having this matter 
referred to the AG's office.  We do understand the precedence.  
The Tybee Island case.  I have read that case and I think the 
distinction is that Mr. Lively and his wife, who is here, and I 
will state in my place that they both will give sworn testimony 
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if asked that they were instructed by the Rabun County elections 
superintendent that they could vote in Richmond County and they 
did.  Thank you very much. 


 


MS. SULLIVAN:  Thank you.  Any of the board members have any 
questions for Mr. Dickerson?   


 


MR. WORLEY:  Mr. Dickerson, as I understand, the issue is not 
whether they could vote in Richmond County but the fact that Mr. 
Lively executed an affidavit saying that he had lived in Rabun 
County for two years. 


 


MR. DICKERSON:  That is exactly why there is a discrepancy 
between those executed verifications.  It's just a matter of 
(indiscernible).  Of course, he voted in Richmond County in 
November 14th.  He executed verification that he was a resident 
of Richmond County.  No doubt. 


 


MR. HARP:  Sir, what form of identification did you submit?   


 


MR. DICKERSON:  In Richmond County.  I will have him respond to 
that. 


 


MR. LIVELY:  I'm sorry.  What was the question?   


 


MR. HARP:  What sort of identification did you submit?  Like a 
driver's license or something like that?   


 


MR. LIVELY:  Yes.  


 


MR. HARP:  What did the driver's license show?   
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MR. LIVELY:  At that time it said Richmond County.  I think that 
is correct.  I had to give that particular one and they messed 
that up, the form.  But I've voted in Richmond County for 50 
years. 


 


MR. HARP:  Thank you. 


 


MS. SULLIVAN:  Any other questions from the board?  


 


(No response) 


 


MS. SULLIVAN:  Thank you for being here.  What is the pleasure 
of the board?   


 


MR. SIMPSON:  I think we need to be consistent with these cases.  
The fact is we have had a case like this.  So I would move to 
bind it over. 


 


MR. HARP:  I second that. 


 


MS. SULLIVAN:  Any further discussion?   


 


MR. WORLEY:  I agree that we have to be consistent with the 
precedence that we have established.  So I intend to vote to 
bind it over as well. 


 


MS. SULLIVAN:  A motion has been made and seconded.  All in 
favor?   


 


(Whereupon the vote was unanimous.) 
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MS. SULLIVAN:  Any opposed?  And that motion carries.  Thank you 
both for being here today.  We will take a five minute break so 
we can catch the Secretary up on where we are on the agenda.  So 
if you will just bear with us for about five minutes. 


 


(Off the record at 10:03 a.m.) 


 


(Back on the record at 10:08 a.m.) 


 


MR. SECRETARY:  Welcome back everyone.  Good morning, as  


Ms.  Sullivan said let the record reflect that the Chair, 
Secretary Kemp, is back from a meeting.  I apologize for not 
being here this morning as well.  We had a State Properties 
Commission meeting downstairs that started at nine o'clock.  So 
it is glad to be back with you.  I know it has already been 
mentioned but I wanted to also welcome my former colleague Seth 
Harp.  Did a few tours of duty in the Georgia state Senate so we 
are glad to have him on board with the State Election Board.  We 
will continue moving on with our investigative report.  I would 
like to call SEB Case No. 2015-016 which is Number 58 in our 
binder. 


 


MR. WATSON: In this case Tom Loral (phonetic) reported that the 
interim Peach County election supervisor,  


Ms. Marcia Gosier (phonetic) campaigning against the East Watson 
Perimeter (phonetic) election.  Investigation showed a number of 
individuals were interviewed regarding the allegation that 
election supervisor Marcia Gosier (phonetic) was actively 
campaigning against the East (indiscernible) and found that 
there was insufficient evidence to substantiate a violation of 
the Georgia code.   


 A second allegation centered on a negative Facebook post 
that was posted by that election supervisor.  The post did not 
mention anyone by name and was not dated.   


Marcia Gosier advised that she did post a comment that was not 
referenced directly to anyone and it was made on her on time and 
not in the capacity of the election supervisor.  Marcia Gosier 
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was advised that she did have (indiscernible) in the Peach 
County school system.   


 A third allegation that Marcia Gosier requested a vote no 
sign be posted on the Peach County Boys and Girls Club could not 
be substantiated.  During the investigation an allegation made 
by Darryl Fenderman (phonetic) that several individuals had not 
received absentee ballots.  This was investigated and found to 
be unfounded.  However during a review of absentee ballot 
applications by our investigators we discovered the following 
issues; twenty-eight of the absentee ballot applications were 
without the election date, ten were accepted without the 
signature or the mark of the voter, six were accepted without 
the signature or the  relationship of the relative requesting a 
ballot, ten were accepted without the registrar or absentee 
ballot clerk entering the date received, thirty-six were without 
signature of the registrar or absentee ballot clerk certifying 
the application and on two the clerk or board of registrars did 
not write the reason for rejection on the application, did not 
notify the applicant in writing the ground for ineligibility and 
did not retain a copy of the notification.  If was also found 
that election documents had not been delivered and secured to 
the Superior Court clerk.   


 We recommend Peach County office of elections and Marcia 
Gosier, interim election supervisor be bound over to the AG's 
office for the listed violations. 


 


MR. SECRETARY:  Any questions from the board for Ms. Watson?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Anyone else wishing to speak on 
this matter?   


 


MR. SHERLOCK:  Mr. Secretary, Joel Sherlock.  I'm here on behalf 
of the Peach County Board of Elections.  My office address is 16 
East Agency St., Roberta, GA. 31078.  With me is board member 
Donn Coylle (phonetic) and he would like to give his address.   
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MR. COYLLE:  2741 Highway 96, Fort Valley, Georgia. 


 


MR. SHERLOCK: I am here on behalf of the Peach County board of 
elections.  I am not here on behalf of the respondent Marcia 
Gosier.  I just want to make that clear up front. We are not 
here to contest the factual findings of the investigators.  What 
I am here to do is to point out what the board of elections 
found and what they did during and after the fact with the 
allegations against Ms. Gosier.  These were acts that were done 
surreptitiously by  


Ms. Gosier.  When they were discovered the board took the issue 
to the board of commissioners in Peach County to have her 
removed but unfortunately under our local act the board of 
commissioners have sole responsibility for the hiring and firing 
of the election supervisor therefore that vote was taken on 
political lines.  She was retained.  More allegations were made 
against Ms. Gosier.  It was brought to the board of 
commissioners again.  Again she was retained.  The third time, 
after acts both inside this investigation and outside this 
investigation occurred, the board of elections finally succeeded 
in having her removed and replaced.  The election employees have 
received two hours of training and we have a new election 
supervisor.  Based upon the remedial actions by the Board of 
Elections, their acknowledgment of what has occurred, I don't 
think that, as it pertains to the board of elections, that this 
case needs to be bound over to the AG's office.  I cannot speak 
on behalf of Ms. Gosier.  Thank you.   


 


MR. SECRETARY:  Any questions for Mr. Sherlock?   


 


MR. WORLEY:  So just to be clear, the board of commissioners 
eventually voted to remove Ms. Gosier?  


 


MR. SHERLOCK:  Yes, sir.  On the third attempt by the board of 
elections they did.  


 


MR. SECRETARY:  Anyone else wishing to speak?  Yes, ma'am.  Come 
on up.  I believe you had a question for counsel?   
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MR. SIMPSON:  Yes.  


 


MR. SECRETARY:  Ma'am, hold on one second.  Mr. Simpson? 


 


MR. SHERLOCK:  I brought Mr. Coylle in case you have any 
questions on factual issues related to the board.   


 


MR. SIMPSON:  While this was being done no one with the board of 
elections was aware of it?   


 


MR. SHERLOCK:  At the beginning they were not aware.  As they 
became aware is when they kept going back to the board of 
commissioners to have her removed. 


 


MR. SIMPSON:  You said it was being done surreptitiously; 
explained that a little further?   


 


MR. SHERLOCK:  There were things that were done that were 
outside the knowledge of the board of elections that are not in 
this investigation.   


 


MR. SIMPSON:  Thank you. 


 


MR. SECRETARY:  Anyone else wishing to speak?   


 


MS. GOSIER:  Marcia Gosier, my address is 286 San Jerrald, Dr. 
Fort Valley, Georgia 31030.  First, I want to apologize for my 
tardiness.  I tried to get here on time, but -- I'm not sure 
where we are in this matter.  So is there any way that you all 
could give me a review as far as the questions that were raised 
so that I could respond?   
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MR. SECRETARY:  We actually just got started.  Ms. Watson 
presented the case and then Mr. Sherlock spoke on behalf of the 
Peach County Elections Board and now it is your turn to speak to 
us in regards to this matter. 


 


MS. GOSIER:  The information I received about the charges, there 
were some claims that were made and from the paper that I 
received they were substantiated.  In the process of the 
investigation, of course, because these items affect the 
absentee ballots, the absentee ballots and applications were 
reviewed.  I was hired as the elections registration assistant 
in June of 2014.  In December of 2014, the election supervisor 
resigned and I stepped into an interim election supervisor role.  
There was no one else in the office.  I performed three duties 
from December 2014 until July 17 of 2017.  I was still the 
elections registration assistant, the interim election 
supervisor and the interim County registrar.   


 The first election was the East (indiscernible) that was 
held on March 15th of 2015.  It was my first election.  I did 
nothing maliciously as far as the application process on the 
absentee ballots.  I did the best that I could do.  There was 
one instance with the applications where it stated that I did 
not enter the date that the application was received.  The 
election that was not allowed to go forward with issuing the 
absentee ballot if the date is not entered.  The first date that 
we started sending out the absentee ballots, the Governor made a 
call because that was during the blizzard and I contacted my 
liaison as protocol.  The Secretary of State's office was closed 
due to the weather.  So I reached out to neighboring counties.  
So that's how I entered my first set of actual absentee ballots.  
There were some things I just want to convey that I sincerely 
did not know.  I was not placed in a favorable environment and 
again, I did the best I could do in those 2 1/2 years that I 
served in the capacity.  The mistakes that I made I have greatly 
realized.  I assure you.  If you want to look back at my 
absentee ballot applications, you will see that those mistakes 
were corrected.  The information that should have gone to 
Superior Court I was in ownership of that.  I used an outdated 
form.  That was not brought to my attention until the 
investigation began.  As soon as it was brought to my attention 
by the investigator, I was able to place my hands on those forms 
and I took up that information and boxed them and sealed them 
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and signed them and turned them in to the Superior Court.  So 
that's just where everything stands.  As you all are aware, I am 
no longer employed by Peach County commissioners.  I was 
terminated for falsifying a police report, which I have not ever 
been charged with falsifying a police report.  Since I have not 
been charged, therefore I have no conviction on that matter.  
Mr. Coylle, here, we work together but Mr. Coylle has never been 
supportive of me.  I did not need Mr. Coylle to be supportive of 
me.  I was still able to do my job to the best of my ability.  I 
was not paid for performing the duties.  I loved doing 
elections.  I believe everybody has a right to the democratic 
process and again, I just want to convey to you-all that I never 
did anything maliciously and I always made sure that I corrected 
those mistakes. 


 


MR. SECRETARY:  Thank you, Ms. Gosier for being here.  Any 
questions for Ms. Gosier? 


 


(No response)   


 


MR. SECRETARY:  Anyone else wishing to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  Any discussion or recommendation from the board?  


 


(No response)  


 


MR. SECRETARY:  Ms. Watson, you recommend binding over; correct, 
the board and Ms. Gosier?   


 


MS. WATSON:  Yes. 


 


MS. SULLIVAN:  I move that we accept that recommendation. 
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MR. SIMPSON:  Second.   


 


MR. SECRETARY:  We have a motion by Ms. Sullivan to bind over 
and a second by Mr. Simpson.  Any other discussion? 


 


(No response) 


 


MR. SECRETARY:  Hearing none, all in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.)  


 


MR. SECRETARY:  All opposed same sign?  And that motion carries 
and we have bound that case over.  Thank you-all for being here 
today.   


 I believe that's got all of our investigative cases except 
for the New Georgia Project and the Fulton County case for 
people that are here today.  So we are going to move back up to 
the top of the agenda.  Number 42 in our binders.  I call SEB 
Case No. 2014-014.  Again, Number 42 in our binders.  Mr. Lewis?   


 


MR. LEWIS:  Thank you, Mr. Chairman.  On May the 6th, 2014, the 
Secretary of State's office investigations division opened an 
investigation on voter registration activity into some 
canvassers with the New Georgia Project.  SOS received multiple 
complaints from County election offices who reported having 
received voter registration applications from the canvassers 
that were alleged to have been giving fraudulent information and 
deemed to be suspicious by the reviewing election officials.  
There were a total of 16 counties around the state reporting the 
issues with voter registration applications submitted by New 
Georgia Project.   Let me just quickly run through that this 
list of counties for you.  Athens-Clarke, Bartow, Cobb, Coweta 
DeKalb, Butts, Douglas, Effingham, Fulton, Gwinnett, Muscogee, 
Paulding, Putnam, Carroll and Toombs.  From those counties we 
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received approximately 208 voter registrations.  The 
investigators were able to locate and interview 44 of those 
applicants whose name appeared on 53 of the VRAs submitted by 
the New Georgia Project.  There were some duplications.  When 
interviewed, the 44 applicants they confirmed that 53 of those 
voter registration applications submitted in their names 
contained false information or forged signatures.  Those 53 
fraudulent VRAs were then compared to the canvasser's 
transmittal sheet obtained from the New Georgia Project.   


 The comparisons helped us identify 25 New Georgia Project 
canvassers who were responsible for submitting the canvass 
sheets associated with these fraudulent VRAs.  Investigators 
were able to locate and interview 14 of those canvassers who 
submitted fraudulent VRAs to the County offices.  All of the 
nine had submitted false information and the documentation 
supports that they were responsible for the transmittal sheets 
in submitting the VRA's.  While the remaining 11 canvassers were 
identified by name and supporting documentation, with 
transmittal sheets being associated with the fraudulent voter 
registration applications, we were unable to locate or interview 
them or even to verify that those people existed.   


 The evidence in this case revealed the following; 25 New 
Georgia Project canvassers were identified as submitting canvass 
sheets signed by each canvasser that contained voter 
registration applications as having been identified as 
fraudulent by the elector listed on the voter registration 
application.  There are also three family members that we 
identified of applicants who were found to have submitted five 
of those VRAs with fraudulent information.  In addition to the 
specific violations I identified in this case, I have invited 
the Director of Muscogee County board of elections and 
registration, Nancy Boren, to offer her experiences and the 
experiences of her office in dealing with many of these 
fraudulent and otherwise problematic voter registration 
applications.  An introduction of fraudulent voter registration 
applications causes a ripple effect in the voter registration 
process that can adversely affect registered voters and those 
voters who are attempting to register to vote for the first 
time.  Ms. Boren?   
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MR. SECRETARY:  Ms. Boren, if you would like, we will just let 
you use the podium to make it a little easier if you have notes.  
Welcome. 


 


MS. Boren:  Good morning, Secretary Kemp and members of the 
State Elections Board.  My name is Nancy Boren.  My address is 
3111 Citizens Way, Columbus, Georgia.  I am the director of 
elections and voter registration in Muscogee County where I have 
served in that capacity for 22 years.  Columbus, Muscogee County 
is a combined board of elections and registration with 
approximately 105,000 active, registered voters.  Thank you for 
the opportunity to address this body concerning the impact of 
the more than 20,000 voter registration applications received 
from New Georgia Project by this office in the second and third 
quarters of 2014 and 2016.  I would like to highlight for you 
some of the problems we encountered and share with you how we 
handled them.  Applications we received from these canvassers 
were difficult to process, missing critical information, 
contained duplicate registration submitted within days of each 
other.  Often it was five or more applications dated one or two 
days apart.  Some of the them contained different dates of birth 
by one day or a different date of birth by one year and they 
affect our operations even today.   


 A review of the 3,112 pending voters for Muscogee County 
reflect examples of these applications.  The results of the 
difficulties we faced with these forms we continue to face 
today.   


 In 2014, my staff and I met with New Georgia Project and 
other organizations to help them review the deficiencies we were 
finding on the forms that they were submitting to provide 
insight into what we needed to complete the applications.  We 
agreed to produce for them a weekly pending voter list for them 
to pick up each Friday so that they could review their 
deficiencies noted.  This would have provided an opportunity for 
them as well as the people that they register to get that 
applicant registered.  These weekly reports were never picked 
up.  We met again with the same organization in 2016 to review 
procedures and exchange operational suggestions for improvement 
because we support the vigorous registration process but within 
legal guidelines.  Due diligence is required to verify a voter's 
driver's license number that ended up being incorrect and street 
names that were either nonexistent or that we couldn't find at 







 
 


41 
 


the end of a cul-de-sac.  The amount of time required to do this 
research was four times what it took to process a normal voter 
registration application with verifiable information.  Critical 
resources, of course, as many of you election officials know, 
were used to process these registrations.  We worked for six 
weeks, seven days a week, twenty-four hours around the clock.  
We had three shifts to process these applications.  Duplicate 
registrations were received with the same demographical 
information but with different signatures.  Since absentee 
ballot applications, returned absentee envelopes or petitions 
require signature verification to be counted, we are in the 
quandary of which signature to count or which signature to look 
at on these application forms.   


 The result is either denying an application, a ballot or a 
petitioner's signature or accepting them incorrectly based on 
the signature.  We have forms where the signatures do not match 
the name on the form.  For example, James Brown is the name on 
the form but the signature on the form is Mary Smith.  Again, 
the problem is verification of signature.  The most important 
thing that I would like for you to remember is that this is not 
a victimless crime.  From the number of hours required to verify 
information to ensure that citizens are eligible to register to 
vote, to the voters whose application for an absentee ballot 
could be denied because the signatures do not match.  We must 
require compliance and accountability from these organizations 
that register people to vote.  They cannot do it in a vacuum.  
The snowball effect of those tens of thousands of voter 
registration forms will continue to influence how we operate for 
many years to come.  Again, thank you for the opportunity to 
address you today.  I will be happy to answer any questions that 
the board may have. 


 


MR. SECRETARY:  Thank you for being here, Ms. Boren.   


Mr. Lewis, let me just ask you, do you have anything else to 
present to the board before we get any questions?   


 


MR. LEWIS:  Just the recommendation, sir.   
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MR. SECRETARY:  All right, well why don't you make the 
recommendation and then I will let both of you standby for 
questions from the board. 


 


MR. LEWIS:  All right, sir.  We believe based on the 
documentation of the electors and interviews conducted regarding 
these voter registration applications that the listed 
individuals are responsible for the submission of fraudulent 
voter registration applications.  We recommend the following 
canvassers Rita Upshaw (phonetic),  


Shawvez Hines (phonetic), Chrishanda McDonnell (phonetic), 
Jodell Regar (phonetic), Quandez Milton (phonetic), Keneta 
Birdsall (phonetic), Chantezia Logan (phonetic), Cranshaw 
Jackson (phonetic), Mya Hill (phonetic), Jasmine Roberts 
(phonetic), Rodney Joyner (phonetic), Shakice Ross (phonetic) 
each be bound over to the AG's office for the listed violations 
under their names.   


 We would also recommend that Elain Ogletree Battle 
(phonetic) an NPG canvasser be bound over for the violation 
listed under her name, the 21-2-220 and that Alshonda C. Johns 
(phonetic) be bound over to the AG's office, the New Georgia 
Project canvasser for board rule violation.   


 In addition to that, family members related to the 
applications that were received that were fraudulent  


April Hilliard (phonetic), Michael Logan (phonetic),  


Damond Hatfield (phonetic) we recommend that those individuals 
also be bound over to the AG's office.  Since we were unable to 
locate and interview or notice the remaining 11 canvassers in 
order to properly establish their participation in these events 
we are not making any recommendations for them at this time.  
However, they are included in your report as respondents for 
related code violations. 


 


MR. SECRETARY:  Do we have any questions for Mr. Lewis from this 
board?   


 


(No response) 
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MR. HARP:  Mr. Lewis or Ms. Boren either one, in your 
investigation did you ascertain who was the supervisor or who 
was the agency that was having these young people committed out 
and doing the voter registration drive?   


 


MR. LEWIS:  Our understanding of the structure from the New 
Georgia Project that it is not a corporate entity.  It is a 
project with the Georgia nonprofit called Third Sector 
Development Inc.  In order to accomplish the task of canvassing 
the New Georgia Project contracted with at least two entities 
that we know of.  Phil strategies (phonetic) and (indiscernible) 
Labor.  We do not know if these contractors have any affiliation 
with either of these.  It appears that the individual canvassers 
were contractors for either Phil Strategies or Hardly Group 
(phonetic) but most of the canvassers did not recall who paid 
them, who they responded to.  The canvassers were a day-to-day 
situation.  They would work.  If they did a good job that day, 
they were invited back the next.  It was kind of a very fluid 
situation with the canvassers.  There was really no way to 
establish an employee, employer relationship with those 
individuals.  So we looked at it as they were independent 
contractors working for either one of these groups. 


 


MR. HARP:  Was there any effort to try to ascertain -- was this, 
like, a group or an individual that came in to Muscogee County 
and recruited these people or were they recruited outside of 
Muscogee County and brought in?   


 


MR. LEWIS:  I think most of them heard about the New Georgia 
Project and went by the County office, from what I understood, 
to sign up to be able to participate in this.  So it was mostly 
word of mouth. 


 


MR. HARP:  It seems that we're going after the pushers and not 
the kingpin.  I sure would like to know who the kingpin is and 
assess a serious fine against that person or persons that are 
doing this.   
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UNIDENTIFIED SPEAKER:  Can you restate the question?  We can't 
hear back here. 


 


MR. HARP:  I assume there was an effort made to try to get to 
the bottom of this; is that correct?   


 


MR. LEWIS:  Yes, sir.   


 


MR. HARP:  Of the young people that were involved in this and I 
understand most of them were young people, were they from 
Muscogee County?   


 


MR. LEWIS:  They were from all over.  We had 16 counties that 
were involved.  Muscogee was just one of the counties involved 
in this. 


 


MR. HARP:  I noticed in just doing my rough math, I think we had 
-- I'm from Muscogee County.  We had 52 violations out of 208?   


 


MR. LEWIS:  Yes, sir.  That is correct.   


 


MR. HARP:  We were best in the quarter with all the violations 
and I'm trying to find out, again, is an effort going forward to 
try to get to the bottom of where these things come from. 


 


MR. LEWIS:  Well, as I was saying, the setup was murky and 
rather shadily set up.  The New Georgia Project had other groups 
that were contracting with these canvassers on a day-to-day 
basis.  So there was no clear line associating the canvassers 
with an employment relationship that we could establish so we 
could go after the people above the canvassers. 
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MR. HARP:  Did the people that were hiring these canvassers or 
these folks, was there an effort from their part, the people 
that were hiring them, to instruct the young people of how and 
what should they do when they register these people?   


 


MR. LEWIS:  Well, we got a wide variety of comments on that.  
Some said it was very little training that was offered and some 
said that they did receive training.  So depending upon who you 
spoke with was the response you got regarding the training.   


 


MR. HARP:  I don't have any further questions. 


 


MR. SECRETARY:  Any other questions for Mr. Lewis?   


 


MR. WORLEY:  First of all, I had a question for Ms. Boren.  You 
said there were 20,000 applications that were submitted by the 
New Georgia Project in 2014 and 2016? 


 


MS. BOREN: Yes.   


 


MR. WORLEY:   Of those 20,000, how many would you describe as 
problematic?   


 


MS. BOREN: I couldn't apply a percentage but it was roughly 
10,000 in 2014 as well as 2016.  If you consider problematic the 
same handwriting on hundreds of thousands of registration forms 
then I would say 80% of the applications submitted were 
problematic because they were the same handwriting, they 
contained duplicates that had same dates of birth but different 
by one number either on the day or either on the year.  They 
contained information -- Dew (phonetic) Name Street.  We do not 
have a Dew Name Street in Columbus, Muscogee County.  So 
problematic 80% or more and I'm being conservative at 80%. 
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MR. WORLEY:  Is it your understanding if I am helping someone 
fill out a voter registration application and I fill out all 
their information correctly and they sign the application, is 
there anything wrong about that?  Illegal about that?   


 


MS. BOREN:  If you fill out the application and the voter signs 
it and then you in the area where you assist that voter then 
there is not a problem.  When you fill out the application 
yourself using someone else's signature two, three or four times 
and it's not their signature and then we receive it, that's the 
problem. 


 


MR. WORLEY:  Right.  I understand that.  But just the fact that 
the information contained on the form is in the same handwriting 
is not problematic, is it?   


 


MS. BOREN:  Not if it is the same handwriting on the form that 
is the same writing on the signature. 


 


MR. WORLEY:  Right.  I'm not asking that question.  This is my 
question.  Aside from the signature, if the same handwriting is 
on the form but the signatures are different, presumably 
original, that's not a problem; correct?   


 


MR. BOREN:  Unless it is a duplicate registration and we already 
have a registration on file for that voter and that signature 
does not match what we already have on file for that voter.   


 


MR. WORLEY:  I understand that.  Here's my question:  You said 
80% of these were problematic because a lot of the handwriting 
was similar.  Did you mean the handwriting on the substance of 
the form or the signature itself?   


 


MS. BOREN:  The handwriting on the entire form.  The substance 
on the form as well as the signature. 
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MR. WORLEY:  Okay.  So of those 20,000 forms that were 
submitted, how many of those people were actually able to vote?   


 


MS. BOREN:  Actually able to vote?   


 


MR. WORLEY:  How many of them were accepted by your office as 
valid applications?   


 


MR. BOREN: Well, we had to process every application.  We had 
applications that were missing addresses, missing names, missing 
dates of birth.  If you look at our pending voter list, as I 
mentioned, we have 3100 pending voters.  If you look at that 
list and that is public record, you can see the registrants or 
the people who are on that pending list who are missing 
information. 


 


MR. WORLEY:  So, then are you saying of the 20,000 applications 
that you received in this two year period, only 3,000 of them 
were not able to vote eventually?   


 


MS. BOREN:  I'm saying that they could be on the pending list 
and they could be a voter that may not be a voter because they 
are on a pending list. 


 


MR. WORLEY:  I get that but here's my question.  Of the 20,000 
applications that you received, 80% of which you said have 
problems of some sort, how many of those people were eventually 
allowed to become a registered voter of those 20,000 people?   


 


MS. BOREN: I do not know those numbers directly off the top of 
my head.  I do know that our number of registered voters 
increased dramatically but how many of those had complete 
information, I could not say at this point.  That is available 
through a record and I would have to request that report. 
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MR. WORLEY:  Well, are you having difficulty getting it?   


 


MS. BOREN: Absolutely not. 


 


MR. WORLEY:  I would be very interested in getting that 
information.  Thank you.   


 


MR. SECRETARY:  Any other questions?   


 


MR. HARP:  I have one for Ms. Boren.  Ms. Boren, on the voter 
registration form, is there a block to be checked saying that 
the person had someone assist them in filling out the form?   


 


MS. BOREN:  Yes.  Someone can assist a person in filling out a 
voter registration form. 


 


MR. HARP:  If you had 5,000 forms and that block was checked and 
they could all have been the same handwriting on that, could 
they not?  As long as they had different signatures?   


 


MS. BOREN:  Correct. 


 


MR. HARP:  Were any of the forms of this 20,000 -- did any of 
them have any indication that they were assisted in having the 
form filled out?   


 


MS. BOREN:  For them?   


 


MR. HARP:  Uh-huh.   


 


MS. BOREN:  Yes.  There were a few.  Absolutely. 
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MR. HARP:  Few, meaning -- give me a ballpark.   


 


MS. BOREN:  A thousand, ballpark. 


 


MR. HARP:  We had 20,000 applications and 1,000 had that block 
filled out but the others had this regularity that you talked 
about; is that correct?   


 


MS. BOREN:  Correct. 


 


MR. HARP:  Thank you, Ms. Boren.   


 


MR. SECRETARY:  Any other questions for Ms. Boren? 


   


(No response) 


 


MR. SECRETARY:  I have a couple of things for Ms. Boren.  First 
of all I would like to ask you how did it make you feel to be 
working so hard to process -- well, first of all, help this 
group to get people registered.  Explain the process and the 
problems that you-all were having and then actually being 
accused of not processing these applications. 


 


MS. BOREN:  Well, certainly it's our job.  Part of our job is 
registering people to vote.  The second meeting that we had with 
New Georgia Project in March of 2016 there was a group of about 
ten of us who met and we had suggestions for them.  Of course, 
they had suggestions for us.  We talked about picking your 
timing when you do these voter registration drives but they 
wanted to begin the registration drive in March and April when 
we were in the middle of the presidential primaries as well as 
the general primary that we had in May.  So when I say that my 
staff -- and I have my staff here.  When I say they worked for 
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six weeks without a day off.  All night long shifts and 
weekends.  We did it because we knew that was our job and we 
wanted to provide for every citizen an opportunity to cast a 
ballot. 


 


MR. SECRETARY:  Do you feel like you were being accused of not 
processing registrations even when those registrations have 
Alabama addresses?   


 


MS. BOREN:  Yes, I do.  We received a number of voter 
registration forms because of our proximity to Alabama.  We are 
right on the Alabama line.  We received a number of applications 
for Alabama not knowing what to do with those applications 
because we have an Alabama registrant on a Georgia form.  We 
actually forwarded those application forms to Alabama.  Not sure 
what they did with them but we obviously could not do anything 
with them. 


 


MR. SECRETARY:  The last question I had was where did the first 
complaint come from?  There were allegations of forgeries and a 
lot of these problems -- because I know in the Secretary of 
State's office we had also been working with these groups when 
we were getting early complaints.  Not necessarily violations 
but complaints about how this process was going forward and I 
know he worked with the group to try to make sure they 
understand the laws.  How they needed to do the registrations to 
make sure there are not any problems but the actual first 
complaints that you-all got for violations, do you remember 
where those came from?   


 


MS. Boren:  Our complaints came from two places.  One, telephone 
calls from citizens who had received information that they had 
registered to vote and they did not register to vote.  Some of 
our cases and I'm not sure if Investigator Lewis would like to 
share those or not, were from people who -- I did not fill out a 
form.  I don't know where they got my information.  This is not 
my last name.  This has not been my last name for 20 years.  
What are you trying to do?  What is your office trying to do 
because the canvassers would walk around with a register-to-vote 
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T-shirt so, obviously, people thought they were members of our 
staff.  So we received complaints from citizens in our community 
who were approached by these people either at parks where they 
were exercising, a number of places where they approached them 
saying, hey, do you want to register to vote.  Members of my 
staff where approached asking if they wanted to come to work.  
When they asked them what do you have to do to work they said 
well, you just have to register people to vote.  If you bring a 
certain number of forms we pay you and you are invited back the 
next day.  Obviously, they came back and reported that 
information.   


 The second biggest complaint that we got was from the NAACP 
because they were involved with New Georgia Project in trying to 
help register people to vote.  That is who we met with in our 
office was NAACP and representatives from New Georgia Project to 
help tighten down the process and help them understand what we 
needed to do our job. 


 


MR. SECRETARY:  Any other questions for Ms. Boren?   


 


(No response) 


 


MR. SECRETARY:  Any questions for, Mr. Lewis?   


 


MS. SULLIVAN:  I have a question that may actually be directed 
to our counsel.  I would like to follow up on Senator Harp's 
earlier line of questioning.  It seems to me in almost all of 
these cases that we hear when there is in individual that has 
somehow, we believe, violated the election law.  It is never 
only the individual that we bind over to the AG's office.  It is 
everyone in the line of supervision, and as you attempted to 
make an effort to determine who these canvassers that are 
respondents in this case were employed by, I would like to know 
and maybe counsel can address this.  Is it within the board's 
authority to take any further actions, perhaps subpoena payroll 
information for the entities that we are aware that are 
associated with this project?  Is that a possibility for us?  I 
would like to recommend to the board to take every effort that 
we can to determine where these violations occurred.   
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MR. SECRETARY:  Let me just interject real quick before we get 
the information from the Attorney General's office.  


Mr.  Lewis can you speak to us again just so it's clear on the 
recommendations you brought forward, the questions that came up 
from Senator Harp and Ms. Sullivan as to why some of the third-
party groups were not in the recommendation?  Just so we, kind 
of, have that clearly.   


 


MR. LEWIS:  Yes, sir. As I said, New Georgia Project -- 


 


MR. SECRETARY:  Let me let Mr. Worley interject.   


 


MR. WORLEY:  Before you do that, I just wanted to express my 
concern and maybe you can answer this in the context of that 
same answer.  Am I correct that when this complaint was 
originally filed in 2014 The New Georgia Project was named as a 
respondent?   


 


MR. LEWIS:  They were named certainly as a group as far as a 
respondents.  We were still trying to determine who the 
respondents were.  So certainly we inquired into the New Georgia 
Project about the activities.  They are not currently listed as 
a respondent.   


 


MR. WORLEY:  I understand they are not currently listed as a 
respondent but they were initially named as a respondent.  That 
is why the case always held in the title, the New Georgia 
Project.   


 


MR. LEWIS:  We agree it.  That is correct.   


 


MR. WORLEY:  So it seems to me if they were named at the time 
and that was done with -- the case attracted a lot of publicity 
at the time and they are not being dealt with at all in this 
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report, to me there's something wrong with that.  Either you put 
the evidence in there about their alleged involvement or their 
lack of involvement if you have been able to determine that they 
were not established in their involvement, just as a matter of 
fundamental fairness.  You need to say this is what we found and 
it does not establish a violation.  If it doesn't or if it does 
you need to put that in there.  I don't think it's fair or the 
correct procedure to just come back with the canvassers and not 
try to determine other responsibility or clear those folks from 
responsibility.  If it's just that these canvassers are out on 
their own, maybe they thought they had an incentive to do as 
many registrations as possible, maybe they weren't supervised 
properly but I think responsibility has to be established.  That 
was more than just a question, so thanks for your patience. 


 


MR. LEWIS:  Yes, sir.   


 


MR. SECRETARY:  You want to speak to the question and give 
commentary as well?   


 


MR. LEWIS:  Yes, sir.  Like I was saying, the New Georgia 
Project is not a corporate entity as I answered Mr. Harp 
earlier.  It is a project of the Georgia nonprofit called Third 
Sector Development and as a part of that to accomplish their 
canvassing objective the New Georgia Project contracted with at 
least two of those entities that we know of, Phil Strategies and 
The Hardly Group.  We do not know if these contractors had any 
affiliation with each other.  It does appear that individual 
canvassers were contractors of one of those two organizations 
and as I said, it was a day-to-day thing.  You went out and did 
a good job, you were invited back the next.  We reviewed them as 
contract employees.  We felt like we have identified the 
individuals who are most responsible for the transmittal of 
these fraudulent voter registration applications in citing these 
canvassers.  If we had found or been able to uncover information 
that there was a causal link to the groups that we could have 
followed up with, we certainly would have done that.   
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MR. WORLEY:  Well, Mr. Chairman, it's my view that the report 
needs to indicate that.  That you could not establish a causal 
link.  It just needs to be dealt with.   


 


MR. SECRETARY:  Ms. Sullivan, did you have anything else you 
wanted to add or did you want to hear from Ms. Correia?   


 


MS. SULLIVAN:  (Inaudible) 


 


MS. CORREIA:  Certainly the investigators can try to subpoena 
records if they want to go that route.  I think it is highly 
unlikely that we can tie back charges about how a particular 
voter registration form was filled in to an agency that is just 
recruiting individuals to go out and increase voter 
registration. 


 


MS. SULLIVAN:  Thank you. 


 


MR. SECRETARY:  Anything else from the board for Mr. Lewis or 
Ms. Boren?   


 


(No response) 


 


MR. SECRETARY:  Is there anyone else wishing to speak on this 
matter?  Yes, sir?  You will have to come up again and give your 
name and address for the record.   


 


MR. MOOREHEAD:  Patrick Moorehead, 580 Weboro, Conley, Georgia.  
I had a question with regards to pay structure for these 
canvassers.  It seems to me based on your statement where they 
would be invited back the next day and the woman's statement 
about they will be paid if they did so many applications that 
there was an incentive provided by their employer to fill out, 
well, fraudulent forms.  It seems like there's a deeper crime 
there.  Like Mr. Harp said, I'd like to see the kingpins gone 
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after more than just these canvassers which were young people 
that don't have money and need a job.  I just want to make that 
comment and I was curious about the pay structure of these 
organizations. 


 


MR. LEWIS:  I think I already answered the question about the 
pay structure.  We felt like they were contract employees with 
the individual groups that were doing and none of that 
information was provided to us that would state otherwise.  
You're talking about being paid for a certain amount?   


 


MR. MOOREHEAD:  Yes, exactly.  Were they paid per application, 
per voter registration application or were they paid on an 
hourly basis?   


 


MR. LEWIS:  We did not uncover any evidence that they were paid 
per voter registration application, which would be against the 
law. 


 


MR. MOOREHEAD:  Okay.   


 


MR. SECRETARY:  Any questions for Mr. Moorehead?   


 


(No response) 


 


MR. SECRETARY:  Thank you for being here.  Anyone else wishing 
to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  All right, Mr. Lewis, you want to go over the 
recommendations again?   
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MR. LEWIS:  Yes, sir.  As I stated, we believe based on the 
documentation collected and the interviews conducted regarding 
these voter registration applications that the listed 
individuals are responsible for the submission of fraudulent 
voter registration applications and we recommend the following 
NGP canvassers, Rita Upshaw (phonetic), Shawvez Hines 
(phonetic), Chrishanda McDonnell (phonetic), Jodell Regar 
(phonetic), Quandez Milton (phonetic),  


Keneta Birdsall (phonetic), Chantezia Logan (phonetic), Cranshaw 
Jackson (phonetic), Mya Hill (phonetic),  


Jasmine Roberts (phonetic), Rodney Joyner (phonetic), Shakice 
Ross (phonetic) each be bound over to the Attorney General's 
office for the listed violations under their names in the 
report.  We also recommend that Lane Ogletree Bradley, NGP 
canvasser, be bound over to the Attorney General's office for 
violation of 21-2-220, failure to assist and sign that they 
assisted and that Osandasy Jones (phonetic), NGP canvasser, be 
bound over to the Attorney General's office for violation of 
state board rule and for the related family members who 
submitted fraudulent voter registration applications, we 
recommend that April Hilliard (phonetic), Michael Logan 
(phonetic) and Dana Oakfield (phonetic) also be bound over to 
the Attorney General's office for the  violations listed in 
their names.   


 Let me just say once again, since we were unable to locate 
and interview or notice the remaining 11 canvassers in order to 
properly establish their participation, we are not making any 
recommendations for them at this time.  However, they are 
included in the report as respondents for the related code 
violations. 


 


MR. SECRETARY:  All right, we have the recommendation.  Do we 
have any other discussion from the board?  A motion?   


 


MR. SIMPSON:  I move we accept the recommendation to bind the 
case over to the Attorney General's office. 


 


MR. SECRETARY:  Judge Simpson moves to bind over.   
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MS. SULLIVAN:  Second. 


 


MR. HARP:  I second that motion.   


 


MR. SECRETARY:  Ms. Sullivan seconds first.  Any other 
discussion?   


 


MR. WORLEY:  I would like some clarification either from  


Mr. Lewis or counsel.  Assuming that we bind over these 
respondents, does that leave the case open with the other 
respondents and will the investigative office report back to us 
with another report as to one way or the other about the 
culpability of those respondents?   


 


MR. SECRETARY:  Mr. Lewis, you want to answer that?   


 


MR. LEWIS:  At this time there's no intention to further 
investigate the matter.  We attempted to identify those 
individuals in the initial investigation and weren't able to do 
so through data searches or locations.  They are listed there 
but we will not -- unless there is other information that comes 
to light we can do a follow-up of that.   


 


MR. WORLEY:  No, I'm not talking about the individuals -- the 11 
people that you decided not to bind over or recommend binding 
over.  The other respondents who might have initially been 
found.  That is the New Georgia Project.  Is the matter of the 
New Georgia Project itself still pending or not and are we going 
to get a report either stating what charges can be made against 
the New Georgia Project or the reasons why charges can't be made 
against the New Georgia Project?   


 


MR. LEWIS:  This is the report as completed and presented to the 
board in reference to this case.   
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MR. WORLEY:  Well, then, can you explain why the report itself 
doesn't described why it's not possible to (indiscernible) the 
New Georgia Project or why the report doesn't exonerate the New 
Georgia Project. 


 


MR. SECRETARY:  We'll let me ask you this:  Did we notice the 
New Georgia Project for this hearing?   


 


MR. LEWIS:  No, sir.  They are not respondents in the case as 
presented and they were not noticed even though I think our 
general counsel did provide them with a letter and a copy of the 
report so that they would know that the case was being heard 
today but they were not officially noticed as respondents.   


 


MR. WORLEY:  But weren't they originally noticed as respondents 
when the case began?   


 


MR. LEWIS:  They were inquired with.  The notice of respondents 
only occurs when you get ready to present the case. 


 


MR. SECRETARY:  Which one is common practice?  We get the 
complaint on all different things and then we do an 
investigation and then we have to have, in your eyes, probable 
cause to move forward with the case which is where we are today. 


 


MR. WORLEY:  Okay.  So, then we are clear that there is no 
pending complaint against the New Georgia Project?   


 


MR. LEWIS:  They are clear.  Should be clear.  They were 
provided with a copy of the report as well.   


 


MR. SECRETARY:  They are not noticed as a respondent?   
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MR. LEWIS:  They are not.  But we went above and beyond that and 
did notify them even though they are not respondents.  We 
provided them with a copy of the report as a notification that 
they could come here.   


 


MR. WORLEY:  I understand that but just to be clear, The New 
Georgia Project itself was never named as a respondent and are 
no longer the subject of the investigation. 


 


MR. LEWIS:  That's correct. 


 


MR. SECRETARY:  Any other questions or discussion from the 
board?   


 


(No response) 


 


MR. SECRETARY:  We have a recommendation and a second to bind 
over the named respondents.  All those in favor signify by 
saying, "aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign?  And that motion carries 
and we have bound those over.  All right, we will now move to 
SEB Case No. 2015-021, which is the Fulton County polling place 
case.  Number 59 in our binder.  Ms. Watson?   


 


MS. WATSON:  On March 17th, 2015, Renée Bates (phonetic) 
submitted a complaint alleging that Joseph Mcghee Tennis center 
Fulton County precinct 10M was not open and set up by 7 a.m. to 
accept voters for the March 17th, 2015 special election.  The 
polls were found to be open at 7 a.m., however there was an 
issue with creating voter access cards that created a delay in 
voting.  It was discovered the polls had the incorrect express 
poll for the precinct.  The delay was not explained to the 
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complainant who requested her ID back and left the poll and 
returned later in the day.  The express poll issue was corrected 
within an hour.  During the time, six voters later voted on 
provisional ballots.   


 The investigations supervisor, Mr. Hall, conducted the poll 
inspection at this location and discovered that the poll 
managers (indiscernible) were filled out but not signed.  The 
notice for elderly or disabled person sign was not observed.  
The (indiscernible) device was not properly connected to the DRE 
machine.  No posting of photo identification requirements and 
express poll operators advised that they did not know how to 
create a voter access card to generate a magnified ballot.   


 We recommend Fulton County Board of Elections and 
Registration Richard Barron (phonetic), election supervisor and 
the Joseph McGee poll managers be bound over the AG's office for 
the listed violations. 


 


MR. SECRETARY:  Any questions for Ms. Watson?   


 


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak?   


 


MR. BROWER:  Dwight Brower, address is 130 Peachtree Street, 
Atlanta, Georgia.  Based on the investigation, that is correct 
the polls did open on time.  Mrs. Bates and her daughter were 
not offered a provisional ballot simply because during the 
process of trying to determine what happened with the express 
poll, she requested her ID back and she and her daughter angrily 
stormed out of the polls and the six trailing voters that were 
there to vote were offered and did receive provisional ballot 
and voted.  It is also important to note, Ms. Bates and her 
daughter came back later to vote.  Also along the lines of the 
inspection conducted by the state investigator, we would like to 
contest a couple of those.  Specifically violation 21-2-99, 
stating that the poll workers were not adequately trained to 
properly code a voter access card.  That is incorrect.  All of 
the staffers are trained in that regard.  We do have some basic 
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poll workers and they do not attend the express poll operator 
class.  No they were not, if you queried them, probably be able 
to tell them how to create a DWD card for an impaired person.  
The second one is 21-2-379, we did have a DRE unit there in the 
building for an impaired voter.  Yes, we understand that the DWE 
(phonetic) card cable that connects to the express poll may have 
not connected but I think the violation basically said we did 
not have a unit in the poll for impaired voters.   


 


MR. SECRETARY:  Any questions for Mr. Brower?   


 


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak?   


 


(No response) 


 


MR. SECRETARY:  Any other discussion or recommendation from the 
board?   


 


MS. SULLIVAN:  I move that we accept the recommendation. 


 


MR. SECRETARY:  Ms. Sullivan moves to accept to bind over.  Do 
we have a second?   


 


MR. WORLEY:  Second.   


 


MR. SECRETARY:  Mr. Worley seconds.  Any other discussion?   


 


(No response) 


 







 
 


62 
 


MR. SECRETARY: Hearing none, all in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
Thank you for being here today.  On my agenda it has us going 
back to 2014-016, which is Number 43 in our binder.   


 


MR. LEWIS:  That is correct, Mr. Secretary.  I have letters here 
that I received last night that I would like to present to the 
board from the attorney of record in this case,  


Kelly Davis' statement that she wanted to present to the board 
on behalf of the County.  Ms. Watson is going to pass those out 
at this time.   


 The complainant made multiple complaints regarding the 
processing of absentee applications and the mailing of absentee 
ballots by Liberty County.  An evaluation of the absentee 
ballots from the May 20th, 2014 election found that eighty 
electors had absentee ballot applications that were not signed 
or certified.  That three absentee ballot envelopes did not have 
the date or the hour receipt of the ballot on the envelope and 
was not signed or certified.  A Mr. James Murray (phonetic) 
advised that he went to the poll to vote on May 17th because he 
had lost his absentee ballot.  He was told without the absentee 
ballot to turn in, he could not vote.  Mr. Murray stated he was 
not offered the opportunity to sign an affidavit regarding the 
lost ballot so he left without casting a ballot that day.  Mr. 
Murray's wife, Michelle Murray (phonetic), went to vote on 
Election Day and experienced the same situation as her husband 
did when he attempted to vote.  Only after she asked for an 
affidavit was she allowed to complete and cast her ballot.  It 
was also discovered during the investigation that the election 
documents had not been submitted to Liberty County Superior 
Court clerk as stated in election code.   


 We recommend that Liberty County and (indiscernible) be 
issued a letter of instruction regarding O.C.G.A. 221-2-388, 
cancellation of absentee ballots of electors who are present in 
the election precinct during primaries and elections to 
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reinforce proper procedure regarding those ballots and that 
Liberty County and Ellen Olden (phonetic) be bound over to the 
AG's office for the remaining violations. 


 


MR. SECRETARY:  Any questions for Mr. Lewis? 


 


(No response)   


 


MR. SECRETARY:  Anyone else wishing to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Do we have any discussion or a 
recommendation from the board?  I would move to accept the 
recommendation.  Do we have a second?   


 


MR. WORLEY:  Second. 


 


MR. SECRETARY:  Have a second by Mr. Worley.  Any other 
discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
We have accepted the recommendations.  We will move to case 
number 2014-051, Number 45 in our binder.  Mr. Lewis?   
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MR. LEWIS:  This is the Cobb County incorrect ballot case.  On 
July 22nd, 2014 Kenneth Field (phonetic) voted in Cobb County, 
Georgia at the Chestnut Ridge precinct.  When voting he 
completed a voter certificate requesting a Republican ballot but 
received and voted a nonpartisan ballot in error.  Mr. Field did 
request a Republican ballot on July 22nd and was given a 
nonpartisan ballot.  He did not notice the error until he after 
he had cast his ballot in the DRE.  Mr. Field notified the poll 
worker and was provided with a Republican provisional ballot 
that he also (indiscernible).  The provisional ballot was not 
counted in the end as Cobb County elections determined at that 
time that he had already voted.  Thomas Sneed (phonetic) also 
experienced a similar issue.  Mr. Sneed was issued a Republican 
ballot but ended up voting nonpartisan.  The voter access cards 
for he and his wife, Anne (phonetic), were mishandled in some 
fashion by the poll workers with each of them ending up with the 
other's card and they had requested different ballots.  So he 
ended up casting a nonpartisan ballot instead of a Republican 
ballot and his wife ended up casting a nonpartisan which she did 
ask for.  Cobb County advised that they had conducted training 
of the poll workers at this location to reinforce the express 
poll procedures that same day that this occurred so that it 
would not happen in the future.   


 We recommend that Cobb County, Ms. Edwards (phonetic) and 
Francine Bailey (phonetic), Beverly Fundbunk (phonetic), be 
bound over to the AG's office for the listed violations. 


 


MR. SECRETARY:  Any questions for Mr. Lewis?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Anyone else wish to speak on this 
matter?   


 


(No response) 
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MR. SECRETARY:  Seeing no one.  Any other discussion or a 
motion? 


   


(No response) 


 


MR. SECRETARY:  What were the recommendations, again, Mr. Lewis?   


 


MR. LEWIS:  That Cobb County, Ms. Edwards (phonetic) and 
Francine Bailey (phonetic), Beverly Fundbunk (phonetic) all be 
bound over to the Attorney General's office for the listed 
violations in the report. 


 


MR. SECRETARY:  Was there any part of this where we were going 
to recommend a letter?   


 


MR. LEWIS:  No, sir.  Not to my knowledge. 


 


MR. SECRETARY:  Okay.  Any other discussion or questions?   


 


(No response) 


 


MR. SECRETARY:  Do we have a motion?   


 


MR. WORLEY:  I make a motion to bind this over to the Attorney 
General's office. 


 


MR. SECRETARY:  Mr. Worley moves we bind over.  Do we have a 
second?   


 


MR. HARP:  I second that.   
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MR. SECRETARY:  Senator Harp seconds.  Any other discussion?  


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
Next case is 2014-063, which is Number 46 in our binder.   


   


MR. LEWIS:  Barrow County registration fraud case.  On October 
the 8th, 2014, the Barrow County elections office submitted two 
individual complaints alleging voter registration fraud.  The 
first concerned Sandalin Sanders (phonetic) attempting to 
register on three different occasions during 2014 while she was 
under sentence for felony conviction.  In one of those attempts 
she also used a false name.  The second allegation was regarding 
three suspicious voter registrations for separate individuals at 
the same address submitted with similar handwriting.  
Investigations revealed Ms. Sanders had completed voter 
registration at DDS when she applied for a driver's license on 
January the 10th, 2014.  Ms. Sanders submitted a second voter 
registration application on August the 10th when a person 
visited her mother's residence in Winder, Georgia registering 
people to vote.  Ms. Sanders third attempt to register was 
submitted in Atlanta on September the 3rd when she was 
approached by a person on the street registering people to vote.  
When Ms. Sanders was interviewed she advised that she did not 
know she was still under felony sentence when she completed the 
registrations.  She also advised she used the wrong name the 
last time and provided that information to the person in Atlanta 
because they were pressuring her to register to vote.  However 
she stated she did sign the voter registration form for 
submission.   


 Court records confirmed Ms. Sanders was under sentence for 
felony conviction in Fulton County at the time the three voter 
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registrations were submitted.  The other three suspicious voter 
registrations with the same address were found to be for Ronald 
Hall (phonetic), Richard Cox (phonetic) and Anthony Holt 
(phonetic).  It was determined that all three were in a facility 
operated by a company called Tentilus (phonetic).  The facility 
had an audit that found them deficient in providing registration 
opportunities for their residence.   


 In an attempt to comply with the audit, the facility 
instructed employees to take four residents to the library to 
get them library cards and register them to vote.  The employees 
were given no other training other than the instructions to take 
the individuals.  So they took the four individuals to the 
library.  The employees completed the voter registration 
application for the residents as they were non-verbal and 
physically handicapped and unable to complete the applications 
on their own.  The CEO and Director of Tentilus, Randy Nezbit 
(phonetic) was contacted and she states, she was not well 
informed about voter registration process after their audit but 
at the time of this report she had made herself aware of the 
policies.   


 We recommended Sandalin L. Sanders be bound over to the 
Attorney General's office for violation of 21-2-216, 
qualification of electors and 21-2-561, false registration and 
21-2-562, fraudulent entries.  We would also recommend that the 
Tentilus employees, Shadreka Wise (phonetic),  


Ralph Simpson (phonetic), and Brandy Russell (phonetic) be 
issued letters of instruction for violation of 21-2-220, 
application of registration when they failed to sign that they 
assisted the residents in registering to vote.  We would also 
recommended that the Autobum Public Library and an employee 
there, Belinda Altwater (phonetic) be issued letters of 
instructions on processing the voter registration applications 
for the violations that are listed in the report. 


 


MR. SECRETARY:  All right, any questions for Mr. Lewis?   


 


MS. SULLIVAN:  I would like to make an inquiry.  This case was 
precipitated by an audit in that a state-wide agency gave 
regarding a group who were registering employees so that this 
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employer was actually cited for not moving forward with this 
registration process; correct?   


 


MR. LEWIS:  I think their audit brought this to their attention. 


 


MS. SULLIVAN:  I wonder if a lot of these agencies are 
encouraging this and are going to do audit findings for failure 
of these employers to give opportunities for these voters to 
register whether or not we should provide some kind of 
instruction.  This is, obviously, extraordinary circumstances 
where you have nonverbal people who are mentally disabled, it 
seems unfair for the state to hold them accountable for 
something when they're not providing them instruction about how 
to properly follow the law.  I'm just wondering is that 
something we can look into in this type of situation, providing 
that information?   


 


MR. SECRETARY:  I don't know if Mr.  Harvey wants to speak to 
this but I assume this is from some lawsuit that we have.  It is 
not requiring state agencies to do that?   


 


MS. CORREIA:  There is a statute regarding nursing homes and 
other institutions like that to assist, where needed, patients 
who want to register to vote.  So that may be where that came 
from regarding the audit.  Without knowing any more information 
about this specific instance I can't really answer that but I do 
know that there is a state statute that requires facilities to 
provide assistance. 


 


MS. SULLIVAN:  Well, perhaps we could just make sure that our 
sister agencies have the information if they are going to issue 
an audit to provide this information to these entities so that 
they know. 


 


MR. SECRETARY:  Well, we could certainly work with audits to 
make sure they have this information or if they have citings 
that we can give that to them.  I am sure we had a lot of 
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volunteers for explaining the registration process for the 
public at large so there should not be a problem for a state 
agency to find or figure out.  But we are glad to assist with 
that.   


 


MR. LEWIS:  We certainly took that into consideration with our 
recommendation with the letter of instruction.   


 


MR. SECRETARY:  Any other questions for Mr. Lewis?   


 


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak on this matter?  


  


(No response) 


 


MR. SECRETARY:  Hearing none.  We have the recommendation.  Do 
we have a motion?   


 


MS. SULLIVAN:  I move we accept the recommendation. 


 


MR. SIMPSON:  Second. 


 


MR. SECRETARY:  Ms. Sullivan moves to accept.  Judge Simpson 
seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   
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(Whereupon the vote was unanimous) 


 


MR. SECRETARY:  All opposed same sign?  And that motion carries.  
Next 2014-065, Number 47 in our binder.   


 


MR. LEWIS:  This is a Paulding County deceased voter issue.  
Paulding County reported that an absentee ballot application and 
return ballot for a deceased elector was submitted for the 
November 4th, 2014 general election.  The elector was reported 
as deceased on September 29th, 2014.  The Investigation revealed 
a timeline of this.  It seems  


Cynthia Gershner (phonetic) had died on September the 29th of 
2014 and was canceled as a deceased voter in the system on 
October the 8th, 2014.  While this was going on the County 
received a request application for an absentee ballot that was 
submitted in Cynthia's name on October the 6th and a ballot was 
mailed out on that day.  The ballot was returned voted on 
October the 10th, 2014.  The signatures on the ballot did not 
match the signature on the voter's signature card.  We contacted 
James Wiskowsky (phonetic) who was the fiancée of the deceased 
and was interviewed and informed us that Cynthia had requested 
an absentee ballot on the day that she passed away.  Mr. 
Wiskowsky advised that he filled out the application for Cynthia 
and voted the ballot on her behalf.  He stated that he did not 
know he was violating the law.   


 We recommend that James Wiskowsky be bound over to the 
Attorney General's office for the listed violations. 


 


MR. SECRETARY:  Any questions for Mr. Lewis? 


   


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak on this matter?   


 


(No response) 
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MR. SECRETARY:  Hearing none.  Any other discussion or a 
recommendation from the board?   


 


MR. SIMPSON:  I move that we bind this case over. 


 


MR. SECRETARY:  Judge Simpson moves we bind this case over.  Do 
we have a second?   


 


MR. WORLEY:  Second. 


 


MR. SECRETARY:  Mr. Worley seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries 
and we have bound that over.  We are moving on 2014-066, which 
is Number 48 in our binder.   


 


MR. LEWIS:  Yes, sir.  This is the Elbert County registration 
issue.  The chief registrar submitted a complaint on October the 
24th of 2014, alleging that their office had received two voter 
registrations that were suspected as being fraudulent.  
Investigation revealed that Burn DuBose (phonetic) completed two 
voter registration applications. One on October the 3rd, 2014, 
and the second on October the 6th 2014, where a third party 
identified as Phillip Works of Washington DC (phonetic).  The 
applications were treated as duplicates since he was already 
registered to vote in Elbert County.  The October 3rd voter 
registration application also contained fraudulent false 
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information pertaining to the date of birth and Social Security 
number.   


 We recommend that Mr. DuBose be bound over to the Attorney 
General's office for the listed violations. 


 


MR. SECRETARY:  Any questions for Mr. Lewis?   


 


MR. WORLEY:  Mr. Lewis, did Mr. DuBose have an explanation for 
this?   


 


MR. LEWIS:  Mr. DuBose admitted to submitting the application 
then when he was contacted by both the County and by us he just 
ask that it be torn up.   


 


MR. WORLEY:  Was an inquiry made as to why some of the data on 
one of the applications was not correct?   


 


MR. LEWIS:  Yes, sir.  I'm trying to find it in the report now.  
I don't recall.  I believe he was trying to get a job and he had 
an issue in the past using his brother's name and he wanted to 
have a clean ID and that's why he submitted the information.  Is 
that correct, Frances?  I'll see if I can find that in the 
report for you, Mr. Worley.   


 His response was that he asked them to throw it away.  
During the course of the investigation DuBose was contacted by 
the registration that he submitted with the false information.  
He admitted that in submitting the registration with false 
information, excusing it as him being in a hurry and not paying 
attention to what he was doing as he asked to just tear it up 
and throw it away. 


 


MR. SECRETARY:  Any other questions for Mr. Lewis?   


 


(No response) 
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MR. SECRETARY:  Anyone else wishing to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Any other discussion?  If not, do 
we have a motion on the recommendation to bind over, I believe.   


 


MR. HARP:  So moved.   


 


MR. SIMPSON:  Second. 


 


MR. SECRETARY:  Senator Harp moves to bind over.  Mr. Simpson 
seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign?  And that motion carries.  
2014-079, which is Number 50 in our binder.   


 


MR. LEWIS:  This Thomas County voting in place of another.  On 
November the 12, 2014, the Chairman of the Thomas County board 
of elections and registration, Mr. Ross Jones (phonetic) 
reported that the election supervisor Mr. Walter Maze (phonetic) 
voted a ballot for his mother Ms. Maze during the November 4th, 
2014 election.  Additionally, Mr. Jones had some issues with Mr. 
Maze in that he did not hold or establish a voter review panel 
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during this election for the review of any ballots which need to 
be reviewed duplicate.  It was found that the Thomas County 
election supervisor, Mr. Walter Maze, did improperly complete 
sign an in-person absentee ballot application for his elderly 
mother during the advance early voting in Thomas County for the 
November 4th, 2014.  Mr. Maze then created a voter access card 
and voted for his mother on the DRE machines at the Thomas 
Judicial Center.  His mother Maurice Maze (phonetic) was not 
present at the time the voting took place.   


 The second allegation concerning the voter review panel was 
insufficient evidence to support any violation of that.   


 We recommend that Walter Maze the Thomas County election 
supervisor be bound over to the AG's office for the listed 
violations. 


 


MR. SECRETARY:  Any questions for Mr. Lewis?   


 


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak of this matter?   


 


(No response) 


 


MR. SECRETARY:  Any other discussion or recommendation form the 
board?   


 


MR. SIMPSON:  I move we accept the recommendation to bind the 
case over.  


 


MR. SECRETARY:  Judge Simpson moves to bind over.  Do we have a 
second?   


 


MS. SULLIVAN:  Second. 
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MR. SECRETARY:  Mr. Sullivan seconds.  Any other discussion?   


 


MR. WORLEY:  I would like to have some discussion or I would 
like to make a statement on this.  The report that we received 
indicates that Mr. Maze had a pretty cavalier attitude about 
doing this.  Be that as it may, my mind goes to orders of 
magnitude are more important or more problematic than the case 
of the fiancé.  He voted for his dead fiancée.  I mean, this is 
an election official who clearly, according to the report, 
figured out what he needed to do on the DRE machine to vote for 
his mother.  I concur that this ought to be bound over and I 
would suggest that the Attorney General's office look at this 
very seriously. 


 


MR. SECRETARY:  Speaking for myself, I would agree with that 
statement. Any other discussion?  We have a motion and a second 
to bind this over to the Attorney General's office.   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries 
and we have bound it over.  2015-002, which is Number 53 in our 
binder.   


 


MS. WATSON:  The complainant Ms. Green (phonetic) alleged that 
Cobb County board of elections and registration failed to count 
her provision ballot in the general election held on November 
4th, of 2015. The proper voter registration was not properly 
updated.  The complainant went into Northstar church voting 
precinct to vote during the November 4th, 2015 general election.  
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She completed a change of address form as she had recently 
moved.  She did not think her poll location would change if she 
was still close to the location.  The poll worker checked into 
the express poll and said her precinct should be Terrell 01.  
The complainant knew the address listed in express poll was an 
old address from 2012.  A third person interjected with the 
complainant to vote a provisional ballot.  She was directed to 
the provisional ballot table where she completed the ballot.  
The complainant followed up about her voter registration 
verifying the most recent address change was completed.  The 
complainant received a notice in December that her provisional 
was not counted because she had voted at the wrong poll 
location.  Cobb County chief registrar Beth Cush (phonetic) 
verified that the provisional ballot was rejected based on the 
voter voting at the wrong poll.  Beth Cush advised that the poll 
workers did not instruct the voter to vote the provisional 
ballot but instructed her to go to the correct poll location 
which she had time to do so before the close of the poll.   


 Cobb County states that the rejection was based on election 
code 21-2-218(d) the state (indiscernible) elector failed to 
notify the registrar by the fifth Monday prior to an election so 
the elector should have voted in the precinct where elector's 
address was located.  Also Georgia election code 21-2-451(c) 
except as provided for in sections 21-2-218 and 21-2-386, no 
person shall vote in any primary or election at any polling 
place outside the precinct in which such person resides nor 
shall such person vote in a precinct in which such person 
resides unless such person has been registered as an elector 
then such person may appear on the electors list for that 
precinct and Board of Elections rules 183-1-12.06 4(a) and 4(d).  
However, at the end of Rule 183-1-12.06 4(d) the Georgia 
Election Code O.C.G.A.  21-2-419(c) the cite is giving 
directions as to the voters casting provisional ballots out of 
precinct and how to account for the voter's ballot once cast.  
Beth Cush did not believe that O.C.G.A. 21-2-419 applied to this 
situation on the screen because Ms. Cush understood the code 
section and it would not apply to a voter knowingly voting in 
the wrong precinct.   


 During the course of the investigation it was found and 
substantiated by the chief registrar Beth Cush that the Cobb 
County board of elections and registration had rejected a number 
of provisional ballots during the November 4th, 2014 general 
election based on voters voting in the wrong precinct.  Ms. Beth 
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Cush believed Cobb County board of elections and registration to 
be valid in rejection of the ballots for this reason, again, 
citing the listed sections.   


 At the request of the investigators, Cush provided the 
following documents which were the breakdown of provisional 
ballots that were received.  The investigator reviewed the 
ballots and it was confirmed that there were 340 provisional 
ballots that were rejected for voters voting at the wrong poll 
location during the November 5th general election.   


 We recommend the Cobb County board of election and 
registration and Jeneen Elenor (phonetic), Beth Cush, chief 
registrar in Cobb County be bound over to the AG's office for 
violation of 21-2-419(c)(2), for validation of professional 
ballots and registrars determine after the polls closed but not 
later than three days following the primary election that the 
person voting the provisional ballot timely registered and was 
eligible and entitled to the primary election that voted the 
wrong precinct then the board of registrars shall notify the 
election superintendent.  The superintendent shall count such 
persons vote which were cast for candidates in those races for 
which those persons that were entitled to vote that shall now 
count those cast for candidates in those races in which those 
persons were not entitled to vote.  340 counts in violation of 
State Election Board Rule 183-1-12.06(4)(d) as Cobb County board 
of elections and registration failed to count all those case for 
such persons for candidates for whom such persons were entitled 
to vote 340 counts.   


 


MR. SECRETARY:  Any questions for Ms. Watson?   


 


MR. WORLEY:  Thank you, Mr. Chairman.  I just want to be very 
clear about what your report is saying.  Your report is saying 
that all of the provisional ballots that Cobb County rejected on 
the basis of the voter voted in the wrong poll that is 340 
ballots should have been counted?   


 


MS. WATSON:  They were only rejected because they were at the 
wrong poll and they could have had time to get to the correct 
precinct.  So that is correct.  They should have been counted. 
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MR. WORLEY:  They should have been counted so Cobb County 
mistakenly --  


 


MS. WATSON:  They believed that they were correct. 


 


MR. WORLEY:  I understand Cobb County believed that they were 
correct but it's the position of the Secretary of State's office 
and I know we will get a report from the Attorney General if the 
case is bound over, that all of those 340 votes should have been 
counted. 


 


MS. WATSON:  Yes. 


 


MR. SECRETARY:  All right, anything else for Ms. Watson?   


 


(No response) 


 


MR. SECRETARY:  Anyone else wishing to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Do we have a recommendation or 
other discussion?   


 


MR. WORLEY:  I would move that we bind this over to the Attorney 
General's office. 


 


MR. SIMPSON:  Second. 
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MR. SECRETARY:  Mr. Worley moves and Judge Simpson seconds to 
bind over.  Any other discussion from the board?   


 


MR. WORLEY:  I would like to discuss or say something about 
this.  I think this is a very important case for the Attorney 
General's office to look at and an important case once that's 
done for the Secretary of State's office to notify election 
officials around the state because it's my understanding, from 
what I hear on election days, that very frequently a voter, not 
just in Cobb County, but in many counties, will ask for a 
provisional ballot and be told no that they have to go to 
another precinct for whatever reason.  They are denied a 
provisional ballot up until a certain point in the day, which is 
frankly in violation of the law, and not be able to vote or vote 
a provisional ballot and not have that vote counted.  So I think 
this is a very important issue for the Attorney General and the 
Secretary of State's office to look at and I appreciate the 
investigation that has been put into this. 


 


MS. WATSON:  Thank you. 


 


MR. SECRETARY:  Any other discussion from the board?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  We have a motion and a second.  
All those in favor signify by saying, "aye."   


 


(Whereupon the vote is unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
2015-004, which is Number 54 in our binder. 


 


MR. WATSON: Yes, sir.  This is Lowndes County Election 
Supervisor Deb Cox (phonetic) reported two people came in and 
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applied for voter ID cards and they acted in a manner that 
raised staff suspicion.  Ms. Cox stated the female applied for a 
voter ID card using the name of  


Miracle Sincere Rayford and the male applied for a voter ID card 
using the of Derek Mitchell.   


 The investigator was able to verify that  


Antoinette Rayford (phonetic) was the individual that submitted 
the application in the name of Miracle Sincere Rayford.  
Antoinette was under sentence for a felony conviction.  The 
investigator met with Antoinette Rayford and her boyfriend David 
Seymore (phonetic).  Antoinette advised that she used her 
daughter's name  


Miracle Sincere Rayford to obtain the ID card.  She returned the 
ID card to the investigator.  David Seymore was interviewed and 
asked why he had gotten an ID card in the name of Derrick 
Mitchell.  He stated because he was trying to get a real estate 
job and he had a previous conviction on his record.  David 
Seymore returned the ID to the investigator.   


 We recommend Antoinette Rayford and David Seymore be bound 
over to the AG's office for 21-2-561(2)(3) and 21-2-562(a)(1) 
and Antoinette Rayford be bound over for additional charges of 
21-2-216(b), qualifications of electors general.   


 


MR. SECRETARY:  Any questions for Mr. Watson?   


 


MS. SULLIVAN:  I have a question.  Do we not normally refer 
these cases to the district attorney for criminal prosecution?  
That is a criminal code; correct?  I believe that 21-2-562, 
fraudulent entries is a felony.   


 


MS. WATSON:  Right. 


 


MR. LEWIS:  Ms. Sullivan, we have them handle them both ways.  
Some counties do refer for prosecution to the local DAs office 
and they are handled at the local level.  There are times that 
the counties report those violations to us and we conduct the 
investigation as well. 
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MR. SECRETARY:  I think the problem is prosecutors, for whatever 
reason, political or resources, will not move forward with these 
types of cases. 


 


MR. LEWIS:  That is correct.  Some DAs offices will proceed 
others work other crimes instead of voter registration 
applications. 


 


MR. SECRETARY: Now, we can as a board refer this to the DA's 
office, if you would like, and see what they say. 


 


MS. SULLIVAN:  Is there any reason we can't bind over and refer 
to the DA's office?   


 


MR. LEWIS:  We certainly can do that. 


 


MS. SULLIVAN:  I'll make that motion when the time comes.   


 


MR. SECRETARY:  All right, any other questions for Mr. Lewis or 
Ms. Watson?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Anyone else wishing to speak on 
this matter? 


 


(No response)   


 


MR. SECRETARY:  Hearing none.  We have a motion to bind over and 
refer to the local district attorney's office.  Do we have a 
second?   
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MR. SIMPSON:  Second. 


 


MR. SECRETARY:  Judge Simpson seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
2015-007, which is Number 56 in our binder. 


 


MS. WATSON:  On February 6th, 2015, the Clarke County elections 
office submitted a complaint alleging Emmanuel Smith (phonetic) 
appeared to register to vote and obtain a voter registration 
card using his brother's identification.  Emmanuel D. Smith 
entered the Clark County elections office on January 26th, 2015, 
and submitted a voter registration while he was under a felony 
sentence the returned on February 2nd, 2015, submitted 
fraudulent voter registration in the name of his brother, Larry 
B. Perkins (phonetic).   


 We recommend Emmanuel D. Smith elector be bound over to the 
AG's office for the listed violations. 


 


MR. SECRETARY:  Any questions for Ms. Watson? 


 


(No response)   


 


MR. SECRETARY:  Hearing none.  Anyone else wish to speak on this 
matter?   
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(No response) 


 


MR. SECRETARY:  Hearing none.  Do we have motion or any other 
discussion?   


 


MR. SIMPSON:  I move we bind over. 


 


MR. SECRETARY:  We have a motion by Judge Simpson to bind the 
case over.   


 


MR. HARP:  I second that motion. 


 


MR. SECRETARY:  Senator Harp seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
Does that get everything on the new cases?   


 


MS. WATSON:  Yes, sir.   


 


MR. SECRETARY:  Well, we have a more minutes before lunch.  We 
could move on to the Attorney General's report.  Is there any 
one on the board that would like to remove a consent order that 
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is in your binder for the Attorney General's office?  If not, we 
will vote in block again to accept the recommendations. 


 


(No response) 


 


MR. SECRETARY:  All right, is there anyone in the audience today 
that is here for any of those Attorney General report cases that 
would like for us to remove those and discuss them?  Any member 
of the public or anyone else?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  I will be glad to take a motion 
to accept the recommendations. 


 


MR. HARP:  So moved. 


 


MS. SULLIVAN:  Second.   


 


MR. SECRETARY:  All right, Senator Harp moves to accept the 
Attorney General report consent cases on our agenda.  Ms.  
Sullivan seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  We will vote.  All those in favor 
signify by saying "aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign?  And that motion carries.  
We will move on to the recommended dismissal cases on the 
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Attorney General report.  Any member of the board that would 
like to pull out and discuss any or all of the dismissal cases?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  Anyone from the public or anyone 
here that would like to discuss any of the three recommended 
dismissal cases from the Attorney General report?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  I will accept a motion by the 
board to accept the recommendation for dismissal for the agenda 
items on the dismissal part of the Attorney General report. 


 


MR. HARP:  So moved.   


 


MR. SIMPSON:  Second.   


 


MR. SECRETARY:  Senator Harp moves to accept.  Judge Simpson 
seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying 
"aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All oppose same sign?  And that motions carries.  
We have completed that part of our agenda.  And let the record 
reflect that I am shocked that we have gotten through all of our 
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business this morning before our lunch break.  I do believe that 
we need to move into executive session; is that correct?   


 


MS. CORREIA:  That is correct.   


 


MR. SECRETARY:  What I will do, just so you-all know, we will 
move into executive session to discuss legal matters.  To 
discuss pending litigation.  So we will do that and we will come 
back here at 1 o'clock to come back out of executive session and 
adjourn the meeting.  So we are glad to have you-all join us for 
that fun-filled afternoon.   


 We also have one other agenda item of electing a vice 
chair.  So we will do that, as well when we come back.  But with 
that being said I will take a motion to adjourn into executive 
session and take a lunch break until 1 p.m. 


 


MR. WORLEY:  So moved.  


 


MR. SECRETARY:  Judge Simpson?   


 


MR. SIMPSON:  I move that we appoint or elect  


Rebecca Sullivan as vice chair.   


 


MR. WORLEY:  I would second that nomination.   


 


MR. SECRETARY:  Well, let me redo what we are doing.  Another 
order of business before we move into executive session.  Judge 
Simpson has moved that we nominate a vice chair.  He has 
nominated Ms. Sullivan.  I could not agree more.  Mr. Worley has 
seconded it.  Any other discussion?   


 


(No response) 
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MR. SECRETARY:  No discussion from the board.  Anyone else 
wishing to speak on this matter?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All those in favor signify by 
saying, "aye."   


 


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries.  
We are proud to have Ms. Sullivan as the vice chair for the 
State Election Board.  Now we will take a motion to move into 
executive session and I have a lunch break until 1 p.m. 


 


MR. WORLEY:  So moved.   


 


MR. SECRETARY:  Mr. Worley moves.  Do we have a second?   


 


MR. SIMPSON:  Second. 


 


MR. SECRETARY:  Judge Simpson seconds.  Any other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All those in favor signify by 
saying, "aye."   


 


(Whereupon the vote was unanimous.) 
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MR. SECRETARY:  All opposed same sign and that motion carries.  
We will see whoever would like to come back at 1 o'clock.  For 
those of you that are leaving thanks you so much for taking the 
time to be here today.  Thank you. 


 


(Session suspended at 11:47 a.m.) 


 


(Back on the record at 1:00 p.m.) 


 


MR. SECRETARY:  All right, we are going to re-adjourn the State 
Election Board meeting.  Our first order of business coming back 
from executive session and our lunch break is I need a motion to 
come out of executive section and to go back into our regularly 
scheduled State Election Board meeting. 


 


MR. WORLEY:  So moved.   


 


MR. SECRETARY:  Mr. Worley moves.  Do we have a second?   


 


MR. HARP:  Second. 


 


MR. SECRETARY:  Senator Harp seconds.  Let the record reflect 
that Mr. Simpson is no longer with us but we still have a 
quorum.  Any other discussion in regards to coming out of 
executive session?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


 


(Whereupon the vote was unanimous.) 
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MR. SECRETARY:  All opposed same sign and that motion carries 
and we have come out of executive session.  The last order of 
business today that we have, unless someone has new business, is 
for us to adjourn.  Any new business?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  I will accept a motion to adjourn 
the State Election Board meeting.   


 


MS. SULLIVAN:  So moved.   


 


MR. WORLEY:  Second.   


 


MR. SECRETARY:  Ms. Sullivan moves.  Mr. Worley seconds.  Any 
other discussion?   


 


(No response) 


 


MR. SECRETARY:  Hearing none.  All in favor signify by saying, 
"aye."   


(Whereupon the vote was unanimous.) 


 


MR. SECRETARY:  All opposed same sign and that motion carries 
and we have adjourned.  Thank you-all for being here today, and 
Senator Harp, this will most likely be the shortest meeting that 
you ever attend with the State Election Board.   


 


(Meeting concluded at 1:02 p.m.) 
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GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF VOTERS


§ 21-2-233. Comparison of change of address information supplied by United States Postal Service with electors list; removal from list ofelectors; notice to electors


(a) The Secretary of State is authorized to cause at his or her discretion the official list of electors to be compared to the change of address information supplied by the United States Postal Service through its licensees


periodically for the purpose of identifying those electors whose addresses have changed.


(b) If it appears from the change of address information supplied by the licensees of the United States Postal Service that an elector whose name appears on the official list of electors has moved to a different address


in the county in which the elector is presently registered, the list of electors shall be changed to reflect the new address and the elector shall be sent a notice of the change by forwardable mail at the elector's old


address with a postage prepaid, preaddressed return form by which the elector may verify or correct the address information. The registrars may also send a notice of the change by forwardable mail to the elector's


new address with a postage prepaid, preaddressed return form by which the elector may verify or correct the address information.


(c) If it appears from the change of address information supplied by the licensees of the United States Postal Service that an elector whose name appears on the official list of electors has moved to a different address


outside of the boundaries of the county or municipality in which the elector is presently registered, such elector shall be sent a confirmation notice as provided in Code Section 21-2-234 at the old address of the elector.


The registrars may also send a confirmation notice to the elector's new address. If the elector confirms the change of address to an address outside of the State of Georgia, the elector's name shall be removed from the


appropriate list of electors. If the elector confirms the change of address to an address outside of the boundaries of the county or municipality in which the elector is presently registered, but still within the State of


Georgia, the elector's registration shall be transferred to the new county or municipality. The Secretary of State or the registrars shall forward the confirmation card to the registrars of the county in which the elector's


new address is located and the registrars of the county of the new address shall update the voter registration list to reflect the change of address. If the elector responds to the notice and affirms that the elector has


not moved, the elector shall remain on the list of electors at the elector's current address. If the elector fails to respond to the notice within 30 days after the date of the notice, the elector shall be transferred to the


inactive list provided for in Code Section 21-2-235.


(d) Whenever an elector's name is removed from the list of electors by the county registrars because the elector has furnished in writing to the registrar a residence address that is located outside of the State of


Georgia, the registrars shall notify the elector in writing at the elector's new address that the elector's name is being deleted from the list of electors.


(e) Nothing in this Code section shall prevent the removal from the list of electors of an elector for ineligibility to vote.


History


Code 1981, § 21-2-233, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1996, p. 145, § 10; Ga. L. 1998, p. 295, § 1; Ga. L. 2001, p. 240, § 19; Ga. L. 2003, p. 517, § 23; Ga. L. 2005, p. 253, § 29/HB 244; Ga. L. 2012,
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Sharonda .  I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia, and my residence address is 


, GA . 


3. Between the end of April and early May, my husband submitted the form to 


request our absentee ballots.  We wanted to vote absentee because we were 


concerned about voting in-person due to Covid-19.  About two to three 


weeks before the election, my husband’s absentee ballot arrived, but mine did 


not.   


4. To rectify the issue and receive my absentee ballot, I called the Dekalb 


County office.  The office stated that I should be contacting a different office 


based on my address.  However, I knew that the office was wrong on this 


point because this is the office through which my husband received his 


absentee ballot.  Following the call, I even went online to verify that my 


registration information was accurate, and it was.   


5. I ended up voting in-person via early-voting.  When I went to vote, protocols 


for Covid-19 were followed pretty well, as everyone had masks on.  Further, 


there was not a large line and it was not crowded, so social distancing seemed 


to be followed as well.   
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6.  Nonetheless, I felt there was an inadequate number of machines – and 


substantially less than usual – for early-voting.  I understand that certain 


guidelines had to be followed given Covid-19, however, it seemed to me that 


the county was not only underutilizing the space, but also the buildings 


available.   


7.  I work at a school and, because of Covid-19, I know that all schools are 


empty, which would provide an ample amount of extra polling places.  In 


fact, in the last election, my school was a central polling place.  However, I 


learned that a very short time before this primary election, several of the 


normal polling places available were closed.  For instance, I knew of one 


(normally busy) polling place that was closed for this election and its voters 


were told to go vote at another (normally busy) polling location, condensing 


two highly-attended polling locations into one.  To me, it seems that there is 


no reason many of the empty school buildings could not be used to provide 


safe and adequate voting spaces for Georgians. 


8. Returning to the issue involving the Registrar, this is not the first time this 


particular office has given me problems in my attempt to vote.  About three 


years ago, my husband and I moved into the house we currently live in.  This 


home is in the same voting district as our prior home, which I highlight to 


emphasize how strange the office’s actions have seemed to me in recent 
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years.  Shortly after we moved into our current home, I updated mine and my 


husband’s voter registrations with the change-of-address information.  I made 


these updates online.   


9. After this update, my husband had no problem voting in-person in a 2018 


election.  However, when I went to vote in-person in the same election, the 


poll-workers told me I was at the wrong polling location – which was 


incorrect.  Ultimately, they made me fill out a provisional ballot. 


10. A short time after I voted with the provisional ballot, I received a letter 


informing me that my registration information was inadequate.  Thus, my 


provisional ballot would not be counted.  The letter is attached to this 


declaration as Exhibit A. 


11. To provide more context, I think it is worth highlighting that I am Black and 


my husband is white.  Moreover, my name may appear Black to whomever 


is reviewing my registration/absentee request information.  I raise these 


points because I am aware of the voter-suppression tactics often employed in 


Georgia (and nationwide) against Black voters.  Quite simply, it strikes me 


as strange that while my husband and I share crucial voter-registration 


information, twice in the past few years, I have faced obstacles to voting. 


12. Further, I am aware of the policies in Georgia that allow for purging voters 


from the rolls.  I have consistently voted in local, state, and federal elections 
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in my lifetime.  Aside from my desire to exercise my right to vote, this 


possibility has made me vigilant in my voting to prevent my registration 


from being purged.  


13. I think it is important to exercise my right to vote for many reasons.  


Nonetheless, in recent years, it has become even more important to use my 


voice through voting to select who represents me and my loved-ones in 


government.  Further, the increased efforts to suppress voters that I have 


witnessed only heighten the importance of voting for me.  I wholeheartedly 


plan to vote in upcoming elections, but I want the barriers that I have 


experienced personally and that my community faces broadly to be rectified.  


14. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


15. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


16. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


______ 
Signature 
Sharonda  
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Exhibit A 
Letter Sharonda  Received  


After Attempting to Vote in a 2018 Election 
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the cost of service provided to Plaintiff,
and to not compute the actual cost after
the fact for purposes of trying to justify an
improper and unauthorized charge.


Accordingly, Defendant’s motion for
summary judgment on the negligence
claim shall be denied.


IV. CONCLUSION
Based upon the foregoing, it is OR-


DERED AND ADJUDGED as follows:
1. Defendant’s Motion for Summary


Judgment [DE 51] is hereby DE-
NIED.


2. The hearing on Plaintiff’s Motion for
Class Certification [DE 45] remains
scheduled for 2:00 P.M. on Friday,
October 19, 2018, in Courtroom 205B
at the U.S. Courthouse, 299 E. Bro-
ward Boulevard, Fort Lauderdale,
Florida.


DONE AND ORDERED in Chambers
at Fort Lauderdale, Broward County,
Florida, this 9th day of October, 2018.


,
  


Rhonda J. MARTIN, et al., Plaintiffs,


v.


Brian KEMP, et al., Defendants.


Georgia Muslim Voter Project,
et al., Plaintiffs,


v.


Brian Kemp, et al., Defendants.


CIVIL ACTION NO. 1:18-CV-4776-
LMM, CIVIL ACTION NO.


1:18-CV-4789-LMM


United States District Court,
N.D. Georgia, Atlanta Division.


Signed 10/24/2018


Background:  Individual voters and or-
ganizations engaged in various voting-re-


lated and voter registration activities
brought action challenging Georgia stat-
utes that permitted rejection of absentee
ballot applications and ballots due to an
alleged signature mismatch without pre-
rejection notice, a reasonable opportunity
to cure the deficiency before Election Day,
and an opportunity to appeal. Some plain-
tiffs moved for temporary restraining or-
der (TRO) and some moved for prelimi-
nary injunction.


Holdings:  The District Court, Leigh Mar-
tin May, J., held that:


(1) organizations had standing;


(2) challenge was not barred by equitable
doctrine of laches;


(3) facial challenge to statutes was appro-
priate;


(4) plaintiffs showed likelihood of success
on merits of their claim that statutes
did not provide adequate procedural
due process protections;


(5) plaintiffs established irreparable inju-
ry; and


(6) balance of equities and the public in-
terest supported grant of preliminary
injunction.


Preliminary injunction proposed.


1. Injunction O1128, 1132


The standard for obtaining a tempo-
rary restraining order (TRO) is identical to
that of obtaining a preliminary injunction,
in which the moving party must demon-
strate: (1) a substantial likelihood of suc-
cess on the merits; (2) a substantial threat
of irreparable injury if the injunction is not
granted; (3) the threatened injury to the
movant outweighs the damage to the op-
posing party; and (4) granting the injunc-
tion would not be adverse to the public
interest.
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2. Injunction O1075, 1572
The preliminary injunction is an ex-


traordinary and drastic remedy not to be
granted unless the movant clearly carries
the burden of persuasion as to all of the
prerequisites for such relief.


3. Injunction O1505
Where only injunctive relief is sought,


only one plaintiff with standing is required.


4. Constitutional Law O703
Individual voters whose absentee bal-


lots were rejected on basis of signature
mismatch had standing to assert constitu-
tional challenge to statutes governing ab-
sentee voting, because any burden on their
ability to vote that was not imposed on
other voters, no matter how slight, was an
injury sufficient to confer standing; unlike
voters whose ballots were rejected for sig-
nature mismatch, voters whose absentee
ballots were rejected based on voter quali-
fications were given an opportunity to be
heard prior to a final determination.  Ga.
Code Ann. §§ 21-2-230(g), 21-2-
381(b)(2)(3).


5. Associations O20(1)
An organization must show an impedi-


ment of its mission or diversion of its
resources as a basis for standing if it seeks
to sue on its own behalf.


6. Associations O20(1)
Organizations that engaged in various


voting-related and voter registration activi-
ties had standing to challenge statutes
governing rejection of absentee ballots and
ballot applications on basis of signature
mismatch; organizations alleged that they
would be required to divert more re-
sources toward warning voters about the
risk of signature mismatch, and changes to
state’s absentee procedures would reduce
organizations’ burden to assist and warn
voters about that issue.  Ga. Code Ann.
§§ 21-2-381, 21-2-384, 21-2-386.


7. Equity O67


The affirmative defense of laches re-
quires a defendant to prove three things:
(1) there was a delay in asserting a right
or claim, (2) the delay was not excusable,
and (3) the delay caused a defendant un-
due prejudice.


8. Equity O84


The applicability of laches is depen-
dent on the specific facts of a case.


9. Election Law O536


Plaintiffs’ challenge to statutes gov-
erning rejection of absentee ballots and
ballot applications due to signature mis-
match was not barred by equitable doc-
trine of laches, even though challenged
statutes had been part of state’s election
code for over 15 years, given recent news
article highlighting the magnitude of mis-
match issue, and recent increase in num-
ber of requests for absentee ballots.  Ga.
Code Ann. §§ 21-2-381, 21-2-384, 21-2-386.


10. Constitutional Law O4232


Plaintiffs’ procedural due process
challenge to statutes governing rejection of
absentee ballots and ballot applications
due to signature mismatch would be con-
strued as a facial challenge, not an as-
applied challenge, absent identification of
any voters to whom the statutes had been
allegedly unconstitutionally applied.  U.S.
Const. Amend. 14; Ga. Code Ann. §§ 21-2-
381, 21-2-384, 21-2-386.


11. Constitutional Law O4232


Statutes governing rejection of absen-
tee ballots and ballot applications due to
signature mismatch were proper subject of
facial procedural due process challenge, as
statutes did not leave any room for discre-
tion, and procedures were apparent, and
could be assessed, from statutes’ facial
terms.  U.S. Const. Amend. 14; Ga. Code
Ann. §§ 21-2-381, 21-2-384, 21-2-386.
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12. Constitutional Law O3867


A § 1983 claim alleging a procedural
due process denial requires proof of three
elements: (1) a deprivation of a constitu-
tionally protected liberty interest; (2) a
state action; and (3) constitutionally inade-
quate process.  U.S. Const. Amend. 14; 42
U.S.C.A. § 1983.


13. Constitutional Law O1467


There is no federal constitutional right
to vote by absentee ballot.


14. Constitutional Law O1467


Once a state creates an absentee vot-
ing regime, they must administer it in
accordance with the Constitution.


15. Election Law O399


State that created an absentee voter
regime through which qualified voters
could exercise their fundamental right to
vote had to provide absentee voters with
constitutionally adequate due process pro-
tection.  U.S. Const. Amend. 14.


16. Injunction O1343


Voters and organizations engaged in
various voting-related and voter registra-
tion activities showed likelihood of success
on merits of their claim that Georgia’s
absentee ballot statutes permitting rejec-
tion of absentee ballots and ballot applica-
tions on basis of signature mismatch did
not provide adequate procedural due pro-
cess protections, as required for prelimi-
nary injunction; private interest in exer-
cising the fundamental right to vote was
entitled to substantial weight, probative
value of additional procedures was high,
and burden on state to follow additional
procedures was minimal, given that stat-
ute provided notice, hearing, and opportu-
nity to be heard to other absentee voters
whose ballots were challenged for ineligi-
bility.  U.S. Const. Amend. 14; Ga. Code
Ann. §§ 21-2-381, 21-2-384, 21-2-386.


17. Injunction O1343
Plaintiffs challenging statutes govern-


ing rejection of absentee ballots and ballot
applications due to signature mismatch,
based on alleged violation of procedural
due process, established irreparable inju-
ry, as required for preliminary injunction,
because violation of the right to vote could
not be undone through monetary relief
and, once the election results were tallied,
rejected electors would have been disen-
franchised without a future opportunity to
cast their votes.  U.S. Const. Amend. 14;
Ga. Code Ann. §§ 21-2-381, 21-2-384, 21-2-
386.


18. Injunction O1343
Balance of equities and the public in-


terest supported grant of preliminary in-
junction to enjoin application of Georgia
statutes governing rejection of absentee
ballots and ballot applications due to signa-
ture mismatch, based on alleged violation
of procedural due process; assuring that
eligible voters could vote strengthened
rather than undermined the integrity of
the election process, state admitted that
signature mismatch rejection was rare,
and court’s proposed order requiring state
to adopt provisional ballot process was not
so burdensome as to outweigh voters’ right
to vote.  U.S. Const. Amend. 14; Ga. Code
Ann. §§ 21-2-381, 21-2-384, 21-2-386.


West Codenotes


Validity Called into Doubt
Ga. Code Ann. §§ 21-2-381, 21-2-384,


21-2-386


Bruce P. Brown, Bruce P. Brown Law,
Atlanta, GA, for Plaintiffs.


Cristina Correia, Russell D. Willard, At-
torney General’s Office-Atlanta Depart-
ment of Law, Anne Ware Lewis, Bryan P.
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Tyson, Frank B. Strickland, Strickland
Brockington Lewis, LLP, Atlanta, GA, for
Defendants.


ORDER


LEIGH MARTIN MAY, UNITED
STATES DISTRICT JUDGE


This case comes before the Court on
Plaintiffs Rhonda J. Martin, Dana Bowers,
Jasmine Clark, Smythe DuVal, Jeanne Du-
fort, and the Georgia Coalition for the
People’s Agenda, Inc.’s (‘‘Electors’’)
Amended Motion for Preliminary Injunc-
tion, Civ. A. No. 1:18-cv-4766 [hereinafter,
‘‘Martin’’], Dkt. No. [19] and Plaintiffs
Georgia Muslim Voter Project (‘‘GMVP’’)
and Asian-Americans Advancing Justice-
Atlanta’s (‘‘Advancing Justice-Atlanta’’)
Motion for Temporary Restraining Order,
Civ. A. 1-18-cv-4789 [hereinafter,
‘‘GMVP’’], Dkt. No. [5]. Plaintiffs seek an
injunction to prevent election officials—as
mere enforcers of current Georgia law—
from rejecting absentee ballot applications
and ballots due to an alleged signature
mismatch or other technical error without
pre-rejection notice, a reasonable opportu-
nity to cure the deficiency before Election
Day, and an opportunity to appeal.


All Plaintiffs seek an injunction on the
basis that Georgia’s statutory procedures
for rejecting absentee ballot applications
and absentee ballots, O.C.G.A. §§ 21-2-
381, -386, infringe upon the fundamental
right to vote in violation of the equal pro-
tection clause of the Fourteenth Amend-
ment. Plaintiff Electors also allege that
such procedures threaten to burden the
fundamental right to vote in violation of
the Fourteenth Amendment’s guarantee of
substantive due process. Finally, Plaintiffs
GMVP and Advancing Justice-Atlanta con-
tend that the aforementioned Georgia stat-
utes violate the procedural due process


clause of the Fourteenth Amendment to
the extent they deprive absentee ballot
applicants and absentee voters of notice
and an opportunity to be heard before
their ballots or applications are rejected.


Because the Electors just filed a motion
for preliminary injunction on Friday and
an amended motion for preliminary injunc-
tion on Tuesday morning (the day of the
hearing), the Court will only consider the
Electors’ arguments as to signature mis-
match. All other Elector claims will be
addressed by the Court at a later time,
after Defendants have had an opportunity
to be heard. See Order, Martin Dkt. No.
[21] (setting a briefing schedule to resolve
the Electors’ Amended Motion for Prelimi-
nary Injunction). This Order will address
the entirety of the GMVP Motion and the
signature mismatch argument from the
Martin Motion.


After due consideration and with the
benefit of oral argument, the Court enters
the following Order:


I. Background
A. Factual Summary


Georgia law authorizes any eligible voter
to cast his or her absentee ballot by mail.
With the exception of a slight change to
the oath requirement,1 the procedures gov-
erning how county registrars verify absen-
tee ballot applications and absentee ballots
have been in place since 2007. Harvey
Decl., GMVP Dkt. No. [24-1] ¶ 4. The first
step in the absentee-voting process is for a
voter to submit an absentee ballot applica-
tion via mail, fax, email, or in person.
O.C.G.A. § 21-2-381(a)(1)(A). A voter may
submit an absentee ballot application as
early as 180 days prior to the date of the
primary or election through and including
the Friday before the primary or election.


1. Specifically, the oath requirement has
changed to require a voter to list his or her
year of birth instead of the month and day of


birth. See Harvey Decl., GMVP Dkt. No. [24-
1] ¶ 4.
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Id. Absentee ballots cannot be issued the
day before a primary or election. O.C.G.A.
§ 21-2-384(a)(1)(2).


When an absentee ballot is received, the
county registrar or absentee ballot clerk
must determine if the applicant is eligible
to vote in the relevant primary or election
by comparing the applicant’s identifying
information to the applicant’s information
on file with the registrar’s office. O.C.G.A.
§ 21-2-381(b)(1). If the elector signed the
application, the registrar must compare
the elector’s application signature to the
elector’s voter registration card signature.
Id. If the registrar determines that the
signatures do not match, the clerk or the
board of registrars ‘‘shall deny the applica-
tion by writing the reason for rejection in
the proper space on the application and
shall promptly notify the applicant in writ-
ing of the ineligibility.’’ O.C.G.A. § 21-2-
381(b)(2)(3). While there is no procedure
by which an elector can contest the regis-
trar’s decision, the statutes do not prevent
an elector whose application is rejected
from applying a second time or voting in
person. In Gwinnett County, when a vot-
er’s application for an absentee ballot is
rejected, the Gwinnett County Board of
Registrations and Elections (‘‘BORE’’)
sends a letter by first-class mail within
three days of the rejection along with a
written explanation of why the ballot was
rejected, a new application, and an expla-
nation of other ways the individual can
cast his or her vote. Ledford Decl., GMVP
Dkt. No. [23-1] ¶ 7.


If a voter’s eligibility is confirmed, the
registrar must mail an absentee ballot to
the voter. O.C.G.A. § 21-2-381(b)(2)(A).
When an absentee voter receives an offi-
cial absentee ballot, they receive two en-
velopes. O.C.G.A. § 21-2-384(b). The voter
must place the completed absentee ballot
in the smaller of the two envelopes. Id.
The smaller envelope must then be placed
in the larger envelope, which contains the


oath of the elector and a line for the
elector’s signature. O.C.G.A. § 21-2-384(b)-
(c). All absentee ballots must be received
by 7 p.m. on Election Day to be counted.
O.C.G.A. § 21-2-386(a)(1)(F).


Upon receipt of each absentee ballot, the
registrar or clerk must once again com-
pare the elector’s oath signature or mark
made on the outside of the envelope with
the signature or mark on the absentee
elector’s voter registration card. O.C.G.A.
§ 21-2-386(a)(1)(B). A ballot will be reject-
ed ‘‘[i]f the elector has failed to sign the
oath, or if the signature does not appear to
be valid, or if the elector has failed to
furnish required information or informa-
tion so furnished does not conform with
that on file TTT or if the elector is other-
wise found disqualified to vote[.]’’ O.C.G.A.
§ 21-2-386(a)(1)(C). The clerk shall write
‘‘Rejected’’ across the face of the envelope,
provide the reason for rejection, and
‘‘promptly notify the elector of such rejec-
tion.’’ Id.


An elector whose ballot is rejected pur-
suant to O.C.G.A. § 21-2-386(a) may vote
in the primary or election by either apply-
ing for a second absentee ballot at least
two days prior to the election or primary,
or voting in person through early absentee
voting or at the elector’s polling place on
the day of the election or primary. Ga.
Comp. R. & Regs. 183-1-14-.09. Consistent
with these regulations, within three days
of a rejection, Gwinnett County provides a
voter with a letter stating the reasons for
rejection, a new application for an absen-
tee ballot, and information on how to vote
in person through early or Election Day
voting. Ledford Decl., GMVP Dkt. No. [23-
1] ¶ 14.


However, before an absentee ballot is
rejected for mismatched signatures in
Gwinnett County, the Gwinnett County Di-
rector of Registration and Elections, Lynn
Ledford, reviews the questioned ballot. Id.
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¶ 15. If she is unable determine whether
the signatures match, she meets with two
other senior staff members to determine
by a majority vote whether the ballot is
certified. Id. Staff members at BORE do
not have access to voter history informa-
tion when reviewing absentee ballot appli-
cations and cannot access voter history
information when checking for statutorily
required information on an absentee ballot
application or absentee ballot envelope. Id.
¶ 9.


There is no procedure by which an
elector can contest a registrar’s decision
that the signatures do not match. By con-
trast, an elector whose absentee ballot is
rejected on grounds that the elector is
unqualified to vote is provided with notice,
a hearing ‘‘on an expedited basis prior to
the certification of the consolidated returns
of the election,’’ and given an opportunity
to appeal to the board of registrars, as well
as further opportunity for judicial appeal.
O.C.G.A. §§ 21-2-229, -230(g).


County election directors are reporting
an increase in the volume of absentee by-
mail voting and absentee in-person (early)
voting for the upcoming general election.
Harvey Decl., GMVP Dkt. No. [24-1] ¶ 7.
Indeed, Defendant Gwinnett County re-
ports that it has received ‘‘significantly’’
more absentee ballot applications for the
upcoming election than in previous years.
Ledford Decl., GMVP Dkt. No. [23-1] ¶ 20.
Plaintiff Electors contend that the recently
publicized dangers associated with voting
in person using Georgia’s paperless Direct
Recording Electronic (‘‘DRE’’) machines
has led candidates from all parties to en-
courage Georgia citizens to vote absentee
by mail, thereby greatly increasing the
number of voters casting their ballots by
mail.


Plaintiffs GMVP and Advancing Justice-
Atlanta allege that at least 493 absentee
ballot applications and nearly 100 absentee
ballots have been rejected due to signa-
ture mismatch thus far for the 2018 gener-
al election. Ali Decl., GMVP Dkt. No. [5-3]
¶ 7. With regards to Gwinnett County,
Plaintiff Electors argue that absentee vot-
ers in Gwinnett County are more likely
than absentee voters outside Gwinnett
County to have their absentee ballots re-
jected. Martin Dkt. No. [1] ¶ 44. Specifi-
cally, Plaintiff Electors allege that as of
October 12, 2018, Gwinnett County had re-
jected 9.6% 2 of all absentee mail ballots,
while DeKalb County had only rejected
1.9% and Fulton County had rejected
none. Id. Plaintiff Electors also argue that
in addition to Gwinnett County’s compara-
tively high rate of rejection, the percent-
age of ballots rejected by Gwinnett Coun-
ty varies by race and ethnic group—for
example, Plaintiff Electors allege that 171
black voters’ ballots were rejected while
only 66 white voters’ ballots were rejected;
similarly, Plaintiff Electors note that while
Asian and Pacific Islanders made up ap-
proximately 15% of the mail ballot voters
as of October 12th, they made up 25% of
the mail ballot rejections. Id. ¶ 45.


Defendant Gwinnett County explains
that as of Thursday, October 18th, BORE
has rejected a total of 713 absentee ballot
applications. Ledford Decl., GMVP Dkt.
No. [23-1] ¶ 10. Of these ballot application
rejections, 185 were rejected due to signa-
ture mismatch; 437 because required infor-
mation was missing; 7 because the elector
was found to be disqualified; and 84 be-
cause the elector chose to vote in person
during early voting. Id. Further, as of
October 18th, BORE has rejected a total
of 524 absentee ballots. Id. ¶ 18. Of those


2. Plaintiff Electors allege that 391 of 4,063
ballots were rejected as of October 12, 2018
in Gwinnett County. Of these 391 rejected


ballots, Plaintiff Electors note that 128 were
rejected because the year of birth was missing
or mistakenly filled in as the current year.
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524 rejections, 9 ballots were rejected be-
cause of signature mismatch; 209 because
the oath was not signed; and 306 because
required information was missing. Id.


B. Relief Requested


Plaintiffs GMVP and Advancing Justice-
Atlanta request that election officials pro-
vide rejection notice for both absentee bal-
lot applications and absentee ballots within
one day of a signature mismatch rejection.
These Plaintiffs also ask that voters whose
absentee ballots are rejected be given an
opportunity to resolve and appeal a signa-
ture discrepancy pursuant to the existing
procedures set forth in O.C.G.A. § 21-2-
230(g) within three days of Election Day
or three days after receiving pre-rejection
notice, whichever is later. For ballot appli-
cation rejections, Plaintiffs GMVP and Ad-
vancing Justice-Atlanta ask that voters
also be permitted to avail themselves of
the notice and opportunity procedures in
O.C.G.A. § 21-2-230(g) up until the Friday
before Election Day. See GMVP Dkt. No.
[5] at 2-3.


The Elector Plaintiffs further request
that the Court order election officials to
determine the eligibility of each mail ballot
application and mail ballot within three
business days of receipt and, within one
business day of finding an application defi-
cient, to (1) send the applicant via first-
class mail a written notice of rejection, a
new application, and instructions to cure;
and (2) call and email the applicant (pro-
vided the applicant has supplied the neces-
sary information) to inform the applicant
of the grounds of ineligibility and instruc-
tions to cure. They also ask that such
notification include instructions for track-
ing the status and progress of an applica-
tion and ballot issuance on the Secretary
of State’s website. See Martin Dkt. No.


[19] at 10 (providing the Electors’ request-
ed form deficiency notice).3


II. Legal Standard 4


[1, 2] The standard for obtaining a
temporary restraining order (‘‘TRO’’) is
identical to that of obtaining a preliminary
injunction. Windsor v. United States, 379
F. App’x 912, 916-17 (11th Cir. 2010). To
obtain a preliminary injunction, the moving
party must demonstrate: (1) a substantial
likelihood of success on the merits; (2) a
substantial threat of irreparable injury if
the injunction is not granted; (3) the
threatened injury to the movant outweighs
the damage to the opposing party; and (4)
granting the injunction would not be ad-
verse to the public interest. Four Seasons
Hotels & Resorts, B.V. v. Consorcio Barr,
S.A., 320 F.3d 1205, 1210 (11th Cir. 2003).
‘‘The preliminary injunction is an extraor-
dinary and drastic remedy not to be grant-
ed unless the movant ‘clearly carries the
burden of persuasion’ as to the four pre-
requisites.’’ United States v. Jefferson
Cty., 720 F.2d 1511, 1519 (11th Cir. 1983)
(quoting Canal Auth. v. Callaway, 489 F.2d
567, 573 (5th Cir. 1974) ).


III. Discussion


Defendants make a variety of challenges
to Plaintiffs’ requested injunction. Specifi-
cally, Defendants assert: (1) Plaintiffs do
not have standing; (2) Plaintiffs’ claims
should be barred by laches; (3) Plaintiffs
cannot bring a facial challenge to these
statutes; and (4) Plaintiffs have not estab-
lished the four injunction factors. The
Court will consider each argument in turn.


3. As stated supra at 1329, the Electors also
seek additional relief, which the Court will
consider in the future.


4. The Court recognizes that Plaintiff Electors
seek a preliminary injunction while Plaintiffs


GMVP and Advancing Justice-Atlanta seek a
temporary restraining order.
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A. Standing


[3] Defendants first argue that Plain-
tiffs do not have standing to bring their
claims. Article III standing requirements
are threefold:


First, the plaintiff must have suffered,
or must face an imminent and not mere-
ly hypothetical prospect of suffering, an
invasion of a legally protected interest
resulting in a ‘‘concrete and particular-
ized’’ injury. Second, the injury must
have been caused by the defendant’s
complained-of actions. Third, the plain-
tiff’s injury or threat of injury must
likely be redressible by a favorable court
decision.


Fla. State Conference of NAACP v.
Browning, 522 F.3d 1153, 1159 (11th Cir.
2008) (citing Lujan v. Defenders of Wild-
life, 504 U.S. 555, 560–61, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992) ). Where only in-
junctive relief is sought, only one plaintiff
with standing is required. Crawford v.
Marion Cty. Election Bd., 472 F.3d 949,
951 (7th Cir. 2007), aff’d, 553 U.S. 181, 128
S.Ct. 1610, 170 L.Ed.2d 574 (2008); see
also 553 U.S. at 189 n.7, 128 S.Ct. 1610
(expressly agreeing with the Seventh Cir-
cuit’s finding on this point).


[4] The GMVP Plaintiffs have asserted
direct standing under an organizational
standing theory. In their Response, Defen-
dants challenge those Plaintiffs’ ability to
satisfy the first and third standing require-
ments.5 Specifically, Defendants assert


that Plaintiffs Advancing Justice-Atlanta
and GMVP cannot establish a concrete and
particularized injury sufficient to support
direct organizational standing absent a
showing that they will have to divert re-
sources to warning voters about the poten-
tial risks of filing absentee ballots. GMVP
Dkt. No. [23] at 14. Further, Defendants
contend that even if Plaintiffs’ proffered
evidence is sufficient to confer standing
under a resource-diversion theory, Plain-
tiffs have failed to show how an injunction
would redress the harm alleged because
they would be required to expend the
same or additional efforts to inform voters
of the new procedures required by the
injunction. Id. at 15-16.


[5, 6] An organization must show an
impediment of its mission or diversion of
its resources as a basis for standing if it
seeks to sue on its own behalf. See Brown-
ing, 522 F.3d at 1158, 1164-66. In their
Motion for Temporary Restraining Order,
GMVP Plaintiffs provided declaration evi-
dence that they will have to divert more
resources to ‘‘warning voters about th[e]
risk’’ of signature mismatch rejections and
to ‘‘following up with voters to explore any
possibility of ensuring that their ballot will
be counted, such as placing calls to county
registrars or expending more resources
towards facilitating in-person voting to
compensate for the risk of absentee ballots
not being counted.’’ GMVP Dkt. Nos. [5-2]
¶¶ 3-4, [5-3] ¶¶ 4-5. Defendants argue that


5. Though not challenged by Defendants, the
Court notes that the individual voter Plaintiffs
in Martin have established standing because
any burden on their ability to vote that is not
imposed on other voters, no matter how
slight, is an injury sufficient to confer stand-
ing. See Common Cause/Ga. v. Billups, 554
F.3d 1340, 1351-52 (11th Cir. 2009); Charles
H. Wesley Educ. Found., Inc. v. Cox, 408
F.3d 1349, 1352 (11th Cir. 2005). Plaintiffs
have sufficiently alleged that other absentee
voters whose mail ballots are challenged on
the basis of the voters’ qualifications are given


an opportunity to be heard on such challenge
before any final determination is made not to
count their ballots. See O.C.G.A. § 21-2-
230(g). No such hearing procedure is granted
to absentee voters whose mail ballots are re-
jected on the basis of a signature mismatch.
While these voters may be able to vote anoth-
er way or submit a new mail ballot, the reject-
ed ballot is never counted. O.C.G.A. § 21-2-
381(b)(2)(3). Further, the injury is fairly trace-
able to the Martin Defendants’ enforcement
and implementation of these state election
laws and redressable by the relief sought.
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this evidence is not sufficient to create
direct organizational standing because
‘‘Plaintiffs have not explained how those
activities differ from what they categorize
as their ‘regular voting and voter registra-
tion activities’ in which their organizations
already engage.’’ GMVP Dkt. No. [23] at
14. However, Defendants conceded during
oral argument that Plaintiffs’ additional
affidavit evidence submitted the day prior
likely suffices to meet the injury require-
ment. See GMVP Dkt. Nos. [25-1, 25-2].
The Court agrees.


The Eleventh Circuit’s opinion in
Browning is instructive here given its nu-
merous factual similarities to the case at
hand. There, organizational plaintiffs in-
cluding the Florida NAACP, the South-
west Voter Registration Education Project
(‘‘SVREP’’), and the Haitian-American
Grassroots Coalition challenged a Florida
statute on several grounds, including the
due process clause. 522 F.3d at 1158. The
Florida statute set forth a new verification
process for first-time voter registrants in
the state, requiring each applicant to pro-
vide either the applicant’s driver’s license
number or the last four digits of his or her
Social Security number. Id. at 1156. Before
the application could be accepted, the Flor-
ida Department of State had to verify or
match the number provided in the applica-
tion with the number assigned to the appli-
cant’s name by the relevant agency. Id. In
the event of a mismatch, the voter regis-
tration was not completed, and the appli-
cant was notified of the rejection through
the mail. Id. at 1156-57.


Ultimately, the Eleventh Circuit held in
Browning that the organizational plaintiffs
had both direct and associational standing.
Id. at 1160-66. On direct standing, the
Eleventh Circuit cited with approval the
Seventh Circuit’s Crawford opinion for the
propositions that ‘‘an organization suffers
an injury in fact when a statute ‘compel[s]’
it to divert more resources to accomplish-


ing its goals’’ and ‘‘ ‘[t]he fact that the
added cost has not been estimated and
may be slight does not affect standing,
which requires only a minimal showing of
injury.’ ’’ Id. at 1165 (quoting Crawford,
472 F.3d at 951). Thus, following the Sev-
enth Circuit’s reasoning, the Eleventh Cir-
cuit similarly held that the organizational
plaintiffs had made a sufficient showing of
an imminent concrete injury where they
‘‘reasonably anticipate[d] that they [would]
have to divert personnel and time to edu-
cating volunteers and voters on compliance
with [the Florida statute] and to resolving
the problem of voters left off the registra-
tion rolls on election day.’’ Id. at 1165-66.


In arguing that GMVP Plaintiffs have
not presented sufficient resource-diversion
evidence, Defendants in their brief correct-
ly note that the Eleventh Circuit in Com-
mon Cause discussed evidence from the
organizational plaintiff that it had to divert
resources from efforts that were part of its
mission to efforts to assist voters in obtain-
ing photo identification. GMVP Dkt. No.
[23] at 15 (citing Common Cause, 554 F.3d
at 1350-51). However, Defendants cite to
no authority that an organizational plaintiff
must explain exactly how its resources will
be diverted from one endeavor to another
before sufficient injury can be shown. For
example, in Browning, the Eleventh Cir-
cuit found that the SVREP plaintiff made
a sufficient showing that it would suffer a
concrete injury based only on its ‘‘antici-
pat[ion] that it will expend many more
hours than it otherwise would have con-
ducting follow-up work with registration
applicants because voters will have their
applications denied due to matching fail-
ures.’’ 522 F.3d at 1166 (emphasis added).
See also Arcia v. Fla. Sec’y of State, 772
F.3d 1335, 1341-42 (11th Cir. 2014).


Here, Plaintiffs Advancing Justice-At-
lanta and GMVP have both alleged that, in
light of news articles reporting high absen-
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tee ballot rejection rates in Gwinnett
County in particular, they ‘‘must now di-
vert more resources towards warning vot-
ers about’’ the risk of a signature mis-
match. Plaintiff Advancing Justice-Atlanta
further noted ‘‘higher rates of rejection
especially among Asian Americans.’’ Cho.
Decl., GMVP Dkt. No. [5-3] ¶ 4. Moreover,
both GMVP Plaintiffs have provided addi-
tional affidavits from the Executive Di-
rector of GMVP and Deputy Director of
Advancing Justice-Atlanta, which provide
thoroughly detailed accountings of the spe-
cific activities from which the organizations
have had to divert resources to address
absentee ballot rejection concerns. These
activities include, inter alia, phone bank-
ing, finding canvassing volunteers, in-per-
son and written ‘‘get-out-the-vote’’ efforts
(which Advancing Justice-Atlanta conduct
in five different languages), preparing for
and facilitating voter education forums to
educate community members on what will
appear on their ballots and on issues that
impact them, facilitating a candidate fo-
rum, preparing for an upcoming fundraiser
and grant-writing efforts, and translating
educational materials. GMVP Dkt. Nos.
[25-1, 25-2]. This declaration evidence is
sufficient to show that the organizations
were compelled ‘‘to divert more resources
to accomplishing [their] goals[,]’’ which the
Eleventh Circuit has held is enough to
confer standing even where the added cost
has not been estimated and may be slight.
Browning, 522 F.3d at 1165. Therefore, the
GMVP Plaintiffs have met their burden of
establishing a concrete and particularized
injury under the organizational standing
rubric.


The Court also finds Defendants’ re-
dressability arguments unavailing. If the
requested injunction is granted, the State
will be required to implement procedures
necessary to satisfy procedural due pro-
cess. In other words, the organizational
Plaintiffs will not bear the same burden of
assisting and warning voters once the


State is required to assist voters whose
ballots are challenged as illegitimate and
once the urgency of warning voters is di-
minished by way of due process protec-
tions. Therefore, standing is established.


B. Laches


[7, 8] Defendants next argue that
Plaintiffs’ injunction request is barred by
the equitable doctrine of laches. GMVP
Dkt. No. [24] at 15-18. The affirmative
defense of laches requires a defendant to
prove three things: ‘‘(1) there was a delay
in asserting a right or claim, (2) the delay
was not excusable, and (3) the delay
caused [a defendant] undue prejudice.’’
United States v. Barfield, 396 F.3d 1144,
1150 (11th Cir. 2005) (citing AmBrit, Inc.
v. Kraft, Inc., 812 F.2d 1531, 1545 (11th
Cir. 1986) ). As such, the applicability of
laches is dependent on the specific facts of
a case. See Coca-Cola Co. v. Howard John-
son Co., 386 F.Supp. 330, 334 (N.D. Ga.
1974) (‘‘Whether laches bars an action de-
pends on the circumstances of the particu-
lar caseTTTT’’) (citation omitted); Stu-
diengesellschaft Kohle mbH v. Eastman
Kodak Co., 616 F.2d 1315, 1325 (5th Cir.
1980) (‘‘Laches and estoppel are equitable
defenses whose appropriateness must be
determined in each case under its particu-
lar factual situation.’’)(citations omitted).


[9] Here, Defendants contend that
Plaintiffs’ delay was unreasonable given
that the statutes at issue have been part of
Georgia’s election code for over fifteen
years, and that Plaintiffs nevertheless
waited until after the start of the 2018
general election to file suit. GMVP Dkt.
Nos. [23] at 25-26; [24] at 15. Relying
heavily on the Fourth Circuit’s decision in
Perry v. Judd, Defendants urge this Court
not to ‘‘upend the orderly progression of
state electoral processes at the eleventh
hour.’’ 471 F. App’x 219, 220-21 (4th Cir.
2012); GMVP Dkt. No. [24] at 16-17. But
while Defendants correctly note that—de-
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spite over a decade of use—the challenged
statutes have never been questioned,
weighing on the other side of equitable
scale is the notion that, given the fact-
sensitive nature of a laches inquiry, courts
have been hesitant to bar claims under a
laches defense when there is limited factu-
al information available. See Espino v.
Ocean Cargo Line, Ltd., 382 F.2d 67, 70
(9th Cir. 1967) (‘‘[T]he factual issues in-
volved in a laches defense can rarely be
resolved without some preliminary eviden-
tiary inquiry.’’); see also Jeffries v. Chi.
Transit Auth., 770 F.2d 676, 679 (7th Cir.
1985) (‘‘Laches is generally a factual ques-
tion not subject to summary judgment.’’).


At this early juncture, the Court does
not find Plaintiffs’ delay inexcusable. In-
deed, Plaintiffs offer several patently rea-
sonable explanations for the timing of their
suits—for example, Plaintiffs GMVP and
Advancing Justice-Atlanta contend that
they filed suit in response to the October
12, 2018 news article highlighting the ap-
parent magnitude of the issue in Gwinnett
County. GMVP Dkt. No. [25] at 11. In a
similar vein, Plaintiff Electors allege that
applications for absentee ballots have
surged in the wake of the recent and high-
ly-publicized litigation over the reliability
of the DRE voting system, thereby high-
lighting and exacerbating the purported
issues. Martin Dkt. No. [10] ¶ 3. Accord-


ingly, the Court is not persuaded that
Plaintiffs’ delay in bringing suit was inex-
cusable.6 See, e.g., SunAmerica Corp. v.
Sun Life Assur. Co. of Can., 77 F.3d 1325,
1345 (11th Cir. 1996) (Birch., J., concur-
ring) (in determining whether delay is ‘‘ex-
cusable,’’ a court must not ‘‘limit itself
solely to a raw calculation of the time
period involved TTT the court should also
examine the reasons for any delay.’’).
Laches does not bar Plaintiffs’ injunction
request.


C. Whether Plaintiffs May Bring
a Facial Challenge


Defendant Kemp contends that, while
the GMVP Plaintiffs purport to bring both
facial and as-applied procedural due pro-
cess challenges to the statutory provisions
at issue, the Court should only consider
the facial challenge because Plaintiffs have
‘‘failed to identify a single voter to whom
these statutes have been unconstitutionally
applied.’’ GMVP Dkt. No. [24] at 18. Fur-
ther, Defendant Kemp argues that because
the statutes would not disenfranchise a
hypothetical elector who applied for an
absentee ballot well in advance of the elec-
tion and was provided rejection notice with
sufficient time and ability to cure with a
corrected ballot, Plaintiffs cannot prove
that the law would be ‘‘unconstitutional in
all of its applications.’’ Id. at 19 (quoting
Wash. State Grange v. Wash. State Repub-


6. Nor does the Court find merit in Defen-
dants’ assertion that entering injunctive relief
this close to an election will seriously disrupt
the electoral process, resulting in significant
prejudice to both Defendants and the public.
Indeed, multiple courts within the Eleventh
Circuit have granted injunctive relief against
election officials in close temporal proximity
to an election despite recognizing the admin-
istrative burden inherent in such relief. See,
e.g., Fla. Democratic Party v. Detzner, No.
4:16-cv-607-MW/CAS, 2016 WL 6090943, at
*9-*10 (N.D. Fla. Oct. 16, 2016) (granting a
preliminary injunction 22 days before the
2016 general election to provide voters with
the opportunity to cure signature mismatch


on absentee ballots); Ga. Coal. for the Peo-
ples’ Agenda, Inc. v. Deal, 214 F.Supp.3d
1344, 1345-46 (S.D. Ga. 2016) (entering an
injunction extending the voter registration
deadline in Chatham County less than thirty
days before the 2016 general election while
also acknowledging that ‘‘the extension would
present some administrative difficulty.’’);
Common Cause/Ga. v. Billups, 406 F.Supp.2d
1326, 1376 (N.D. Ga. 2005) (enjoining Geor-
gia’s voter photo identification requirement
shortly before the November 2005 municipal
election in spite of the ‘‘inconvenience and
expense that entering a preliminary injunc-
tion may work upon the State’’).
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lican Party, 552 U.S. 442, 449, 128 S.Ct.
1184, 170 L.Ed.2d 151 (2008) ).


[10] Because Plaintiffs have not identi-
fied a voter to whom these statutes have
been unconstitutionally applied, the Court
agrees that Plaintiffs’ objection to Geor-
gia’s absentee voting procedures should be
construed as a facial challenge. See id. The
Supreme Court has ‘‘articulated two for-
mulations of the standard for assessing
facial challenges to statutes.’’ Libertarian
Party of N.H. v. Gardner, 843 F.3d 20, 24
(1st Cir. 2016).


In United States v. Salerno, the Su-
preme Court held that a facial challenge
can only succeed where a plaintiff ‘‘estab-
lishes that no set of circumstances exists
under which the Act would be valid.’’ 481
U.S. 739, 745, 107 S.Ct. 2095, 95 L.Ed.2d
697 (1987). More recently, the Supreme
Court explained that ‘‘a facial challenge
must fail where the statute has a plainly
legitimate sweep.’’ Wash. State Grange,
552 U.S. at 449, 128 S.Ct. 1184 (internal
quotation and citation omitted). The Elev-
enth Circuit recently cited the latter for-
mulation in the context of a facial proce-
dural due process challenge. See J.R. v.
Hansen, 803 F.3d 1315, 1320 (11th Cir.
2015) (‘‘Hansen II’’) (‘‘A plaintiff challeng-
ing a law as facially unconstitutional ‘must
establish that no set of circumstances ex-
ists under which the law would be valid.’ ’’
(quoting Horton v. City of St. Augustine,
272 F.3d 1318, 1329 (11th Cir. 2001) ) ).


[11] But Plaintiffs’ procedural due pro-
cess challenge survives under either stan-
dard. The Court need not ‘‘go beyond the
statute’s facial requirements and speculate
about ‘hypothetical’ or ‘imaginary’ cases.’’
Wash. State Grange, 552 U.S. at 450, 128
S.Ct. 1184. Rather, the written terms of
the statute dictate the procedure. J.R. v.
Hansen, 736 F.3d 959, 966 (11th Cir. 2013)
(‘‘Hansen I’’) (‘‘In facial due process chal-
lenges, we have looked to the statute as
written to determine whether the proce-


dure provided comports with due pro-
cess.’’). An absentee voter whose ballot
application or ballot is rejected is ‘‘prompt-
ly’’ notified of such rejection, but the voter
is neither provided with a hearing nor an
opportunity to appeal the registrar’s deci-
sion. O.C.G.A. §§ 21-2-381, -386. Because
the statute at issue leaves no room for
discretion in its application, the procedures
provided are apparent from the statutes’
facial terms. See, e.g., Gardner, 843 F.3d
at 24; see also Boddie v. Connecticut, 401
U.S. 371, 375, 91 S.Ct. 780, 28 L.Ed.2d 113
(1971) (explaining that procedural due pro-
cess hinges on the ‘‘guarantee that one
may not be deprived of his rights, neither
liberty or property, without due process of
law.’’). Thus, the Court can readily ascer-
tain from the statute, as written, whether
the procedures therein comport with due
process and a facial challenge is appropri-
ate. In other words, the opportunity to be
heard either is—or is not—provided by the
statute on its face. That is the subject of a
facial challenge and the Court’s next inqui-
ry.


D. Merits


The Court will first consider whether
Plaintiffs have established a substantial
likelihood of success on the merits of their
procedural due process claims, before
turning to the remaining injunction fac-
tors.


1. Procedural Due Process


[12] Under the law of the Eleventh
Circuit, a § 1983 claim alleging a proce-
dural due process denial requires proof of
three elements: (1) a deprivation of a con-
stitutionally protected liberty interest; (2)
a state action; and (3) constitutionally inad-
equate process. Grayden v. Rhodes, 345
F.3d 1225, 1232 (11th Cir. 2003). In this
case, the second element is not in dispute.
Defendants do, however, vigorously con-
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test Plaintiffs’ likelihood of success on the
remaining elements.


[13] Defendant Kemp first objects to
Plaintiffs’ contention that the challenged
statute deprives registered voters of their
constitutionally-protected liberty interest
in the right to vote. GMVP Dkt. No. [24] at
22. Defendants correctly note that there is
no federal constitutional right to vote by
absentee ballot. Id. (citing McDonald v.
Bd. of Election Comm’rs of Chi., 394 U.S.
802, 807-08, 89 S.Ct. 1404, 22 L.Ed.2d 739
(1969) ). Accordingly, Defendants aver that
procedural due process protections apply
only to the extent that the State of Georgia
has conferred the right to vote by absentee
ballot through the process set forth in the
Georgia Election Code. GMVP Dkt. No.
[24] at 24.


[14, 15] The Court disagrees. Courts
around the country have recognized that
‘‘[w]hile it is true that absentee voting is a
privilege and a convenience to voters, this
does not grant the state the latitude to
deprive citizens of due process with re-
spect to the exercise of this privilege.’’
Raetzel v. Parks/Bellemont Absentee Elec-
tion Bd., 762 F.Supp. 1354, 1358 (D. Ariz.
1990); see also Zessar v. Helander, No. 05
C 1917, 2006 WL 642646, at *6 (N.D. Ill.
2006) (‘‘approved absentee voters are enti-
tled to due process protection.’’). While
Defendants correctly assert that the right
to apply for and vote via absentee ballot is
not constitutionally on par with the funda-
mental right to vote, once the state creates
an absentee voting regime, they ‘‘must ad-
minister it in accordance with the Consti-
tution.’’ Zessar, 2006 WL 642646, at *6.
Indeed, the Supreme Court has long held
that state-created statutory entitlements
can trigger due process. See Goldberg v.
Kelly, 397 U.S. 254, 262, 90 S.Ct. 1011, 25
L.Ed.2d 287 (1970); Paul v. Davis, 424 U.S.
693, 710-12, 96 S.Ct. 1155, 47 L.Ed.2d 405
(1976). Having created an absentee voter
regime through which qualified voters can


exercise their fundamental right to vote,
the State must now provide absentee vot-
ers with constitutionally adequate due pro-
cess protection.


[16] The remaining question is wheth-
er Georgia’s absentee ballot statute pro-
vides adequate process. See Grayden, 345
F.3d at 1232. ‘‘To determine what process
is due, courts turn to the test from Math-
ews v. Eldridge, which requires the bal-
ancing of a number of considerations:


First, the private interest that will be
affected by the official action; second,
the risk of an erroneous deprivation of
such interest through the procedures
used, and the probative value, if any, of
additional or substitute procedural safe-
guards; and finally, the Government’s
interest, including the function involved
and the fiscal and administrative bur-
dens that the additional or substitute
procedural requirement would entail.’’


Hansen I, 736 F.3d at 966 (quoting Math-
ews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct.
893, 47 L.Ed.2d 18 (1976) ). In addition,
the Mathews Court implored courts to rec-
ognize that ‘‘procedural due process rules
are shaped by the risk of error inherent in
the truthfinding process as applied to the
generality of cases, not the rare excep-
tions.’’ 424 U.S. at 344, 96 S.Ct. 893.


Here, the Court agrees with Plaintiffs
that the private interest at issue implicates
the individual’s fundamental right to vote
and is therefore entitled to substantial
weight. GMVP Dkt. No. [5-1] at 13. Given
that the State has provided voters with the
opportunity to vote by absentee ballot, the
State must now recognize that the ‘‘privi-
lege of absentee voting is certainly ‘deserv-
ing of due process.’ ’’ Saucedo v. Gardner,
No. 17-cv-183-LM, 335 F.Supp.3d 202, 217,
2018 WL 3862704, at *10 (D.N.H. Aug. 14,
2018) (quoting Raetzel, 762 F.Supp. at
1358).
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Turning to the second factor, Defen-
dants contend that ‘‘the procedures used
minimize the risk of erroneous deprivation
TTT [and] provide for prompt notice and an
ability to cure the deficiency.’’ GMVP Dkt.
No. [24] at 32. At oral argument, Defen-
dants further averred that the risk of erro-
neous deprivation is not high—indeed, in
Gwinnett County only nine absentee bal-
lots have been rejected due to signature
mismatch thus far. Ledford Decl., GMVP
Dkt. No. [23-1] ¶ 18. Plaintiffs respond that
the risk of a voter’s absentee ballot appli-
cation or ballot being erroneously rejected
is substantial, given that a single election
official—who is not trained in handwriting
analysis—has unchecked discretion to de-
termine whether two signatures match.
GMVP Dkt. No. [5-1] at 16; see also Sauce-
do, 335 F.Supp.3d at 217, 2018 WL
3862704, at *11 (recognizing that ‘‘the task
of handwriting analysis by laypersons TTT


is fraught with error.’’). Further, Plaintiffs
note that the existing cure option is illuso-
ry, particularly for the category of voters
who cannot vote in person due to physical
infirmity. See id. at 218–20, 2018 WL
3862704 at *12. There is simply no guaran-
tee that such voters’ signatures might
match on a second absentee ballot or ab-
sentee ballot application. While the Court
recognizes that the risk of an erroneous
deprivation is by no means enormous, per-
mitting an absentee voter to resolve an
alleged signature discrepancy nevertheless
has the very tangible benefit of avoiding
disenfranchisement. See, e.g., Zessar, 2006
WL 642646, at *9 (‘‘It is apparent that the
risk of erroneous deprivation of the pro-
tected interest in absentee voting is not
enormous, but the probable value of an
additional procedure is likewise great in
that it serves to protect the fundamental
right to vote.’’). Accordingly, the probative
value of additional procedures is high in
the present case.


The third and final factor in the Math-
ews balancing test asks the Court to exam-


ine the government’s interest, including
‘‘the function involved and the fiscal and
administrative burdens that the additional
or substitute procedural requirement
would entail.’’ 424 U.S. at 335, 96 S.Ct. 893.
Here, without doubt, Defendants have a
strong interest in maintaining the integrity
of elections. Defendants assert that addi-
tional procedures are not only burdensome
but also unnecessary, as the ‘‘simple verifi-
cation of identify can be accomplished by
the voter simply showing up at the county
election office.’’ GMVP Dkt. No. [24] at 32.
But as the Court has already recognized,
there is a category of absentee voters who
vote by mail because they physically can-
not show up in person. And Defendants
cannot cry foul with regard to the burden
of additional procedures given that Defen-
dants conceded at oral argument that
counties already permit voters to verify
their signatures through extrinsic evidence
on an ad hoc basis.


As a final note, the Court also finds that
the additional procedures impose a mini-
mal burden on Defendants because the
statute elsewhere already provides notice,
a hearing, and an opportunity to appeal for
absentee voters whose ballots are chal-
lenged for ineligibility. See O.C.G.A.
§§ 21-2-229(e), -230(g), -419; see also Zin-
ermon v. Burch, 494 U.S. 113, 137, 110
S.Ct. 975, 108 L.Ed.2d 100 (1990) (‘‘we
cannot say that postdeprivation process
was impossible TTT [where the state] al-
ready has an established procedure.’’). De-
fendants fail to explain why it would im-
pose a severe hardship to afford absentee
voters a similar process for curing mis-
matched signature ballots as for curing
qualification challenges or casting a provi-
sional ballot. Compare Detzner, 2016 WL
6090943, at *8 (‘‘There is no reason that
same procedure cannot be implemented
(rather, re-implemented) for mismatched-
signature ballots.’’). Because many of the
procedures Plaintiffs request are already
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in place, the Court finds that additional
procedures would involve minimal adminis-
trative burdens while still furthering the
State’s asserted interest in maintaining the
integrity of its elections. See Saucedo, 335
F.Supp.3d at 220, 2018 WL 3862704, at *13
(‘‘[A]dditional procedures further the
State’s interest in preventing voter fraud
while ensuring that qualified voters are not
wrongly disenfranchised.’’).


In light of the foregoing, the Court finds
that Plaintiffs have established a substan-
tial likelihood of success on the merits of
their procedural due process claims.7


2. Remaining Injunction Factors


[17] The Court also finds that the re-
maining injunction factors weigh in Plain-
tiffs’ favor. The Court finds that Plaintiffs
have established irreparable injury as a
violation of the right to vote cannot be
undone through monetary relief and, once
the election results are tallied, the rejected
electors will have been disenfranchised
without a future opportunity to cast their
votes. See Odebrecht Const., Inc. v. Sec’y,
Fla. Dep’t of Transp., 715 F.3d 1268, 1289
(11th Cir. 2013) (‘‘In the context of prelimi-
nary injunctions, numerous courts have
held that the inability to recover monetary
damages because of sovereign immunity
renders the harm suffered irrepara-
ble.’’)(collecting cases); see also League of
Women Voters of N. Carolina v. North
Carolina, 769 F.3d 224, 247 (4th Cir. 2014)
(‘‘Courts routinely deem restrictions on
fundamental voting rights irreparable inju-
ry.’’); Obama for Am. v. Husted, 697 F.3d
423, 436 (6th Cir. 2012) (‘‘A restriction on
the fundamental right to vote therefore
constitutes irreparable injury.’’); Cunning-
ham v. Adams, 808 F.2d 815, 821 (11th Cir.
1987) (‘‘An injury is ‘irreparable’ only if it


cannot be undone through monetary reme-
dies.’’).


[18] And the Court finds that the bal-
ance of equities and the public interest
support an injunction. With respect to
their hardship, Defendants essentially ar-
gue that it would be unduly burdensome to
employ a new procedure this close to the
election and that Plaintiffs should have
brought their actions sooner. By changing
the procedures this close to the election,
Defendants argue, the integrity of the
election process will be put into question.
But Defendants’ arguments at the hearing
undermine those points.


Preliminarily, the Court does not under-
stand how assuring that all eligible voters
are permitted to vote undermines integrity
of the election process. To the contrary, it
strengthens it. Second, Defendants argue
that the signature mismatch rejection is
‘‘rare’’—only 0.017% of all accepted absen-
tee ballots in 2016 were rejected on that
basis. See Harvey Decl., GMVP Dkt. No.
[24-1] ¶ 11. But that statistic only bolsters
Plaintiffs’ argument that any additional,
constitutionally mandated processes will
not be an administrative burden. For in-
stance, according to the Secretary of
State’s online system—which the State
readily admits is not accurate as not all
counties track absentee ballot rejection
numbers through it—only 228 signature
match rejections have occurred statewide.
See McDonald Decl., Martin Dkt. No. [16]
at 11. The State cannot claim on one hand
that an appeal process would be an admin-
istrative nightmare while on the other
claiming that such a rejection is rare.


And finally, because the Court is order-
ing Defendants to provide an opportunity
to be heard by essentially adopting the


7. Because the Court finds that an injunction
is warranted on the signature mismatch issue
pursuant to procedural due process require-
ments, the Court declines to also decide


whether an injunction would be warranted on
this same issue pursuant to a substantive due
process or equal protection violation.
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provisional ballot process, O.C.G.A. § 21-2-
419, see infra, election officials will not
have to divert resources to conduct infor-
mal, identification-confirmation hearings
until after the election. In the interim,
election officials will only have to addition-
ally provide provisional ballots—which are
on the same form as absentee ballots—to
ballot applicants with signature mismatch-
es. This, coupled with drafting a new rejec-
tion letter which outlines the Court’s man-
dated procedures, is not so burdensome as
to outweigh Georgians’ right to vote. See
Wesberry v. Sanders, 376 U.S. 1, 17, 84
S.Ct. 526, 11 L.Ed.2d 481 (1964) (‘‘No right
is more precious in a free country than
that of having a voice in the election of
those who make the laws under which, as
good citizens, we must live. Other rights,
even the most basic, are illusory if the
right to vote is undermined.’’). Plaintiffs
have established all four prerequisites to
warrant injunctive relief.


IV. Conclusion


Plaintiffs have shown they are entitled
to an injunction on the signature mismatch
issue. The Court proposes entering the
below injunction. As the parties have not
had an opportunity to be heard on the
exact terms of the Court’s proposal, the
parties have until noon on Thursday, Octo-
ber 25, 2018, to provide the Court with any
objections to the form. Any objections
should not exceed 10 pages. The Court is
specifically interested in comments as to
whether any of the below language is con-
fusing or will be unworkable for the imple-
menting officials. This is not meant to be
an opportunity to readdress the propriety
of entering the injunction—only its form.
The Court will then take into account the
parties’ comments and immediately enter
an injunction similar to that proposed be-
low.


Proposed Injunction


The Secretary of State’s Office shall is-
sue the following instructions to all county
boards of registrars, boards of elections,
election superintendents, and absentee
clerks:


1) All county elections officials respon-
sible for processing absentee ballots
shall not reject any absentee ballots
due to an alleged signature mis-
match. Instead, for all ballots where
a signature mismatch is perceived,
the county elections official shall
mark this ballot as provisional. See
O.C.G.A. § 21-2-419. The county
elections official shall then provide
pre-rejection notice and an opportu-
nity to resolve the alleged signature
discrepancy to the absentee voter.
This process shall be done in good
faith and is limited to confirming the
identity of the absentee voter. This
process shall be done no later than
three days following the election.
The absentee voter shall have the
right to appeal any absentee ballot
rejection following the outcome of
the aforementioned process, as des-
ignated in O.C.G.A. § 21-2-229(e).


2) All county elections officials respon-
sible for processing absentee ballot
applications shall not reject any ab-
sentee ballot application due to an
alleged signature mismatch. Instead,
for all ballot applications where a
signature mismatch is perceived, the
county elections official shall, in ad-
dition to the procedure specified in
O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the
absentee voter along with informa-
tion as to the process that will be
followed in reviewing the provisional
ballot. The outer envelope of the
absentee ballot provided shall be
marked provisional. Once any provi-
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sional ballot is received, the proce-
dure outlined in section 1 above is to
be followed.


3) This injunction should apply to all
absentee ballot applications and ab-
sentee ballots with designated signa-
ture mismatches submitted in this
current election. This injunction
does not apply to voters who have
already cast an in-person vote.


IT IS SO ORDERED this 24th day of
October, 2018.


,
  


IN RE HD SUPPLY HOLDINGS, INC.
SECURITIES LITIGATION


Consolidated Case No. 1:17-
CV-02587-ELR


United States District Court,
N.D. Georgia, Atlanta Division.


Signed 09/18/2018


Filed 09/19/2018


Background:  Investors brought securities
fraud action against commercial distribu-
tor, its chief executive officer (CEO), and
its chief financial officer (CFO) alleging
that company misrepresented recovery of
disrupted supply chain in its facilities man-
agement division. Defendants moved to
dismiss for failure to state a claim.


Holdings:  The District Court, Eleanor L.
Ross, J., held that:


(1) investors alleged with particularity
that statements made by CEO and
CFO were false or misleading;


(2) issue of whether CEO’s statements
were forward-looking statements could
not be resolved at motion to dismiss
phase because of fact-intensive inquiry
as to whether any cautionary language
adequately warned of risks;


(3) CEO’s statements that company had
‘‘significant momentum’’ with respect
to fixing supply chain and that he was
100% confident in recovery progress
were puffery;


(4) CEO’s statement that company had
been buying inventory and ensuring
that it was ‘‘perfectly deployed’’ within
supply chain was not puffery;


(5) investors adequately alleged strong in-
ference of scienter; and


(6) investors sufficiently alleged loss cau-
sation.


Motion granted in part and denied in part.


1. Federal Civil Procedure O636
 Securities Regulation O60.51(1)


To survive a motion to dismiss for
failure to state a claim, a claim brought
under Rule 10b-5 must satisfy: (1) the
notice pleading standard; (2) the height-
ened fraud and mistake pleading standard;
and (3) the additional pleading require-
ments in the Private Securities Litigation
Reform Act (PSLRA).  Securities Ex-
change Act of 1934 § 21D, 15 U.S.C.A.
§ 78u-4(b)(1), 78u-4(b)(2); Fed. R. Civ. P.
8(a)(2), 9(b); 17 C.F.R. § 240.10b-5.


2. Federal Civil Procedure O636
While the rule setting forth a height-


ened pleading standard for claims of fraud
or mistake does not abrogate the concept
of notice pleading, it plainly requires a
complaint to set forth: (1) precisely what
statements or omissions were made in
which documents or oral representations;
(2) the time and place of each such state-
ment and the person responsible for mak-
ing them, or in the case of omissions, not
making them; (3) the content of such state-
ments and the manner in which they mis-
led the plaintiff; and (4) what the defen-
dant obtained as a consequence of the
fraud.  Fed. R. Civ. P. 9(b).
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S E C R E T A R Y  R A F F E N S P E R G E R  L A U N C H E S  I N V E S T I G A T I O N  I N T O  G R O U P S
E N C O U R A G I N G  F R A U D U L E N T  R E G I S T R A T I O N S


(ATLANTA)-Secretary Brad Raffensperger has launched an investigation into several groups, including


America Votes, Vote Forward, and The New Georgia Project, that have repeatedly and aggressively


sought to register ineligible, out-of-state, or deceased voters before the January 5 Senate runoff


elections. For several weeks, the Secretary has issued warnings against efforts to register individuals


who are ineligible to cast ballots in the January runoffs or to encourage people to come to Georgia


solely to cast ballots. 


“I have issued clear warnings several times to groups and individuals working to undermine the integrity


of elections in Georgia through false and fraudulent registrations,” said Secretary Raffensperger. “The


security of Georgia’s elections is of the utmost importance. We have received speci�c evidence that


these groups have solicited voter registrations from ineligible individuals who have passed away or live


out of state. I will investigate these claims thoroughly and take action against anyone attempting to


undermine our elections.”


According to the Georgia Code, false registration, i.e. someone who registers to vote knowing that they


do not possess the quali�cations required by law, is a felony and can be punished by between one and


ten years in prison, and/or up to a $100,000 �ne (O.C.G.A § 21-2-561). Any individual or group who


organizes or �nances efforts to bring individuals to Georgia to register falsely as electors may also


potentially be charged with felony racketeering under O.C.G.A. § 16-14-3(5)(A)(xxii), which can be


punishable by between 5 and 20 years in prison and a �ne of up to $25,000 per count (O.C.G.A. § 16-14-


5).


Over the past several weeks, individuals in Georgia and around the country have reported voter


registration solicitations sent by The New Georgia Project to individuals living out of state and people


who have passed away. One Fulton County resident reported receiving 5 postcards from The New


Georgia Project soliciting a registration “for the same dead person.” A Cherokee County resident


received a voter registration solicitation from The New Georgia Project for his spouse who is ineligible


to vote. A third complaint said The New Georgia Project sent a voter registration solicitation to his


daughter who is not registered to vote in Georgia and had not lived in a different state for �ve years. A


fourth individual reported receiving a “package of postcards” at her home in New York City from The


New Georgia Project encouraging people to register to vote in the Georgia Senate runoffs.


Another effort, Operation New Voter Registration GA, encouraged Emory students to register


fraudulently to vote in the January 5 runoffs. A �ier from the group told students that “Your current


residence can be another state. You are simply changing your state of residence now; and it can be


switched back for future elections (your option).” To register to vote in Georgia, individuals must be


residents of the state with no intention to leave.


Vote Forward, a nonpro�t organization, sent a letter to a long-deceased Alabama resident, encouraging


her to register to vote.


America Votes, which calls itself “the coordination hub of the progressive community,” sent two


absentee ballot applications in one week to an individual at an address where they had not resided since


July 1994.


Georgia is recognized as a national leader in elections. It was the �rst state in the country to implement the


trifecta of automatic voter registration, at least 16 days of early voting (which has been called the “gold


standard”), and no-excuse absentee voting. Georgia continues to set records for voter turnout and election


participation, seeing the largest increase in average turnout of any other state in the 2018 midterm election


and record primary turnout in 2020, with over 1.1 million absentee by mail voters and over 1.2 million in-


person voters utilizing Georgia’s new, secure, paper ballot voting system.
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United States presidential election of 1876
United States presidential election of 1876, disputed American presidential election held on November 7, 1876, in which Republican Rutherford B.


Hayes defeated Democrat Samuel J. Tilden. Tilden led Hayes by more than 260,000 popular votes, and preliminary returns showed Tilden with 184


electoral votes (one shy of the majority needed to win the election) to Hayes’s 165, with the 19 electoral votes of three states (Florida, Louisiana, and


South Carolina) and one elector from Oregon (originally awarded to Tilden) still in doubt. The U.S. Congress subsequently created an Electoral


Commission, which by early March 1877 had resolved all the disputed electoral votes in favour of Hayes, giving him a 185–184 electoral college


victory.


The candidates


After the Civil War ended in 1865, the Republicans held a stranglehold on the presidency, with Gen. Ulysses S.


Grant winning easily in both 1868 and 1872. But Grant’s administration and the Republicans generally had been beset by scandals and allegations of


corruption, such as the Crédit Mobilier Scandal and the Whiskey Ring. The Democrats entered 1876 on an upswing, having won control of the House


of Representatives in 1874, and from the outset the election was expected to be competitive.


The Republicans held their convention in Cincinnati, Ohio, in mid-June, and the front-runner for their nomination was James G. Blaine of Maine, the


speaker of the House of Representatives. Republican reformers, however, hoped to thwart his nomination. Blaine led after the first ballot but without


enough votes to secure the nomination. Among the challengers to Blaine were Roscoe Conkling, a senator from New York and a prominent Republican leader in the post-Civil War period;


Oliver H.P.T. Morton, a senator from Indiana and that state’s former governor; Benjamin Helm Bristow, the U.S. secretary of the Treasury (1874–76) and successful prosecutor of the


Whiskey Ring; and Rutherford B. Hayes, the governor of Ohio. Eventually, with the withdrawal of Bristow, Conkling, and Morton in favour of Hayes, Hayes secured the nomination on the


seventh ballot, and William A. Wheeler, a senator from New York, was selected as his running mate. Hayes’s unblemished public record and high moral tone (as well as his deep sympathy


toward the South) offered a striking contrast to widely publicized accusations of corruption in the Grant administration.


The Democrats held their convention two weeks later in St. Louis, Missouri—the first time a national convention was held west of the Mississippi.


Samuel J. Tilden, the governor of New York, strongly appealed to delegates from Southern states, and on the first ballot he led Thomas A. Hendricks,


the governor of Indiana. After a second ballot Tilden secured the nomination, and Hendricks was chosen as his running mate.


The platforms


The 1876 election occurred in the midst of an economic depression in the United States and continuing sectional animosity, particularly in the South,


where opposition to federal occupation and Reconstruction had grown. Many Republicans had grown weary of Reconstruction and had come to believe


that the time for compromise with Southern whites was at hand. Still, the Republicans continued their strong commitment to the civil rights of


emancipated slaves, their party platform stating that “the permanent pacification of the Southern section of the Union and the complete protection of all


its citizens in the free enjoyment of all their rights, are duties to which the Republican party is sacredly pledged.” It further criticized the Democratic


Party for its lack of commitment to civil rights, arguing that the “party counts, as its chief hope of success, upon the electoral vote of a united South,


secured through the efforts of those who were recently arrayed against the nation and we invoke the earnest attention of the country to the grave truth,


that a success thus achieved would reopen sectional strife and imperil national honor and human rights.”


Meanwhile, the Democratic platform called for “immediate reform” of the federal government and, to forestall Republican charges of sectionalism,


committed itself to the “permanence of the Federal Union.” It also called for civil service reform and restrictions on Chinese immigration to the United


States.


The disputed election


On election day Tilden led Hayes by more than 260,000 votes and appeared on the verge of winning an electoral college majority, having swept much


of the South; he also won the border states and several states in the northeast, including his home state of New York, Connecticut, Delaware, Maryland,


and New Jersey. However, three states were in doubt: Florida, Louisiana, and South Carolina, with 19 electoral votes among them. The status of one of


Oregon’s three electors—which had already been given to Tilden—was also in question. Hayes and most of his associates were ready to concede when


a New Hampshire Republican leader, William E. Chandler, observed that if Hayes were awarded every one of the doubtful votes, he would defeat


Tilden 185–184. Both parties claimed victory in all three Southern states and sent teams of observers and lawyers into all three in hopes of influencing


the official canvass.


The impasse continued into December, when the electors were to meet and cast their votes. When Congress convened on December 7, there were rival


electoral reports, and, over the next six weeks, maneuvering and acrimony prevailed in Congress, and there were fears that another civil war might


break out. On January 29, 1877, Congress created an Electoral Commission to break the deadlock. The commission was to have five members from the


House of Representatives, five from the Senate, and five from the Supreme Court. As originally conceived, the commission was to comprise seven


Democrats, seven Republicans, and one independent, the Supreme Court justice David Davis. Davis refused to serve, however, after the Republican-


controlled legislature of Illinois engineered to have him elected to the state’s vacant Senate seat, and Justice Joseph P. Bradley, a Republican, was


named in his place by the other four justices.


While the commission was deliberating, Republican allies of Hayes engaged with moderate Southern Democrats in secret negotiations aimed at


securing acquiescence to Hayes’s election. Although Bradley leaned toward Tilden’s claim in Florida, he was swayed to back Hayes, and thereafter


every action by the Electoral Commission followed a strict 8–7 split in favour of the Republican claims. When the last issue was resolved after 4 AM on
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Rutherford B. Hayes and William A.
Wheeler campaign pennant, 1876.


Collection of David J. and Janice L. Frent



Electoral Commission


The Electoral Commission in session,
Washington, D.C., February 16, 1877;


from Frank Leslie's Illustrated
Newspaper, March 10, 1877.


Library of Congress, Washington, D.C.
(Digital file no. cph 3b43606)


March 2, Hayes was declared the winner, with a narrow 185–184 majority, and he was sworn in privately the following day (because March 4 was a


Sunday, the public swearing in took place on March 5). Although the result was greeted with outrage and bitterness by some Northern Democrats, who


dubbed Hayes “His Fraudulency,” Hayes was sworn in without incident. Southern Democrats, however, found relative contentment with the outcome,


when, as president, Hayes promptly made good on the secret pledges made during the electoral dispute to withdraw federal troops from states still


under military occupation and thus end the era of Reconstruction. Thereafter the Democrats came to dominate what became known as the “Solid


South.”


For the results of the previous election, see United States presidential election of 1872. For the results of the subsequent election, see United States


presidential election of 1880.


Results of the 1876 election


The results of the 1876 U.S. presidential election are provided in the table.


American presidential election, 1876


presidential candidate political party electoral votes popular votes


Sources: Electoral and popular vote totals based on data from the United States Office of the Federal Register and Congressional Quarterly's Guide to U.S. Elections, 4th ed. (2001).


Rutherford B. Hayes Republican 185 4,036,298


Samuel J. Tilden Democratic 184 4,300,590


Peter Cooper Greenback 75,973


This article was most recently revised and updated by Michael Levy, Executive Editor.
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C h a p t e r  1 6


PRoVisional Ballots


Introduction


Although some States had already incorporated 


various fail-safe ballots into their election codes, 


the passage of the Help America Vote Act (HAVA) of 


2002 represents the first such Federal requirement.1 


HAVA establishes a voter’s right to cast a fail-safe, or 


provisional, ballot in Federal elections. 


Voters cast provisional ballots for a variety of 


reasons, and many States have created various ad-


ditional applications for fail-safe ballots. For Federal 


elections, however, HAVA outlines the two federally 


required circumstances under which States must 


provide provisional ballots. 


First, a State must make provisional ballots 


available to voters in the event that “the name of 


the individual does not appear on the official list of 


eligible voters for the polling place or an election 


official asserts that the individual is not eligible to 


vote….”2 As long as the voter signs an affirmation 


that he or she is registered in the jurisdiction and 


eligible to vote, the election official must provide 


the voter an opportunity to cast a provisional bal-


lot. After Election Day, the determination about the 


voter’s eligibility is resolved, and the provisional 


ballot is subsequently counted or denied based on 


such eligibility.


Although HAVA requires that voters attest to their 


eligibility to vote within a jurisdiction, it is left to the 


State laws to outline the meaning of “jurisdiction.” 


In some States, a voter may cast a provisional ballot 


in any precinct in the State, regardless of the locality 


in which the individual is registered, and have that 


provisional ballot counted, assuming the voter meets 


all other eligibility requirements. These States autho-


1 See 42 U.S.C. § 15301 et seq.
2 See 42 U.S.C. § 15482(a).


rize local election officials to count the votes on the 


portion of the ballot that the provisional voter would 


have been eligible to vote had he or she cast a ballot in 


the home precinct. In other States, for the provisional 


ballot to count, a voter must cast a provisional ballot 


in the precinct in which he or she is eligible to vote.


Second, HAVA requires that provisional ballots 


be available when, during a Federal election, a Fed-


eral or State judge extends polling place hours. All 


voters who cast ballots during the extended hours 


must cast provisional ballots that are set aside from 


the other provisional ballots cast during normal 


voting hours. This requirement allows a judge to 


determine, after Election Day, the validity of the 


order to extend polling place hours and allows 


election officials to easily identify the cast ballots as 


part of the order.


HAVA mandates that voters have the ability to 


check the status of their provisional ballot after it is 


cast. State or local election officials must establish 


a free access system through which a voter “will be 


able to ascertain…whether the vote was counted, 


and, if the vote was not counted, the reason that 


the vote was not counted”3 if the provisional bal-


lot was cast pursuant to HAVA. Federal law also 


requires that voters be provided written information 


regarding this free access system at the time that 


they cast their provisional ballot, providing the pro-


visional ballot was cast for one of the two federally 


mandated reasons. 


States use provisional ballots in additional 


instances as provided by State law.4 The following 


3 See 42 U.S.C. § 15482(a)(5)(B).
4 For more information about provisional voting at the State level, review 
the U.S. Election Assistance Commission’s (EAC’s) forthcoming State-
by-State compilation of provisional voting statutes. The report will be 
available at the EAC Web site at www.eac.gov. 
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examples illustrate some State-mandated reasons for 


using a provisional ballot:


 A voter’s name does not appear on the official list 


of eligible voters at the polling place on Election 


Day during a non-Federal election.


 A voter changes his or her name or moves 


within the county and fails to reregister before 


the election.


 Another person challenges a voter’s qualifications 


and the poll worker is not able to resolve the 


challenge.


 A voter does not have proper identification.


 A voter was issued an absentee ballot, chooses to 


vote on Election Day instead, and does not have 


the ballot to surrender to poll workers.


 A voter is not a resident of the precinct in which 


he or she is attempting to vote.


 A voter has been convicted of a felony and the 


jurisdiction has no record of a restoration of vot-


ing rights.


Because the eligibility of provisional voters 


must be determined before their ballots can be 


counted, provisional ballot totals are not included 


in the unofficial vote totals released on Election 


Day. An election official determines voter eligibility 


based on requirements in Federal and State election 


laws, including age, citizenship, residence, and 


identification. The provisional ballots cast by those 


voters deemed eligible are included in the certified 


election results that are released after Election Day.


Some States have developed statewide standards 


for processing provisional ballots. These standards 


direct local election officials and/or election boards 


to count provisional ballots in a uniform man-


ner. Local election officials must incorporate any 


statewide guidelines into internal office policies and 


procedures for administering provisional ballots. 


While taking into account the statewide stan-


dards, the local election official develops policies 


and procedures for provisional voting. These proce-


dures might include issuing, collecting, researching, 


and verifying provisional ballots. Local election 


officials or election boards, as outlined by State law, 


will make the determination of eligibility. 


An election official creates internal elections 


office procedures for provisional ballots from form 


design through final certification. 


IMpOrtaNt reMINDer    


Jurisdictions are reminded to implement these voluntary practices 
only after reviewing State and local laws and regulations. Local 
election officials should contact their State election officials with 
questions about the legality of a specific policy or procedure in 
their State.


Issuing Provisional Ballots


To develop policies and procedures for administer-


ing provisional voting, an election official first 


creates a process for issuing provisional ballots 


to voters at the polls. Provisional voters need to 


use special forms or ballot envelopes, ballots, and 


sign-in sheets on Election Day. Because some States 


have already created these materials, a local election 


official should first ask his or her State about the 


existence of any forms. If a form is not available at 


the statewide level, a local election official should 


then create easy-to-use, easy-to-understand materi-


als for poll workers and voters.5 When conducting 


poll worker training events, the election official 


might consider incorporating into the training clear 


guidelines on issuing provisional ballots.


An election official will make sure polling 


places comply with the Federal requirement for vot-


ing information to be visibly posted at the polling 


location, including information on the right to a 


provisional ballot for Federal contests if a voter’s 


eligibility cannot immediately be determined at the 


polling place.6


5 For more information about best practices in ballot design, review the 
EAC’s Effective Designs for the Administration of Federal Elections report 
with camera-ready images for election officials. The report is available at 
the EAC Web site at www.eac.gov. 
6 See 42 U.S.C. § 15482(b).


produce provisional ballots and envelopes with a 


design and/or color that is different from a tradi-


tional ballot. a different design will clearly desig-


nate provisional ballots as separate from regular 


ballots.
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testing Materials, policies, and procedures


As with any part of the voting process, a local elec-


tion official might test the provisional voting forms, 


envelopes, and ballots for usability. The election 


official should attempt to conduct testing that is 


representative of conditions at the poll on Election 


Day. To test the ballot, the official might include 


the following steps: 


1. First, replicate a sample polling place. Fill the 


poll worker role with veteran and novice poll 


workers who might be scheduled to work on 


Election Day. (Because these individuals will be 


interacting with voters on Election Day, it is im-


perative that they understand the materials and 


can use them efficiently at the polling place.)


2. Second, fill the role of voters with individuals 


who are not completely familiar with election 


administration. (To obtain more realistic results, 


it is best to test the usability of various policies, 


procedures, and materials on individuals who are 


less familiar with the process.)


3. After filling the testing roles, instruct the voters 


to interact with the poll workers as they would 


on Election Day. Pay special attention to how 


the voters are checked in at the sample polling 


place and the amount of time it takes to com-


plete the forms and envelopes and to cast a pro-


visional ballot. Create easy-to-follow flowcharts 


about provisional voting administration for poll 


workers to use at voter check-in tables for the 


test and on Election Day.


If required by law, an election official may need 


to include representatives from the political parties 


with candidates on the ballot to observe the testing 


of materials. After the testing the election official can 


use lessons learned to revise the forms, envelopes, 


ballots, and procedures. To allow enough time for 


revisions, the official would conduct the usability 


testing sufficiently early in the preparation process.


poll Worker training


As noted previously, poll workers will administer 


any internal elections office policies and procedures 


for provisional voting on Election Day. An election 


official might build a module for provisional voting 


into his or her overall poll worker training sessions. 


Some jurisdictions train poll workers to direct any 


voters not on the registration list to the chief or 


assistant chief poll worker in the polling place 


who is trained to administer provisional ballots. 


This process can result in decreased line wait times 


on Election Day by ensuring that poll workers 
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efficiently administer the many requirements for 


provisional ballots.


A local election official knows that poll workers 


need access to simple, easy-to-use tools to help 


answer voters’ questions on Election Day. When a 


voter’s name cannot be located on the registration 


list, a poll worker should know to treat that indi-


vidual as a potential provisional voter. Although 


it is always preferable for an eligible voter to cast a 


regular ballot that will not need further validation 


after he or she leaves the polls, poll workers must 


provide provisional ballots consistently and without 


hassle, when appropriate.


An election official might also consider teach-


ing poll workers to determine whether the voter 


is in the correct polling place. Poll workers should 


make every effort to direct a voter to the correct 


polling place, especially in jurisdictions that count 


only those provisional ballots cast in the proper pre-


cinct. The election official can require poll workers 


to post a map of all polling places in the jurisdic-


tion at the polling place entrance. For jurisdictions 


that provide information in multiple languages, 


the map should be available in the alternative 


languages. In addition, the election official may 


require Election Day greeters to explain the map to 


voters as they enter the polling place. This proactive 


approach may help voters determine if they are in 


the correct polling place.


Many election officials have noted that county-


wide paper street indexes can be confusing and 


difficult for poll workers to interpret on Election 


Day. One alternative to using the indexes is using 


laptop computers or electronic poll books to locate 


the correct polling place for a voter who is in the 


incorrect polling place. Another option is to have 


the elections office operate a telephone call center 


at the central elections office for poll workers to 


call for prompt assistance in determining a voter’s 


proper precinct. 


After poll workers have attempted to help a 


voter cast a traditional ballot, it is important that 


they know that, if the voter’s name is not on the 


list, they must issue the voter a provisional ballot in 


Federal elections. In such cases, poll workers must 


also provide the voter with written information 


about the federally mandated free access system 


through which the voter can determine if his or her 


provisional ballot was counted and the reasoning 


behind the decision.


election Day administration


An election official might develop a special check-in 


process for provisional voters on Election Day. If 


poll workers are unable to locate a voter in the 


registry, or other conditions for provisional voting 


are met, poll workers could direct provisional voters 


to a separate check-in table where poll workers 


provide them with instructions and information 


on provisional voting. Because these voters will 


take longer to check in than traditional voters will, 


a separate table allows the regular check-in line to 


flow normally for traditional voters while ensuring 


that provisional voters are processed efficiently.


An election official should train poll workers 


assigned to the provisional voting check-in table to 


understand the importance of thoroughly complet-


ing all necessary forms and ballot envelopes. An 


error in the form or envelope can invalidate the 


voter’s provisional ballot before it is ever opened 


for processing. The election official can include 


in any poll worker training a reminder that poll 


workers review all provisional voters’ paperwork 


for completeness and accuracy and that they follow 


procedures exactly as prescribed by law. 


Voters can cast provisional votes by paper ballots 


or on direct recording electronic voting machines 


as allowed by law. If the jurisdiction is using paper 


provisional ballots, poll workers might instruct 


voters to place their provisional ballots into the 


completed ballot envelopes. Voters cast the ballots 


by placing them into a separate, secured ballot box. 


If the provisional ballots are being used due to a 


court-ordered extension of polling place hours, poll 


Consider posting a jurisdictionwide map of all poll-


ing places with a shaded portion indicating which 


voters are eligible to vote in the polling place. 


Include the tag line, “If you live in this area, you 


VOte here.”


Consider training and assigning specific poll work-


ers to administer provisional ballots on election Day.
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workers will keep these provisional ballots separate 


from the provisional ballots cast for other reasons.


Voters can also cast provisional ballots on 


electronic voting machines. For these situations, an 


election official should train poll workers generally 


about operating the voting machines for provisional 


balloting and specifically about how to record the 


provisional ballot number on the electronic voting 


machine screen. Poll workers can instruct provisional 


voters using electronic voting machines to complete 


all necessary paperwork and return it to the poll 


worker before casting their provisional ballots. 


After voters cast provisional ballots for a Federal 


contest—regardless of the voting method—poll 


workers must provide these voters with written 


information about the free access system for deter-


mining whether their ballots were counted. Some 


States use toll-free hotlines or links from their chief 


election official’s Web site to provide voters with 


such information. An election official will prepare a 


one-page handout for provisional voters about the 


provisional voting process, which explains how, 


when, and where the voter can access the informa-


tion about his or her provisional ballot.


Collecting Provisional Ballots


For an election official, the next step in developing 


internal policies and procedures for provisional 


voting is to standardize the collection of completed 


provisional ballots from the polling places on Elec-


tion Day. The election official might include the 


following steps in the process: 


 Collect the provisional ballots or electronic 


memory cards at the polling places.


 Transport the provisional ballots or electronic 


memory cards to the central election office.


 Store the provisional ballots or electronic 


memory cards during the canvass and retain 


them pursuant to Federal and State law.


The tabulation of provisional ballots will not 


occur on Election Day and, thus, will not show 


up in the unofficial results released to the public 


on election night. Many States, however, require 


that elections offices publicize the number of 


provisional ballots cast on Election Day. This release 


of information is especially important in close races 


when the number of uncounted provisional ballots 


exceeds the margin of victory reflected in the unof-


ficial results. 


An election official will collect and account 


for provisional ballots separately from traditional 


ballots because their validity needs to be confirmed 


by verifying the voter’s eligibility before being 


counted. On Election Day, poll workers must ac-


count for all traditional and provisional ballots cast 


in the precinct. At the provisional ballot table, poll 


workers should reconcile the number of provisional 


voters’ signatures with the number of provisional 


ballots issued minus any spoiled ballots (for both 


paper and digital recording electronic voting 


machine provisional ballots). Poll workers assigned 


to the provisional ballot table should complete a 


transmittal sheet, which includes the provisional 


ballot reconciliation.  The poll workers will then 


return the document, along with all other supplies 


and materials, to the central election office.


An election official knows that detailed audit 


trails, especially regarding provisional ballots, are 


critical. The official should ensure that the docu-


mented chain of custody accurately reflects that 


poll workers have returned all provisional ballots 


or electronic memory cards to the central election 


office and that elections office staff have stored 


them in a secure environment until a decision has 


been made about their eligibility. Even after a pro-


visional ballot’s validity is determined, an election 


official is required to keep all provisional ballots for 


22 months following a Federal election.7


Counting Provisional Ballots


For an election official, the final aspect of provi-


sional voting policies and procedures is to develop 


an efficient process for determining the validity of 


provisional ballots so that the votes are included in 


the certified election results. The election official 


can review State laws to ensure that the process for 


resolving provisional ballots is completed within 


the allotted timeframe and in keeping with all other 


legal requirements. 


7 See 42 U.S.C. § 1974.


If resources allow, consider designating one voting 


machine for provisional voters.
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An election official should be transparent with 


all aspects of provisional ballot verification and 


counting. This transparency includes proactive in-


formation sharing with the public about the admin-


istrative complaint procedures available to those 


voters who believe that their provisional ballots 


were denied inappropriately. The public must be 


informed of the timelines for counting provisional 


ballots, including any period of time during which 


provisional voters can present additional identifica-


tion to validate their ballots. 


An election official might consider following a few 


steps in counting provisional ballots: (1) determine 


voter eligibility, (2) document reasons for rejections, 


and (3) aggregate eligible votes. In jurisdictions that 


use electronic voting machines for provisional voting 


and counting, the aggregation of valid provisional 


votes requires only reviewing the report produced 


by the voting machine. In paper provisional ballot 


jurisdictions, the election official can count paper pro-


visional ballots using the same policies and procedures 


for counting any paper ballots. 


Before moving the provisional ballots to an area 


set aside for counting, an election official might 


consider performing a precinct-by-precinct audit of 


the provisional ballots cast. It is essential that the 


number of sealed provisional ballots from each poll-


ing place balances with the number of voters who 


cast a provisional ballot. Each provisional ballot en-


velope should include identifying information about 


the polling place and precinct in which it was cast. 


The election official could resolve any discrepancies 


before moving the ballots to the verification area.


Some States have established laws or adminis-


trative regulations about how local election officials 


should determine the validity of provisional 


ballots. A local election official might develop a 


matrix to document all the rules and regulations 


for counting and rejecting provisional ballots. The 


matrix would cite each controlling State statute or 


THE KANSAS ELECTION STANDARDS MATRIx         


continued next page...


Counting Provisional Ballot


# Situation Should Ballot 
Count?


Legal authority Comments


a Voter registration


1 Voter registered in office before books 
closed and advance voted at the same time.


yES 25-1122 
25-2311


If voter’s notice of disposition was not 
returned by mail before canvass day.


2 Voter registered in office before books 
closed and advance voted at the same 
time. The voter’s notice of disposition was 
returned as undeliverable.


Laws are unclear. 
Consult county at-


torney or counselor.


25-1122 
25-2302 
25-2311


KSA 25-2302 indicates that the ballot 
should not count because a person must 
be registered before voting.  KSA 25-
2316c(e) indicates that the ballot should 
count because the person to whom 
a confirmation notice is sent (after 
the notice of disposition is returned 
undeliverable) is a registered voter when 
the election officer adds his/her name to 
the registration list.


3 Voter registered at CEO office after books 
closed or at the polling place on election 
day and voted at the same time.


NO 25-2311(a)(6) 
25-2311(e)


Law requires that a voter must register 
by the 15th day before election.


4 Registered voter had different name than 
on poll book due to marriage, divorce or 
legal proceeding and completed a new 
voter registration application.


yES 25-2316c(a)


5 Registered voter had different name than 
on poll book and did not complete a new 
voter registration application.


NO 25-2316c(a)
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THE KANSAS ELECTION STANDARDS MATRIx               


continued next page...


# Situation Should Ballot 
Count?


Legal authority Comments


6 Voter was registered but voted in wrong 
precinct, but within the county, due to CEO 
error, board worker error, voter error, or 
insistence by voter.


yES (partial ballot) 25-3002(b)(3) Law requires counting of partial 
provisional ballots—count races and 
questions that are identical when 
comparing provisional ballot to correct 
ballot for voter’sprecinct.


7 Voter was not registered. NO 25-215 25-2302 Kansas laws  
require registration 


before voting.


8 Voter claimed to have registered at DMV, 
post office, state fair or NVRA registration 
outpost and CEO had no registration.


NO 25-215 
25-2302 


25-2421a


Unless CEO verifies DMV or CEO error.


B Voter Moves


Moves Within County


1 Registered voter moved within county 
within 30 days of election. Voted at former 
precinct.


yES KS Const. Art. 5 
Sec. 1; 


25-3702


KS Constitution allows this so ballot not 
required to be provisional. Voter must 
complete Form FP1 before voting.


2 Registered voter moved within county 
within 30 days of election. Voted at either 
new precinct or central location.


yES 25-2353 
25-409


Must complete new registration card 
before voting provisional ballot.


3 Registered voter moved anywhere in county 
and voted at new precinct.


yES 25-2316c(b) Voter must complete a new voter 
registration application.


4 Registered voter moved within county at 
any time before election. Voted at either 
new precinct or central location.


yES 25-2353
25-409


Must complete new registration card 
before voting provisional ballot. No time 
limit on date of move.


5 Registered voter moved within the county 
at any time and completed a new voter 
registration card.


yES 25-2353 If voted at new 
precinct or central 


location.


6 Registered voter moved within county 
within 30 days before election. Voted ballot 
at wrong precinct.


yES (partial ballot) 25-3702
25-3002(b)(3)


Entire ballot valid if voted at former 
precinct. Partial ballot valid if voted 
ballot at precinct where not registered.


7 Registered voter moved within county more 
than 30 days before election. Voted at 
former precinct.


yES (partial ballot) 25-3702 
25-3002(b)(3)


Partial ballot valid if voted ballot at 
precinct where not currently registered.


8 Registered voter moved within the county 
but refused to fill out a new voter registra-
tion card before voting.


yES (partial ballot) 25-409(a) 
25-3002(b)(3)


Law requires counting of partial 
provisional ballots—count races and 
questions that are identical when 
comparing provisional ballot to correct 
ballot for voter’s precinct.


Moves Out Of County, Within State


9 Registered voter moved anywhere in state 
within 30 days of election. Voted at former 
precinct.


yES Kan. Const. Art. 5 
Sec. 1


25-3702


KS Constitution allows this, so ballot not 
required to be provisional. Voter must 
complete Form FP1 before voting.


10 Registered voter moved out of county 
but within state within 30 days before 
election. Voted in new precinct without 
re-registering.


NO Kansas Constitution 
Article 5, 25-3702 


25-2316c(b)


Fail safe (provisional) voting only covers 
in-county moves. Former precinct voting 
only allows voting in precinct of former 
residence.
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THE KANSAS ELECTION STANDARDS MATRIx      


# Situation Should Ballot 
Count?


Legal authority Comments


11 Registered voter moved out of county but 
within state more than 30 days before 
election.


NO 25-3702 Not protected by law. Needed to re-
register at new address.


C advance Voting


1 Registered voter requested advance ballot, 
did not receive ballot and voted at polls.


yES 25-2908c If CEO verifies that voter did not cast 
multiple ballots.


2 Registered voter voted in advance, then 
voted at the polling place.


NO 25-2416(b)  
Election crime.


3 Registered voter returned advance ballot in 
unsigned envelope.


NO 25-1124(a) 
25-1136(b) 
25-3002(f)


4 Voter signed another voter’s envelope. NO 25-1120
25-1124


Law requires voter to sign statement 
on voter’s own envelope unless another 
person signs for voter at voter’s direction 
due to disability.


5 Two voters voted in advance. Ballot 
envelopes switched, signed by the wrong 
voter in same household. Both are eligible 
voters and signatures match.


NO 25-1120


6 Voter submitted an advance voting ballot 
with ballot envelope not sealed.


yES Technical irregularity 
unless CEO finds  


evidence of tampering.


7 Voter applied for an advance voting ballot 
after deadline for application.


NO 25-1119
25-2302 


25-2311(a)


Kansas laws set application deadlines 
to allow time for transmission of ballots 
and conclusion of advance voting before 
election.


8 Voter used power of attorney to obtain 
advance voting ballot and used attorney 
to vote.


NO AG letter to SOS, 
Sept. 16, 1997


Power of attorney has no effect in 
voting. Laws provide for assisted voting 
if affidavit of assistance is filed.


9 Voter casts advance ballot, then dies. 
Election board makes ballot provisional 
pursuant to KSA 25-1136(c).


NO 25-1136(c) AG 
Opinion 2002-15


If ballot should count, then the directive 
to make it provisional is “vain, idle, or 
futile.” There is a presumption that the 
legislature does not “enact useless or 
meaningless legislation.”


D Other


1 Registered voter’s name was found by CEO 
elsewhere in poll book.


yES 25-2908(b) NVRA fail safe voting


2 Voter needed assistance – should not have 
been challenged.


yES 25-2909 No voter error


3 Voter voted provisional ballot, only one 
board worker signed envelope.


yES 25-702 
25-716 


25-3002(b)


Technical irregularity. No voter error.
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THE KANSAS ELECTION STANDARDS MATRIx      


4 In primary election, registered voter 
requested and received a different party’s 
ballot than the one registered for.


NO 25-3301(d) 
25-3304(b)


If voter received ballot of party other 
than party of affiliation, ballot does not 
count. Unaffiliated voter may affiliate 
with a party and vote, or, depending on 
rules


# Situation Should Ballot 
Count?


Legal authority Comments


5 Registered voter dies after casting ballot 
and ballot was not provisional.


yES AG Opinion 2002-15 Non-provisional ballots are commingled 
with others are thus irretrievable and 
impossible to not count.


6 Registered voter returned a ballot after 
polls closed.


NO 25-106 
25-1132 


(advance)


7 Voter accidentally presses “Submit vote” 
on DRE before he/she is finished.Voter 
completes provisional ballot.


NO 25-2908(c)(5) Voter cannot vote twice. If ballot cast 
on DRE cannot be retrieved, it has been 
cast and included with the other votes, 
regardless of how many races voter had 
completed


e Federal Services Voting


1 Federal services voter who was absent 
applied for ballot by noon the day before 
election day by completing a standard FPCA 
(Form 76).


yES 25-1215 
25-1216(b)


If the application was made on FPCA, 
voter cannot vote on local questions or 
precinct committee positions. May vote 
by fax. Not required to be registered.


2 Registered voter (non military) moved out 
of state but in the U.S. at any time before 
election. (See Presidential Situations for 
exception.)


NO Not protected by law. Voter should check 
with new state for laws.


3 U.S. citizen eligible to vote in the election 
district moved out of U.S. and applied 
by noon the day before election day by 
completing a standard FPCA (Form 76).


yES 25-2314
25-1216(b)


If the application was made on FPCA, 
voter cannot vote on local questions or 
precinct committee positions. May vote 
by fax. Not required to be registered.


F presidential Situations


1 New voter moved to KS within 45 days 
before election. Filed form PN by noon the 
day before election.


yES 25-1801(b)(1)
25-1802(a)


New resident may vote only on U.S. 
president race.


2 Registered voter moved out of KS within 
45 days before election. Filed form PF in 
county of former residence  in KS by noon 
the day before election.


yES 25-1801(b)(2), 
25-1802(b)


Former resident may 
vote only on U.S. 
president race.


3 Registered voter moved anywhere within 
KS not more than 20 daysnbefore election. 
Filed Form PR in county of new residence 
by noon the day before election.


yES 25-1801(b)(3) 
25-1802(c) Relocated 


resident may vote 
only on U.S. 


president race.


G Voter Identification


1 First-time voter in the county fails to pro-
vide valid identification, votes provisional 
ballot.


NO 25-2908(e) 
25-3002(b)(8)


The law requires a first-time voter 
to provide ID in order to have ballot 
counted. However, if voter provides 
valid identification to CEO after voting 
provisional ballot and before county 
canvass, ballot should count.
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regulation, and the election official would provide 


copies of the matrix to the media and candidates 


and post it on the jurisdiction’s Web site. The elec-


tion official can use the provisional ballot decision 


matrix as a guide for the media, candidates, and 


voters during the canvass.


Determining voter eligibility is the most time-


consuming part of the provisional ballot counting 


process. To be eligible to vote, the voter needs to be 


registered on Election Day. If the voter is not legally 


registered, the ballot will not count. When making 


the determination of a voter’s eligibility, an election 


official will double-check whether the voter has 


changed his or her name since registering to vote. 


If the voter was registered, the election official 


can examine whether the voter had moved within 


the jurisdiction. In some States, the provisional 


ballot must be cast in the voter’s home precinct. 


In other States, the provisional ballot can be cast 


anywhere in the county or State and still contain 


valid votes. An election official will review State law 


to determine whether the voter cast the ballot in 


the correct “jurisdiction.” If State law allows voters 


to cast a provisional ballot anywhere in the county 


or State, the voter is still only eligible to cast a vote 


in the races and on the issues included on the ballot 


in his or her home precinct. In these circumstances, 


the election official must count only the eligible 


portion of the ballot. In most States, this situation 


will require a local election official in the provi-


sional voter’s home jurisdiction to create a duplicate 


ballot that includes votes only on those races for 


which the voter was eligible to cast a ballot. 


For a special subset of provisional ballots set 


aside due to a court-ordered extension of polling 


place hours during a Federal election, an election 


official may need to wait before counting these bal-


lots. In many cases, the court-ordered extension may 


be challenged in court after the election. If that is 


the case, the election official must secure these pro-


visional ballots separately from other ballots until he 


or she receives official word of a judicial resolution.


The election official will document the reasons 


for rejecting any provisional ballots. Two staff 


members will review and initial each rejected provi-


sional ballot, or they will act accordingly as the law 


requires. The staff may indicate the reason for rejec-


tion on the ballot envelope. Later, if the provisional 


ballot was cast for a Federal contest, the voter can 


access this information about the rejection through 


the free access system.


States use provisional ballots for numerous 


other reasons, not all of which are outlined in the 


Election Management Guidelines. These reasons may 


include voter registration updates and poll worker 


challenges. An election official will need to create 


policies and procedures to deal with all the poten-


tial reasons a voter might cast a provisional ballot 


in his or her jurisdiction.


If the voter cast a provisional ballot because 


he or she did not provide sufficient identification 


on Election Day, State law might allow the voter to 


prove his or her identity after Election Day. State 


laws vary widely about the window during which 


the identification may be provided and where 


identification must be presented, but, to resolve 


a provisional ballot’s validity, an election official 


must create a process for verifying identification 


presented to the elections office after Election Day, 


if required by law.


Completing the Election Cycle


An election official should collect provisional ballot 


data for several reasons. The data are best when 


stratified by reason for casting the provisional 


ballot, ballots cast by precinct, and ballots cast by 


polling place. The data should also include the 


reasons for casting and, if necessary, for rejecting 


any provisional ballots. 


One important reason for collecting the data is 


to understand more about election administration 


in the jurisdiction. After each election, a local elec-


tion official might prepare a written summary of the 


provisional ballot data to send to the State elections 


office. The election official could use these reports 


to develop projections for provisional ballot usage 


in subsequent elections to more efficiently deploy 


Develop a checklist and train staff to use the 


checklist to process each provisional ballot. to pro-


vide an auditable history of the research process, 


attach a checklist to the front of each provisional 


ballot envelope. provide a space for staff initials to 


validate the processing of each step of the provi-


sional ballot counting process.
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resources and reduce the number of provisional 


ballots cast in the future. 


The election official could also use this infor-


mation to conduct post-election debriefing sessions 


in local elections offices. The sessions could result 


in recommendations for necessary modifications 


to forms, supplies, poll worker training, processing 


procedures, and voter outreach. 


The Election Assistance Commission (EAC) also 


compiles provisional voting data in its biennial 


Election Administration & Voting Survey8. Election 


officials at the local, State, and Federal levels can 


use the results of this survey to identify successes 


and improvements in election administration and 


to learn from other States’ best practices.


8 To read details about election data, see the Election Administration & 
Voting Survey on the EAC Web site at www.eac.gov.  
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IN THE UNITED STATES DISTRICT COURT


FOR THE SOUTHERN DISTRICT OF GEORGIA


STATESBORO DIVISION


GEORGIA STATE CONFERENCE *


OF THE NAACP et al., *
•


Plaintiffs, *


v. *


* CV 616-021


EMANUEL COUNTY BOARD OF *


COMMISSIONERS et al., *


Defendants. *


ORDER


Currently before the Court is the parties' stipulation of


dismissal with prejudice under Federal Rule of Civil Procedure


41(a) (1) (A) (ii) . (Doc. 39.) Accordingly, this case is


DISMISSED WITH PREJUDICE. The Clerk shall CLOSE this case. The


parties will bear their own costs and fees.


ORDER ENTERED at Augusta, Georgia this /^ffi^day of May,


2017


J. wdaTha^ chief judge
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STATE OF TEXAS,  


Plaintiff, 


v. 


COMMONWEALTH OF PENNSYLVANIA, STATE OF 


GEORGIA, STATE OF MICHIGAN, AND STATE OF 


WISCONSIN, 


Defendants. 


 


MOTION FOR LEAVE TO FILE 


BILL OF COMPLAINT 


Pursuant to 28 U.S.C. § 1251(a) and this Court’s 


Rule 17, the State of Texas respectfully seeks leave to 


file the accompanying Bill of Complaint against the 


States of Georgia, Michigan, and Wisconsin and the 


Commonwealth of Pennsylvania (collectively, the 


“Defendant States”) challenging their administration 


of the 2020 presidential election.  


As set forth in the accompanying brief and 


complaint, the 2020 election suffered from significant 


and unconstitutional irregularities in the Defendant 


States: 


• Non-legislative actors’ purported amendments to 


States’ duly enacted election laws, in violation of 


the Electors Clause’s vesting State legislatures 


with plenary authority regarding the 


appointment of presidential electors. 







 


  


• Intrastate differences in the treatment of voters, 


with more favorable allotted to voters – whether 


lawful or unlawful – in areas administered by 


local government under Democrat control and 


with populations with higher ratios of Democrat 


voters than other areas of Defendant States. 


• The appearance of voting irregularities in the 


Defendant States that would be consistent with 


the unconstitutional relaxation of ballot-integrity 


protections in those States’ election laws. 


All these flaws – even the violations of state election 


law – violate one or more of the federal requirements 


for elections (i.e., equal protection, due process, and 


the Electors Clause) and thus arise under federal law. 


See Bush v Gore, 531 U.S. 98, 113 (2000) (“significant 


departure from the legislative scheme for appointing 


Presidential electors presents a federal constitutional 


question”) (Rehnquist, C.J., concurring). Plaintiff 


State respectfully submits that the foregoing types of 


electoral irregularities exceed the hanging-chad saga 


of the 2000 election in their degree of departure from 


both state and federal law. Moreover, these flaws 


cumulatively preclude knowing who legitimately won 


the 2020 election and threaten to cloud all future 


elections. 


Taken together, these flaws affect an outcome-


determinative numbers of popular votes in a group of 


States that cast outcome-determinative numbers of 


electoral votes. This Court should grant leave to file 


the complaint and, ultimately, enjoin the use of 


unlawful election results without review and 


ratification by the Defendant States’ legislatures and 


remand to the Defendant States’ respective 







 


  


legislatures to appoint Presidential Electors in a 


manner consistent with the Electors Clause and 


pursuant to 3 U.S.C. § 2. 
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“[T]hat form of government which is best contrived to 


secure an impartial and exact execution of the law, is 


the best of republics.” 


 


—John Adams 


 


 


BILL OF COMPLAINT 


Our Country stands at an important crossroads. 


Either the Constitution matters and must be followed, 


even when some officials consider it inconvenient or 


out of date, or it is simply a piece of parchment on 


display at the National Archives. We ask the Court to 


choose the former. 


Lawful elections are at the heart of our 


constitutional democracy. The public, and indeed the 


candidates themselves, have a compelling interest in 


ensuring that the selection of a President—any 


President—is legitimate. If that trust is lost, the 


American Experiment will founder. A dark cloud 


hangs over the 2020 Presidential election.  


Here is what we know. Using the COVID-19 


pandemic as a justification, government officials in 


the defendant states of Georgia, Michigan, and 


Wisconsin, and the Commonwealth of Pennsylvania 


(collectively, “Defendant States”), usurped their 


legislatures’ authority and unconstitutionally revised 


their state’s election statutes. They accomplished 


these statutory revisions through executive fiat or 


friendly lawsuits, thereby weakening ballot integrity. 


Finally, these same government officials flooded the 


Defendant States with millions of ballots to be sent 


through the mails, or placed in drop boxes, with little 
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or no chain of custody1 and, at the same time, 


weakened the strongest security measures protecting 


the integrity of the vote—signature verification and 


witness requirements.  


Presently, evidence of material illegality in the 


2020 general elections held in Defendant States grows 


daily.  And, to be sure, the two presidential candidates 


who have garnered the most votes have an interest in 


assuming the duties of the Office of President without 


a taint of impropriety threatening the perceived 


legitimacy of their election. However, 3 U.S.C. § 7 


requires that presidential electors be appointed on 


December 14, 2020. That deadline, however, should 


not cement a potentially illegitimate election result in 


the middle of this storm—a storm that is of the 


Defendant States’ own making by virtue of their own 


unconstitutional actions.  


This Court is the only forum that can delay the 


deadline for the appointment of presidential electors 


under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy 


at this unprecedented moment and restore public 


trust in the presidential election, this Court should 


extend the December 14, 2020 deadline for Defendant 


States’ certification of presidential electors to allow 


these investigations to be completed. Should one of 


the two leading candidates receive an absolute 


majority of the presidential electors’ votes to be cast 


on December 14, this would finalize the selection of 


our President.  The only date that is mandated under 


 
1  See https://georgiastarnews.com/2020/12/05/dekalb-


county-cannot-find-chain-of-custody-records-for-absentee-


ballots-deposited-in-drop-boxes-it-has-not-been-determined-if-


responsive-records-to-your-request-exist/ 
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the Constitution, however, is January 20, 2021. U.S. 


CONST. amend. XX.  


Against that background, the State of Texas 


(“Plaintiff State”) brings this action against 


Defendant States based on the following allegations: 


NATURE OF THE ACTION 


1. Plaintiff State challenges Defendant 


States’ administration of the 2020 election under the 


Electors Clause of Article II, Section 1, Clause 2, and 


the Fourteenth Amendment of the U.S. Constitution.  


2. This case presents a question of law:  Did 


Defendant States violate the Electors Clause (or, in 


the alternative, the Fourteenth Amendment) by 


taking—or allowing—non-legislative actions to 


change the election rules that would govern the 


appointment of presidential electors? 
3. Those unconstitutional changes opened 


the door to election irregularities in various forms. 


Plaintiff State alleges that each of the Defendant 


States flagrantly violated constitutional rules 


governing the appointment of presidential electors. In 


doing so, seeds of deep distrust have been sown across 


the country. In the spirit of Marbury v. Madison, this 


Court’s attention is profoundly needed to declare what 


the law is and to restore public trust in this election. 
4. As Justice Gorsuch observed recently, 


“Government is not free to disregard the 


[Constitution] in times of crisis. … Yet recently, 


during the COVID pandemic, certain States seem to 


have ignored these long-settled principles.” Roman 


Catholic Diocese of Brooklyn, New York v. Cuomo, 592 


U.S. ____ (2020) (Gorsuch, J., concurring). This case is 


no different. 
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5. Each of Defendant States acted in a 


common pattern. State officials, sometimes through 


pending litigation (e.g., settling “friendly” suits) and 


sometimes unilaterally by executive fiat, announced 


new rules for the conduct of the 2020 election that 


were inconsistent with existing state statutes defining 


what constitutes a lawful vote. 


6. Defendant States also failed to segregate 


ballots in a manner that would permit accurate 


analysis to determine which ballots were cast in 


conformity with the legislatively set rules and which 


were not. This is especially true of the mail-in ballots 


in these States. By waiving, lowering, and otherwise 


failing to follow the state statutory requirements for 


signature validation and other processes for ballot 


security, the entire body of such ballots is now 


constitutionally suspect and may not be legitimately 


used to determine allocation of the Defendant States’ 


presidential electors. 


7. The rampant lawlessness arising out of 


Defendant States’ unconstitutional acts is described 


in a number of currently pending lawsuits in 


Defendant States or in public view including: 


• Dozens of witnesses testifying under oath about: 


the physical blocking and kicking out of 


Republican poll challengers; thousands of the 


same ballots run multiple times through 


tabulators; mysterious late night dumps of 


thousands of ballots at tabulation centers; 


illegally backdating thousands of ballots; 


signature verification procedures ignored; more 
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than 173,000 ballots in the Wayne County, MI 


center that cannot be tied to a registered voter;2 


• Videos of: poll workers erupting in cheers as poll 


challengers are removed from vote counting 


centers; poll watchers being blocked from entering 


vote counting centers—despite even having a 


court order to enter; suitcases full of ballots being 


pulled out from underneath tables after poll 


watchers were told to leave. 


• Facts for which no independently verified 


reasonable explanation yet exists: On October 1, 


2020, in Pennsylvania a laptop and several USB 


drives, used to program Pennsylvania’s Dominion 


voting machines, were mysteriously stolen from a 


warehouse in Philadelphia. The laptop and the 


USB drives were the only items taken, and 


potentially could be used to alter vote tallies; In 


Michigan, which also employed the same 


Dominion voting system, on November 4, 2020, 


Michigan election officials have admitted that a 


purported “glitch” caused 6,000 votes for 


President Trump to be wrongly switched to 


Democrat Candidate Biden. A flash drive 


containing tens of thousands of votes was left 


unattended in the Milwaukee tabulations center 


in the early morning hours of Nov. 4, 2020, 


without anyone aware it was not in a proper chain 


of custody. 


 
2  All exhibits cited in this Complaint are in the Appendix to 


the Plaintiff State’s forthcoming motion to expedite (“App.  1a-


151a”). See Complaint (Doc. No. 1), Donald J. Trump for 


President, Inc. v. Benson, 1:20-cv-1083 (W.D. Mich. Nov. 11, 


2020) at ¶¶ 26-55 & Doc. Nos. 1-2, 1-4. 
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8. Nor was this Court immune from the 


blatant disregard for the rule of law. Pennsylvania 


itself played fast and loose with its promise to this 


Court. In a classic bait and switch, Pennsylvania used 


guidance from its Secretary of State to argue that this 


Court should not expedite review because the State 


would segregate potentially unlawful ballots. A court 


of law would reasonably rely on such a representation. 


Remarkably, before the ink was dry on the Court’s 4-


4 decision, Pennsylvania changed that guidance, 


breaking the State’s promise to this Court. Compare 


Republican Party of Pa. v. Boockvar, No. 20-542, 2020 


U.S. LEXIS 5188, at *5-6 (Oct. 28, 2020) (“we have 


been informed by the Pennsylvania Attorney General 


that the Secretary of the Commonwealth issued 


guidance today directing county boards of elections to 


segregate [late-arriving] ballots”) (Alito, J., 


concurring) with Republican Party v. Boockvar, No. 


20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020) 


(“this Court was not informed that the guidance 


issued on October 28, which had an important bearing 


on the question whether to order special treatment of 


the ballots in question, had been modified”) (Alito, J., 


Circuit Justice). 


9. Expert analysis using a commonly 


accepted statistical test further raises serious 


questions as to the integrity of this election.  


10. The probability of former Vice President 


Biden winning the popular vote in the four Defendant 


States—Georgia, Michigan, Pennsylvania, and 


Wisconsin—independently given President Trump’s 


early lead in those States as of 3 a.m. on November 4, 


2020, is less than one in a quadrillion, or 1 in 


1,000,000,000,000,000. For former Vice President 


Biden to win these four States collectively, the odds of 
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that event happening decrease to less than one in a 


quadrillion to the fourth power (i.e., 1 in 


1,000,000,000,000,0004). See Decl. of Charles J. 


Cicchetti, Ph.D. (“Cicchetti Decl.”) at ¶¶ 14-21, 30-31. 


See App. 4a-7a, 9a. 


11. The same less than one in a quadrillion 


statistical improbability of Mr. Biden winning the 


popular vote in the four Defendant States—Georgia, 


Michigan, Pennsylvania, and Wisconsin—


independently exists when Mr. Biden’s performance 


in each of those Defendant States is compared to 


former Secretary of State Hilary Clinton’s 


performance in the 2016 general election and 


President Trump’s performance in the 2016 and 2020 


general elections. Again, the statistical improbability 


of Mr. Biden winning the popular vote in these four 


States collectively is 1 in 1,000,000,000,000,0005. Id. 


10-13, 17-21, 30-31. 


12. Put simply, there is substantial reason to 


doubt the voting results in the Defendant States.  


13. By purporting to waive or otherwise 


modify the existing state law in a manner that was 


wholly ultra vires and not adopted by each state’s 


legislature, Defendant States violated not only the 


Electors Clause, U.S. CONST. art. II, § 1, cl. 2, but also 


the Elections Clause, id. art. I, § 4 (to the extent that 


the Article I Elections Clause textually applies to the 


Article II process of selecting presidential electors). 


14. Plaintiff States and their voters are 


entitled to a presidential election in which the votes 


from each of the states are counted only if the ballots 


are cast and counted in a manner that complies with 


the pre-existing laws of each state. See Anderson v. 


Celebrezze, 460 U.S. 780, 795 (1983) (“for the 
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President and the Vice President of the United States 


are the only elected officials who represent all the 


voters in the Nation.”). Voters who cast lawful ballots 


cannot have their votes diminished by states that 


administered their 2020 presidential elections in a 


manner where it is impossible to distinguish a lawful 


ballot from an unlawful ballot.  


15. The number of absentee and mail-in 


ballots that have been handled unconstitutionally in 


Defendant States greatly exceeds the difference 


between the vote totals of the two candidates for 


President of the United States in each Defendant 


State. 


16. In addition to injunctive relief for this 


election, Plaintiff State seeks declaratory relief for all 


presidential elections in the future. This problem is 


clearly capable of repetition yet evading review. The 


integrity of our constitutional democracy requires 


that states conduct presidential elections in 


accordance with the rule of law and federal 


constitutional guarantees.  


JURISDICTION AND VENUE 


17. This Court has original and exclusive 


jurisdiction over this action because it is a 


“controvers[y] between two or more States” under 


Article III, § 2, cl. 2 of the U.S. Constitution and 28 


U.S.C. § 1251(a) (2018). 


18. In a presidential election, “the impact of 


the votes cast in each State is affected by the votes 


cast for the various candidates in other States.” 


Anderson, 460 U.S. at 795. The constitutional failures 


of Defendant States injure Plaintiff States because 


“‘the right of suffrage can be denied by a debasement 


or dilution of the weight of a citizen’s vote just as 
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effectively as by wholly prohibiting the free exercise of 


the franchise.’” Bush v. Gore, 531 U.S. 98, 105 (2000) 


(quoting Reynolds v. Sims, 377 U. S. 533, 555 (1964)) 


(Bush II). In other words, Plaintiff State is acting to 


protect the interests of its respective citizens in the 


fair and constitutional conduct of elections used to 


appoint presidential electors. 


19. This Court’s Article III decisions indicate 


that only a state can bring certain claims. Lance v. 


Coffman, 549 U.S. 437, 442 (2007) (distinguishing 


citizen plaintiffs from citizen relators who sued in the 


name of a state); cf. Massachusetts v. EPA, 549 U.S. 


497, 520 (2007) (courts owe states “special solicitude 


in standing analysis”). Moreover, redressability likely 


would undermine a suit against a single state officer 


or State because no one State’s electoral votes will 


make a difference in the election outcome. This action 


against multiple State defendants is the only 


adequate remedy for Plaintiff States, and this Court 


is the only court that can accommodate such a suit. 


20. Individual state courts do not—and 


under the circumstance of contested elections in 


multiple states, cannot—offer an adequate remedy to 


resolve election disputes within the timeframe set by 


the Constitution to resolve such disputes and to 


appoint a President via the electoral college. No 


court—other than this Court—can redress 


constitutional injuries spanning multiple States with 


the sufficient number of states joined as defendants or 


respondents to make a difference in the Electoral 


College. 


21. This Court is the sole forum in which to 


exercise the jurisdictional basis for this action. 
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PARTIES 


22. Plaintiff is the State of Texas, which is a 


sovereign State of the United States. 


23. Defendants are the Commonwealth of 


Pennsylvania and the States of Georgia, Michigan, 


and Wisconsin, which are sovereign States of the 


United States. 


LEGAL BACKGROUND 


24. Under the Supremacy Clause, the “Con-


stitution, and the laws of the United States which 


shall be made in pursuance thereof … shall be the 


supreme law of the land.” U.S. CONST. Art. VI, cl. 2. 


25. “The individual citizen has no federal 


constitutional right to vote for electors for the 


President of the United States unless and until the 


state legislature chooses a statewide election as the 


means to implement its power to appoint members of 


the electoral college.” Bush II, 531 U.S. at 104 (citing 


U.S. CONST. art. II, § 1). 


26. State legislatures have plenary power to 


set the process for appointing presidential electors: 


“Each State shall appoint, in such Manner as the 


Legislature thereof may direct, a Number of Electors.” 


U.S. CONST. art. II, §1, cl. 2; see also Bush II, 531 U.S. 


at 104 (“[T]he state legislature’s power to select the 


manner for appointing electors is plenary.” (emphasis 


added)). 


27. At the time of the Founding, most States 


did not appoint electors through popular statewide 


elections. In the first presidential election, six of the 


ten States that appointed electors did so by direct 


legislative appointment. McPherson v. Blacker, 146 


U.S. 1, 29-30 (1892). 
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28. In the second presidential election, nine 


of the fifteen States that appointed electors did so by 


direct legislative appointment. Id. at 30. 


29. In the third presidential election, nine of 


sixteen States that appointed electors did so by direct 


legislative appointment. Id. at 31. This practice 


persisted in lesser degrees through the Election of 


1860. Id. at 32. 


30. Though “[h]istory has now favored the 


voter,” Bush II, 531 U.S. at 104, “there is no doubt of 


the right of the legislature to resume the power [of 


appointing presidential electors] at any time, for it can 


neither be taken away nor abdicated.” McPherson, 146 


U.S. at 35 (emphasis added); cf. 3 U.S.C. § 2 


(“Whenever any State has held an election for the 


purpose of choosing electors, and has failed to make a 


choice on the day prescribed by law, the electors may 


be appointed on a subsequent day in such a manner 


as the legislature of such State may direct.”). 


31. Given the State legislatures’ 


constitutional primacy in selecting presidential 


electors, the ability to set rules governing the casting 


of ballots and counting of votes cannot be usurped by 


other branches of state government. 


32. The Framers of the Constitution decided 


to select the President through the Electoral College 


“to afford as little opportunity as possible to tumult 


and disorder” and to place “every practicable obstacle 


[to] cabal, intrigue, and corruption,” including “foreign 


powers” that might try to insinuate themselves into 


our elections. THE FEDERALIST NO. 68, at 410-11 (C. 


Rossiter, ed. 1961) (Madison, J.). 


33. Defendant States’ applicable laws are set 


out under the facts for each Defendant State. 
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FACTS 


34. The use of absentee and mail-in ballots 


skyrocketed in 2020, not only as a public-health 


response to the COVID-19 pandemic but also at the 


urging of mail-in voting’s proponents, and most 


especially executive branch officials in Defendant 


States. According to the Pew Research Center, in the 


2020 general election, a record number of votes—


about 65 million—were cast via mail compared to 33.5 


million mail-in ballots cast in the 2016 general 


election—an increase of more than 94 percent. 


35. In the wake of the contested 2000 


election, the bipartisan Jimmy Carter-James Baker 


commission identified absentee ballots as “the largest 


source of potential voter fraud.” BUILDING 


CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE 


COMMISSION ON FEDERAL ELECTION REFORM, at 46 


(Sept. 2005).  


36. Concern over the use of mail-in ballots is 


not novel to the modern era, Dustin Waters, Mail-in 


Ballots Were Part of a Plot to Deny Lincoln Reelection 


in 1864, WASH. POST (Aug. 22, 2020),3 but it remains a 


current concern. Crawford v. Marion Cty. Election 


Bd., 553 U.S. 181, 194-96 & n.11 (2008); see also Texas 


Office of the Attorney General, AG Paxton Announces 


Joint Prosecution of Gregg County Organized Election 


Fraud in Mail-In Balloting Scheme (Sept. 24, 2020); 


Harriet Alexander & Ariel Zilber, Minneapolis police 


opens investigation into reports that Ilhan Omar's 


supporters illegally harvested Democrat ballots in 


Minnesota, DAILY MAIL, Sept. 28, 2020.  


 
3  https://www.washingtonpost.com/history/2020/08/22/mail-


in-voting-civil-war-election-conspiracy-lincoln/ 
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37. Absentee and mail-in voting are the 


primary opportunities for unlawful ballots to be cast. 


As a result of expanded absentee and mail-in voting 


in Defendant States, combined with Defendant States’ 


unconstitutional modification of statutory protections 


designed to ensure ballot integrity, Defendant States 


created a massive opportunity for fraud. In addition, 


the Defendant States have made it difficult or 


impossible to separate the constitutionally tainted 


mail-in ballots from all mail-in ballots. 


38. Rather than augment safeguards 


against illegal voting in anticipation of the millions of 


additional mail-in ballots flooding their States, 


Defendant States all materially weakened, or did 


away with, security measures, such as witness or 


signature verification procedures, required by their 


respective legislatures. Their legislatures established 


those commonsense safeguards to prevent—or at least 


reduce—fraudulent mail-in ballots.  


39. Significantly, in Defendant States, 


Democrat voters voted by mail at two to three times 


the rate of Republicans. Former Vice President Biden 


thus greatly benefited from this unconstitutional 


usurpation of legislative authority, and the 


weakening of legislative mandated ballot security 


measures. 


40. The outcome of the Electoral College vote 


is directly affected by the constitutional violations 


committed by Defendant States. Plaintiff State 


complied with the Constitution in the process of 


appointing presidential electors for President Trump. 


Defendant States violated the Constitution in the 


process of appointing presidential electors by 


unlawfully abrogating state election laws designed to 
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protect the integrity of the ballots and the electoral 


process, and those violations proximately caused the 


appointment of presidential electors for former Vice 


President Biden. Plaintiff State will therefore be 


injured if Defendant States’ unlawfully certify these 


presidential electors. 


Commonwealth of Pennsylvania 


41. Pennsylvania has 20 electoral votes, 


with a statewide vote tally currently estimated at 


3,363,951 for President Trump and 3,445,548 for 


former Vice President Biden, a margin of 81,597 votes.  


42. The number of votes affected by the 


various constitutional violations exceeds the margin 


of votes separating the candidates. 


43. Pennsylvania’s Secretary of State, Kathy 


Boockvar, without legislative approval, unilaterally 


abrogated several Pennsylvania statutes requiring 


signature verification for absentee or mail-in ballots. 


Pennsylvania’s legislature has not ratified these 


changes, and the legislation did not include a 


severability clause. 


44. On August 7, 2020, the League of Women 


Voters of Pennsylvania and others filed a complaint 


against Secretary Boockvar and other local election 


officials, seeking “a declaratory judgment that 


Pennsylvania existing signature verification 


procedures for mail-in voting” were unlawful for a 


number of reasons. League of Women Voters of 


Pennsylvania v. Boockvar, No. 2:20-cv-03850-PBT, 


(E.D. Pa. Aug. 7, 2020). 


45. The Pennsylvania Department of State 


quickly settled with the plaintiffs, issuing revised 


guidance on September 11, 2020, stating in relevant 


part: “The Pennsylvania Election Code does not 
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authorize the county board of elections to set aside 


returned absentee or mail-in ballots based solely on 


signature analysis by the county board of elections.” 


46. This guidance is contrary to 


Pennsylvania law. First, Pennsylvania Election Code 


mandates that, for non-disabled and non-military 


voters, all applications for an absentee or mail-in 


ballot “shall be signed by the applicant.” 25 PA. STAT. 


§§ 3146.2(d) & 3150.12(c). Second, Pennsylvania’s 


voter signature verification requirements are 


expressly set forth at 25 PA. STAT. 350(a.3)(1)-(2) and 


§ 3146.8(g)(3)-(7). 


47. The Pennsylvania Department of State’s 


guidance unconstitutionally did away with 


Pennsylvania’s statutory signature verification 


requirements. Approximately 70 percent of the 


requests for absentee ballots were from Democrats 


and 25 percent from Republicans. Thus, this 


unconstitutional abrogation of state election law 


greatly inured to former Vice President Biden’s 


benefit. 


48. In addition, in 2019, Pennsylvania’s 


legislature enacted bipartisan election reforms, 2019 


Pa. Legis. Serv. Act 2019-77, that set inter alia a 


deadline of 8:00 p.m. on election day for a county 


board of elections to receive a mail-in ballot. 25 PA. 


STAT. §§ 3146.6(c), 3150.16(c). Acting under a 


generally worded clause that “Elections shall be free 


and equal,” PA. CONST. art. I, § 5, cl. 1, a 4-3 majority 


of Pennsylvania’s Supreme Court in Pa. Democratic 


Party v. Boockvar, 238 A.3d 345 (Pa. 2020), extended 


that deadline to three days after Election Day and 


adopted a presumption that even non-postmarked 


ballots were presumptively timely. 
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49. Pennsylvania’s election law also requires 


that poll-watchers be granted access to the opening, 


counting, and recording of absentee ballots: “Watchers 


shall be permitted to be present when the envelopes 


containing official absentee ballots and mail-in ballots 


are opened and when such ballots are counted and 


recorded.” 25 PA. STAT. § 3146.8(b). Local election 


officials in Philadelphia and Allegheny Counties 


decided not to follow 25 PA. STAT. § 3146.8(b) for the 


opening, counting, and recording of absentee and 


mail-in ballots. 


50.  Prior to the election, Secretary Boockvar 


sent an email to local election officials urging them to 


provide opportunities for various persons—including 


political parties—to contact voters to “cure” defective 


mail-in ballots. This process clearly violated several 


provisions of the state election code. 


• Section 3146.8(a) requires: “The county boards of 


election, upon receipt of official absentee ballots in 


sealed official absentee ballot envelopes as 


provided under this article and mail-in ballots as 


in sealed official mail-in ballot envelopes as 


provided under Article XIII-D,1 shall safely keep 


the ballots in sealed or locked containers until 


they are to be canvassed by the county board of 


elections.” 


• Section 3146.8(g)(1)(ii) provides that mail-in 


ballots shall be canvassed (if they are received by 


eight o’clock p.m. on election day) in the manner 


prescribed by this subsection.  


• Section 3146.8(g)(1.1) provides that the first look 


at the ballots shall be “no earlier than seven 


o’clock a.m. on election day.” And the hour for this 


“pre-canvas” must be publicly announced at least 



https://1.next.westlaw.com/Document/N87078720747311EA9442A8B1D44F01DC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa7000001760c23c6d468f96b64%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN87078720747311EA9442A8B1D44F01DC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b8cc10e6ccaf303086ef08a07bec7771&list=MULTIPLECITATIONS&sessionScopeId=60405c6ba061c6aa7f3cf8d4078ec93e9e82c6f39d6e80e2dadc4c635cb47c21&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29#co_footnote_I57EA85E0B24011EA85C8D54AB98D9FB0
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48 hours in advance. Then the votes are counted 


on election day.  


51. By removing the ballots for examination 


prior to seven o’clock a.m. on election day, Secretary 


Boockvar created a system whereby local officials 


could review ballots without the proper 


announcements, observation, and security. This 


entire scheme, which was only followed in Democrat 


majority counties, was blatantly illegal in that it 


permitted the illegal removal of ballots from their 


locked containers prematurely. 


52. Statewide election officials and local 


election officials in Philadelphia and Allegheny 


Counties, aware of the historical Democrat advantage 


in those counties, violated Pennsylvania’s election 


code and adopted the differential standards favoring 


voters in Philadelphia and Allegheny Counties with 


the intent to favor former Vice President Biden. See 


Verified Complaint (Doc. No. 1), Donald J. Trump for 


President, Inc. v. Boockvar, 4:20-cv-02078-MWB (M.D. 


Pa. Nov. 18, 2020) at ¶¶ 3-6, 9, 11, 100-143. 


53. Absentee and mail-in ballots in 


Pennsylvania were thus evaluated under an illegal 


standard regarding signature verification. It is now 


impossible to determine which ballots were properly 


cast and which ballots were not. 


54.  The changed process allowing the curing 


of absentee and mail-in ballots in Allegheny and 


Philadelphia counties is a separate basis resulting in 


an unknown number of ballots being treated in an 


unconstitutional manner inconsistent with 


Pennsylvania statute. Id. 


55. In addition, a great number of ballots 


were received after the statutory deadline and yet 
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were counted by virtue of the fact that Pennsylvania 


did not segregate all ballots received after 8:00 pm on 


November 3, 2020.  Boockvar’s claim that only about 


10,000 ballots were received after this deadline has no 


way of being proven since Pennsylvania broke its 


promise to the Court to segregate ballots and co-


mingled perhaps tens, or even hundreds of thousands, 


of illegal late ballots. 


56. On December 4, 2020, fifteen members of 


the Pennsylvania House of Representatives led by 


Rep. Francis X. Ryan issued a report to Congressman 


Scott Perry (the “Ryan Report,” App. 139a-144a) 


stating that “[t]he general election of 2020 in 


Pennsylvania was fraught with inconsistencies, 


documented irregularities and improprieties 


associated with mail-in balloting, pre-canvassing, and 


canvassing that the reliability of the mail-in votes in 


the Commonwealth of Pennsylvania is impossible to 


rely upon.”   


57. The Ryan Report’s findings are startling, 


including: 


 
• Ballots with NO MAILED date. That total is 


9,005. 
• Ballots Returned on or BEFORE the Mailed 


Date. That total is 58,221. 
•  Ballots Returned one day after Mailed Date. 


That total is 51,200. 
Id. 143a. 


58. These nonsensical numbers alone total 


118,426 ballots and exceed Mr. Biden’s margin of 


81,660 votes over President Trump. But these 


discrepancies pale in comparison to the discrepancies 


in Pennsylvania’s reported data concerning the 
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number of mail-in ballots distributed to the 


populace—now with no longer subject to legislated 


mandated signature verification requirements.   


59. The Ryan Report also states as follows: 


[I]n a data file received on November 4, 2020, the 
Commonwealth’s PA Open Data sites reported over 
3.1 million mail in ballots sent out. The CSV file 
from the state on November 4 depicts 3.1 million 
mail in ballots sent out but on November 2, the 
information was provided that only 2.7 million 
ballots had been sent out. This discrepancy of 
approximately 400,000 ballots from November 2 to 
November 4 has not been explained. 


Id. at 143a-44a.  (Emphasis added). 


60. These stunning figures illustrate the 


out-of-control nature of Pennsylvania’s mail-in 


balloting scheme. Democrats submitted mail-in 


ballots at more than two times the rate of 


Republicans.  This number of constitutionally tainted 


ballots far exceeds the approximately 81,660 votes 


separating the candidates.  


61. This blatant disregard of statutory law 


renders all mail-in ballots constitutionally tainted 


and cannot form the basis for appointing or certifying 


Pennsylvania’s presidential electors to the Electoral 


College. 


62. According to the U.S. Election 


Assistance Commission’s report to Congress Election 


Administration and Voting Survey: 2016 


Comprehensive Report, in 2016 Pennsylvania received 


266,208 mail-in ballots; 2,534 of them were rejected 


(.95%). Id. at p. 24. However, in 2020, Pennsylvania 


received more than 10 times the number of mail-in 


ballots compared to 2016. As explained supra, this 
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much larger volume of mail-in ballots was treated in 


an unconstitutionally modified manner that included: 


(1) doing away with the Pennsylvania’s signature 


verification requirements; (2) extending that deadline 


to three days after Election Day and adopting a 


presumption that even non-postmarked ballots were 


presumptively timely; and (3) blocking poll watchers 


in Philadelphia and Allegheny Counties in violation of 


State law. 


63. These non-legislative modifications to 


Pennsylvania’s election rules appear to have 


generated an outcome-determinative number of 


unlawful ballots that were cast in Pennsylvania. 


Regardless of the number of such ballots, the non-


legislative changes to the election rules violated the 


Electors Clause. 


State of Georgia 


64. Georgia has 16 electoral votes, with a 


statewide vote tally currently estimated at 2,458,121 


for President Trump and 2,472,098 for former Vice 


President Biden, a margin of approximately 12,670 


votes.  


65. The number of votes affected by the 


various constitutional violations exceeds the margin 


of votes dividing the candidates. 


66. Georgia’s Secretary of State, Brad 


Raffensperger, without legislative approval, 


unilaterally abrogated Georgia’s statute governing 


the signature verification process for absentee ballots. 


67. O.C.G.A. § 21-2-386(a)(2) prohibits the 


opening of absentee ballots until after the polls open 


on Election Day: In April 2020, however, the State 


Election Board adopted Secretary of State Rule 183-1-


14-0.9-.15, Processing Ballots Prior to Election Day. 
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That rule purports to authorize county election 


officials to begin processing absentee ballots up to 


three weeks before Election Day. 


68. Georgia law authorizes and requires a 


single registrar or clerk—after reviewing the outer 


envelope—to reject an absentee ballot if the voter 


failed to sign the required oath or to provide the 


required information, the signature appears invalid, 


or the required information does not conform with the 


information on file, or if the voter is otherwise found 


ineligible to vote. O.C.G.A. § 21-2-386(a)(1)(B)-(C). 


69. Georgia law provides absentee voters the 


chance to “cure a failure to sign the oath, an invalid 


signature, or missing information” on a ballot’s outer 


envelope by the deadline for verifying provisional 


ballots (i.e., three days after the election). O.C.G.A. §§ 


21-2-386(a)(1)(C), 21-2-419(c)(2). To facilitate cures, 


Georgia law requires the relevant election official to 


notify the voter in writing: “The board of registrars or 


absentee ballot clerk shall promptly notify the elector 


of such rejection, a copy of which notification shall be 


retained in the files of the board of registrars or 


absentee ballot clerk for at least two years.” O.C.G.A. 


§ 21-2-386(a)(1)(B). 


70. On March 6, 2020, in Democratic Party 


of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR 


(N.D. Ga.), Georgia’s Secretary of State entered a 


Compromise Settlement Agreement and Release with 


the Democratic Party of Georgia (the “Settlement”) to 


materially change the statutory requirements for 


reviewing signatures on absentee ballot envelopes to 


confirm the voter’s identity by making it far more 


difficult to challenge defective signatures beyond the 
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express mandatory procedures set forth at GA. CODE § 


21-2-386(a)(1)(B). 


71. Among other things, before a ballot could 


be rejected, the Settlement required a registrar who 


found a defective signature to now seek a review by 


two other registrars, and only if a majority of the 


registrars agreed that the signature was defective 


could the ballot be rejected but not before all three 


registrars’ names were written on the ballot envelope 


along with the reason for the rejection. These 


cumbersome procedures are in direct conflict with 


Georgia’s statutory requirements, as is the 


Settlement’s requirement that notice be provided by 


telephone (i.e., not in writing) if a telephone number 


is available. Finally, the Settlement purports to 


require State election officials to consider issuing 


guidance and training materials drafted by an expert 


retained by the Democratic Party of Georgia.  


72. Georgia’s legislature has not ratified 


these material changes to statutory law mandated by 


the Compromise Settlement Agreement and Release, 


including altered signature verification requirements 


and early opening of ballots. The relevant legislation 


that was violated by Compromise Settlement 


Agreement and Release did not include a severability 


clause. 


73. This unconstitutional change in Georgia 


law materially benefitted former Vice President 


Biden. According to the Georgia Secretary of State’s 


office, former Vice President Biden had almost double 


the number of absentee votes (65.32%) as President 


Trump (34.68%). See Cicchetti Decl. at ¶ 25, App. 7a-


8a. 







23 


74. The effect of this unconstitutional 


change in Georgia election law, which made it more 


likely that ballots without matching signatures would 


be counted, had a material impact on the outcome of 


the election. 


75. Specifically, there were 1,305,659 


absentee mail-in ballots submitted in Georgia in 2020. 


There were 4,786 absentee ballots rejected in 2020. 


This is a rejection rate of .37%. In contrast, in 2016, 


the 2016 rejection rate was 6.42% with 13,677 


absentee mail-in ballots being rejected out of 213,033 


submitted, which more than seventeen times greater 


than in 2020. See Cicchetti Decl. at ¶ 24, App. 7a. 


76. If the rejection rate of mailed-in absentee 


ballots remained the same in 2020 as it was in 2016, 


there would be 83,517 less tabulated ballots in 2020. 


The statewide split of absentee ballots was 34.68% for 


Trump and 65.2% for Biden. Rejecting at the higher 


2016 rate with the 2020 split between Trump and 


Biden would decrease Trump votes by 28,965 and 


Biden votes by 54,552, which would be a net gain for 


Trump of 25,587 votes. This would be more than 


needed to overcome the Biden advantage of 12,670 


votes, and Trump would win by 12,917 votes. Id. 


Regardless of the number of ballots affected, however, 


the non-legislative changes to the election rules 


violated the Electors Clause.  


State of Michigan 


77. Michigan has 16 electoral votes, with a 


statewide vote tally currently estimated at 2,650,695 


for President Trump and 2,796,702 for former Vice 


President Biden, a margin of 146,007 votes. In Wayne 


County, Mr. Biden’s margin (322,925 votes) 


significantly exceeds his statewide lead. 
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78. The number of votes affected by the 


various constitutional violations exceeds the margin 


of votes dividing the candidates.  


79. Michigan’s Secretary of State, Jocelyn 


Benson, without legislative approval, unilaterally 


abrogated Michigan election statutes related to 


absentee ballot applications and signature 


verification. Michigan’s legislature has not ratified 


these changes, and its election laws do not include a 


severability clause. 


80. As amended in 2018, the Michigan 


Constitution provides all registered voters the right to 


request and vote by an absentee ballot without giving 


a reason. MICH. CONST. art. 2, § 4. 
81. On May 19, 2020, however, Secretary 


Benson announced that her office would send 


unsolicited absentee-voter ballot applications by mail 


to all 7.7 million registered Michigan voters prior to 


the primary and general elections. Although her office 


repeatedly encouraged voters to vote absentee 


because of the COVID-19 pandemic, it did not ensure 


that Michigan’s election systems and procedures were 


adequate to ensure the accuracy and legality of the 


historic flood of mail-in votes. In fact, it did the 


opposite and did away with protections designed to 


deter voter fraud. 


82. Secretary Benson’s flooding of Michigan 


with millions of absentee ballot applications prior to 


the 2020 general election violated M.C.L. § 168.759(3). 


That statute limits the procedures for requesting an 


absentee ballot to three specified ways: 


An application for an absent voter ballot under this 
section may be made in any of the following ways:  
(a) By a written request signed by the voter. 







25 


(b) On an absent voter ballot application form 
provided for that purpose by the clerk of the city or 
township. 
(c) On a federal postcard application. 


M.C.L. § 168.759(3) (emphasis added).  


83. The Michigan Legislature thus declined 


to include the Secretary of State as a means for 


distributing absentee ballot applications. Id. § 


168.759(3)(b). Under the statute’s plain language, the 


Legislature explicitly gave only local clerks the power 


to distribute absentee voter ballot applications. Id. 


84. Because the Legislature declined to 


explicitly include the Secretary of State as a vehicle 


for distributing absentee ballots applications, 


Secretary Benson lacked authority to distribute even 


a single absentee voter ballot application—much less 


the millions of absentee ballot applications Secretary 


Benson chose to flood across Michigan. 


85. Secretary Benson also violated Michigan 


law when she launched a program in June 2020 


allowing absentee ballots to be requested online, 


without signature verification as expressly required 


under Michigan law. The Michigan Legislature did 


not approve or authorize Secretary Benson’s 


unilateral actions. 


86. MCL § 168.759(4) states in relevant part: 


“An applicant for an absent voter ballot shall sign the 


application. Subject to section 761(2), a clerk or 


assistant clerk shall not deliver an absent voter ballot 


to an applicant who does not sign the application.” 


87. Further, MCL § 168.761(2) states in 


relevant part: “The qualified voter file must be used to 


determine the genuineness of a signature on an 


application for an absent voter ballot”, and if “the 
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signatures do not agree sufficiently or [if] the 


signature is missing” the ballot must be rejected. 


88. In 2016 only 587,618 Michigan voters 


requested absentee ballots. In stark contrast, in 2020, 


3.2 million votes were cast by absentee ballot, about 


57% of total votes cast – and more than five times the 


number of ballots even requested in 2016. 


89. Secretary Benson’s unconstitutional 


modifications of Michigan’s election rules resulted in 


the distribution of millions of absentee ballot 


applications without verifying voter signatures as 


required by MCL §§ 168.759(4) and 168.761(2). This 


means that millions of absentee ballots were 


disseminated in violation of Michigan’s statutory 


signature-verification requirements. Democrats in 


Michigan voted by mail at a ratio of approximately 


two to one compared to Republican voters. Thus, 


former Vice President Biden materially benefited 


from these unconstitutional changes to Michigan’s 


election law. 


90. Michigan also requires that poll 


watchers and inspectors have access to vote counting 


and canvassing. M.C.L. §§ 168.674-.675.  


91. Local election officials in Wayne County 


made a conscious and express policy decision not to 


follow M.C.L. §§ 168.674-.675 for the opening, 


counting, and recording of absentee ballots.  


92. Michigan also has strict signature 


verification requirements for absentee ballots, 


including that the Elections Department place a 


written statement or stamp on each ballot envelope 


where the voter signature is placed, indicating that 


the voter signature was in fact checked and verified 
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with the signature on file with the State. See MCL § 


168.765a(6). 


93. However, Wayne County made the policy 


decision to ignore Michigan’s statutory signature-


verification requirements for absentee ballots. Former 


Vice President Biden received approximately 587,074, 


or 68%, of the votes cast there compared to President 


Trump’s receiving approximate 264,149, or 30.59%, of 


the total vote. Thus, Mr. Biden materially benefited 


from these unconstitutional changes to Michigan’s 


election law. 


94. Numerous poll challengers and an 


Election Department employee whistleblower have 


testified that the signature verification requirement 


was ignored in Wayne County in a case currently 


pending in the Michigan Supreme Court.4 For 


example, Jesse Jacob, a decades-long City of Detroit 


employee assigned to work in the Elections Department for 
the 2020 election testified that: 


Absentee ballots that were received in the mail would 
have the voter’s signature on the envelope. While I 
was at the TCF Center, I was instructed not to look at 
any of the signatures on the absentee ballots, and I 
was instructed not to compare the signature on the 
absentee ballot with the signature on file.5 


 


4  Johnson v. Benson, Petition for Extraordinary Writs & 


Declaratory Relief filed Nov. 26, 2020 (Mich. Sup. Ct.) at ¶¶ 71, 


138-39, App. 25a-51a. 


5 Id., Affidavit of Jessy Jacob, Appendix 14 at ¶15, attached at 


App. 34a-36a. 
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95. The TCF was the only facility within 


Wayne County authorized to count ballots for the City 


of Detroit.  


96. These non-legislative modifications to 


Michigan’s election statutes resulted in a number of 


constitutionally tainted votes that far exceeds the 


margin of voters separating the candidates in 


Michigan.  


97. Additional public information confirms 


the material adverse impact on the integrity of the 


vote in Wayne County caused by these 


unconstitutional changes to Michigan’s election law. 


For example, the Wayne County Statement of Votes 


Report lists 174,384 absentee ballots out of 566,694 


absentee ballots tabulated (about 30.8%) as counted 


without a registration number for precincts in the 


City of Detroit. See Cicchetti Decl. at ¶ 27, App. 8a. 


The number of votes not tied to a registered voter by 


itself exceeds Vice President Biden’s margin of margin 


of 146,007 votes by more than 28,377 votes. 


98. The extra ballots cast most likely 


resulted from the phenomenon of Wayne County 


election workers running the same ballots through a 


tabulator multiple times, with Republican poll 


watchers obstructed or denied access, and election 


officials ignoring poll watchers’ challenges, as 


documented by numerous declarations. App. 25a-51a. 


99. In addition, a member of the Wayne 


County Board of Canvassers (“Canvassers Board”), 


William Hartman, determined that 71% of Detroit’s 


Absent Voter Counting Boards (“AVCBs”) were 


unbalanced—i.e., the number of people who checked 


in did not match the number of ballots cast—without 


explanation. Id. at ¶ 29. 
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100. On November 17, 2020, the Canvassers 


Board deadlocked 2-2 over whether to certify the 


results of the presidential election based on numerous 


reports of fraud and unanswered material 


discrepancies in the county-wide election results. A 


few hours later, the Republican Board members 


reversed their decision and voted to certify the results 


after severe harassment, including threats of violence. 


101. The following day, the two Republican 


members of the Board rescinded their votes to certify 


the vote and signed affidavits alleging they were 


bullied and misled into approving election results and 


do not believe the votes should be certified until 


serious irregularities in Detroit votes are resolved. See 


Cicchetti Decl. at ¶ 29, App. 8a. 


102. Regardless of the number of votes that 


were affected by the unconstitutional modification of 


Michigan’s election rules, the non-legislative changes 


to the election rules violated the Electors Clause. 


State of Wisconsin 


103. Wisconsin has 10 electoral votes, with a 


statewide vote tally currently estimated at 1,610,151 


for President Trump and 1,630,716 for former Vice 


President Biden (i.e., a margin of 20,565 votes). In two 


counties, Milwaukee and Dane, Mr. Biden’s margin 


(364,298 votes) significantly exceeds his statewide 


lead. 


104. In the 2016 general election some 


146,932 mail-in ballots were returned in Wisconsin 


out of more than 3 million votes cast.6 In stark 


contrast, 1,275,019 mail-in ballots, nearly a 900 


 
6 Source: U.S. Elections Project, available at: 


http://www.electproject.org/early_2016.  
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percent increase over 2016, were returned in the 


November 3, 2020 election.7 


105. Wisconsin statutes guard against fraud 


in absentee ballots: “[V]oting by absentee ballot is a 


privilege exercised wholly outside the traditional 


safeguards of the polling place. The legislature finds 


that the privilege of voting by absentee ballot must be 


carefully regulated to prevent the potential for fraud 


or abuse[.]” WISC. STAT. § 6.84(1). 


106. In direct contravention of Wisconsin law, 


leading up to the 2020 general election, the Wisconsin 


Elections Commission (“WEC”) and other local 


officials unconstitutionally modified Wisconsin 


election laws—each time taking steps that weakened, 


or did away with, established security procedures put 


in place by the Wisconsin legislature to ensure 


absentee ballot integrity. 


107.  For example, the WEC undertook a 


campaign to position hundreds of drop boxes to collect 


absentee ballots—including the use of unmanned drop 


boxes.8  


108. The mayors of Wisconsin’s five largest 


cities—Green Bay, Kenosha, Madison, Milwaukee, 


and Racine, which all have Democrat majorities—


joined in this effort, and together, developed a plan 


use purportedly “secure drop-boxes to facilitate return 


 
7 Source: U.S. Elections Project, available at: 


https://electproject.github.io/Early-Vote-2020G/WI.html. 


8 Wisconsin Elections Commission Memoranda, To: All 


Wisconsin Election Officials, Aug. 19, 2020, available at: 


https://elections.wi.gov/sites/elections.wi.gov/files/2020-


08/Drop%20Box%20Final.pdf. at p. 3 of 4. 
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of absentee ballots.” Wisconsin Safe Voting Plan 2020, 


at 4 (June 15, 2020).9  


109. It is alleged in an action recently filed in 


the United States District Court for the Eastern 


District of Wisconsin that over five hundred 


unmanned, illegal, absentee ballot drop boxes were 


used in the Presidential election in Wisconsin.10 


110. However, the use of any drop box, 


manned or unmanned, is directly prohibited by 


Wisconsin statute. The Wisconsin legislature 


specifically described in the Election Code “Alternate 


absentee ballot site[s]” and detailed the procedure by 


which the governing body of a municipality may 


designate a site or sites for the delivery of absentee 


ballots “other than the office of the municipal clerk or 


board of election commissioners as the location from 


which electors of the municipality may request and 


vote absentee ballots and to which voted absentee 


ballots shall be returned by electors for any election.” 


Wis. Stat. 6.855(1). 


111. Any alternate absentee ballot site “shall 


be staffed by the municipal clerk or the executive 


director of the board of election commissioners, or 


employees of the clerk or the board of election 


commissioners.” Wis. Stat. 6.855(3). Likewise, Wis. 


 
9  Wisconsin Safe Voting Plan 2020 Submitted to the Center 


for Tech & Civic Life, June 15, 2020, by the Mayors of Madison, 


Milwaukee, Racine, Kenosha and Green Bay available at: 


https://www.techandciviclife.org/wp-


content/uploads/2020/07/Approved-Wisconsin-Safe-Voting-Plan-


2020.pdf.  


10  See Complaint (Doc. No. 1), Donald J. Trump, Candidate for 


President of the United States of America v. The Wisconsin 


Election Commission, Case 2:20-cv-01785-BHL (E.D. Wisc. Dec. 


2, 2020) (Wisconsin Trump Campaign Complaint”) at ¶¶ 188-89. 
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Stat. 7.15(2m) provides, “[i]n a municipality in which 


the governing body has elected to an establish an 


alternate absentee ballot sit under s. 6.855, the 


municipal clerk shall operate such site as though it 


were his or her office for absentee ballot purposes and 


shall ensure that such site is adequately staffed.” 


112. Thus, the unmanned absentee ballot 


drop-off sites are prohibited by the Wisconsin 


Legislature as they do not comply with Wisconsin law 


expressly defining “[a]lternate absentee ballot site[s]”. 


Wis. Stat. 6.855(1), (3). 


113. In addition, the use of drop boxes for the 


collection of absentee ballots, positioned 


predominantly in Wisconsin’s largest cities, is directly 


contrary to Wisconsin law providing that absentee 


ballots may only be “mailed by the elector, or delivered 


in person to the municipal clerk issuing the ballot or 


ballots.” Wis. Stat. § 6.87(4)(b)1 (emphasis added).  


114. The fact that other methods of delivering 


absentee ballots, such as through unmanned drop 


boxes, are not permitted is underscored by Wis. Stat. 


§ 6.87(6) which mandates that, “[a]ny ballot not 


mailed or delivered as provided in this subsection may 


not be counted.” Likewise, Wis. Stat. § 6.84(2) 


underscores this point, providing that Wis. Stat. § 


6.87(6) “shall be construed as mandatory.” The 


provision continues—“Ballots cast in contravention of 


the procedures specified in those provisions may not 


be counted. Ballots counted in contravention of the 


procedures specified in those provisions may not be 


included in the certified result of any election.” Wis. 


Stat. § 6.84(2) (emphasis added). 


115. These were not the only Wisconsin 


election laws that the WEC violated in the 2020 
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general election. The WEC and local election officials 


also took it upon themselves to encourage voters to 


unlawfully declare themselves “indefinitely 


confined”—which under Wisconsin law allows the 


voter to avoid security measures like signature 


verification and photo ID requirements. 


116. Specifically, registering to vote by 


absentee ballot requires photo identification, except 


for those who register as “indefinitely confined” or 


“hospitalized.” WISC. STAT. § 6.86(2)(a), (3)(a). 


Registering for indefinite confinement requires 


certifying confinement “because of age, physical 


illness or infirmity or [because the voter] is disabled 


for an indefinite period.” Id. § 6.86(2)(a). Should 


indefinite confinement cease, the voter must notify 


the county clerk, id., who must remove the voter from 


indefinite-confinement status. Id. § 6.86(2)(b). 


117. Wisconsin election procedures for voting 


absentee based on indefinite confinement enable the 


voter to avoid the photo ID requirement and signature 


requirement. Id. § 6.86(1)(ag)/(3)(a)(2). 


118. On March 25, 2020, in clear violation of 


Wisconsin law, Dane County Clerk Scott McDonnell 


and Milwaukee County Clerk George Christensen 


both issued guidance indicating that all voters should 


mark themselves as “indefinitely confined” because of 


the COVID-19 pandemic.  


119. Believing this to be an attempt to 


circumvent Wisconsin’s strict voter ID laws, the 


Republican Party of Wisconsin petitioned the 


Wisconsin Supreme Court to intervene. On March 31, 


2020, the Wisconsin Supreme Court unanimously 


confirmed that the clerks’ “advice was legally 


incorrect” and potentially dangerous because “voters 
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may be misled to exercise their right to vote in ways 


that are inconsistent with WISC. STAT. § 6.86(2).” 


120. On May 13, 2020, the Administrator of 


WEC issued a directive to the Wisconsin clerks 


prohibiting removal of voters from the registry for 


indefinite-confinement status if the voter is no longer 


“indefinitely confined.” 


121. The WEC’s directive violated Wisconsin 


law. Specifically, WISC. STAT. § 6.86(2)(a) specifically 


provides that “any [indefinitely confined] elector [who] 


is no longer indefinitely confined … shall so notify the 


municipal clerk.” WISC. STAT. § 6.86(2)(b) further 


provides that the municipal clerk “shall remove the 


name of any other elector from the list upon request 


of the elector or upon receipt of reliable information 


that an elector no longer qualifies for the service.” 


122. According to statistics kept by the WEC, 


nearly 216,000 voters said they were indefinitely 


confined in the 2020 election, nearly a fourfold 


increase from nearly 57,000 voters in 2016. In Dane 


and Milwaukee counties, more than 68,000 voters 


said they were indefinitely confined in 2020, a fourfold 


increase from the roughly 17,000 indefinitely confined 


voters in those counties in 2016.  
123. Under Wisconsin law, voting by absentee 


ballot also requires voters to complete a certification, 


including their address, and have the envelope 


witnessed by an adult who also must sign and indicate 


their address on the envelope. See WISC. STAT. § 6.87. 


The sole remedy to cure an “improperly completed 


certificate or [ballot] with no certificate” is for “the 


clerk [to] return the ballot to the elector[.]” Id. § 


6.87(9). “If a certificate is missing the address of a 
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witness, the ballot may not be counted.” Id. § 6.87(6d) 


(emphasis added). 


124. However, in a training video issued April 


1, 2020, the Administrator of the City of Milwaukee 


Elections Commission unilaterally declared that a 


“witness address may be written in red and that is 


because we were able to locate the witnesses’ address 


for the voter” to add an address missing from the 


certifications on absentee ballots. The Administrator’s 


instruction violated WISC. STAT. § 6.87(6d). The WEC 


issued similar guidance on October 19, 2020, in 


violation of this statute as well. 


125. In the Wisconsin Trump Campaign 


Complaint, it is alleged, supported by the sworn 


affidavits of poll watchers, that canvas workers 


carried out this unlawful policy, and acting pursuant 


to this guidance, in Milwaukee used red-ink pens to 


alter the certificates on the absentee envelope and 


then cast and count the absentee ballot. These acts 


violated WISC. STAT. § 6.87(6d) (“If a certificate is 


missing the address of a witness, the ballot may not 


be counted”). See also WISC. STAT. § 6.87(9) (“If a 


municipal clerk receives an absentee ballot with an 


improperly completed certificate or with no certificate, 


the clerk may return the ballot to the elector . . . 


whenever time permits the elector to correct the defect 


and return the ballot within the period authorized.”). 


126. Wisconsin’s legislature has not ratified 


these changes, and its election laws do not include a 


severability clause. 


127. In addition, Ethan J. Pease, a box truck 


delivery driver subcontracted to the U.S. Postal 


Service (“USPS”) to deliver truckloads of mail-in 


ballots to the sorting center in Madison, WI, testified 
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that USPS employees were backdating ballots 


received after November 3, 2020.  Decl. of Ethan J. 


Pease at ¶¶ 3-13.  Further, Pease testified how a 


senior USPS employee told him on November 4, 2020 


that “[a]n order came down from the 


Wisconsin/Illinois Chapter of the Postal Service that 


100,000 ballots were missing” and how the USPS 


dispatched employees to “find[] . . . the ballots.”  Id. ¶¶ 


8-10.  One hundred thousand ballots supposedly 


“found” after election day would far exceed former 


Vice President Biden margin of 20,565 votes over 


President Trump. 


COUNT I: ELECTORS CLAUSE 


128. Plaintiff State repeats and re-alleges the 


allegations above, as if fully set forth herein. 


129. The Electors Clause of Article II, Section 


1, Clause 2, of the Constitution makes clear that only 


the legislatures of the States are permitted to 


determine the rules for appointing presidential 


electors. The pertinent rules here are the state 


election statutes, specifically those relevant to the 


presidential election. 


130. Non-legislative actors lack authority to 


amend or nullify election statutes. Bush II, 531 U.S. 


at 104 (quoted supra). 


131. Under Heckler v. Chaney, 470 U.S. 821, 


833 n.4 (1985), conscious and express executive 


policies—even if unwritten—to nullify statutes or to 


abdicate statutory responsibilities are reviewable to 


the same extent as if the policies had been written or 


adopted. Thus, conscious and express actions by State 


or local election officials to nullify or ignore 


requirements of election statutes violate the Electors 
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Clause to the same extent as formal modifications by 


judicial officers or State executive officers. 


132. The actions set out in Paragraphs 41-128 


constitute non-legislative changes to State election 


law by executive-branch State election officials, or by 


judicial officials, in Defendant States Pennsylvania, 


Georgia, Michigan, and Wisconsin, in violation of the 


Electors Clause. 


133. Electors appointed to Electoral College 


in violation of the Electors Clause cannot cast 


constitutionally valid votes for the office of President. 


COUNT II: EQUAL PROTECTION 


134. Plaintiff State repeats and re-alleges the 


allegations above, as if fully set forth herein. 


135. The Equal Protection Clause prohibits 


the use of differential standards in the treatment and 


tabulation of ballots within a State. Bush II, 531 U.S. 


at 107. 


136. The one-person, one-vote principle 


requires counting valid votes and not counting invalid 


votes. Reynolds, 377 U.S. at 554-55; Bush II, 531 U.S. 


at 103 (“the votes eligible for inclusion in the 


certification are the votes meeting the properly 


established legal requirements”). 


137. The actions set out in Paragraphs 66-73 


(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania), 


and 106-24 (Wisconsin) created differential voting 


standards in Defendant States Pennsylvania, 


Georgia, Michigan, and Wisconsin in violation of the 


Equal Protection Clause. 


138. The actions set out in Paragraphs 66-73 


(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania), 


and 106-24 (Wisconsin) violated the one-person, one-
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vote principle in Defendant States Pennsylvania, 


Georgia, Michigan, and Wisconsin. 


139. By the shared enterprise of the entire 


nation electing the President and Vice President, 


equal protection violations in one State can and do 


adversely affect and diminish the weight of votes cast 


in States that lawfully abide by the election structure 


set forth in the Constitution. Plaintiff State is 


therefore harmed by this unconstitutional conduct in 


violation of the Equal Protection or Due Process 


Clauses. 


COUNT III: DUE PROCESS 


140. Plaintiff State repeats and re-alleges the 


allegations above, as if fully set forth herein. 


141. When election practices reach “the point 


of patent and fundamental unfairness,” the integrity 


of the election itself violates substantive due process. 


Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978); 


Duncan v. Poythress, 657 F.2d 691, 702 (5th Cir. 


1981); Florida State Conference of N.A.A.C.P. v. 


Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008); 


Roe v. State of Ala. By & Through Evans, 43 F.3d 574, 


580-82 (11th Cir. 1995); Roe v. State of Ala., 68 F.3d 


404, 407 (11th Cir. 1995); Marks v. Stinson, 19 F. 3d 


873, 878 (3rd Cir. 1994). 


142. Under this Court’s precedents on proced-


ural due process, not only intentional failure to follow 


election law as enacted by a State’s legislature but 


also random and unauthorized acts by state election 


officials and their designees in local government can 


violate the Due Process Clause. Parratt v. Taylor, 451 


U.S. 527, 537-41 (1981), overruled in part on other 


grounds by Daniels v. Williams, 474 U.S. 327, 330-31 


(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984). 
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The difference between intentional acts and random 


and unauthorized acts is the degree of pre-deprivation 


review. 


143. Defendant States acted 


unconstitutionally to lower their election standards—


including to allow invalid ballots to be counted and 


valid ballots to not be counted—with the express 


intent to favor their candidate for President and to 


alter the outcome of the 2020 election. In many 


instances these actions occurred in areas having a 


history of election fraud. 


144. The actions set out in Paragraphs 66-73 


(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania), 


and 106-24 (Wisconsin) constitute intentional 


violations of State election law by State election 


officials and their designees in Defendant States 


Pennsylvania, Georgia, Michigan, and Wisconsin, in 


violation of the Due Process Clause. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiff States respectfully 


request that this Court issue the following relief: 


A. Declare that Defendant States 


Pennsylvania, Georgia, Michigan, and Wisconsin 


administered the 2020 presidential election in 


violation of the Electors Clause and the Fourteenth 


Amendment of the U.S. Constitution. 


B. Declare that any electoral college votes 


cast by such presidential electors appointed in 


Defendant States Pennsylvania, Georgia, Michigan, 


and Wisconsin are in violation of the Electors Clause 


and the Fourteenth Amendment of the U.S. 


Constitution and cannot be counted. 
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C. Enjoin Defendant States’ use of the 2020 


election results for the Office of President to appoint 


presidential electors to the Electoral College. 


D. Enjoin Defendant States’ use of the 2020 


election results for the Office of President to appoint 


presidential electors to the Electoral College and 


authorize, pursuant to the Court’s remedial authority, 


the Defendant States to conduct a special election to 


appoint presidential electors.    


E. If any of Defendant States have already 


appointed presidential electors to the Electoral 


College using the 2020 election results, direct such 


States’ legislatures, pursuant to 3 U.S.C. § 2 and U.S. 


CONST. art. II, § 1, cl. 2, to appoint a new set of 


presidential electors in a manner that does not violate 


the Electors Clause and the Fourteenth Amendment, 


or to appoint no presidential electors at all.  


F. Enjoin the Defendant States from 


certifying presidential electors or otherwise meeting 


for purposes of the electoral college pursuant to 3 


U.S.C. § 5, 3 U.S.C. § 7, or applicable law pending 


further order of this Court. 


G. Award costs to Plaintiff State. 


H. Grant such other relief as the Court 


deems just and proper. 
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In the Supreme Court of the United States 


 


STATE OF TEXAS, 


Plaintiff, 


v. 


COMMONWEALTH OF PENNSYLVANIA, STATE OF 


STATE OF GEORGIA, STATE OF MICHIGAN, AND 


STATE OF WISCONSIN, 


Defendants. 


 


BRIEF IN SUPPORT OF 


MOTION FOR LEAVE TO FILE 


Pursuant to S.Ct. Rule 17.3 and U.S. CONST. art. 


III, § 2, the State of Texas (“Plaintiff State”) 


respectfully submits this brief in support of its Motion 


for Leave to File a Bill of Complaint against the 


Commonwealth of Pennsylvania and the States of 


Georgia, Michigan, and Wisconsin (collectively, 


“Defendant States”). 


STATEMENT OF THE CASE 


Lawful elections are at the heart of our freedoms. 


“No right is more precious in a free country than that 


of having a voice in the election of those who make the 


laws under which, as good citizens, we must live. 


Other rights, even the most basic, are illusory if the 


right to vote is undermined.” Wesberry v. Sanders, 376 


U.S. 1, 10 (1964). Trust in the integrity of that process 
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is the glue that binds our citizenry and the States in 


this Union.  


Elections face the competing goals of maximizing 


and counting lawful votes but minimizing and 


excluding unlawful ones. Reynolds v. Sims, 377 U.S. 


533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103 


(2000) (“the votes eligible for inclusion in the 


certification are the votes meeting the properly 


established legal requirements”) (“Bush II”); compare 


52 U.S.C. § 20501(b)(1)-(2) (2018) with id. 


§ 20501(b)(3)-(4). Moreover, “the right of suffrage can 


be denied by a debasement or dilution of the weight of 


a citizen’s vote just as effectively as by wholly 


prohibiting the free exercise of the franchise.” 


Reynolds, 377 U.S. at 555. Reviewing election results 


requires not only counting lawful votes but also 


eliminating unlawful ones. 


 It is an understatement to say that 2020 was not 


a good year. In addition to a divided and partisan 


national mood, the country faced the COVID-19 


pandemic. Certain officials in Defendant States 


presented the pandemic as the justification for 


ignoring state laws regarding absentee and mail-in 


voting. Defendant States flooded their citizenry with 


tens of millions of ballot applications and ballots 


ignoring statutory controls as to how they were 


received, evaluated, and counted. Whether well 


intentioned or not, these unconstitutional and 


unlawful changes had the same uniform effect—they 


made the 2020 election less secure in Defendant 


States. Those changes were made in violation of 


relevant state laws and were made by non-legislative 


entities, without any consent by the state legislatures. 
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These unlawful acts thus directly violated the 


Constitution. U.S. CONST. art. I, § 4; id. art. II, § 1, cl. 


2. 


This case presents a question of law: Did 


Defendant States violate the Electors Clause by 


taking non-legislative actions to change the election 


rules that would govern the appointment of 


presidential electors? Each of these States flagrantly 


violated the statutes enacted by relevant State 


legislatures, thereby violating the Electors Clause of 


Article II, Section 1, Clause 2 of the Constitution. By 


these unlawful acts, Defendant States have not only 


tainted the integrity of their own citizens’ votes, but 


their actions have also debased the votes of citizens in 


the States that remained loyal to the Constitution. 


Elections for federal office must comport with 


federal constitutional standards, see Bush II, 531 U.S. 


at 103-105, and executive branch government officials 


cannot subvert these constitutional requirements, no 


matter their stated intent. For presidential elections, 


each State must appoint its electors to the electoral 


college in a manner that complies with the 


Constitution, specifically the Electors Clause 


requirement that only state legislatures may set the 


rules governing the appointment of electors and the 


elections upon which such appointment is based.1 


 
1  Subject to override by Congress, state legislatures have the 


exclusive power to regulate the time, place, and manner for 


electing Members of Congress, see U.S. CONST. art. I, § 4, which 


is distinct from legislatures’ exclusive and plenary authority on 


the appointment of presidential electors. When non-legislative 


actors purport to set state election law for presidential elections, 


they violate both the Elections Clause and the Electors Clause. 
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Constitutional Background 


The right to vote is protected by the by the Equal 


Protection Clause and the Due Process Clause. U.S. 


CONST. amend. XIV, § 1, cl. 3-4. Because “the right to 


vote is personal,” Reynolds, 377 U.S. at 561-62 (alter-


ations omitted), “[e]very voter in a federal … election, 


whether he votes for a candidate with little chance of 


winning or for one with little chance of losing, has a 


right under the Constitution to have his vote fairly 


counted.” Anderson v. United States, 417 U.S. 211, 227 


(1974); Baker v. Carr, 369 U.S. 186, 208 (1962). 


Invalid or fraudulent votes debase or dilute the weight 


of each validly cast vote. Bush II, 531 U.S. at 105. The 


unequal treatment of votes within a state, and 


unequal standards for processing votes raise equal 


protection concerns. Id. Though Bush II did not 


involve an action between States, the concern that 


illegal votes can cancel out lawful votes does not stop 


at a State’s boundary in the context of a Presidential 


election. 


The Electors Clause requires that each State 


“shall appoint” its presidential electors “in such 


Manner as the Legislature thereof may direct.” U.S. 


CONST. art. II, § 1, cl. 2 (emphasis added); cf. id. art. I, 


§ 4, cl. 1 (similar for time, place, and manner of federal 


legislative elections). “[T]he state legislature’s power 


to select the manner for appointing electors is 


plenary,” Bush II, 531 U.S. at 104 (emphasis added), 


and sufficiently federal for this Court’s review. Bush 


v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76 


(2000) (“Bush I”). This textual feature of our 


Constitution was adopted to ensure the integrity of 


the presidential selection process: “Nothing was more 
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to be desired than that every practicable obstacle 


should be opposed to cabal, intrigue, and corruption.” 


FEDERALIST NO. 68 (Alexander Hamilton). When a 


State conducts a popular election to appoint electors, 


the State must comply with all constitutional 


requirements. Bush II, 531 U.S. at 104. When a State 


fails to conduct a valid election—for any reason—”the 


electors may be appointed on a subsequent day in such 


a manner as the legislature of such State may direct.” 


3 U.S.C. § 2 (emphasis added). 


Non-Legislative Changes Made in Violation of 


the Electors Clause 


As set forth in the Complaint, executive and 


judicial officials made significant changes to the 


legislatively defined election rules in Defendant 


States. See Compl. at ¶¶ 66-73 (Georgia), 80-93 


(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin). 


Taken together, these non-legislative changes did 


away with statutory ballot-security measures for 


absentee and mail-in ballots such as signature 


verification, witness requirements, and statutorily 


authorized secure ballot drop-off locations. 


Citing the COVID-19 pandemic, Defendant States 


gutted the safeguards for absentee ballots through 


non-legislative actions, despite knowledge that 


absentee ballots are “the largest source of potential 


voter fraud,” BUILDING CONFIDENCE IN U.S. 


ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL 


ELECTION REFORM, at 46 (Sept. 2005) (hereinafter, 


“CARTER-BAKER”), which is magnified when absentee 


balloting is shorn of ballot-integrity measures such as 


signature verification, witness requirements, or 


outer-envelope protections, or when absentee ballots 







6 


 


are processed and tabulated without bipartisan 


observation by poll watchers.  


Without Defendant States’ combined 62 electoral 


votes, President Trump presumably has 232 electoral 


votes, and former Vice President Biden presumably 


has 244. Thus, Defendant States’ presidential electors 


will determine the outcome of the election. 


Alternatively, if Defendant States are unable to 


certify 37 or more presidential electors, neither 


candidate will have a majority in the electoral college, 


in which case the election would devolve to the House 


of Representatives under the Twelfth Amendment. 


Defendant States experienced serious voting 


irregularities. See Compl. at ¶¶ 75-76 (Georgia), 97-


101 (Michigan), 55-60 (Pennsylvania), 122-28 


(Wisconsin). At the time of this filing, Plaintiff State 


continues to investigate allegations of not only 


unlawful votes being counted but also fraud. Plaintiff 


State reserves the right to seek leave to amend the 


complaint as those investigations resolve. See S.Ct. 


Rule 17.2; FED. R. CIV. P. 15(a)(1)(A)-(B), (a)(2). But 


even the appearance of fraud in a close election is 


poisonous to democratic principles: “Voters who fear 


their legitimate votes will be outweighed by 


fraudulent ones will feel disenfranchised.” Purcell v. 


Gonzalez, 549 U.S. 1, 4 (2006); Crawford v. Marion 


County Election Bd., 553 U.S. 181, 189 (2008) (States 


have an interest in preventing voter fraud and 


ensuring voter confidence). 


STANDARD OF REVIEW 


This Court considers two primary factors when it 


decides whether to grant a State leave to file a bill of 


complaint against another State: (1) “the nature of the 
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interest of the complaining State,” and (2) ”the 


availability of an alternative forum in which the issue 


tendered can be resolved.” Mississippi v. Louisiana, 


506 U.S. 73, 77 (1992) (internal quotations omitted) 


Because original proceedings in this Court follow the 


Federal Rules of Civil Procedure, S.Ct. Rule 17.2, the 


facts for purposes of a motion for leave to file are the 


well-pleaded facts alleged in the complaint. 


Hernandez v. Mesa, 137 S.Ct. 2003, 2005 (2017).  


ARGUMENT 


I. THIS COURT HAS JURISDICTION OVER 


PLAINTIFF STATE’S CLAIMS. 


In order to grant leave to file, this Court first must 


assure itself of its jurisdiction, Steel Co. v. Citizens for 


a Better Env’t., 523 U.S. 83, 95 (1998); cf. Foman v. 


Davis, 371 U.S. 178, 182 (1962) (courts deny leave to 


file amended pleadings that would be futile). That 


standard is met here. Plaintiff State’s fundamental 


rights and interests are at stake. This Court is the 


only venue that can protect Plaintiff State’s electoral 


college votes from being cancelled by the unlawful and 


constitutionally tainted votes cast by electors 


appointed and certified by Defendant States.  


A. The claims fall within this Court’s 


constitutional and statutory subject-


matter jurisdiction. 


The federal judicial power extends to 


“Controversies between two or more States.” U.S. 


CONST. art. III, § 2, and Congress has placed the 


jurisdiction for such suits exclusively with the 


Supreme Court: “The Supreme Court shall have 


original and exclusive jurisdiction of all controversies 


between two or more States.” 28 U.S.C. § 1251(a) 
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(emphasis added). This Court not only is a permissible 


court for hearing this action; it is the only court that 


can hear this action quickly enough to render relief 


sufficient to avoid constitutionally tainted votes in the 


electoral college and to place the appointment of 


Defendant States’ electors before their legislatures 


pursuant to 3 U.S.C. § 2 in time for a vote in the House 


of Representatives on January 6, 2021. See 3 U.S.C. § 


15. With that relief in place, the House can resolve the 


election on January 6, 2021, in time for the president 


to be selected by the constitutionally set date of 


January 20. U.S. CONST. amend. XX, § 1. 


B. The claims arise under the Constitution. 


When States violate their own election laws, they 


may argue that these violations are insufficiently 


federal to allow review in this Court. Cf. Foster v. 


Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court 


lacks jurisdiction to review state-court decisions that 


“rest[] on an adequate and independent state law 


ground”). That attempted evasion would fail for two 


reasons.  


First, in the election context, a state-court remedy 


or a state executive’s administrative action purporting 


to alter state election statutes implicates the Electors 


Clause. See Bush II, 531 U.S. at 105. Even a plausible 


federal-law defense to state action arises under 


federal law within the meaning of Article III. Mesa v. 


California, 489 U.S. 121, 136 (1989) (holding that “it 


is the raising of a federal question in the officer’s 


removal petition that constitutes the federal law 


under which the action against the federal officer 


arises for Art. III purposes”). Constitutional arising-


under jurisdiction exceeds statutory federal-question 
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jurisdiction of federal district courts,2 and—indeed—


we did not even have federal-question jurisdiction 


until 1875. Merrell Dow Pharm., 478 U.S. at 807. 


Plaintiff States’ Electoral Clause claims arise under 


the Constitution and so are federal, even if the only 


claim is that Defendant States violated their own 


state election statutes. Moreover, as is explained 


below, Defendant States’ actions injure the interests 


of Plaintiff State in the appointment of electors to the 


electoral college in a manner that is inconsistent with 


the Constitution. 


Given this federal-law basis against these state 


actions, the state actions are not “independent” of the 


federal constitutional requirements that provide this 


Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S. 


207, 210-11 (1935); cf. City of Chicago v. Int’l Coll. of 


Surgeons, 522 U.S. 156, 164 (1997) (noting that “even 


though state law creates a party’s causes of action, its 


case might still ‘arise under’ the laws of the United 


States if a well-pleaded complaint established that its 


right to relief under state law requires resolution of a 


substantial question of federal law” and collecting 


cases) (internal quotations and alterations omitted). 


Plaintiff State’s claims therefore fall within this 


Court’s jurisdiction. 


Second, state election law is not purely a matter 


of state law because it applies “not only to elections to 


state offices, but also to the election of Presidential 


 
2  The statute for federal officer removal at issue in Mesa omits 


the well-pleaded complaint rule, id., which is a statutory 


restriction on federal question jurisdiction under 28 U.S.C. § 


1331. See Merrell Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 


808 (1986). 
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electors,” meaning that state law operates, in part, “by 


virtue of a direct grant of authority made under Art. 


II, § 1, cl. 2, of the United States Constitution.” Bush 


I, 531 U.S. at 76. Logically, “any state authority to 


regulate election to [federal] offices could not precede 


their very creation by the Constitution,” meaning that 


any “such power had to be delegated to, rather than 


reserved by, the States.” Cook v. Gralike, 531 U.S. 


510, 522 (2001) (internal quotations omitted). “It is no 


original prerogative of State power to appoint a 


representative, a senator, or President for the Union.” 


J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF 


THE UNITED STATES § 627 (3d ed. 1858). For these 


reasons, any “significant departure from the 


legislative scheme for appointing Presidential electors 


presents a federal constitutional question.” Bush II, 


531 U.S. at 113 (Rehnquist, C.J., concurring). 


Under these circumstances, this Court has the 


power both to review and to remedy a violation of the 


Constitution. Significantly, parties do not need 


winning hands to establish jurisdiction. Instead, 


jurisdiction exists when “the right of the petitioners to 


recover under their complaint will be sustained if the 


Constitution and laws of the United States are given 


one construction,” even if the right “will be defeated if 


they are given another.” Bell v. Hood, 327 U.S. 678, 


685 (1946). At least as to jurisdiction, a plaintiff need 


survive only the low threshold that “the alleged claim 


under the Constitution or federal statutes [not] … be 


immaterial and made solely for the purpose of 


obtaining jurisdiction or … wholly insubstantial and 


frivolous.” Id. at 682. The bill of complaint meets that 


test. 
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C. The claims raise a “case or controversy” 


between the States. 


Like any other action, an original action must 


meet the Article III criteria for a case or controversy: 


“it must appear that the complaining State has 


suffered a wrong through the action of the other State, 


furnishing ground for judicial redress, or is asserting 


a right against the other State which is susceptible of 


judicial enforcement according to the accepted 


principles of the common law or equity systems of 


jurisprudence.” Maryland v. Louisiana, 451 U.S. 725, 


735-36 (1981) (internal quotations omitted). Plaintiff 


State has standing under those rules.3 


With voting, “‘the right of suffrage can be denied 


by a debasement or dilution of the weight of a citizen’s 


vote just as effectively as by wholly prohibiting the 


free exercise of the franchise.’” Bush II, 531 U.S. at 


105 (quoting Reynolds, 377 U.S. at 555). In 


presidential elections, “the impact of the votes cast in 


each State is affected by the votes cast for the various 


candidates in other States.” Anderson v. Celebrezze, 


460 U.S. 780, 795 (1983). Thus, votes in Defendant 


States affect the votes in Plaintiff State, as set forth 


in more detail below. 


 
3  At its constitutional minimum, standing doctrine measures 


the necessary effect on plaintiffs under a tripartite test: 


cognizable injury to the plaintiffs, causation by the challenged 


conduct, and redressable by a court. Lujan v. Defenders of 


Wildlife, 504 U.S. 555, 561-62 (1992). The rules for standing in 


state-versus-state actions is the same as the rules in other 


actions under Article III. See Maryland v. Louisiana, 451 U.S. 


725, 736 (1981). 
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1. Plaintiff State suffers an injury in 


fact. 


The citizens of Plaintiff State have the right to 


demand that all other States abide by the 


constitutionally set rules in appointing presidential 


electors to the electoral college. “No right is more 


precious in a free country than that of having a voice 


in the election of those who make the laws under 


which, as good citizens, we must live. Other rights, 


even the most basic, are illusory if the right to vote is 


undermined.” Wesberry, 376 U.S. at 10; Yick Wo v. 


Hopkins, 118 U.S. 356, 370 (1886) (“the political 


franchise of voting” is “a fundamental political right, 


because preservative of all rights”). “Every voter in a 


federal … election, whether he votes for a candidate 


with little chance of winning or for one with little 


chance of losing, has a right under the Constitution to 


have his vote fairly counted.” Anderson v. United 


States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put 


differently, “a citizen has a constitutionally protected 


right to participate in elections on an equal basis with 


other citizens in the jurisdiction,” Dunn v. Blumstein, 


405 U.S. 330, 336 (1972), and—unlike the residency 


durations required in Dunn—the “jurisdiction” here is 


the entire United States. In short, the rights at issue 


are congeable under Article III. 


Significantly, Plaintiff State presses its own form 


of voting-rights injury as States. As with the one-


person, one-vote principle for congressional 


redistricting in Wesberry, the equality of the States 


arises from the structure of the Constitution, not from 


the Equal Protection or Due Process Clauses. See 


Wesberry, 376 U.S. at 7-8; id. n.10 (expressly not 
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reaching claims under Fourteenth Amendment). 


Whereas the House represents the People 


proportionally, the Senate represents the States. See 


U.S. CONST. art. V, cl. 3 (“no state, without its consent, 


shall be deprived of its equal suffrage in the Senate”). 


While Americans likely care more about who is elected 


President, the States have a distinct interest in who 


is elected Vice President and thus who can cast the tie-


breaking vote in the Senate. Through that interest, 


States suffer an Article III injury when another State 


violates federal law to affect the outcome of a 


presidential election. This injury is particularly acute 


in 2020, where a Senate majority often will hang on 


the Vice President’s tie-breaking vote because of the 


nearly equal—and, depending on the outcome of 


Georgia run-off elections in January, possibly equal—


balance between political parties. Quite simply, it is 


vitally important to the States who becomes Vice 


President. 


Because individual citizens may arguably suffer 


only a generalized grievance from Electors Clause 


violations, States have standing where their citizen 


voters would not, Lance v. Coffman, 549 U.S. 437, 442 


(2007) (distinguishing citizen plaintiffs from citizen 


relators who sued in the name of a state). In 


Massachusetts v. Environmental Protection Agency, 


549 U.S. 497 (2007), this Court held that states 


seeking to protect their sovereign interests are 


“entitled to special solicitude in our standing 


analysis.” Id. at 520. While Massachusetts arose in a 


different context—the same principles of federalism 


apply equally here to require special deference to the 


sovereign states on standing questions.  
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In addition to standing for their own injuries, 


States can assert parens patriae standing for their 


citizens who are presidential electors.4 Like 


legislators, presidential electors assert “legislative 


injury” whenever allegedly improper actions deny 


them a working majority. Coleman v. Miller, 307 U.S. 


433, 435 (1939). The electoral college is a zero-sum 


game. If Defendant States’ unconstitutionally 


appointed electors vote for a presidential candidate 


opposed by the Plaintiff State’s electors, that operates 


to defeat Plaintiff State’s interests.5 Indeed, even 


without an electoral college majority, presidential 


electors suffer the same voting-debasement injury as 


voters generally: “It must be remembered that ‘the 


 
4  “The ‘parens patriae’ doctrine … is a recognition of the 


principle that the state, when a party to a suit involving a matter 


of sovereign interest, ‘must be deemed to represent all its 


citizens.’” New Jersey v. New York, 345 U.S. 369, 372-73 (1953) 


(quoting Kentucky v. Indiana, 281 U.S. 163, 173 (1930)). 


5  Because Plaintiff State appointed its electors consistent 


with the Constitution, they suffer injury if its electors are 


defeated by Defendant States’ unconstitutionally appointed 


electors. This injury is all the more acute because Plaintiff State 


has taken steps to prevent fraud. For example, Texas does not 


allow no excuse vote by mail (Texas Election Code Sections 


82.001-82.004); has strict signature verification procedures (Tex. 


Election Code §87.027(j); Early voting ballot boxes have two locks 


and different keys and other strict security measures (Tex. 


Election Code §§85.032(d) & 87.063); requires voter ID (House 


Comm. on Elections, Bill Analysis, Tex. H.B. 148, 83d R.S. 


(2013)); has witness requirements for assisting those in need 


(Tex. Election Code §§ 86.0052 & 86.0105), and does not allow 


ballot harvesting Tex. Election Code 86.006(f)(1-6). Unlike 


Defendant States, Plaintiff State neither weakened nor allowed 


the weakening of its ballot-integrity statutes by non-legislative 


means. 
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right of suffrage can be denied by a debasement or 


dilution of the weight of a citizen’s vote just as 


effectively as by wholly prohibiting the free exercise of 


the franchise.’” Bush II, 531 U.S. at 105 (quoting 


Reynolds v. Sims, 377 U. S. 533, 555 (1964)) (“Bush 


II”). Finally, once Plaintiff State has standing to 


challenge Defendant States’ unlawful actions, 


Plaintiff State may do so on any legal theory that 


undermines those actions. Duke Power Co. v. Carolina 


Envtl. Study Group, Inc., 438 U.S. 59, 78-81 (1978); 


DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 & 


n.5 (2006). Injuries to Plaintiff State’s electors serve 


as an Article III basis for a parens patriae action. 


2. Defendant States caused the 


injuries. 


Non-legislative officials in Defendant States 


either directly caused the challenged violations of the 


Electors Clause or, in the case of Georgia, acquiesced 


to them in settling a federal lawsuit. The Defendants 


thus caused the Plaintiff’s injuries. 


3. The requested relief would redress 


the injuries. 


This Court has authority to redress Plaintiff 


State’s injuries, and the requested relief will do so. 


First, while Defendant States are responsible for 


their elections, this Court has authority to enjoin 


reliance on unconstitutional elections:  


When the state legislature vests the right to 


vote for President in its people, the right to 


vote as the legislature has prescribed is 


fundamental; and one source of its funda-


mental nature lies in the equal weight 
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accorded to each vote and the equal dignity 


owed to each voter.  


Bush II, 531 U.S. at 104; City of Boerne v. Flores, 521 


U.S. 507, 524 (1997) (“power to interpret the 


Constitution in a case or controversy remains in the 


Judiciary”). Plaintiff State does not ask this Court to 


decide who won the election; they only ask that the 


Court enjoin the clear violations of the Electors Clause 


of the Constitution. 


Second, the relief that Plaintiff State requests—


namely, remand to the State legislatures to allocate 


electors in a manner consistent with the 


Constitution—does not violate Defendant States’ 


rights or exceed this Court’s power. The power to 


select electors is a plenary power of the State 


legislatures, and this remains so, without regard to 


state law: 


This power is conferred upon the legislatures 


of the States by the Constitution of the United 


States, and cannot be taken from them or 


modified by their State constitutions…. 


Whatever provisions may be made by statute, 


or by the state constitution, to choose electors 


by the people, there is no doubt of the right of 


the legislature to resume the power at any 


time, for it can neither be taken away nor 


abdicated. 


McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal 


quotations omitted); accord Bush I, 531 U.S. at 76-77; 


Bush II, 531 U.S at 104. 


Third, uncertainty of how Defendant States’ 


legislatures will allocate their electors is irrelevant to 


the question of redressability: 
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If a reviewing court agrees that the agency 


misinterpreted the law, it will set aside the 


agency’s action and remand the case – even 


though the agency … might later, in the 


exercise of its lawful discretion, reach the 


same result for a different reason. 


FEC v. Akins, 524 U.S. 11, 25 (1998). Defendant 


States’ legislatures would remain free to exercise 


their plenary authority under the Electors Clause in 


any constitutional manner they wish. Under Akins, 


the simple act of reconsideration under lawful means 


is redress enough. 


Fourth, the requested relief is consistent with 


federal election law: “Whenever any State has held an 


election for the purpose of choosing electors, and has 


failed to make a choice on the day prescribed by law, 


the electors may be appointed on a subsequent day in 


such a manner as the legislature of such State may 


direct.” 3 U.S.C. § 2. Regardless of the statutory 


deadlines for the electoral college to vote, this Court 


could enjoin reliance on the results from the 


constitutionally tainted November 3 election, remand 


the appointment of electors to Defendant States, and 


order Defendant States’ legislatures to certify their 


electors in a manner consistent with the Constitution, 


which could be accomplished well in advance of the 


statutory deadline of January 6 for House to count the 


presidential electors’ votes. 3 U.S.C. § 15. 


D. This action is not moot and will not 


become moot. 


None of the looming election deadlines are 


constitutional, and they all are within this Court’s 


power to enjoin. Indeed, if this Court vacated a State’s 
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appointment of presidential electors, those electors 


could not vote on December 14, 2020; if the Court 


vacated their vote after the fact, the House of 


Representatives could not count those votes on 


January 6, 2021. Moreover, any remedial action can 


be complete well before January 6, 2020. Indeed, even 


the swearing in of the next President on January 20, 


2021, will not moot this case because review could 


outlast even the selection of the next President under 


“the ‘capable of repetition, yet evading review’ 


doctrine,” which applies “in the context of election 


cases … when there are ‘as applied’ challenges as well 


as in the more typical case involving only facial 


attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S. 


449, 463 (2007) (internal quotations omitted); accord 


Norman v. Reed, 502 U.S. 279, 287-88 (1992). 


Mootness is not, and will not become, an issue here. 


E. This matter is ripe for review. 


Plaintiff State’s claims are clearly ripe now, but 


they were not ripe before the election: “A claim is not 


ripe for adjudication if it rests upon contingent future 


events that may not occur as anticipated, or indeed 


may not occur at all.” Texas v. United States, 523 U.S. 


296, 300 (1998) (internal quotations and citations 


omitted). Prior to the election, there was no reason to 


know who would win the vote in any given State.  


Ripeness also raises the question of laches, which 


Justice Blackmun called “precisely the opposite argu-


ment” from ripeness. Lujan v. Nat’l Wildlife Fed’n, 


497 U.S. 871, 915 n.16 (1990) (Blackmun, J., 


dissenting). Laches is an equitable defense against 


unreasonable delay in commencing suit. Petrella v. 


MGM, 572 U.S. 663, 667 (2014). This action was 
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neither unreasonably delayed nor is prejudicial to 


Defendant States.  


Before the election, Plaintiff States had no ripe 


claim against a Defendant State: 


“One cannot be guilty of laches until his right 


ripens into one entitled to protection. For only 


then can his torpor be deemed inexcusable.” 


What-A-Burger of Va., Inc. v. Whataburger, Inc., 357 


F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas 


McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR 


COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co. 


v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir. 


1995) (same); Profitness Physical Therapy Ctr. v. Pro-


Fit Orthopedic & Sports Physical Therapy P.C., 314 


F.3d 62, 70 (2d Cir. 2002) (same). Plaintiff State could 


not have brought this action before the election 


results. The extent of the county-level deviations from 


election statutes in Defendant States became evident 


well after the election. Neither ripeness nor laches 


presents a timing problem here. 


F. This action does not raise a non-


justiciable political question. 


The “political questions doctrine” does not apply 


here. Under that doctrine, federal courts will decline 


to review issues that the Constitution delegates to one 


of the other branches—the “political branches”—of 


government. While picking electors involves political 


rights, the Supreme Court has ruled in a line of cases 


beginning with Baker that constitutional claims 


related to voting (other than claims brought under the 


Guaranty Clause) are justiciable in the federal courts. 


As the Court held in Baker, litigation over political 


rights is not the same as a political question: 
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We hold that this challenge to an 


apportionment presents no nonjusticiable 


“political question.” The mere fact that the 


suit seeks protection of a political right does 


not mean it presents a political question. Such 


an objection “is little more than a play upon 


words.” 


Baker, 369 U.S. at 209. This is no political question; it 


is a constitutional one that this Court should answer. 


G. No adequate alternate remedy or forum 


exists. 


In determining whether to hear a case under this 


Court’s original jurisdiction, the Court has considered 


whether a plaintiff State “has another adequate forum 


in which to settle [its] claim.” United States v. Nevada, 


412 U.S. 534, 538 (1973). This equitable limit does not 


apply here because Plaintiff State cannot sue 


Defendant States in any other forum. 


To the extent that Defendant States wish to avail 


themselves of 3 U.S.C. § 5’s safe harbor, Bush I, 531 


U.S. at 77-78, this action will not meaningfully stand 


in their way: 


The State, of course, after granting the 


franchise in the special context of Article II, 


can take back the power to appoint electors. … 


There is no doubt of the right of the legislature 


to resume the power at any time, for it can 


neither be taken away nor abdicated[.] 


Bush II, 531 U.S. at 104 (citations and internal 


quotations omitted).6 Defendant States’ legislature 


 
6  Indeed, the Constitution also includes another backstop: “if 


no person have such majority [of electoral votes], then from the 
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will remain free under the Constitution to appoint 


electors or vote in any constitutional manner they 


wish. The only thing that they cannot do—and should 


not wish to do—is to rely on an allocation conducted 


in violation of the Constitution to determine the 


appointment of presidential electors. 


Moreover, if this Court agrees with Plaintiff State 


that Defendant States’ appointment of presidential 


electors under the recently conducted elections would 


be unconstitutional, then the statutorily created safe 


harbor cannot be used as a justification for a violation 


of the Constitution. The safe-harbor framework 


created by statute would have to yield in order to 


ensure that the Constitution was not violated. 


It is of no moment that Defendants’ state laws may 


purport to tether state legislatures to popular votes. 


Those state limits on a state legislature’s exercising 


federal constitutional functions cannot block action 


because the federal Constitution “transcends any 


limitations sought to be imposed by the people of a 


State” under this Court’s precedents. Leser v. Garnett, 


258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at 


77; United States Term Limits v. Thornton, 514 U.S. 


779, 805 (1995) (“the power to regulate the incidents 


of the federal system is not a reserved power of the 


States, but rather is delegated by the Constitution”).  


As this Court recognized in McPherson v. Blacker, the 


authority to choose presidential electors:  


 
persons having the highest numbers not exceeding three on the 


list of those voted for as President, the House of Representatives 


shall choose immediately, by ballot.” U.S. CONST. amend. XII. 
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is conferred upon the legislatures of the states 


by the Constitution of the United States, and 


cannot be taken from them or modified by 


their state constitutions. ... Whatever 


provisions may be made by statute, or by the 


state constitution, to choose electors by the 


people, there is no doubt of the right of the 


legislature to resume the power at any time, for 


it can neither be taken away or abdicated. 


146 U.S. 1, 35 (1892) (emphasis added) (internal 


quotations omitted). Defendant States would suffer no 


cognizable injury from this Court’s enjoining their 


reliance on an unconstitutional vote. 


II. THIS CASE PRESENTS CONSTITUTIONAL 


QUESTIONS OF IMMENSE NATIONAL 


CONSEQUENCE THAT WARRANT THIS 


COURT’S DISCRETIONARY REVIEW. 


Electoral integrity ensures the legitimacy of not 


just our governmental institutions, but the Republic 


itself. See Wesberry, 376 U.S. at 10. “Voters who fear 


their legitimate votes will be outweighed by 


fraudulent ones will feel disenfranchised.” Purcell, 


549 U.S. at 4. Against that backdrop, few cases could 


warrant this Court’s review more than this one. In 


addition, the constitutionality of the process for 


selecting the President is of extreme national 


importance. If Defendant States are permitted to 


violate the requirements of the Constitution in the 


appointment of their electors, the resulting vote of the 


electoral college not only lacks constitutional 


legitimacy, but the Constitution itself will be forever 


sullied.  
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Though the Court claims “discretion when 


accepting original cases, even as to actions between 


States where [its] jurisdiction is exclusive,” Wyoming 


v. Oklahoma, 502 U.S. 437, 450 (1992) (internal 


quotations omitted), this is not a case where the Court 


should apply that discretion “sparingly.” Id. While 


Plaintiff State disputes that exercising this Court’s 


original jurisdiction is discretionary, see Section III, 


infra, the clear unlawful abrogation of Defendant 


States’ election laws designed to ensure election 


integrity by a few officials, and examples of material 


irregularities in the 2020 election cumulatively 


warrant this Court’s exercising jurisdiction as this 


Court’s “unsought responsibility to resolve the federal 


and constitutional issues the judicial system has been 


forced to confront.” Bush II, 531 U.S. at 111; see also 


Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) 


(“It is emphatically the province and duty of the 


judicial department to say what the law is.”). While 


isolated irregularities could be “garden-variety” 


election irregularities that do not raise a federal 


question,7 the closeness of the presidential election 


results, combined with the unconstitutional setting-


aside of state election laws by non-legislative actors 


call both the result and the process into question. 


 
7  “To be sure, ‘garden variety election irregularities’ may not 


present facts sufficient to offend the Constitution’s guarantee of 


due process[.]” Hunter v. Hamilton Cty. Bd. of Elections, 635 F.3d 


219, 232 (6th Cir. 2011) (quoting Griffin, 570 F.2d at 1077-79)). 
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A. The 2020 election suffered from serious 


irregularities that constitutionally 


prohibit using the reported results. 


Defendant States’ administration of the 2020 


election violated several constitutional requirements 


and, thus, violated the rights that Plaintiff State 


seeks to protect. “When the state legislature vests the 


right to vote for President in its people, the right to 


vote as the legislature has prescribed is fundamental; 


and one source of its fundamental nature lies in the 


equal weight accorded to each vote and the equal 


dignity owed to each voter.” Bush II, 531 U.S. at 104.8 


Even a State legislature vested with authority to 


regulate election procedures lacks authority to 


“abridg[e …] fundamental rights, such as the right to 


vote.” Tashjian v. Republican Party, 479 U.S. 208, 217 


(1986). As demonstrated in this section, Defendant 


States’ administration of the 2020 election violated 


the Electors Clause, which renders invalid any 


appointment of electors based upon those election 


results, unless the relevant State legislatures review 


and modify or expressly ratify those results as 


sufficient to determine the appointment of electors. 


For example, even without fraud or nefarious intent, 


a mail-in vote not subjected to the State legislature’s 


ballot-integrity measures cannot be counted.  


It does not matter that a judicial or executive 


officer sought to bypass that screening in response to 


the COVID pandemic: the choice was not theirs to 


 
8  The right to vote is “a fundamental political right, because 


preservative of all rights.” Reynolds, 377 U.S. at 561-62 (internal 


quotations omitted). 
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make. “Government is not free to disregard the [the 


Constitution] in times of crisis.” Roman Catholic 


Diocese of Brooklyn, New York v. Cuomo, 592 U.S. ___ 


(Nov. 25, 2020) (Gorsuch, J., concurring). With all 


unlawful votes discounted, the election result is an 


open question that this Court must address. Under 3 


U.S.C. § 2, the State legislatures may answer the 


question, but the question must be asked here. 


1. Defendant States violated the 


Electors Clause by modifying their 


legislatures’ election laws through 


non-legislative action. 


The Electors Clause grants authority to state 


legislatures under both horizontal and vertical 


separation of powers. It provides authority to each 


State—not to federal actors—the authority to dictate 


the manner of selecting presidential electors. And 


within each State, it explicitly allocates that authority 


to a single branch of State government: to the 


“Legislature thereof.” U.S. CONST. art. II, § 1, cl. 2. 


State legislatures’ primacy vis-à-vis non-legislative 


actors—whether State or federal—is even more 


significant than congressional primacy vis-à-vis State 


legislatures.  


The State legislatures’ authority is plenary. Bush 


II, 531 U.S. at 104. It “cannot be taken from them or 


modified” even through “their state constitutions.” 


McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77; 


Bush II, 531 U.S at 104. The Framers allocated 


election authority to State legislatures as the branch 


closest—and most accountable—to the People. See, 


e.g., Robert G. Natelson, The Original Scope of the 


Congressional Power to Regulate Elections, 13 U. PA. 
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J. CONST. L. 1, 31 (2010) (collecting Founding-era 


documents); cf. THE FEDERALIST NO. 57, at 350 (C. 


Rossiter, ed. 2003) (J. Madison) (“House of 


Representatives is so constituted as to support in its 


members a habitual recollection of their dependence 


on the people”). Thus, only the State legislatures are 


permitted to create or modify the respective State’s 


rules for the appointment of presidential electors. U.S. 


CONST. art. II, § 1, cl. 2. 


“[T]here must be a substantial regulation of 


elections if they are to be fair and honest and if some 


sort of order, rather than chaos, is to accompany the 


democratic processes.” Burdick v. Takushi, 504 U.S. 


428, 433 (1992) (interior quotations omitted). Thus, 


for example, deadlines are necessary, even if some 


votes sent via absentee ballot do not arrive timely. 


Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even 


more importantly in this pandemic year with 


expanded mail-in voting, ballot-integrity measures—


e.g., witness requirements, signature verification, and 


the like—are an essential component of any 


legislative expansion of mail-in voting. See CARTER-


BAKER, at 46 (absentee ballots are “the largest source 


of potential voter fraud”). Though it may be tempting 


to permit a breakdown of the constitutional order in 


the face of a global pandemic, the rule of law demands 


otherwise. 


Specifically, because the Electors Clause makes 


clear that state legislative authority is exclusive, non-


legislative actors lack authority to amend statutes. 


Republican Party of Pa. v. Boockvar, No. 20-542, 2020 


U.S. LEXIS 5188, at *4 (Oct. 28, 2020) (“there is a 


strong likelihood that the State Supreme Court 
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decision violates the Federal Constitution”) (Alito, J., 


concurring); Wisconsin State Legis., No. 20A66, 2020 


U.S. LEXIS 5187, at *11-14 (Oct. 26, 2020) 


(Kavanaugh, J., concurring in denial of application to 


vacate stay); cf. Grayned v. City of Rockford, 408 U.S. 


104, 110 (1972) (“it is not within our power to construe 


and narrow state laws”); Free Enter. Fund v. Pub. Co. 


Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010) 


(“editorial freedom … [to “blue-pencil” statutes] 


belongs to the Legislature, not the Judiciary”). That 


said, courts can enjoin elections or even enforcement 


of unconstitutional election laws, but they cannot 


rewrite the law in federal presidential elections. 


For example, if a state court enjoins or modifies 


ballot-integrity measures adopted to allow absentee 


or mail-in voting, that invalidates ballots cast under 


the relaxed standard unless the legislature has—prior 


to the election—ratified the new procedure. Without 


pre-election legislative ratification, results based on 


the treatment and tabulation of votes done in 


violation of state law cannot be used to appoint 


presidential electors. 


Elections must be lawful contests, but they should 


not be mere litigation contests where the side with the 


most lawyers wins. As with the explosion of nation-


wide injunctions, the explosion of challenges to State 


election law for partisan advantage in the lead-up to 


the 2020 election “is not normal.” Dep’t of Homeland 


Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, 


J., concurring in the grant of stay). Nor is it healthy. 


Under the “Purcell principle,” federal courts generally 


avoid enjoining state election laws in the period close 


to an election. Purcell, 549 U.S. at 4-5 (citing “voter 
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confusion and consequent incentive to remain away 


from the polls”). Purcell raises valid concerns about 


confusion in the run-up to elections, but judicial 


election-related injunctions also raise post-election 


concerns. For example, if a state court enjoins ballot-


integrity measures adopted to secure absentee or 


mail-in voting, that invalidates ballots cast under the 


relaxed standard unless the State legislature has had 


time to ratify the new procedure. Without either pre-


election legislative ratification or a severability clause 


in the legislation that created the rules for absentee 


voting by mail, the state court’s actions operate to 


violate the Electors Clause. 


2. State and local administrator’s 


systemic failure to follow State 


election qualifies as an unlawful 


amendment of State law. 


When non-legislative state and local executive 


actors engage in systemic or intentional failure to 


comply with their State’s duly enacted election laws, 


they adopt by executive fiat a de facto equivalent of an 


impermissible amendment of State election law by an 


executive or judicial officer. See Section II.A.1, supra. 


This Court recognizes an executive’s “consciously and 


expressly adopt[ing] a general policy that is so 


extreme as to amount to an abdication of its statutory 


responsibilities” as another form of reviewable final 


action, even if the policy is not a written policy. 


Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985) 


(interior quotations omitted); accord id. at 839 


(Brennan, J., concurring). Without a bona fide 


amendment to State election law by the legislature, 


executive officers must follow state law. Cf. Morton v. 
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354 


U.S. 363, 388-89 (1957). The wrinkle here is that the 


non-legislative actors lack the authority under the 


federal Constitution to enact a bona fide amendment, 


regardless of whatever COVID-related emergency 


power they may have. 


This form of executive nullification of state law by 


statewide, county, or city officers is a variant of 


impermissible amendment by a non-legislative actor. 


See Section II.A.1, supra. Such nullification is always 


unconstitutional, but it is especially egregious when it 


eliminates legislative safeguards for election integrity 


(e.g., signature and witness requirements for absentee 


ballots, poll watchers9). Systemic failure by statewide, 


county, or city election officials to follow State election 


law is no more permissible than formal amendments 


by an executive or judicial actor. 


3. Defendant States’ administration of 


the 2020 election violated the 


Fourteenth Amendment. 


In each of Defendant States, important rules 


governing the sending, receipt, validity, and counting 


of ballots were modified in a manner that varied from 


county to county. These variations from county to 


county violated the Equal Protection Clause, as this 


 
9  Poll watchers are “prophylactic measures designed to pre-


vent election fraud,” Harris v. Conradi, 675 F.2d 1212, 1216 n.10 


(11th Cir. 1982), and “to insure against tampering with the 


voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir. 


1984). For example, poll monitors reported that 199 Chicago 


voters cast 300 party-line Democratic votes, as well as three 


party-line Republican votes in one election. Barr v. Chatman, 


397 F.2d 515, 515-16 & n.3 (7th Cir. 1968). 
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Court explained at length in Bush II. Each vote must 


be treated equally. “When the state legislature vests 


the right to vote for President in its people, the right 


to vote as the legislature has prescribed is 


fundamental; and one source of its fundamental 


nature lies in the equal weight accorded to each vote 


and the equal dignity owed to each voter.” Bush II, 531 


U.S. at 104. The Equal Protection Clause demands 


uniform “statewide standards for determining what is 


a legal vote.” Id. at 110. 


Differential intrastate voting standards are 


“hostile to the one man, one vote basis of our 


representative government.” Bush II, 531 U.S. at 107 


(internal quotations omitted). These variations from 


county to county also appear to have operated to affect 


the election result. For example, the obstruction of 


poll-watcher requirements that occurred in 


Michigan’s Wayne County may have contributed to 


the unusually high number of more than 173,000 


votes which are not tied to a registered voter and that 


71 percent of the precincts are out of balance with no 


explanation. Compl. ¶ 97. 


Regardless of whether the modification of legal 


standards in some counties in Defendant States tilted 


the election outcome in those States, it is clear that 


the standards for determining what is a legal vote 


varied greatly from county to county. That constitutes 


a clear violation of the Equal Protection Clause; and 


it calls into question the constitutionality of any 


Electors appointed by Defendant States based on such 


an unconstitutional election. 


The Fourteenth Amendment’s due process clause 


protects the fundamental right to vote against “[t]he 
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disenfranchisement of a state electorate.” Duncan v. 


Poythress, 657 F.2d 691, 702 (5th Cir. 1981). 


Weakening or eliminating signature-validating 


requirements, then restricting poll watchers also 


undermines the 2020 election’s integrity—especially 


as practiced in urban centers with histories of 


electoral fraud—also violates substantive due process. 


Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978) 


(“violation of the due process clause may be indicated” 


if “election process itself reaches the point of patent 


and fundamental unfairness”); see also Florida State 


Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153, 


1183-84 (11th Cir. 2008); Roe v. State of Ala. By & 


Through Evans, 43 F.3d 574, 580-82 (11th Cir. 1995); 


Roe v. State of Ala., 68 F.3d 404, 407 (11th Cir. 1995); 


Marks v. Stinson, 19 F. 3d 873, 878 (3rd Cir. 1994). 


Defendant States made concerted efforts to weaken or 


nullify their legislatures’ ballot-integrity measures for 


the unprecedented deluge of mail-in ballots, citing the 


COVID-19 pandemic as a rationale. But “Government 


is not free to disregard the [the Constitution] in times 


of crisis.” Roman Catholic Diocese of Brooklyn, 592 


U.S. at ___ (Gorsuch, J., concurring). 


Similarly, failing to follow procedural require-


ments for amending election standards violates 


procedural due process. Brown v. O’Brien, 469 F.2d 


563, 567 (D.C. Cir.), vacated as moot, 409 U.S. 816 


(1972). Under this Court’s precedents on procedural 


due process, not only intentional failure to follow 


election law as enacted by a State’s legislature but 


also random and unauthorized acts by state election 


officials and their designees in local government can 


violate the Due Process Clause. Parratt v. Taylor, 451 
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U.S. 527, 537-41 (1981), overruled in part on other 


grounds by Daniels v. Williams, 474 U.S. 327, 330-31 


(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984). 


Here, the violations all were intentional, even if done 


for the reason of addressing the COVID-19 pandemic. 


While Plaintiff State disputes that exercising this 


Court’s original jurisdiction is discretionary, see 


Section III, infra, the clear unlawful abrogation of 


Defendant States’ election laws designed to ensure 


election integrity by a few officials, and examples of 


material irregularities in the 2020 election 


cumulatively warrant exercising jurisdiction. 


Although isolated irregularities could be “garden-


variety” election disputes that do not raise a federal 


question,10 the closeness of election results in swing 


states combines with unprecedented expansion in the 


use of fraud-prone mail-in ballots—millions of which 


were also mailed out—and received and counted—


without verification—often in violation of express 


state laws by non-legislative actors, see Sections 


II.A.1-II.A.2, supra, call both the result and the 


process into question. For an office as important as the 


presidency, these clear violations of the Constitution, 


coupled with a reasonable inference of unconstit-


utional ballots being cast in numbers that far exceed 


the margin of former Vice President Biden’s vote tally 


over President Trump demands the attention of this 


Court. 


 
10  “To be sure, ‘garden variety election irregularities’ may not 


present facts sufficient to offend the Constitution’s guarantee of 


due process[.]” Hunter, 635 F.3d at 232 (quoting Griffin, 570 F.2d 


at 1077-79)). 
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While investigations into allegations of unlawful 


votes being counted and fraud continue, even the 


appearance of fraud in a close election would justify 


exercising the Court’s discretion to grant the motion 


for leave to file. Regardless, Defendant States’ 


violations of the Constitution would warrant this 


Court’s review, even if no election fraud had resulted. 


B. A ruling on the 2020 election would 


preserve the Constitution and help 


prevent irregularities in future 


elections. 


In addition to ensuring that the 2020 presidential 


election is resolved in a manner consistent with the 


Constitution, this Court must review the violations 


that occurred in Defendant States to enable Congress 


and State legislatures to avoid future chaos and 


constitutional violations. Unless this Court acts to 


review this presidential election, these 


unconstitutional and unilateral violations of state 


election laws will continue in the future. 


Regardless of how the 2020 election resolves and 


whatever this Court does with respect to the 2020 


election, it is imperative for our system of government 


that elections follow the clear constitutional mandates 


for all future elections. Just as this Court in Bush II 


provided constitutional guidance to all states 


regarding the equal treatment of ballots from county 


to county in 2000, this Court should now provide a 


clear statement that non-legislative modification of 


rules governing presidential elections violate the 


Electors Clause. Such a ruling will discourage in the 


future the kind of non-legislative election 


modifications that proliferated in 2020. 
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III. REVIEW IS NOT DISCRETIONARY. 


Although this Court’s original jurisdiction prece-


dents would justify the Court’s hearing this matter 


under the Court’s discretion, see Section II, supra, 


Plaintiff State respectfully submits that the Court’s 


review is not discretionary. To the contrary, the plain 


text of § 1251(a) provides exclusive jurisdiction, not 


discretionary jurisdiction. See 28 U.S.C. § 1251(a). In 


addition, no other remedy exists for these interstate 


challenges, see Section I.G, supra, and some court 


must have jurisdiction for these weighty issues. See 


Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B. 


1774) (“if there is no other mode of trial, that alone 


will give the King’s courts a jurisdiction”). As 


individual Justices have concluded, the issue “bears 


reconsideration.” Nebraska v. Colorado, 136 S.Ct. 


1034, 1035 (2016) (Thomas, J., dissenting, joined by 


Alito, J.); accord New Mexico v. Colorado, 137 S.Ct. 


2319 (2017) (Thomas, J., dissenting) (same). Plaintiff 


State respectfully submits that that reconsideration 


would be warranted to the extent that the Court does 


not elect to hear this matter in its discretion.  


IV. THIS CASE WARRANTS SUMMARY 


DISPOSITION OR EXPEDITED BRIEFING. 


The issues presented here are neither fact-bound 


nor complex, and their vital importance urgently 


needs a resolution. Plaintiff State will move this Court 


for expedited consideration but also suggest that this 


case is a prime candidate for summary disposition 


because the material facts—namely, that the COVID-


19 pandemic prompted non-legislative actors to 


unlawfully modify Defendant States’ election laws, 


and carry out an election in violation of basic voter 
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integrity statutes—are not in serious dispute. 


California v. United States, 457 U.S. 273, 278 (1982); 


South Carolina v. Katzenbach, 383 U.S. 301, 307 


(1966). This case presents a pure and straightforward 


question of law that requires neither finding 


additional facts nor briefing beyond the threshold 


issues presented here. 


CONCLUSION 


Leave to file the Bill of Complaint should be 


granted. 


December 7, 2020 Respectfully submitted, 
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Attorney General of Texas 
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P.O. Box 12548 (MC 059) 


Austin, TX 78711-2548 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Ian . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, , GA  


3. I am a registered voter and requested an absentee ballot in late April. As this 


ballot never arrived I decided to go to the polls and vote in person on 


election day, June 9, 2020. I arrived at the polls around 7 AM and stayed in 


line until approximately 8:30 AM. During this time the line did not move. 


Word began to second circulate that the voting machines were not working 


and that there were very few provisional ballots available. No election 


officials came to give us this information, but the word circulated quickly 


through the line. The line was very long even at this hour of the morning. I 


could not remain in line as I had to go to work and decided to leave and try 


to come back later. 


4. I returned my voting precinct, Lang-Carson Recreation Center, later in the 


afternoon at approximately 3:30 PM. The line for voting at this time was 


approximately a quarter of a mile long and wrapped around the parking lot. I 


waited in the line and finally was able to vote three hours later. I have 


included as Exhibit A photos of the line and people waiting to vote. These 







photos accurately depict the scene at the polling location during the time I 


was there. I’ve also included a map as Exhibit B that I think accurately 


depicts the length of the line at the time I returned to vote in the afternoon. I 


took a screenshot of a map of the area and then drew the line on the map on 


Sunday, June 14, 2020, when I looked at the photos and decided the map 


would help more accurately show the length of the line. It was a hot, muggy 


day with occasional rain showers and very uncomfortable for those of us in 


line. I felt frustrated for both having to return after work to vote and having 


to wait for such a long time. 


5. While in the line outside many people were wearing masks and observing 


physical distancing as recommended by health authorities. However, when 


we entered the building the line wound around so that you came much closer 


than the recommended 6 feet for physical distancing. I was uncomfortable 


with this situation. 


6. I was able to make my selections on the voting machine and printed out my 


ballot. However, when I tried to use the scanner to record my ballot I was 


told that the scanner was broken and was told to slip my ballot into a slotted 


box. I was assured that the ballot would be counted, but it is not clear to me 


that this was the case. 







7. I feel that our state was not prepared adequately for this election and as a 


result some people who wanted to vote simply gave up because of long lines 


and faulty voting equipment. I am also not sure that all procedures were 


properly followed and that all votes have been properly counted. 


8. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


9. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


10. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


 


 


       ___________ 
       Signature 
       Ian Burr 


 







Exhibit A 
[Photos of lines at Lang-Carson Recreation Center] 


 


 
 
 
 


 







Exhibit B 
[Map with line denoting length of voting line, drawn by Ian ] 
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Document: O.C.G.A. § 21-2-501


O.C.G.A. § 21-2-501


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 12. RETURNS


§ 21-2-501. Number of votes required for election; runoff


(a)


(1) Except as otherwise provided in this Code section, no candidate shall be nominated for public office


in any primary or special primary or elected to public office in any election or special election or shall


take or be sworn into such elected public office unless such candidate shall have received a majority of


the votes cast to fill such nomination or public office. In instances where no candidate receives a


majority of the votes cast, a run-off primary, special primary runoff, run-off election, or special election


runoff between the candidates receiving the two highest numbers of votes shall be held. Unless such


date is postponed by a court order, such runoff shall be held on the twenty-eighth day after the day of


holding the preceding general or special primary or general or special election.


(2) If any candidate eligible to be in a runoff withdraws, dies, or is found to be ineligible, the remaining


candidates receiving the two highest numbers of votes shall be the candidates in the runoff.


(3) The candidate receiving the highest number of the votes cast in such run-off primary, special


primary runoff, run-off election, or special election runoff to fill the nomination or public office sought


shall be declared the winner.


(4) The name of a write-in candidate eligible for election in a runoff shall be printed on the election or


special election run-off ballot in the independent column.


(5) The run-off primary, special primary runoff, run-off election, or special election runoff shall be a


continuation of the primary, special primary, election, or special election for the particular office


concerned. Only the electors who are duly registered to vote and not subsequently deemed disqualified


to vote in the runoff for candidates for that particular office shall be entitled to vote therein, and only


those votes cast for the persons designated as candidates in such run-off primary, special primary runoff,


Copy Citation
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run-off election, or special election runoff shall be counted in the tabulation and canvass of the votes


cast. No elector shall vote in a run-off primary or special primary runoff in violation of Code Section 21-


2-224.


(b) For the purposes of this subsection, the word "plurality" shall mean the receiving by one candidate


alone of the highest number of votes cast. If the municipal charter or ordinances of a municipality as now


existing or as amended subsequent to September 1, 1968, provide that a candidate may be nominated


or elected by a plurality of the votes cast to fill such nomination or public office, such provision shall


prevail. Otherwise, no municipal candidate shall be nominated for public office in any primary or elected


to public office in any election unless such candidate shall have received a majority of the votes cast to


fill such nomination or public office.


(c) In instances in which no municipal candidate receives a majority of the votes cast and the municipal


charter or ordinances do not provide for nomination or election by a plurality vote, a run-off primary or


election shall be held between the candidates receiving the two highest numbers of votes. Such runoff


shall be held on the twenty-eighth day after the day of holding the first primary or election, unless such


run-off date is postponed by court order. No elector shall vote in a run-off primary in violation of Code


Section 21-2-216. The run-off primary or election shall be a continuation of the first primary or election,


and only those votes cast for the candidates receiving the two highest numbers of votes in the first


primary or election shall be counted. No write-in votes may be cast in such a primary, run-off primary, or


run-off election. If any candidate eligible to be in a runoff withdraws, dies, or is found to be ineligible, the


remaining candidates receiving the two highest numbers of votes shall be the candidates in such runoff.


The municipal candidate receiving the highest number of the votes cast in such run-off primary or run-off


election to fill the nomination or public office sought shall be declared the winner. The municipality shall


give written notice to the Secretary of State of such runoff as soon as such municipality certifies the


preceding primary, special primary, election, or special election.


(d) The name of a municipal write-in candidate eligible for election in a municipal runoff shall be printed


on the municipal run-off election ballot in the independent column.


(e) In all cities having a population in excess of 100,000 according to the United States decennial census


of 1980 or any future such census, in order for a municipal candidate to be nominated for public office in


any primary or elected to public office in any municipal election, he or she must receive a majority of the


votes cast.


(f) Except for presidential electors, to be elected to public office in a general election, a candidate must


receive a majority of the votes cast in an election to fill such public office. To be elected to the office of


presidential electors, no slate of candidates shall be required to receive a majority of the votes cast, but


that slate of candidates shall be elected to such office which receives the highest number of votes cast.


History
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September 14, 2016


Lawsuit: Georgia voter registration process violates the
law


apnews.com/article/5dca86cf28114b23b94e4a3891da1d64


By KATE BRUMBACKSeptember 14, 2016 GMT


ATLANTA (AP) — Georgia’s voter registration process violates the Voting Rights Act and has
prevented tens of thousands of residents, mostly minorities, from registering to vote,
according to a federal lawsuit filed Wednesday.


Under a policy implemented in 2010, people aren’t added to voter rolls if identifying
information on their applications doesn’t exactly match information in databases maintained
by the Georgia Department of Driver Services or the Social Security Administration, the
lawsuit says.


“What Georgia is doing is denying people the ability to make it onto the registration rolls at
the outset, which is what’s so problematic about this matching program,” said Kristen Clarke,
president and executive director of the Lawyers’ Committee for Civil Rights Under Law, one
of the organizations that filed the lawsuit.



https://apnews.com/article/5dca86cf28114b23b94e4a3891da1d64
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A spokeswoman for Georgia Secretary of State Brian Kemp called the lawsuit “an effort by
liberal groups to disrupt voter registration just weeks before November’s important election.”


“The verification process Georgia currently uses was pre-cleared by the U.S. Department of
Justice in 2010,” spokeswoman Candice Broce said in an email. Kemp, a Republican, is the
state’s top elections official.


The state told the Department of Justice in 2010 that the verification process is “designed to
assure the identity and eligibility of voters and to prevent fraudulent or erroneous
registrations,” according to a letter included as an exhibit to the lawsuit.


Georgia is among a small number of states with such policies, said Julie Houk, one of the
lawyers who filed the suit. Some other states with similar policies have made changes to give
people more time to fix problems, or they flag an applicant’s name so that when the person
shows up to vote he or she is asked for ID to remedy the problem.


Federal law requires Georgia to keep an electronic statewide voter registration database of
information collected by local election officials. The state must verify the information against
databases kept by the Department of Driver Services or the Social Security Administration.


Georgia law requires the secretary of state’s office to match voter registration information
with the Department of Driver Services database to verify its accuracy.


For multiple reasons the records may not exactly match, including many that aren’t the fault
of the potential voter, the lawsuit says. Data entry errors, typos or misread handwriting can
cause mismatches. Hyphenated and maiden names or initials, as well as transposed digits in
a driver’s license or Social Security number, can also cause problems.


These issues disproportionately affect African-American, Latino and Asian-American
applicants, in part because they are more likely to have hyphens or other symbols in their
names or to have multiple or compound last names, Houk said.


Federal and state laws don’t require that the information fields match exactly, nor do they
require mismatched applications to be canceled, the lawsuit says.


Under the Georgia policy, a mismatch triggers a letter notifying the applicant of the problem.
If the applicant doesn’t respond within 40 days, the application is automatically canceled.


Minorities generally have higher poverty rates and less education, Houk said, meaning they
may not understand what must be done if they get a letter or they may have less flexible
work schedules or lack access to transportation.


“This exact match program should be viewed alongside photo ID laws and burdensome
documentary proof of citizenship requirements which are all, at the end of the day, efforts
aimed at making access to the ballot box more difficult,” Clarke said.
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The lawsuit asks a judge to rule that Georgia’s voter registration protocol violates the Voting
Rights Act, as well as constitutional rights to free speech and association, equal protection
and due process. It asks a judge to order the state to stop canceling the applications of those
who don’t respond to a notification letter within 40 days and to allow those whose
applications haven’t been processed or were canceled to cast a ballot if they present the
appropriate ID.


The lawsuit was filed on behalf of the Georgia State Conference of the NAACP, Asian
Americans Advancing Justice-Atlanta and the Georgia Coalition for the People’s Agenda.


___


Follow Kate Brumback on Twitter: http://twitter.com/katebrumback. Her work can be found at
http://bigstory.ap.org/content/kate-brumback.


All contents © copyright 2021 The Associated Press. All rights reserved.
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U.S. Department ofJustice 


CivilRights Division 


Honorable Charlotte Beall 

Probate Judge 

P.O. Box 264 

Wrightsville, ~eorgia 31096-0264 



Dear Judge Beall: 



This refers to the relocation of the polling place for the 
Wrightsville precinct from the county courthouse to the American 
Legion in Johnson County, Georgia, submitted to'the Attorney 
General pursuant to Section 5 of the Voting Rights Act of 1965, 
as amended, 42 U . S . C .  1973~. We received your submission on 
September 24, 1992. &. d j  '.' 


This also refers to the elimination in 1968 of a segregated 

pdlling place at the Wrightsville city hall and location of an 

integrated polling place at the county courthou6e in Johnson 

County, We received your submission on October 9, 1992. 



With respect to the 1968 changes regarding the integration 

of the polling place at the county courthouse and the elimination 

of the segregated polling place at city hall, the Attorney 

General does not interpose any objection to the specified 

changes, However, we note that Section 5 expressly provides that 

the failure of the Attorney General to object does not bar 



. 	subsequent litigation to enjoin the enforcement of the changes. 
See the Procedures for the Administration of Section 5 (28 C.F.R. 
51.41). 







We are unable to reach a similar conclusion regarding the 
i990 relocation of the polling place for the Wrightsville 
precinct from the  county courthouse to the ~merican Legion. We 
have given careful consideration to the information you have 
provided, as well as information and comments from other 
interested parties.  Our review indicates that the American 
~egionin Johnson County has a wide-spread reputation as an all-
white club with a history of refusing membership to black 
applicants. Moreover, the American Legion hall, itself, is used 
for functions to which only whites are welcome to attend. 
Consequently, the atmosphere at the American Legion is considered 
hostile and intimidating to potential black voters, and it 
appears that locating a polling place there  has the effect of 
discouraging black voters from turning out to vote. 


Under Section 5 of the Voting Rights Act, the submitting 
authority has the  burden sf showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 
See G a o r a  v. w e d  S t a m ,  411 U . S .  526 (1973)t see a180 the 
Procedures for the ~dministration of Section 5 (28 C.F.R. 51.52). 
In light of the considerations discussed above, f cannot . 
conclude, as I must under the Voting Rights Act, tha t  your burden 
has been sustained in this instance. Therefore.; on behalf of the 
Attorney General I must object to the change of polling places in 
Wrightsville from the county courthouse to the American Legion. 


We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
tfie District of Columbia that the proposed change has neither the 
purpose nor will have the effect of denying or abridging the 
right to vote on account of race or color. In addition, you may 
request t h a t  the Attorney General reconsider the objection. 
However, until the  objection is withdrawn or a judgment from the 
District of Columbia Court is obtained, the change of polling 
places from the county courthouse to the American Legion 
continues to be legally unenforceable. Clark; v. Wemeq, 111 
S.Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45. 







To enable us to meet our responsibility to  enforce the 
Voting Rights A c t ,  please info- us of the action Johnson County 
plans to  take concerning t h i s  matter. If you have any questions, 
you should c a l l  Ms. Zita Johnson-Betts.(202-514-8690), an 
attorney i n  the Voting sect ion.  . 


Sincerely,__.... 


c i v i l  ~ i g h t s  ~ i v i s i o n  


cc: 	 Robert W. Wommack, Jr., Esq.
County Attorney 
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INVESTIGATIONS DIVISION 
 


 


Case Number: SEB2020- 257 


 


Case Name:  Cobb County- Absentee Ballot Signature Verifications 


  


Date:   12/29/2020 


  


 


 


Georgia Secretary of State/Georgia Bureau of Investigation  


ABM Signature Audit Report 
 


Task 


On Monday, December 14, 2020, Georgia Secretary of State Brad Raffensperger announced 


that a signature audit of absentee-by-mail (ABM) ballot oath envelopes would be conducted in 


Cobb County. The Secretary of State’s Office partnered with the Georgia Bureau of Investigation 


(GBI) to review a statistically significant sample of signatures on oath envelopes from the 


November 3, 2020, General Election.  Signatures and other identifying information on the ABM 


ballot oath envelopes would be compared to records in both the Cobb County Elections and 


Voter Registration Department database and the State of Georgia’s voter registration system.  


The audit would be performed by law enforcement investigators with the Secretary of State’s 


Office and GBI special agents. 


Summary of Findings 


The audit team, consisting of law enforcement officers with the Secretary of State’s office and 


GBI, reviewed 15,118 ABM ballot oath envelopes from randomly selected boxes that stored the 


150,431 ABM ballots received in Cobb County for the November 3, 2020 General Election. The 


sample size of oath envelopes reviewed was chosen in order to reach a 99% confidence level in 


the results. Utilizing the decision guidelines set forth below, the audit team confirmed the 


accuracy of the initial determination of the Cobb County Elections Department in all but two 
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cases. In the two cases where the audit team determined that the voter should have received a 


cure notification, the audit team was able to confirm by interviews with the voters that the 


actual voters in question cast the ballots. Based on the results of the audit, the Cobb County 


Elections Department had a 99.99% accuracy rate in performing correct signature verification 


procedures. The audit team was also able to confirm that the two ballots that should have 


initially been identified by Cobb County Elections Department staff as requiring a cure 


notification were actually cast by the voters to whom they were issued. No fraudulent absentee 


ballots were identified during the audit. 


Method 


Sample size: It was determined the audit sample size would be approximately 10% of the total 


ABM ballots as reported by the Cobb County Elections Department.   The breakdown of ABM 


ballots was as follows: 


• 149,988  Accepted ABM ballots  


• 78  ABM ballots rejected due to missing signature, not cured (see SEB Rule 183-1-14-.13) 


• 32  ABM ballots rejected due to invalid signature, not cured (see SEB Rule 183-1-14-.13) 


• 333  ABM ballots rejected due to receipt after deadlines. 


• 150,431 Total ABM ballots received 


 


Sample selection: All ABM ballot oath envelopes were previously secured in boxes by the Cobb 


County Elections Department. The following was noted: 


• All envelopes which contained Cobb County Elections Department rejected ABM ballots 


were audited. Ballots that were rejected due to receipt after the deadline were 


confirmed to have been received after the deadline.  


• It was determined that the remaining sample size would be pulled from 30 randomly 


selected boxes of the accepted ABM ballots and one box identified as accepted 


Electronic Ballot Delivery ABM ballots.   


• The boxes had previously been labeled with a unique box number. 


• Those unique box numbers were entered into a random number generator application 


to determine which boxes would be selected for the sample.  


• Envelopes were randomly selected and audited within each box. 


 


Standard of comparison: OCGA 21-2-386(a)(1)(B): … The registrar or clerk shall then compare 


the identifying information on the oath with the information on file in his or her office, shall 


compare the signature or mark on the oath with the signature or mark on the absentee elector's 


voter registration card or the most recent update to such absentee elector's voter registration 


card and application for absentee ballot or a facsimile of said signature or mark taken from said 


card or application, and shall, if the information and signature appear to be valid and other  


identifying information appears to be correct, so certify by signing or initialing his or her name 


below the voter's oath. 
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Signature comparison: Law enforcement officers (LEOs) would analyze and compare the known 


signatures, markings, and identifying information of the elector as stored in databases with the 


signature, markings, and identifying information on the elector’s ABM ballot oath envelope. 


LEOs would look for distinctive characteristics and unique qualities such as letters and word 


spacing, letter and word slant, size and proportionality of letters and numbers, unusual and 


unique formations of letters and numbers, flourishes, baseline alignment, and other individual 


attributes of the signature, mark, or other identifying information.  LEOs would evaluate the 


similarities and differences between the two and make a judgment of the validity of the 


signature on each envelope based on the totality of the documents. 


 


Document comparison: LEOs were given access to the Cobb County Elections Department’s 


database which included some or all of the following documents for comparison: 


• Voter registration forms (including Department of Drivers Services, mail-in voter 


registration cards, Federal Postcard Applications) 


• Absentee Ballot Applications 


• Voter Certificates 


• Confirmation Notices for voters 


• Signature Cure Affidavits 


• Passports 


• Certificates of Naturalization 


 


Decision Guidelines: The audit team, consisting of Secretary of State investigators and GBI 


special agents, was divided into 18 two-member teams identified as “inspection teams” and 


two three-member teams identified as “investigation teams” for the task of evaluating 


signatures, marks, and identifying information on envelopes. 


 


•  Inspection team decision guidelines: 


o If both team members agreed that signature/identifying information appeared valid, 


the envelope was accepted. 


o If both team members agreed that signature/identifying information appeared 


invalid, the envelope was submitted to an investigation team.   


o If team members were split on judging the validity of the signature/identifying 


information, a designated “referee” made the deciding vote on acceptance of the 


envelope or its submission to an investigation team. 


o Envelopes were submitted to investigations teams automatically when there was no 


signature or if there were no documents for the elector in the Cobb County Elections 


Department database to be used for comparison. 


 


•  Investigation team decision guidelines: 


o  The investigation teams received copies of envelopes from the inspection teams 


for additional examination.  
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o The investigation team accessed the State of Georgia voter registration system 


database for additional elector documents and requested additional documents 


from the Cobb County Elections Department.   


o After further evaluation, if two of the three investigation team members agreed 


that signature/identifying information appeared valid, the envelope was 


accepted. 


o If two of the three investigation team members agreed that signature/identifying 


information appeared invalid, the elector would be located and interviewed. 


 


Findings 


 


• 15,118 ABM ballot oath envelopes were evaluated by the inspection teams.  On six 


occasions, referees were called upon by the inspection teams as the third vote to decide 


to accept the signature/identifying information as valid or refer the envelope to the 


investigation teams. 


• The inspection teams submitted 396 envelopes to the investigation teams for 


comparison with additional documents or follow-up with the elector. 


• After evaluation of the inspection teams’ envelopes, 386 were accepted as valid.  The 


remaining ten envelopes were referred for contact with the elector for the following 


reasons: 


o 8 – Elector’s signatures/identifying information did not appear to be consistent    


with documents on record. 


o 1 – Contained no signature or mark 


o 1 – Contained a signature, but was not the signature of the elector 


• All ten electors were located, positively identified, and interviewed.  Those interviews 


found the following: 


o All eight electors whose signatures were deemed valid by Cobb County Elections 


Department staff but not consistent by the LEOs conducting the audit, 


acknowledged completing and signing the ABM ballot oath envelope in question, 


verifying that the initial Cobb County Elections Department initial determination 


of validity was correct. 


o The elector whose envelope contained no signature or mark, acknowledged 


submitting the ABM ballot oath envelope in question, but reported signing the 


front of the envelope only. The final envelope in question was found to be 


mistakenly signed by the elector’s spouse. The elector confirmed that he filled 


out the absentee ballot himself. 


• Of the 15,118 envelopes sampled, the following was found: 


o Two of the ten previously identified ABM ballot oath envelopes should have 


been identified by the Cobb County Elections Department as requiring an 


opportunity for the voter to cure the ballots prior to acceptance.  


o No fraudulent absentee ballots were identified during the audit.  
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O.C.G.A. 21-2-386. Safekeeping, certification, and validation of absentee ballots; rejection of 


ballot; delivery of ballots to manager; duties of managers; precinct returns; notification of 


challenged elector 


(a) (1) (A) The board of registrars or absentee ballot clerk shall keep safely, unopened, and 


stored in a manner that will prevent tampering and unauthorized access all official absentee 


ballots received from absentee electors prior to the closing of the polls on the day of the 


primary or election except as otherwise provided in this subsection.  


(B) Upon receipt of each ballot, a registrar or clerk shall write the day and hour of the receipt of 


the ballot on its envelope. The registrar or clerk shall then compare the identifying information 


on the oath with the information on file in his or her office, shall compare the signature or mark 


on the oath with the signature or mark on the absentee elector's voter registration card or the 


most recent update to such absentee elector's voter registration card and application for 


absentee ballot or a facsimile of said signature or mark taken from said card or application, and 


shall, if the information and signature appear to be valid and other identifying information 


appears to be correct, so certify by signing or initialing his or her name below the voter's oath. 


Each elector's name so certified shall be listed by the registrar or clerk on the numbered list of 


absentee voters prepared for his or her precinct.  


(C) If the elector has failed to sign the oath, or if the signature does not appear to be valid, or if 


the elector has failed to furnish required information or information so furnished does not 


conform with that on file in the registrar's or clerk's office, or if the elector is otherwise found 


disqualified to vote, the registrar or clerk shall write across the face of the envelope "Rejected," 


giving the reason therefor. The board of registrars or absentee ballot clerk shall promptly notify 


the elector of such rejection, a copy of which notification shall be retained in the files of the 


board of registrars or absentee ballot clerk for at least two years. Such elector shall have until 


the end of the period for verifying provisional ballots contained in subsection (c) of Code 


Section 21-2-419 to cure the problem resulting in the rejection of the ballot. The elector may 


cure a failure to sign the oath, an invalid signature, or missing information by submitting an 


affidavit to the board of registrars or absentee ballot clerk along with a copy of one of the forms 


of identification enumerated in subsection (c) of Code Section 21-2-417 before the close of such 


period. The affidavit shall affirm that the ballot was submitted by the elector, is the elector's 


ballot, and that the elector is registered and qualified to vote in the primary, election, or runoff 


in question. If the board of registrars or absentee ballot clerk finds the affidavit and 


identification to be sufficient, the absentee ballot shall be counted.  


 


 


SEB Rule 183-1-14-.13. Prompt Notification of Absentee Ballot Rejection 


When a timely submitted absentee ballot is rejected, the board of registrars or absentee ballot 


clerk shall send the elector notice of such rejection and opportunity to cure by mailing written 


notice and attempt to notify the elector by telephone and email, if a telephone number or 


email is on the elector's voter registration record or absentee ballot application, no later than 


the close of business on the third business day after receiving the absentee ballot. However, for 


any timely submitted absentee ballot that is rejected within eleven days of Election Day, the 


board of registrars or absentee ballot clerk shall send the elector notice of such rejection and 
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opportunity to cure by mailing written notice and attempt to notify the elector by telephone 


and email, if a telephone number or email is on the elector's voter registration record or 


absentee ballot application, no later than close of business on the next business day. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Carol . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, , Georgia . 


3. I was a volunteer poll observer for Fair Fight Action (“FFA”) on Election 


Day, November 3, 2020 from 1:00 PM to 7:00 PM.  


4. FFA asked me to be a poll observer at a location that had operated as a poll in 


past elections, but was not an active poll during the 2020 General Presidential 


Election. The location to which I was assigned was previously known as 


DeKalb 55, St. Bedes Episcopal Church (“St. Bedes Church” or “Church”), 


2601 Henderson Mill Road, Atlanta, Georgia 30345. FFA asked me to redi-


rect any voters at St. Bedes Church to the correct poll. 


5. The correct poll for voters who had previously voted at St. Bedes Church was 


Henderson Mill Elementary School, located at 2408 Henderson Mill Road, 


NE, Atlanta, Georgia 30345. Henderson Mill Elementary School is on the 


same road as St. Bedes Church, about half a mile away. 


6. As I pulled into the entrance at St. Bedes Church, I saw a DeKalb County 


sign that stated that there was a change to the polling precinct. The sign pro-


vided a QR code and listed county-wide poll closures, along with the updated 
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polling sites for each former location. Someone had printed out the address 


for Henderson Mill Elementary School and taped it to the sign.  A photo that 


I took of the sign at the entrance to St. Bedes Church is attached as Exhibit A.  


7. There was an additional sign on the door to the Church that provided the new 


poll name and address. I learned later that a volunteer from Indivisible had 


put the sign on the door.  


8. I am not sure whether St. Bedes Church was open during Election Day. At 


one point, I tried to get into the Church to use the restroom, but the door was 


locked. At another point, a few cars pulled into drive up towards the Church 


and did not immediately drive back towards the exit. As the voters all 


stopped at the bottom of the drive where I was parked, I assumed that the 


drivers of those cars were there for Church business, but I cannot confirm 


whether they entered the Church because I could not see the Church entrance 


from where I was parked.   


9.  At about 3:00 PM, a woman from DeKalb County came to the Church to re-


move the DeKalb County sign that was posted at the entrance to the Church. 


I asked her why she was removing the sign, and she told me that the county 


had received complaints from voters about signs like the one at the entrance 


to the Church. She said that voters reported that they were confused and 


seemed to think that sign was identifying an active poll location, despite the 
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fact that the sign clearly stated that there was a change to the precinct loca-


tion. The county official then noticed that the updated poll information was 


taped to the sign. She said something to the effect of, “I see someone has put 


the correct address on this sign and that’s clear.” She wound up leaving the 


sign where it was. 


10.  I spoke to two voters. The first voter, a white or Latinx man in his 20s or 


30s, did not know that the poll was closed and was not familiar with Hender-


son Elementary School. He was by himself and arrived in his car. He did not 


seem annoyed or upset about having to go to another poll, and was apprecia-


tive of my help. I wondered if he was new to the area, given how unfamiliar 


he seemed with local landmarks. 


11.  The second voter was a Black woman in her 30s. She drove into the Church 


lot at about 5:00 PM. I did not get a sense for why she did not know that her 


polling location had changed. She knew where Henderson Elementary School 


was, and said she would head there right away. She was also glad to have had 


help and did not seem particularly upset about the polling change. 


12.  Shortly after 7:00 PM, a volunteer from Indivisible came to the Church. She 


told me that it was she who had added the address of the correct polling loca-


tion to the DeKalb County sign, and that Indivisible was also sending volun-


teers to closed polling locations to redirect voters. She had been assigned to 
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St. Bedes Church, but had other Election Day duties that prevented her from 


staying at the Church, so had address to the county sign and left.  


13.  Shortly after the first volunteer left, a second volunteer from Indivisible ar-


rived at the Church. She told me that she was just checking to make sure that 


the signs were still up. We did not speak for long because a car pulled in be-


hind her and was impatient about getting up the driveway. 


14.  I volunteered as a poll observer because I wanted to make sure that everyone 


who wants to vote can do so. I was a 2016 poll observer with Election Protec-


tion and I wanted to do something similar to help in this election. 


15.  In the future, I will volunteer to be a poll observer again. I may even volun-


teer for the upcoming runoff elections. Given the lack of traffic at St. Bedes 


Church, I did not have the opportunity to help very many people, but I appre-


ciate that I was able to help two voters that might otherwise have not made it 


to the poll. 


16.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


17.  I understand that in giving this Declaration, I am not represented by a law-


yer. Nor has any lawyer asked me to be their client or to serve in any way as 


anything other than a witness in this litigation. 


18.  I declare under penalty of perjury that the foregoing is true and correct. 
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   __________ 
    CAROL  
 


    ______________________ 
    DATE 
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Exhibit A 
Photo of Sign at Entrance to St. Bedes’s Church 
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S E C R E T A R Y  O F  S T A T E  B R A D  R A F F E N S P E R G E R  P R O T E C T S  R U N O F F S
F R O M  O U T  O F  S T A T E  V O T E R S


         “Quali�ed Georgians and only Georgians are allowed to vote in our elections." 


(ATLANTA)-Secretary of State Brad Raffensperger has taken action to secure Georgia’s elections


against out of state voters attempting to cast ballots in Georgia’s runoff elections for U.S. Senate. The


Of�ce of the Secretary of State sent letters to 8,000 individuals who indicated they moved out of state


but requested ballots for the runoffs notwithstanding.


“Quali�ed Georgians and only Georgians are allowed to vote in our elections,” said Raffensperger. “I


have said many times that I will not tolerate out of state voters attempting to undermine the integrity of


the vote in Georgia. Let this be a warning to anyone looking to come to Georgia temporarily to cast a


ballot in the runoffs or anyone who has established residence in another state but thinks they can game


the system: we will �nd you and we will prosecute you to the fullest extent of the law.”


The Of�ce of Secretary Raffensperger sent letters today to around 8,000 individuals who requested


absentee ballots for the January 5 Senate runoffs but also have �led a National Change of Address


notice with the United States Post Of�ce indicating that they currently live out-of-state. In the letters,


recipients were reminded that those cast a ballot in Georgia elections without possessing the


quali�cations are committing a felony under Georgia law (O.C.G.A. § 21-2-571). Per O.C.G.A § 21-2-561,


it is a felony to register to vote in Georgia if you are not a resident of Georgia with no intention of


leaving and is punishable by up to 10 years in jail and a $100,000 �ne.


Requesting an absentee ballot after �ling a National Change of Address notice is not necessarily a


crime. Georgia law allows for voters who are temporarily out of state to request absentee ballots.


Additionally, members of the military stationed in other parts of the country or students temporarily


out of state for college for example could also legitimately request ballots from out of state.


To qualify as a valid Georgia voter, an individual must be a permanent resident and a citizen of the state


of Georgia and of the county in which they have requested an absentee ballot. If an individual has


moved out of state with the intention of making that state their residence, they have lost their residency


in Georgia.


Certain actions, such as registering to vote or casting a ballot in another state, would be considered


establishing residency in another state. Students that claim in-state tuition in the state of their college


or university would also be establishing residence there. Students or temporary residents of another


state who registered to vote in their state of temporary residence for a previous election then decided


to reregister in Georgia for the runoffs would likely be guilty of voter fraud in either Georgia or their


other state of residence.


The Secretary of State asks all to report any suspicion of voter fraud. Citizens may use the online


reporting form at https://sos.ga.gov/cgi-bin/EMailStopVoterFraud.asp or call the Voter Fraud Hotline at


877-725-9797 to report questionable elections activity. A POST-certi�ed investigator will contact them


for more information if needed.


Georgia is recognized as a national leader in elections. It was the �rst state in the country to implement the


trifecta of automatic voter registration, at least 16 days of early voting (which has been called the “gold


standard”), and no-excuse absentee voting. Georgia continues to set records for voter turnout and election


participation, seeing the largest increase in average turnout of any other state in the 2018 midterm election


and record turnout in 2020, with over 1.3 million absentee by mail voters and over 3.6 million in-person voters


utilizing Georgia’s new, secure, paper ballot voting system.
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·1· recommends an accountability program?


·2· · · ·A· · I don't know.


·3· · · ·Q· · So you don't know if -- has the Secretary


·4· of State implemented any type of accountability


·5· program from the EAC?


·6· · · ·A· · Not -- I don't believe so.· Not


·7· specifically anything from the EAC.· I guess our


·8· accountability program is generally with


·9· investigations that go to the State Election Board.


10· If we're made aware of a problem or if a county


11· reports a problem, we would generally investigate,


12· present to the State Election Board and let them


13· hold them accountable.


14· · · · · · And that could also inform our training


15· for future.· Hey, you know, especially if it's


16· something you see repeated.


17· · · ·Q· · So does the Secretary of State's office


18· have a formal accountability policy?


19· · · ·A· · No.


20· · · ·Q· · So how are accountability issues addressed


21· by the Secretary of State's office?


22· · · ·A· · Well, they're addressed when they're


23· brought to our attention, and that could be from the


24· press, that could be from a county self-reporting


25· something, it could be from a citizen reporting an







·1· · · ·Q· · Yes.


·2· · · ·A· · Again, I would say it works kind of the


·3· way I mentioned.· If there was a process that we


·4· were going to do or change, I would generally update


·5· Jordan Fuchs, and then she would generally update


·6· the Secretary.· Occasionally, I would, I would talk


·7· with the Secretary but I think almost always with


·8· Jordan there, too, and those would be rare


·9· occasions.


10· · · ·Q· · And has she held that position for as long


11· as you've been there?


12· · · ·A· · No.· Since Secretary Raffensperger came


13· into office.


14· · · ·Q· · And who was the appropriate person for


15· Secretary Kemp, when he was Secretary?


16· · · ·A· · Tim Fleming.


17· · · ·Q· · Anyone before that?


18· · · ·A· · Um, Kelly Farr I think was Deputy


19· Secretary of State before that.


20· · · ·Q· · Referring to the current members of the


21· State Election Board, can you describe for me the


22· education process, training process for them?


23· · · ·A· · They get appointed and then, like I said,


24· somebody from our office will make contact with


25· them.· And then when the State Election Board







·1· meetings are scheduled, again for the first time


·2· they would be contacted directly and sort of


·3· oriented as to how it's going to go -- how long it's


·4· going to take.· You know, you don't have to bring


·5· lunch, whatever, whatever.


·6· · · · · · And then after that, they would -- every


·7· State Election Board Member gets a packet before the


·8· State Election meeting so they can review cases, and


·9· get copied on -- if there's any communication with


10· them or if there's a special teleconference hearing


11· or something like that.· But really beyond that


12· there's not, there's not a formal training, or


13· frankly much of an informal training.


14· · · ·Q· · And that would be true for all four of the


15· current members?


16· · · ·A· · As far as I know -- now, Dave Worley has


17· been on since before I was on, but I certainly don't


18· get the impression that it was any different.


19· · · ·Q· · You mentioned that you provide them with a


20· packet before each board meeting.· Can you generally


21· describe what's in a packet?


22· · · ·A· · Sure.· Some request a physical form, some


23· want it on a jump drive.· And it's copies of the --


24· the State Election Board is primarily cases that are


25· presented to them.







·1· · · · · · So we have the cases divided into three


·2· categories:· Consent cases, which are cases with no


·3· findings of error or problem.· What are called


·4· letter cases, where a case has been investigated and


·5· found to be frankly sort of a technical error that


·6· didn't have a big effect, so they recommend that the


·7· State Election Board basically send a letter of


·8· recommendation saying, hey, be more careful or don't


·9· let this happen again.


10· · · · · · And then the open cases, which are cases


11· that the Investigation Division is going to


12· recommend get bound over to the Attorney General's


13· Office for consent orders or further prosecution.


14· · · · · · And so they could get a list of all those


15· cases.· Each case has a report of investigation and


16· a summary of investigation.· They would get that for


17· every case so they can read it beforehand.· Because


18· when they're presented to the State Election Board,


19· it's in a pretty summary fashion.· It may be a


20· 20-page report that gets verbally communicated in


21· about 90 seconds.· So they have a chance to read and


22· kind of be familiar, find questions they want to ask


23· or points they want to contend.


24· · · · · · They also get copies of any proposed


25· orders from the Attorney General's Office, consent







·1· The Official Election Bulletins.


·2· · · · · · Those kind of things.


·3· · · ·Q· · Did you do anything else to prepare other


·4· than review those materials?


·5· · · ·A· · No.· Just, just -- you know, search my


·6· memory, too.


·7· · · ·Q· · And did you discuss this topic


·8· specifically with anyone?


·9· · · ·A· · I don't think I did.· I don't think I did.


10· Again, again, other than just the general


11· conversations about the deposition and the things


12· that -- but I didn't sit down with somebody to


13· specifically talk about these things.


14· · · ·Q· · And does the Secretary of State's office


15· have a complaint policy in writing?


16· · · ·A· · The Secretary of State's office does not.


17· I believe the Investigation Division may, in terms


18· of how they handle complaints.


19· · · ·Q· · What is the Investigation Division?


20· · · ·A· · The Investigation Division is a division


21· in the Secretary of State's office that's headed by


22· the chief investigator.· They have about 20 to 25


23· law enforcement officers and about 20 non-sworn


24· business inspectors.· And they handle investigations


25· for elections, professional licensing, securities,







·1· all that kind of stuff.


·2· · · · · · A lot of what they do is of course around


·3· election time are election complaints and election


·4· investigations.· So they sometimes receive


·5· complaints directly, emails or letters or whatever,


·6· and they're often forwarded from me or from somebody


·7· in our division.· So if something comes in, say,


·8· hey, this really needs to be investigated, I'll send


·9· it to the chief investigator and say please have


10· someone investigate this allegation.


11· · · · · · And, again, as I said before, sort of


12· depending on the severity or the gravity of what's


13· happening, you know, they'll get back to me.· I was


14· like please let me know something like tomorrow if


15· they find out this is true or not.


16· · · · · · And then follow up that way.· But they


17· handle the actual investigation.


18· · · ·Q· · Is there a formal process for receiving


19· complaints?


20· · · ·A· · In the Investigation Division or anywhere?


21· · · ·Q· · Well, does the Election Division have a


22· formal process for receiving complaints?


23· · · ·A· · No.


24· · · ·Q· · So how, how do you receive -- how does the


25· office receive complaints?







·1· BY MR. HERMAN:


·2· · · ·Q· · So 21-2-50, Subparagraph 5, lists several


·3· specific supplies and forms that the Secretary of


·4· State is required to supply to election


·5· superintendents.


·6· · · · · · Is that correct?


·7· · · ·A· · Correct.


·8· · · ·Q· · If I could direct your attention to the


·9· language at the end of that first very long


10· sentence, which says that the Secretary of State


11· shall furnish, and then a bunch of things, including


12· "such other supplies as the Secretary of State shall


13· deem necessary and advisable from time to time, for


14· use in all election's and primaries."


15· · · · · · Do you see that?


16· · · ·A· · I do.


17· · · ·Q· · Does the Secretary of State's office have


18· policies and procedures for determining what,


19· quote/unquote, other supplies of the Secretary of


20· State shall deem necessary and advisable?


21· · · ·A· · I don't think we have policies and


22· procedures, other than the policies and procedures


23· for providing these forms for the county.


24· · · · · · We do have procedures for advising -- for


25· providing the forms to the counties.







·1· · · · · · Is that what you're asking?


·2· · · ·Q· · So what are the procedures?


·3· · · ·A· · Well, we have what's called an election


·4· store.· It's an online store that's our warehouse,


·5· that is operated by our operations manager.· Her


·6· name is Rochelle Simmons.· And that's where counties


·7· order all their supplies for the election.· If they


·8· need absentee ballot envelopes, if they need recap


·9· sheets, if they need voter certificates, they go


10· online, they place an order and our warehouse ships


11· it out to them, so that they have documents they


12· need to run an election.


13· · · ·Q· · But the statute also talks about supplying


14· other supplies?


15· · · ·A· · Uh-hum.· (Affirmative.)


16· · · ·Q· · Can you give me a sense of the Secretary


17· of State's interpretation of what other supplies


18· means?


19· · · ·A· · I'll give you an example.


20· · · · · · We -- in 2018, we, again with an email if


21· a signs security, we switched from -- the counties


22· used to return their election returns in sort of


23· flimsy nylon bags, and we switched to lockable,


24· secure bags like you use to transport money or other


25· valuables.







·1· · · ·Q· · What's the Secretary of State's policy or


·2· practice in informing the counties and other local


·3· election officials about exactly what supplies they


·4· need to have?


·5· · · ·A· · We've got, we've got inventory forms that


·6· are available, and when the store opens, Rochelle


·7· Simmons will send out an email to the counties


·8· saying pre -- prior to the election, hey, the store


·9· is now open, you've got until X, you know, this


10· three weeks or three months or whatever, to order


11· your supplies.


12· · · · · · But they -- I mean the counties know what


13· they need, and we've got a history of what they


14· ordered, so we could see if they're -- you know,


15· some counties want, you know, way more stuff than


16· they need.· Of course, sometimes we have to deal


17· with with limited amounts.· Some counties like to


18· have 500,000 voter registration applications on hand


19· at all times.· We don't have that, but we get them


20· what they need.


21· · · ·Q· · How are their needs communicated to the


22· Secretary of State's office?


23· · · ·A· · Usually through the store.· And then if


24· somebody has a special situation, they'll often


25· email either Rochelle or me directly and say, hey,







·1· voter.· And the other difference is that in the, in


·2· the previous iteration, if you were pending after 26


·3· months, you would roll off the system.· If you


·4· didn't vote or didn't fix that after 26 months, you


·5· would be rejected at that point.


·6· · · ·Q· · And now --


·7· · · ·A· · And now, MIDR -- you can be an active MIDR


·8· for as long as possible, unless you went inactive


·9· for some other reason.


10· · · ·Q· · And what does MIDR stand for?


11· · · ·A· · It's for missing ID required.


12· · · ·Q· · So under, under either iteration of this


13· process, the Secretary of State has interpreted the


14· statute to mean there must be an exact match; is


15· that correct?


16· · · ·A· · It means that you have an exact match on


17· last name, first name, date of birth, and last four


18· of social.· That has to match exactly.


19· · · ·Q· · And when did the Secretary of State first


20· interpret the statute that way?


21· · · ·A· · I believe that's been, that's been the


22· decision -- that's been the policy for years.  I


23· don't know exactly when it began.


24· · · ·Q· · Did it predate your tenure?


25· · · ·A· · I believe it did.







·1· · · ·Q· · So would that have been under the -- when


·2· Brian Kemp was Secretary?


·3· · · ·A· · I don't know if that was when it was first


·4· done, but it was -- it was, it was true before I was


·5· the election director in 2015.· I don't know if it


·6· started with him or it started with Karen Handel or


·7· Kathy Cox.· I don't.


·8· · · ·Q· · Is this a Secretary of State policy?


·9· · · ·A· · I don't know if it's a policy versus an


10· interpretation of the law.· I think it's -- I think


11· it would generally be more considered an


12· interpretation of the code.


13· · · ·Q· · I mean I certainly -- certainly this is


14· not the time to debate what the interpretation of


15· the code, but does -- the code doesn't say it has to


16· match exactly, does it?


17· · · · · · MR. BELINFANTE:· Object to the form.


18· · · ·A· · I have to look at the previous code.· I'm


19· not sure that it -- I think it uses the term


20· "match," and then what's a match.


21· · · ·Q· · Okay.· So that's a good way of putting it.


22· · · · · · So is there a document, a written


23· document, that the Secretary of State maintains that


24· explains what a match is, beyond what's in the code?


25· · · ·A· · I believe there's some -- I know there's







·1· been litigation on this, several cases before.  I


·2· believe there are -- I believe there may be


·3· documents in the litigation that explain the


·4· position of the Secretary of State.


·5· · · ·Q· · Is there any policy that is held in the


·6· Secretary of State's office internally?


·7· · · ·A· · I don't, I don't believe so.


·8· · · ·Q· · This may be -- well, why not?


·9· · · ·A· · Why is there not a policy?


10· · · ·Q· · Why is there not a written policy?


11· · · ·A· · I don't know.


12· · · ·Q· · So how is the Secretary of State's


13· interpretation relayed to the county registrars or


14· whomever was tasked with deciding whether a voter is


15· eligible to be registered?


16· · · ·A· · Well, it's handled in eNet.· So the county


17· doesn't make the individual decision, unless they --


18· somebody provides ID and they get that checkbox.


19· · · · · · So the county would enter the data, and


20· then through the verification process it would go


21· through the Department of Driver Services.· They


22· would get a response back that says verified or


23· pending, and then they would be instructed on how


24· to, how to deal with or process voters that are in


25· those different statuses.
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R A F F E N S P E R G E R  S E N D S  M O R E  V O T I N G  C A S E S  T O  P R O S E C U T O R S


(ATLANTA) – Secretary of State Brad Raffensperger and the State Election Board sent another batch


Wednesday of alleged voting violations to prosecutors after hearing what investigators discovered.


“We will continue to root out voting fraud and make sure anyone guilty of it faces prosecution,”


Raffensperger said. “Fortunately, these individual cases aren’t large enough to change the outcome of a


statewide election. Their prosecution is an example to others who may contemplate skirting the rules


that protect election integrity in Georgia.”


In Wednesday’s daylong meeting of the State Election Board, the �ve-member panel heard investigative


�ndings in 63 cases. The board voted to refer 24 to the attorney general for prosecution. One of the


most highly publicized cases involves a Florida lawyer who allegedly appeared on a video telling a local


Republican group to register to vote in Georgia using his brother’s Hiram address so they could


participate in the January Senate runoff. The investigation showed he attempted to register online with


that address but Paulding County of�cials did not accept his application because it lacked proof of


residency.


The board also heard a report from an independent elections expert it had appointed to monitor Fulton


County’s progress in complying with the board’s corrective-action plan. The monitor, Carter Jones,


spent more than 250 hours onsite observing the county’s preparation and execution of the November


general election and the January runoff.


He told the board he found multiple systemic managerial problems and procedural lapses despite


marked progress in implementation the corrective-action plan. Yet, nothing he saw suggested


widespread fraud.


“At no time did I ever observe any conduct by Fulton County election of�cials that involved dishonesty,


fraud or intentional malfeasance,” he wrote in his of�cial report. “During my weeks of monitoring, I


witnessed neither ‘ballot stuf�ng’ nor ‘double-counting’ nor any other fraudulent conduct that would


undermine the validity, fairness and accuracy of the results published and certi�ed by Fulton County.”


The following were bound over to the attorney general’s of�ce after the board concluded the


investigations found probable cause of an election law violation:


·  William P of Lynn Haven, Fla., for allegedly registering to vote while living out of state


·  Marsha G, and the Peach County Board of Elections and Registration for various alleged procedural


violations in handling absentee ballots in the May 2016 primary


·  Yaritza G of Mesa, Ariz. and Brenda G of Townsend, Ga. for allegedly registering and voting in 2014


when not eligible, and Kierra H, and the Long County Board of Elections and Registration for allegedly


failing to determine their eligibility


·  Cobb County Board of Elections and Registration, Janine E, and Craig R for allegedly leaving electronic


voting equipment in a car which was later stolen during preparation for the April 2017 special election


·  Fulton County Board of Election and Registrations and Ralph J for allegedly failing to determine the


eligibility of 138 voter-registration applicants, failing to offer a provisional ballot to a voter, failing to


record a voter to the electors list after casting her ballot in 2017


·  Paul M of Sparta for allegedly failing to disclose on his notice of candidacy that he was in default on


city taxes in the 2017 municipal election


· Aretha H of Sparta for allegedly imposing illegal requirements for candidates in the 2017 municipal


election


·  Susan S of Bartow for allegedly making a false statement on a notice of candidacy in August 2017


when she said she was not in default on city taxes


·  Chadrick C of LaGrange for allegedly making a false statement in a notice of candidacy in the 2017


municipal election


·  Avanti H of Temple for allegedly �ling a notice of candidacy as a convicted felon in the 2017 municipal


election


·  Robert D of Atlanta for allegedly campaigning within 150 feet of a polling place during the March


2017 special election


·  The Pi Kappa Phi fraternity at the University of North Georgia, Rajpal S, Wesley B and Charles B, all of


Dahlonega, for alleged procedural violations while conducting a voter registration drive in 2017


·  Anthony H of Covington for allegedly inserting a fraudulent address in two voter registration


applications and for alleged solicitation to commit election fraud in the 2017 municipal election


·  Jaquory S, Larry S, Casetra M, Arthur H, and Kabrea L, all of Covington, for allegedly using a fraudulent


address to register to vote and then voting while not eligible in the 2017 Covington municipal election


·  Travis W of Blakely for allegedly offering a drawing for a $25 gift card on Facebook for people who


voted for him for city council in the 2017 primary


·  Robert B of Americus for allegedly failing to seal voting equipment in 2017 and 2018 elections


·  Dexter M of Conway, S.C. for allegedly voting in two states for the 2018 general election
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·  Karen A of Atlanta for allegedly offering prizes to residents of the Friendship Tower senior center for


voting in the April 2019 Atlanta runoff


·  Patricia B and Bonnie W, both of Preston, for allegedly failed to follow procedures for cancelling an


absentee ballot in a June 2019 special election that wound up in a tie as a result


·  Paul L of Ringgold for allegedly trying to buy votes by offering a free meal to any voter in the 2019


mayoral race


·  Latresa A of Forest Park for allegedly campaigning too close to a polling place


·  Lois W and Azelia J both of Forest Park, the City of Forest Park for various alleged violations of


absentee ballot processing


·  Lois W and Edwin M, both of Forest Park, for allegedly distributing campaign materials at a polling


place during a November 2019 local election


·  Hancock County Board of Elections and Registration and Gerald M for allegedly using an unsecure


cardboard drop box for absentee ballots in the 2020 primary


·  Jimmy K and the Milan City Council for allegedly failing to hold a special election to �ll two vacant


council seats in 2020


·  Julianne R of Jasper and the Pickens County Board of Elections for allegedly failing to provide


adequate access in a polling place as required by the Americans with Disabilities Act during the 2020


general election


·  Milton K of Douglasville and members of the Douglas County Board of Elections and Registration for


allegedly failing to upload one memory card recording 293 votes in the 2020 general election


Georgia is recognized as a national leader in elections. It was the �rst state in the country to implement the


trifecta of automatic voter registration, at least 16 days of early voting (which has been called the “gold


standard”), and no-excuse absentee voting. Georgia continues to set records for voter turnout and election


participation, seeing the largest increase in average turnout of any other state in the 2018 midterm election


and record turnout in 2020, with over 1.3 million absentee by mail voters and over 3.6 million in-person voters


utilizing Georgia’s new, secure, paper ballot voting system.
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Introduction


On April 19, 2016, thousands of eligible Brooklyn 
voters dutifully showed up to cast their ballots 
in the presidential primary, only to find their 


names missing from the voter lists. An investigation by 
the New York state attorney general found that New York 
City’s Board of Elections had improperly deleted more 
than 200,000 names from the voter rolls. 


In June 2016, the Arkansas secretary of state provided a 
list to the state’s 75 county clerks suggesting that more 
than 7,700 names be removed from the rolls because of 
supposed felony convictions. That roster was highly inac-
curate; it included people who had never been convicted 
of a felony, as well as persons with past convictions whose 
voting rights had been restored. 


And in Virginia in 2013, nearly 39,000 voters were 
removed from the rolls when the state relied on a faulty 
database to delete voters who allegedly had moved out of 
the commonwealth. Error rates in some counties ran as 
high as 17 percent. 


These voters were victims of purges — the some-
times-flawed process by which election officials attempt 
to remove ineligible names from voter registration lists. 
When done correctly, purges ensure the voter rolls are 
accurate and up-to-date. When done incorrectly, purges 
disenfranchise legitimate voters (often when it is too close 
to an election to rectify the mistake), causing confusion 
and delay at the polls.


Ahead of upcoming midterm elections, a new Brennan 
Center investigation has examined data for more than 
6,600 jurisdictions that report purge rates to the Election 
Assistance Commission and calculated purge rates for 49 
states.1 


We found that between 2014 and 2016, states removed 
almost 16 million voters from the rolls, and every state 
in the country can and should do more to protect voters 
from improper purges.2 


Almost 4 million more names were purged from the rolls 
between 2014 and 2016 than between 2006 and 2008.3 
This growth in the number of removed voters represented 
an increase of 33 percent — far outstripping growth in 
both total registered voters (18 percent) and total popula-
tion (6 percent). 


Most disturbingly, our research suggests great cause for 
concern that the Supreme Court’s 2013 decision in Shelby 


County v. Holder (which ended federal “preclearance,” 
a Voting Rights Act provision that was enacted to apply 
extra scrutiny to jurisdictions with a history of racial dis-
crimination) has had a profound and negative impact: 


For the two election cycles between 2012 and 2016, 
jurisdictions no longer subject to federal preclearance had 
purge rates significantly higher than jurisdictions that did 
not have it in 2013. The Brennan Center calculates that 
2 million fewer voters would have been purged over those 
four years if jurisdictions previously subject to federal 
preclearance had purged at the same rate as those jurisdic-
tions not subject to that provision in 2013.4  


In Texas, for example, one of the states previously subject 
to federal preclearance, approximately 363,000 more 
voters were erased from the rolls in the first election cycle 
after Shelby County than in the comparable midterm elec-
tion cycle immediately preceding it.5 And Georgia purged 
twice as many voters — 1.5 million — between the 2012 
and 2016 elections as it did between 2008 and 2012. 


Meanwhile, the Justice Department has abdicated its as-
signed role in preventing overly aggressive purges. In fact, 
the Justice Department has sent letters to election officials 
inquiring about their purging practices — a move seen 
by many as laying the groundwork for claims that some 
jurisdictions are not sufficiently aggressive in clearing 
names off the rolls. 


This new report follows an extensive analysis of this issue 
in a 2008 Brennan Center report entitled Voter Purg-
es.6 In that report, we uncovered evidence that election 
administrators were purging people based on error-ridden 
practices, that voters were purged secretly and without 
notice, and that there were limited protections against 
purges. In this year’s report, we discovered that little about 
purge practices has improved and that a number of things 
have, in fact, gotten worse.


This study also found:


  In the past five years, four states have engaged in 
illegal purges, and another four states have imple-
mented unlawful purge rules.  
Federal standards for purges were set in the 1993 
National Voter Registration Act (NVRA). Since 2013, 
Florida, New York, North Carolina, and Virginia have 
conducted illegal purges. Moreover, Brennan Center 
research has uncovered that four states (Alabama, 
Arizona, Indiana, and Maine) have written policies that 
by their terms violate the NVRA and provide for illegal 
purges. Alabama, Indiana, and Maine have policies for 
using data from a database called the Interstate Voter 
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Registration Crosscheck Program (Crosscheck) to 
immediately purge voters without providing the notice 
and waiting period required by federal law (Indiana’s 
practice has been put on hold by a federal court). 
Arizona regulations permit Crosscheck purges during 
the 90 days prior to an election, a period during which 
federal law prohibits large-scale purges. These eight 
states are home to more than a quarter of registered 
voters across the nation. 


  States use inaccurate information.  
Although states have improved the way in which they 
use data to purge the voter rolls in some respects, 
several jurisdictions rely on faulty data to flag poten-
tially ineligible voters. And some of the new sources of 
information that have come into widespread use since 
our 2008 report, such as Crosscheck, are especially 
problematic.


  A new coterie of activist groups is pressing for 
aggressive purges.  
Most purging litigation brought by private litigants 
before 2008 contended that voter removal efforts were 
overly aggressive. Today, a different group of plaintiffs 
is hauling election officials into court, claiming that 
purging practices in their jurisdictions are not suffi-
ciently zealous. 


This report makes the following recommendations:


  Enforce the NVRA’s protections.  
The NVRA, one of the major federal laws governing 
how states and localities can conduct purges, permits 
voters and civic groups to sue election officials if they 
violate the law’s provisions. Monitoring jurisdictions 
to ensure they are complying with the NVRA — and 
bringing litigation when necessary — is especially 
important in an era when election officials are under 
pressure to mount aggressive purges. 


  States should set purging standards that provide 
even more protections than the NVRA.  
The NVRA sets out federal standards for purges and 
requires that voters removed from the rolls for certain 
reasons be given notification. But these are minimum 
guidelines. States can and should do more to protect 
against disenfranchisement caused by improper purges 
— for example, providing public and individual notice 
before purging names from the rolls. 


  Pass automatic voter registration.  
Automatic voter registration is a popular reform that 
minimizes registration errors and allows for easy up-
dates, making rolls more accurate and current. 


Methodology


We analyzed purge statutes, regulations, and other guid-
ance in 49 states.7 We interviewed 21 state or local elec-
tion administrators in 18 states and reviewed documents 
from 20 states in response to public records requests.8 


We also calculated state and county purge rates using vot-
er registration data from the Election Administration and 
Voting Survey (EAVS), which is administered biennially 
by the U.S. Election Assistance Commission.9 Our anal-
ysis used EAVS data from the 2008, 2010, 2012, 2014, 
and 2016 reports. In each two-year period, we calculated 
a jurisdiction’s voter removal rate by dividing the number 
of removed voters by the sum of registered voters (i.e., both 
active and inactive registered voters) and removed voters.10


The 2018 Purge Landscape


Between the 2014 and 2016 elections, roughly 16 million 
names nationwide were removed from voter rolls.11 The 
federal law governing purges12 allows a voter’s name to be 
purged from the voter rolls on the following grounds: (1) 
disenfranchising criminal conviction; (2) mental incapac-
ity; (3) death; and (4) change in residence. In addition to 
these criteria, individuals who were never eligible in the 
first place, such as someone under 18 or a noncitizen, may 
be removed. Voters may be removed at their own request 
(even if they remain eligible). While all 49 states with 
voter registration lists have affirmative policies to remove 
names from the rolls (typically for several or all of the four 
delineated categories), states vary in the manner in and 
frequency with which they conduct voter purges.13 


  Disenfranchising Conviction  
Except in Maine and Vermont, states disenfranchise at 
least some voters convicted of a crime for some period 
of time, which means that there are states that purge 
voters because of a criminal conviction. States have 
different policies about what causes a voter to become 
ineligible and different procedures for removing those 
who have been disenfranchised.14 They also draw 
upon different lists to identify individuals with felony 
convictions, which may in turn be maintained with 
different levels of regularity and precision by courts or 
law-enforcement officials at the state or federal levels. 


  Mental Incapacity  
Though less ubiquitous than some other bases of removal, 
28 states have specific rules requiring removal from the 
rolls of a person determined not to have mental capacity 
to vote.15 Definitions vary, and reform attempts have had 
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some success limiting the instances in which those with 
alleged mental incapacity lose their right to vote.16 


  Death  
Federal law mandates that states take steps to remove the 
deceased from the rolls. Yet there is no uniform standard 
among the various state laws detailing the sources of in-
formation to be consulted to determine which voters are 
deceased. Some jurisdictions use information from state 
agencies, some review obituaries, and some rely on the 
Social Security Administration’s Death Master File.17 


  Residency Changes  
States vary in how they perform list maintenance for 
changes of address. Some of that variation is in timing. 
Montana, for example, conducts address removals 
every odd-numbered year,18 and Connecticut conducts 
address removals annually.19 There is also variation in 
which source of information is used. Two common 
sources are drivers’ license updates and the postal ser-
vice’s National Change of Address (NCOA) database, 
but states also utilize other sources, such as interstate 
databases, returned mailings, or voter inactivity.


  Noncitizenship  
While election officials generally remove names of 
persons when it is made known to them that a noncit-
izen has gotten on the rolls, at least six states also have 
laws that require state officials to use jury declinations, 
drivers’ license information, and/or federal databases 
to actively identify noncitizens on the voter rolls, to 
remove names of noncitizens so identified, or both.20 


C U R R E N T  F I N D I N G S
Purge Rates Are Higher Than a Decade Ago


In the two-year period ending in 2008, the median 
jurisdiction purged 6.2 percent of its voters.21 At one end 
of the spectrum in 2008, Salt Lake County, Utah, purged 
less than 0.1 percent of its voters, and at the other end 
of the spectrum, Milwaukee County, Wisconsin, purged 
more than 34 percent of its voters. Of the 2,534 coun-
ties that reported purge rates to the Election Assistance 
Commission in 2008, only 97 had purged more than 15 
percent of its registered voters in a two-year period.


Between the federal elections of 2014 and 2016, almost 
4 million more names were purged from the rolls than 
in 2006-08. In this same period, more than twice the 
number of counties — 205 — had purged more than 15 
percent of their voters than between 2006 and 2008. 


Although a higher removal rate is not inherently bad, 
more purging means increased potential for eligible voters 


to be removed, especially given that we identified no state 
with the desired level of voter protections against purges. 


Purge Rates Increased More in Jurisdictions 
Previously Subject to Federal Preclearance 


Prior to 2013, the Voting Rights Act required certain 
jurisdictions with a history of discriminatory election 
practices to obtain federal certification that any intended 
election change, including voter purge practices, would 
not harm minority voters and was not enacted with dis-
criminatory intent. This monitoring process was known 
as “preclearance.”22 In 2013, however, the Supreme Court 
concluded in Shelby County v. Holder23 that Congress had 
inappropriately determined which jurisdictions should be 
subject to preclearance. As a result, jurisdictions subject 
to (or “covered” by) preclearance requirements were freed 
from making the case that minority voters would not be 
harmed by a proposed election change.


Across the board, formerly covered jurisdictions increased 
their purge rates after 2012 more than noncovered ju-
risdictions. Before Shelby County, jurisdictions that were 
subject to preclearance requirements (“covered jurisdic-
tions”) had removal rates equal to other jurisdictions 
(“noncovered jurisdictions”).24 After 2013, the two groups 


FA L LO U T  F R O M  
S H E L BY  C O U N T Y
Increases in purge rates in previously covered 
jurisdictions weren’t the only changes after Shelby 
County.1 Following the decision, many states and 
jurisdictions proceeded to enact or implement 
laws that would have been subject to preclear-
ance. In fact, states formerly under preclearance 
requirements were more likely to pass legislation 
restricting their voting and election practices than 
the nation as a whole. Of the nine states once 
fully covered by the Voting Rights Act, seven have 
passed restrictive legislation since 2010. Of the 41 
states not fully covered, only 18 passed restrictive 
laws over the same period. Two of these states 
(Florida and North Carolina) each had several 
counties subject to the Voting Rights Act.2


1   Shelby County v. Holder, 570 U.S. 2 (2013).
2   See Brennan Center for Justice, New Voting Restrictions in America, May 


2017, https://www.brennancenter.org/sites/default/files/analysis/
New_Voting_Restrictions.pdf. We include in this count legislation that was 
enacted and subsequently struck down by courts. See, e.g., Applewhite v. 
Pennsylvania, No. 330 M.D. 2012, 2014 WL 184988 (Pa. Commw. Ct. Jan. 
17, 2014) (striking down Pennsylvania voter ID law). 



https://www.brennancenter.org/sites/default/files/analysis/New_Voting_Restrictions.pdf

https://www.brennancenter.org/sites/default/files/analysis/New_Voting_Restrictions.pdf
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sharply diverged. For the 2012-14 and 2014-16 two-year 
election cycles, the removal rate for noncovered jurisdic-
tions did not budge. The story was entirely different for 
covered jurisdictions, whose median removal rate was 2 
percentage points higher after the Shelby County decision 
than the noncovered jurisdictions.25 Though 2 percentage 
points may seem like a small number, more than 2 million 
fewer voters would have been removed if these counties 
had removal rates comparable to the rest of the country. 
Previously covered jurisdictions ended up removing more 
than 9 million voters between the presidential elections 
of 2012 and 2016. These increases were not concentrated 
in just a few small counties: 67 percent of residents in 
previously covered jurisdictions lived in areas where the 
removal rate increased, compared to just 46 percent of 
residents in non-covered jurisdictions. These calculations 
are restricted to jurisdictions that reported their data each 
year, but there is evidence that the same trend happened 
in counties that did not report each year, as our Texas 
analysis below shows.


The increase in removal rates in counties previously 
covered by the preclearance provision is not attributable 
to geographical or partisan factors (see footnote 25 for 
more information). We also conducted a difference-in-dif-
ferences regression analysis26 to see if population, mi-
nority presence, income, or other factors could explain 
the increase in removal rates in these counties. Even after 
controlling for these factors, a jurisdiction’s former status 
under the Voting Rights Act was strongly associated with 
higher voter removal rates. Although this effect was larger 
in the two-year period coinciding with the lifting of the 
preclearance requirement, it continued even into the two-
year period ending with the presidential election of 2016.


To be absolutely clear, our analysis cannot establish what 
percentage, if any, of these post-Shelby County purges were 
done erroneously. What we do know is that provisional 
ballots, which are given to voters who are missing from 
the voter rolls, had a statistically significant relationship 
to purge rates in previously covered jurisdictions.27 This 
means that as the purge rates increased, so did the number 
of people who showed up to vote but were unable to do 
so, either because their names were not on the rolls or for 
some other reason. 


Another factor is that between the presidential elections 
of 2012 and 2016, a handful of states implemented strict 
voter ID laws that required voters to cast provisional 
ballots if they did not have one of the limited number 
of accepted identifications. The implementation of these 
laws could, of course, have led to an increase in provision-
al ballot rates. (To isolate the impact of increased purge 
rates on provisional ballot rates, we performed a regression 


analysis in which we controlled for the implementation of 
strict voter ID laws and other sociodemographic factors. 
The regression specification and a closer look at a few 
counties with big increases in purge rates and provisional 
ballots can be found in Appendix C.)


The changes were particularly notable in three states: 
Georgia, Texas, and Virginia. 


In Georgia, 750,000 more names were purged between 
2012 and 2016 than between 2008 and 2012. Although 
Georgia did not report provisional ballot rates in 2012, 
their provisional ballot rates in the federal elections of 
2010 and 2014 correspondingly increased as the removal 
rates increased. Of the state’s 159 counties, 156 reported 
increases in removal rates post-Shelby County. This includ-
ed the state’s 86 most populous counties. The increased 
purge rate occurred during a period when Georgia was 
criticized for several controversial voter registration prac-
tices. For example, Georgia was sued for blocking registra-
tion applications between 2013 and 2016 because infor-
mation (including hyphens in names) did not match state 
databases precisely. Georgia agreed to cease the matching 
rule as a result of the lawsuit but then enacted legislation 
reinstating a very similar practice the next year.28


Texas did not report removal rates for the two years 
ending in 2012 and is thus excluded from our high-level 
analysis of the previously covered jurisdictions. Nonethe-
less, the state exhibited a substantial increase in removal 
rates when we compare the two-year periods ending with 
the federal elections of 2010 and 2014. Between 2012 
and 2014, approximately 363,000 more voters were 
removed than in 2008-10.29 Unsurprisingly, the provi-
sional ballot rate also increased between the midterm 
elections of 2010 and 2014. Consistent with the broader 
trend, these increases were not driven only by small 
counties: Fourteen of the 20 most populous counties 
increased their removal rates. Of the 183 Texas counties 
that reported their removal rates in both periods, 121 
saw an increase after the Shelby County decision. Among 
the Texas counties that consistently reported their data 
and increased their removal rate after the Shelby Coun-
ty decision, the median increase was 3.5 percent. This 
increased purge rate did not occur in isolation but was 
joined by restrictive voting legislation. In 2014, a federal 
district court ruled that the strict photo ID law that 
Texas passed in 2011 was motivated in part by a discrim-
inatory purpose of reducing minority political participa-
tion.30 The Court of Appeals of the 5th Circuit did not 
decide whether the law was motivated by discriminatory 
animus but did conclude it had a discriminatory effect.31 
In 2017, Texas passed a new voter ID law. Litigation 
regarding the new law is ongoing. 
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In Virginia, previously covered counties removed 379,019 
more voters between 2012 and 2016 than between 2008 
and 2012. Once again, the increase in purge rates in these 
counties was not driven by small counties purging more 
voters. All the previously covered counties except one in-
creased removal rates after Shelby County. The one previ-
ously covered county that showed a decrease — Highland 
County — is the least populous county in the state, home 
to just 2,230 people. More than 99 percent of Virginia’s 
voters live in counties that increased their removal rates 
after Shelby County. As later discussed in more detail, a 
contributing factor may have been a highly problematic 
purge process that Virginia mounted in 2013. 


States Continue to Conduct Flawed Purges


Broadly speaking, purges go wrong for one of two basic 
reasons: bad information about who should be removed 
from the rolls or a bad method for removing them. There 
are tools to catch and correct these mistakes, some of 
which are legally mandated. For example, federal law sets 
forth some important and relevant safeguards, such as 
requiring that systematic purges — those in which voter 
rolls are compared with lists of potentially ineligible in-
dividuals to remove groups of voters at the same time — 
occur well in advance of an election. Another is making 
sure certain categories of voters get a notice and waiting 
period before removal.32 Yet as both a legal and practical 
matter, many states lack sufficient safeguards to detect 
and correct problems so that any harm can be repaired in 
advance of an election.  


Two states’ recent experiences illustrate the basic reasons 
purges go wrong — Arkansas used bad information, while 
Texas used a bad method. 


In June 2016, the Arkansas secretary of state sent county 
officials a list of more than 7,700 records from the Arkan-
sas Crime Information Center (ACIC) of persons who 
were supposedly ineligible to vote and should be removed 
from the rolls.33 (Those convicted of felonies in Arkansas 
lose their right to vote until their sentence is complete or 
they are pardoned.34) But the list included a high per-
centage of voters who were indeed eligible,35 yet appeared 
on the list because they had had some involvement with 
the court system, such as a misdemeanor conviction or 
a divorce.36 Also included were names of those whose 
voting rights had been restored.37 The error became public 
in July 2016, and despite the public outcry, the records 
of fewer than 5,000 of the more than 7,700 erroneously 
listed voters had been corrected by September 2016.38 
Pulaski County, the largest county in the state, explained 
that the problem was flagged by the counties, not the 
state, and not all counties were able to correct errors. 


Previously, the secretary of state had not been providing 
counties with regular updates of conviction data and, in 
the past, had been using the wrong source list for data 
on felony convictions. Once Arkansas switched to the 
list required by law, the secretary did an overly broad 
match and provided counties with inflated lists with bad 
matches. Pulaski County flagged the errors and was able 
to investigate the list, but some counties with insufficient 
resources simply sent purge notices to everyone on the list.39


Texas is an example of a bad purge caused by flawed data 
matching. In 2012, Texas officials conducted a purge of 
voters presumed to be dead. According to a representa-
tive from the Texas secretary of state’s office, the purge 
was driven by a comparison of Texas voters’ information 
to the Social Security Administration’s Death Master File 
— the first time Texas had conducted such an exercise.40 
Matching to the Death Master File was required under 
a then-new Texas law (H.B. 174) mandating election 
officials to obtain such information about potentially 
deceased voters quarterly.41 


While the 2008 Brennan Center report on voter purges 
showed that the Death Master File can contain er-
rors,42 the problem in Texas occurred because the state 
used what are called “weak” matches (meaning that the 
chances that the person identified was actually deceased 
were too low to be trusted) to target voters without 
conducting any further investigation.43 For example, a 
voter whose date of birth and last four digits of their 
Social Security number matches a dead person’s record 
would be a “weak” match.44 On these grounds, a living 
Texas voter (and Air Force veteran) named James Harris, 
Jr., was flagged for removal because he shared informa-
tion with an Arkansan, “James Harris,” who had died 
in 1996.45 According to one analysis, more than 68,000 
of the 80,000 voters identified as possibly dead were 
weak matches.46 This policy of flagging voters based on a 
weak match without further investigation was eventually 
changed when Texas settled litigation that had arisen on 
account of the bad purge.47 


States south of the Mason-Dixon Line do not have a 
monopoly on bad purges. Before the April 2016 primary 
election, the New York City Board of Elections purged 
more than 200,000 voters, the majority of whom lived in 
Brooklyn. In 2014 and 2015, the Brooklyn Borough Of-
fice of the Board of Elections targeted for removal people 
who had not voted since the 2008 election.48 New York 
City officials complied with the portion of federal law re-
quiring them to send notice to affected voters but not with 
the part that required them to wait two federal elections 
before purging those who did not respond. Instead, the 
Board of Elections gave voters 14 days to respond, then 
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purged voters immediately. In the end, nearly 118,000 
registrations were canceled when voters did not respond 
to these notices.49 And through another process, an 
additional 100,000 voters were removed (also without the 
required waiting period) because New York City Board of 
Elections officials believed they had moved.50 On Election 
Day, thousands of voters showed up at the polls only to 
learn their registrations had been erased. Moreover, these 
problems were not evenly distributed. One report found 
that 14 percent of voters in Hispanic-majority election 
districts were purged compared to 9 percent of voters in 
other districts.51 


Federal Role in Voter Protection Diminished


The increased purge rates are a cause for concern because 
there are fewer federal protections against improper purg-
es. The Shelby County decision has halted the preclearance 
provision, which had previously blocked election changes 
in certain jurisdictions unless it could be shown that the 
change would not make minority voters worse off and was 
not enacted with discriminatory intent. 


And at least for now, voters have lost another important 
protector against improper purges: the Justice Depart-
ment. Since 1993, the Justice Department has been 
charged with enforcing the National Voter Registration 
Act, the primary source of federal protection against 
inaccurate or overly broad purges.52 While the Justice 
Department’s purge history is mixed,53it brought pro- 
voter NVRA lawsuits during the Obama administra-
tion. Enforcement actions for violating the NVRA were 
undertaken against at least six states. In Florida and New 
York, the DOJ successfully challenged state purge prac-
tices.54 In Florida, the Justice Department joined civic 
groups who successfully challenged the state’s practice 
of conducting systematic purges just 90 days before an 
election.55 


But the Trump administration has reversed course. For 
instance, in Husted v. A. Philip Randolph Institute, the 
Obama administration filed a brief in support of plaintiffs 
challenging an Ohio purging practice in which indi-
viduals who failed to vote in a single election received 
purge notices and were ultimately purged if they did not 
respond and did not vote in the next two federal elections. 
Failure to vote in a single election is poor evidence of 
ineligibility because not voting is common; for example, 
in the last midterm election, nearly 60 percent of Ohioans 
did not vote.56 But when the case was pending before the 
U.S. Supreme Court in the summer of 2017, the Justice 
Department switched sides and supported Ohio.57 On 
June 11, 2018, the Supreme Court ruled in favor of Ohio 
and the Justice Department’s new position.58 


Last summer, the Trump Justice Department also sent 
letters to 44 states demanding information about their 
voter purge practices.59 Although the Justice Department 
has not taken further action so far, the suspicion is that 
the inquiries could be a precursor to enforcement actions 
to force states to purge more aggressively.60


New Flaws in Voter Purges 


Three new risks have emerged in voter purges in recent 
years. One is the growth of interstate databases that pur-
port to identify voters who have moved to a new state and 
are registered in both their current and former state. The 
two databases primarily used are the Interstate Voter Reg-
istration Crosscheck program (Crosscheck) and Electronic 
Registration Information Center (ERIC). 


Launched in 2005 by the Kansas secretary of state, Cross-
check purports to identify voters who may have cast bal-
lots in two different states in the same election. In 2017, 
28 states participated in Crosscheck by sharing voter data 
with the system,61 but not all of those states actively used, 
or use, Crosscheck to remove voters. The number of par-
ticipating states in 2018 is still to be determined because a 
number of states are assessing their participation.


Another data-matching initiative, ERIC, began with 
assistance from the Pew Charitable Trusts in 2012. Twen-
ty-four states and the District of Columbia are or will 
soon be members of ERIC.62 


The second risky development is the increasing number 
of states scouring their rolls to identify alleged noncitizens 
registered to vote: The number of states with statutes 
specifically mandating searching for and removing non-
citizens from the rolls has increased from two to six since 
2008. Of course, noncitizens are not permitted to vote in 
federal and state elections, but the sources states rely upon 
to determine voter citizenship, such as driver’s license lists, 
are not highly accurate. Moreover, the primary policy 
justification for aggressive purges aimed at removing non-
citizens from the rolls — supposed widespread noncitizen 
voting — is not supported by the facts, a Brennan Center 
study of the 2016 election found. The study looked at 42 
jurisdictions in 12 states, including eight of the 10 juris-
dictions with the nation’s largest noncitizen populations. 
Out of the 23.5 million votes cast in these jurisdictions, 
election officials referred only 30 instances of suspected 
noncitizen voting, or .0001 percent of the total.63 


Finally, several conservative activist groups have sued state 
and local jurisdictions in recent years seeking to force 
them to purge their rolls more aggressively. For instance, 
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last September the Public Interest Legal Foundation noted 
that it had brought nine suits in six states in the past two 
years alleging lax vigilance of voter rolls. That tally was 
included in a press release announcing that the group had 
put 248 counties in 24 states “on notice” that they were 
risking litigation if they could not demonstrate “effective 
voter roll maintenance.”64 


Interstate Voter Registration Crosscheck  
Program (Crosscheck)


Purges based on a change of address have long been 
complicated and error prone. When the Brennan Cen-
ter looked at purges a decade ago, it found that states 
primarily used the National Change of Address database 
compiled by the U.S. Postal Service to identify movers 


(as well as driver’s license information).65 But states have 
begun using other databases that go beyond the tradition-
al sources of change-of-address information. Our research 
shows these new interstate databases have serious weak-
nesses that can lead to widespread and inaccurate purges.


When it began in 2005, the Kansas-based Crosscheck 
program had only four members.66 In 2017, the most 
recent year data was shared, 28 states submitted data to 
the program.67 Crosscheck’s purpose is to identify possible 
“double voters” — an imprecise term that could be used to 
refer to people who have registrations in two states or who 
actually voted in an election in multiple states. While it is 
not uncommon for those who have recently moved to be 
registered in multiple places, actual double voting is rare. 
In 2017, Crosscheck examined the records of 98 million 


C R O S S C H E C K  I N  T H E  C R O S S H A I R S
Crosscheck’s flaws put approx-
imately 100 million voters in its 
database at potential risk, but 
some individuals are more vulner-
able than others. Because of the 
loose matching criteria used by 
the program, parents and children 
with the same name are at greater 
risk of being confused with each 
other. Voters with common names 
are also more likely to match with 
different individuals for obvious rea-
sons, but a less-obvious concern is 
the disproportionate effect this has 
on minority voters. African-Amer-
ican, Asian-American, and Latino 
voters are much more likely than 
Caucasians to have one of the most 
common 100 last names in the Unit-
ed States.1 


Crosscheck creates matches based 
on first name, last name, and birth-
date. Shared names and birthdates 


are fairly common. In fact, if you 
were to gather 23 or more people in 
the same place, there is a greater 
than 50 percent chance that two 
people would share a birthday (day 
and month).2 Even adding in the 
year doesn’t make an enormous 
difference: In a group of 180 people, 
it’s more likely than not that two 
people will have been born on the 
exact same day.3


Of course, adding in first and last 
names substantially decreases the 
rate at which people look the same 
on paper. It doesn’t, however, lower 
that rate sufficiently to make Cross-
check anywhere near accurate. 
When looking at records of millions 
of people, matching birthdates and 
names can still return thousands 
of inaccurate matches. This is true 
not only because of the so-called 
birthday problem but also because 


of the variation in the popularity 
of names. Jennifer, for instance, 
was the most common name for 
women born in the 1970s4 but was 
the 191st most common name for 
women born between 2010 and 
2017.5  On average, 160 Jennifers 
were born every single day in the 
U.S. between 1970 and 1979. 
Among these, there were doubtless 
many who shared surnames com-
mon among Americans. 


The program also hurts frequent 
movers such as college students 
and military personnel, who are 
more likely to be wrongly flagged 
by the database following a recent 
move. Because Crosscheck’s date 
of registration data is unreliable, 
those who move more frequently 
are more likely to be wrongly iden-
tified as having moved out of the 
state that purges them.6 


1   Non-white people are more likely to have common shared names. For instance, 16.3 percent of Hispanic people and 13 percent of black people have one of the 10 
most common surnames, compared to 4.5 percent of white people. Joshua Comenetz, “Frequently Occurring Surnames in the 2010 Census,” U.S. Census Bureau, 
October 2016, available at https://www2.census.gov/topics/genealogy/2010surnames/surnames.pdf.


2   Michael P. McDonald and Justin Levitt, “Seeing Double Voting: An Extension of the Birthday Problem,” Election Law Journal 7, (2007): 111–122, https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=997888.


3   Sharad Goel et al., “One Person, One Vote: Estimating the Prevalence of Double Voting in U.S. Presidential Elections” (working paper, Stanford University, 2017) 3, 
https://scholar.harvard.edu/files/morse/files/1p1v.pdf.


4   “Top names of the 1970s,” Social Security Administration, accessed June 15, 2018. https://www.ssa.gov/oact/babynames/decades/names1970s.html.
5   “Top names of the period 2010 - 2017,” Social Security Administration, accessed June 15, 2018. https://www.ssa.gov/oact/babynames/decades/names2010s.html.
6   Sharad Goel et al., “One Person, One Vote: Estimating the Prevalence of Double Voting in U.S. Presidential Elections” (working paper, Stanford University, 2017) appen-


dix-22, https://scholar.harvard.edu/files/morse/files/1p1v.pdf.
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voters68 and produced 7.2 million “matches” representing 
3.6 million voters supposedly registered in two states.69 


Crosscheck compares the voter registration list of each 
participating state against the voter registration lists of 
the other participating states and flags all records that 
have the same first name, last name, and date of birth.70 
But in groups as large as statewide (or multistate) voter 
registration lists, the statistical odds of two registrants 
having the same name and birth date is sufficiently high 
as to be problematic.71 A 2017 study led by Stanford 
professor Sharad Goel found that if applied nationwide, 
Crosscheck would “impede 300 legal votes for every 
double vote prevented.”72 Moreover, the study found 
that “there is almost no chance that double votes could 
affect the outcome of a national election.”73 One of 
Crosscheck’s problems is that it does not have reliable 
registration dates, which means that an election official 
cannot competently determine which of the two places 
a voter is registered is more recent and therefore which 
state should remove the voter. 


Virginia had a major problem with Crosscheck five 
years ago when it tried to purge nearly 39,000 voters. 
Crosscheck relies on little information before concluding 
that registration records in different states belong to the 
same person. Virginia sent counties the roster of voters 
for removal without checking its accuracy, and counties 
were not furnished with any guidance about the data or 
sufficient time to conduct a thorough review.74 Eligi-
ble voters were wrongly flagged as having moved from 
Virginia to another state when they had in fact moved 
from another state to Virginia.75 Error rates in some 
counties ran as high as 17 percent.76 Counties did not 
begin spotting errors until some had begun removing 
voters. At the urging of civic groups, the state issued 
new guidance on the use of Crosscheck data but not 
until thousands of voters had been purged right before a 
statewide election.77


Especially troubling is that at least four states have policies 
or regulations on the books providing for the use of 
Crosscheck in an illegal manner. Alabama,78 Indiana,79 
and Maine80 regulations allow counties to use Crosscheck 
to immediately purge voters from the rolls, without 
providing these voters notice and a two-election waiting 
period before deleting them as required by the NVRA.81 
And Arizona regulations permit removing voters based on 
Crosscheck in some instances within 90 days of a federal 
election,82 which is not allowed under the NVRA for 
systematic purges such as those using Crosscheck.


Not all participating states are actively using Crosscheck 
data to identify and remove potentially ineligible voters. 


In recent years, at least eight states have left the program 
altogether and no longer share data with or receive data 
from Crosscheck.83 Additionally, seven other states have 
curtailed their use of Crosscheck data by not using it for 
the purposes of voter-list maintenance.84 Instead, these 
states either do nothing with the data they receive or use 
it solely to identify people who appear to have voted (not 
merely registered) in multiple states.


In the midst of publicity around lax security protocols 
with Crosscheck85 and news earlier this year that Cross-
check would review its security protocols and postpone 
uploading data,86 Illinois announced that it would no 
longer transmit data to Crosscheck.87 A state official was 
quoted as saying, “we will transmit no data to Crosscheck 
until security issues are addressed to our satisfaction.”88 
A South Carolina official expressed a similar sentiment, 
explaining that the state stopped using data “due to issues 
with verification and concerns about cybersecurity.”89 
According to an attorney representing the state of Indiana 
in litigation related to the state’s use of Crosscheck, as of 
May 2 of this year, Crosscheck was not accepting data 
from participating states while a review of security pro-
cesses remained in progress.90


Electronic Registration Information Center (ERIC)


The Electronic Registration Information Center is a 
program that uses voter registration data, motor vehicle 
licensing information, Social Security Administration 
data, and National Change of Address information to 
identify voters who may have moved. Begun six years ago, 
24 states plus the District of Columbia are enrolled in the 
program (or soon will be).91 To participate in ERIC, states 
must submit extensive voter data, including full address, 
driver’s license or state ID number, last four digits of so-
cial security number, date of birth, voter registration activ-
ity dates, current record status, eligibility documentation, 
phone number, and email address.92 Election officials in 
ERIC-participating states told us they provide notice and 
a two-election waiting period before removing voters.93 


Election officials reported that ERIC also helps them 
identify potential voters who have moved into their 
jurisdictions but have not registered.94 And one analysis of 
ERIC’s first year of operation showed increases in registra-
tions in ERIC states relative to non-ERIC states.95 


Although most of the election administrators that we 
interviewed reported positive experiences with ERIC, the 
new data source has its limits. Administrators from Mary-
land and Illinois, for example, reported that it could be 
difficult to determine a voter’s most recent address, which 
is a problem for frequent movers.96 This absence of precise 







VOTER PURGES: A GROWING THREAT TO THE RIGHT TO VOTE |  9


information means that, even though ERIC is generally 
processed at the state level, it is local officials who must 
identify errors and determine which registration is more 
current — the one in the relevant jurisdiction or a regis-
tration in another state.97 Wisconsin, meanwhile, reported 
that although ERIC was helpful in updating more than 
25,000 registration addresses in 2017 and 2018, it also 
resulted in more than 1,300 voters signing “supplemental 
poll lists” at a spring 2018 election, indicating that they 
had not in fact moved and were wrongly flagged.98


Efforts to Purge Noncitizens Are More Frequent and 
Often Rely on Flawed Data


The Brennan Center’s 2008 study found that attempts to 
purge noncitizens were rare. Back then only two states, 
Texas and Virginia, had laws mandating specific procedures 
for identifying noncitizens.99 In the last decade, four more 
states — Georgia, Iowa, Minnesota, and Tennessee — have 
passed laws requiring removal of noncitizens.100 More states 
are likely to pass such laws because of pressure to aggressive-
ly search for and delete noncitizen registrations. 


As is true with other purges, the information relied upon 
to purge alleged noncitizens can be inaccurate. For ex-
ample, at least 14 states have sought access to the federal 
Systematic Alien Verification for Entitlements (SAVE) 
program,101 which checks several databases to ascertain 
the residence or citizenship status of people who have 
contacted benefit-granting agencies.102 Some states, such 
as Virginia, were granted access. However, states found 
the database is useful only if an election administrator 
has someone’s alien identification number, information 
election officials typically do not possess.103 


Some states use driver’s license data to purge noncitizens. 
Minnesota, Tennessee, and Virginia have statutes man-
dating this approach. Generally, driver’s license data is 
deployed in one of two ways.104 One involves review of 
documents the registrant provided to the driver’s license 
office when obtaining a license. If a person showed a 
Permanent Resident Card, the presumption is that the 
registrant is a noncitizen and should be removed from the 
rolls. The problem, however, is that a person can lawfully 
not update their driver’s license information for many 
years, in which time they may have become a citizen.105 


States may also scour their voter lists for those who did 
not check the box indicating that they were a citizen on 
their driver’s license application or renewal. Virginia has a 
specific statutory provision requiring this; Maryland does 
not but still engages in the practice.106 Not surprisingly, 
election officials told us that sometimes citizens fail to 
check the citizenship box.107 


In addition, at least three states (Georgia, Louisiana, and 
Texas) remove voters if they decline jury service on the 
grounds of noncitizenship.108 But election officials told 
the Brennan Center in a 2017 report on noncitizen voting 
that eligible voters have been known to assert they are 
noncitizens solely for the purpose of evading jury duty. 
While illegal, these declarations are not necessarily indica-
tive that a noncitizen has been registered to vote.109 


Activist Groups Pressing for More Aggressive Purges


Another new dynamic is activist groups agitating for 
election officials to purge the rolls more aggressively. In 
the past, litigation was often used by groups seeking to 
protect voters against bad voter purges. For example, civic 
groups prevented voters from being illegally purged in 
Michigan in 2008,110 Colorado in 2010,111 and Florida in 
2012.112 


From 1998 through 2007, most of the litigation seeking 
purges was brought by the Justice Department — which 
made voter purges a priority in the midst of a failed 
nationwide voter fraud hunt113 — whereas private plain-
tiffs typically brought suits because they were worried 
eligible people would be improperly purged. From 2008 
to the present however, more than half of the 32 federal 
purge-related lawsuits brought by private parties have 
been filed by plaintiffs who believed that jurisdictions are 
not purging enough names from the rolls.114


In nine cases brought by private parties since 2012, 
election officials agreed to undertake more aggressive list 
maintenance.115 One of the defendants in these cases was 
Noxubee County, a poor, rural, majority-Black county in 
eastern Mississippi that was sued by the American Civil 
Rights Union (ACRU, not to be confused with the Amer-
ican Civil Liberties Union).


“They went after minority counties who didn’t have the 
financial resources to push back,” said Willie M. Miller, 
the Election Commissioner for Noxubee County’s fourth 
district.116 As of this writing, the ACRU is suing Starr 
County and the State of Texas117 for failing to purge ag-
gressively enough, and the like-minded Judicial Watch has 
brought litigation in California.118 


Unfortunately, this litigation has consequences. The 
ACRU lawsuit against Noxubee County resulted in about 
1,500 (more than 12 percent) of its 9,000 voters being 
made inactive.119 Being designated as inactive is the first 
stage of the removal process. The waiting period of two 
federal elections has yet to expire, so it’s unclear at this 
juncture how many voters will ultimately be removed.120 
Similarly, Judicial Watch’s 2012 suit against Indiana121 
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arguably led to the state undertaking more aggressive list 
maintenance. Before the suit was dismissed, Indiana an-
nounced that it had sent an “address confirmation mailing 
to all voters” and undertook other purging initiatives that 
led to more than 480,000 canceled registrations after the 
2016 election.122 Judicial Watch boasted that their lawsuit 
“forced” Indiana to undertake additional purge practic-
es;123 Indiana first sent out the required federal notices in 
2014, then purged voters who did not respond and did 
not vote in 2014 or 2016. 


Litigation is but one element of a broader strategy by these 
groups to force purges. In 2016, the Public Interest Legal 
Foundation published a report entitled “Alien Invasion 


in Virginia,” complete with a flying saucer on the cover. 
Extrapolating from a small sample, the missive misleadingly 
suggested thousands of votes had been cast by nonciti-
zens,124 a claim election officials dispute.125 The Foun-
dation’s pressure may have had an impact: Six hundred 
ninety-three alleged noncitizens were purged in the 2016 
reporting period, but that number more than doubled 
to 1,686 in the 2017 period.126 The purge has spawned 
yet more litigation, with several voters complaining that 
they were wrongly deleted, and the Public Interest Legal 
Foundation has been sued for defamation and illegal voter 
intimidation.127 Election fraud vigilantes have also brought 
mass challenges to voters’ registrations, including in North 
Carolina, where a judge blocked the practice.128 


C H A L L E N G E S  C O N T I N U E
In at least 15 states, “challenge” 
laws permit challenges to the valid-
ity of a voter’s registration prior to 
Election Day (additional states allow 
challenges to eligibility at the time 
of voting only).1 These challenge 
laws, which are designed to allow 
for questioning the eligibility of 
registered voters on a case-by-case 
basis, have been used recently in 
several states to try to systemati-
cally remove voters from the rolls, 
functioning effectively as a purge 
that can operate outside the NVRA’s 
protections. The use of challenge 
laws as back doors for purging is  
legally dubious and increases the 
risk of wrongful removals; precisely 
what has happened in some states. 


Colorado’s former secretary of state, 
Scott Gessler, matched the voter 
rolls against driver’s license lists to 
produce a large (and inflated) list of 
potential noncitizens. He then at-
tempted to use his state’s challenger 


laws to remove voters en masse. 
After much public criticism, Gessler 
abandoned the effort.2 


In Hancock County, Georgia, the ma-
jority-white Board of Elections used 
challenge procedures in the weeks 
leading up to a 2015 municipal elec-
tion to challenge 174 voters — nearly 
20 percent of the town of Sparta’s 
electorate. The majority of the 
challenged voters were Black. Some 
of the challenges were based on 
as little evidence as a discrepancy 
between a voter registration address 
and an address record in a flawed 
driver’s license database. Other chal-
lenges were based on second-hand 
claims that a voter had moved out 
of the county.3 After being sued, the 
county agreed to reinstate wrongful-
ly challenged voters who had been 
removed from registration lists.4 


Iowa’s former secretary of state, 
Matt Schultz, tried to use challenges 


to remove suspected noncitizens 
from the rolls, but he was blocked by 
a court.5 


And in North Carolina, a federal 
court ruled in 2016 that local 
boards of elections likely violated 
the NVRA (52 U.S.C. § 20507(c)
(2)(A)) when they systematically 
purged hundreds of voters through 
citizen-initiated challenge proce-
dures fewer than 90 days before the 
general election. The judge based 
her ruling on the systematic purge 
occurring within the prohibited 
window, but she also remarked that 
the challenge process, which allows 
voters to be removed if they do not 
show up at a hearing upon being 
challenged based on second-hand 
evidence of a move, seemed “in-
sane.”6 Nevertheless, state lawmak-
ers expressly rejected legislation 
that would have made it more 
difficult to sustain a voter challenge 
on this basis.7 


1    Nicholas Riley, Voter Challengers (New York: Brennan Center for Justice, August 2012), https://www.brennancenter.org/sites/default/files/legacy/publications/Vot-
er_Challengers.pdf. 


2    “Scott Gessler Decides Not To Proceed With Voter Purge After All,” HuffPost, September 12, 2012, https://www.huffingtonpost.com/2012/09/10/scott-gessler-de-
cides-not_n_1871524.html.


3    Complaint, Georgia NAACP et al v. Hancock County Bd. Of Elec. and Registration, No. 5:15-cv-00414 (M.D. Ga. Filed Nov. 3, 2015), https://lawyerscommittee.org/
wp-content/


4   Kathleen Foody, “Georgia County Agrees to Restore Black Voters’ Rights,” Associated Press, March 8, 2017, https://www.usnews.com/news/best-states/georgia/arti-
cles/2017-03-08/georgia-county-to-restore-black-voters-rights-under-us-law. uploads/2016/01/Hancock-Co-Complaint.pdf.


5   Ruling, Am. Civ. Liberties Union v. Schultz, No. CV00931 (Iowa D. Polk March 5, 2014).
6   “North Carolina Voter Challenge Process Seems ‘Insane,’ Judge Says,” Associated Press, November 2, 2016, https://www.cbsnews.com/news/north-carolina-voter-chal-


lenge-process-seems-insane-judge. 
7   H. 303, Sess. 2017 (N.C. 2017), https://www2.ncleg.net/BillLookup/2017/H303.
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Solutions


While no one disputes the rolls should be accurate, voters 
should be protected from wrongful purges. There are 
several ways to safeguard voters from overly aggressive list 
maintenance: 


  Enforce the National Voting Registration Act’s 
Protections.  
The NVRA permits an aggrieved voter to sue if a juris-
diction has been informed of a possible violation and 
does not correct it in a set period of time. Litigation to 
enforce the NVRA is especially crucial in a time when 
the Justice Department is unlikely to enforce voter 
protections and outside groups are agitating for more 
aggressive purges. Of course, most voters do not have the 
expertise or resources to bring such litigation. There-
fore it is critically important that civil rights and other 
pro-voter organizations rigorously monitor purge activity 
and have the wherewithal to sue when necessary.


  States Should Enact Laws That Provide Even More 
Protections than the National Voter Registration 
Act.  
While the NVRA includes critical voter protections, 
states should do more. For example, the NVRA requires 
that voters suspected of moving from the jurisdiction 
receive notice of their possible removal. Not surpris-
ingly, most states do not provide notice beyond what 
is federally required. For example, most states do not 
provide notice to voters purged based on death or a 
disenfranchising conviction, and many of those states 
that do provide notice in these circumstances do so 
only after the fact. States should surpass these minimal 
standards. No matter the reason, all voters should be in-
formed in advance of their possible deletion and should 
be provided easy mechanisms for correcting errors on or 
before Election Day. 


  Enact Automatic Voter Registration.  
Automatic voter registration is a popular reform that 
minimizes errors, saves money, and increases registra-
tion of eligible citizens. Automatic voter registration 
has two key features: (1) eligible citizens are regis-
tered unless they affirmatively decline; and (2) voter 
registration information is electronically transferred 
from a government office to election officials instead 
of relying on pen and paper. Currently, 12 states plus 
the District of Columbia have approved automatic 
voter registration.129 In addition to adding more voters 
to the rolls, automatic voter registration also catches 
more address updates, reducing the need for change-
of-address voter purges. 
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Endnotes


1  In the two-year election cycle ending in 2008, the Brennan Center found the median jurisdiction purged 6.2 per-
cent of voters. For the two years ending in 2016, this study finds that the purge rate of the median jurisdiction had 
increased to 7.8 percent. We examined 49 states because North Dakota has no advance voter registration require-
ment and thus does not have required voter registration lists to purge. The state does keep records of individuals 
who vote, but it is not necessary to be on any registration list at the time of voting to cast ballots. Although there are 
other impediments to voting in North Dakota, including a strict photo ID law, voters do not face barriers related to 
voter registration in the state.


2  We assessed 49 states on the following criteria: First, whether the state used the Interstate Voter Registration Cross-
check program in a way that is problematic or not compliant with the NVRA. We found five states deficient in this 
category. Second, whether the state makes readily available lists of purged voters. We found 49 states deficient in 
this category (at least 10 states have statutory requirements for making some names of purged voters available, but 
all fail to do so in practice). Third, whether states provide prior notice to all voters purged on the basis of death, 
felony conviction, or noncitizenship. We found 49 states deficient in this category (21 states have statutory require-
ments whereby voters purged on the basis of death or felony conviction receive notice before or after the purge, 
but no state requires prior notice to voters purged for both categories). For additional recommendations to guard 
against unlawful or problematic voter purges and why they are important, see Myrna Pérez, Voter Purges (New York: 
Brennan Center for Justice, September 2008), 25-31, https://www.brennancenter.org/sites/default/files/legacy/pub-
lications/Voter.Purges.f.pdf. 


3  Calculated from total numbers reported to the Elections Assistance Commission in 2008 and 2016. Compare 
U.S. Election Assistance Commission, 2008 Election Administration and Voting Survey, https://www.eac.gov/
research-and-data/2008-election-administration-voting-survey/, and U.S. Election Assistance Commission, 2016 
Election Administration and Voting Survey, https://www.eac.gov/research-and-data/2016-election-administra-
tion-voting-survey/.


4  These previously covered areas had median purge rates of 9.5 percent, while noncovered jurisdictions had median 
purge rates of 7.5 percent.


5  The median county purge rate in the 2008-10 election cycle was 8.4 percent. But in the election cycle including the 
Shelby County decision, 2012-14, the purge rate jumped 26 percent to a median county purge rate of 10.6 percent.


6  Myrna Pérez, Voter Purges (New York: Brennan Center for Justice, September 2008), https://www.brennancenter.
org/sites/default/files/legacy/publications/Voter.Purges.f.pdf.


7  Omitting North Dakota, as explained above. 


8  We served public records requests on election officials and their offices at the state and local levels in 22 states and 
sought interviews with election officials in 45. The numbers referenced in the text refer to respondents.


9  U.S. Election Assistance Commission, 2016 Election Administration & Voting Survey, June 2017, https://www.eac.
gov/research-and-data/election-administration-voting-survey/. 


10  Not all jurisdictions report their data consistently. Whenever we make comparisons across time periods, we restrict 
our sample to the counties reporting consistently. For instance, 2,394 jurisdictions report removal data for each of 
the two-year periods ending in 2010, 2012, 2014, and 2016. Our analysis exploring the impact of the end of the 
preclearance condition of the Voting Rights Act looks only at these counties to ensure an apples-to-apples compari-
son.


11  U.S. Election Assistance Commission, 2016 Election Administration & Voting Survey, June 2017, https://www.eac.
gov/research-and-data/election-administration-voting-survey/. Sixteen million is in fact a conservative estimate 
because it includes only voters removed from jurisdictions who reported their data to the EAC in 2016. It therefore 
does not include voters removed during some problematic purges such as that in Kings County (Brooklyn), NY 
(discussed above). 


12  National Voter Registration Act of 1993, H.R. 2, 103rd Cong. (1993), 52 U.S.C. § 20507, is the main source of 



https://www.brennancenter.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf

https://www.brennancenter.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf

https://www.eac.gov/research-and-data/2008-election-administration-voting-survey/

https://www.eac.gov/research-and-data/2008-election-administration-voting-survey/

https://www.eac.gov/research-and-data/2016-election-administration-voting-survey

https://www.eac.gov/research-and-data/2016-election-administration-voting-survey

https://www.brennancenter.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf

https://www.brennancenter.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf

https://www.eac.gov/research-and-data/election-administration-voting-survey/

https://www.eac.gov/research-and-data/election-administration-voting-survey/

https://www.eac.gov/research-and-data/election-administration-voting-survey/

https://www.eac.gov/research-and-data/election-administration-voting-survey/





VOTER PURGES: A GROWING THREAT TO THE RIGHT TO VOTE |  13


federal requirements. For more information on federal law around purges, see Appendix A.


13  Some states are not required to follow the National Voter Registration Act. The NVRA exempts the following states 
from its purge protocols because those states had Election-Day registration or lacked voter-registration require-
ments on or after August 1, 1994: Idaho, Minnesota, New Hampshire, North Dakota, Wisconsin, and Wyoming. 
National Voter Registration Act of 1993, H.R. 2, 103rd Cong. (1993) 52 U.S.C. § 20504(b). This reflects Congress’s 
assessment that purge consequences are much less grave in a state that permits anyone eligible who is not on the 
registration rolls to register and vote on Election Day.


14  “Criminal Disenfranchisement Laws Across the United States,” Brennan Center for Justice, last modified April 18, 
2018, https://www.brennancenter.org/criminal-disenfranchisement-laws-across-united-states. 


15  Ala. Code § 17-4-3(a) (requiring removal “whenever…a person registered to vote in that county has…been declared 
mentally incompetent”); Ariz. Rev. Stat. Ann. § 16-165(C) (requiring removal “[w]hen proceedings…result in a 
person being declared incapable of taking care of himself and managing his property, and for whom a guardian 
of the person and estate is appointed, result in such person being committed as an insane person”); Del. Code 
Ann. tit. 15, §§ 1701(a), 1702 (requiring removal of “person adjudged mentally incompetent…[which] refers to a 
specific finding in a judicial guardianship or equivalent proceeding, based on clear and convincing evidence that the 
individual has a severe cognitive impairment which precludes exercise of basic voting judgment”); Fla. Stat. Ann. § 
98.075(4) (requiring removal for “registered voters who have been adjudicated mentally incapacitated with respect 
to voting and who have not had their voting rights restored”); Ga. Code Ann. § 21-2-231(b) (requiring removal 
“[of those] who were declared mentally incompetent during the preceding calendar month in the county and whose 
voting rights were removed”); Haw. Rev. Stat. Ann. § 11-23(a) (requiring removal “[of person] adjudicate[ed] as an 
incapacitated person under the provisions of chapter 560…[if ] after the investigation the clerk finds that the per-
son…lacks sufficient understanding or capacity to make or communicate responsible decisions concerning voting”); 
Iowa Code Ann. § 48A.30(1)(e) (requiring removal “[if ] [t]he clerk of the district court or the state registrar sends 
notice that the registered voter has been declared a person who is incompetent to vote under state law”); Ky. Rev. 
Stat. Ann. § 116.113(2) (requiring removal “[u]pon receipt of notification from the circuit clerk that a person has 
been declared incompetent”); La. Stat. Ann. § 18:172 (requiring removal “[after] judgment of full interdiction or a 
limited interdiction for mental incompetence which specifically suspends the right to register and vote and which 
has become definitive”); Code Me. R. tit. 29-250 Ch. 505, § 1(B) (requiring removal “[if ] the municipality receives 
notice indicating that a registrant has been placed under guardianship due to mental illness”); Md. Code Ann., 
Elec. Law §§ 3-102(b)(2), 3-501 (requiring removal “[if person] is under guardianship for mental disability and a 
court of competent jurisdiction has specifically found by clear and convincing evidence that the individual cannot 
communicate, with or without accommodations, a desire to participate in the voting process”); Minn. Stat. Ann. § 
201.145 (requiring removal “[of persons] under a guardianship in which a court order revokes the ward’s right to 
vote or where the court has found the individual to be legally incompetent to vote”); Miss. Code. Ann. § 23-15-
153(1) (requiring removal “[of voters who have] received an adjudication of non compos mentis”); Mo. Ann. Stat. 
§ 115.199 (requiring removal “of voters…adjudged incapacitated”); Mont. Code Ann. § 13-2-402(3) (requiring 
removal “[if ] the elector is of unsound mind as established by a court”); Neb. Rev. Stat. Ann. §§ 32-313(1), 32-
326 (requiring removal “[of person] who is non compos mentis”); Nev. Rev. Stat. Ann. § 293.540(2)(b) (requir-
ing removal “[if ] the county clerk is provided a certified copy of a court order stating that the court specifically 
finds by clear and convincing evidence that the person lacks the mental capacity to vote because he or she cannot 
communicate, with or without accommodations, a specific desire to participate in the voting process”); N.M. Stat. 
Ann. § 1-4-26 (requiring removal “[w]hen in proceedings held pursuant to law, the district court determines that a 
mentally ill individual is insane as that term is used in the constitution of New Mexico”); N.Y. Elec. Law § 5-400(1)
(c) (requiring removal “[of voter who] has been adjudicated an incompetent”); Ohio Rev. Code Ann. § 3503.18(B) 
(requiring removal of persons “who have been adjudicated incompetent for the purpose of voting, as provided in 
section 5122.301 of the Revised Code”); Okla. Stat. Ann. tit. 26, § 4-120.5 (requiring removal “of all persons who 
have been adjudged incapacitated”); S.C. Code Ann. § 7-5-340(1)(b) (requiring removal “if the elector is adjudicat-
ed mentally incompetent by a court of competent jurisdiction”); S.D. Codified Laws § 12-4-18 (requiring removal 
“of persons declared mentally incompetent”); Tex. Elec. Code Ann. § 16.031(a)(3) (requiring removal “on receipt 
of…an abstract of a final judgment of the voter’s total mental incapacity, partial mental incapacity without the 
right to vote…or disqualification under Section 16.002”); Wash. Rev. Code Ann. § 29A.08.515 (requiring remov-
al “[u]pon receiving official notice that a court has imposed a guardianship for an incapacitated person and has 
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determined that the person is incompetent for the purpose of rationally exercising the right to vote, under chapter 
11.88 RCW”); W.Va. Code, § 3-2-23(3) (requiring removal “[u]pon receipt of a notice from the appropriate court 
of competent jurisdiction of a determination of a voter’s mental incompetence”); Wis. Stat. Ann. §§ 6.03, 6.48, 
6.935 (requiring removal “[through challenge] [of a]ny person who is incapable of understanding the objective of 
the elective process or who is under guardianship, unless the court has determined that the person is competent to 
exercise the right to vote”); W.S.1977 §§ 22-3-102(a)(iv), 22-3-115(a)(iv) (requiring removal “[of person] currently 
adjudicated mentally incompetent”). Additional states provide for loss of eligibility on these grounds but do not 
specifically describe the manner of removal. See Michelle Bishop, “Disability Is No Reason to Strip a Person’s Voting 
Rights,” HuffPost, May 12, 2018, https://www.huffingtonpost.com/entry/opinion-bishop-disability-voters_us_5af-
5b085e4b0e57cd9f9042f. 


16  See Doe v. Rowe, 156 F. Supp.2d 35 (D. Me. 2001); Minnesota Voters Alliance v. Ritchie, 890 F.S. 2d 1106 (Au-
gust 17, 2012); in re Guardianship of Brian W. Erickson, 4th Judicial District, Dist. Ct., Probate/Mental Health 
Division (October 12, 2012); see also Matt Vasilogambros, “Thousands Lose Right to Vote Under ‘Incompetence’ 
Laws,” HuffPost, March 21, 2018, https://www.huffingtonpost.com/entry/thousands-lose-right-to-vote-under-in-
competence-laws_us_5ab25f7ce4b004fe24699810. 


17  E.g., Alaska Stat. Ann. § 15.07.130(c) (requiring use of information from bureau of vital statistics); Wash. Rev. 
Code Ann. § 29A.08.510(2) (permitting use of obituaries); Tex. Elec. Code Ann. § 16.001 (requiring use of Social 
Security Administration information). 


18  Montana Code Ann. § 13-2-220.


19  Conn. Gen. Stat. § 9-32.


20  Ga. Code Ann. § § 21-1-231(a.1)(b) (requiring clerk of superior court to forward noncitizen jury declinations and 
requiring election officials to remove names from voter list, La. Stat. Ann. § 18:178 (requiring clerk of the court 
to provide names of individuals who respond to jury notices saying they are noncitizens to Department of State); 
Minn Stat. Ann. § 201.145 (requiring county auditor to send to county attorney list of names of individuals who 
are registered to vote and not citizens); Tenn. Code Ann. § 2-2-141 (requiring coordinator of elections to compare 
registration list with Department of Safety database to ensure non-United States citizens are not registered to vote); 
Tex. Elec. Code Ann. § 16.0332 (requiring registrar to initiate voter removal process for voters for whom the regis-
trar receives a notice of disqualification or excusal from jury service because of citizenship status); Va. Code Ann. § 
24.2-404(A)(4) (requiring registrars to delete record of registered voters known not to be a citizen from reports of 
Department of Motor Vehicles or Systematic Alien Verification for Entitlements Program).


21  Throughout this document we report median removal rates. The median is the appropriate measure of central ten-
dency because of how the removal rate data are distributed. Because some jurisdictions have very high removal rates, 
while most are clustered close to the lower bound of zero, using the mean would artificially bias reported numbers 
upward.


22  “About Section 5 of the Voting Rights Act,” The United States Department of Justice, accessed May 24, 2018, 
https://www.justice.gov/crt/about-section-5-voting-rights-act.


23  Shelby County v. Holder, 570 U.S. 2 (2013).


24  Between the presidential elections of 2008 and 2012, the median two-year removal rate for both previously covered 
and noncovered jurisdictions was 7.5 percent. Throughout this section, we limit our analysis to jurisdictions that 
reported removal rates for each of the two-year periods ending 2010, 2012, 2014, and 2016. Kings County, New 
York, for instance, did not report removal rates for the two years ending 2016 and thus is excluded from the entire 
pre/post Shelby analysis. It is important to note that this does not meaningfully impact our analysis: The median 
removal rate in 2016 for counties that reported their data each year was 7.9 percent compared to 7.6 percent for 
jurisdictions that reported their data in 2016 but also failed to do so in at least one other year. To maintain con-
sistency with discussions of two-year removal rates elsewhere in this report, we continue to use two-year removal 
rates here. For instance, Escambia County, Florida, removed 0.42 percent of its voters between 2008 and 2010, and 
0.42 percent again between 2010 and 2012. Here we call their median two-year removal rate 0.42 percent. Their 
four-year removal rate would, of course, be higher. We group the data into four-year buckets because of the natural 
variation in removal rates between presidential and nonpresidential election cycles.
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25  Formerly covered jurisdictions are disproportionately located in the southeastern part of the country. We considered 
the possibility that the increased purge rate is attributable to some regional factor or factors aside from the lifting of 
the preclearance requirements. To control for this, we repeated the above analysis but restricted our sample to just 
those states in the Southeast (AL, FL, GA, KY, MS, NC, SC, TN, VA, and WV). Among jurisdictions in the South-
east that consistently reported their data, 461 counties were covered under the Voting Rights Act and 388 were not. 
We found that even within the Southeast, formerly covered jurisdictions increased their purge rates more than their 
noncovered peers. In fact, noncovered jurisdictions in the Southeast did not increase their removal rates between the 
two periods. The increase in removal rates in previously covered jurisdictions in this region mirrored those of the 
group of covered jurisdictions as a whole:


Federal Election 2008-12 Federal Election 2012-16


Previously Covered 7.2% 9.7%


Not Covered 6.6% 6.6%
 
Nor can the difference in purge rate be explained by differences in partisan tendency. Formerly covered counties are 
more Republican-leaning than the nation as a whole. Within counties that reported data consistently to the EAC, 
President Donald Trump received 51 percent of the ballots cast in counties that required preclearance prior to Shel-
by, but just 46 percent of the ballots cast in noncovered jurisdictions. To test the possibility that Republican-leaning 
counties were more likely to increase their removal rates regardless of their status under the Voting Rights Act, we 
compared the 409 previously covered jurisdictions that Trump received more votes than Hillary Clinton to the 
1,594 noncovered jurisdictions in which he did so.


Federal Election 2008-12 Federal Election 2012-16


Previously Covered 7.3% 9.4%


Not Covered 7.5% 7.4%
  
Removal rates in noncovered jurisdictions that Trump won did not increase their removal rates at all. Trump-sup-
porting jurisdictions that were previously covered, however, increased their removal rates substantially. Clearly, the 
increase in removal rates among the jurisdictions that were covered under the VRA was not a function of an elec-
torate likely to support Donald Trump. Sources: Townhall.com, https://townhall.com/election/2016/president; and 
SouthEastern Division of the Association of American Geographers, http://sedaag.org. 


26  See Appendix B.


27  See Appendix C. While not a perfect predictor because there are many reasons why a voter might cast a provisional 
ballot, our finding that high provisional ballot numbers are probative as to the existence of a purge are corroborat-
ed by other experts in the field. See, for example, U.S. Commission on Civil Rights, Briefing Report: Department 
of Justice Voting Rights Enforcement for the 2008 U.S. Presidential Election (Washington: July 2009) (summarizing 
testimony of Dan Tokaji), http://www.usccr.gov/pubs/DOJVotingRights2008PresidentialElection.pdf. 


28  Tim Reid and Grant Smith, “Missing Hyphens Will Make It Hard for Some People to Vote in U.S. Election,” 
Reuters, April 11, 2018. https://www.reuters.com/article/us-usa-election-laws/missing-hyphens-will-make-it-hard-
for-some-people-to-vote-in-u-s-election-idUSKBN1HI1PX. Georgia’s practice of purging voters on the basis of 
not voting was also challenged. See Georgia State Conf. of the NAACP v. Kemp, No. 2:16-cv-219, filed Sept. 14, 
2016 (N.D. Ga.); Common Cause v. Kemp, No. 1:16-cv-00452, filed Feb. 10, 2016 (N.D. Ga.). See also Tony 
Pugh, “Georgia Secretary of State Fighting Accusations of Disenfranchising Minority Voters,” McClatchy, October 
7, 2016, http://www.mcclatchydc.com/news/politics-government/article106692837.html; Regina Willis, “More 
Than 380,000 Georgia Voters Receive ‘Purge Notice,’” Rewire.News, July 21, 2017, https://rewire.news/arti-
cle/2017/07/21/more-380000-georgia-voters-received-purge-notice/. 


29  Overall, 54% of voters lived in counties in which the removal rate increased. Numbers are drawn from counties that 
reported data in both 2010 and 2014, a set representing 94% of total Texas voters. 


30  Veasey v. Perry, 71 F.Supp.3d 627 (S.D. Tex. 2014). 
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31  Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc) cert. denied, 137 S. Ct. 612 (2017).


32  National Voter Registration Act of 1993, H.R. 2, 103rd Cong. (1993), 52 U.S.C. § § 20507(b), (c)(2), (d)(2).


33  Holly Dickson (Legal Director, Arkansas Civil Liberties Union Foundation) to Hon. Mark Martin (Arkansas Secre-
tary of State), October 31, 2016, 3, https://www.acluarkansas.org/sites/default/files/field_documents/369.pdf; John 
Lyon, “Hutchinson: Clerks Should Lean Toward Letting People Vote,” Arkansas News, August 4, 2016, http://www.
arkansasnews.com/news/20160804/hutchinson-clerks-should-lean-toward-letting-people-vote. 


34  In Arkansas, those convicted of a felony are ineligible to vote “unless the person’s sentence has been discharged or the 
person has been pardoned.” Ark. Const. Amend. 51, § 9(a)(1).


35  More than 4,000 people were incorrectly included on the list. See John Lyon, “Hutchinson: Clerks Should Lean 
Toward Letting People Vote,” Arkansas News, August 4, 2016, http://www.arkansasnews.com/news/20160804/
hutchinson-clerks-should-lean-toward-letting-people-vote. Pulaski County found that at least 300 of the 1,800 Pu-
laski County residents on the list belonged to people who were “completely innocent.” Matthew Mershon, “Pulaski 
Co. Clerk Says Sec. of State Needs to Take Responsibility in Possible Voter Purge,” KATV, August 13, 2016, http://
katv.com/news/local/pulaski-co-clerk-says-sec-of-state-needs-to-take-responsibility-in-possible-voter-purge.


36  See Benjamin Hardy, “Data Mix-Up from Ark. Secretary of State Purges Unknown Number of Eligible Voters,” 
Arkansas Blog, Arkansas Times, July 25, 2016, https://www.arktimes.com/ArkansasBlog/archives/2016/07/25/data-
mix-up-from-ark-secretary-of-state-purges-unknown-number-of-eligible-voters; Brenda Blagg, “Taking a Vote: State 
Botches Inmate Report to County Clerks,” Between the Lines, Northwest Arkansas Democrat-Gazette, July 27, 2016.


37  See Benjamin Hardy, “Data Mix-Up from Ark. Secretary of State Purges Unknown Number of Eligible Voters,” 
Arkansas Blog, Arkansas Times, July 25, 2016, https://www.arktimes.com/ArkansasBlog/archives/2016/07/25/data-
mix-up-from-ark-secretary-of-state-purges-unknown-number-of-eligible-voters.


38  See Brian Fanney, “20,000 Cases Erroneously Listed Felonies,” Arkansas Democrat-Gazette, Sep. 3, 2016, https://
www.pressreader.com/usa/arkansas-democrat-gazette/20160903/281496455722563.


39  Jason Kennedy (Assistant Chief Deputy Clerk, Pulaski County, Arkansas), interview by Brennan Center for Justice, 
June 8, 2018.


40  See Julián Aguilar, “Voter Purge Bill Raises Concerns After Living Flagged as Possibly Dead,” The Texas Tribune, 
September 12, 2012, https://www.texastribune.org/2012/09/12/concerns-raised-after-living-voters-flagged-dead/.


41  2011 Tex. Sess. Law Serv. Ch. 683 (H.B. 174), https://capitol.texas.gov/tlodocs/82R/billtext/pdf/HB00174F.pd-
f#navpanes=0.


42  See Myrna Pérez, Voter Purges (New York: Brennan Center for Justice, September 2008), 20 https://www.brennan-
center.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf.


43  See Defendant Andrade’s Notice Of Withdrawal, Plea To The Jurisdiction, And Motion To Dissolve The Temporary 
Restraining Order, Moore v. Morton, No. D-1-GN-12-002923 (Dist. Ct. Travis Cnty. Tex. Sept. 21, 2012). See 
also Chuck Lindell, “State Settles Lawsuit on ‘Dead’ Voter Purge,” American-Statesman, October 3, 2012, https://
www.statesman.com/news/state--regional-govt--politics/state-settles-lawsuit-dead-voter-purge/n1zTG10Yiyob-
ma3AlT7QSJ/.


44  Corrie MacLaggan, “Texas Voter Purge Lawsuit Ends with Clarification Memo on Process for Clearing Rolls,” Reu-
ters, October 3, 2012, https://www.huffingtonpost.com/2012/10/03/texas-voter-purge-lawsuit_n_1937564.html. 


45  Lise Olsen, “Texas’ voter purge made repeated errors,” Houston Chronicle, November 2, 2012, https://www.chron.
com/news/politics/article/Texas-voter-purge-made-repeated-errors-4001767.php. 


46  Ibid.


47  See Notice to the Court of Rule 11 Agreement, Moore v. Morton, No. D-1-GN-12-002923 (Dist. Ct. Travis Cnty. 
Tex. Oct. 3, 2012); see also Chuck Lindell, “State Settles Lawsuit on ‘Dead’ Voter Purge,” American-Statesman, 
October 3, 2012, https://www.statesman.com/news/state--regional-govt--politics/state-settles-lawsuit-dead-voter-
purge/n1zTG10Yiyobma3AlT7QSJ/. 
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Appendix A: Federal Statutory Regulation of Voter Purge Practices


Purge practices are regulated by a combination of federal and state law. Below is a summary of federal statutes: 


V O T I N G  R I G H T S  A CT


As a general matter, the Voting Rights Act (VRA), 52 U.S.C. § 10301 et seq, prohibits discrimination in voting. The 
Supreme Court has held that this prohibition applies to purges.1 Prior to 2013, certain jurisdictions were required to seek 
federal preclearance of purge practices before they were implemented.2 However, the formula by which these jurisdictions 
were covered was invalidated in Shelby County v. Holder,3 effectively ending preclearance until Congress issues a new 
formula. Purge practices must still comply with Section 2 of the VRA, which bans discriminatory voting practices.4 


N A T I O N A L  V O T E R  R E G I S T R A T I O N  A CT


The National Voter Registration Act (NVRA) is the most comprehensive federal law regulating voter purges and applies 
to 44 states. Six states (Idaho, Minnesota, New Hampshire, North Dakota, Wisconsin, and Wyoming) are exempt be-
cause they had election day registration or no voter registration as of the date provided by the NVRA. These exemptions 
make sense because purge consequences are much less grave in a state that permits anyone eligible who is not on the 
registration rolls to register and to vote on Election Day (or does not require them to register in order to vote).


The law discusses five categories of removal from voter rolls: (1) request of the registrant; (2) disenfranchising criminal 
conviction; (3) mental incapacity; (4) death; and (5) change in residence.5 The NVRA sets forth a series of specific re-
quirements that apply to purges of registrants believed to have changed residence.6 


The law also contains a series of additional proscriptions on state practices. For example, it provides that list maintenance 
must be uniform, nondiscriminatory, and in accordance with the Voting Rights Act.7 It also prohibits systematic voter 
purges (those programs that remove groups of voters at once) within 90 days of a federal election.8 The Act also has pro-
visions that apply on Election Day if a voter has changed address. Voters who have moved within a jurisdiction are per-
mitted to vote at either their new or old polling place (states get to choose), while purged voters — mistakenly believed 
to have moved — who show up on Election Day have the right to correct the error and cast a ballot that will count.9  


H E L P  A M E R I C A  V O T E  A CT


The Help America Vote Act of 2002 (HAVA) reaffirms the requirements of the NVRA and contains additional regu-
lations for voter list maintenance.10 For example, HAVA requires states to create statewide voter registration databases 
with unique identifiers for registered voters.11 The law also requires states to attempt to verify the validity of information 
submitted by voter registration applicants.12  HAVA also ensures that certain voters, including those who do not appear 
on poll books, are permitted to vote provisional ballots at minimum.13  


1  Young v. Fordice, 520 U.S. 273 (1997).
2  52 U.S.C. § 10304.
3  570 U.S.C. 2 (2013).
4  52 U.S.C. § 10301(a).     
5  52 U.S.C. § 20507(a).
6  See 52 U.S.C. § 20507(d)(1).
7  52 U.S.C. § 20507(b)(1).
8  52 U.S.C. § 20507(c)(2)(A).
9  52 U.S.C. § 20507(e).
10  52 U.S.C. § 21083(a).
11  52 U.S.C. § 21083(a)(5)(A).
12  52 U.S.C. § 21083(a)(5)(B).
13  52 U.S.C. § 21082.
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Appendix B: What Explains a Jurisdiction’s Purge Rate?


Removal Rate Removal Rate


D (Preclearance Condition Lifted) 0.0150***
(0.00166)


D (Preclearance Condition Lifted) * D (2014) 0.0240***
(0.00207)


D (Preclearance Condition Lifted) * D (2016) 0.00605***
(0.00193)


Median Age -0.000600***
(0.000168)


-0.000601***
(0.000169)


Percent of Residents Who Moved in Past Year 0.0582***
(0.0124)


0.0578***
(0.0124)


Log (Median Income) 0.00639**
(0.00283)


0.00625**
(0.00283)


Log (Voting Age Population) -0.000184***
(0.000608)


-0.000182***
(0.000608)


Log (Percent Black) -0.00124***
(0.000362)


-0.00125***
(0.000362)


D (Secretary of State Appointed by Governor) 0.00634***
(0.00187)


0.00636***
(0.00187)


D (Secretary of State Appointed by Legislature) 0.0168***
(0.00202)


0.0168***
(0.00202)


D (State Legislature Controlled by Republicans) 0.0138***
(0.00122)


0.0138***
(0.00122)


Constant 0.0339
(0.0293)


0.0353
(0.0293)


Observations
R-squared


9,057
0.069


9,057
0.073


Robust standard errors in parentheses, clustered by county. 
Year dummies not shown.
*** p<0.01, ** p<0.05, * p<0.1
Notes: Data are from the 2010, 2012, 2014, and 2016  
reporting periods. Includes jurisdictions that reported in  
each time period. 
Sources: U.S. Election Assistance Commission, U.S. Census 
Bureau: American Community Survey 5-Year Estimates,  
National Conference of State Legislatures
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Appendix C: Relationship Between Purge Rates and Provisional Ballot Rates


Regression analysis shows that the higher a covered county's purge rate the higher their provisional ballot rate. Each 1 
percent increase in removal rates was associated with an additional 1.8 provisional ballots for every 10,000 ballots cast. 
Although this number is small, the median for these jurisdictions in the 2012 presidential election was fewer than 1 pro-
visional ballot per 10,000 cast. Importantly, this statistically significant relationship holds even after controlling for other 
sociodemographic factors such as population, turnout rate, racial composition, political orientation, and implementation 
of strict voter ID requirements. 


As with any statistical study of this sort, it is impossible to determine whether the increase in purge rates in any particular 
county is responsible for an increase in provisional ballots.  However, a closer look at the numbers in a few jurisdictions 
suggests how this relationship might work.


Shelby County, Alabama, the jurisdiction at issue in Shelby County v. Holder, is illustrative. After preclearance ended in 
2013, the county’s removal rate more than doubled, from 5.0 percent to 10.4 percent. In 2014, more than 18 percent of 
the county’s voters were purged. In 2012, the provisional ballot rate was 0.15 percent, virtually identical to the national 
average of 0.16 percent. Following years in which the county purged an average of 10 percent of voters, the provisional 
ballot rate tripled to 0.45 percent.


Montgomery County, Alabama, also had to seek federal preclearance for purges in the past. From 2009 to 2012, when 
preclearance was required, the average two-year removal rate was 4.7 percent, well below the national average. But after 


Provisional Ballot Rate


Removal Rate 0.0177**
(0.00697)


Turnout Rate -0.00553***
(0.00164)


Log (Median Income) 0.00189***
(0.000504)


Log (Percent Black) -0.000554*
(0.000308)


Log (Percent White) -0.00453***
(0.00132)


D (Implemented Strict Voter ID Requirement) -0.00314
(0.000406)


Constant -0.0185***
(0.00523)


Observations
R-squared


1,854
0.741


Robust standard errors in parentheses, clustered by county. Year and 
state-level dummies not shown.
*** p<0.01, ** p<0.05, * p<0.1
Notes: Data are from the 2010, 2012, 2014, and 2016 reporting periods. In-
cludes jurisdictions covered under Section V of the Voting Rights Act at the 
time of the Shelby County decision in 2013 that reported in each time period.
Sources: U.S. Election Assistance Commission, U.S. Census Bureau:  
American Community Survey 5-Year Estimates, National Conference  
of State Legislatures.







VOTER PURGES: A GROWING THREAT TO THE RIGHT TO VOTE |  27


Shelby County effectively ended preclearance, the removal rates increased dramatically, nearly tripling to 12.0 percent. 
Montgomery County’s numbers are similar to Shelby County’s. In the two years ending in 2014, a period covering the 
cessation of preclearance, Montgomery County had a massive purge in which 21 percent of voters were removed. Subse-
quently, the provisional ballot rate shot up from 0.31 percent in the 2012 presidential election to more than 1 percent in 
the 2016 election.
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Overview


In response to former President Trump’s continued lies about voter fraud, legislators across the country are


aggressively attempting to limit voting access and roll back the gains of an election conducted during a deadly


pandemic. These proposed bills will make it harder to vote, target voters of color, and take aim at the very election


changes — such as mail voting — that made the 2020 election not only successful but possible.


Each year, the Brennan Center publishes regular roundups of voting legislation around the country. In 2021, these


updates have taken on new importance. As of July 14, lawmakers have enacted at least 30 laws with restrictive


provisions in 18 states. Overall, legislators have introduced more than 400 bills with restrictive provisions in 49


states.
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This campaign of voter suppression makes legislation currently before Congress essential. Both the For the


People Act (H.R. 1/S. 1) and the John Lewis Voting Rights Advancement Act would enact commonsense


reforms to make voting easier as well as protect voters of color from racial discrimination in voting.


During the same timeframe, pro-voter legislators, often in the very same state houses, are pushing back, seeking


to make permanent the changes that led to the biggest voter turnout in over a century. Overall, more than 900


bills with expansive provisions have been introduced in 49 states. Of these, at least 54 laws with expansive


provisions have been enacted in 25 states.
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Introduction 


 Amicus the American Center for Law and Justice (ACLJ) is an organization 


dedicated to the defense of constitutional liberties secured by law. Counsel for the 


ACLJ have presented oral argument, represented parties, and submitted amicus 


curiae briefs before the Supreme Court of the United States and numerous federal 


and state courts around the country in cases concerning constitutional issues and 


election law. See, e.g., FEC v. Wis. Right to Life, 551 U.S. 449 (2007); McConnell 


v. FEC, 540 U.S. 93 (2003); Bush v. Gore, 531 U.S. 98 (2000). This brief is filed on 


behalf of over 647,000 supporters of the ACLJ who have expressed their support for 


defending the integrity of elections and the right to vote. 


 Amici Representatives Rick W. Allen, Robert B. Aderholt, Jodey C. 


Arrington, Brian Babin, Jim Banks, Andy Barr, Andy Biggs, Dan Bishop, Lauren 


Boebert, Ted Budd, Ken Calvert, Buddy Carter, Madison Cawthorn, Andrew S. 


Clyde, Rodney Davis, Jeff Duncan, Neal Dunn, Ron Estes, Drew Ferguson, Virginia 


Foxx, Bob Gibbs, Louie Gohmert, Bob Good, Paul A. Gosar, D.D.S., Marjorie 


Taylor Greene, Glenn Grothman, Diana Harshbarger, Vicky Hartzler, Jody Hice, 


Richard Hudson, Ronny L. Jackson, Mike Johnson, Doug Lamborn, Barry 


Loudermilk, Nancy Mace, Mariannette Miller-Meeks, M.D., Alex X. Mooney, 


Ralph Norman, Scott Perry, August Pfluger, Bill Posey, Tom Rice, John Rose, David 
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Rouzer, Chip Roy, Steve Scalise, Austin Scott, Pete Sessions, Adrian Smith, Jason 


Smith, Elise Stefanik, W. Gregory Steube, Claudia Tenney, William Timmons, Tim 


Walberg, Randy Weber, and Joe Wilson are currently serving Members of the 117th 


United States Congress. 


 The proper resolution of this case is a matter of utmost concern to the ACLJ, 


its supporters, and the above-listed Members of Congress because of the case’s 


impact on the ability of the State of Georgia to properly exercise its constitutional 


authority to ensure that its elections are free from fraud and intimidation. 


Additionally, the resolution of this case will likely impact similar pending, and 


future, lawsuits filed around the country.  


Argument 


I. The Elections Clause of the United States Constitution gives state 
legislatures broad authority to regulate the times, places, and manner of 
elections. 


 
 The Constitution’s Elections Clause (Article I, Section 4, Clause 1) states that 


“[t]he Times, Places and Manner of holding Elections for Senators and 


Representatives, shall be prescribed in each State by the Legislature thereof; but the 


Congress may at any time by Law make or alter such Regulations. . . .” This 


provision not only gives state legislatures the authority to prescribe the times, places, 


and manner of elections, but imposes upon them “the duty” to do so. Arizona v. Inter 
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Tribal Council of Ariz., Inc., 570 U.S. 1, 8 (2013) (emphasis added). The Supreme 


Court has noted that “the context of federal elections provides one of the few areas 


in which the Constitution expressly requires action by the States. . . . These Clauses 


are express delegations of power to the States to act with respect to federal 


elections.” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 804-05 (1995) 


(emphasis added). 


 The Court has regularly described the authority delegated to the States by the 


Elections Clause as “a broad power.”1 The Court has often 


recognized the breadth of [the States’ Elections Clause] powers: “It cannot be 
doubted that these comprehensive words embrace authority to provide a 
complete code for congressional elections, not only as to times and places, but 
in relation to notices, registration, supervision of voting, protection of voters, 
prevention of fraud and corrupt practices, counting of votes, duties of 
inspectors and canvassers, and making and publication of election returns; in 
short, to enact the numerous requirements as to procedure and safeguards 
which experience shows are necessary in order to enforce the fundamental 
right involved.” 
 


Roudebush v. Hartke, 405 U.S. 15, 24-25 (1972) (quoting Smiley v. Holm, 285 U.S. 


355, 366 (1932)); Cook, 531 U.S. at 523-24. 


                                                 
1 Tashjian v. Republican Party of Conn., 479 U.S. 208, 217 (1986) (emphasis added); 
Cook v. Gralike, 531 U.S. 510, 523-24 (2001) (same); see also Griffin v. Roupas, 
385 F.3d 1128, 1130 (7th Cir. 2004) (“The Constitution . . . confers on the states 
broad authority to regulate the conduct of elections, including federal ones. . . . [A]n 
unregulated election system would be chaos, [and] state legislatures may without 
transgressing the Constitution impose extensive restrictions on voting.”). 
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 Further, the Court has observed that 


there must be a substantial regulation of elections if they are to be fair and 
honest and if some sort of order, rather than chaos, is to accompany the 
democratic processes. . . . [T]he States have evolved comprehensive, and in 
many respects complex, election codes regulating in most substantial ways, 
with respect to both federal and state elections, the time, place, and manner of 
holding primary and general elections, the registration and qualifications of 
voters, and the selection and qualification of candidates.2 
 


 The Court has noted that the Elections Clause’s assignment of comprehensive, 


primary authority to the States to regulate the times, places, and manner of 


elections—while providing Congress with a residual power to curb any abuses—is 


consistent with the Constitution’s overall system of federalism and separation-of-


powers. The Court has explained that 


[o]utside the strictures of the Supremacy Clause, States retain broad autonomy 
in structuring their governments and pursuing legislative objectives. . . . [The] 
“allocation of powers in our federal system preserves the integrity, dignity, 
and residual sovereignty of the States.” . . . But the federal balance “is not just 


                                                 
2 Storer v. Brown, 415 U.S. 724, 729-30 (1974); see also Anderson v. Celebrezze, 
460 U.S. 780, 788 (1983) (same); Timmons v. Twin Cities Area New Party, 520 U.S. 
351, 358 (1997) (“States may, and inevitably must, enact reasonable regulations of 
parties, elections, and ballots to reduce election- and campaign-related disorder.”); 
Burdick v. Takushi, 504 U.S. 428, 433 (1992) (citations omitted) (“States retain the 
power to regulate their own elections. . . . Common sense, as well as constitutional 
law, compels the conclusion that government must play an active role in structuring 
elections. . . . [T]o subject every voting regulation to strict scrutiny . . . would tie the 
hands of States seeking to assure that elections are operated equitably and 
efficiently.”). 
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an end in itself: Rather, federalism secures to citizens the liberties that derive 
from the diffusion of sovereign power.”3 
 


 Further, the Court noted in an Elections Clause case that it had 


“long recognized the role of the States as laboratories for devising solutions 
to difficult legal problems.” . . . Deference to state lawmaking “allows local 
policies ‘more sensitive to the diverse needs of a heterogeneous society,’ 
permits ‘innovation and experimentation,’ enables greater citizen 
‘involvement in democratic processes,’ and makes government ‘more 
responsive by putting the States in competition for a mobile citizenry.’”  
 


Ariz. State Legislature v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 817 


(2015) (citations omitted); see also Gregory, 501 U.S. at 458; Tex. League of United 


Latin Am. Citizens v. Hughs, 978 F.3d 136, 154 (5th Cir. 2020) (Ho, J., concurring) 


(“The Constitution vests control over federal election laws in state legislatures, and 


                                                 
3 Shelby Cnty. v. Holder, 570 U.S. 529, 543 (2013) (quoting Bond v. United States, 
564 U.S. 211, 221 (2011)); see also U.S. Const. Amend. X (“The powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people.”); Bond v. United States, 
572 U.S. 844, 854 (2014) (“[T]he National Government possesses only limited 
powers; the States and the people retain the remainder. The States have broad 
authority to enact legislation for the public good.”); Gregory v. Ashcroft, 501 U.S. 
452, 457-58, 461-62 (1991) (“‘The powers delegated by the proposed Constitution 
to the federal government are few and defined. Those which are to remain in the 
State governments are numerous and indefinite.’ . . . ‘[T]he Framers of the 
Constitution intended the States to keep for themselves, as provided in the Tenth 
Amendment, the power to regulate elections.’”) (quoting, inter alia, The Federalist 
No. 45); Sugarman v. Dougall, 413 U.S. 634, 647 (1973) (same). 
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for good reason—that’s where we expect the voice of the people to ring most loudly 


and effectively.”).  


 In sum, the Constitution gives the Georgia General Assembly broad authority 


to regulate how Georgia elections will take place, and the statutory provisions 


challenged in this case are well within the State’s power to enact. 


 


II. The Elections Clause gives Congress, not the executive branch or the 
federal courts, the authority to override state laws regulating the times, 
places, and manner of elections if a State abuses its Elections Clause 
power.  


 
 While the Elections Clause provides the state legislatures with primary 


authority to regulate elections, it also “act[s] as a safeguard against manipulation of 


electoral rules by politicians and factions in the States” by permitting citizens to 


“seek Congress’ correction of regulations prescribed by state legislatures.” Ariz. 


State Legislature, 576 U.S. at 814-15, 824. “[T]he Framers created a safeguard 


against state abuse by giving Congress the power to ‘by Law make or alter such 


Regulations.’ . . . [T]he Framers’ overriding concern was the potential for States’ 


abuse of the power to set the ‘Times, Places and Manner’ of elections.” U.S. Term 


Limits, 514 U.S. at 808-09. 


 The Constitution’s drafters anticipated that there would often be contentious 


political disputes over the setting of election-related rules, and they extensively 
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debated whether—and the extent to which—Congress should be given supervisory 


authority over state election time, place, and manner laws. Rucho v. Common Cause, 


139 S. Ct. 2484, 2495-96 (2019). “Antifederalists predicted that Congress’s power 


under the Elections Clause would allow Congress to make itself ‘omnipotent,’ 


setting the ‘time’ of elections as never or the ‘place’ in difficult to reach corners of 


the State. Federalists responded that . . . the revisionary power was necessary to 


counter state legislatures set on undermining fair representation.” Id. at 2495.  


 The Constitution’s drafters ultimately provided Congress with a revisionary 


power out of a concern that “a State would refuse to provide for the election of 


representatives to the Federal Congress.” Inter Tribal Council, 570 U.S. at 8 (quoting 


The Federalist No. 59). The Supreme Court has emphasized that legislatures—not 


courts (or executive branch officers)—have been entrusted with the constitutional 


authority to determine the times, places, and manner of elections: 


The Framers . . . settled on a characteristic approach, assigning the issue to 
the state legislatures, expressly checked and balanced by the Federal 
Congress. As Alexander Hamilton explained, “it will . . . not be denied that a 
discretionary power over elections ought to exist somewhere. It will, I 
presume, be as readily conceded that there were only three ways in which this 
power could have been reasonably modified and disposed: that it must either 
have been lodged wholly in the national legislature, or wholly in the State 
legislatures, or primarily in the latter, and ultimately in the former.” The 
Federalist No. 59, p. 362 (C. Rossiter ed. 1961). At no point was there a 
suggestion that the federal courts had a role to play. Nor was there any 
indication that the Framers had ever heard of courts doing such a thing. 
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Rucho, 139 S. Ct. at 2496 (emphasis added).  


 Congress has exercised its Elections Clause authority on occasion. Id. at 2495 


(discussing examples). The Supreme Court has emphasized, however, that “basic 


principles of federalism embodied in the Constitution” dictate that federal courts 


should assume that Congress has not “radically readjust[ed] the balance of state and 


national authority” unless it is clear that Congress has intended to do so. Bond, 572 


U.S. at 857-59; Gregory, 501 U.S. at 460-61. Although the Voting Rights Act (VRA) 


“represents an ‘extraordinary departure from the traditional course of relations 


between the States and the Federal Government,’” Shelby Cnty., 570 U.S. at 545 


(citations omitted), the statute does not wholly displace the broad discretion of the 


States to regulate elections through non-discriminatory time, place, and manner 


rules. See Brnovich v. DNC, Nos. 19-1257 and 19-1258, 2021 U.S. LEXIS 3568 at 


*35 (U.S. July 1, 2021) (“We doubt that Congress intended to uproot facially neutral 


time, place, and manner regulations that have a long pedigree or are in widespread 


use in the United States.”). 


 In light of the Constitution’s delegation of the power to regulate elections to 


the state legislatures—and delegation of the power to curb potential abuses to 


Congress—courts must “give appropriate weight” to the “important state interests” 


that an election regulation serves. Id. at *48. “The Constitution provides that state 
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legislatures—not federal judges, not state judges, not state governors, not other state 


officials—bear primary responsibility for setting election rules.” DNC v. Wis. State 


Legis., 141 S. Ct. 28, 2020 U.S. LEXIS 5187 at *29-30 (U.S. Oct. 26, 2020) 


(Gorsuch, J., concurring in denial of application to vacate stay) (emphasis added). 


“Assessing the complicated tradeoffs involved in changing or retaining . . . election 


rules . . . is primarily the responsibility of state legislatures and falls outside the 


competence of federal courts.” Id. at *32-33 (Kavanaugh, J., concurring in denial of 


application to vacate stay). 


 Last year, the U.S. Court of Appeals for the Eleventh Circuit emphasized that 


courts should be skeptical of partisan attempts to overturn a State’s exercise of its 


Elections Clause authority. In Jacobson v. Florida Secretary of State, 974 F.3d 1236 


(11th Cir. 2020), the Eleventh Circuit held that a lawsuit challenging a Florida 


election law—which was premised on the claim that the statute gave Republicans an 


unfair partisan advantage—raised non-justiciable political questions. Id. at 1260-61 


(citing Rucho, 139 S. Ct. 2484). The court held that “the district court . . . assumed 


for itself the ‘discretionary power over elections’ that the Constitution assigns to the 


state and federal legislatures, in contravention of clear Supreme Court precedent that 


should have prevented it from reaching the merits of this dispute.” Id. at 1269. 
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 Additionally, the Eleventh Circuit stated that, although the Supreme Court’s 


Rucho decision 


may seem counterintuitive to federal judges who are used to usurping the 
authority of state legislatures to regulate elections, it should not. The 
Constitution commits the “Times, Places and Manner” of holding 
congressional elections to legislatures—the state legislatures in the first 
instance, subject to any regulations Congress prescribes. U.S. Const. art. I, § 
4, cl. 1. Our founding charter never contemplated that federal courts would 
dictate the manner of conducting elections—in this lawsuit, down to the order 
in which candidates appear on a ballot. 


 
Id. 


 Another federal court of appeals decision stated: 


This case presents yet another appeal . . . asking the federal courts to become 
entangled, as overseers and micromanagers, in the minutiae of state election 
processes. . . . [O]ur Constitution . . . defines the relationship between spheres 
of government, state and federal, and their responsibilities for protecting the 
rights of the people. The genius of this balance of power is no less deserving 
of vigilant respect [than the right to vote]. . . . 
 
[O]ur task (especially with respect to minimally burdensome laws) is neither 
to craft the “best” approach, nor “to impose our own idea of democracy upon 
the . . . state legislature.” . . . Rather, we simply call balls and strikes and apply 
a generous strike zone when the state articulates legitimate and reasonable 
justifications for minimally burdensome, non-discriminatory election 
regulations.4 


                                                 
4 Ohio Democratic Party v. Husted, 834 F.3d 620, 622-23, 633-34 (6th Cir. 2016) 
(citations omitted); see also Tex. League, 978 F.3d at 150, 154 (Ho, J., concurring) 
(“[I]t is the state legislature—not the governor or federal judges—that is authorized 
to establish the rules that govern [elections]. . . . [I]t is for the Texas Legislature . . . 
and not for . . . the judiciary by . . . judicial fiat . . . to determine how best to maximize 
voter access as well as ballot security.”); Griffin, 385 F.3d at 1131 (“[T]he striking 
of the balance between discouraging fraud and other abuses and encouraging turnout 
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 In sum, the role of federal courts in disputes over state regulations of the times, 


places, and manner of elections is quite limited. For instance, in appropriate cases 


(e.g., one in which a plaintiff has standing and raises justiciable questions), federal 


courts may review whether the States’ power is being exercised in a manner that 


violates individuals’ fundamental constitutional rights, Tashjian, 479 U.S. at 217, or 


whether a legislature has violated provisions of the State’s constitution. Ariz. State 


Legislature, 576 U.S. at 817-18. Federal courts may not, however, engage in 


“detailed judicial supervision of the election process,” which “would flout the 


Constitution’s express commitment of the task to the States.” Crawford v. Marion 


County Election Bd., 553 U.S. 181, 208 (2008) (Scalia, J., concurring). As discussed 


in the next section, this lawsuit presents no viable basis for overturning the will of 


the citizens of Georgia, expressed through their elected representatives who have 


been given the constitutional authority and duty to regulate elections. 


 


                                                 
is quintessentially a legislative judgment with which we judges should not interfere 
unless strongly convinced that the legislative judgment is grossly awry.”). 
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III. In light of the Elections Clause and the constitutional principles of 
federalism and separation-of-powers, Section 2 of the VRA must be 
interpreted and applied in a manner that sufficiently respects the broad 
authority of state legislatures. 


 
 “Section 2 of the Voting Rights Act of 1965 is not some all-purpose weapon 


for well-intentioned judges to wield as they please in the battle against 


discrimination. It is a statute.” Chisom v. Roemer, 501 U.S. 380, 404 (1991) (Scalia, 


J., dissenting). Plaintiff’s VRA Section 2 claim fails under the plain language of the 


statute. The challenged provisions of Georgia law do not deprive any protected class 


of persons of equal opportunity to participate in “the political processes leading to 


nomination or election in the State,” 52 U.S.C. § 10301(b), nor do they “result[] in 


a denial or abridgement of the right of any citizen of the United States to vote on 


account of race or color.” 52 U.S.C. § 10301(a).  


 Moreover, it would be improper to broadly interpret Section 2 in a manner 


that would “invalidat[e] a great many neutral voting regulations with long pedigrees 


that are reasonable means of pursuing legitimate interests,” which would “transfer 


much of the authority to regulate election procedures from the States to the federal 


courts.”5 The Supreme Court recently reiterated that neither Section 2’s text nor its 


                                                 
5 Brnovich, 2021 U.S. LEXIS 3568 at *38-39, 49; see also id. at *43 (“§ 2 does not 
deprive the States of their authority to establish non-discriminatory voting rules. . . . 
[T]here is nothing democratic about the dissent’s attempt to bring about a wholesale 
transfer of the authority to set voting rules from the States to the federal courts.”); 
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legislative history supports the view that it sets “a high bar for States to pursue their 


legitimate interests.” Brnovich, 2021 U.S. LEXIS 3568 at *40-43. 


A. Georgia’s substantial state interests, such as preventing voter 
intimidation and fraud, must be given significant weight. 


 
 There are many substantial government interests that state laws regulating 


elections may protect. For instance, the Supreme Court recently reiterated that “[a] 


State indisputably has a compelling interest in preserving the integrity of its election 


process.” Id. at *52. The Court also stated that 


[o]ne strong and entirely legitimate state interest is the prevention of fraud. 
Fraud can affect the outcome of a close election, and fraudulent votes dilute 
the right of citizens to cast ballots that carry appropriate weight. Fraud can 
also undermine public confidence in the fairness of elections and the 
perceived legitimacy of the announced outcome. Ensuring that every vote is 
cast freely, without intimidation or undue influence, is also a valid and 
important state interest.6 


                                                 
Frank v. Walker, 768 F.3d 744, 754 (7th Cir. 2014) (rejecting an interpretation of 
Section 2 that would “dismantle every state’s voting apparatus,” and noting that “it 
would be implausible to read §2 as sweeping away almost all registration and voting 
rules.”).  


6 Id. at *37; see also Crawford, 553 U.S. at 196-97 (plurality op.) (citation omitted) 
(“There is no question about the legitimacy or importance of the State’s interest in 
counting only the votes of eligible voters. . . . [T]he ‘electoral system cannot inspire 
public confidence if no safeguards exist to deter or detect fraud or to confirm the 
identity of voters.’”); Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (citation omitted) 
(“Confidence in the integrity of our electoral processes is essential to the functioning 
of our participatory democracy. Voter fraud drives honest citizens out of the 
democratic process and breeds distrust of our government. Voters who fear their 
legitimate votes will be outweighed by fraudulent ones will feel disenfranchised.”); 
U.S. Term Limits, 514 U.S. at 832-35 (citations omitted) (States have substantial 
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 Non-discriminatory state laws that are designed to protect election integrity 


do not infringe upon the right to vote; to the contrary, “the right to vote is the right 


to participate in an electoral process that is necessarily structured to maintain the 


integrity of the democratic system.” Burdick, 504 U.S. at 441; DNC, 2020 U.S. 


LEXIS 5187 at *31 (Kavanaugh, J., concurring) (noting the importance of “the 


State’s interest in running an orderly, efficient election and in giving citizens 


(including the losing candidates and their supporters) confidence in the fairness of 


the election”). In fact, the Court has concluded that the potential for lawful votes to 


be diluted by fraudulent votes is itself a threat to the right to vote.7 Numerous federal 


                                                 
authority to enact evenhanded safeguards and procedural requirements that are 
“designed to ensure that elections are ‘fair and honest’” and that “‘protect the 
integrity and reliability of the electoral process itself’”); O’Brien v. Skinner, 414 
U.S. 524, 534 (1974) (Marshall, J., concurring) (“[P]rotection of the integrity of the 
ballot box is surely a legitimate state concern.”). 


7 Purcell, 549 U.S. at 4 (citation omitted); see also Tex. League, 978 F.3d at 146-47 
(“States have critically important interests in the orderly administration of elections 
and in vigilantly reducing opportunities for voting fraud,” such as by “policing how 
its citizens’ votes are collected and counted.”); Griffin, 385 F.3d at 1130-31 (“Voting 
fraud is a serious problem in U.S. elections . . . and it is facilitated by absentee voting. 
. . . In this respect absentee voting is to voting in person as a take-home exam is to a 
proctored one.”). 
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court decisions have discussed well-documented examples of election fraud across 


the country.8 


 Additionally, the Supreme Court has observed that “[v]oter intimidation and 


election fraud are successful precisely because they are difficult to detect.” Burson 


v. Freeman, 504 U.S. 191, 208 (1992) (plurality op.). As such, and in light of the 


States’ substantial authority to regulate elections, States have significant leeway to 


enact prophylactic laws designed to prevent voter fraud and intimidation; States need 


not wait until such activities are rampant in their jurisdictions before they take action. 


In Crawford v. Marion County Election Board, although “[t]he record contain[ed] 


no evidence of any [in-person voter impersonation at polling places] actually 


                                                 
8 See, e.g., Brnovich, 2021 U.S. LEXIS 3568 at *52-54 (discussing absentee ballot 
abuses, including the invalidation of the results of a 2018 North Carolina election 
“for evidence of fraudulent mail-in ballots”); Crawford, 553 U.S. at 194-96 
(plurality op.) (fraud and multiple voting “both occur, and . . . could affect the 
outcome of a close election”; discussing examples of fraudulent voting involving the 
use of absentee ballots, election day activities at polling places, and “ghost voters”); 
Tex. League, 978 F.3d at 153 n.4 (Ho, J., concurring) (quoting a 2012 New York 
Times article that stated there is a “‘bipartisan consensus’ that ‘voting by mail . . . is 
more easily abused than other forms’ of voting and that ‘[a]bsentee ballots remain 
the largest source of potential voter fraud,’ which is ‘why all the evidence of stolen 
elections involves absentee ballots and the like’”); Tex. Democratic Party v. Abbott, 
961 F.3d 389 (5th Cir. 2020) (Ho, J., concurring) (“[C]ourts have repeatedly found 
that mail-in ballots are particularly susceptible to fraud.”). 
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occurring in Indiana at any time in its history,” the Court nevertheless upheld the 


statute in light of documented evidence of fraud in other parts of the country: 


It remains true . . . that flagrant examples of such fraud in other parts of the 
country have been documented throughout this Nation’s history by respected 
historians and journalists, that occasional examples have surfaced in recent 
years, and that Indiana’s own experience with fraudulent voting in the 2003 
Democratic primary for East Chicago Mayor—though perpetrated using 
absentee ballots and not in-person fraud—demonstrate that not only is the risk 
of voter fraud real but that it could affect the outcome of a close election. 


 
553 U.S. at 194-96 (plurality op.). The Court reiterated this holding in other cases.9 


                                                 
9 See, e.g., Brnovich, 2021 U.S. LEXIS 3568 at *54 (“[I]t should go without saying 
that a State may take action to prevent election fraud without waiting for it to occur 
and be detected within its own borders. Section 2 . . . does not demand that a State’s 
political system sustain some level of damage before the legislature [can] take 
corrective action.”); Crawford, 553 U.S. at 189-90 (plurality op.) (there is a “general 
rule that ‘evenhanded restrictions that protect the integrity and reliability of the 
electoral process itself’” are constitutional) (quoting Anderson, 460 U.S. at 788, n.9); 
Timmons, 520 U.S. at 364 (citation omitted) (federal courts do not “require elaborate, 
empirical verification of the weightiness of the State’s asserted justifications” when 
election regulations are challenged); Burson, 504 U.S. at 208-09 (plurality op.) 
(“[B]ecause a government has such a compelling interest in securing the right to vote 
freely and effectively, this Court never has held a State ‘to the burden of 
demonstrating empirically the objective effects on political stability that [are] 
produced’ by the voting regulation in question.”) (citation omitted); Burdick, 504 
U.S. at 434 (citation omitted) (“[W]hen a state election law provision imposes only 
‘reasonable, nondiscriminatory restrictions’ upon the First and Fourteenth 
Amendment rights of voters, ‘the State’s important regulatory interests are generally 
sufficient to justify’ the restrictions.”); Munro v. Socialist Workers Party, 479 U.S. 
189, 195-96 (1986) (“Legislatures . . . should be permitted to respond to potential 
deficiencies in the electoral process with foresight rather than reactively, provided 
that the response is reasonable and does not significantly impinge on constitutionally 
protected rights.”). 
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B. Allegations that some voters may experience minor inconveniences 
and unremarkable burdens are insufficient to override Georgia’s 
important interests. 


 
 The Supreme Court has noted that “[t]o deem ordinary and widespread 


burdens . . . severe would subject virtually every electoral regulation to strict 


scrutiny, hamper the ability of States to run efficient and equitable elections, and 


compel federal courts to rewrite state electoral codes. The Constitution does not 


require that result.” Clingman v. Beaver, 544 U.S. 581, 593 (2005). As such, 


although a higher level of scrutiny may be warranted if an election law imposes 


“severe,” “serious,” or “excessively burdensome” requirements,10 where, as here, 


any burdens imposed would be “modest,” “limited,” “unremarkable,” or a “[m]ere 


inconvenience,” or would fall within “the usual burdens of voting,” voters are not 


deprived of an equal opportunity to cast a ballot.11  


 Moreover, the hypothetical burdens that a plaintiff asserts could be caused by 


a particular statutory provision cannot be viewed in isolation, but must be considered 


                                                 
10 Crawford, 553 U.S. at 197-98, 202-03 (plurality op.); Clingman, 544 U.S. at 592; 
Burdick, 504 U.S. at 434, 439; Storer, 415 U.S. at 738. 


11 Brnovich, 2021 U.S. LEXIS 3568 at *32-33, 44-45, 50-51; Crawford, 553 U.S. at 
202-03 (plurality op.); Lee v. Va. State Bd. of Elections, 843 F.3d 592, 600-601 (4th 
Cir. 2016) (“[T]he plaintiffs . . . make an unjustified leap from the disparate 
inconveniences that voters face when voting to the denial or abridgement of the right 
to vote.”). 
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in light of other provisions of the election code that may alleviate or wholly eliminate 


such purported burdens.12 Additionally, when a plaintiff brings a facial challenge to 


a statute that regulates the voting process, courts should focus on “the statute’s broad 


application to all . . . voters,” and should rarely invalidate a statute based upon 


hypothetical special burdens that could be experienced by a small subset of voters.13 


As such, since Georgia election law, as a whole, provides ample and equal 


opportunities to vote, Plaintiffs’ facial challenge fails. It is also worth noting, given 


the Complaint’s focus on Georgia’s regulation of absentee ballots, that “[t]he 


Constitution does not require any opportunities for early voting.”14 


                                                 
12 See, e.g., Brnovich, 2021 U.S. LEXIS 3568 at *37 (“[C]ourts must consider the 
opportunities provided by a State’s entire system of voting when assessing the 
burden imposed by a challenged provision. . . . [W]here a State provides multiple 
ways to vote, any burden imposed on voters who choose one of the available options 
cannot be evaluated without also taking into account the other available means.”); 
id. at *13, 22, 45-46, 50-51 (noting that various provisions of Arizona law made it 
easy for residents to vote); Crawford, 553 U.S. at 197-99 (plurality op.) (concluding 
that “the availability of the right to cast a provisional ballot provides an adequate 
remedy” for those who would have significant difficulties obtaining a photo ID); 
Burdick, 504 U.S. at 436-39 (a ban on write-in voting imposed only a limited burden 
“in light of the adequate ballot access afforded under Hawaii’s election code”); 
Storer, 415 U.S. at 736 (concluding that a challenged provision was “an essential 
part of [the State’s] overall mechanism to achieve its acceptable goals”). 


13 Crawford, 553 U.S. at 199-203 (plurality op.); DNC, 2020 U.S. LEXIS 5187 at 
*39 (Kavanaugh, J., concurring); Burdick, 504 U.S. at 436-39; Storer, 415 U.S. at 
742. 


14 Ohio Democratic Party, 834 F.3d at 623; see also Brnovich, 2021 U.S. LEXIS 
3568 at *33-34 (neutral laws that are no more burdensome to voters than “the rules 
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C. The political partisanship that is often part and parcel of the 
process of regulating elections does not constitute discrimination 
on the basis of race, nor does it provide a basis for a viable VRA 
Section 2 cause of action. 


 
 The fact that a state law regulating elections was opposed by one major 


political party, and supported by the other, does not give rise to a VRA claim. In 


Crawford, the Court upheld a law that required those voting in person on election 


day to present government-issued photo ID. The plaintiffs “stress[ed] the fact that 


all of the Republicans in the General Assembly voted in favor of [the statute] and 


the Democrats were unanimous in opposing it.” 553 U.S. at 203-04 (plurality op.). 


The plurality opinion stated that, although “[i]t is fair to infer that partisan 


considerations may have played a significant role in the decision to enact” the 


statute, “if a nondiscriminatory law is supported by valid neutral justifications, those 


justifications should not be disregarded simply because partisan interests may have 


                                                 
in widespread use” in 1982—when “States typically required nearly all voters to cast 
their ballots in person on election day and allowed only narrow and tightly defined 
categories of voters to cast absentee ballots”—are likely to be upheld); DNC, 2020 
U.S. LEXIS 5187 at *34 (Kavanaugh, J., concurring) (“[T]he States requiring that 
absentee ballots be received by election day do so for weighty reasons that warrant 
judicial respect. Federal courts have no business disregarding those state interests 
simply because the federal courts believe that later deadlines would be better.”); 
Crawford, 553 U.S. at 209 (Scalia, J., concurring) (“That the State accommodates 
some voters by permitting (not requiring) the casting of absentee or provisional 
ballots, is an indulgence—not a constitutional imperative.”). 
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provided one motivation for the votes of individual legislators.” Id. The Court held 


that the statute was supported by “neutral and sufficiently strong” interests, and was 


“amply justified by the valid interest in protecting ‘the integrity and reliability of the 


electoral process.’” Id. at 204 (quoting Anderson, 460 U.S. at 788, n.9). 


 Additionally, in Rucho, the Court emphasized that political partisanship—


even “[e]xcessive partisanship”—in the enactment of election laws should not be 


conflated with racial discrimination. 139 S. Ct. at 2495-96, 2502-07. Racially 


discriminatory laws are invalid and can be successfully challenged in court. Id. By 


contrast, “a jurisdiction may engage in constitutional political gerrymandering,” and 


claims that a law was the result of “[e]xcessive partisanship” are not justiciable in 


federal courts. Id. at 2496, 2506-07. The Court explained: 


To hold that legislators cannot take partisan interests into account when 
drawing district lines would essentially countermand the Framers’ decision to 
entrust districting to political entities.  
 
. . . A permissible intent—securing partisan advantage—does not become 
constitutionally impermissible, like racial discrimination, when that 
permissible intent “predominates.” 
 
. . . Federal judges have no license to reallocate political power between the 
two major political parties, with no plausible grant of authority in the 
Constitution, and no legal standards to limit and direct their decisions.15 


                                                 
15 Id. at 2496, 2503, 2507; see also Brnovich, 2021 U.S. LEXIS 3568 at *25-26, 56-
57 (“The spark for the debate over mail-in voting may well have been provided by 
one Senator’s enflamed partisanship, but partisan motives are not the same as racial 
motives. . . . [T]he voting preferences of members of a racial group may make the 
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 Similarly, although the extent to which there may be “disparities in a rule’s 


impact on members of different racial or ethnic groups is . . . an important factor to 


consider,” it is not a case-determinative factor; rather, “the mere fact there is some 


disparity in impact does not necessarily mean that a system is not equally open,” and 


“[s]mall disparities are less likely than large ones to indicate that a system is not 


equally open.” Brnovich, 2021 U.S. LEXIS 3568 at *19, 35-36. Even the dissenters 


in Brnovich acknowledged that “Section 2 demands proof of a statistically 


significant racial disparity in electoral opportunities (not outcomes) resulting from a 


law not needed to achieve a government’s legitimate goals. That showing is hardly 


insubstantial, and as a result, Section 2 vote denial suits do not often succeed.” Id. at 


*84-85 (Kagan, J., dissenting). Here, as in Brnovich, “the State’s justifications would 


suffice to avoid § 2 liability” even if Plaintiff could eventually prove a disparate 


burden caused by the challenged provisions. Id. at *48-52 (majority op.). 


  


                                                 
former look like the latter, but it carefully distinguished between the two.”); Abbott 
v. Perez, 138 S. Ct. 2305, 2314 (2018) (“[A] voter’s race sometimes correlates 
closely with political party preference.”); Cooper v. Harris, 137 S. Ct. 1455, 1473 
(2017) (“[R]acial identification is highly correlated with political affiliation.”); 
Jacobson, 974 F.3d at 1263-66 (noting that partisan disputes over a state’s election-
related policy choices often “pose[] basic questions that are political, not legal,” and 
federal courts are not “responsible for vindicating generalized partisan preferences”; 
“[P]artisan considerations are not entirely off limits in election administration.”). 
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Conclusion 


 This lawsuit is without merit and should be dismissed.  


 Respectfully submitted on August 2, 2021. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Lee . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, Georgia . 


3. I am a public defender and volunteered through the ACLU to be a Deputy 


Registrar in Fulton County for the November 3, 2020 General Election and 


the January 5, 2021 General Runoff Election.  


4. On the Zoom training November 4, 2020, I was trained to verify that an 


absentee ballot was requested and to make sure that it was not accepted, 


returned or cancelled. Normally, the poll manager “calling downtown” (as 


they referred to calling to cancel or void an absentee ballot in order to allow 


the voter to vote on the machines in person) would handle this task. My 


responsibility was to help alleviate long lines at the polls by cancelling 


absentee ballots.  


5. On November 3, 2020, I was assigned to New Prospect Elementary School at 


3055 Kimball Bridge Road, Alpharetta, Georgia 30022. I was originally told 


to report to the poll at 5:00 am, but there seemed to be problems with 


credentials and was then told to report to the poll at 6:00 am. When I arrived, 
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two African American poll watchers told me that others were turned away 


because they didn’t have credentials. The poll watchers mentioned that the 


poll manager was very unpleasant. 


6. The poll manager seemed very appreciative as I processed approximately 30-


40 voters. The poll with all white poll workers and 12-15 voting machines 


opened at 7:00 am. College students rushed in to vote because they had to 


catch flights back to their schools. Some were very defensive because their 


friends from other states received their absentee ballots, yet they had to fly 


back to Georgia to vote. 


7. A young black voter thought he was registered. The poll manager said 


something to the effect of: What an idiot!  How do you not know when you 


registered to vote? 


8. At the exit, an older woman was handing out stickers and talking very loudly 


about abortion. She said they should stop killing babies. I didn’t say anything 


to the poll manager because one of the poll watchers said the woman and 


manager are very chummy and she might throw me out. 


9. The Alpharetta poll watchers also told me about a poll watcher being denied 


entrance to observe. The two remaining Alpharetta poll workers seemed a 


little shaken by that, and it sounded like they had to jump through extra 
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hoops to get in, but I didn't take notes on the details. (I so hope they have 


shared their experience with whatever organization they were with.) 


10.  On January 5, 2021, I was assigned to the Thomasville Recreation Center on 


1835 Henry Thomas Drive SE, Atlanta, GA 30315 which was much smaller 


and friendlier. The poll workers and manager were black women over 50, 


with one younger black man (maybe 40s or early 50s).  


11.  The optics were bad. If voters didn’t have their absentee ballot, they were 


sent to me, the white woman with a laptop.  It seemed to me that they looked 


as if they were being disenfranchised as they approached me. I tried to put 


them at ease by being friendly. 


12.  It also seemed to me that there were a large number of people who voted 


provisionally. The system showed that they were not at the correct precinct 


even though they voted at Thomasville Recreation Center in the November 


election. Additionally, there were a number of people who said they moved 


since November but hadn’t changed their address. Many came to the 


Recreation Center by public transportation, but were turned away. Some 


people came as far as Clayton, Henry and DeKalb counties. The line monitor 


at the door who was a volunteer or part of the poll worker team was very 


helpful. He called an Uber and tried to direct them to the closest precinct to 
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the Recreation Center in their county. He encouraged them to vote since they 


had to go to another polling location. 


13.  The Alpharetta precinct on November 3, 2020 was much bigger and I think 


that contributed to how bureaucratic it felt. I mentioned how the poll 


watchers were pointedly excluded and made to feel like a burden. At 


Thomasville the poll workers set up a table for poll watchers, and chatted 


amongst themselves ("wonder if we will have poll watchers this time," etc.). 


Then when one showed up, she was welcomed warmly and given a whole 


table with full access to see everything going on. In Alpharetta, when the 


lunch people came by, the poll manager made sure to say "they don't count, 


they're poll watchers," which maybe is true but I was also a volunteer and not 


a poll worker and got a lunch. I think this would have been an intimidating 


experience for a first-time voter. Also, all the workers and the poll manager 


were white (while the two poll watchers hidden up on the stage were black). 


14.  I don't know if the poll workers at the Recreation Center on January 4, 2021 


are friends outside of poll working, but they clearly have each other's phone 


number and coordinated before election day about all the food. We got the 


free boxed lunch around 11:00 am (poll watcher also got one), but the ladies 


also brought in home-cooked eggs, meat, biscuits, etc. Then around 1:00 pm, 


I heard the poll manager ask one of the workers to get the deep fryer from her 
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car. The poll manager then proceeded to fry a large batch of fried chicken to 


share with all the workers and volunteers. There were also some seriously 


amazing collard greens, black eyed peas, cornbread muffins, etc. The precinct 


smelled like a very inviting grandma-type house.  


15.  The way the workers interacted at the Recreation Center with the voters was 


also encouraging. I didn't hear any disparaging of prospective voters or being 


condescending like in Alpharetta. It was clear by how the Thomasville folks 


treated people and immediately leapt to action to help find out-of-county 


precincts and how to get there, reassure provisional voters, etc. that ensuring 


people could vote meant a lot to them. The one issue that came up was the 


male poll worker misgendered someone by calling her "sir" (white, short 


haircut, slacks, button down shirt, with another woman dressed more 


femininely) but one of the older ladies said "thank you ladies" as they left and 


when they were gone, she took the poll worker aside and gently admonished 


him and he was duly mortified and I honestly believe he meant no disrespect 


and was simply  mistaken.  


16.  Even the reminding people to not use their phone was less aggressive. Like 


"we know you're so excited but you have to put you phone away" instead of 


shouting. And when a voter said it was their first time, they got a very warm 


cheer and applause.  
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17.  Based on the number of people who came into the polling location and 


cancelled their absentee ballot, I would guess that many who did not receive 


an absentee ballot voted. 


18.  I felt more welcome and comfortable on January 5, 2021 at the Thomasville 


Recreation Center. 


19.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


20.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


21.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ________ 
    LEE   
 


    ______________________ 
    DATE 
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 SENATE CONVENES AT 10:00 A.M. 


 


 


SENATE RULES CALENDAR 


 


MONDAY, MARCH 08, 2021 


 


TWENTY-EIGHTH LEGISLATIVE DAY 


 


 


SB 256 County Boards of Health; comprehensive reorganization; provide (Substitute) 


(H&HS-11th) 


 


SB 213 Contracts and Purchases by Public Schools; payment on guaranteed energy 


saving contracts; proceeds from local option sales taxes collected for 


educational purposes; provide (Substitute) (FIN-7th) 


 


SB 237 License Plates; specialty license plate supporting members of the United States 


Army Rangers; establish (VM&HS-15th) 


 


SB 98 Georgia Freight Railroad Program; eligible expenditures; procedures, 


conditions, and limitations for public and private financing of projects; provide 


(Substitute) (TRANS-21st) 


 


SR 102 Georgia Commission on E-Commerce and Freight Infrastructure Funding; 


create (TRANS-51st) 


 


SB 120 Solicitors-General of State Courts; honorary office of solicitor-general 


emeritus; provide (GvtO-37th) 


 


SB 260 Soil Amendments; exclude from regulation (Substitute) (NR&E-7th) 


 


SB 276 County Law Libraries; authorize the charging and collection of law library fees 


in county recorders' courts and magistrate courts; allow county governing 


authorities  (JUDY-18th) 


 


SB 238 Code Of Georgia; enactment of the Official Code of Georgia Annotated; revise 


provisions (JUDY-17th) 


 


HB 156 Military; sharing of information and reporting of cyber attacks; facilitate 


(Substitute) (VM&HS-32nd) Parsons-44th 


 


SB 241 Elections and Voting; revise comprehensively (Substitute) (ETHICS-30th) 


 







 


 


SR 100 State-Wide Grand Juries; jurisdiction, powers, and duties; provide -CA 


(ETHICS-51st) 


 


SB 62 Elections and Primaries; name and designation of the precinct appears on 


every ballot; provide (Substitute) (ETHICS-37th) 


 


SR 62 Smith, Tommie; recognize (Substitute) (RULES-2nd) 


 


SB 69 Primaries and Elections; persons desiring to register to vote or update their 


voter registration through and application for a driver's license; indicate such 


desire on such application; provide (ETHICS-53rd) 


 


SB 71 Elections and Primaries; the definition of "absentee elector"; revise; reasons 


for voting by absentee ballot; provide (Substitute) (ETHICS-53rd) 


 


SB 72 Elections and Primaries; county registrars shall obtain monthly from the 


coroner, judge of the probate court, and funeral homes in the county 


identifying information about persons who died in the county during the 


previous month; provide (ETHICS-53rd) 


 


SB 74 Elections and Primaries; ability of poll watchers at tabulating centers to 


observe the vote counting process; revise (ETHICS-53rd) 


 


SB 93 Elections and Primaries; use of portable and movable polling facilities in 


certain circumstances; provide (ETHICS-29th) 


 


SB 141 Elections and Primaries; immediate counting and tabulation of ballots after the 


close of the polls until such counting and tabulation is completed; provide 


(Substitute) (ETHICS-31st) 


 


SB 178 Elections and Primaries; absentee ballot applications shall not be sent without 


first receiving a request for such an application from such elector; provide 


(ETHICS-53rd) 


 


SB 202 Elections and Primaries; persons or entities that mail absentee ballot 


applications shall mail such applications only to eligible registered electors; 


provide (Substitute) (ETHICS-23rd) 


 


SB 232 Primaries and Elections; unique bar codes on individual absentee ballots; 


require (Substitute) (ETHICS-16th) 


 


SR 134 Public Officers; suspension of compensation; felony; provide -CA (GvtO-20th) 


 







 


 


SB 258 Certification of Operators of Water or Wastewater Treatment Plants; 


registration fee for board approved continuing education providers; provide 


(Substitute) (NR&E-53rd) 


 


SB 144 Housing Authorities; ability of city housing authorities to operate outside 


municipal boundaries without authorization; limit (GvtO-37th) 


 


SB 162 Blue Ridge Judicial Circuit; additional judge of the superior court; provide 


(JUDY-21st) 


 


SB 164 HIV Tests; modernization of HIV related laws to align with science; provide 


(JUDY-52nd) 


 


SB 199 Taxes on Tobacco and Vaping Products; sale and delivery of tobacco products 


by licensed manufacturers located outside of this state; permit  (Substitute) 


(FIN-53rd) 


 


SB 214 Governor's Emergency Powers; matters pertaining to firearms and other 


weapons; restrict use of emergency powers (PUB SAF-7th) 


 


SB 218 Vacation of Office; suspension of compensation for certain public officers who 


are suspended because of indictment for a felony; provide (GvtO-20th) 


 


SB 226 Sale or Distribution of Harmful Materials to Minors; provisions of Code 


Section 16-12-103 shall be applicable to libraries operated by schools; provide 


(Substitute) (JUDY-31st) 


 


SB 234 "Georgia Uniform Mediation Act"; enact (Substitute) (JUDY-18th) 


 


SB 247 Agricultural Commodity Commissions; public hearings with online public 


comment opportunities; replace (Substitute) (AG&CA-24th) 


 


SB 166 Courts; certain procedures for disqualification of jurors; require (Substitute) 


(I&L-46th) 


 


SB 240 Education; instructional program for students in grades eleven and twelve; 


critical role elections play in the democratic way of life; provide  (Substitute) 


(ED&Y-40th) 


 


SB 225 License Plates; individuals who served in the armed forces for an ally of the 


United States during active military combat; provide a veteran's license plate 


(VM&HS-15th) 


 







 


 


SB 97 In-State Resident Status of Students; university system policy of out-of-state 


tuition differential waivers; codify (Substitute) (H ED-2nd) 


 


SB 106 Education; multi-tiered system of supports; include wraparound services to be 


provided prior to expelling or assigning a student in preschool through third 


grade to out-of-school suspension for more than five consecutive or cumulative 


days (Substitute) (ED&Y-44th) 


 


SB 96 Notaries Public; identification of persons for whom notaries perform notarial 


acts shall be evidenced; valid Veterans Health Identification Card issued by the 


United States Department of Veterans Affairs; provide (VM&HS-2nd) 


 


SB 90 Georgia Commission on African American History and Culture; create (UAff-


2nd) 


 


SB 10 "Jaye Mize Law"; promoting illegal drag racing and laying drags; provide for 


an offense (Substitute) (JUDY-10th) 


 


SB 252 Public Officers; the compensation of certain public officials; revise 


(Substitute) (RULES-34th) 


 


SB 253 Elections and Primaries; notice when polling places are relocated; provide  


(Substitute) (ETHICS-9th) 


 


SR 154 Joint Study Committee for Strengthening Georgia's Future Workforce; create 


(Substitute) (H ED-36th) 


 


 


 


 


        Respectfully submitted, 


 


 


 


 


 


        Mullis of the 53rd, Chairman 


        Senate Rules Committee 
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Accordingly, the Court concludes that
Romero’s claim that DIRECTV disclosed
his personally identifiable information
without his prior written or electronic con-
sent does not arise out of his contract with
DIRECTV and is not covered by the arbi-
tration provision in the 2016 Agreement.15


IV. CONCLUSION


For the foregoing reasons, it is hereby
ORDERED that DIRECTV’s Motion to
Compel Arbitration and to Stay Litigation
[Doc. 154] is DENIED.16


IT IS SO ORDERED this 9th day of
November, 2018.


,
  


The DEMOCRATIC PARTY OF
GEORGIA, INC., and AFG


Group, Plaintiffs,


v.


Robyn A. CRITTENDEN, in Her Offi-
cial Capacity as Secretary of State of
the State of Georgia, et. al., Defen-
dants,


and


Georgia Republican Party, Inc.,
Defendant-Intervenor.


CIVIL ACTION FILE NO.
1:18-CV-5181-SCJ


United States District Court,
N.D. Georgia, Atlanta Division.


Signed 11/14/2018
Background:  Georgia political party and
organization supporting party’s gubernato-


rial candidate filed suit against Georgia’s
Secretary of State and members of county
boards of registration and elections, seek-
ing declaratory and injunctive relief and
challenging rejection of absentee mail-in
ballots in pending statewide general elec-
tion and challenging constitutionality of
Georgia’s statutory framework for curing
and counting provisional ballots. Organiza-
tions moved for emergency preliminary in-
junction directing Secretary to require
counties to count absentee mail-in ballots
with incorrect birth dates and residence
addresses, to extend three-day cure period
for counting provisional ballots, and to
count provisional ballots of voters who vot-
ed in incorrect counties as if they had
merely voted in incorrect precincts.


Holdings:  The District Court, Steve C.
Jones, J., held that:


(1) organizations had constitutional stand-
ing;


(2) organizations’ claims were not barred
by laches;


(3) organizations had substantial likelihood
of success on merits of claim challeng-
ing rejection of absentee mail-in ballots
solely due to birth date error or omis-
sion;


(4) organizations lacked substantial likeli-
hood of success on merits of claims
challenging three-day cure period;


(5) organizations lacked substantial likeli-
hood of success on merits of claim re-
garding out-of-county provisional bal-
lots;


15. Because the Court finds that Romero’s
STELA claim is not covered by the 2016
Agreement’s arbitration provision, it need not
consider the effect, of any, of the unpublished
decision in Gamble v. New England Auto
Fin., Inc., 735 F. App’x 664 (11th Cir. 2018)
(per curiam) (unpublished).


16. Accordingly, the stay on all discovery pur-
suant to STELA is lifted. See Aug. 1, 2018
Order [Doc. 157] at 2.
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(6) organizations suffered irreparable inju-
ry from rejection of absentee mail-in
ballots solely due to birth year error or
omission;


(7) balance of hardships favored prelimi-
nary injunction preventing certification
of election results until all absentee
mail-in ballots rejected for birth year
error or omission were counted; and


(8) public interest supported preliminary
injunctive relief.


Motion granted in part and denied in part.


1. Evidence O45
In lawsuit by state political party


seeking declaratory and injunctive relief
regarding pending statewide general elec-
tion, judicial notice would be taken of at
least three other cases related to election
that were pending before other federal
judges in northern district of Georgia.
Fed. R. Evid. 201.


2. Election Law O399
Georgia law authorizes any eligible


voter to cast his or her absentee ballot by
mail.  Ga. Code Ann. §§ 21-2-381(a)(1)(A),
21-2-384(a)(1)(2).


3. Election Law O475
While there is no procedure by which


an elector can contest the registrar’s deci-
sion denying an absentee ballot application
due to signatures that do not match, Geor-
gia statutes do not prevent an elector
whose application is rejected from apply-
ing a second time or voting in person.  Ga.
Code Ann. §§ 21-2-381(b)(1), 21-2-
381(b)(2)(3).


4. Federal Civil Procedure O103.2, 103.3
To establish standing, Article III re-


quires a plaintiff to show three things: (1)
plaintiff must have suffered, or must face
an imminent and not merely hypothetical
prospect of suffering, an invasion of a le-


gally protected interest resulting in a
concrete and particularized injury, (2) the
injury must have been caused by the de-
fendant’s complained-of actions, and (3)
plaintiff’s injury or threat of injury must
likely be redressable by a favorable court
decision.  U.S. Const. art. 3, § 2, cl. 1.


5. Associations O20(1)
An organization may demonstrate a


concrete, imminent injury, as required for
Article III standing, either through a di-
version-of-resources theory or through an
associational-standing theory.  U.S. Const.
art. 3, § 2, cl. 1.


6. Associations O20(1)
Under the ‘‘diversion-of-resources the-


ory’’ of injury in fact, an organization has
Article III standing to sue when a defen-
dant’s illegal acts impair the organization’s
ability to engage in its own projects by
forcing the organization to divert re-
sources in response.  U.S. Const. art. 3,
§ 2, cl. 1.


See publication Words and Phrases
for other judicial constructions and
definitions.


7. Associations O20(1)
Under an ‘‘associational-standing the-


ory’’ of injury in fact, an organization has
Article III standing to enforce the rights
of its members when its members would
otherwise have standing to sue in their
own right, the interests at stake are ger-
mane to the organization’s purpose, and
neither the claim asserted nor the relief
requested requires the participation of in-
dividual members in the lawsuit.  U.S.
Const. art. 3, § 2, cl. 1.


See publication Words and Phrases
for other judicial constructions and
definitions.


8. Associations O20(1)
Under the associational-standing theo-


ry of injury in fact required for an organi-
zation to have Article III standing to en-







1326 347 FEDERAL SUPPLEMENT, 3d SERIES


force the rights of its members, when the
relief sought is injunctive, individual par-
ticipation of the organization’s members is
not normally necessary.  U.S. Const. art.
3, § 2, cl. 1.


9. Associations O20(1)
Under the associational-standing theo-


ry of injury in fact required for an organi-
zation to have Article III standing to en-
force the rights of its members, the nub is
whether the members themselves would
have standing.  U.S. Const. art. 3, § 2, cl.
1.


10. Associations O20(1)
Under the associational-standing theo-


ry, an organization need only show that its
members face a probability of harm in the
near and definite future to establish injury
that is sufficient to confer Article III
standing to seek prospective relief.  U.S.
Const. art. 3, § 2, cl. 1.


11. Associations O20(1)
 Constitutional Law O703
 Election Law O530


Under diversion-of-resources theory
of organizational standing, state political
party and organization supporting that
party’s gubernatorial candidate suffered
injury in fact required for Article III
standing to pursue claims challenging re-
jection of absentee mail-in ballots in
pending general election and challenging
constitutionality of Georgia’s statutory
framework for curing and counting provi-
sional ballots, where rejection of absentee
mail-in ballots frustrated organizations’
missions of increasing voter turnout, and
inadequate cure period and procedures
for handling provisional ballots forced or-
ganizations to divert resources from pre-
paring for upcoming runoff election to in-
stead providing assistance to members
adversely impacted by curative proce-
dures.  U.S. Const. art. 3, § 2, cl. 1; Ga.
Code Ann. §§ 21-2-386(a)(1)(C), 21-2-419.


12. Associations O20(1)


Under an associational-standing theo-
ry, organizations seeking Article III stand-
ing to enforce the rights of its members
need only show that at least one member
faces an imminent threat of injury.  U.S.
Const. art. 3, § 2, cl. 1.


13. Associations O20(1)


 Election Law O530


Under associational-standing theory,
state political party and organization sup-
porting party’s gubernatorial candidate
suffered injury in fact required for Article
III standing to pursue claims challenging
rejection of absentee mail-in ballots in
pending general election and challenging
constitutionality of Georgia’s statutory
framework for curing and counting provi-
sional ballots, where political party had
tens of thousands of members who were
active voters in Georgia, rejection of ab-
sentee ballots and curative process for pro-
visional ballots likely affected at least one
member, and determining whether pro-
spective injunctive relief sought by organi-
zations was appropriate did not require
crafting individual remedies or require ev-
ery affected member to participate in or-
ganizations’ lawsuit.  U.S. Const. art. 3,
§ 2, cl. 1; Ga. Code Ann. §§ 21-2-
386(a)(1)(C), 21-2-419.


14. Associations O20(1)


 Constitutional Law O703


 Election Law O530


State political party and organization
supporting party’s gubernatorial candidate
suffered injury in fact to their organiza-
tional mission from members’ disenfran-
chisement that was caused by counties’
actions, as required for Article III stand-
ing to pursue claims challenging rejection
of absentee ballots in pending general elec-
tion and challenging constitutionality of
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Georgia’s statutory framework for curing
and counting provisional ballots, since or-
ganizations’ injury in fact was directly
traceable to counties’ decision to reject
absentee ballots for missing information
that was not material to verifying voters’
identity and from counties’ failure to ac-
cept curative information provided by vot-
ers whose ballot was marked as provision-
al.  U.S. Const. art. 3, § 2, cl. 1; Ga. Code
Ann. §§ 21-2-386(a)(1)(C), 21-2-419.


15. Associations O20(1)
 Constitutional Law O703
 Election Law O530


State political party and organization
supporting party’s gubernatorial candidate
suffered injury in fact to their organiza-
tional mission from members’ disenfran-
chisement, caused by counties’ actions,
that was redressable by favorable judicial
ruling, as required for Article III standing
to pursue claims challenging rejection of
absentee ballots in pending general elec-
tion and challenging constitutionality of
Georgia’s statutory framework for curing
and counting provisional ballots, since in-
junction requiring Georgia’s Secretary of
State to address election procedures and
clarifying legal requirements for absentee
ballots or curative procedures for provi-
sional ballots could reduce organizations’
burden of assisting voters and reduce
number of rejected ballots for organiza-
tions’ members.  U.S. Const. art. 3, § 2, cl.
1; Ga. Code Ann. §§ 21-2-386(a)(1)(C), 21-
2-419.


16. Equity O72(1), 75
To invoke the doctrine of laches, a


defendant must show: (1) there was a de-
lay in asserting a right or claim, (2) the
delay was not excusable, and (3) the delay
caused the defendant undue prejudice.


17. Equity O84
Establishing the defense of laches is


fact-dependent; therefore, courts generally


do not prevent a plaintiff from proceeding
with his claims when very little factual
information is available.


18. Constitutional Law O953


 Election Law O536


State political party and organization
supporting party’s gubernatorial candidate
asserted claims, challenging rejection of
absentee ballots in pending general elec-
tion and challenging constitutionality of
Georgia’s statutory framework for curing
and counting provisional ballots, that were
not barred by doctrine of laches, since any
delay in bringing claims was not unreason-
able or inexcusable, as many issues re-
garding voters’ experiences with process-
ing and curing of provisional ballots did
not arise until after election day.  Ga.
Code Ann. §§ 21-2-386(a)(1)(C), 21-2-419.


19. Injunction O1092


District court considers four factors
when deciding whether to issue a prelimi-
nary injunction: (1) whether there is a
substantial likelihood of success on the
merits, (2) whether the preliminary injunc-
tion is necessary to prevent irreparable
injury, (3) whether the threatened injury
outweighs the harm that the preliminary
injunction would cause to the non-movant,
and (4) whether the preliminary injunction
would be adverse to the public interest.
Fed. R. Civ. P. 65.


20. Injunction O1007, 1572


Injunctive relief is an extraordinary
and drastic remedy and should not be
granted unless the movant clearly estab-
lishes the burden of persuasion as to each
of the governing factors.  Fed. R. Civ. P.
65.


21. Injunction O1565, 1566


At the preliminary injunction stage, a
district court may rely on affidavits and
hearsay materials which would not be ad-
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missible evidence for a permanent injunc-
tion, if the evidence is appropriate given
the character and objectives of the injunc-
tive proceeding.  Fed. R. Civ. P. 65.


22. Injunction O1078
The decision to grant preliminary in-


junctive relief is within the broad discre-
tion of the district court.  Fed. R. Civ. P.
65.


23. Injunction O1346
Georgia political party and organiza-


tion supporting party’s gubernatorial can-
didate had substantial likelihood of success
on merits of claim that county election
officials violated Civil Rights Act and
Georgia law by rejecting absentee mail-in
ballots because of error or omission in
voters’ birth date, but not residential ad-
dresses, in support of granting preliminary
injunction preventing Georgia’s Secretary
of State from certifying statewide general
election results until all county election
officials counted absentee mail-in ballots
with birth date error or omission; Civil
Rights Act prohibited voter disqualification
due to immaterial error or omission on
application or registration, and Georgia
law did not mandate automatic rejection of
absentee ballot lacking voter’s date of
birth.  52 U.S.C.A. § 10101(a)(2)(B); Ga.
Code Ann. § 21-2-386(a)(1)(C).


24. Election Law O475
Georgia law does not mandate the au-


tomatic rejection of any absentee ballot
lacking the elector’s place and/or date of
birth.  Ga. Code Ann. § 21-2-386(a)(1)(C).


25. Evidence O45
In lawsuit by state political party and


organization supporting party’s gubernato-
rial candidate, seeking declaratory and in-
junctive relief regarding pending general
election, judicial notice would be taken of
memorandum in which Georgia’s Secretary
of State instructed all county election offi-


cials that they could count absentee mail-in
ballots despite birth year errors or omis-
sions.  Ga. Code Ann. § 21-2-386(a)(1)(C).


26. Evidence O45


In lawsuit by Georgia political party
and organization supporting party’s guber-
natorial candidate, seeking declaratory and
injunctive relief regarding pending state-
wide general election, judicial notice would
be taken of order from another district
court enjoining county election officials in
Georgia from rejecting absentee mail-in
ballots containing error or omission relat-
ing to voter’s year of birth and ordering
officials to count such ballots.  Ga. Code
Ann. § 21-2-386(a)(1)(C); Fed. R. Evid.
201.


27. Injunction O1346


Georgia political party and organiza-
tion supporting party’s gubernatorial can-
didate lacked substantial likelihood of suc-
cess on merits of their claim that Georgia
statute, as applied to circumstances of
pending general election, violated First
Amendment fundamental right to vote and
Equal Protection Clause, by requiring pro-
visional ballots to be cured not later than
three days after election, and thus, prelim-
inary injunction extending cure period was
not warranted, since there was no evidence
that county election officials were unable
to determine validity of provisional ballots
during three-day cure period.  U.S. Const.
Amends. 1, 14; Ga. Code Ann. § 21-2-419.


28. Election Law O1


Although the United States Consti-
tution, and Supreme Court decisions in-
terpreting the Constitution, give primary
responsibility for administering and regu-
lating elections to the states, the states
must adhere to certain constitutional and
statutory requirements.
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29. Constitutional Law O1461


A court considering a challenge to a
state election law must weigh the charac-
ter and magnitude of the asserted injury
to the rights protected by the First and
Fourteenth Amendments that the plaintiff
seeks to vindicate against the precise in-
terests put forward by the state as justifi-
cations for the burden imposed by its rule,
taking into consideration the extent to
which those interests make it necessary to
burden the plaintiff’s rights.  U.S. Const.
Amends. 1, 14.


30. Constitutional Law O1461


The rigorousness of the court’s inqui-
ry into the propriety of a state election law
depends upon the extent to which a chal-
lenged regulation burdens First and Four-
teenth Amendment rights; thus, when
those rights are subjected to severe re-
strictions, the regulation must be narrowly
drawn to advance a state interest of com-
pelling importance.  U.S. Const. Amends.
1, 14.


31. Constitutional Law O1466


When a state election law provision
imposes only reasonable, nondiscriminato-
ry restrictions upon the First and Four-
teenth Amendment rights of voters, the
state’s important regulatory interests are
generally sufficient to justify the restric-
tions.  U.S. Const. Amends. 1, 14.


32. Election Law O1


Only in extraordinary circumstances
will a challenge to a state election rise to
the level of a constitutional deprivation.


33. Constitutional Law O975


Federal courts should refrain from
holding a state election law unconstitution-
al when a reasonable alternative course of
action exists.


34. Election Law O360
The right to vote is not absolute in


terms of where and when a citizen’s ballot
is cast.  U.S. Const. Amend. 1.


35. Injunction O1346
Georgia political party and organiza-


tion supporting party’s gubernatorial can-
didate lacked substantial likelihood of suc-
cess on merits of their claim that Georgia
statute, as applied to provisional ballots
cast in pending general election, deprived
voters of their fundamental right to vote
by providing that ballot cast out of voter’s
county of residence would not be counted,
and thus, preliminary injunction requiring
counting of out-of-county of residence pro-
visional ballots was not warranted, since
Georgia’s statute was narrowly drawn to
advance state’s important regulatory inter-
est in preventing voter fraud, so statute
was reasonable, nondiscriminatory restric-
tion on right to vote rather than severe
restriction.  U.S. Const. Amends. 1, 14;
Ga. Code Ann. § 21-2-218(f).


36. Constitutional Law O3867
A procedural due process claim has


three elements: (1) a deprivation of a con-
stitutionally-protected liberty or property
interest, (2) state action, and (3) constitu-
tionally-inadequate process.  U.S. Const.
Amend. 14.


37. Injunction O1346
Georgia political party and organiza-


tion supporting party’s gubernatorial can-
didate lacked substantial likelihood of suc-
cess on merits of their claim that Georgia
statute, as applied to circumstances of
pending general election, violated proce-
dural due process by requiring provisional
ballots to be cured not later than three
days after election, and thus, preliminary
injunction extending cure period was not
warranted, since there was no evidence
that ballots were being rejected through
no fault of voter and without providing
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voter with adequate process to remedy
rejection within three-day cure period.
U.S. Const. Amend. 14; Ga. Code Ann.
§ 21-2-419(c).


38. Constitutional Law O3867


Mere failure to follow state proce-
dures does not necessarily rise to the level
of a violation of federal procedural due
process rights.  U.S. Const. Amend. 14.


39. Injunction O1106


Generally, a substantial likelihood of
irreparable injury required for issuance of
a preliminary injunction means that a par-
ty cannot be made whole by monetary
damages.


40. Injunction O1346


Georgia political party and organiza-
tion supporting party’s gubernatorial can-
didate were substantially likely to suffer
irreparable injury from disenfranchise-
ment, in absence of preliminary injunction
preventing Georgia’s Secretary of State
from certifying statewide general election
results until all county election officials
counted absentee mail-in ballots with error
or omission in voters’ birth date, since
injury to voting rights could not be com-
pensated by monetary damages.  Ga. Code
Ann. § 21-2-386(a)(1)(C).


41. Injunction O1346


Balance of hardships favored prelimi-
nary injunction preventing Georgia’s Sec-
retary of State from certifying statewide
general election results until all county
election officials counted absentee mail-in
ballots with error or omission in voters’
birth date, since harm to Secretary from
delayed certification of election results and
alleged disruption of preparations for any
run-off elections was outweighed by harm
from disenfranchisement of right to vote.
Ga. Code Ann. § 21-2-386(a)(1)(C).


42. Injunction O1346


Public interest supported grant of
preliminary injunction preventing Geor-
gia’s Secretary of State from certifying
statewide general election results until all
county election officials counted absentee
mail-in ballots with error or omission in
voters’ birth date, since public interest was
served by ensuring that qualified absentee
voters had opportunity to vote and have
their votes counted.  Ga. Code Ann. § 21-
2-386(a)(1)(C).


Halsey G. Knapp, Jr., Adam Martin
Sparks, Krevolin & Horst, LLC, Kurt G.
Kastorf, The Summerville Firm, LLC, At-
lanta, GA, for Plaintiffs.


Cristina Correia, Attorney General’s Of-
fice-Atl Department of Law, William Cop-
pedge Collins, Jr., Burr & Forman, LLP,
Bryan P. Tyson, Strickland Brockington
Lewis, LLP, R. David Ware, Hall Booth
Smith, P.C., Atlanta, GA, Bennett Davis
Bryan, DeKalb County District Attorney’s
Office, Assistant County Attorney, Deca-
tur, GA, for Defendants.


Brian Edward Lake, Joshua Barrett
Belinfante, Kimberly K. Anderson, Vincent
Robert Russo, Jr., William Ryan Teague,
Robbins Ross Alloy Belinfante Littlefield
LLC, Atlanta, GA, for Defendant-Interve-
nor.


ORDER


HONORABLE STEVE C. JONES,
UNITED STATES DISTRICT JUDGE


This matter appears before the Court on
the Plaintiffs’ Emergency Motion for Pre-
liminary Injunction (Doc. No. [4] ) filed by
Plaintiffs on November 12, 2018. After a
hearing and review of the parties’ submis-
sions, the Court rules as follows.
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I. BACKGROUND


This case comes before the Court on the
Complaint for Declaratory and Injunctive
Relief and Emergency Motion for Prelimi-
nary Injunction filed by AFG Group and
the Democratic Party of Georgia. Doc.
Nos. [1]; [4]. The Complaint, which con-
cerns the State of Georgia absentee ballot
and provisional voting schemes, was filed
against Defendant Robyn A. Crittenden, in
her official capacity as Secretary of State
for the State of Georgia (‘‘Secretary Crit-
tenden’’), the five members of the Gwin-
nett County Board of Registration and
Elections, Stephen Day, John Mangano,
Alice O’Lenick, Ben Satterfield and Beauty
Baldwin, in their official capacities (‘‘Gwin-
nett’’), and the five members of the De-
Kalb County Board of Registration and
Elections, Michael Coveny, Anthony Lew-
is, Leona Perry, Samuel Tillman and
Baoky Vu, in their official capacities (‘‘De-
Kalb’’). This Court held a hearing on No-
vember 13, 2018, for the purpose of further
discerning what issues to address in this
order.


A. Relief Requested


Plaintiffs in this case are requesting that
this Court grant them two types of relief.
First, Plaintiffs seek declaratory and in-
junctive relief requiring the acceptance of
certain absentee ballots. Specifically, Plain-
tiffs seek an order requiring Defendant
Gwinnett to restore the votes of at least
1,095 qualified electors who properly sub-
mitted absentee ballots in the November 6,
2018 General Election and were rejected
by Gwinnett due to missing or insufficient
information requested in the elector oath.
Plaintiffs also seek to have the Court di-
rect any of the other 158 counties that
have already certified election results to
restore the votes of qualified electors who
properly submitted absentee ballots in the
election and were rejected due to missing


or insufficient information requested in the
elector oath and to certify and file correct-
ed returns. They further seek to have all
counties that have not certified their re-
sults from the election accept these ballots
and count them. The second request for
relief which Plaintiffs seek is injunctive
relief and relates to provisional ballots.
Plaintiffs are seeking an order and judg-
ment from the Court:


a. Requiring counties to accept cures
for and to verify provisional ballots
until November 14, 2018 at 5:00
p.m.;


b. Requiring counties to treat provi-
sional ballots by a voter registered
in another County the same as they
would provisional ballots cast by a
voter within the wrong precinct of
the same county as described by
O.C.G.A § 21-2-419(c)(2);


c. As to the counties that has already
certified election results, directing
the counties to restore the votes of
qualified electors;


d. Directing Secretary Crittenden to
instruct those counties having not
completed their certification of their
results from the election to accept
those ballots and count them; and


e. Enjoining the Defendant class and
Secretary Crittenden from certifying
their returns until November 14,
2018.


[1] The Court takes judicial notice that
there are at least three other cases related
to the 2018 Georgia Election pending be-
fore other federal judges in this district:
Georgia Coalition for the Peoples’Agenda,
Inc. et al v. Kemp, 1:18-cv-04727-ELR
(NDGa, Oct. 11, 2018); Martin et al v.
Kemp et al, 1:18-cv-04776-LMM (NDGa,
Oct. 15, 2018); Common Cause Georgia v.
Kemp, No. 1:18-cv-5102-AT (NDGa, Nov.
5, 2018). The parties have filed notices of
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supplemental authority containing orders
issued by Judge Totenberg and Judge
May. Doc. Nos. [9], [30].


The Court will focus its inquiry on the
following four issues:


1. Whether the Secretary of State
should be enjoined to require coun-
ties to count absentee ballots with
incorrect birthdates.


2. Whether the Secretary of State
should be enjoined to require coun-
ties to count absentee ballots with
incorrect residence addresses.


3. Whether the Court should require
the Secretary of State to extend the
three-day period for counting provi-
sional ballots.


4. Whether the Secretary of State
should be enjoined to require coun-
ties to count the provisional ballots
of voters who voted in incorrect
counties as if they had merely voted
in incorrect precincts, as described
by O.C.G.A 21-2-419(c)(2).


B. Absentee Ballots


[2] Georgia law authorizes any eligible
voter to cast his or her absentee ballot by
mail. The first step in the absentee-voting
process is for a voter to submit an absen-
tee ballot application via mail, fax, email,
or in person. O.C.G.A. § 21-2-381(a)(1)(A).
A voter may submit an absentee ballot
application as early as 180 days prior to
the date of the primary or election through
and including the Friday before the pri-
mary or election. Id. Absentee ballots can-
not be issued the day before a primary or
election. O.C.G.A. § 21-2-384(a)(1)(2).


When an absentee ballot is requested,
the county registrar or absentee ballot
clerk must determine if the applicant is
eligible to vote in the relevant primary or
election by comparing the applicant’s iden-
tifying information to the applicant’s infor-


mation on file with the registrar’s office.
O.C.G.A. § 21-2-381(b)(1).


[3] If the registrar determines that the
signatures do not match, the clerk or the
board of registrars ‘‘shall deny the applica-
tion by writing the reason for rejection in
the proper space on the application and
shall promptly notify the applicant in writ-
ing of the ineligibility.’’ O.C.G.A. § 21-2-
381(b)(2)(3). While there is no procedure
by which an elector can contest the regis-
trar’s decision, the statutes do not prevent
an elector whose application is rejected
from applying a second time or voting in
person.


If a voter’s eligibility is confirmed, the
registrar must mail an absentee ballot to
the voter. O.C.G.A. § 21-2-381(b)(2)(A).
When an absentee voter receives an offi-
cial absentee ballot, the voter receives two
envelopes. O.C.G.A. § 21-2-384(b). The vot-
er must place the completed absentee bal-
lot in the smaller of the two envelopes. Id.
The smaller envelope must then be placed
in the larger envelope, which contains the
oath of the elector and a line for the
elector’s signature. O.C.G.A. § 21-2-384(b)-
(c). All absentee ballots must be received
by 7:00 p.m. on election day to be counted.
O.C.G.A. § 21-2-386(a)(1)(F).


Upon receipt of each absentee ballot, the
registrar or clerk must reject the ballot
‘‘[i]f the elector has failed to sign the oath,
or if the signature does not appear to be
valid, or if the elector has failed to furnish
required information or information so fur-
nished does not conform with that on file
TTT or if the elector is otherwise found
disqualified to vote[.]’’ O.C.G.A. § 21-2-
386(a)(1)(C). The clerk shall write ‘‘Reject-
ed’’ across the face of the envelope, pro-
vide the reason for rejection, and ‘‘prompt-
ly notify the elector of such rejection.’’ Id.


An elector whose ballot is rejected pur-
suant to O.C.G.A. § 21-2-386(a) may vote
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in the primary or election by either apply-
ing for a second absentee ballot at least
two days prior to the election or primary,
or voting in person through early absentee
voting or at the elector’s polling place on
the day of the election or primary. Ga.
Comp. R. & Regs. 183-1-14-.09.


C. Provisional Ballots


Georgia has established a system for
provisional voting. O.C.G.A. §§ 21-2-418
and 419. The statute providing for the
right to cast a provisional ballot states, in
relevant part:


(a) If a person presents himself or her-
self at a polling place, absentee polling
place, or registration office in his or her
county of residence in this state for the
purpose of casting a ballot in a primary
or election stating a good faith belief
that he or she has timely registered to
vote in such county of residence in such
primary or election and the person’s
name does not appear on the list of
registered electors, the person shall be
entitled to cast a provisional ballot in his
or her county of residence in this state
as provided in this Code section.


(b) Such person voting a provisional
ballot shall complete an official voter
registration form and a provisional bal-
lot voting certificate which shall include
information about the place, manner,
and approximate date on which the per-
son registered to vote. The person shall
swear or affirm in writing that he or she
previously registered to vote in such pri-
mary or election, is eligible to vote in
such primary or election, has not voted
previously in such primary or election,
and meets the criteria for registering to
vote in such primary or election. The
form of the provisional ballot voting cer-
tificate shall be prescribed by the Secre-
tary of State. The person shall also pres-


ent the identification required by Code
Section 21-2-417.
(c) Such person voting a provisional
ballot shall complete an official voter
registration form and a provisional bal-
lot voting certificate which shall include
information about the place, manner,
and approximate date on which the per-
son registered to vote. The person shall
swear or affirm in writing that he or she
previously registered to vote in such pri-
mary or election, is eligible to vote in
such primary or election, has not voted
previously in such primary or election,
and meets the criteria for registering to
vote in such primary or election. The
form of the provisional ballot voting cer-
tificate shall be prescribed by the Secre-
tary of State. The person shall also pres-
ent the identification required by Code
Section 21-2-417.


O.C.G.A. § 21-2-418.


Once a provisional ballot is cast, it will
be counted if and only if the person is later
determined to have been entitled to vote.
As set forth in O.C.G.A. § 21-2-419:


(b) At the earliest time possible after
the casting of a provisional ballot, but no
later than the day after the primary or
election in which such provisional ballot
was cast, the board of registrars of the
county or municipality, as the case may
be, shall be notified by the election su-
perintendent that provisional ballots
were cast in the primary or election and
the registrars shall be provided with the
documents completed by the person
casting the provisional ballot as provided
in Code Section 21-2-418. Provisional
ballots shall be securely maintained by
the election superintendent until a de-
termination has been made concerning
their status. The board of registrars
shall immediately examine the informa-
tion contained on such documents and
make a good faith effort to determine
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whether the person casting the provi-
sional ballot was entitled to vote in the
primary or election.
(c)(1) If the registrars determine after
the polls close, but not later than three
days following the primary or election,
that the person casting the provisional
ballot timely registered to vote and was
eligible and entitled to vote in such pri-
mary or election, the registrars shall
notify the election superintendent and
the provisional ballot shall be counted
and included in the county’s or munici-
pality’s certified election results.
(2) If the registrars determine after
the polls close, but not later than three
days following the primary or election,
that the person voting the provisional
ballot timely registered and was eligible
and entitled to vote in the primary or
election but voted in the wrong precinct,
then the board of registrars shall notify
the election superintendent. The super-
intendent shall count such person’s votes
which were cast for candidates in those
races for which the person was entitled
to vote but shall not count the votes cast
for candidates in those races in which
such person was not entitled to vote.
The superintendent shall order the
proper election official at the tabulating
center or precinct to prepare an accu-
rate duplicate ballot containing only
those votes cast by such person in those
races in which such person was entitled
to vote for processing at the tabulating
center or precinct, which shall be veri-
fied in the presence of a witness. Such
duplicate ballot shall be clearly labeled
with the word ‘‘Duplicate,’’ shall bear
the designation of the polling place, and
shall be given the same serial number as
the original ballot. The original ballot
shall be retained.
(3) If the registrars determine that the
person casting the provisional ballot did
not timely register to vote or was not


eligible or entitled to vote in such pri-
mary or election or shall be unable to
determine within three days following
such primary or election whether such
person timely registered to vote and was
eligible and entitled to vote in such pri-
mary or election, the registrars shall so
notify the election superintendent and
such ballot shall not be counted. The
election superintendent shall mark or
otherwise document that such ballot was
not counted and shall deliver and store
such ballots with all other ballots and
election materials as provided in Code
Section 21-2-500.


Finally, under O.C.G.A. § 21-2-418,
counties have three days following the
election to process provisional ballots to
determine whether they will be counted.


D. Evidentiary Submissions


Plaintiffs have presented various affida-
vits and declarations in support of their
argument.


John DeLapp, Data Director for AFG,
presented a declaration in which he stated
that as of the morning of November 12,
2018, there is an estimated figure of in
excess of 26,000 outstanding ballots cast.
Doc. No. [17-3], p. 4, ¶ 11. Plaintiffs state
that they dispute testimony (in a prior
case) from Secretary Crittenden’s Elec-
tions Director that the number of provi-
sional ballots cast was approximately 21,-
000. Doc. No. [4], p. 2, n.1.


Rachel Knowles, a field organizer in the
DeKalb County office of the Democratic
Party of Georgia, submitted an affidavit
claiming that she ‘‘spoke with voters who
sought to cure the status of their provi-
sional ballots, but [who] were TTT unable to
do so TTTT’’ Doc. No. [5], ¶ 7. She also
states that election officials were ‘‘unable
to give the voters confirmation that their
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provisional ballot would be counted.’’ Id.
From the affidavit:


For example, when voters go to [DeKalb
County Board of Elections (DCBOE) ]
to cure their provisional ballot, they are
asked if they were given paperwork by a
poll worker. If yes, DCBOE copies the
voter’s ID and has them fill out a form
that I believe asked for their name and
where they voted on Election Day
though I did not see the form personal-
ly. The voters are then sent away, with
DCBOE telling them that they will get a
letter next week letting them know why
they had to vote provisionally and
whether or not their vote was counted.
There is no confirmation whether these
voters’ ballots will be counted. I witness
one of the workers not even confirming
with people whether they voted provi-
sionally. She asked voters if they were
given instructions to come here by the
poll workers. If the voter responds no,
she tries to send them away.


Doc. No. [5].


Terakesha Graves submitted an affidavit
stating that she ‘‘moved back’’ to DeKalb
County without re-registering with the
county board of elections. Doc. No. [7]. On
election day, she was told by a poll worker
that she was registered to vote in Henry
County, not DeKalb County. Id. Ms.
Graves states that she was told by the poll
worker that ‘‘I could not vote on the DRE
machine but that I could vote on a provi-
sional ballot, which was handed to me. She
did not instruct me to travel to Henry
County and to cast my vote there.’’ Id. Ms.
Graves went to the DeKalb County Board
of Elections on November 9, 2018 and the
election representative was not able to tell
her ‘‘either way’’ if her provisional ballot
would be counted. Id. ¶ 7. A second elec-
tions representative said that ‘‘they
wouldn’t know until the end of the day


whether [her] ballot would be accepted or
rejected.’’ Id. ¶ 8.


Lona Tate submitted an affidavit that
she arrived to vote at a polling place in
DeKalb County on election day, but was
told that she was registered to vote in
Cobb County instead and that she should
go there. Doc. No. [8]. After explaining
that she did not have a car, Ms. Tate
claims that the assistant poll manager said
she would need to vote the ‘‘old fashioned
way,’’ by provisional ballot. Id.


Lauren Groh-Wargo, Campaign Manag-
er of AFG (Stacey Abrams for Governor),
submitted an affidavit alleging unspecified
problems with provisional ballots. Doc. No.
[10]. Rebecca DeHart, executive director
for the Democratic Party of Georgia
(‘‘DPG’’), submitted an affidavit stating
that DPG ‘‘has received thousands of calls
into its Voter Protection Hotline from ag-
grieved absentee voters in Gwinnett Coun-
ty requesting DPG’s assistance.’’ Doc. No.
[11]. Quinn Mulholland, a field organizer in
the DeKalb County office of the DPG,
submitted an affidavit that ‘‘DPG continues
to receive calls and complaints from voters
who have been unable to check the status
of their provisional and absentee ballots,
and who have been deprived of the oppor-
tunity to cure those ballots, even when
such voters at DCBOE in person.’’ Doc.
No. [12].


II. PRELIMINARY MATTERS


The Court first addresses several pre-
liminary matters relevant to the Court’s
power to hear this case and to the scope of
the relief the Court is able to grant.


A. Class Action Status


Plaintiffs include ‘‘class action’’ in the
caption of their suit and make allegations
regarding ‘‘the Defendant class’’ through-
out their complaint. See Doc. No. [1]. They
propose a Defendant class including the
boards of registrars and election superin-
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tendents of all of Georgia’s 159 counties.
Id. at 14. However, Plaintiffs have not
named, served, or notified any of these
other potential class members of this suit.
Nor have Plaintiffs filed a motion request-
ing certification of such a class. Rather,
Plaintiffs submit in a footnote that the
Court might ‘‘deem[ ] it necessary to certi-
fy a defendant class.’’ Id. at 1 n.1.


Federal Rule of Civil Procedure 23 out-
lines the requirements and procedures for
class certification. Fed. R. Civ. P. 23. The
Court will not overlook these procedural
safeguards and take action simply because
Plaintiffs suggest in a footnote that it
might be appropriate. At this stage of the
litigation, absent class certification, the
only Defendants before the Court are the
Secretary of State, the members of the
Gwinnett Board of Registration and Elec-
tions and the members of the DeKalb
Board of Registration and Elections. Thus,
any potential relief the Court could award
in a preliminary injunction is limited to
these Defendants.


B. Standing


[4] Defendants argue that Plaintiffs do
not have standing to bring their claims. To
establish standing, Article III requires a
plaintiff to show three things:


First, the plaintiff must have suffered,
or must face an imminent and not mere-
ly hypothetical prospect of suffering, an
invasion of a legally protected interest
resulting in a ‘‘concrete and particular-
ized’’ injury. Second, the injury must
have been caused by the defendant’s
complained-of actions. Third, the plain-
tiff’s injury or threat of injury must
likely be redressible by a favorable court
decision.


Fla. State Conference of NAACP v.
Browning, 522 F.3d 1153, 1159 (11th Cir.
2008) (citing Lujan v. Defenders of Wild-
life, 504 U.S. 555, 560–61, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992) ).


1. Injury in fact


[5, 6] An organization may demon-
strate a concrete, imminent injury either
through a ‘‘diversion-of-resources’’ theory
or through an associational-standing theo-
ry. See Arcia v. Fla. Sec’y of State, 772
F.3d 1335, 1341–42 (11th Cir. 2014). Here,
Plaintiffs assert both types of standing.
Doc. No. [1], ¶¶ 16, 19, 27. ‘‘Under the
diversion-of-resources theory, an organiza-
tion has standing to sue when a defen-
dant’s illegal acts impair the organization’s
ability to engage in its own projects by
forcing the organization to divert re-
sources in response.’’ Arcia, 772 F.3d at
1341.


[7–10] Under an associational-standing
theory, ‘‘[a]n organization has standing to
enforce the rights of its members ‘when its
members would otherwise have standing to
sue in their own right, the interests at
stake are germane to the organization’s
purpose, and neither the claim asserted
nor the relief requested requires the par-
ticipation of individual members in the law-
suit.’ ’’ Browning, 522 F.3d at 1160 (quot-
ing Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 528 U.S. 167,
181, 120 S.Ct. 693, 145 L.Ed.2d 610
(2000) ). ‘‘[W]hen the relief sought is in-
junctive, individual participation of the or-
ganization’s members is not normally nec-
essary. The nub is whether the members
themselves would have standing.’’ Brown-
ing, 522 F.3d at 1160. The organization
need only show that its members ‘‘face[ ] a
probability of harm in the near and defi-
nite future’’ to establish injury that is suffi-
cient to confer standing to seek prospec-
tive relief. Id. at 1160–61.


[11] The Court finds that Plaintiffs
have successfully established standing to
bring their claims regarding the rejection
of absentee ballots and their challenges to
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the constitutionality of the statutory
framework for curing and counting provi-
sional ballots. First, Plaintiffs have shown
injury under both the organizational and
associational frameworks. With respect to
organizational standing, Plaintiffs provide
declaration evidence that they will be re-
quired to divert resources from existing
uses to address both issues. Doc. Nos. [10];
[11]. Both organizations describe how the
rejection of absentee mail-in ballots has
frustrated their organizational missions of
increasing voter turnout and how the inad-
equate cure period and procedures for
handling provisional ballots has forced
them to shift resources away from prepar-
ing for the upcoming runoff election to
providing assistance to members adversely
impacted by the curative procedures. Doc.
Nos. [10], pp. 3–6; [11], pp. 3–6.


Defendants challenge Plaintiffs’ claims
of injury on the basis that Plaintiffs have
not shown they diverted any resources
from what they would normally be doing
during an election campaign. Doc. No. [12],
p. 23–25. Defendants argue that there has
been no change in existing law that would
require Plaintiffs to do anything different-
ly. Id. at 23. Defendants cite multiple cases
that found standing where a change in a
law or passage of a new law required a
diversion of resources for an organization,
but they do not cite any case that stands
for the proposition that a change in law is
required for the diversion-of-resources
theory to apply. See id. at 23–24.


Under the current election circum-
stances, problems with how absentee and
provisional ballots are being processed
have emerged. Those problems have
caused Plaintiffs to divert resources to ad-
dress them, giving Plaintiffs a ‘‘direct
stake’’ in this litigation. See Arcia, 772
F.3d at 1340 (‘‘Injury in fact reflects the
statutory requirement that a person be
adversely affected or aggrieved, and it


serves to distinguish a person with a direct
stake in the outcome of a litigation—even
though small—from a person with a mere
interest in the problem.’’) (internal quota-
tions omitted). It is immaterial whether
the organizational injury resulted from a
change in the law or a change in election-
year conditions and circumstances that
bring into focus potential problems with
the state’s statutory framework. The
Plaintiffs’ diversion of resources from
preparation for the upcoming runoff elec-
tions to assisting individuals impacted by
the handling of absentee and provisional
ballots is all the injury needed to meet the
injury-in-fact requirement. See Havens
Realty Corp. v. Coleman, 455 U.S. 363,
379, 102 S.Ct. 1114, 71 L.Ed.2d 214 (1982)
(‘‘[C]oncrete and demonstrable injury to
the organization’s activities—with the con-
sequent drain on the organization’s re-
sources—constitutes far more than simply
a setback to the organization’s abstract
social interests.’’).


[12, 13] As for injury under an associa-
tional-standing theory, Plaintiffs need only
show that at least one member faces an
imminent threat of injury. Arcia, 772 F.3d
at 1342. Given that the Democratic Party
has tens of thousands of members who are
active voters in the state, it is extremely
unlikely that the rejection of absentee bal-
lots and the curative process for handling
provisional ballots will not affect a single
Democratic Party member. This probable
danger is sufficient to satisfy the injury
prong for associational standing.


Defendants contend that Plaintiffs are
unable to meet the third prong of associa-
tional standing because individual mem-
bers’ involvement is required in this suit,
since voting ‘‘is an individual right.’’ Doc.
No. [12], pp. 27–28. Defendants assert that
‘‘individualized determinations will be re-
quired,’’ but do not elaborate on what
those determinations are or why an indi-
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vidual member’s participation is required.
Id. at 27. Plaintiffs do not seek individual,
retrospective relief for their members.
Rather, they seek prospective, injunctive
relief directed at election officials. Deter-
mining whether such relief is appropriate
does not require the Court to craft individ-
ual remedies, nor does it require every
Democratic Party member affected to par-
ticipate in the suit. Therefore, the Court
finds that Plaintiffs sufficiently allege inju-
ry-in-fact under both an organizational and
associational standing theory.


2. Causation


[14] Defendant Gwinnett argues that
Plaintiffs cannot meet the second standing
requirement to show that the injury was
caused by the county’s actions. Doc. No.
[12], pp. 25–26. However, the Court can
trace a direct line between Gwinnett’s (or
any county’s) decision to reject an absen-
tee ballot for missing information, when
that information is not material to verify-
ing a voter’s identity, and the resulting
injury when that person’s vote is not
counted. Likewise, the Court can trace a
direct line between a county’s failure to
accept curative information provided by a


voter whose ballot was marked as provi-
sional and that voter’s resulting disenfran-
chisement.1


3. Redressibility


[15] Finally, Defendants assert that
Plaintiffs’ injuries are not redressible by a
favorable ruling of the Court. Id. at 26.
Their cursory argument, devoid of sup-
porting authority, is unpersuasive.2 Plain-
tiffs allege injury to their organization
mission. An injunction directed at the Sec-
retary of State addressing election proce-
dures can reduce Plaintiffs’ burden of as-
sisting voters. Likewise, any injunction
that clarifies the legal requirements sur-
rounding absentee ballots or clarifying the
curative procedures for provisional ballots
can reduce the number of rejected ballots,
thereby addressing the individual harm
suffered by Plaintiffs’ members. Therefore
standing is established.


C. Laches


[16, 17] Defendants also argue that
Plaintiffs could have, and should have,
brought these claims weeks ago. Doc. Nos.
[12], pp. 15–16; [14], pp. 19–22. Thus, ac-


1. Gwinnett cites Swann v. Secretary, 668
F.3d 1285 (11th Cir. 2012), to imply that the
voters in this case are responsible for their
own injury. However, Swann is distinguish-
able from the circumstances here. In that
case, the plaintiff challenged a statute he
claimed deprived incarcerated individuals of
the right to vote by absentee ballot. Despite
plaintiff’s claims about the statute, he had
received an application for an absentee ballot
while in jail. He listed his home address un-
der ‘‘Address as Registered’’ and left the ad-
dress for ‘‘Ballot to be mailed’’ blank. Accord-
ingly, his absentee ballot was mailed to his
home address rather than to the jail. The
Eleventh Circuit found he lacked standing,
because he was responsible for his own inju-
ry. Id. at 1288. Unlike the circumstances in
this case, in Swann, there were no interven-
ing decisions by county officials over whether
or not to mail an absentee ballot or how to
apply the challenged statute. In the case at


bar, individual voters may have omitted infor-
mation or made mistakes, but between their
error and the potential harm of disenfran-
chisement stands county officials’ decisions
about how to treat those errors and omis-
sions.


2. To the extent that Defendants’ redressibility
argument rests on Plaintiffs’ failure to join the
157 other boards of registrars and election
superintendents, the Court rejects this argu-
ment. The Secretary of State is a Defendant in
this action and is the state official charged
with enforcing election laws. The Secretary of
State has the power to notify counties of
errors in their computation and tabulation of
votes, and to direct them to re-certify such
returns. See O.C.G.A. § 21-2-499. Thus, it is
possible that an injunction aimed at the Sec-
retary of State can redress Plaintiffs’ injuries.
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cording to Defendants, Plaintiffs’ unrea-
sonable delay and the resulting prejudice
to Defendants should bar their claims. To
invoke the doctrine of laches, a defendant
must show: ‘‘(1) there was a delay in as-
serting a right or claim, (2) the delay was
not excusable, and (3) the delay caused
[the defendant] undue prejudice.’’ United
States v. Barfield, 396 F.3d 1144, 1150
(11th Cir. 2005). Establishing such a de-
fense is fact-dependent; therefore, courts
generally do not prevent a plaintiff from
proceeding with his claims when very little
factual information is available. See, e.g.,
Espino v. Ocean Cargo Line, Ltd., 382
F.2d 67, 70 (9th Cir. 1967).


[18] With the limited information be-
fore the Court, it cannot say that any
delay on Plaintiffs’ part was unreasonable
or inexcusable. For example, many of the
issues regarding voters experiences with
the processing and curing of provisional
ballots did not arise until after election
day. At this juncture, Defendants have not
convinced the Court that Plaintiffs’ claims
are barred due to any delay.


III. LEGAL STANDARD


[19–22] The Court considers four fac-
tors when deciding whether to issue a
preliminary injunction pursuant to Federal
Rule of Civil Procedure 65: (1) whether
there is a substantial likelihood of success
on the merits; (2) whether the preliminary
injunction is necessary to prevent irrepa-
rable injury; (3) whether the threatened
injury outweighs the harm that the prelim-
inary injunction would cause to the non-
movant; and (4) whether the preliminary
injunction would be adverse to the public
interest. Parker v. State Bd. of Pardons
and Paroles, 275 F.3d 1032, 1034–35 (11th
Cir. 2001). Injunctive relief is an extraordi-
nary and drastic remedy and should not be
granted unless the movant clearly estab-
lishes the burden of persuasion as to each


of these four factors. Siegel v. LePore, 234
F.3d 1163, 1176 (11th Cir. 2000). In addi-
tion, ‘‘[a]t the preliminary injunction stage,
a district court may rely on affidavits and
hearsay materials which would not be ad-
missible evidence for a permanent injunc-
tion, if the evidence is ‘appropriate given
the character and objectives of the injunc-
tive proceeding.’ ’’ Levi Strauss & Co. v.
Sunrise Int’l Trading Inc., 51 F.3d 982, 985
(11th Cir. 1995). The decision to grant
preliminary injunctive relief is within the
broad discretion of the district court.
Majd–Pour v. Georgiana Cmty. Hosp.,
Inc., 724 F.2d 901 (11th Cir. 1984).


IV. LEGAL ANALYSIS


A. Likelihood of Success on the Mer-
its


As stated above, the first factor when
determining whether to issue temporary or
preliminary injunctive relief is whether the
movant has a substantial likelihood of suc-
cess on the merits. Parker, 275 F.3d at
1035.


1. Absentee Mail-Ballots (Counts I,
II, and III of the Complaint)


[23] The Court will first consider
whether Plaintiffs have established a sub-
stantial likelihood of success on the merits
on their claims regarding the rejection of
absentee mail-in ballots. Plaintiffs allege
that county election officials who reject
absentee mail-in ballots under O.C.G.A.
§ 21-2-386(a)(1)(C) solely due to missing or
insufficient oath information—and more
specifically, incorrect or omitted birth
years and residential addresses—violate
federal and state law. Doc. No. [4], p. 9.
Thus, Plaintiffs would have the Court en-
join Secretary Crittenden from certifying
the Statewide Election results until all
county election officials count absentee
mail-in ballots with missing or insufficient
oath information. Id. at p. 3. After due
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consideration, the Court agrees with Plain-
tiffs—but only to the extent that absentee
mail-in ballots rejected solely because of a
birth year error or omission must be
counted statewide.


[24, 25] The Georgia Supreme Court
has previously recognized that Georgia law
‘‘does not mandate the automatic rejection
of any absentee ballot lacking the elector’s
place and/or date of birth.’’ Jones v. Jess-
up, 279 Ga. 531, 533 n.5, 615 S.E.2d 529,
531 n.5 (2005) (citing O.C.G.A. § 21-2-386).
Further, pursuant to Federal Rule of Evi-
dence 201, the Court takes judicial notice
of a November 12, 2018, memorandum, in
which Secretary Crittenden instructed all
county election officials that they can
count absentee mail-in ballots under
O.C.G.A. § 21-2-386(a)(1)(C) despite birth
year errors or omissions. Martin v. Crit-
tenden, No. 18-cv-4776-LMM, Doc. No.
[54], pp. 15–16.3 While county election offi-
cials are permitted to count such absentee
mail-in ballots, however, the memorandum
does not explicitly inform them that they
are required to do so. Id.


[26] The Court also takes judicial no-
tice of a November 13, 2018, Order, in
which Judge May enjoined Gwinnett Coun-
ty election officials from rejecting absentee
mail-in ballots containing an error or omis-
sion relating to the voter’s year of birth
and ordered them to count such ballots.
Martin v. Crittenden, No. 1:18-cv-4776-
LMM, 2018 WL 5917860, at *7 (N.D. Ga.


Nov. 13, 2018). Specifically, Judge May
found that ‘‘Gwinnett County’s process of
rejecting absentee ballots solely on the
basis of an omitted or incorrect birth year
violate[s] the Civil Rights Act, 52 U.S.C.
§ 10101(a)(2)(B)[.]’’ Id. at *1. Section
10101(a)(2)(B) prohibits the practice of dis-
qualifying voters ‘‘because of an error or
omission on any record or paper relating
to any application, registration, or other
act requisite to voting, if such error or
omission is not material to determining
whether such individual is qualified under
State law to vote in such election.’’ 52
U.S.C. § 10101(a)(2)(B). The Eleventh Cir-
cuit has explained that this provision turns
on ‘‘whether, accepting the error as true
and correct, the information contained in
the error is material to determining the
eligibility of the applicant.’’ Fla. State
Conf. of NAACP v. Browning, 522 F.3d
1153, 1175 (11th Cir. 2008). Therefore,
Judge May concluded that ‘‘a voter’s abili-
ty to correctly recite his or her year of
birth on the absentee ballot envelope is not
material to determining said voter’s quali-
fications under Georgia law.’’ Martin, 2018
WL 5917860, at *5.4


In light of Judge May’s Order, the Court
is concerned by Secretary Crittenden’s
discretionary instructions to county elec-
tion officials in the November 12, 2018,
memorandum concerning the verification
of absentee mail-in ballots. While Gwinnett
County is now under one instruction from
Judge May to count absentee mail-in bal-


3. Despite being referenced several times by
the parties throughout the hearing on Novem-
ber 13, 2018, this memorandum was never
filed in this case. It was, however, filed in
Martin v. Crittenden, No. 1:18-cv-4776-LMM,
at Doc. No. [54], pp. 15–16.


4. Notably, however, Judge May’s Order did
not go so far as to say that a missing signa-
ture, incorrect address, or other clerical er-
rors are immaterial to verifying the identity of
the voter. Martin, 2018 WL 5917860, at *4,


n.4. In the Order, Judge May found that the
plaintiffs offered ‘‘only conclusory statements
and no supporting authority’’ for their claim
that such information was immaterial. Id.
Similarly, in this case, Plaintiffs have offered
no supporting evidence that county election
officials were rejecting absentee mail-in bal-
lots due to missing or incorrect residential
addresses. Therefore, the Court is unable to
conclude that Plaintiffs have met their burden
as to the residential addresses issue.
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lots that contain a birth year error or
omission, the other 158 counties in Georgia
have been given the impression that they
have the complete discretion to either
count such ballots or reject them entirely.
Consequently, this current statewide dis-
crepancy regarding absentee mail-in bal-
lots could not only lead to future voter
confusion, but also to inconsistency in how
such ballots are counted. See Purcell v.
Gonzalez, 549 U.S. 1, 4–5, 127 S.Ct. 5, 166
L.Ed.2d 1 (2006) (‘‘Court orders affecting
elections, especially conflicting orders, can
themselves result in voter confusion and
consequent incentive to remain away from
the polls.’’); see also Bush v. Gore, 531 U.S.
98, 109, 121 S.Ct. 525, 148 L.Ed.2d 388
(2000) (‘‘When a court orders a statewide
remedy, there must be at least some as-
surance that the rudimentary require-
ments of equal treatment and fundamental
fairness are satisfied.’’).


Thus, for the sake of statewide uniformi-
ty and assurance that all absentee mail-in
ballots are equally treated, the Court
adopts the rationale set forth in Judge
May’s Order and holds that absentee mail-
in ballots rejected solely because of an
omitted or erroneous birth date must be
counted. Therefore, the Court finds that
Plaintiffs have met their burden in show-
ing a substantial likelihood of success on
the merits with respect to their absentee
mail-in ballot claims.


2. Provisional Ballots (Counts
IV, V, and VI)


In Count IV Plaintiffs allege that Defen-
dants have violated the fundamental right
to vote under the First and Fourteenth
Amendments of the United States Consti-
tution by enforcing the requirement of
Georgia law (i.e., the three-day cure peri-
od, O.C.G.A. § 21-2-419) that county


boards cannot cure provisions ballots after
November 9, 2018. Plaintiffs state that:
‘‘[i]n light of the historic numbers of provi-
sional ballots cast in this election, and the
burdens on the county due in part to im-
proper actions by Secretary Crittenden’s
predecessor, Brian Kemp, many voters will
be disenfranchised for races up and down
the ballot because there simply has not
been enough time to cure their provisional
ballots.’’ Doc. No. [1], ¶ 118. Plaintiffs state
that ‘‘[u]nder Georgia law, it appears that
any voters whose provisional ballots have
not been resolved by November 9, 2018
will be disenfranchised, simply because the
counties in which they respectively reside
could not address their ballots in time.’’ Id.
¶ 6.


Plaintiffs also allege that ‘‘rejecting pro-
visional ballots because they were cast in a
different county from the voter’s registra-
tion address unconstitutionally deprives
such voters of their fundamental right to
vote—particularly where registration er-
rors and administrative confusion appear
to have led to exponentially greater confu-
sion on behalf of the voters.’’ Id. ¶ 123.


In Count V of the Complaint, Plaintiffs
allege a violation of the due process clause
of the Fourteenth Amendment. Plaintiffs
allege that ‘‘it would be improper, unfair,
and contrary to the Fourteenth Amend-
ment’s guarantee of due process of law
[Georgia counties], to continue to reject
provisional ballots without providing suffi-
cient time for the voter to learn of the
problem and attempt to provide a cure
accepted by knowledgeable county elec-
tions officials.’’ Doc. No. [1], ¶ 128.5 Plain-
tiffs further allege that ‘‘[t]he application
of that statutory regime [requiring that
provisional ballots be cured ‘not later than


5. Paragraph 128 of the Complaint references
‘‘absentee ballots,’’ however, the Court infers


that the Plaintiffs meant ‘‘provisional ballots.’’
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three days’ following the election] under
these circumstances is unconstitutional.’’
Id. ¶ 127.


Count VI alleges a violation of the Equal
Protection Clause of the Fourteenth
Amendment on the ground that ‘‘enforcing
the requirement in [O.C.G.A.] § 21-2-
419(c) that provisional ballots cannot be
cured later than three days after the elec-
tion, results in arbitrary and disparate
treatment of provisional voters depending
simply on the resources of county boards
to cure ballots within this narrow time-
frame.’’ Doc. No. [1], ¶ 131.


At the November 13, 2018 hearing,
Plaintiffs, through Counsel, clarified that
they are not asserting a facial attack on
O.C.G.A. § 21-2-419 so as to have it de-
clared illegal for all time. Plaintiffs’ Coun-
sel stated that they are attacking the stat-
ute, as it is applied to the circumstances of
the 2018 General Election. To this regard,
the Court’s rulings are in the context of an
as-applied constitutional challenge to cer-
tain portions of Georgia’s statutory elec-
tion scheme.


i. Enforcement of the statutory re-
quirement that counties cannot
cure provisional ballots after three
days (Counts IV and VI)


[27] With respect to Counts IV and VI
of the Complaint, in their motion, Plaintiffs
assert that voters are slated to be disen-
franchised because there has not been
enough time to cure their provisional bal-
lots. Doc. No. [4], p. 13.


In opposition to the Plaintiffs’ motion,
Secretary Crittenden filed a Declaration of
Chris Harvey, Elections Director for the
Office of the Secretary of State for the
State of Georgia, in which he stated that
he had not received any reports from
county election officials that they were un-
able to accurately determine the validity of
provisional ballots cast in their jurisdiction


during the statutory period of three days
following the election. Doc. No. [33], ¶ 9.


After review, the Court finds that there
is a lack of evidentiary support for Plain-
tiffs’ contention that there has not been
enough time to cure the provisional ballots
filed in the 2018 General Election. Accord-
ingly, Plaintiffs have not met their burden
of persuasion as to a likelihood of success
on the merits as to Counts IV and VI.


ii. Out of county provisional
ballots (Count IV)


In their motion, Plaintiffs seek an order
for the Court to declare that counties treat
provisional ballots cast in the November 6,
2018 General Election by a voter regis-
tered in another county as if the voter had
cast the ballot within the wrong precinct of
the same county. Doc. No. [4], p. 4. At the
hearing, Plaintiffs referenced Judge Toten-
berg’s order (cited above) as a roadmap to
make such declaration.


Under Georgia’s current election
scheme, a ballot cast out of the voter’s
county of residence is not counted.
O.C.G.A § 21-2-218(f) (‘‘No person shall
vote in any county or municipality other
than the county or municipality of such
person’s residence except as provided in
subsection (e) of this Code section.’’).


After the hearing and pursuant to the
Court’s request, Plaintiffs filed a response
in support of their motion, concerning how
many provisional ballots were cast by a
voter in what the county believed is their
county of residence, because voter regis-
tration records showed the voter as regis-
tered in another county. Doc. No. [37]. In
their response, Plaintiffs state that they
‘‘cannot produce a reliable, fixed number of
voters who cast provisional ballots because
they were voting in a county other than
their county of residence (according to
state voter registration records) in the No-
vember 6, 2018 General Election, for sev-
eral reasons, to include: lack of reliable
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form, handwritten forms, and use of differ-
ent codes by the counties. Doc. No. [37], p.
2. Plaintiffs also state that ‘‘according to
their compiled records, 13,138 provisional
ballots were tagged by county poll officials
with the code ‘‘OP,’’ 6 or some variation
thereof, but analysis of which specific bal-
lots were cast in a county other than the
county of residence according to state vot-
er registration records, versus out of pre-
cinct within the same county according to
state voter registration records, is not
available at this time.’’ Doc. No. [37], pp.
3–4. Plaintiffs also state that ‘‘the Demo-
cratic Party of Georgia states that it has
received at least 456 incident reports, com-
piled by poll watchers or Hotline atten-
dees, in which a registered voter seeking
to cast a ballot in one county was told,
contrary to the voter’s understanding of
her registration, that the voter resided in a
different county and needed either to re-
turn to that different county to vote or to
vote provisionally, through November 9,
2018.’’ Doc. No. [37], p. 4.


[28] ‘‘Although the United States Con-
stitution, and Supreme Court decisions in-
terpreting the Constitution, give primary
responsibility for administering and regu-
lating elections to the States, the States
must adhere to certain constitutional and
statutory requirements.’’ Sandusky Cty.
Democratic Party v. Blackwell, 387 F.3d
565, 569 (6th Cir. 2004).


[29–31] ‘‘The Supreme Court has re-
jected a ‘litmus-paper test’ for ‘[c]onstitu-
tional challenges to specific provisions of a
State’s election laws’ and instead has ap-
plied a ‘flexible standard.’ ’’ Common
Cause/Georgia v. Billups, 554 F.3d 1340,
1352 (11th Cir. 2009). The United States
Supreme Court has held that:


A court considering a challenge to a
state election law must weigh ‘‘the char-
acter and magnitude of the asserted in-
jury to the rights protected by the First
and Fourteenth Amendments that the
plaintiff seeks to vindicate’’ against ‘‘the
precise interests put forward by the
State as justifications for the burden
imposed by its rule,’’ taking into consid-
eration ‘‘the extent to which those inter-
ests make it necessary to burden the
plaintiff’s rights.’’ Id., at 789, 103 S.Ct.
at 1570; Tashjian, supra, 479 U.S. at
213–214, 107 S.Ct. at 547–548. Under
this standard, the rigorousness of our
inquiry into the propriety of a state elec-
tion law depends upon the extent to
which a challenged regulation burdens
First and Fourteenth Amendment
rights. Thus, as we have recognized
when those rights are subjected to ‘‘se-
vere’’ restrictions, the regulation must
be ‘‘narrowly drawn to advance a state
interest of compelling importance.’’ Nor-
man v. Reed, 502 U.S. 279, 289, 112
S.Ct. 698, 705, 116 L.Ed.2d 711 (1992).
But when a state election law provision
imposes only ‘‘reasonable, nondiscrimi-
natory restrictions’’ upon the First and
Fourteenth Amendment rights of voters,
‘‘the State’s important regulatory inter-
ests are generally sufficient to justify’’
the restrictions. Anderson [v. Cele-
brezze], 460 U.S. [780] at 788, 103 S.Ct.
[1564] at 1569–1570 [75 L.Ed.2d 547
(1983) ]; see also id., at 788–789, n. 9, 103
S.Ct. at 1569–1570, n. 9.


Burdick v. Takushi, 504 U.S. 428, 434, 112
S.Ct. 2059, 119 L.Ed.2d 245 (1992).


[32, 33] The following principles also
guide the Court’s analysis: ‘‘[o]nly in ex-
traordinary circumstances will a challenge
to a state election rise to the level of a
constitutional deprivation.’’ Curry v. Bak-


6. In Common Cause Georgia v. Kemp, No.
1:18-cv-5102-AT, the court stated that the


Code ‘‘OP’’ means ‘‘out of precinct.’’ (NDGa,
Nov. 12, 2018).
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er, 802 F.2d 1302, 1314 (11th Cir. 1986).
‘‘We agree that federal courts should re-
frain from holding a state election law
unconstitutional when a reasonable alter-
native course of action exists.’’ Roe v. State
of Ala. By & Through Evans, 43 F.3d 574,
582 (11th Cir. 1995).


[34] In argument and briefing, the
Secretary of State asserts a state interest
of prevention of voter fraud. In his Decla-
ration, the Secretary of State’s Elections
Director stated that ‘‘[i]f the state allowed
out of county voting, there would be no
practical way of knowing if a voter voted in
more than one county. Voter registration
occurs at the county level [and] [p]rovision-
al ballot determination occurs at the coun-
ty level.’’ Doc. No. [33], ¶ 11. ‘‘Countering
the State’s compelling interest in prevent-
ing voter fraud is the plaintiffs’ strong
interest in exercising the ‘fundamental po-
litical right’ to vote.’’ Purcell v. Gonzalez,
549 U.S. 1, 4, 127 S.Ct. 5, 166 L.Ed.2d 1
(2006). However, the Supreme Court has
clearly stated that the right to vote is ‘‘not
absolute’’ in terms of where and when a
citizen’s ballot is cast:


It is beyond cavil that ‘‘voting is of the
most fundamental significance under our
constitutional structure.’’ Illinois Bd. of
Elections v. Socialist Workers Party, 440
U.S. 173, 184, 99 S.Ct. 983, 990, 59
L.Ed.2d 230 (1979). It does not follow,
however, that the right to vote in any
manner and the right to associate for
political purposes through the ballot are
absolute. Munro v. Socialist Workers
Party, 479 U.S. 189, 193, 107 S.Ct. 533,
536, 93 L.Ed.2d 499 (1986). The Consti-
tution provides that States may pre-
scribe ‘‘[t]he Times, Places and Manner
of holding Elections for Senators and
Representatives,’’ Art. I, § 4, cl. 1, and


the Court therefore has recognized that
States retain the power to regulate their
own elections. Sugarman v. Dougall, 413
U.S. 634, 647, 93 S.Ct. 2842, 2850, 37
L.Ed.2d 853 (1973); Tashjian v. Republi-
can Party of Connecticut, 479 U.S. 208,
217, 107 S.Ct. 544, 550, 93 L.Ed.2d 514
(1986). Common sense, as well as consti-
tutional law, compels the conclusion that
government must play an active role in
structuring elections; ‘‘as a practical
matter, there must be a substantial reg-
ulation of elections if they are to be fair
and honest and if some sort of order,
rather than chaos, is to accompany the
democratic processes.’’ Storer v. Brown,
415 U.S. 724, 730, 94 S.Ct. 1274, 1279, 39
L.Ed.2d 714 (1974).


Burdick, 504 U.S. at 434, 112 S.Ct. 2059.


[35] In applying the above-stated test
and weighing applicable interests, without
more evidence to the contrary, this Court
finds for the limited purpose of the pend-
ing motion for preliminary injunction that
O.C.G.A § 21-2-218(f) is narrowly drawn to
advance the State of Georgia’s important
regulatory interest of prevention of voter
fraud and therefore constitutes a ‘‘reason-
able, nondiscriminatory restriction’’ upon
the right to vote and not a ‘‘severe’’ re-
striction. Burdick, 504 U.S. at 434, 112
S.Ct. 2059.7 Plaintiffs do not present suffi-
cient evidence to show that the State’s
interest in preventing voter fraud is unrea-
sonable, nor do they show that the restric-
tion was applied in a discriminatory man-
ner. The restriction of in-county voting
constitutes the ‘‘substantial regulation of
elections’’ required by ‘‘common sense’’ to
ensure that they are ‘‘fair and honest’’ and
conducted with order, rather than chaos.
Id.


7. Even if the in-county voting requirement is
considered a ‘‘severe’’ restriction on the right


to vote, the Court’s decision does not change.
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iii. Procedural due process (Count V)


As stated above, Plaintiffs argue that
the application of the statutory regime
(three-day rule) of O.C.G.A. § 21-2-419(c)
is unconstitutional under the present cir-
cumstances. Doc. No. [1], ¶ 127. In their
Complaint, Plaintiffs allege that ‘‘it would
be improper, unfair, and contrary to the
Fourteenth Amendment’s guarantee of due
process of law [Georgia counties], to con-
tinue to reject provisional ballots without
providing sufficient time for the voter to
learn of the problem and attempt to pro-
vide a cure [that will be] accepted by
knowledgeable county elections officials.’’
Doc. No. [1], ¶ 128


[36] ‘‘A procedural due process claim
has three elements: (1) a deprivation of a
constitutionally-protected liberty or prop-
erty interest; (2) state action; and (3) con-
stitutionally-inadequate process.’’ Greene
Dreams Shoe Care Ctr., Inc. v. Miami-
Dade Cty., Fla., No. 1:13-CV-22231-UU,
2015 WL 519046, at *2 (S.D. Fla. Feb. 4,
2015) (citing Grayden v. Rhodes, 345 F.3d
1225, 1232 (11th Cir. 2003) ).


[37] In their motion and in support of
their procedural due process claims, Plain-
tiffs cite the declarations of Rachel
Knowles, Lona Tate, Terakesha Graves,
and Rachel Knowles as examples of ballots
being rejected through no fault of the
elector and without providing the elector
an adequate process to remedy the rejec-
tion. Doc. No. [4], p. 14. Each declaration
is described in detail in the background
section of this Order, supra.


In response and at the hearing, Defen-
dants presented evidence that Ms. Tate
did not actually change her voter registra-
tion until October 19, 2018 and therefore
had not timely changed her address prior
the voter registration deadline. Doc. No.
[14-1], p. 5, ¶ 8 and p. 6. Secretary Critten-
den asserts that Ms. Tate’s situation has


nothing to do with the application of the
three-day window and does not prove
Plaintiffs’ case. Secretary Crittenden also
asserts that there is no evidence that Ms.
Tate’s vote was not counted. The Court
agrees that Ms. Tate’s situation is not an
example of a procedural due process claim.


[38] As to the remaining examples, a
review of the Georgia Elections Code
shows that state procedures already pro-
vide for how the example situations cited
by Plaintiffs were to be handled by the
DeKalb County Board of Elections Office.
See O.C.G.A. § 21-2-1, et seq. Without
more, it appears that Plaintiffs’ evidence is
within the realm of failure to follow state
procedures. ‘‘[T]he law is well established
that the mere failure to follow state proce-
dures does not necessarily rise to the level
of a violation of federal procedural due
process rights. See Harris v. Birmingham
Bd. of Educ., 817 F.2d 1525, 1528 n.15
(11th Cir.1987) (citing Maddox v. Stephens,
727 F.3d 1109, 1124 (11th Cir. 2013) (‘‘[W]e
emphasize that the violation of a state
statute outlining procedure does not neces-
sarily equate to a due process violation
under the federal constitution. If other-
wise, federal courts would have the task of
insuring strict compliance with state proce-
dural regulations and statutes.’’).


Accordingly, the Court finds that Plain-
tiffs have not demonstrated a likelihood of
success as to Count V.


Because the Court finds that Plaintiffs
have failed to demonstrate a substantial
likelihood of success on the merits as to
Counts IV through VI of the Complaint,
the Court need not determine whether
Plaintiffs established the remaining three
prerequisites as to these three counts of
the Complaint.’’ Variable Annuity Life Ins.
Co. v. Laeng, No. 8:12-CV-2280-T-33MAP,
2013 WL 500145, at *4 (M.D. Fla. Feb. 11,
2013).
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B. Remaining Preliminary Injunc-
tion Factors


[39, 40] Having found that Plaintiffs
established a substantial likelihood of suc-
cess on the merits on their claims re-
garding the rejection of absentee mail-in
ballots, the Court now turns to the re-
maining preliminary injunction factors. To
succeed under the second factor, Plain-
tiffs must show ‘‘a substantial likelihood
of irreparable injury’’ if a preliminary in-
junction is not issued. Siegel, 234 F.3d at
1176. Generally, this means that a party
cannot be made whole by monetary dam-
ages. See Odebrecht Constr., Inc. v.
Sec’y, 715 F.3d 1268, 1289 (11th Cir.
2013). Here, the asserted injury is the
disenfranchisement of certain voters who
cast absentee or provisional ballots. With-
out a preliminary injunction, the voters
whose ballots have been rejected on im-
proper grounds or without a chance to
cure the rejection will lose their opportu-
nity to vote in this election; an injury
that money cannot compensate. Courts
consistently find infringements of voting
rights to qualify as irreparable injury.
League of Women Voters of N. Carolina
v. North Carolina, 769 F.3d 224, 247 (4th
Cir. 2014); Obama for Am. v. Husted, 697
F.3d 423, 436 (6th Cir. 2012); Cunning-
ham v. Adams, 808 F.2d 815, 821 (11th
Cir. 1987). In light of the nature of the
potential injuries Plaintiffs, the Court
finds that Plaintiffs have established ir-
reparable injury and this factor weighs in
their favor.8


[41] Next, to succeed under the third
factor, the Court must consider whether
the threatened injury to the movant out-


weighs the hardship that would be experi-
enced by the opposing party if the prelimi-
nary injunction were issued. Parker, 275
F.3d at 1035. With respect to hardship,
Defendants argue that Plaintiffs’ request-
ed preliminary injunction would delay the
certification of the statewide election and
thus disrupt any preparations made for
any run-off elections. Doc. No. [14], pp. 17–
18. Defendants further argue that their
asserted hardships outweigh any alleged
injury to Plaintiffs, who have an alterna-
tive state law remedy available to them in
the form of Georgia’s election contest pro-
cedures under O.C.G.A. § 21-2-522.


Any hardship that Defendants suffer
due to a preliminary injunction, however,
is outweighed by the harm that disenfran-
chised Plaintiffs would suffer should the
Court not grant their requested prelimi-
nary injunction. As previously discussed,
the disenfranchisement of the right to vote
is an irreparable injury and one that can-
not easily be redressed. Further, the state
law remedy that Defendants suggest is
available to Plaintiffs does nothing to allev-
iate the harm suffered by individual vot-
ers. Therefore, the Court finds that Plain-
tiffs have established that their threatened
injury outweighs any hardship that would
be experienced by Defendants if the pre-
liminary injunction were issued.


[42] Finally, to succeed under the
fourth factor, the Court must determine
whether Plaintiffs’ requested preliminary
injunction would be adverse to public in-
terest. Defendants again argue that any
disruption or delay in the certification of
the statewide election—and consequently,
any disruption or delay in any prepara-


8. Defendants argue that Plaintiffs delay in
challenging the election procedures involved
in this case is an indication of their lack of
irreparable harm. Doc. No. [16], pp. 13–15.
However, as the Court discussed in Part III.
A.3, many of the problems Plaintiffs’ describe


with the electoral procedures were not evi-
dent until during and after the election. The
Court declines to view Plaintiffs timing as
indicative of an absence of an irreparable
injury.







1347BROWN v. FORD MOTOR CO.
Cite as 347 F.Supp.3d 1347 (N.D.Ga. 2018)


tions made for run-off elections—would be
adverse to public interest. Doc. No. [14],
pp. 18–19. The Court, however, finds that
public interest is better served by ensuring
that qualified absentee voters have the
opportunity to vote and, more importantly,
have their votes counted. See Charles H.
Wesley Educ. Foundation, Inc. v. Cox, 408
F.3d 1349, 1355 (11th Cir. 2005) (‘‘[T]he
Plaintiffs’ franchise-related rights [are]
without question in the public interest.’’);
see also Wesberry v. Sanders, 376 U.S. 1,
17, 84 S.Ct. 526, 11 L.Ed.2d 481 (1964)
(‘‘No right is more precious in a free coun-
try than that of having a voice in the
election of those who make the laws under
which, as good citizens, we must live. Oth-
er rights, even the most basic, are illusory
if the right to vote is undermined.’’). Ac-
cordingly, the Court finds that the prelimi-
nary injunction would not be adverse to
public interest.


IV. CONCLUSION AND PARTIAL IN-
JUNCTIVE RELIEF


Accordingly, Plaintiffs’ Emergency Mo-
tion for Preliminary Injunction (Doc. No.
[4] ) is GRANTED IN PART AND DE-
NIED IN PART.


Plaintiffs have shown that they are enti-
tled to preliminary injunctive relief as to
the absentee ballot (date of birth) issue.
Plaintiffs have not shown that they are
entitled to preliminary injunctive relief as
to the absentee ballot (residence) issue and
provisional ballot issues. The Court specifi-
cally DENIES Plaintiffs’ request to extend
the cure period and require the counting of
out-of-county of residence provisional bal-
lots.


The Secretary of State is ENJOINED
from certifying the State Election results
until she has confirmed that each county’s
returns include the counts for absentee
ballots where the birth date was omitted
or incorrect.


In the exercise of the Court’s discretion,
no bond is required pursuant to Federal
Rule of Civil Procedure 65.


IT IS SO ORDERED this 14th day of
November, 2018.


,


  


Jamie L. BROWN, Plaintiff,


v.


FORD MOTOR COMPANY, Defendant.


CIVIL ACTION FILE NO.
3:18-cv-127-TCB


United States District Court,
N.D. Georgia, Newnan Division.


Signed November 9, 2018


Background:  Plaintiff filed products lia-
bility action against automobile manufac-
turer. Manufacturer moved to dismiss.


Holdings:  The District Court, Timothy C.
Batten, Sr., J., held that:


(1) exercise of general personal jurisdic-
tion over manufacturer would not com-
port with due process;


(2) exercise of specific personal jurisdic-
tion over manufacturer would not com-
port with due process; and


(3) transfer was not warranted.


Petition granted.


1. Federal Courts O2792


In context of motion to dismiss for
lack of personal jurisdiction in which no
evidentiary hearing is held, plaintiff bears
burden of establishing prima facie case of
jurisdiction over non-resident defendant.
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QuickFacts
Hancock County, Georgia
QuickFacts provides statistics for all states and counties, and for cities and towns with a population of 5,000 or more.


Table


All Topics


Population estimates base, April 1, 2010, (V2019) 9,401


 PEOPLE


Population


Population estimates, July 1, 2019, (V2019) 8,457


Population estimates base, April 1, 2010, (V2019) 9,401


Population, percent change - April 1, 2010 (estimates base) to July 1, 2019, (V2019) -10.0%


Population, Census, April 1, 2010 9,429


Age and Sex


Persons under 5 years, percent 3.5%


Persons under 18 years, percent 15.2%


Persons 65 years and over, percent 23.8%


Female persons, percent 44.0%


Race and Hispanic Origin


White alone, percent 26.5%


Black or African American alone, percent (a) 71.0%


American Indian and Alaska Native alone, percent (a) 0.6%


Asian alone, percent (a) 1.0%


Native Hawaiian and Other Pacific Islander alone, percent (a)  Z


Two or More Races, percent 0.9%


Hispanic or Latino, percent (b) 2.7%


White alone, not Hispanic or Latino, percent 24.4%


Population Characteristics


Veterans, 2015-2019 473


Foreign born persons, percent, 2015-2019 1.7%


Housing


Housing units, July 1, 2019, (V2019) 5,436


Owner-occupied housing unit rate, 2015-2019 70.6%


Median value of owner-occupied housing units, 2015-2019 $85,000


Median selected monthly owner costs -with a mortgage, 2015-2019 $1,101


Median selected monthly owner costs -without a mortgage, 2015-2019 $432


Median gross rent, 2015-2019 $678


Building permits, 2019 14


Families & Living Arrangements


Households, 2015-2019 2,974


Persons per household, 2015-2019 2.03


Living in same house 1 year ago, percent of persons age 1 year+, 2015-2019 88.1%


Language other than English spoken at home, percent of persons age 5 years+, 2015-2019 2.6%


Computer and Internet Use


Households with a computer, percent, 2015-2019 67.9%


Households with a broadband Internet subscription, percent, 2015-2019 47.7%


Education


High school graduate or higher, percent of persons age 25 years+, 2015-2019 74.2%


Bachelor's degree or higher, percent of persons age 25 years+, 2015-2019 8.6%


Health


With a disability, under age 65 years, percent, 2015-2019 9.5%


Persons without health insurance, under age 65 years, percent 13.7%


Economy


In civilian labor force, total, percent of population age 16 years+, 2015-2019 30.0%


In civilian labor force, female, percent of population age 16 years+, 2015-2019 47.3%


Total accommodation and food services sales, 2012 ($1,000) (c) D


Total health care and social assistance receipts/revenue, 2012 ($1,000) (c) D
D


Hancock County,
Georgia










































https://www.census.gov/





Total manufacturers shipments, 2012 ($1,000) (c)


Total merchant wholesaler sales, 2012 ($1,000) (c) D


Total retail sales, 2012 ($1,000) (c) 24,753


Total retail sales per capita, 2012 (c) $2,752


Transportation


Mean travel time to work (minutes), workers age 16 years+, 2015-2019 27.7


Income & Poverty


Median household income (in 2019 dollars), 2015-2019 $31,860


Per capita income in past 12 months (in 2019 dollars), 2015-2019 $16,704


Persons in poverty, percent 31.2%


 BUSINESSES


Businesses


Total employer establishments, 2018 62


Total employment, 2018 594


Total annual payroll, 2018 ($1,000) 19,715


Total employment, percent change, 2017-2018 -3.6%


Total nonemployer establishments, 2018 622


All firms, 2012 709


Men-owned firms, 2012 382


Women-owned firms, 2012 281


Minority-owned firms, 2012 522


Nonminority-owned firms, 2012 162


Veteran-owned firms, 2012 87


Nonveteran-owned firms, 2012 593


 GEOGRAPHY


Geography


Population per square mile, 2010 20.0


Land area in square miles, 2010 471.84


FIPS Code 13141










About datasets used in this table


Value Notes


 Estimates are not comparable to other geographic levels due to methodology differences that may exist between different data sources.


Some estimates presented here come from sample data, and thus have sampling errors that may render some apparent differences between geographies statistically indistinguishable. Click the Quick Info  icon to the
row in TABLE view to learn about sampling error.


The vintage year (e.g., V2019) refers to the final year of the series (2010 thru 2019). Different vintage years of estimates are not comparable.


Fact Notes
(a) Includes persons reporting only one race
(c) Economic Census - Puerto Rico data are not comparable to U.S. Economic Census data
(b) Hispanics may be of any race, so also are included in applicable race categories


Value Flags
- Either no or too few sample observations were available to compute an estimate, or a ratio of medians cannot be calculated because one or both of the median estimates falls in the lowest or upper in
open ended distribution.
F Fewer than 25 firms
D Suppressed to avoid disclosure of confidential information
N Data for this geographic area cannot be displayed because the number of sample cases is too small.
FN Footnote on this item in place of data
X Not applicable
S Suppressed; does not meet publication standards
NA Not available
Z Value greater than zero but less than half unit of measure shown


QuickFacts data are derived from: Population Estimates, American Community Survey, Census of Population and Housing, Current Population Survey, Small Area Health Insurance Estimates, Small Area Income and P
Estimates, State and County Housing Unit Estimates, County Business Patterns, Nonemployer Statistics, Economic Census, Survey of Business Owners, Building Permits.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


NEWNAN DIVISION 


GEORGIA STATE CONFERENCE OF 


THE NAACP, et al., 


) 
) 
) 
) Plaintiffs, 


v. 


FAYETTE COUNTY BOARD OF 
COMMISSIONERS; et al., 


Defendants. 


) CIVIL ACTION FILE 


) 
) NO: 3:1 l -cv-123-TCB 
) 


) 
) 
) 
) 


CONSENT ORDER 


Plaintiffs, Georgia State Conference of the NAACP, Fayette County Branch 


of the NAACP, Henry Adams, Terence Clark, Alice Jones, John E. Jones, Daniel 


("Dan") L. Lowry, Ali Abdur-Rahman, Aisha Abdur-Rahman, Lelia Richardson, 


Elverta Williams, and Bonnie Lee Wright (collectively "Plaintiffs"), and 


Defendants, Fayette County Board of Education and a majority of its members, 


Marion Key, Dan Colwell, Diane Basham, Barry Marchman, and Leonard 


Presberg (individually and collectively, the "BOE" or "BOE Defendants" or 


"Board of Education Defendants") (together as the "Parties"), have agreed to 


resolve all matters in dispute between them in this litigation without further 


proceedings upon approval by the Court of this Consent Order on the terms 
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provided herein. 


BACKGROUND AND FACTS 


1. 


Plaintiffs brought this action challenging the current method of electing the 


five members of the Board of Education of Fayette County which utilizes five 


residency districts with at-large election of each of the members. 


2. 


The current method of electing BOE members is established by a local 


provision of the Georgia Constitution, Georgia Laws of 1970, p. 979. Among 


other things, that Constitutional provision empowers the Board of Education of 


Fayette County to (1) adopt reapportionment plans for Board of Education 


elections and (2) appoint members to vacancies that arise on the Board of 


Education. 


3. 


There has been substantial previous activity in this case, including this 


Court's grant of summary judgment to Plaintiffs on May 21, 2013 [Doc. 152], and 


a reversal of that order by the Eleventh Circuit Court of Appeals, Georgia State 


Conference of the NAACP v. Fayette County Board of Commissioners, 775 F.3d 


1336 (11th Cir. 2015). 


- 2 -
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4. 


After remand from the Court of Appeals, the Court granted Plaintiffs' 


Motion for Preliminary Injunction on August 3, 2015 [Doc. 271], at which time the 


Court concluded that the Plaintiffs had a "substantial likelihood of success on the 


merits." [Doc. 271, p. 20]. Thereafter the Court ordered the parties to mediation 


[Doc. 278]. 


5. 


According to the 2010 Census, the total population of Fayette County, 


Georgia was 106,567, of whom 75,802 persons (71.13% of the total population) 


were White Alone; 21,395 persons (20.08% of the total population) were Black 


Alone; and 22,498 persons (21.11 % of the total population) were Black Alone 


together with Black in Combination with another race(s). Also according to the 


2010 Census, the total voting-age population (YAP) in Fayette County was 78,468 


(73.63% of the total population), of whom 57,799 persons (73.66% of the total 


YAP) were White Alone; 14,908 persons (19.00% of the total YAP) were Black 


Alone; and 15,355 persons (19.57% of the total YAP) were Black Alone together 


with Black in Combination with another race(s). [Doc. 275, pp. 9-1 OJ. 


6. 


Plaintiffs contend and have offered evidence that the Black population in 


- 3 -
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Fayette County has increased since the 2010 Census and that the percentage of 


Black residents in the County has also increased since then. Plaintiffs' evidence to 


that effect is based on 2014 Census Bureau estimates that were published on July 


1, 2015. [Doc. 269-1, p. 8]. The BOE Defendants do not dispute that there has 


been such an increase in the Black population of Fayette County since the 20 I 0 


Census. 


7. 


The Parties agree that the proceedings to date provide a sufficient legal basis 


for this Court to enter this Consent Order without further proceedings and without 


any admission by the BOE Defendants that the method of electing Board of 


Education Members violates Section 2 of the Voting Rights Act, 52 U.S.C. § 


10301, or any other federal law, which the BOE Defendants deny. 


With the consent of the Plaintiffs and the Board of Education Defendants, it 


is hereby ORDERED, ADJUDGED, and DECREED that: 


A. So long as the local provision of the Georgia Constitution, Georgia 


Laws of 1970, p. 979, remains in effect, its requirements that (1) all members of 


the Board of Education be elected at-large and (2) there be five residency districts 


from which those members are elected at-large shall no longer be enforced. 


B. Other than as expressly provided herein, all provisions of Georgia law 
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shall continue in full force and effect, including the authority of the Board of 


Education to adopt redistricting plans consistent with this Order and to appoint 


persons to fill vacancies that may occur on the Board of Education. This order 


does not prohibit repeal of the local Constitutional provision pursuant to those 


procedures provided by Georgia law. 


C. This Order does not prohibit the use of some at-large elected seats on 


the Board of Education, so long as doing so does not violate Section 2 of the 


Voting Rights Act. 


D. Pursuant to the power vested in the Board of Education, the BOE 


Defendants are directed to promptly adopt and implement a plan for the election of 


the five board members currently prescribed by law wherein at least one of those 


members shall be elected only by the voters of a district in which Black voters 


therein have an equal opportunity to elect a representative of their choice. 


E. The Court is advised that, as part of their overall settlement, Plaintiffs 


have agreed to an election plan (the "Redistricting Plan") to be adopted by the 


Board of Education to be first used in the 2016 elections. The Redistricting Plan 


has (1) four single-member districts in which the members must reside in their 


district and shall be elected only by the voters of that district, and (2) one at-large 


seat elected by the voters of the entire County and with no district residency 
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requirement. 


F. For the purpose of the phase-in of the Redistricting Plan agreed to 


between the parties, the current incumbents shall be deemed to hold the BOE seats 


in the Redistricting Plan as follows: (1) District 1, Barry Marchman; (2) District 2, 


Diane Basham; (3) District 3, Dan Colwell; ( 4) District 4, Leonard Pres berg; and 


(5) the at-large seat, Marion Key. While the first election under the Redistricting 


Plan will be held in 2016, any BOE vacancies that might arise that are to be filled 


by appointment by the BOE shall be filled using the districts established under the 


terms of this order. 


G. So long as the Board of Education consists of five members, the 


Redistricting Plan will be used for the 2016, 2018, and 2020 elections; provided 


that, the Board of Education may modify the district lines for Districts 1, 2, and 3 


pursuant to its power to redistrict, so long as the boundary of District 4 is not 


changed for those elections. 


H. The terms of this Order and the constraints on the method of electing 


members of the Fayette County Board of Education established herein shall remain 


in full force and effect until January 1, 2022, at which time they will expire without 


further action of the Court; provided that the prohibition of Section A of this Order 


shall survive so long as the local provision of the Georgia Constitution, Georgia 
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Laws of 1970, p. 979, remains in effect. Election of the members of the Board of 


Education will continue thereafter to be subject to the requirements of Section 2 of 


the Voting Rights Act. 


I. Plaintiffs and their attorneys and the BOE Defendants agree that 


within 30 days of entry of this Order, Plaintiffs shall recover costs and attorneys' 


fees from the Board of Education in the total amount of $100,000.00, and that any 


and all claims Plaintiffs or their attorneys might have to any further fees, costs or 


payment of any kind in this litigation, are hereby waived, abandoned, and released, 


with the exception of any claims of Plaintiffs or their attorneys for costs, fees, 


expenses, or payment of any kind from the BOE Defendants that may arise out of a 


subsequent action as provided for in Paragraph 7(K) of this Order. 


J. Within ten days after the BOE Defendants (1) adopt the Redistricting 


Plan and (2) pay Plaintiffs' the monetary amount provided hereinabove, the Court 


shall enter a consent order dismissing with prejudice Plaintiffs' claims in this 


Action against the BOE Defendants and dropping the BOE Defendants as parties 


to this Action. 


K. Plaintiffs are not barred by the dismissal of this action from bringing a 


subsequent action: (1) claiming that Defendants have failed to abide by the terms 


of this Order; or (2) claiming that any successor election plan that may be adopted 
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for electing the members of the Board of Education violates Section 2 of the 


Voting Rights Act. 


SO ORDERED this t.1'f' day of Ja uary, 2016. 


(/, 
ONORABLE TIMOTHY C. BATTEN 


Judge, United States District Court 
Consented to: 


Isl Leah C. Aden 


Leah C. Aden* 
ladcn(a)naacpldf.org 
Natasha Korgaonkar* 
nkorgaonkar@naacpldf.org 
Christopher Kemmitt* 
ckemm itt@naacpldf.org 
Deuel Ross* 
dross(@.naacpldf.org 
Victorien Wu* 
vwu«V,naacp ldf.org 
NAACP Legal Defense and Educational Fund, Inc. 
40 Rector Street, 5th Floor 
New York, NY 10006 
(212) 965-2200 
*Admitted Pro Hae Vice 


Neil T. Bradley 
Georgia Bar No. 075125 
neil.bradley.ga(c4gmail.com 
Law Office of Neil Bradley 
3276 Wynn Drive 
Avondale Estates, Georgia 30002 
(404) 298-5052 
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Attorneys for Plaintiffs 


Isl David F. Walbert 
David F. Walbert 
Georgia Bar No. 730450 
d wal bert({i),pcw lawfim1. com 
J. Matthew Maguire 
Georgia Bar No. 372670 
mmaguire@)pcwlawfirm.com 
David A. Weisz 
Georgia Bar No. 134527 
d weisz(q),pcwlawfirm .com 
PARKS, CHESIN & WALBERT, P.C. 
75 Fourteenth Street, 26th Floor 
Atlanta, Georgia 30309 
( 404) 873-8000/( 404) 873-8050 (facsimile) 


Attorneys for Defendants Fayette County Board of Education and its members 
Marion Key, Dan Colwell, Diane Basham, Barry Marchman, and Leonard 
Pres berg 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
 


1. My name is Melissa . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is  


, Georgia . 


3. I registered to vote in Atlanta in April 2012. I received my voter registration 


card in 2012. I was previously registered in Augusta, where I lived for seven 


years. I have lived at my current address since 2011. I voted in the 2018 


gubernatorial election. 


4. In March 2020, I voted in the primary at the International Community School, 


located at 2418 Wood Trail Lane in Decatur, Georgia 30033. 


5. On the My Voter Page, attached as Exhibit A, my status is listed as “Active.” 


And my voting precinct is listed as the International Community School, 


2418 Wood Trail Lane in Decatur, Georgia 30033. 


6. Despite my Active voter status and the Secretary of State’s mailing of 


absentee ballot applications to all Active voters given the COVID-19 


pandemic, I did not receive an absentee ballot application in the mail for the 


June 9, 2020 election.  
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7. My husband received an absentee ballot application at our residence in March 


2020.  He mailed the application and received his absentee ballot promptly, in 


late March or early April. 


8. I did not receive an absentee ballot application in the mail. By mid-April 


2020, I had not received an application. I had to take steps to find the 


application form online, print it, and mail it through the United States Postal 


Service. I received my absentee ballot roughly one month later. 


9. After I mailed in my absentee ballot application, and before I received my 


ballot, I received a notice, attached as Exhibit B, stating that my voter status 


would change to inactive status if I did not return the notice-included card 


within 30 days. 


10.  I called the DeKalb County election office because I was concerned that the 


notice regarding pending-inactive status meant that I would not receive an 


absentee ballot. The DeKalb elections official told me my ballot had been 


mailed on May 5, 2020.  


11.  I also asked that DeKalb elections official why I received the notice regarding 


pending inactive status requiring a response within 30 days. She told me that 


“they” were “updating the system.”  
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12. The DeKalb official did not give me any other details or fully answer my 


question, but she confirmed that I should send in the provided card to indicate 


that I do not wish my “active” voter status be switched to “inactive.” 


13.   None of the criteria for receiving the inactivity notice applies to me:  


a.  I have not filed a change of address with the U.S. Post Office; 


b.  I have voted within the last 3 years; and, 


c. To my knowledge, official election mail, when properly sent to my 


address as reflected on my voter registration record, has not been mis-


delivered or returned to sender.  


14.  Regardless, in mid-May 2020, I returned the status card to indicate that I am 


an active voter. I was afraid that my voting status would change to inactive if I 


did not return the card regardless of the fact that the “My Voter Page” profile 


for me then properly indicated my active voter status. 


15.  About three weeks after I mailed my absentee ballot application, I called the 


DeKalb County elections office a second time because I still had not received 


a ballot.  


16.  I asked the elections official if local mail usually takes that long (roughly 


three weeks) to arrive. She told me to call back if my ballot was not 


forthcoming in the mail.  I received my absentee ballot on or about May 19, 
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2020, further indicating that my correct address remains on file and has not 


changed.   


17.  Given these inconsistencies, I contacted a lawyer with Asian Americans 


Advancing Justice (AAAJ), an organization for which I volunteer, because I 


was concerned and confused about why I received the inactive voter status 


notice. The AAAJ attorney referred me to an attorney at the American Civil 


Liberties Union (ACLU).  The ACLU lawyer asked me if I had voted during 


the past seven years. I told him that I voted in 2018 and in the March 2020 


primary elections. 


18.  On May 19, 2020, I sent an email to Georgia House Representative Renitta 


Shannon to voice my voting status concerns. The email attached as Exhibit C. 


19.  As of May 28, 2020, my voter status remained “active” on the My Voter Page 


profile matching my registration. It showed my correct address and the same 


polling location, the International Community School. 


20.  This experience with my voter status has made me feel nervous. I am 


concerned that as an Asian-American my voting rights will be affected. I 


wonder if this due to my listing “Asian/Pacific Islander” as my race on my 


voter registration card.  
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21.  I am also a naturalized citizen, which has added to my concerns. I was 


adopted and became a citizen when I was five years old. I identify as a Korean 


American Adoptee. 


22.  I am also active politically in my community. As a volunteer with AAAJ, I 


have registered people to vote, canvassed, and lobbied the Georgia General 


Assembly.  I have also worked as a paid facilitator for AAAJ at their annual 


Organizer Academy.  


23.  The voting status inconsistency and delayed ballot make me question if I am 


being targeted because of my political activity.  


24.  My husband, who is white, lives at the same address as I do. He did not 


receive any letter requiring him to verify his voting status. He received an 


absentee ballot application in the mail, while I never received one from the 


state.  


25.   Based on my perspective as a poll monitor during the November, 2018 


election, described below, I am concerned and nervous about my vote actually 


not counting in the 2020 election. During the 2018 gubernatorial election, I 


volunteered as a poll monitor through AAAJ for a shift on election day. 


During that shift, I tried to assist several people with issues they were having 


with their ability to vote. In most cases, the problem was that the voter did not 


realize their polling location had changed - it appeared that sometimes the 
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voter's registration card had listed the wrong polling location, or their voter 


page had previously listed the wrong information. In one case, there was a 


name discrepancy that did not get resolved and the voter ended up leaving 


without being able to vote. That was just my experience during my one shift. 


Based not only on my experience as a poll monitor but also according to the 


experiences and reports of my colleagues who were also volunteering as poll 


monitors, it appeared that during the 2018 gubernatorial election there were 


many problems with voting, whether with absentee ballots being denied, 


names inaccurately recorded, and confusion about polling locations. This 


appeared to be a problem particularly in Gwinnett County where there are an 


increasing number of immigrant, Asian, and Latinx communities. It did seem 


to me that certain communities were being targeted by attempts at voter 


suppression.   


26.  I am also concerned about whether this is happening to other voters. I feel 


that it was insidious that I was listed as “active” on the My Voter Page, but 


then received the notice indicating my status could turn to “inactive” without  


any inactivity on my part to warrant that very damaging change to my 


Constitutional rights.  


27.  I wonder how many folks will think they are able to vote because they 


checked their My Voter Page and saw their “active” voter status, only to find 
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themselves purged at the polls because they did not receive, or open, or fully 


read the county board of registrars’ (or other department’s) letter requiring 


them to send in the status-saving notification card. 


28.  I am also concerned because I believe that in the midst of the COVID-19 


pandemic, with quarantines, stay at home requirements, delays in mail, and 


the threat of shutting down USPS, that the thirty-day requirement for returning 


the voter-status-notification form is also a problem. 


29.  I want to vote because I want to exercise my right to be part of the political 


process. I care about my community and the impact that political office 


holders have on policies and laws. I want to vote for people who will protect 


and advance my community. 


30.  In the future I am going to keep voting, and I will be all the more vigilant to 


make sure I am registered. I think I will be checking my voter status 


obsessively.  


31.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


32.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


33.   I declare under penalty of perjury that the foregoing is true and correct. 
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Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       _______ ______ 
       Melissa s 


 


Exhibit A 


 My Voter Page 
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Exhibit B 


Notice about Updating Voter Registration Status 
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Exhibit C 


Emails to and from Representative Shannon  


---------- Forwarded message --------- 
From: Shannon, Renitta <Renitta.Shannon@house.ga.gov> 
Date: Tue, May 19, 2020 at 11:52 PM 
Subject: Re: Fair Fight (Mila ) 


  
 
 
Thanks Mila! I will get this over to them immediately.  


State Representative Renitta Shannon, District 84 
Twitter & Facebook @renittashannon 
C: 770.299.9548 
Stay updated: https://renittashannon.com/contact-renitta 
 
 
 
On May 19, 2020, at 8:48 PM,   wrote: 


 
Hi Renitta! 
 
 
Thank you again so much for looking into this and helping to organize similar stories 
and experiences! 
 
 
Here is my letter/story: 
 
 
I am registered to vote under the name Melissa . I became a naturalized 
citizen of the United States at age 5 years old. I identify as an Asian American, more 
specifically, Korean American Adoptee. 
 
My Voter Page lists my voter registration status as ACTIVE (pictures below). I have 
voted in every general election since moving to Atlanta nine years ago. I voted in the 
most recent gubernatorial race that took place two years ago in 2018. I have lived at the 
same residence since 2011. 
 
And yet, I received the form pictured below stating that I would be removed from active 
status to inactive status if I did not return this form in 30 days. 
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The form states that there are 3 possible reasons that I received this form--records 
indicate that 1) my address has recently changed, 2) I have not voted in the past 3 
years, or 3) election mail has been returned (due to wrong address). 
 
NONE of this criteria applies to me. As I just stated, I voted in the 2018 elections, I have 
lived at the same residence for 9 years, and hence, my election mail has not been 
returned due to a wrong address. I even just received my absentee ballot today on May 
19, 2020, which is further indication that my correct address remains on file and has not 
changed. 
 
Additionally, I have also volunteered through Asian Americans Advancing Justice to 
register people to vote, I have canvassed, and lobbied at the GA Assembly. I have done 
paid facilitator work for Advancing Justice for their annual Organizer Academy. I share 
this to indicate that I am politically active and, again, should never have been marked as 
"inactive" based on the criteria listed on the form. 
 
Furthermore, my [White] husband, who has lived with me at the same residence for the 
exact same amount of time has not received any such form. Additionally, he received 
his application for an absentee ballot promptly, while I never received mine. Rather, I 
had to proactively go online, find the application, and print it out before I could fill it out 
and mail it. 
 
My main concern is whether this is happening to other voters and how many others? In 
particular, the fact that I went to my Voter Page to check my status and it indicated my 
voter status as “active” is insidious. I wonder how many folks this year are going to 
show up to vote only to discover that they have been purged from voter registration 
records, even after checking their status and seeing "active" on their Voter Page. 
 
How many other voters are checking their status, seeing that it states “active” and 
hence thinking they’re good to go only to discover on election day that they were purged 
because they didn’t send in a form, despite it saying their status is active? 
 
And in particular in the midst of COVID, with all that’s going, ie, mail hold ups, threats of 
shut down of USPS, quarantine, etc., placing a 30 day time limit on the return of the 
form is also problematic. 
 
Also, after the questionable voting practices, ie suppression, during the Kemp and 
Abrams election, as well as during the 2016 presidential election, and this country’s and 
state's history of voter suppression, it’s very concerning. 
 
*** 
 
Photos of the inactive status form I received, and while I know it's public record, there 
are also screen caps from my Facebook page and my husband's Facebook page 
demonstrating that I voted in the 2018 primaries and elections. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
 


1. My name is Margo . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Gwinnett County in Georgia and my residence address is 


GA . 


3. I suffer from post-polio syndrome.  Also, about three years ago, I was in a car 


accident and as a result my left arm is very weak, and I cannot lift it.  


4. I went early on October 4, 2020, a Sunday, to take my absentee ballot to the 


drop box at the Peachtree Corners Library.  I drove myself in my van, which 


has been converted to accommodate my wheelchair.  No one else was there 


in the parking lot at the library while I was there. 


5. I was disappointed to find that the drop box was at the end of a curved area of 


the sidewalk, like a peninsula, which made it impossible for me to reach with 


my disabled left arm from my van. It was in the middle of the sidewalk, too 


far from the curb for me to be able to drive up and reach over with my right 


arm to easily put my absentee ballot in. It seemed designed for people to 


walk up and put their ballots in, not to drive up to. Exhibits A and B. 


6. I studied the situation and realized that I would not be able to open the door 


of the box if I got out of my van and approached in my power wheelchair 
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from behind the box. There wasn't room on the sidewalk on either side of the 


box to pull my wheelchair forward enough to open the box with my limited 


strength without my wheelchair falling off the curb. My wheelchair is even 


narrower than a regular wheelchair - it is only 25 inches wide.  


7. I finally pulled my van past the box, opened my driver-side door, and backed 


up enough that I could lean my body out of my van to reach the door on the 


drop box with my right arm. 


8. I then had to hold the ballot with my teeth as I held the drop box door open 


with my right elbow. I then grabbed the ballot with my right hand and swung 


it over into the drop box. The strength of the auto closer on the door is what 


made it so difficult. It was precarious! I have the same issue at drive-through 


banks with those vacuum tubes! Not accessible to many of us! 


9. All they needed to do was turn the box so that the opening would face the 


long part of the sidewalk, and then I could have driven my wheelchair up to 


it. 


10. On Sunday, November 15, 2020, I went back to the Peachtree Corners 


Library to measure the distance between the ballot drop box and the curb. I 


knew it was not enough room for my wheelchair to fit, but I was curious 


about how small it actually was.  It turned out to be about 19 inches wide. 


Exhibit C.  
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11. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


12. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


13.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


   ___________ 
   MARGO  
 


   ______________________________ 
   DATE 
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Exhibit A 
Ballot Drop Box at Peachtree Corners Library,  
Peachtree Corners, Gwinnett County, Georgia.  
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Exhibit B 
Close-up of Ballot Drop Box at Peachtree Corners Library,  


Peachtree Corners, Gwinnett County, Georgia.  
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Exhibit C 
Measuring Tape Showing the Width of the Sidewalk between the Ballot Drop 


Box and the Curb.  
Peachtree Corners Library, Peachtree Corners, Gwinnett County, Georgia.  
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Joshua . I am over eighteen years of age, and I am 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia, and my residential address is  


, GA . 


3. On August 11, 2020, I went to my polling location to vote in the Georgia 


General Primary Runoff election.  My polling location and address is  


 GA  


4. I arrived at the  around 1:15pm.  The line was 


short with only three people waiting in front of me. When I reached the table, 


I presented my identification to the poll worker to vote.  The poll worker 


acted normally as she returned my identification along with a request for a 


provisional ballot and instructed me to go over to another person.   


5. Confused that I was not handed a card to vote on a machine, I immediately 


asked the poll worker why I had been given a provisional ballot.   The poll 


worker responded by explaining “that my name was not in the voting 


machine, so she had to give me a provisional ballot.” 


6. I responded by asking the poll worker “if my name is not in the machine then 


where can I go vote on a regular voting machine?”  The poll worker informed 


me I was at the correct voting location, but that our precinct merged with 







 


 


another precinct.  The poll worker explained further, “You remember when 


you voted in the primary back in June, there were two precincts voting on 


different sides of the building?”  I responded, “Yes.”  She continued, “Well, 


those two precincts were merged.  However, the voters from your old 


precinct have not been added to the new voting machines yet. Therefore, you 


will have to vote on a provisional ballot.”  To clarify I asked the poll worker 


again, “There is nothing I can do now to vote on a regular machine?” The 


poll worker again replied, “No.”  


7. I decided not to pursue the matter further with the poll worker.  She was just 


doing her job, and I could sense in her voice she was annoyed because she 


had to explain to voters all day why they were unable to vote on a regular 


machine.  In fact, I heard the poll worker repeating the explanation to another 


voter who had been standing behind me in line.   


8. I voted by provisional ballot and left the polling location. 


9. I voted by provisional ballot because I believe we should vote and be a part 


of the democratic process.  Our vote is important to keep effective leaders in 


office as well as to remove ineffective leaders from office.  


10.  Despite voting, the experience weighed heavily on my mind all during the   


 day and raised several concerns.  First, I was concerned whether my vote 


would be counted.  Provisional ballots are held to a higher scrutiny than those 







 


 


on a voting machine.  Small unintended errors by a voter using a pen on a 


paper ballot may nullify their vote.  Second, I was concerned that voters in 


my precinct were not treated fairly.  I did not believe it was fair that some 


voters in my precinct voted on the voting machines while others had to vote 


using provisional ballots. 


11.  My voting experience also left me with concerns with the way this matter 


was handled by the Secretary of State’s Office.  I received a letter by mail, 


dated July 23, 2020, with my polling place information.  The letter informed 


me I had to vote at my polling location on election day.  However, the letter 


did not inform me of the merger or that I may be unable to cast my vote on a 


regular voting machine.  A copy of this letter is attached as Exhibit A.  I was 


in line with two other voters from my old precinct who were also voting by 


provisional ballots. 


12.  The Secretary of State’s Office should have ensured all voters from       


 both previous precincts were added to the voting machines prior to the  


 runoff election.  


13.  This voting experience has left me distrustful of the Secretary of   


       State’s Office’s, Governor Kemp, and local leadership.  Nevertheless, I will  


 continue to vote in future elections, and I am likely to become politically             


 engaged. 







 


 


14.   I give this Declaration freely, without coercion, and without any expectation    


  of compensation or other reward. 


15.   I understand that in giving this Declaration, that I am not represented by a    


  lawyer. Nor has any lawyer asked me to be their client or to serve in any    


  way as anything other than a witness in this litigation 


16.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____day of _____________, 2020. 


        
_______ __________ 


  Signature     
JOSHUA  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


SIXTH DISTRICT OF THE 
AFRICAN METHODIST 
EPISCOPAL CHURCH, a Georgia  
nonprofit organization, GEORGIA 
MUSLIM VOTER PROJECT, a 
Georgia nonprofit organization,  
WOMEN WATCH AFRIKA, a 
Georgia nonprofit organization, 
LATINO COMMUNITY FUND OF 
GEORGIA, a Georgia nonprofit 
organization, DELTA SIGMA THETA 
SORORITY, INC., a Washington D.C. 
nonprofit organization on behalf of 
7000+ Sorors residing in Georgia, 
 
 Plaintiffs, 
v. 
 
BRIAN KEMP, Governor of the State 
of Georgia, in his official capacity, 
BRAD RAFFENSPERGER, Secretary 
of State of Georgia, in his official 
capacity, GEORGIA STATE 
ELECTIONS BOARD, REBECCA 
SULLIVAN, DAVID WORLEY, 
MATTHEW MASHBURN, and ANH 
LEE, Members of the Georgia State 
Elections Board, in their official 
capacities, FULTON COUNTY 
REGISTRATION AND ELECTIONS 
BOARD, ALEX WAN, MARK 
WINGATE, KATHLEEN D. RUTH, 
VERNETTA K. NURIDDIN, and 
AARON V. JOHNSON, Members of 
the Fulton County Registration and 
Elections Board, in their official 
capacities, RICHARD L. BARRON, 


CIVIL ACTION NO. 
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Director of the Fulton County 
Registrations and Elections board, in 
his official capacity, DEKALB 
COUNTY BOARD OF 
REGISTRATIONS AND 
ELECTIONS, ANTHONY LEWIS, 
SUSAN MOTTER, DELE L. SMITH, 
SAMUEL E. TILLMAN, and BAOKY 
N. VU, Members of the DeKalb 
County Board of Registrations and 
Elections, in their official capacities, 
GWINNETT COUNTY BOARD OF 
REGISTRATIONS AND 
ELECTIONS, ALICE O’LENICK, 
WANDY TAYLOR, STEPHEN W. 
DAY, JOHN MANGANO, GEORGE 
AWUKU, and SANTIAGO 
MARQUEZ, Members of the Gwinnett 
County Board of Registrations and 
Elections, in their official capacities, 
LYNN LEDFORD, Director of the 
Gwinnett County Board of 
Registrations and Elections, in her 
official capacity, COBB COUNTY 
BOARD OF ELECTIONS AND 
REGISTRATION, PHIL DANIELL, 
FRED AIKEN, PAT GARTLAND, 
JESSICA M. BROOKS, and DARYL 
O. WILSON, JR., Members of the 
Cobb County Board of Elections and 
Registration, in their official capacities, 
JANINE EVELER, Director of the 
Cobb County Board of Elections and 
Registration, in her official capacity, 
HALL COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
TOM SMILEY, DAVID KENNEDY, 
KEN COCHRAN, CRAIG LUTZ, and 
GALA SHEATS, Members of the Hall 
County Board of Elections and 
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Registration, in their official capacities, 
LORI WURTZ, Director of Hall 
County Elections, in her official 
capacity, CLAYTON COUNTY 
BOARD OF ELECTIONS AND 
REGISTRATION, DARLENE 
JOHNSON, DIANE GIVENS, 
CAROL WESLEY, DOROTHY F. 
HALL, and  PATRICIA PULLAR, 
Members of the Clayton County Board 
of Elections and Registration, in their 
official capacities, SHAUNA DOZIER, 
Clayton County Elections Director, in 
her official capacity, RICHMOND 
COUNTY BOARD OF ELECTIONS, 
TIM MCFALLS, SHERRY T. 
BARNES, MARCIA BROWN, 
TERENCE DICKS, and BOB 
FINNEGAN, Members of the 
Richmond County Board of Elections, 
in their official capacities, LYNN 
BAILEY, Richmond County Elections 
Director, in her official capacity, BIBB 
COUNTY BOARD OF ELECTIONS, 
MIKE KAPLAN, HERBERT 
SPANGLER, RINDA WILSON, 
HENRY FICKLIN, and CASSANDRA 
POWELL, Members of the Bibb 
County Board of Elections, in their 
official capacities, and JEANETTA R. 
WATSON, Bibb County Elections 
Supervisor, in her official capacity, 
BIBB COUNTY BOARD OF 
REGISTRARS, VERONICA SEALS, 
Bibb County Chief Registrar, in her 
official capacity, CHATHAM 
COUNTY BOARD OF ELECTIONS, 
THOMAS J. MAHONEY, MALINDA 
HODGE, MARIANNE HEIMES, and 
ANTAN LANG, Members of Chatham 
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County Board of Elections, in their 
official capacities, CHATHAM 
COUNTY BOARD OF 
REGISTRARS, COLIN MCRAE, 
WANDA ANDREWS, WILLIAM L. 
NORSE, JON PANNELL, and 
RANDOLPH SLAY, Members of the 
Chatham County Board of Registrars, 
in their official capacities, CLARKE 
COUNTY BOARD OF ELECTION 
AND VOTER REGISTRATION, 
WILLA JEAN FAMBROUGH, 
HUNAID QADIR, ANN TILL, 
ROCKY RAFFLE, and ADAM 
SHIRLEY, Members of the Clarke 
County Board of Election and Voter 
Registration, in their official capacities, 
CHARLOTTE SOSEBEE, Clarke 
County Board of Election and Voter 
Registration Director, in her official 
capacity, COLUMBIA COUNTY 
BOARD OF ELECTIONS, ANN 
CUSHMAN, WANDA DUFFIE, and 
LARRY WIGGINS, Members of the 
Columbia County Board of Elections, 
in their official capacities, 
COLUMBIA COUNTY BOARD OF 
REGISTRARS, NANCY L. GAY, 
Columbia County Chief Registrar, in 
her official capacity, 
 
 Defendants. 
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INTRODUCTION 


1. As the United States Supreme Court has explained, the right to vote is 


“a fundamental matter in a free and democratic society.”  Harper v. Va. State Bd. 


of Elections, 383 U.S. 663, 667 (1966).  “No right,” the Court has held, “is more 


precious in a free country than that of having a voice in the election of those who 


make the laws under which, as good citizens, we must live.”  Wesberry v. Sanders, 


376 U.S. 1, 17 (1964).  That is because voting is “preservative of all rights.”  Yick 


Wo v. Hopkins, 118 U.S. 356, 370 (1886). 


2. More than 5 million Georgians exercised that right in the 2020 


General Election (“General Election”).  Nearly 4.5 million did so again in the 2021 


Runoff Elections (“Runoff Elections”) for two seats in the United States Senate.  A 


record number of votes were cast in both elections. 


3. Voters of color—in particular Black voters—were especially 


motivated to make their voices heard.  In advance of the General Election, there 


was a 25% increase in Black voter registration as compared to 2016.  And while 


Black turnout has in the past dropped significantly in special elections, in the 


Runoff Elections, Black voters turned out in historic numbers—Black turnout in 


the Runoff Elections was almost 92% of that in the General Election, a higher 


percentage than for white voters. 


4. These record turnout numbers are all the more remarkable given that 


they did not occur in just any election, but rather in two elections that took place in 
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the middle of a global pandemic—a pandemic that has disproportionately affected 


people of color.  And the COVID-19 pandemic was not the only challenge facing 


voters of color.  For years, in fact, Georgia’s elected officials have erected an array 


of barriers that have made it more difficult for voters of color to vote. 


5. Georgia has a record of racially discriminatory voting practices; as 


one Court noted, “The history of the state[’s] segregation practice and laws at all 


levels has been rehashed so many times that the Court can all but take judicial 


notice thereof.”  Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. 


Ga. 1994). 


6. From 1965 to 2012, when Georgia was required under the Voting 


Rights Act of 1965 (“VRA”) to seek federal clearance for changes to its election 


laws, Georgia’s racially discriminatory practices required federal intervention 187 


times.   


7. Since the Supreme Court’s 2013 decision in Shelby County v. Holder, 


570 U.S. 529 (2013), Georgia has unleashed a myriad of changes to its elections 


laws, leaving it to Black and other voters of color to demonstrate which of these 


changes have discriminatory purpose or effect.   


8. Georgia has been unrelenting in its effort to suppress the political 


participation of people of color.  In fact, of the states previously covered by the 


VRA’s federal preclearance requirements, Georgia is the only state that has 


enacted voting restrictions across five major categories studied by the U.S. 
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Commission on Civil Rights: voter identification requirements, documentary proof 


of citizenship, voter purges, cuts to early voting, and polling place closures or 


relocations.  These barriers have made it materially more difficult to vote for 


historically disenfranchised communities, including people of color as well as 


voters with disabilities, elderly, students, and poor voters. 


9. But in the General Election and the Runoff Elections, many of these 


voters overcame such substantial barriers, in part due to the efforts of 


organizations, like Plaintiffs in this case, that expended efforts and resources to 


ensure that Georgians could cast their lawful vote. 


10. Countless Black Georgians waited for hours in needlessly long lines, 


where they were comforted and sustained by free water and refreshments offered 


by an array of civic and religious organizations, including parishioners of Plaintiff 


Sixth District of the African Methodist Episcopal Church (“AME Church”). 


11. Other Georgians, including those who worked long days and multiple 


jobs and could not wait in such lines, returned their ballots to a secure, video-


monitored drop box—an option they learned about from Plaintiff Georgia Muslim 


Voter Project (“GAMVP”) and Plaintiff Delta Sigma Theta Sorority, Inc. (“the 


Deltas”).    


12. Still others, such as the young immigrant women and other Georgians 


who receive support from Plaintiffs Women Watch Afrika (“WWA”) and the 
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Deltas, took advantage of early voting, eager and proud to cast a lawful ballot in 


their new country. 


13. Spanish-speaking Latinx Georgians, meanwhile, were able to 


confidently cast absentee ballots after receiving in-language voter education 


materials from the Latino Community Fund of Georgia (“LCF Georgia”). 


14. In the General Election and Runoff Elections, citizens across the State 


of Georgia—from Columbus to Augusta, from Valdosta to Blairsville, from 


Atlanta to Macon, and everywhere in between—cast votes using a host of lawful 


means.  They voted in person, during early voting and on Election Day; they voted 


by mail, returning absentee ballots to secure drop boxes and to the United States 


Postal Service; and some, in Fulton County, Georgia’s most populous, voted in 


mobile voting units.   


15. The General Election in Georgia was celebrated not only because of 


record turnout, but also because of its integrity.  The losing presidential candidate 


and his allies launched an unsubstantiated attack on the integrity of the election and 


sought to reverse its results, claiming that it was beset by fraud.  But each of the 


baseless allegations underlying this attack were rebuked, both by judges in lawsuits 


and by Georgia’s own state and local election officials.  Secretary of State Brad 


Raffensperger affirmed that the election was “secure, reliable, and efficient.”  


Indeed, his office conducted a comprehensive audit and investigation of the claims 


of wrongdoing, which showed, as Secretary Raffensperger wrote to Congress, “that 
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there is nowhere close to sufficient evidence to put in doubt the result of the 


presidential contest in Georgia,” and that they were not “seeing anything out of the 


ordinary scope of regular post-election issues.”  Governor Kemp has disputed 


unsubstantiated claims of election fraud in Georgia, calling those conspiracy 


theories “simply a distraction.”  Lieutenant Governor Duncan also pushed back 


against the “amount of misinformation that continues to fly around.”  Specifically, 


he noted that he was troubled that “some folks are willing, just for the sole intent of 


flipping an election, of spreading misinformation.”  Georgia Voting Systems 


Manager Gabriel Sterling has also refuted allegations and conspiracy theories of 


election fraud, stating that “[e]verybody’s vote did count [in November].”  


16. In short, in a safe and secure election, a record number of Georgians 


performed democracy’s most vital act: they voted.   


17. Then, on March 25, 2021, the Georgia General Assembly and 


Governor Brian Kemp made that most vital act more difficult.   


18. With no valid justification—and with little opportunity for any, let 


alone meaningful, public input and review—the Georgia General Assembly 


enacted Senate Bill 202 (“S.B. 202”), a sweeping series of provisions that make it 


harder for certain Georgians to vote.  These provisions—purported solutions in 


search of a problem—include: (a) an unnecessary restriction on the use of mobile 


voting units; (b) new and burdensome identification requirements that force a voter 


to provide identification or sensitive personal information when requesting and 
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casting an absentee ballot  (“ID Requirements”); (c) a delayed and compressed 


time period for requesting absentee ballots; (d) limitations on the use of secure 


drop boxes as a means of returning absentee ballots; (e) a drastic reduction in early 


voting in runoff elections; (f) a cruel and inhumane ban—with criminal penalties—


on anyone who provides free food and water or other assistance, known as “line 


warming,” to Georgians who wait in line to vote; and (g) the complete 


disenfranchisement of some voters who cast out-of-precinct provisional ballots.  


19. These provisions will affect all Georgia voters.  But consistent with 


Georgia’s long and ongoing record of discrimination, the burdens will be 


disproportionately felt by voters of color, especially Black voters.  These 


historically disenfranchised voters lack IDs or access to obtaining them; they use 


early and weekend voting, especially on Sundays, when Plaintiff AME Church and 


other churches encourage voting through “Souls to the Polls” events; they require 


access to secure drop boxes; they rely on water and other support to withstand the 


long lines they wait in to vote; and they are more likely to move and cast 


provisional ballots. 


20. Each of S.B. 202’s challenged provisions independently make it more 


difficult for historically disenfranchised communities to vote.  Cumulatively, 


however, the burden is even more severe—by restricting absentee voting, limiting 


the availability of drop boxes, and shortening early voting, S.B. 202 will force 


more voters to the polls on Election Day.  For some Georgians, this inconvenience 
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may be manageable.  But for voters of color and other historically disenfranchised 


communities—who already suffer through disproportionately longer lines than 


white voters—it could be dramatic.  And rather than receive a simple bottle of 


water while waiting in an even longer line, those voters may now be forced to wait 


for hours, and those who seek to alleviate voters’ exhaustion by providing water or 


other refreshments risk criminal prosecution.   


21. This burden is not an accident.  Nor is it legal.  S.B. 202’s challenged 


provisions deny voters of color a full and equal opportunity to participate in the 


political process.  By design and as a result, these provisions—both on their own 


and in their aggregate effect—violate both Section 2 of the VRA, and the rights of 


voters of color under the Fourteenth and Fifteenth Amendments to the United 


States Constitution. 


22. S.B. 202’s challenged provisions further violate the right to vote of all 


Georgia voters, as protected by the First and Fourteenth Amendments to the United 


States Constitution.  Any state restriction on the right to vote, no matter how slight, 


“must be justified by relevant and legitimate state interests sufficiently weighty to 


justify the limitation.”  Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 191 


(2008) (quotation marks omitted).  S.B. 202 imposes a severe burden on this 


fundamental right—yet there are no state interests that justify that burden. 


23. S.B. 202’s line warming ban violates another of Georgians’ 


constitutional rights: their right to political speech and expression, as protected by 
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the First Amendment.  Through providing water and other resources, Plaintiff 


AME Church and others throughout Georgia engage in “the type of interactive 


communication concerning political change that is appropriately described as ‘core 


political speech.’”  Meyer v. Grant, 486 U.S. 414, 422–23 (1988).  This is 


protected speech under the First Amendment, and S.B. 202’s attempt to restrict that 


speech—via the imposition of criminal penalties—is unconstitutional. 


24. S.B. 202’s restrictions on absentee voting also places unlawful 


burdens on the rights of more than 1.2 million Georgia voters with disabilities.  


Through its new restrictions, S.B. 202 erects hurdles that impair, if not preclude, 


these voters from Georgia’s absentee voting program, denying them the benefits of 


this opportunity and subjecting them to discrimination as a result of their disability.  


25. For each of these reasons, S.B. 202’s challenged provisions violate 


federal law and the United States Constitution.  But the harm extends even further: 


these provisions are an attack on democracy itself.  Voting is our democracy’s 


most sacred right.  “Other rights, even the most basic, are illusory if the right to 


vote is undermined.”  Wesberry, 376 U.S. at 17.  With the enactment of S.B. 202, 


the State of Georgia has undermined that right, especially for voters of color.  That 


enactment must be enjoined.  
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PARTIES 


Plaintiffs 


26. Plaintiff AME Church is a nonprofit religious organization.  The 


national AME Church, of which the Sixth District, which includes Georgia, is a 


part, traces its roots to 1816 as the first independent Protestant denomination 


founded by Black people in response to segregation and discrimination in the 


Methodist Episcopal Church.  Today, there are more than 500 member-churches 


who are part of the AME Church in Georgia, with 36 congregations and tens of 


thousands of members in Atlanta alone, a majority of whom are Black and many of 


whom are registered voters in Georgia.   


27. The national AME Church has always placed a strong emphasis on 


social justice initiatives.  Many civil rights leaders and activists have been among 


its most prominent members, including the anti-lynching journalist Ida B. Wells-


Barnett, and Oliver Brown, the AME minister who sued on behalf of his school-


age daughter in the landmark Supreme Court case Brown v. Board of Education.  


Encouraging and supporting civic participation among its members is a core aspect 


of the AME Church’s work.  Advocating for the right to vote, regardless of whom 


that vote is for, and encouraging the AME Church’s eligible members to vote has 


been a priority of the church.  The civil rights march from Selma to Montgomery 


in Alabama was organized in and began at the steps of Brown Chapel AME 


Church in Selma.  After they were beaten by Alabama State Troopers on the 
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Edmund Pettus Bridge on “Bloody Sunday,” the wounded marchers fled back to 


the sanctuary of Brown Chapel.  The Sixth District’s activities in support of voter 


participation reflect this history.  Those activities are, and have been at all times, 


conducted on a nonpartisan basis.  During the Civil Rights Movement, AME 


member churches served as organizational centers for Black civil rights leaders.  


Today, AME Church continues to encourage civic participation by holding “Souls 


to the Polls” events to transport churchgoers to polling locations during early 


voting periods, registering voters for elections, hosting “Get Out the Vote” 


(“GOTV”) efforts to increase voter turnout, and providing food, water, 


encouragement, and assistance to voters waiting in lines at polling locations.  Prior 


to the General Election, AME Church approached the Secretary of State of Georgia 


to offer up every single one of its Georgia churches to serve as polling sites if 


needed. 


28. AME Church has members across Georgia whose right to vote will be 


burdened or denied because of S.B. 202.   


29. By severely restricting mobile voting units for advance voting and 


Election Day, placing additional ID Requirements and restrictions on requesting 


and casting an absentee ballot, severely limiting the number and use of drop boxes, 


reducing the early voting period in runoff elections, restricting and penalizing 


groups for distributing food and water to voters waiting in line to cast a ballot, and 


disenfranchising otherwise eligible voters who cast a provisional ballot in their 
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county but outside their precinct, S.B. 202 makes it substantially more difficult for 


AME Church to engage in its civic-engagement activities and further its mission.  


AME Church will be forced to divert resources from its day-to-day activities in 


order to combat the suppressive effects of S.B. 202.  As a result, AME Church is 


limited, and will continue to be limited, in the resources that it can devote to its 


other core organizational goals. 


30. Plaintiff GAMVP is a nonpartisan, nonprofit organization whose 


mission is to activate and elevate the voices of Muslim voters in Georgia regardless 


of whom they support.  In furtherance of this mission, GAMVP holds voter 


registration drives, civic engagement workshops, voter education forums, and 


participates in GOTV efforts, including the provision of food and drink to voters 


waiting in line to cast a ballot, in Bibb, Chatham, Clarke, Cobb, Columbia, 


DeKalb, Fulton, Gwinnett, and Richmond Counties and is actively seeking to 


expand its efforts statewide.  GAMVP also provides resources to Muslim voters on 


advance in-person voting, drop box voting, and voting by mail through their 


phone-banking and text-banking programs and through use of other multimedia.  


GAMVP has and continues to serve Muslims of all race and ethnic backgrounds, 


including the growing Black Muslim community in Georgia.  GAMVP also works 


with a wide range of age groups.  For instance, GAMVP has held civic 


engagement workshops for teenagers at Islamic schools as well as voter education 


sessions at mosques with a focus on their elder members.  Many of the 
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communities that GAMVP works with will be directly impacted and harmed by the 


unlawful provisions of S.B. 202. 


31. By severely restricting mobile voting for advance voting and Election 


Day, placing additional ID Requirements and restrictions on requesting and casting 


an absentee ballot, severely limiting the number and use of drop boxes, reducing 


the early voting period in runoff elections, restricting and penalizing groups for 


distributing food and water to voters waiting in line to cast a ballot, and 


disenfranchising otherwise eligible voters who cast a provisional ballot in their 


county but outside their precinct, S.B. 202 makes it substantially more difficult for 


GAMVP to carry out its civic-engagement mission.  These burdens will force 


GAMVP to divert time, money, and resources from their other activities, such as 


their census and redistricting education workshops, to assist Georgia voters who 


are burdened by the provisions of S.B. 202, particularly the historically 


disenfranchised communities that GAMVP serves.  Therefore, S.B. 202 adversely 


impacts GAMVP’s overall operations. 


32. Plaintiff WWA is a nonpartisan, nonprofit organization that seeks to 


promote the social and economic development and health equity of women and 


girls with an emphasis on immigrant and refugee women of African nations.  In 


furtherance of its mission, WWA runs a robust civic engagement program that 


includes Voting and Civil Rights Awareness Trainings to engage refugee and 


immigrant communities in the metro-Atlanta area.  WWA also participates in 
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GOTV and election protection activities, which includes providing food and water 


to voters waiting in long lines, organizing transportation for voters to vote in 


person or by drop box, and providing assistance to voters casting a ballot in-person 


or by absentee who speak French, Swahili, Arabic, and Amharic, and to illiterate 


voters.  WWA is a member of the Georgia Immigrant Rights Alliance, which 


advocates for expanded voting rights access for immigrant communities 


throughout the state of Georgia, and is a member of the Southern Movement 


Assembly to provide African refugees and immigrants across Georgia with voter 


education information.  Many of the voters they serve will be directly impacted 


and harmed by the unlawful provisions of S.B. 202. 


33. By severely restricting mobile voting units for advance voting and 


Election Day, placing additional ID Requirements and restrictions on requesting 


and casting an absentee ballot, severely limiting the number and use of drop boxes, 


reducing the early voting period in runoff elections, restricting and penalizing 


groups for distributing food and water to voters waiting in line to cast a ballot, and 


disenfranchising otherwise eligible voters who cast a provisional ballot in their 


county but outside their precinct, S.B. 202 makes it substantially more difficult for 


WWA to engage in its mission to promote the social and economic development of 


women and girls from refugee and immigrant communities, including the civic 


engagement of voters in those communities.  These burdens will force WWA to 


divert time, money, and resources from their other activities—such as its Safe 
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Birth Initiative, which provides cultural sensitivity training to healthcare workers 


that serve refugee women and Health Advocates Program and  has trained over 100 


refugee and immigrant women in becoming health advocates—to assist Georgia 


voters who are burdened by the provisions of S.B. 202.  Therefore, S.B. 202 


adversely impacts WWA’s overall operations. 


34. Plaintiff Delta Sigma Theta Sorority, Inc. is a national, nonpartisan, 


not-for-profit membership service organization, comprised predominately of Black 


women, that was founded in 1913 on the campus of Howard University and 


incorporated under the laws of the District of Columbia.  Six weeks after the 


organization was initially formed in 1913, several of its founding members 


marched in the historic Suffragist March under the Delta Sigma Theta Sorority, 


Inc. banner—the Deltas’ first public act.  The Deltas’ participation in the march 


took on personal risk and indignity with not being welcomed by some white 


suffragists, who insisted that the Black women march at the end of the procession.  


Civic engagement has remained a core tenet of the Deltas’ mission since its 


founding, as democracy and justice can only be achieved through voting.  Thus 


voter registration and voter education programs, as well as combatting voter 


suppression, are some of the organization’s top social action priorities.  In light of 


the upcoming post-census redistricting cycle, the Deltas have and will continue to 


provide public education and training about the importance of the decennial census 


and its impact on redistricting, the allocation of funding, and policy-making.  The 
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organization has 58 chapters that include alumnae and college chapters and 


approximately 7,587 members in Georgia, most of whom are registered voters in 


Georgia.  


35. Consistent with its mission, the Deltas have hosted candidate forums 


and informational events on voting, including on how to regain the right to vote in 


Georgia after a felony conviction.  In 2014, shortly after the 2013 Shelby County 


decision immobilized an effective voting protection, the Deltas, along with other 


organizations, successfully opposed one of many efforts the Georgia legislature 


attempted to drastically reduce early voting.  In the recent electoral cycles, 


including the General Election and Runoff Elections, the Deltas dedicated 


resources to help organize a civic engagement and education campaign in the state, 


including voter registration drives, reminders to voters to request absentee ballots, 


and purchases of billboards and yard signs with reminders to vote.  During the 


2021 legislative cycle, the Deltas, specifically members of the Decatur Alumnae 


Chapter, testified in opposition to Senate Bills 29, 67, 70, 71, and 73, which, 


similar to S.B. 202, proposed to restrict absentee voting or the ability to participate 


in runoff elections.  The Deltas’ testimony forewarned that such restrictions would 


disproportionately harm voters of color in Georgia. 


36. With S.B. 202’s enactment, the right to vote of the organization’s 


members across Georgia will be severely burdened or denied.  By severely 


restricting mobile voting units for advance voting and Election Day, placing 
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additional ID Requirements and restrictions on requesting and casting an absentee 


ballot, severely limiting the number and use of drop boxes, reducing the early 


voting period in federal runoff elections, restricting and penalizing groups for 


distributing food and water to voters waiting in line to cast a ballot, and 


disenfranchising otherwise eligible voters who cast a provisional ballot in their 


county but outside their precinct, S.B. 202 makes it substantially more difficult for 


the Deltas to engage in its civic engagement mission.  These burdens would force 


the Deltas to divert time, money, and resources from other activities, such as their 


voter registration and voter education efforts, including related to the post-census 


redistricting cycle, to assist Georgia voters who are burdened by the provisions of 


S.B. 202.  Therefore, S.B. 202 adversely impacts the Delta’s overall operations. 


37. Plaintiff LCF Georgia is an organization comprised of thirty Latinx-


led organizations serving Latinx communities across Georgia.  Its mission is to be 


a catalyst for investment and collaborative work with and within the Latinx 


community.  As part of this mission, LCF Georgia provides critical resources to 


Spanish-speaking and Portuguese-speaking voters across the state, including the 


translation of materials, civic engagement training, voter education materials 


regarding absentee voting, early voting, and voting by drop box.  For instance, 


LCF Georgia launched and coordinated the Latinos for Democracy coalition, 


which reached every Latinx voter in Georgia at least twice in the 2020 primaries 


and provided support to voters on Election Day as part of its election protection 


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 20 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 17 Case No.  


 


program.  LCF Georgia also operates and coordinates an active text-to-vote and 


phone-banking operation, sends bilingual mailers with voting information, and 


runs a canvass program, which provides information to voters in English and 


Spanish.  Many of LCF Georgia’s member organizations and the voters they serve 


will be directly impacted and harmed by the unlawful provisions of S.B. 202.  


38. By severely restricting mobile voting units for advance voting and 


Election Day, placing additional ID Requirements and restrictions on requesting 


and casting an absentee ballot, severely limiting the number and use of drop boxes, 


reducing the early voting period in runoff elections, restricting and penalizing 


groups for distributing food and water to voters waiting in line to cast a ballot, and 


disenfranchising otherwise eligible voters who cast a provisional ballot in their 


county but outside their precinct, S.B. 202 makes it substantially more difficult for 


LCF Georgia to engage in its civic-engagement activities and further its mission.  


These burdens will force LCF Georgia to divert time, money, and resources from 


their other activities, such as programs to provide low-fee or free skill-building and 


technical assistance to Latinx-serving nonprofits and their staff, in order to assist 


Georgia voters who are burdened by the provisions of S.B. 202, particularly the 


voters from historically disenfranchised communities.  Therefore, S.B. 202 


adversely impacts LCF Georgia’s overall operations. 


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 21 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 18 Case No.  


 


Defendants 


39. Defendant Brian Kemp is the Governor of the State of Georgia, and is 


sued in his official capacity.  Defendant Kemp has the chief executive power of the 


state, Ga. Const. art. 5, § 2, and signed the challenged statutes into law on March 


25, 2021.  As Governor, Defendant Kemp has sole authority to declare that a state 


of emergency or disaster exists, O.C.G.A. § 38-3-51.  


40. Defendant Brad Raffensperger is the Secretary of State of Georgia and 


the chief elections official of the State, O.C.G.A. § 21-2-210.  Defendant 


Raffensperger is responsible for implementing elections statutes and routinely 


issues guidance to the county election officials of all 159 counties on various 


elections procedures and requirements.  Defendant Raffensperger is named as a 


Defendant in his official capacity.  


41. Defendant Georgia State Elections Board (the “State Board”) is 


responsible for “formulat[ing], adopt[ing], and promulgat[ing] such rules and 


regulations, consistent with law, as will be conducive to the fair, legal, and orderly 


conduct of primaries and elections; and, upon the adoption of each rule and 


regulation, the board shall promptly file certified copies thereof with the Secretary 


of State and each superintendent.”  O.C.G.A. § 21-2-31(2).  


42. Defendants Rebecca Sullivan, David Worley, Matthew Mashburn, and 


Anh Le are members of the State Board and are named as Defendants in their 


official capacities.  The members of the State Board are responsible for 
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“promulgat[ing] rules and regulations so as to obtain uniformity in the practices 


and proceedings of superintendents, registrars, deputy registrars, poll officers, and 


other officials, as well as the legality and purity in all primaries and elections.” 


O.C.G.A. § 21-2-31(1). 


43. Defendant Fulton County Registration and Elections Board is 


responsible for the conduct of primary and general elections in Fulton County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


44. Defendants Alex Wan, Mark Wingate, Kathleen D. Ruth, Vernetta 


Keith Nuriddin, and Aaron V. Johnson are the Members of the Fulton County 


Registration and Elections Board, reside in Fulton County, and are sued in their 


official capacities. 


45. Defendant Richard L. Barron is the Director of the Fulton County 


Registration and Elections Board, and is sued in his official capacity.  Defendant 


Barron is responsible for the day-to-day operations of running elections in Fulton 


County, to the extent such power does not conflict with the power of the Secretary 


of State. 


46. Defendant DeKalb County Board of Registration & Elections is 


responsible for the conduct of primary and general elections in DeKalb County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   
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47. Defendants Anthony Lewis, Susan Motter, Dele Lowman Smith, 


Samuel E. Tillman, and Baoky N. Vu are the Members of the DeKalb County 


Board of Registration & Elections, reside in DeKalb County, and are sued in their 


official capacities. 


48. Defendant Erica Hamilton is the Director of Voter Registration and 


Elections in DeKalb County, and is sued in her official capacity.  Defendant 


Hamilton is in charge of the day-to-day operations of running elections in DeKalb 


County, to the extent such power does not conflict with the power of the Secretary 


of State.  


49. Defendant Gwinnett County Board of Registrations and Elections is 


responsible for the conduct of primary and general elections in Gwinnett County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


50. Defendants Alice O’Lenick, Wandy Taylor, Stephen W. Day, John 


Mangano, George Awuku, and Santiago Marquez are the Members of the Gwinnett 


County Board of Registrations and Elections, reside in Gwinnett County, and are 


sued in their official capacities. 


51. Defendant Lynn Ledford is the Director of the Gwinnett County 


Board of Registrations and Elections, and is sued in her official capacity.  


Defendant Ledford is responsible for the day-to-day operations of running 
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elections in Gwinnett County, to the extent such power does not conflict with the 


power of the Secretary of State. 


52. Defendant Cobb County Board of Elections and Registration is 


responsible for the conduct of primary and general elections in Cobb County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


53. Defendants Phil Daniell, Fred Aiken, Pat Gartland, Jessica M. Brooks, 


and Darryl O. Wilson, Jr. are the Members of the Cobb County Board of Elections 


and Registration, reside in Cobb County, and are sued in their official capacities. 


54. Defendant Janine Eveler is the Director of the Cobb County Board of 


Elections and Registration, and is sued in her official capacity.  Defendant Eveler 


is responsible for the day-to-day operations of running elections in Cobb County, 


to the extent such power does not conflict with the power of the Secretary of State. 


55. Defendant Hall County Board of Elections and Registration is 


responsible for the conduct of primary and general elections in Hall County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


56. Defendants Tom Smiley, David Kennedy, Ken Cochran, Craig Lutz, 


and Gala Sheats are the Members of the Hall County Board of Elections and 


Registration, reside in Hall County, and are sued in their official capacities. 
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57. Defendant Lori Wurtz is the Hall County Elections Director, and is 


sued in her official capacity.  Defendant Wurtz is responsible for the day-to-day 


operations of running elections in Hall County, to the extent such power does not 


conflict with the power of the Secretary of State. 


58. Defendant Clayton County Board of Elections and Registration is 


responsible for the conduct of primary and general elections in Clayton County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


59. Defendants Darlene Johnson, Diane Givens, Carol Wesley, Dorothy 


Foster Hall, and Patricia Pullar are the Members of the Clayton County Board of 


Elections and Registration, reside in Clayton County, and are sued in their official 


capacities. 


60. Defendant Shauna Dozier is the Clayton County Elections Director, 


and is sued in her official capacity.  Defendant Dozier is responsible for the day-to-


day operations of running elections in Clayton County, to the extent such power 


does not conflict with the power of the Secretary of State. 


61. Defendant Richmond County Board of Elections is responsible for the 


conduct of primary and general elections in Richmond County, O.C.G.A. §§ 21-2-


40; 21-2-70, consistent with state statutes and the guidance of the Secretary of 


State.   
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62. Defendants Tim McFalls, Sherry T. Barnes, Marcia Brown, Terence 


Dicks, and Bob Finnegan are the Members of the Richmond County Board of 


Elections, reside in Richmond County, and are sued in their official capacities. 


63. Defendant Lynn Bailey is the Richmond County Elections Director 


and the Richmond County Chief Registrar, and is sued in her official capacity.  


Defendant Bailey is responsible for the day-to-day operations of running elections 


in Richmond County, to the extent such power does not conflict with the power of 


the Secretary of State. 


64. Defendant Bibb County Board of Elections is responsible for the 


conduct of primary and general elections in Bibb County, O.C.G.A. §§ 21-2-40; 


21-2-70, consistent with state statutes and the guidance of the Secretary of State.   


65. Defendants Mike Kaplan, Herbert Spangler, Rinda Wilson, Henry 


Ficklin, and Cassandra Powell are the Members of the Bibb County Board of 


Elections, reside in Bibb County, and are sued in their official capacities. 


66. Defendant Jeanetta R. Watson is the Bibb County Elections 


Supervisor, and is sued in her official capacity.  Defendant Watson is responsible 


for the day-to-day operations of running elections in Bibb County, to the extent 


such power does not conflict with the power of the Secretary of State. 


67. Defendant Bibb County Board of Registrars is responsible for the 


registration of voters in Bibb County, consistent with state statutes and the 


guidance of the Secretary of State.   
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68. Defendant Veronica Seals is the Chief Registrar of Bibb County, and 


is sued in her official capacity. 


69. Defendant Chatham County Board of Elections is responsible for the 


conduct of primary and general elections in Chatham County, O.C.G.A. §§ 21-2-


40; 21-2-70, consistent with state statutes and the guidance of the Secretary of 


State.   


70. Defendants Thomas J. Mahoney, Malinda Hodge, Marianne Heimes, 


and Antan Lang are the Members of the Chatham County Board of Elections, 


reside in Chatham County, and are sued in their official capacities. 


71. Defendant Chatham County Board of Registrars is responsible for the 


registration of voters in Chatham County, consistent with state statutes and the 


guidance of the Secretary of State.   


72. Defendants Colin McRae, Wanda Andrews, William L. Norse, Jon 


Pannell, and Randolph Slay are the Members of the Chatham County Board of 


Registrars, reside in Chatham County, and are sued in their official capacities. 


73. Defendant Clarke County Board of Election and Voter Registration is 


responsible for the conduct of primary and general elections in Clarke County, 


O.C.G.A. §§ 21-2-40; 21-2-70, consistent with state statutes and the guidance of 


the Secretary of State.   


74. Defendants Willa Jean Fambrough, Hunaid Qadir, Ann Till, Rocky 


Raffle and Adam Shirley are the Members of the Clarke County Board of Election 
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and Voter Registration, reside in Clarke County, and are sued in their official 


capacities. 


75. Defendant Charlotte Sosebee is the Director of the Clarke County 


Board of Election and Voter Registration, and is sued in his official capacity.  


Defendant Sosebee is responsible for the day-to-day operations of running 


elections in Clarke County, to the extent such power does not conflict with the 


power of the Secretary of State. 


76. Defendant Columbia County Board of Elections is responsible for the 


conduct of primary and general elections in Columbia County, O.C.G.A. §§ 21-2-


40; 21-2-70, consistent with state statutes and the guidance of the Secretary of 


State.   


77. Defendants Ann Cushman, Wanda Duffie, and Larry Wiggins are the 


Members of the Columbia County Board of Elections, reside in Columbia County, 


and are sued in their official capacities. 


78. Defendant Columbia County Board of Registrars is responsible for the 


registration of voters in Columbia County, consistent with state statutes and the 


guidance of the Secretary of State.   


79. Defendant Nancy L. Gay is the Chief Registrar of Columbia County, 


and is sued in her official capacity. 
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JURISDICTION AND VENUE 


80. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 because this 


action arises under the laws and Constitution of the United States of America.   


81. This Court also has jurisdiction pursuant to 28 U.S.C. § 1343(a), 42 


U.S.C. §§ 1983 and 1988(a), and 52 U.S.C. § 10308(f) because this action seeks to 


redress the deprivation, under color of state law, of rights, privileges, and 


immunities secured by the First, Fourteenth, and Fifteenth Amendments to the U.S. 


Constitution and Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.  


82. This Court has jurisdiction to grant both declaratory and injunctive 


relief pursuant to 28 U.S.C. §§ 2201 and 2202. 


83. This Court has personal jurisdiction over the Defendants, who are 


sued in their official capacities only. 


84. Venue is proper in the U.S. District Court for the Northern District of 


Georgia pursuant to 28 U.S.C. §§ 1391(b)(1) and 1391(b)(2), and under Local Civ. 


R. 3.1, because several Defendants reside in this district and this division and a 


substantial part of the events that gave rise to Plaintiffs’ claims occurred in this 


judicial district.  Plaintiffs AME Church, GAMVP, WWA, the Deltas, and LCF of 


Georgia all operate within this district and division.  
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FACTUAL ALLEGATIONS 


A. Georgia has a long history and ongoing record of imposing 
voting restrictions in a racially discriminatory manner. 


85. S.B. 202 is nothing new—it builds on a long line of official actions 


taken for invidious purposes.  Georgia’s history of racially discriminatory voting 


practices is well-established and judicially-recognized.  See, e.g., Brooks, 848 F. 


Supp. at 1560 (“The history of the state[’s] segregation practice and laws at all 


levels has been rehashed so many times that the Court can all but take judicial 


notice thereof.”); Johnson v. Miller, 864 F. Supp. 1354, 1379-1380 (S.D. Ga. 


1994), aff’d and remanded, 515 U.S. 900 (1995) (“[W]e have given formal judicial 


notice of the State’s past discrimination in voting, and have acknowledged it in the 


recent cases.”); Ga. State Conf. of the NAACP v. Fayette Cnty. Bd. of Comm’rs., 


950 F. Supp. 2d 1294, 1314 (N.D. Ga. 2013), aff’d in part, vacated in part, rev’d in 


part and remanded, 775 F.3d 1336 (11th Cir. 2015) (“Generally, Georgia has a 


history chocked full of racial discrimination at all levels.  This discrimination was 


ratified into state constitutions, enacted into state statutes, and promulgated in state 


policy.  Racism and race discrimination were apparent and conspicuous realities, 


the norm rather than the exception.”) (quoting Brooks, 848 F. Supp. at 1560). 


86. Georgia’s long history of voter suppression dates back to the post-


Civil War period when the Ku Klux Klan used widespread violence to intimidate 


Black and Republican voters to re-establish white supremacy.  Georgia’s Black 


voters have historically been disenfranchised through a variety of election laws, 
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including grandfather clauses, literacy tests, poll taxes, and the adoption of “white 


primaries.”   


87. The Fourteenth Amendment granted Black men the right to vote in 


1868.  That same year, 33 Black members were elected to the Georgia General 


Assembly, who were subsequently expelled “solely on account of color.”   


88. Congress passed the Fifteenth Amendment on February 26, 1869.  By 


late 1870, all the former Confederate states had been readmitted to the Union and 


most were controlled by the Republican Party, due primarily to the support of 


Black voters.   


89. Following the end of Reconstruction in 1877, in a deliberate effort to 


disenfranchise Black voters, Georgia and other southern states enacted literacy 


tests, grandfather clauses, poll taxes and other discriminatory voter registration 


practices.     


90. In 1877, Georgia authorized a poll tax, but most white voters 


bypassed the provision through exemptions for those whose ancestors fought in the 


Civil War or who could vote before the war.  Thus, Georgia became the first state 


to enact a “poll tax” to disenfranchise many poor Black voters.  The poll tax was 


only abolished in 1945, after it had been in effect for nearly 75 years.   


91. The Democratic Party in Georgia adopted “white primaries” in 1900, 


which as the name suggests, allowed only white voters to vote in primaries.  


Grantham at 3 n.21.  This practice continued in Georgia until it was held 
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unconstitutional 45 years later in King v. Chapman, 62 F. Supp. 639, 650 (M.D. 


Ga. 1945) (“The defendants acting as the duly constituted authorities of the 


Democratic Party, in refusing to permit plaintiff to vote in the Primary of July 4, 


1944, solely on account of his race and color, deprived the plaintiff of a right 


secured to him by the Constitution and laws of the United States, and was in 


violation of the Fourteenth, Fifteenth and Seventeenth Amendments.”), aff’d, 154 


F.2d 460 (5th Cir. 1946). 


92. In 1908, Georgia adopted a constitutional amendment with the express 


purpose of disenfranchising Black voters by writing into the constitution the 


principle of “white primaries.”  Hoke Smith ran successfully for governor in 1906 


with this constitutional amendment as a key part of his campaign platform: “I favor 


a constitutional amendment which will insure a continuation of white supremacy . . 


. [and] the protection of the white primaries . . . .The effect of the disfranchisement 


amendment was to legalize what already existed in Georgia . . . it drastically 


reduced his vote in the general election.  Negro suffrage in the country and small 


towns was almost completely eliminated, while it suffered severely in the larger 


towns and cities.”   


93. In 1958, Georgia passed a new voter registration act that required 


those who were illiterate to satisfy “understanding tests” by correctly answering 20 


of 30 questions related to citizenship posed by the voting registrar.   
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94. Terrell County, Georgia, was the subject of the first court action under 


the Civil Rights Act of 1957, in which a challenge to literacy tests for voting was 


found to have subjected Black voters to “distinctions in the registration process on 


the basis of their race and color.”   


95. In 1961, the U.S. Commission on Civil Rights reported that “the 


problem of denials of the right to vote because of race appears to occur in only 


eight Southern States—Alabama, Florida, Georgia, Louisiana, Mississippi, North 


Carolina, South Carolina, and Tennessee. . . .”  The report noted that in many rural 


counties of Georgia, there was “total exclusion from the suffrage” for Black voters.    


The report concluded that “[t]he right to vote without distinctions of race or 


color—the promise of the 15th amendment—continues to suffer abridgment,” and 


that there was evidence of “discriminatory disenfranchisement” in Georgia.   


96. Beginning in 1965, with the passage of the VRA, Georgia was one of 


nine states whose records of racist voter suppression laws required them, under 


Section 4(b) of the VRA, to get federal preclearance for changes to their election 


rules.  Georgia’s inclusion in this group was based on the State’s enforcement of 


unconstitutional tests or devices and low voter registration and turnout rates.  See 


South Carolina v. Katzenbach, 383 U.S. 301, 312-13 (1966) (“Section 4(b) of the 


Act also embraces [Georgia]” due to “evidence of actual voting discrimination.”). 
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97. From 1965 to 2012, Georgia’s racially discriminatory voting schemes 


necessitated federal intervention 187 times, including over 91 objections since 


1982, when Section 5 of the VRA was reauthorized. 


98. In 2013, the Supreme Court in Shelby County invalidated the coverage 


provision that determined which jurisdictions were subject to the VRA’s 


preclearance requirement.  570 U.S. 529.  Georgia, a formerly covered jurisdiction, 


immediately began to impose restrictions on voting rights without first obtaining 


approval from the Department of Justice or the United States District Court for the 


District of Columbia and satisfying their burden that the law did not worsen the 


ability to vote of communities of color. 


99. Since Shelby County was decided, Georgia has continually sought to 


suppress the vote of people of color, and Black voters in particular.  In 2020, on the 


seventh anniversary of Shelby County, the late Representative John Lewis warned, 


“A rampant war is being waged against minorities’ voting rights in my home state 


of Georgia.”   


100. Indeed, in many respects, the state’s legacy of voter suppression is 


unparalleled.  Georgia is the only state formerly covered by the VRA’s 


preclearance requirement that has enacted voting restrictions across five major 


categories studied by the U.S. Commission on Civil Rights: voter ID requirements, 


documentary proof of citizenship, voter purges, cuts to early voting, and polling 
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place closures or relocations.  Since 2011, more voting rights lawsuits have been 


filed against Georgia and its officials than any other state except Texas. 


101. After Shelby County, state and local officials and lawmakers have 


sought to curtail the voting rights of Black voters at every stage of the process, 


from registration, to early voting, to election day itself.  The examples catalogued 


below are but a sampling of the “rampant” race-based voter suppression in 


Georgia. 


102. Registration Deadlines.  Georgia’s registration deadline—29 days 


before an election—is one of the strictest in the country.  In 2018, a 


disproportionate number of the 87,000 voters who became ineligible due to late 


registration were people of color.  In one congressional district, the number of 


ineligible voters was nearly 14 times the margin of victory. 


103. Exact Match Registration Rejections.  From 2010 to 2016, then-


Secretary of State Brian Kemp employed an administrative policy that 


disproportionately rejected voter registrations from people of color.  Under 


Defendant Governor Kemp’s “exact match” policy, a voter’s registration 


application would not be accepted if the information therein did not perfectly 


match—down to a hyphen, an accent mark, or the inclusion of a middle initial—


records held by the Georgia Department of Drivers Services or the Social Security 


Administration.  By race, the population of voters attempting to register was 47.2% 


white, 29.4% Black, 3.6% Hispanic, and 2.6% Asian—but among applicants who 
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failed the exact match verification procedure, only 13.6% were white, while 63.6% 


were Black, 7.9% were Hispanic, and 4.8% were Asian.  Only in response to 


litigation did Secretary Kemp agree to process approximately 34,000 applications 


that had been suspended. 


104. But in 2017, the state enacted legislation codifying a version of the 


“exact match” protocol.  Shortly before Georgia’s 2018 gubernatorial election 


between then-Secretary of State Kemp and former state representative Stacey 


Abrams, the Associated Press reported that Kemp’s office had placed on hold more 


than 50,000 voter registrations due to the exact match law.  And although 


Georgia’s population was 32% Black, nearly 70% of the affected applications 


belonged to Black voters. 


105. Voter Purges.  Georgia’s refusal to register eligible voters goes hand 


in hand with its aggressive purges of registered voters from the voter rolls.  Few 


states have removed voters as aggressively as Georgia. 


106. In 2010, when then-Secretary Kemp took office, nearly 379,000 


voters were removed from the rolls.  After Shelby County, Georgia escalated the 


purges:  by 2014, the number of voters whose registrations were cancelled rose to 


517,000.  Georgia purged approximately 1.5 million voters between the 2012 and 


2016 election—twice as many as it had between the 2008 and 2012 election.  On a 


single day in July 2017, then-Secretary Kemp removed 560,000 voters—8% of 


Georgia’s registered voters—from the rolls.  Of the removed voters, 107,000 were 
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taken off the rolls merely because they had not voted in prior elections, not because 


they had moved or become ineligible for some other reason.  The purge, according 


to the Atlanta Journal-Constitution, may have been “the largest mass 


disenfranchisement in U.S. history.”  


107. Further, voter purges disproportionately affect Black voters and voters 


of color.  Among those eliminated from voter rolls in 2017, Black voters were 


canceled at a higher rate than white voters likely because they had not voted in 


prior elections.  


108. The purges, moreover, have an extraordinarily high error rate.  In 


2019, then-Secretary Kemp purged 313,000 voters from the rolls on the grounds 


that they had moved from the address provided in their registration.  An expert 


study concluded that 198,000 of these voters, or 63.3%, had not actually moved.  


And a disproportionate number of voters whose registrations were erroneously 


cancelled were Black or nonwhite.  


109. Eligibility Challenges.  Almost a week into early voting for the 


Runoff Elections, True the Vote, a Texas-based organization perpetuating the myth 


of voter fraud, in partnership with some Georgia voters, claimed it initiated mass 


challenges to the voting eligibility of more than 360,000 Georgia voters.  Tens of 


thousands of Georgia voters were ultimately subjected to baseless, untimely, and 


potentially discriminatory challenges.  The overwhelming majority of submitted 


mass challenges were dismissed by counties for lack of probable cause.  Some of 
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the counties that dismissed the mass challenges even faced a second and third wave 


of mass voter challenges.  But these types of baseless and potentially 


discriminatory mass challenges are not new to Georgia voters.  As just one 


example, in 2015, in the runup to municipal elections in the City of Sparta, 


registered Black voters were subjected to mass challenges to their eligibility.  The 


challenged voters, nearly all of whom were Black, comprised less than 20% of the 


city’s electorate.   


110. Criminal Investigations.  In 2014, the State launched a criminal 


investigation into the New Georgia Project after the voter turnout group registered 


85,000 new voters.  The State found purported problems with only 0.03% of the 


registrations, and no charges were filed.  The State recently renewed similar 


criminal investigations in light of the historic turnout in the General Election.  The 


State has again targeted the New Georgia Project along with individual voters, 


many of whom are voters are color. 


111. Changes to Election Dates.  In 2012, the Georgia legislature changed 


the dates of nonpartisan county elections from November to July.  The city of 


Augusta attempted to exempt itself, passing a local law providing that Augusta 


conducted elections as a municipality, not a county.  A Georgia lawmaker 


proposed a “clean-up” bill that would have deemed all consolidated Georgia 


governments as counties for election purposes.  In December 2012, the U.S. 


Department of Justice blocked the bill under the VRA preclearance process.  But 
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after Shelby County, state lawmakers successfully rescheduled Augusta’s 


nonpartisan elections to July, against the wishes of the city council.  From the 


outset, it was clear that moving the election date would disproportionately affect 


turnout for Black voters. 


112. Cuts to Early Voting.  It is well-established that Black voters, both in 


Georgia and nationally, regularly vote early when possible and comprise a 


disproportionate number of early voters.  Nonetheless, the Georgia legislature has 


repeatedly pushed to restrict the availability of early voting.  Starting in 2011, 


Georgia cut early voting in half, from 45 days to 21 days.   


113. A few years later, in 2014, lawmakers proposed a bill that would have 


further reduced early voting to just 6 days for small consolidated cities.  That same 


year, one lawmaker explained that he opposed Sunday voting at a local mall 


because it was “dominated by African American shoppers” and was “near several 


large African American mega churches” and that he “prefer[red] more educated 


voters than a greater increase in the number of voters.” 


114. During the next legislative session in 2015, legislators unsuccessfully 


sought to further reduce early in-person voting from 21 days to 12 days.  That 


same bill would have restricted the availability of Sunday voting, which is 


disproportionately popular among Black voters.   


115. In 2018, legislators proposed to shorten voting hours on Election Day 


in Atlanta, which is majority-Black and the most populous city in Georgia, from 
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8:00 p.m. to 7:00 p.m.  A legislator in the House of Representative also proposed a 


version of this bill that would have effectively eliminated early voting on the 


Sunday before Election Day statewide. 


116. Polling Place Closures.  Counties across the state have closed polling 


locations despite an overall increase in registered voters.  One study found that 


since 2013, 10% of Georgia’s polling locations have been shuttered. 


117. Examples of polling place closures that disproportionately burden 


voters of color are legion.  From 2012 to 2018, county election officials closed 214 


polling locations, or nearly 8% of the state’s polling places, as a result of precinct 


consolidation.  Many of these closures occurred in communities with substantial 


minority populations, making it more difficult for Black voters and other voters of 


color to cast their ballots. 


118. In 2015, election officials in Macon-Bibb County proposed reducing 


the number of precincts from 40 to 26.  Many of the proposed closures were once 


again located in predominantly Black communities.  Under the proposal, several 


majority Black precincts would have more than 5,000 voters, whereas no majority 


white precincts would reach that threshold, and most had thousands fewer voters 


than the proposed precincts in Black communities.  In response to community 


opposition, the County did not close as many precincts as it had proposed initially, 
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but the majority of the eventual closures still disproportionately affected Black 


voters. 


119. In 2016, the polling place for a precinct with significant Black voters 


was relocated to a sheriff’s office.  Civil rights organizations and Macon-Bibb 


County residents raised concerns about how siting a polling location at a law 


enforcement office would intimidate and deter voters from exercising their voting 


rights, especially for Black voters.  These organizations and residents eventually 


succeeded in blocking the relocation, and the polling place was moved to a church-


owned facility.  But when the organizers complained, they were told that “if people 


weren’t criminals, they shouldn’t have a problem voting inside of a police station.” 


120. In 2018, the Randolph County Board of Elections and Registration 


proposed eliminating seven out of nine polling places in the predominantly Black 


county.  The proposal was made on the advice of a consultant hired by the county 


board after its elections supervisor abruptly quit.  The consultant had been “highly 


recommended” by Secretary of State Kemp’s office.  At the time, Black Georgians 


constituted 32% of the State but 61% of Randolph County.  One of the polling 


places that the Board sought to close served a population that was 97% Black.   


After public outcry and the threat of litigation, the county backtracked. 


121. In 2020, Cobb County—Georgia’s third largest county—decided to 


cut the number of early voting sites for the Runoff Elections from 11 to 5, despite 


the need to serve more than 537,000 voters.  The closures were concentrated in 
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communities of color:  most of the county’s Black and Latinx voters lived in an 


area that had previously had four polling places; Cobb County consolidated these 


sites into a single location.  Black and Latinx voters are more likely to live in 


poverty than other residents and to have more difficulty traveling long distances 


due to limited public transportation options.  The polling place closures would 


have disproportionately deterred voters of color from participating in the runoffs.  


After public outcry and the threat of litigation, the county added two sites and 


moved the location of a third.  Cobb County was just one of several in Georgia that 


sought to close polling locations for the critical Senate runoffs. 


122. Long Wait Times.  Polling place closures have led to failures in 


election administration, especially unacceptably long wait times.  Voters of color, 


moreover, are more likely than white voters to experience long lines.  Studies have 


repeatedly confirmed the racial disparity in voting wait times.  For instance, one 


study found that Black and Latinx voters waited 45% longer than white voters—


and that the racial waiting gap could not be explained by the level of resources 


across counties.   


123. The nationwide trend holds true in Georgia, as well.  During one 


election, the average wait time after 7 p.m. was 6 minutes in polling places that 


were 90% white and 51 minutes in polling places that were 90% nonwhite.  In 


other words, the wait times for nonwhite voters were 8.5 times longer than the wait 


times for white voters. 
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124. In Cobb County, whose voters are 27.6% Black, 13% Latinx, and 


5.4% Asian, early voters during the General Election encountered lines up to 10 


hours long.  As noted, however, the county persisted in reducing early voting sites 


for the Runoff Elections. 


125. Vote Dilution.  In addition to erecting outright barriers to the 


franchise, Georgia has also systematically attempted to dilute the votes of 


nonwhite voters.  In 2015, Georgia enacted H.B. 566, which redrew certain 


legislative districts for the Georgia House of Representatives.  Two of those 


districts were challenged as racial gerrymanders:  after an influx of voters of color, 


their boundaries were redrawn to prevent voters of color from electing candidates 


of their choice and ensuring the election of white incumbents. 


B. Georgia has an increasing number of voters of color.   


126. Notwithstanding the backdrop of these discriminatory provisions, 


Georgia voters of color, and other historically disenfranchised groups, have sought 


to play a more active role in the political process. 


127. Georgia is home to an increasing population of Black voters and other 


voters of color.  In the past 30 years, Georgia’s Black population has nearly 


doubled—from 1.8 million in 1990 to 3.5 million in 2019.  Of Georgia’s total 


population of approximately 10.6 million, as of July 2019, 60.2% are white, 32.6% 


are Black, 9.9% are Latinx, and 4.4% are Asian.   


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 44 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 41 Case No.  


 


128. Between October 2016 and October 2020, Georgia added nearly a 


quarter-million Black and Latinx voters to its voter registration rolls.  Meanwhile, 


the white share of the state’s electorate declined, dropping by ten percentage points 


since 2008.   


129. Black eligible voters account for nearly half of Georgia’s electorate 


growth since 2000.  Between 2000 and 2019, Georgia saw the largest percentage 


increase among Black voters of any state in the country.  The population of Black 


voters in the state reached a record high of 2.5 million eligible voters in 2019—a 


third of the state’s total electorate. 


130. Latinx and Asian people also make up a growing share of the Georgia 


electorate.  The Latinx and Asian voting populations in the state more than tripled 


in size from 2000 to 2019.   


131. This growth among nonwhite voters has been especially prominent in 


the Atlanta metro area.  Metro Atlanta is home to 3.9 million registered voters—


over half of the state’s electorate in 2020.  Between 2016 and 2020, the area saw 


an increase of 115,000 Black voters, 64,000 Latinx voters, and 53,000 Asian 


voters.  During that same time period, Latinx and Asian people increased as a share 


of the electorate in every Atlanta metro area county.  


132. According to the 2019 American Community Survey (“ACS”), the 


following counties are home to a sizeable population of color: Bibb County (54.4% 


Black, 3.3% Latinx, 2% Asian); Clayton County (69.3% Black, 13.2% Latinx, 
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5.1% Asian); Cobb County (27.6% Black, 13% Latinx, 5.4% Asian); DeKalb 


County (54.0% Black, 8.5% Latinx, 6.1% Asian); Fulton County (44.1% Black, 


7.2% Latinx, 7.1% Asian); Gwinnett County (27.8% Black, 21.2% Latinx, 11.6% 


Asian); Hall County (7.2% Black, 28.4% Latinx, 1.8% Asian); and Richmond 


County (56.5% Black, 4.9% Latinx, 1.9% Asian). 


133. Despite their increasing population growth, the Black and Latinx 


populations in Georgia still trail behind the white population on many 


socioeconomic measures. 


134. According to the ACS, Black and Latinx residents (18.8% and 19.1% 


of those populations, respectively) experience poverty at nearly twice the rate of 


white residents (10%).  White per capita income ($38,435) is nearly double Black 


($24,215) and Latinx ($20,066) per capita income.  The 2019 median income for 


white households was $70,832, compared to the median of Black households of 


$47,096, and Latinx households of $52,661.   


135. Black and Latinx households in Georgia are also substantially less 


likely to own a vehicle: 11.7% of Black households and 7.2% of Latinx households 


lack a vehicle, as compared to 3.6% of white households.  Relatedly, as compared 


to white residents, Black residents are more than four times as likely and Latinx 


residents are more than twice as likely to use public transportation to commute to 


work.   
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136. According to the ACS, Black households in Georgia are also more 


than 1.5 times as likely to live without broadband internet access than white 


households. 


137. These inequalities have contributed to the limited number of 


candidates of color elected to state-wide offices, despite the State’s changing 


demographics and the increasing number of such candidates running for office 


since 2000.   


138. Voting in Georgia is highly racially polarized.  For example, in the 


2008 presidential election, Barack Obama secured 98% of Black voter support in 


Georgia and only 23% of white voter support.  Similarly, 93% of Black voters 


supported Stacey Abrams for governor in 2018, compared to only 25% of white 


voters.  And in the Runoff Elections, Black voters’ candidates of choice, Reverend 


Raphael Warnock and Jon Ossoff, won with roughly 94% of the Black vote 


compared to 29% of the white vote.  The majority of Latinx and Asian voters also 


choose candidates different than their white counterparts in the state.  For instance, 


Warnock and Ossoff received double the share of the Latinx (64%) and Asian 


(60%) vote than the white vote. 


C. Black voter participation reached historic levels in the 
General Election and the Runoff Elections. 


139. In November 2020, Georgians went to the polls to vote for President, 


two U.S. Senators, and a number of local offices.  Because none of the candidates 


running for U.S. Senate in either race received the threshold 50% vote necessary to 
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avoid a runoff election under Georgia law, both Senate elections went to a runoff, 


held in January 2021.   


140. In both the General Election and the Runoff Elections, Georgia voters 


turned out in record numbers.  Whereas 4.1 million Georgians voted in the 2016 


general election, 5 million voters cast ballots in the General Election despite the 


challenges of the COVID-19 pandemic.  Turnout jumped to more than 67% of 


eligible voters, from 59% in 2016, breaking the state’s record of 63% set in 2008. 


141. While turnout typically declines significantly for runoff elections 


(specifically among Black voters, and particularly as compared to elections where 


a presidential election is on the ballot), that was not true in January 2021.  More 


than 4.4 million Georgians returned to the polls for the Runoff Elections.  Black 


voter turnout was 91.8% of that in November’s General Election. 


142. A significant driver of the record-breaking turnout in both elections 


was the historic participation of Black voters.  Of the over 5 million Georgians 


who voted in the General Election, 30% were Black.  This followed a 25% 


increase in Black voter registration in 2020 as compared to 2016. 


143. Much of this increase in turnout is attributable to higher rates of 


absentee voting.  In the General Election, more than 1.3 million absentee ballots 


were cast.  That marks a five-fold increase over the number of absentee ballots cast 


in the state in 2016.  Nearly 30% of Black voters cast their ballot by mail in 2020, 


compared to only 24% of white voters.  Candidates preferred by Black voters 
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received a higher percentage of absentee votes relative to their overall percentage 


of the final vote count.   


144. The high rates of voting by mail, coupled with the total absence of any 


voter fraud, illustrate that additional voting options are not only safe but also 


necessary.  These additional voting options help, for example, alleviate lines 


during in-person early voting and decrease in-person voting demand on Election 


Day.  These options remain necessary to ensure that voters from historically 


disenfranchised communities who, for a variety of reasons, depend on alternatives 


to in-person voting on Election Day, exercise their right to vote. 


145. The increase in absentee voting was due, in part, to the use of drop 


boxes.  They allow voters to submit their absentee ballots in advance of election 


day, avoiding the risks of delay or loss attendant to sending a ballot through the 


mail.  Secure drop boxes were used with high frequency in majority-minority 


counties.  Fulton County voters used secure drop boxes for more than half of the 


absentee ballots cast in the General Election. 


146. Early in-person voting was another major driver of increased turnout.  


Approximately 2.7 million Georgians voted early in person in the General 


Election.  More than 2 million voters cast early in-person ballots in the Runoff 


Elections.  Early voting turnout was particularly high in counties with large 


minority populations, with some counties seeing upward of a 500% increase. 
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147. Yet, despite the unprecedented use of absentee voting, the high voter 


turnout resulted in long lines at many polling places both during early voting and 


on Election Day.  This was markedly true at polling places serving neighborhoods 


primarily comprised of Black people.  Indeed, while on Election Day polls closed 


at 7 p.m., individuals who are in line by the time the polls close are allowed to 


vote, and the vast majority of polling places that had to stay open late to ensure 


those waiting in line could cast their ballots were in majority-Black neighborhoods.  


Some voters waited hours to vote.   


148. As part of an effort to help voters sustain their strength and make it to 


the voting booth despite these long lines, Georgia organizations brought and then 


provided free food and water to polling places.  These efforts contributed to 


turnout numbers in neighborhoods described above, where wait-times sometimes 


stretched for hours.   


149. Together, these opportunities—in concert with extraordinary efforts 


by organizations focused on increasing minority voter participation and 


registration—resulted in historic electoral outcomes.  Black voters’ preferred 


presidential candidate won Georgia’s electoral votes for the first time in three 


decades.  Black voters also successfully elected their candidates of choice in runoff 


elections for both of Georgia’s U.S. Senate seats, including Reverend Raphael 


Warnock, elected as the first Black person to represent Georgia in the United 


States Senate.  Exit polls following the Runoff Elections indicated that over 90% 
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of Black voters supported Reverend Warnock and fellow Democratic candidate 


Jon Ossoff, who was elected to Georgia’s other Senate seat. 


D. The Georgia General Assembly passed S.B. 202 
immediately following historic Black voter participation in 
the General Election and Runoff Elections, and with little 
regard for the ideals of an open democracy. 


150. In response to record election participation, the Georgia General 


Assembly passed S.B. 202, only 79 days after the Runoff Elections.  S.B. 202 


placed restrictions on many of the safe and secure options by which Black voters, 


voters of color, immigrant voters, poor voters, student voters, and voters with 


disabilities exercised their right to vote. 


1. S.B. 202 was passed in a hostile, racially charged 
environment following the General Election and Runoff 
Elections 


151. S.B. 202 was passed against the backdrop of a racially charged 


environment created by misinformation and conspiracy theories spread during the 


2020 campaign and in the weeks following Election Day.  In the months leading up 


to the General Election, election officials in multiple states raised concerns about 


deliberate misinformation efforts targeting minority—and in particular—Black 


voters.  A robocall targeted Black voters in Detroit “using racially charged-


stereotypes and false information to deter voting by mail,” according to Michigan’s 


Secretary of State.  On social media, Black and Latinx voters were reportedly 


flooded with ads designed to discourage them from voting altogether.    
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152. Following Election Day, certain elected officials, news organizations, 


and campaign aides and lawyers levied unfounded claims of voter fraud, as dozens 


of lawsuits were filed to invalidate hundreds of thousands of ballots cast in cities 


with large Black voter populations like Milwaukee, Philadelphia, Detroit, and 


Atlanta.   


153. In Georgia, allegations targeting the integrity of the election included 


groundless, false assertions that voting machines “switched” votes, that voter 


signatures were not adequately verified on absentee ballots, that “suitcases” full of 


fake ballots were counted in the final tally, that ineligible voters participated in the 


election, and that the identities of deceased individuals were used to cast votes. 


154. Georgia’s election officials repeatedly addressed and debunked these 


claims of voter fraud.  Secretary Raffensperger described Georgia’s elections as 


“secure, reliable and efficient,” and specifically called Georgia’s minimum 


requirement of 16 days of early voting as the country’s “gold standard.”  Other 


Georgia election officials warned that the conspiracy theories about the General 


Election could suppress voter turnout for the Runoff Elections.  Lieutenant 


Governor Geoff Duncan pushed back against misinformation about the election, 


stating that his office had not “seen any sort of credible examples” of systemic 


voter fraud or irregularities.  Governor Brian Kemp and Lieutenant Governor 


Duncan also rebuffed calls by state legislators for a special session of the General 
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Assembly in December 2020 to subvert the will of the voters by selecting a 


separate slate of presidential electors. 


155. In post-election litigation, state and federal judges rejected at least 


four lawsuits challenging Georgia’s election results based on dubious claims of 


voter fraud.  By mid-December, dozens of state and federal judges across the 


country rejected post-election lawsuits challenging the results of the General 


Election.   


156. In the wake of the General Election, legislatures across the country 


sought to restrict voting access in yet another attempt to suppress Black turnout 


and disenfranchise Black voters.  According to a report from the NYU School of 


Law’s Brennan Center for Justice, in the first 50 days of 2021, state legislators in 


43 states filed over 250 bills that would restrict voting access—seven times as 


many restrictive voting laws as proposed during the same period in 2020. 


157. In Georgia, the effort to restrict voting access began as soon as the last 


election ended.  On January 5, 2021, Georgia held the Runoff Elections to fill its 


two U.S. Senate seats, and Jon Ossoff and Raphael Warnock were declared the 


projected winners the next day.  In the early hours of January 7, 2021, the U.S. 


Congress certified President Joe Biden and Vice President Kamala Harris, the first 


Black and Asian-American Vice President, as the winners of the General Election 


after the process was delayed by a violent mob of rioters who stormed the U.S. 


Capitol.  Later that day, Georgia House Speaker David Ralston announced that he 
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would form a Special Committee on Election Integrity.  Representative Barry 


Fleming serves as the Chair of the 14-member Special Committee, and 


Representative Alan Powell serves as its vice-chair. 


158. At the start of the legislative session, the Chair of the Gwinnett 


County Elections Board indicated why she wanted the Georgia General Assembly 


to impose new restrictions on voting: “They don’t have to change all of them, but 


they’ve got to change the major parts of them so that we at least have a shot at 


winning.”  The U.S. Supreme Court has warned that measures designed to harm 


racial minority voters for political interests can run afoul of the federal 


Constitution.  See, e.g., Cooper v. Harris, 137 S. Ct. 1455, 1473 n.7 (2017) (citing 


Miller v. Johnson, 515 U.S. 900, 914 (1995)). 


159. Georgia House Speaker David Ralston stated that he does not want 


every registered voter to receive an absentee ballot because it would “certainly 


drive up turnout.”  He also has baselessly invoked concerns about voter fraud and 


election fraud as reasons why vote-by-mail should not be acceptable.  


2. The Georgia General Assembly passed S.B. 202 with little 
process or regard for the ideals of an open democracy 


160. The legislative committees tasked with assessing elections bills did 


not provide open, transparent, or inclusive practices for public testimony.  Neither 


the Senate Committee on Ethics (“Senate Committee”) nor the House Special 


Committee on Election Integrity (“House Committee”) announced clear guidelines 


for providing and receiving public input before any hearings.  For example, basic 
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information about who could testify, how to sign up for testimony, or how 


testimony would be conducted was not provided in advance of hearings. 


161. When guidance was provided about public testimony, it was often 


inconsistent.  For example, prior to a February 19, 2021 House Committee hearing, 


the House Committee indicated to members of the public that remote testimony via 


videoconferencing technology would not be available.  But during the hearing, 


Chair Fleming invited certain witnesses to testify remotely.  Only in response to a 


question during the hearing did Chair Fleming indicate publicly for the first time 


that remote public testimony would be available.  However, this opportunity was 


only offered to members of the public who were specially invited by House 


Committee members or staff to testify. 


162. On some occasions, witnesses were denied the opportunity to testify 


despite repeatedly filing written requests to testify.  For example, the NAACP 


Legal Defense & Educational Fund (“LDF”), counsel for Plaintiffs, was unable to 


testify at two House Committee hearings held on February 22 and 23, 2021, 


despite formally requesting an opportunity to testify on multiple occasions 


beforehand.  Despite this, Chair Fleming inaccurately proclaimed at the end of the 


February 23, 2021 hearing that everyone who signed up to testify had been 


afforded an opportunity to do so. 


163. Members of the disability-rights community were often shut out of the 


legislative process entirely.  Gaylon Tootle, the First Vice President for the 
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National Federation of the Blind-Georgia and a Black resident of Georgia with a 


visual impairment, attempted to testify multiple times at hearings on elections bills 


about the impact of proposed changes on voters with disabilities but was denied 


each time. 


164. Updated versions of the bill were almost never uploaded to the 


General Assembly website in a timely manner.  Many committee hearings on 


elections bills took place even though the version of the bill being discussed had 


not been uploaded online for the public’s consideration.  This made it impossible 


for legislators and members of the public to meaningfully offer comments and 


engage with the substance of elections bills.  For example, during a February 25, 


2021 Senate Committee hearing, Senate Committee Chair Max Burns announced 


that a substitute version of an elections bill incorporating a significant set of 


amendments would be provided by the next day.  Doing so was particularly 


important, he explained, because members should have an opportunity to review 


the amended text before the next Senate Committee meeting on March 1, 2021.  


However, a substitute version of the bill was never provided the following day, nor 


at any time prior to the meeting to consider the amendments.  Instead, the final 


amendments were only publicly disclosed and discussed for the first time during 


the March 1, 2021 meeting.  One senator even complained at the March 1, 2021 


meeting that it was her first time reading the proposed changes.  That same day, the 
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Senate Committee held a vote on an amended version of the same bill, which was 


then sent to the Senate floor.  


165. In the House Committee, when Chair Fleming was challenged about 


the lack of transparency in the legislative process at a hearing held on March 18, 


2021, he responded that his office was willing to send a copy of an updated bill to 


anyone who asked for it.  This would require a member of the public to follow all 


hearings, know that there was a change in a bill, know from watching the March 


18, 2021 hearing that one could request a copy of the bill, and have the time and 


knowledge to reach out to a legislative staffer to request a copy of the bill. 


166. Lengthy bills were often provided to the public with little or no time 


to read them, much less analyze them, before the House and Senate Committees 


convened hearings on them.  For example, the original version of House Bill 531 


(“H.B. 531”), provisions of which were incorporated into the final version of S.B. 


202, was only made available through postings on social media mere hours before 


members of the House Committee convened for a hearing on February 18, 2021.  


Then, less than 24 hours later, the House Committee held another hearing before 


all its members at 9:30 a.m. the following day.  The House Committee continued to 


amend H.B. 531 and hold hearings on amended versions of the bill without making 


amendments or substitute versions publicly available. 


167. Many committee hearings related to elections bills were scheduled 


and held with little to no advance notice.  Some of these hearings were not even 
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live-streamed for the public to participate.  Often, testimony was limited only to 


those members of the public who could attend these hearings in-person.  This 


requirement was often enforced even as the COVID-19 pandemic was ravaging the 


state. 


168. The Senate Committee held numerous hearings early in the morning 


at either 7:00 a.m. or 7:30 a.m., including on February 25, 2021.  The scheduling 


of these hearings, ninety minutes before the start of traditional business hours, 


appeared calculated to avoid scrutiny and exclude members of the public. 


169. Although concerns were raised by members of the public about the 


potential racial impact of proposed elections changes during House and Senate 


Committee hearings, it appears that no analysis was ever conducted by the 


Committees to evaluate the racial impact of any of the elections bills considered or 


passed by the General Assembly. 


170. On March 8, 2021, the Secretary of State’s Bipartisan Task Force for 


Safe, Secure, and Accessible Elections issued a statement stating it was “concerned 


that the legislative process is proceeding at a pace that does not allow for full 


examination of all factors that must be considered.”   


171. S.B. 202 was rushed through the legislative process.  After the 


Georgia House of Representatives passed a substituted version of S.B. 202 on 


March 25, 2021, it was immediately transmitted to the Georgia Senate.  No 


conference committee was convened.  The bill was brought to the floor of the 
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Senate for a vote mere hours later.  Prior to the vote in the Senate, State Senator 


Elena Parent requested that the fiscal impact of the bill be determined before 


passage.  Within minutes, Lieutenant Governor Duncan denied this request and 


ruled that no fiscal determination needed to be made because S.B. 202 would not 


exceed $5 million in its fiscal impact.  No evidence was provided whatsoever to 


support this on-the-spot determination. 


172. S.B. 202 was rushed into being signed into law with little time for the 


public to weigh in.  Mere hours after the House and Senate voted on the now 96-


page version of S.B. 202, Governor Brian Kemp signed the bill into law in a 


closed-door signing ceremony.  During the time between passage of S.B. 202 in 


the General Assembly and when the Governor signed the bill into law, the 


Governor’s office did not accept any messages by phone, including messages 


encouraging him to veto the bill. 


173. Even legislators were forcibly shut out of the process of the Governor 


signing S.B. 202 into law.  Representative Park Cannon was arrested and forcibly 


removed from the State Capitol when she knocked on the Governor’s office door, 


requesting that the public be allowed to witness the announcement of the bill 


signing that was under way. 
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E. Provisions of S.B. 202 place limitations on opportunities for 
voters to exercise their right to vote.  


1. Sections 20 & 26, mobile voting unit restrictions 


174. Prior to the enactment of S.B. 202, Georgia law permitted county 


election administrators to procure and provide portable or movable polling 


facilities, also known as “mobile voting units,” as supplemental polling locations 


during the advance voting period and on Election Day.  


175. In the 2020 election cycle, these mobile voting units were deployed to 


mitigate the shortage of accessible and secure polling locations that resulted in 


long lines of voters at existing and traditional polling locations.  Fulton County, for 


instance, purchased two mobile voting units which made stops at twenty-four 


different locations, including several Black churches, during the advance voting 


period ahead of the General Election. 


176. Despite the absence of any facts to indicate the mobile voting units 


used in the 2020 election cycle were not secure, caused confusion, or generated 


any other voter access or election administration issues, Section 20 of S.B. 202 


restricts the use of mobile voting units to situations where an emergency is 


declared by the Governor.  Such an emergency declaration may only occur under a 


narrow set of conditions and only after particular procedures are taken, including a 


convening of a special session of the General Assembly.  O.C.G.A. § 38-3-51.  


Relatedly, Section 26 of S.B. 202 additionally restricts the use of mobile voting 


units to supplement existing polling locations during the advance voting period. 
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2. Section 25, new identification requirements and timing 
parameters for requesting an absentee ballot 


177. Georgia has relied on vote-by-mail procedures for decades.  Prior to 


S.B. 202’s enactment, a voter could request an absentee ballot by providing certain 


information, such as the current address at which they are registered to vote and the 


voter’s signature or the signature of the eligible relative requesting the ballot on 


behalf of the voter, and the signature of the person providing assistance to the 


voter, if applicable.  Additionally, before S.B. 202, voters could request an 


absentee ballot 180 days prior to an election through the Friday prior to the 


election. 


178. Section 25 of S.B. 202 now requires, in addition to the voter’s 


registration address and date of birth, that the voter provide their Georgia’s driver’s 


license or Georgia state identification card number.  S.B. 202 further demands that 


a voter who does not have a Georgia driver’s license or state ID card instead 


provide a photocopy or electronic image of a utility bill, bank statement, 


government check, paycheck, or other government document containing the name 


and address of the voter.  


179. Section 25 of S.B. 202 still requires that the voter or a relative 


assisting or requesting the absentee ballot sign the absentee ballot application with 


“his or her usual signature.” 


180. Section 25 of S.B. 202 also delays and compresses the time period 


during which a voter may request an absentee ballot.  Unless a voter is 
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hospitalized, S.B. 202 § 27, S.B. 202 reduces the time a voter can request an 


absentee ballot to seventy-eight days prior to an election and requires that the 


application be received by the county election administrator eleven days prior to 


the election, S.B. 202 § 25. 


181. Proponents of S.B. 202 have failed to identify or offer any concrete 


facts to support a security justification for creating additional, onerous ID 


Requirements to request an absentee ballot or for reducing the timing and duration 


for requesting an absentee ballot.  According to multiple statements by Governor 


Kemp, Lieutenant Governor Duncan, Secretary of State Raffensperger, and 


Georgia Voting Systems Manager Gabriel Sterling, there was no evidence of 


widespread vote-by-mail fraud in Georgia, nor has there ever been.   


3. Sections 27 & 28, new identification requirements for casting 
an absentee ballot 


182. Under Section 27 of S.B. 202, a voter must now provide additional 


personal ID information on the outside of the absentee ballot mailing envelope to 


complete their absentee ballot submission.  This information includes a Georgia 


driver’s license number or Georgia state ID card number, the voter’s date of birth, 


and the last four digits of the voter’s social security number if the voter does not 


possess a Georgia driver’s license or state ID card.  


183. According to Section 28 of S.B. 202, if the voter does not possess a 


Georgia driver’s license, state ID card, or social security number, a photocopy of a 


utility bill, bank statement, government check, paycheck, or other government 
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document containing the name and address of the voter must accompany the 


voter’s returned absentee ballot.  


184. The voter must additionally sign an oath in their “usual signature” 


swearing, under criminal penalty, that they have completed their ballot in secret, 


even from observation by the voter’s child under 18 years of age or any child under 


12 years of age.  S.B. 202 § 27. 


185. Proponents of S.B. 202 have failed to identify or offer any concrete 


facts to support a security justification for creating additional, onerous ID 


Requirements to submit an absentee ballot.  According to multiple statements by 


Governor Kemp, Lieutenant Governor Duncan, Secretary of State Raffensperger, 


and Georgia Voting Systems Manager Gabriel Sterling, there was no evidence of 


widespread vote-by-mail fraud in Georgia, nor has there ever been.   


4. Section 26, secure drop box limitations 


186. Before S.B. 202’s enactment, Georgia voters enjoyed the ability to 


safely and securely cast their ballot by drop box in one of the existing 330 drop 


boxes in Georgia, many of which were freestanding outside of a building.  


187. Before S.B. 202, many county election administrators chose to 


exercise their discretion to keep drop boxes open after business hours and beyond 


the advance voting period and up until the polls closed at 7:00 p.m. on Election 


Day.  
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188. In the 2020 election cycle, counties were required to monitor each 


drop box through 24/7 video surveillance to ensure security of drop box voting.  


189. The statewide use of drop boxes in the 2020 election cycle provided 


the flexibility necessary to ensure voters had meaningful access to secure drop 


boxes, and minimized crowding and alleviated the risk of long lines during in-


person voting, as well as voter concerns with mail delivery.  Drop boxes were and 


continue to be necessary to providing equitable voting options. 


190. First, Section 26 of S.B. 202 curtails the availability of drop boxes to 


the lesser of one per every 100,000 “active registered voters” in the county or one 


per advance voting location in the county.  This drastically reduces the number of 


drop boxes available in the most populous counties, but also in smaller counties.  


For instance, voters in Richmond County would go from having five drop boxes 


(with the option for more) to having only one. 


191. Second, S.B. 202 requires drop boxes to be established inside of the 


office of the board of registrars or absentee ballot clerk or inside of an advance 


voting location.  Only during Governor-declared emergencies are drop boxes 


permitted to be located outside. 


192. Third, S.B. 202 limits the hours in which a drop box is available to the 


hours of operation of that office or advance voting location.  
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193. Fourth, S.B. 202 replaces the 24/7 surveillance requirement with a 


mandate that all drop boxes be under constant surveillance by an election official, 


law enforcement officer, or licensed security guard. 


5. Section 28, runoff early voting restriction 


194. S.B. 202 forces all runoff elections to take place 28 days after the 


general or primary election and Section 28 of S.B. 202 drastically reduces the 


advance voting period for runoffs from three weeks to one week, with no 


mandatory weekend voting days, including Sunday voting. 


6. Section 33, Line Warming ban 


195. Section 33 of S.B. 202 criminalizes volunteers who provide free food 


and water, as well as other practices and materials associated with line warming, to 


voters standing within 150 feet of the outer edge of a polling place.  


196. Because S.B. 202 would also prohibit a volunteer from coming within 


25 feet of any voter standing in line, even outside of the 150-foot zone, the reach of 


such a buffer zone stands to be hundreds of feet in distance from the polling place 


entrance. 


197. It appears that no evidence was provided during the House or Senate 


Committee hearings to justify criminalizing the provision of free food and water to 


voters standing in line.  Although generalized concerns were raised regarding the 


theoretical possibility for such activities to make vote-buying and solicitation 


easier, no specific instances of these types of infractions were ever cited. 
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7. Sections 34 & 35, out-of-precinct provisional ballot 


198. Prior to S.B. 202, if an otherwise eligible voter casts a provisional 


ballot in the county in which they reside but at a different precinct than the one 


assigned to them (“out-of-precinct”), their ballot would be counted for every race 


on that ballot in which the voter was qualified to vote. 


199. Over 11,000 voters cast a provisional ballot in the General Election 


and over 10,000 voters cast a provisional ballot in the Runoff Elections.  Most of 


these provisional ballots comprised out-of-precinct ballots. 


200. Sections 34 and 35 of S.B. 202 disenfranchise all out-of-precinct 


provisional ballot voters who cast a ballot before 5:00 p.m. on Election Day.  


Rather than count their votes for all of the races to which the voter was qualified 


and otherwise eligible to vote on that precinct’s provisional ballot, S.B. 202 


requires poll officials to inform such person that their vote is invalidated for all of 


the races on that ballot. 


F. S.B. 202 burdens Black voters, other voters of color, and 
other historically disenfranchised communities—and it does 
so for no other purpose than to limit their opportunities to 
vote.   


201. The challenged provisions of the S.B. 202 independently and 


cumulatively establish obstacles that severely burden or outright deny Plaintiff and 


Plaintiff members’ right to vote.  The restrictions have a pronounced disparate 


impact upon voters from historically disenfranchised communities—a result so 


clear that it can only be intentional.  These historically disenfranchised 
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communities disproportionately lack the requisite ID or access to getting them, 


require access to ballot drop boxes, and experience unacceptably long waits for in-


person voting.  The changes that specifically eliminated the guarantee of early 


voting on weekends for runoff elections, a practice used disproportionately by 


Black voters and other voters of color, portends especially acute burdens upon 


these populations.  S.B. 202 systemically and intentionally targets these 


populations with onerous burdens, evidently to suppress their votes, because there 


is no fact-based justification for the changes. 


202. Proponents of these measures failed to present any evidence that the 


restrictions in S.B. 202 were necessary to address concerns of fraud.  The 


Presidential Commission on Election Administration, a bipartisan commission of 


experts, discouraged the restriction of advance voting opportunities, and 


affirmatively encouraged its expansion, to improve voters’ experiences with voting 


and promote confidence in election administration across the country.  According 


to the Commission, “[s]tated simply, early voting offers Americans opportunities 


to participate in the electoral process that simply cannot be afforded by the 


[typically] contained twelve-hour period of the traditional Election Day.”  


203. The Georgia General Assembly nevertheless restricted those 


opportunities without any rational basis and despite having been presented with 


voluminous testimony and evidence that the restrictions would severely and 
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measurably burden Georgia citizens’ right to vote, and in particular Georgians of 


color.  


1. Elimination of mobile voting units imposes a disparate burden 


204. The elimination of all mobile voting units except at Defendant 


Governor Kemp’s discretion in the event of “emergencies” unduly and especially 


burdens voters of color.  Mobile voting units consist of buses specially outfitted to 


provide four to eight additional, secure voting stations.  In the General Election, 


these mobile voting units were used within Fulton County, where the majority of 


the population is nonwhite, to provide accessible voting.  Fulton County’s own 


website notes that “the County’s new Mobile Voting Unit is an accessible voting 


unit that will create a simple, secure voting experience for voters of all ages and 


voters with disabilities.”  The most populous county in Georgia, Fulton—along 


with the other Atlanta metro area counties—has an established history of long 


voting lines and backlogs of absentee ballot requests.  Indeed these impediments to 


voting during the June 2020 primary led Fulton County to double its budget for 


elections, secure grants, and procure the two mobile voting units that were used in 


the General Election.  The efforts by Fulton County were successful and posed no 


election security risks.  The General Election saw the largest voter turnout in 28 


years, with an overall turnout rate of 77.92%.  With the historic voter turnout in the 


General Election, which Georgia’s election officials have universally confirmed 


was secure and accurate, it is clear that these mobile voting units contributed to the 
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ability of Fulton County voters who would otherwise not have been able to vote, to 


cast their votes.  Eliminating them, pursuant to S.B. 202, will burden the majority 


nonwhite citizens of Fulton County that relied on these Mobile Voting Units to 


participate in the General Election. 


2. Additional requirements for absentee voting impose a 
disparate burden 


205. The ID Requirements provisions of S.B. 202 for both requesting and 


casting an absentee ballot impose a severe burden on Georgia voters, and most 


acutely voters of color.  Absentee voting has been critical to ensuring that voters 


have equitable and safe access to the ballot box, and the addition of the ID 


Requirements for absentee voting will dramatically limit absentee ballot access by 


imposing discriminatory and unnecessary burdens on or barriers to voting for 


voters who do not have one of a few limited forms of acceptable ID.  Moreover, 


voters who lack access to printers, scanners, copiers, or the internet would find it 


difficult if not impossible to comply with this absentee voting requirement.  


206. These harms will not be borne equally among different voting 


populations.  Instead, they will fall disproportionately on people of color, the 


elderly, people with disabilities, poor people, rural residents, and students—all 


populations who face heightened challenges accessing DMV offices, photocopiers, 


and the ability to pay for photocopies, or a polling place to vote in-person.  For 


instance, approximately 16.6% of Georgia’s voting-age citizens who lack access to 


a vehicle live more than 10 miles from a state office that issues ID.  Almost all of 
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these citizens live in rural areas where public transportation is unavailable.  These 


areas also house high concentrations of people of color and people living in 


poverty.  In Georgia’s “Black Belt,” there are 21 contiguous and predominantly 


Black rural counties where all State driver’s license offices are open two days per 


week or fewer.  The same populations would face similar challenges in accessing a 


photocopier to copy their ID, which S.B. 202 would require of voters without a 


driver’s license or state ID.  For the elderly, people with disabilities, students, and 


others who cannot physically cast a ballot in-person and therefore rely on vote-by-


mail, the burden of the ID Requirements on the right to vote is particularly acute.  


207. Moreover, the ID Requirements would exacerbate existing racial 


disparities in absentee ballot rejections.  As it stands, without these additional 


requirements that Black and other voters of color will be disproportionately unable 


or burdened to satisfy, there are well-documented and long-standing racial 


disparities in absentee ballot rejections in Georgia.  Data from recent elections 


reported by the Brennan Center for Justice reflects that racial disparities continue, 


which is consistent with previous literature.  


208. Such exacerbating factors and their impact on people of color and 


other historically disenfranchised communities have led stringent ID Requirements 


adopted by other states to be invalidated as violating the U.S. Constitution, Section 


2 of the VRA, or both.   
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209. The General Election and Runoff Elections featured historically high 


use fueled by broad reliance upon absentee voting.  Data from these elections show 


that nonwhite voters used mail-in voting at unprecedented rates even higher than 


white voters.  For example, nearly 30% of Black voters voted by mail in the 2020 


General Election, compared to 24% of white voters.   


210. In the absence of any recorded or statistically significant evidence of 


absentee voter fraud in Georgia—an Arizona State University study found just 


eight isolated instances of alleged absentee voter fraud in Georgia that actually 


resulted in a plea or consent order between 2000 and 2012, a rate of less than 


0.00003% during the covered time period, and dozens of state and federal courts, 


as well as state election officials, reaffirmed the absence of voter fraud in the 


aftermath of Georgia’s General Election—there is simply no sufficiently weighty 


justification, let alone a rational or compelling need, for imposing the onerous ID 


Requirements on absentee ballot voters that will disproportionately burden 


minority, poor, the elderly, rural populations, voters with disabilities, and student 


voters.  Moreover, these ID Requirements pose security risks to voters, particularly 


to immigrant voters and voters of color who are vulnerable to identity theft scams 


based on their need for additional language and other assistance to complete forms. 


3. Restrictions on distribution of absentee ballots impose a 
disparate burden or complete barrier to voting 


211. Data from recent years demonstrates that while Black voters comprise 


30% of Georgia’s voting population, these voters account for almost 42% of the 
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request for absentee ballots.  Per the Georgia Secretary of State’s own data, Black 


voters are more likely to vote by mail than any other racial demographic.  Other 


communities, including immigrant, poor, elderly, and student voters, have likewise 


relied disproportionately on absentee voting, particularly during the General 


Election and Runoff Elections.  For instance, immigrant voters and voters with 


disabilities who often need translation services or other assistance to complete a 


ballot often prefer to vote by mail so they have more time to complete their ballot.  


212. Because S.B. 202 will severely restrict access to absentee ballots, 


including by explicitly restricting their distribution by state and local officials and 


voter outreach organizations, the severe burdens imposed by the law will 


disparately impact these voters, including by forcing them to vote more heavily in-


person when in-person voting may not be a tenable option, and under 


circumstances where in-person voting involves overcoming additional burdens that 


result from long lines, grueling waits, and greater risks of having one’s ballot 


rejected. 


4. Restrictions on drop boxes impose a disparate burden or 
barrier to voting 


213. S.B. 202’s extreme restrictions on the location, availability, and 


operating hours of ballot drop boxes will disproportionately burden Black, Asian, 


and Latinx voters, and voters with disabilities.  Georgia voters—especially in these 


historically disenfranchised communities—have come to rely on drop boxes as a 


safe and an important option for casting a ballot.  For many voters—especially 
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those with childcare or strict (and/or unpredictable) work commitments that limit 


their availability during normal voting hours, as well as those with medical 


conditions or other disabilities—casting an in-person ballot during advance voting 


or on Election Day may be an untenable option.  In addition, widely reported and 


continuing failures at the United States Postal Service have raised justifiable 


concerns about mail-in voting as a reliable method to cast a ballot.  For these 


voters, secure drop boxes provide a reliable and accessible option, and the enacted 


restrictions severely burden their rights to vote by forcing them to navigate more 


onerous paths to voting, if they are able to vote at all. 


214. The new mandate for in-person “constant surveillance” of secure drop 


boxes by an election official, licensed security guard, or law enforcement official, 


will also pose serious voter intimidation concerns for Black voters and other voters 


of color routinely and unfairly targeted by law enforcement.  Without any evidence 


that (potentially armed) law enforcement surveillance is necessary to repel fraud or 


misconduct, the needless surveillance enacted by S.B. 202 recalls past practices of 


Jim Crow era voter intimidation deployed to deter Black voters in particular from 


casting a ballot.  The new restrictions on drop boxes raise all of the same threats 


and burdens, and inure most heavily and disparately upon communities of color, 


and do not increase the security of Georgia elections. 


 


 


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 73 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 70 Case No.  


 


5. Allowing citizens to file unlimited challenges to voters’ 
registrations and voting rights imposes a disparate burden 


215. S.B. 202 enacts another form of burdensome intimidation by 


subjecting Georgia voters to the risk of having to defend their vote against an 


unlimited number of public challenges by any person who wishes to disenfranchise 


them, with or without merit.   


216. Historically and into the present, baseless accusations of voter fraud 


have been used against Black voters and other voters of color to deter them from 


exercising their right to vote.  By needlessly exposing voters—and again, most 


acutely voters of color and poor voters—to a process that requires them to expend 


additional time and resources after casting a ballot to rebut abusive and potentially 


duplicative, frivolous, and unlimited challenges to their eligibility before a 


government review board, S.B. 202 places an additional critical burden on the right 


to vote that is also disparately felt by Plaintiffs, their members, as well as the 


communities they live in, represent, and serve.  Because S.B. 202 codifies the right 


to bring unlimited challenges without any standards of what constitutes probable 


cause, the potential for abuse and conversely for harm to individual voters, is, by 


definition, unlimited. 


217. There is no legitimate state interest that justifies these severe burdens.  


State authorization to bring an unlimited number of voter challenges only operates 


to enable serial vote suppressors to identify and harass voters, and particularly 


voters of color, based on racist and xenophobic tropes about “suspicious” voter 
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conduct that have no basis in observed reality.  It is hard to conceive of a practice 


more susceptible to abuse without any redeeming legitimate state interest. 


6. Prohibiting provisional ballots cast in the wrong precinct 
imposes a disparate burden 


218. S.B. 202 also outright disenfranchises otherwise eligible Georgia 


voters who cast ballots in the wrong precinct—the most severe burden that there is.  


Under the new law, Georgia election officials will discard the entire ballot cast in 


the incorrect precinct, regardless of whether the ballot contains eligible votes.  For 


example, while local races on a ballot may be precinct-specific, it is undisputed 


that ballots similarly contain congressional and federal races which are not 


precinct-specific.  Yet rather than counting the ballot’s votes for eligible races as 


was done in the past, S.B. 202 will require the entire ballot to be thrown away—


even if it was cast by an eligible registered voter, and even if it was cast in a timely 


manner and otherwise qualified to be counted—disenfranchising voters from 


participating in elections in which they have a right to vote in.  


219. This new practice will disproportionately affect Black voters, and 


other historically disenfranchised communities, who are proven to be more likely 


than white voters to cast an out-of-precinct ballot since they are more likely to 


have moved within their county than white voters, and thus more likely to arrive at 


an incorrect precinct.  Recent research specifically demonstrates that Black voters 


in Georgia disproportionately live in neighborhoods with much higher rates of in-


county moves.  Not only does the data reflect that the population with the most in-
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county moves is 47% Black, relative to 37% non-Hispanic white, but the 


population with the least in-county moves is only 22% Black, compared to 64% 


non-Hispanic white.  Requiring election officials to discard ballots cast in the 


wrong precinct will thus not only disenfranchise a substantial number of Georgia 


voters each year, but it will do so disproportionately within Georgia’s Black 


community, as well as other similarly situated immigrant, minority, student, and 


poor populations prone to the same pressures that require regular relocation. 


7. The early voting runoff restrictions impose a disparate burden 


220. S.B. 202 dramatically reduces both the timeframe for runoff elections 


and the early voting period available during those elections, including by 


eliminating the guarantee of an opportunity to vote early on the weekend.  


Advance voting opportunities and particularly weekend voting opportunities are 


essential to ensuring voters can safely, securely, and freely participate in our 


democracy.  They are important mechanisms that give voters the option to cast 


their ballots without facing the crowds and long lines on Election Day, as well as 


the flexibility to balance family and work obligations that make voting on Election 


Day untenable for thousands of Georgians.   


221. Eliminating opportunities to vote early imposes direct and secondary 


burdens upon Georgians’ right to vote, including those that vote on Election Day.  


Most directly, restricting the early vote period forces voters who need to vote early 


to do so on fewer days.  This restriction functionally prevents some voters from 
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voting altogether.  And even for those who do vote early anyway, the restriction 


has the secondary effect of adding to the long lines and wait times at the early 


voting polls on those fewer days, which has the effect of deterring, burdening, and 


in some cases functionally eliminating those voters’ right to vote.  The same 


secondary effects flow through to Election Day, where some voters who prefer but 


do not need to vote early are pushed due to overcrowding during the early vote 


period.  Simply put, the fewer days available to vote, the more onerous voting 


becomes. 


8. Criminalizing line warming activities imposes a disparate 
burden  


222. In addition to curbing voters’ opportunities to vote absentee, at mobile 


voting units, or during early voting, S.B. 202 also imposes criminal liability on any 


volunteer who offers food or water to voters standing in long lines at in-person 


polling places—oftentimes for hours—to vote.  


223. This burden is most severely felt by Black voters and other voters of 


color, who disproportionately experience significantly longer wait times and longer 


lines during in-person voting.  The line waits experienced in majority non-white 


precincts of Georgia are staggering.  During early voting for the General Election 


in Gwinnett County, for example, early voting lines began forming at 4:00 a.m., 


three hours prior to the opening of polls, and during midday reported wait times of 


five to eight hours.  Six of Gwinnett’s seven most congested polling places serve 
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predominantly nonwhite neighborhoods.  This is not an isolated incident, but in 


fact a regular occurrence across the state. 


9. The cumulative effects of these burdensome provisions in S.B. 
202 will be to make lines longer for Black voters and other 
communities of color   


224. As S.B. 202 itself acknowledges, in-person voting in Georgia is 


plagued by “long-term problems of lines.”  S.B. 202 § 2(7).  According to the 


Bipartisan Policy Center, in 2018, Georgia had the single longest average wait time 


to vote out of all fifty states.  Long lines are corrosive to democracy.  These lines 


force voters to choose between their health, their time, or their job and exercising 


their fundamental right to cast a ballot. A long line to vote does not just discourage 


people from casting a ballot that day: it also discourages them from voting in the 


future.  Statistical evidence shows nearly 200,000 people failed to vote in the 2014 


elections due to long lines in 2012.   


225. Defendants’ structuring of Georgia’s elections helps create these lines.  


More than half of Georgia’s 2,655 precincts are assigned more than 2,000 voters, 


the recommended maximum.  In rural counties, over 22,000 voters can be assigned 


to a single polling place.  The average polling place serves over three thousand 


voters, 47% more than they did in 2012, and far more than the recommended 


number. 
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226. The burdens of these lines do not fall evenly on Georgia voters.  As 


one national study found, “the more voters in a precinct who are non-white, the 


longer the wait times.” 


227. Georgia is no exception: at polling places that were 10% or less white, 


the average waiting time was 51 minutes.  At polling places that were 90% white, 


the average waiting time was six minutes.  Even though only one-third of 


Georgia’s polling places are in majority Black neighborhoods, in the June 2020 


primary election, two-thirds of the polling places that had to be kept open late to 


accommodate voters waiting in line were in majority Black neighborhoods.   


228. Since 2012, almost two million people have registered to vote in 


Georgia, making up more than a quarter of total active registered voters in 2020.  


Many of these new voters are younger, nonwhite, and based in the nine counties 


making up metropolitan Atlanta.  In the same period, rather than accommodating 


this increase by establishing sufficient polling locations to serve them, the state has 


cut polling locations by nearly 10%.  Although the cuts happened across 


neighborhoods, the surge in registration in majority Black precincts means they 


disproportionately harm those voters. 


229. In the June 2020 primary elections, hundreds of voters were forced to 


choose: wait in line for hours, with temperatures pushing 90 degrees, or sacrifice 


their right to vote.  According to an Atlanta-Journal-Constitution analysis, Black 


voters bore the brunt of these long lines: only 61% of majority Black precincts 
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close on time compared with 80% of mostly white precincts.  Whether a precinct 


closes on time indicates whether there was a line of voters still waiting to cast their 


ballots.  Some voters in Union City, Fulton County, which is 88% Black, waited in 


line until 12:37 a.m. to vote. 


230. Voters and journalists documented hundreds of voters waiting in the 


rain and hot sun in lines extending as far as the eye can see, telling a compelling 


story of the magnitude of the problem.  See, e.g., Emma Hurt (@Emma_Hurt), 


Twitter (June 9, 2020), 


https://twitter.com/Emma_Hurt/status/1270500551487295488.  


 


231. Long lines were a feature of the General Election in Georgia as well, 


with wait times of five hours common in metro Atlanta and some voters waiting 


over 11 hours. 
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232. Because state officials allow these lines to occur year after year, 


Plaintiffs AME Church and WWA step up to help affected voters, who are 


predominantly Black voters in Georgia condemned to wait in these long lines, 


overcome the burdens those lines impose upon their exercise of the right to vote.  


They engage in what is sometimes called “line warming,” when volunteers provide 


voters water, snacks, chairs, and other assistance to voters waiting in line to vote.   


233. Volunteers, who are generally parishioners for Plaintiff AME Church, 


staff these efforts, offering water bottles and snacks to voters waiting in line.  For 


example, during the lunchtime rush, when the polling site is busiest and the 


weather is hottest, Plaintiff AME Church’s volunteers will offer people water 


bottles out of coolers.  As they do so, they encourage people verbally to stay in line 


and answer questions about the process. 


234. Providing voters with the supplies they need encourages them to stay 


in line, reminds them of the importance of casting a ballot, and affirms their value 


as a person and a voter.  Line warmers create a sense of community, reminding 


voters that voting is a joyful thing and a civic responsibility.  For Plaintiff AME 


Church, providing support to voters in line is critical to their speech, including 


conveying the message of the importance of staying in line, the importance of 


voting, underscoring each person’s value, and living up to the tenets of the Gospel: 


“For I was hungry and you gave me something to eat, I was thirsty and you gave 


me something to drink.”  Matthew 25:35 (NIV).  Additionally, Plaintiff AME 
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Church believes that line warming helps reaffirm the dignity of Black voters, who 


are disproportionately affected by longer lines, and who should not be forced to 


wait in long lines without necessities like food and water. 


235. Because many member churches of Plaintiff AME Church serve as 


polling sites, those are frequently the sites of line warming activity for Plaintiff.  


These activities are deeply tied with the mission of AME Church and, in addition 


to members’ private contributions, it uses its food pantry inventory to support these 


activities. 


236. Voters overwhelmingly thank Plaintiffs for these efforts.  


237. This law targets this practice with criminal penalties.  It bans 


“giv[ing], offer[ing] to give, or participat[ing] in the giving of … gifts, including, 


but not limited to, food and drink,” to any voter standing in line at a polling place.  


Ga. Code Ann. § 21-2-414(a). 


238. In the lead-up to the Runoff Elections, Defendant Raffensperger sent 


an Official Election Bulletin aimed at suppressing line warming activities via 


enforcement of the State’s ban on buying votes, Ga. Code Ann. § 21-2-570.  This 


bill now modifies the State’s provisions on electioneering. 


239. But Plaintiffs are not bribing voters and they are not electioneering.  


Line warming is not partisan: AME Church gives all voters, regardless of how they 


plan to cast their ballot, their encouragement and support.  AME Church does not 


ask folks for whom they are voting, and indeed gives out their supplies to all voters 
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without knowing what candidates any given voter intends to support.  Their 


message is not to stay in line for a particular cause or candidate, nor is it to offer a 


bribe to take a certain action. 


240. Instead, it is merely to encourage people to vote and remind people 


how precious that right is.  In doing so, they try to remedy a situation caused in 


part by Defendants.  Plaintiffs go to the polling sites with the longest lines and 


support whatever voters they find there.  Their activities facilitate, rather than 


hinder, the free exercise of voters’ rights. 


241. The State’s ban on these activities will thus not only result in the 


arrests of Black clergymen and lay leaders, it will materially aggravate the already 


severe burdens inflicted by this legislation specifically, especially, and disparately 


upon Black voters, and other poor voters of color from similarly situated 


communities, who rely on “line warming” to make it through interminable delays 


to cast a ballot.   


FIRST CLAIM FOR RELIEF 
Violation of Section 2 of the Voting Rights Act 


52 U.S.C. §10301, et seq. 
(Intentional Racial Discrimination & Discriminatory Results) 


 
242. Plaintiffs re-allege and incorporate by reference all prior paragraphs 


as through fully set forth herein. 


243. Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301(a), 


prohibits voting laws, policies, or practices that “result[] in a denial or abridgement 
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of the right of any citizen of the United States to vote on account of race or 


color[.]”   


244. In violation of the rights of members of Plaintiffs AME Church and 


the Deltas to vote free from racial discrimination, and the rights of all Plaintiffs to 


not be burdened with the expenditure and diversion of limited organizational 


resources to address discriminatory restrictions on the right to vote, S.B. 202 (1) 


adopts and/or operates bans on mobile voting units for advance voting and election 


day other than “used in emergencies declared by the Governor pursuant to Code 


Section 38-3-51 to supplement the capacity of the polling place where the 


emergency circumstance occurred”; (2) imposes new, restrictive ID Requirements 


for requesting an absentee ballot; (3) imposes new, restrictive ID Requirements for 


casting an absentee ballot; (4) limits access to secure drop boxes; (5) restricts the 


timeline for early voting during runoff elections; (6) prohibits providing free food 


and water or other assistance or line warming; and (7) disenfranchises eligible 


voters who cast out-of-precinct provisional ballots.   


245. S.B. 202 violates Section 2 of the VRA because the above-listed 


sections were adopted for the purpose of denying voters of color full and equal 


access to the political process. 


246. S.B. 202 further violates Section 2 of the VRA because, given the 


totality of the circumstances alleged herein, the above-listed provisions, 


individually and cumulatively, will disproportionately deny voters of color an 


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 84 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 81 Case No.  


 


equal opportunity to participate in the political process and to elect representatives 


of their choice by denying their right to vote.  Specifically, S.B. 202 interacts with 


historical, socioeconomic, and other electoral conditions in Georgia to prevent 


voters of color, and particularly Black voters, from having an equal opportunity to 


participate in the political process on account of their race or color.   


SECOND CLAIM FOR RELIEF 
Fourteenth Amendment 


U.S. Const. amend., XIV; 42 U.S.C. §1983 
(Intentional Race Discrimination) 


 
247. Plaintiffs re-allege and incorporate by reference all prior paragraphs 


as through fully set forth herein. 


248. S.B. 202 violates the Fourteenth Amendment to the United States 


Constitution, pursuant to 42 U.S.C. § 1983, because it was purposefully enacted 


and operates to deny, abridge, or suppress the right to vote of otherwise eligible 


voter on account of race or color. 


249. The facts alleged herein reveals that S.B. 202 was enacted, at least in 


part, with a racially discriminatory intent to discriminate against Black voters and 


other voters of color in violation of the United States Constitution. 


250. Georgia’s long history and ongoing record of racial discrimination in 


the context of voting, the known and reasonably foreseeable discriminatory impact 


of S.B. 202, the sequence of events and substantive departures from the normal 


legislative process which resulted in the enactment of S.B. 202, and the 
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tenuousness of the stated justifications for S.B. 202 raise a strong inference of a 


discriminatory purpose in violation of the Fourteenth Amendment. 


THIRD CLAIM FOR RELIEF 
Fifteenth Amendment 


U.S. Const. amend., XV; 42 U.S.C. §1983 
(Intentional Race Discrimination in Voting) 


 
251. Plaintiffs re-allege and incorporate by reference all prior paragraphs 


as through fully set forth herein. 


252. Section 1 of the Fifteenth Amendment to the United States 


Constitution prohibits states from abridging the “right of citizens of the United 


States to vote . . . on account of race, color, or previous condition of servitude.” 


253. S.B. 202 violates the Fifteenth Amendment to the United States 


Constitution, pursuant to 42 U.S.C. § 1983, because Defendants intentionally 


enacted and operate the law to deny, abridge, or suppress the right to vote on 


account of race or color. 


FOURTH CLAIM FOR RELIEF 
First and Fourteenth Amendments 


U.S. Const. amend. XIV; 42 U.S.C. §1983 
(Undue Burden on the Right to Vote) 


 
254. Plaintiffs re-allege and incorporate by reference all prior paragraphs 


as through fully set forth herein. 


255. State election administration practices may not place burdens upon a 


plaintiff’s First and Fourteenth Amendment rights to vote unless relevant and 


legitimate state interests of sufficient weight necessarily justify the magnitude and 
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character of the burdens imposed.  The more a challenged law burdens the right to 


vote, the more strictly must it be scrutinized.  Even slight burdens must be justified 


by valid state interests of sufficient weight.  


256. The challenged provisions of S.B. 202 collectively and individually 


impose severe and, at a minimum, significant burdens on eligible Georgia voters’ 


right to vote, including on Plaintiffs and members of Plaintiffs’ organizations.   


257. None of the burdens imposed by the challenged provisions of S.B. 


202 are necessary to achieve, let alone reasonably related to, any sufficiently 


weighty legitimate state interest.  The burdens imposed by the challenged 


provisions of S.B. 202 accordingly lack any constitutionally adequate justification, 


and must be enjoined. 


FIFTH CLAIM FOR RELIEF 
Freedom of Speech / Expression 


U.S. Const. amend. I; 42 U.S.C. §1983 
 


258. Plaintiffs re-allege and incorporate by reference all prior paragraphs 


as through fully set forth herein. 


259. This action is brought pursuant to 42 U.S.C. § 1983 to enforce 


Plaintiff AME Church’s right under the First Amendment, as applied to the states 


by the Fourteenth Amendment, to engage in protected speech and expression.  


260. Plaintiff AME Church provides food, water, and other support to these 


voters, as part of conveying their message of the importance of staying in line, the 


value of each individual’s vote, and their inherent value as a person. 
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261. Plaintiff AME Church’s line warming goes to the heart of the First 


Amendment.  Encouraging people to participate in the political process, despite the 


barriers placed in front of them, is “the type of interactive communication 


concerning political change that is appropriately described as ‘core political 


speech.’”  Meyer v. Grant, 486 U.S. 414, 422–23 (1988).   


262. This message cannot be split out from Plaintiff AME Church’s 


expressive conduct.  Line warmers tell people that voting is important verbally—


and they prove it through their actions.  The act of line warming cannot be split 


away from its message of political engagement, and the First Amendment sees no 


difference between the two.  See Meyer, 486 U.S. at 424 (“The First Amendment 


protects [the] right not only to advocate their cause but also to select what they 


believe to be the most effective means for so doing.”). 


263. This law creates a criminal misdemeanor to “give, offer to give, or 


participate in the giving of . . . gifts, including, but not limited to, food and drink,” 


to voters.  Ga. Code Ann. § 21-2-414(a).  These provisions apply “[w]ithin 25 feet 


of any voter standing in line” to vote.  Id.  These provisions are squarely aimed at 


the activities of Plaintiff AME Church and similar organizations to support voters 


waiting in line.  


264. These provisions unconstitutionally burden Plaintiffs’ First 


Amendment rights of speech and expression, and are not supported by any 


sufficient, let alone compelling, government purpose. 
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PRAYER FOR RELIEF 


WHEREFORE, Plaintiffs respectfully request that this Court: 


265. Issue a declaratory judgment, pursuant to 28 U.S.C. §§ 2201 and 2202 


and Federal Rules of Civil Procedure Rule 57, declaring that the challenged 


provisions of S.B. 202 are illegal and unconstitutional as described above, in 


violation of Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, and 


the First, Fourteenth, and Fifteenth Amendments to the United States Constitution; 


266. Grant Plaintiffs permanent injunctive relief enjoining Defendants, 


their agents, employees, and those persons acting in concert with them from 


enforcing or giving any effect to the challenged provisions of S.B. 202, including 


enjoining Defendants from conducting any elections utilizing those provisions; 


267. Issue an order requiring Defendants to pay Plaintiffs’ costs, expenses, 


and reasonable attorneys’ fees incurred in the prosecution of this action, as 


authorized by, inter alia, 42 U.S.C. § 1988 and other applicable laws; and 


268. Grant such other and further relief as may be just and equitable. 


 
 
 
 
 
 
 
 
 
 
 
 


Case 1:21-cv-01284-JPB   Document 1   Filed 03/29/21   Page 89 of 91







COMPLAINT FOR INJUNCTIVE AND DECLARATORY 
RELIEF 86 Case No.  


 


Respectfully submitted, this 29th day of March 2021. 
 
 
/s/ Nancy G. Abudu  
Nancy G. Abudu (Ga. Bar 001471)  
nancy.abudu@splcenter.org 
Pichaya Poy Winichakul (Ga. Bar 
246858) 
poy.winichakul@splcenter.org 
SOUTHERN POVERTY LAW 
CENTER  
P.O. Box 1287  
Decatur, Georgia 30031-1287  
Telephone: (404) 521-6700  
Facsimile: (404) 221-5857  
 
/s/ Sean J. Young           
Sean J. Young (Ga. Bar 790399) 
syoung@acluga.org 
Rahul Garabadu (Ga. Bar 553777) 
rgarabadu@acluga.org 
AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION OF 
GEORGIA, INC. 
P.O. Box 77208 
Atlanta, Georgia 30357 
Telephone: (678) 981-5295 
Facsimile: (770) 303-0060 
 
/s/ Sophia Lin Lakin  
Sophia Lin Lakin* 
slakin@aclu.org 
Theresa J. Lee* 
tlee@aclu.org 
Dale E. Ho* 
dho@aclu.org 
AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION 
125 Broad Street, 18th Floor 
New York, New York 10004 
Telephone: (212) 519-7836 
Facsimile: (212) 549-2539 


/s/ Leah C. Aden       
Leah C. Aden*  
laden@naacpldf.org 
John S. Cusick* 
jcusick@naacpldf.org 
NAACP LEGAL DEFENSE AND 
EDUCATION FUND 
40 Rector Street, 5th Floor 
New York, New York 10006 
Telephone: (212) 965-2200  
Facsimile: (212) 226-7592 
 
/s/ Debo P. Adegbile     
Debo P. Adegbile* 
debo.adegbile@wilmerhale.com 
Ilya Feldsherov* 
ilya.feldsherov@wilmerhale.com 
WILMER CUTLER PICKERING HALE  
AND DORR LLP 
7 World Trade Center 
250 Greenwich Street 
New York, New York 10007 
Telephone: (212) 230-8800 
Facsimile: (212) 230-8888 
 
George P. Varghese* 
george.varghese@wilmerhale.com  
Stephanie Lin* 
stephanie.lin@wilmerhale.com 
WILMER CUTLER PICKERING HALE 
AND DORR LLP 
60 State Street 
Boston, Massachusetts 02109 
Telephone: (617) 526-6000 
Facsimile: (617) 526-5000 
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/s/ Adam S. Sieff       
Adam S. Sieff* 
adamsieff@dwt.com 
DAVIS WRIGHT TREMAINE LLP 
865 South Figueroa Street, 24th Floor 
Los Angeles, California  90017-2566 
Telephone: (213) 633-6800 
Facsimile:  (213) 633-6899 
 
Kate Kennedy* 
katekennedy@dwt.com 
Matthew Jedreski* 
mjedreski@dwt.com 
DAVIS WRIGHT TREMAINE LLP 
920 Fifth Avenue, Suite 3300 
Seattle, Washington 98104-1610 


Tania Faransso* 
tania.faransso@wilmerhale.com 
Webb Lyons* 
webb.lyons@wilmerhale.com 
WILMER CUTLER PICKERING HALE 
AND DORR LLP 
1875 Pennsylvania Ave. NW 
Washington, D.C. 20006 
Telephone: (202) 663-6000 
Facsimile: (202) 663-6363 
 
Nana Wilberforce* 
nana.wilberforce@wilmerhale.com 
WILMER CUTLER PICKERING HALE  
AND DORR LLP 
350 South Grand Avenue, Suite 2400 
Los Angeles, California 90071 
Telephone: (213) 443-5300 
Facsimile: (213) 443-5400 


 


Attorneys for Plaintiffs 


*Pro Hac Vice Forthcoming 
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Document: O.C.G.A. § 21-2-382


O.C.G.A. § 21-2-382


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 10. ABSENTEE VOTING


§ 21-2-382. Additional buildings as additional registrar's office or place of
registration for receiving absentee ballots and for advance voting; drop boxes


(a) Any other provisions of this chapter to the contrary notwithstanding, the board of registrars may


establish additional registrar's offices or places of registration for the purpose of receiving absentee


ballots under Code Section 21-2-381 and for the purpose of advance voting under Code Section 21-2-


385, provided that any such site is a building that is a branch of the county courthouse, a courthouse


annex, a government service center providing general government services, another government


building generally accessible to the public, or a building that is used as an election day polling place,


notwithstanding that such building is not a government building.


(b) Any other provisions of this chapter to the contrary notwithstanding, in all counties of this state


having a population of 550,000 or more according to the United States decennial census of 1990 or any


future such census, any building that is a branch of the county courthouse or courthouse annex


established within any such county shall be an additional registrar's or absentee ballot clerk's office or


place of registration for the purpose of receiving absentee ballots under Code Section 21-2-381 and for


the purpose of advance voting under Code Section 21-2-385.


(c)


(1) A board of registrars or absentee ballot clerk shall establish at least one drop box as a means for


absentee by mail electors to deliver their ballots to the board of registrars or absentee ballot clerk. A


board of registrars or absentee ballot clerk may establish additional drop boxes, subject to the limitations


of this Code section, but may only establish additional drop boxes totaling the lesser of either one drop


box for every 100,000 active registered voters in the county or the number of advance voting locations in


the county. Any additional drop boxes shall be evenly geographically distributed by population in the
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county. Drop boxes established pursuant to this Code section shall be established at the office of the


board of registrars or absentee ballot clerk or inside locations at which advance voting, as set forth in


subsection (d) of Code Section 21-2-385, is conducted in the applicable primary, election, or runoff and


may be open during the hours of advance voting at that location. Such drop boxes shall be closed when


advance voting is not being conducted at that location. All drop boxes shall be closed when the advance


voting period ends, as set forth in subsection (d) of Code Section 21-2-385. The drop box location shall


have adequate lighting and be under constant surveillance by an election official or his or her designee,


law enforcement official, or licensed security guard. During an emergency declared by the Governor


pursuant to Code Section 38-3-51, drop boxes may be located outside the office of the board of


registrars or absentee ballot clerk or outside of locations at which advance voting is taking place, subject


to the other limitations of this Code section.


(2) The opening slot of a drop box shall not allow ballots to be tampered with or removed and shall be


designed to minimize the ability for liquid or other substances that may damage ballots to be poured into


the drop box. A drop box shall be labeled "OFFICIAL ABSENTEE BALLOT DROP BOX" and shall clearly


display the signage developed by the Secretary of State pertaining to Georgia law with regard to who is


allowed to return absentee ballots and destroying, defacing, or delaying delivery of ballots.


(3) The board of registrars or absentee ballot clerk shall arrange for the collecting and return of ballots


deposited at each drop box at the conclusion of each day where advance voting takes place. Collection of


ballots from a drop box shall be made by a team of at least two people. Any person collecting ballots


from a drop box shall have sworn an oath in the same form as the oath for poll officers set forth in Code


Section 21-2-95. The collection team shall complete and sign a ballot transfer form upon removing the


ballots from the drop box which shall include the date, time, location, number of ballots, confirmation


that the drop box was locked after the removal of the ballots, and the identity of each person collecting


the ballots. The collection team shall then immediately transfer the ballots to the board of registrars or


absentee ballot clerk, who shall process and store the ballots in the same manner as absentee ballots


returned by mail are processed and stored. The board of registrars, absentee ballot clerk, or a designee


of the board of registrars or absentee ballot clerk shall sign the ballot transfer form upon receipt of the


ballots from the collection team. Such form shall be considered a public record pursuant to Code Section


50-18-70.


(4) At the beginning of voting at each advance location where a drop box is present, the manager of the


advance voting location shall open the drop box and confirm on the reconciliation form for that advance


voting location that the drop box is empty. If the drop box is not empty, the manager shall secure the


contents of the drop box and immediately inform the election superintendent, board of registrars, or


absentee ballot clerk, who shall inform the Secretary of State.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA


THE WITNESS:  I -- WHAT WE KNOW IS THAT WE SEND THEM


OUT.  WHAT HAPPENS TO THEM, YOU KNOW, IF YOU LOOK AT THE


ELECTION CODE, SO MUCH IS PREDICATED ON MAIL.  WELL, SINCE MOST


PIECES OF WRITTEN MAIL HAVE CHANGED VERY DRAMATICALLY, THERE


ARE A LOT OF PEOPLE THAT DON'T CHECK THEIR MAIL.  THEY'LL FLIP


THROUGH AND IF IT'S -- THEY THINK IT'S A MAILER, THEY THINK


IT'S AN ADVERTISEMENT, YOU GET SO MANY, YOU KNOW, MARKETING


THINGS THAT LOOK LIKE, HEY, YOU'VE WON THIS OR LOOK LIKE


OFFICIAL DOCUMENTS OR SOMETHING LIKE THAT, AND SO I THINK THE


PUBLIC CONSCIOUSNESS REGARDING MAIL HAS CHANGED A LITTLE BIT.


BUT ALL WE KNOW IS THAT WE SEND THEM OUT WITH THE


BEST INFORMATION, WITH THE BEST ADDRESS.  WE PROVIDE POSTAGE SO


THEY CAN RETURN THEM.  IF THEY WANT TO TAKE ADVANTAGE AND STAY


REGISTERED, WE CAN'T -- WE CAN'T GUARANTEE THAT THEY GET


DELIVERED.  WE CAN'T GUARANTEE THAT IF THEY GET DELIVERED, THE


RECIPIENT IS GOING TO TAKE THE TIME TO READ IT, OPEN IT,


UNDERSTAND IT.  WE SIMPLY DON'T HAVE ANY CONTROL OVER THAT, AS


YOU KNOW.


THE COURT:  OKAY.  MS. BRYAN?


MS. BRYAN:  AND, YOUR HONOR, I PROMISE THIS IS MY


LAST LINE OF QUESTIONS.


THE COURT:  YOU CAN ASK AS MANY QUESTIONS AS YOU


WANT.  I'M HERE FOR THE DURATION.


MS. BRYAN:  THANK YOU, YOUR HONOR.
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discredited the United States as an honest 
broker between Israel and the Palestinian Au-
thority, severely damaged prospects for 
peace, and endangered the security of Amer-
ica, Israel, and the Palestinian people.’’ 


This legislation sends a clear message that 
any U.S. proposal to achieve a just and lasting 
solution to the Israeli-Palestinian conflict 
‘‘should expressly endorse a two-state solution 
as its objective.’’ 


Additionally, the resolution also makes clear 
that ‘‘Presidents of the United States from 
both political parties have opposed settlement 
expansion, moves toward unilateral annex-
ation of territory, and efforts to achieve Pales-
tinian statehood status outside the framework 
of negotiations with Israel.’’ 


It reaffirms the Administration’s obligation to 
actively ‘‘discourage steps by either side that 
would put a peaceful end to the conflict further 
out of reach, including unilateral annexation of 
territory or efforts to achieve Palestinian state-
hood status outside the framework of negotia-
tions with Israel.’’ 


I don’t have to tell my colleagues that unilat-
eral actions, such as annexation or unilateral 
declarations of statehood will not or cannot 
achieve the peace or security that is so ur-
gently desired. 


Additionally, I know that this legislation has 
been changed to remove references to occu-
pation and to the settlement enterprise. 
Whether you agree or disagree with those 
changes, doing so does not and will not 
change the actual facts on the ground or the 
obstacles to peace that remain. And our de-
bate should be based on recognizing those 
facts, however discouraging or contentious 
they may be. The Israeli’s and Palestinians 
deserve a debate that does so accurately. 


The time for pushing for peace is always 
now. 


But let’s be clear, the sentiment in this reso-
lution is only a start. Acknowledging the need 
for two states is important but even more so 
is working to actually achieve it. And that is 
where work needs to happen. 


What we need are bold steps forward. Not 
some half-baked peace plan that has taken 
nearly three years to develop, is apparently 
subject to the whims of the U.S. and Israeli 
election cycles, and has already been dis-
missed by key stakeholders in the region. 


If the Administration refuses to do so, then 
its time that Congress consider what actions it 
can take to make the vision of the two-state 
that we so beautifully describe in this resolu-
tion into a reality. Because today, the reality 
on the ground is one state, continuing ten-
sions, and cycles of violence that can easily 
escalate. 


It’s no longer good enough to give lip serv-
ice to two-states. 


So I thank the leadership for bringing this to 
the floor and for welcoming this debate in the 
House. 


And I know that the two-state solution has 
its critics who are just as frustrated as I am 
that both sides have seemingly never failed to 
miss an opportunity to let peace slip away. But 
the deadly status quo is no substitute. And 
wishful thinking for some other ‘‘alternative’’ 
option also is no substitute. 


Achieving two-states was never going to be 
easy. Peace never is. 


But ending the Israeli-Palestinian conflict is 
vital to the interests of our country, Israel, the 
Palestinians, and the broader region and inter-


national communities. This is why we continue 
to advocate for two-states despite the set-
backs and spoilers. 


The SPEAKER pro tempore (Mr. 


VEASEY). All time for debate has ex-


pired. 
Pursuant to House Resolution 741, 


the previous question is ordered on the 


resolution and on the preamble, as 


amended. 
The question is on adoption of the 


resolution. 
The question was taken; and the 


Speaker pro tempore announced that 


the ayes appeared to have it. 
Mr. ZELDIN. Mr. Speaker, on that I 


demand the yeas and nays. 
The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu-


ant to clause 8 of rule XX, further pro-


ceedings on this question will be post-


poned. 


f 
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VOTING RIGHTS ADVANCEMENT 


ACT OF 2019 


Mr. NADLER. Mr. Speaker, pursuant 


to House Resolution 741, I call up the 


bill (H.R. 4) to amend the Voting 


Rights Act of 1965 to revise the criteria 


for determining which States and polit-


ical subdivisions are subject to section 


4 of the Act, and for other purposes, 


and ask for its immediate consider-


ation. 
The Clerk read the title of the bill. 
The SPEAKER pro tempore. Pursu-


ant to House Resolution 741, the 


amendment in the nature of a sub-


stitute recommended by the Com-


mittee on the Judiciary, printed in the 


bill, modified by the amendment print-


ed in part A of House Report 116–322, is 


adopted and the bill, as amended, is 


considered read. 
The text of the bill, as amended, is as 


follows: 


H.R. 4 


Be it enacted by the Senate and House of Rep-


resentatives of the United States of America in 


Congress assembled, 


SECTION 1. SHORT TITLE. 
This Act may be cited as the ‘‘Voting Rights 


Advancement Act of 2019’’. 


SEC. 2. VIOLATIONS TRIGGERING AUTHORITY OF 
COURT TO RETAIN JURISDICTION. 


(a) TYPES OF VIOLATIONS.—Section 3(c) of the 


Voting Rights Act of 1965 (52 U.S.C. 10302(c)) is 


amended by striking ‘‘violations of the four-


teenth or fifteenth amendment’’ and inserting 


‘‘violations of the 14th or 15th Amendment, vio-


lations of this Act, or violations of any Federal 


law that prohibits discrimination in voting on 


the basis of race, color, or membership in a lan-


guage minority group,’’. 
(b) CONFORMING AMENDMENT.—Section 3(a) of 


such Act (52 U.S.C. 10302(a)) is amended by 


striking ‘‘violations of the fourteenth or fif-


teenth amendment’’ and inserting ‘‘violations of 


the 14th or 15th Amendment, violations of this 


Act, or violations of any Federal law that pro-


hibits discrimination in voting on the basis of 


race, color, or membership in a language minor-


ity group,’’. 


SEC. 3. CRITERIA FOR COVERAGE OF STATES AND 
POLITICAL SUBDIVISIONS. 


(a) DETERMINATION OF STATES AND POLITICAL 


SUBDIVISIONS SUBJECT TO SECTION 4(a).— 
(1) IN GENERAL.—Section 4(b) of the Voting 


Rights Act of 1965 (52 U.S.C. 10303(b)) is amend-


ed to read as follows: 


‘‘(b) DETERMINATION OF STATES AND POLIT-


ICAL SUBDIVISIONS SUBJECT TO REQUIREMENTS.— 
‘‘(1) EXISTENCE OF VOTING RIGHTS VIOLATIONS 


DURING PREVIOUS 25 YEARS.— 
‘‘(A) STATEWIDE APPLICATION.—Subsection (a) 


applies with respect to a State and all political 


subdivisions within the State during a calendar 


year if— 
‘‘(i) 15 or more voting rights violations oc-


curred in the State during the previous 25 cal-


endar years; or 
‘‘(ii) 10 or more voting rights violations oc-


curred in the State during the previous 25 cal-


endar years, at least one of which was com-


mitted by the State itself (as opposed to a polit-


ical subdivision within the State). 
‘‘(B) APPLICATION TO SPECIFIC POLITICAL SUB-


DIVISIONS.—Subsection (a) applies with respect 


to a political subdivision as a separate unit dur-


ing a calendar year if 3 or more voting rights 


violations occurred in the subdivision during the 


previous 25 calendar years. 
‘‘(2) PERIOD OF APPLICATION.— 
‘‘(A) IN GENERAL.—Except as provided in sub-


paragraph (B), if, pursuant to paragraph (1), 


subsection (a) applies with respect to a State or 


political subdivision during a calendar year, 


subsection (a) shall apply with respect to such 


State or political subdivision for the period— 
‘‘(i) that begins on January 1 of the year in 


which subsection (a) applies; and 
‘‘(ii) that ends on the date which is 10 years 


after the date described in clause (i). 
‘‘(B) NO FURTHER APPLICATION AFTER DECLAR-


ATORY JUDGMENT.— 
‘‘(i) STATES.—If a State obtains a declaratory 


judgment under subsection (a), and the judg-


ment remains in effect, subsection (a) shall no 


longer apply to such State pursuant to para-


graph (1)(A) unless, after the issuance of the de-


claratory judgment, paragraph (1)(A) applies to 


the State solely on the basis of voting rights vio-


lations occurring after the issuance of the de-


claratory judgment. 
‘‘(ii) POLITICAL SUBDIVISIONS.—If a political 


subdivision obtains a declaratory judgment 


under subsection (a), and the judgment remains 


in effect, subsection (a) shall no longer apply to 


such political subdivision pursuant to para-


graph (1), including pursuant to paragraph 


(1)(A) (relating to the statewide application of 


subsection (a)), unless, after the issuance of the 


declaratory judgment, paragraph (1)(B) applies 


to the political subdivision solely on the basis of 


voting rights violations occurring after the 


issuance of the declaratory judgment. 
‘‘(3) DETERMINATION OF VOTING RIGHTS VIOLA-


TION.—For purposes of paragraph (1), a voting 


rights violation occurred in a State or political 


subdivision if any of the following applies: 
‘‘(A) FINAL JUDGMENT; VIOLATION OF THE 14TH 


OR 15TH AMENDMENT.—In a final judgment 


(which has not been reversed on appeal), any 


court of the United States has determined that 


a denial or abridgement of the right of any cit-


izen of the United States to vote on account of 


race, color, or membership in a language minor-


ity group, in violation of the 14th or 15th 


Amendment, occurred anywhere within the 


State or subdivision. 
‘‘(B) FINAL JUDGMENT; VIOLATIONS OF THIS 


ACT.—In a final judgment (which has not been 


reversed on appeal), any court of the United 


States has determined that a voting qualifica-


tion or prerequisite to voting or standard, prac-


tice, or procedure with respect to voting was im-


posed or applied or would have been imposed or 


applied anywhere within the State or subdivi-


sion in a manner that resulted or would have re-


sulted in a denial or abridgement of the right of 


any citizen of the United States to vote on ac-


count of race, color, or membership in a lan-


guage minority group, in violation of subsection 


(e) or (f), or section 2 or 203 of this Act. 
‘‘(C) FINAL JUDGMENT; DENIAL OF DECLARA-


TORY JUDGMENT.—In a final judgment (which 


has not been reversed on appeal), any court of 


the United States has denied the request of the 
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State or subdivision for a declaratory judgment 


under section 3(c) or section 5, and thereby pre-


vented a voting qualification or prerequisite to 


voting or standard, practice, or procedure with 


respect to voting from being enforced anywhere 


within the State or subdivision. 
‘‘(D) OBJECTION BY THE ATTORNEY GENERAL.— 


The Attorney General has interposed an objec-


tion under section 3(c) or section 5 (and the ob-


jection has not been overturned by a final judg-


ment of a court or withdrawn by the Attorney 


General), and thereby prevented a voting quali-


fication or prerequisite to voting or standard, 


practice, or procedure with respect to voting 


from being enforced anywhere within the State 


or subdivision. 
‘‘(E) CONSENT DECREE, SETTLEMENT, OR OTHER 


AGREEMENT.—A consent decree, settlement, or 


other agreement was entered into, which re-


sulted in the alteration or abandonment of a 


voting practice anywhere in the territory of 


such State that was challenged on the ground 


that the practice denied or abridged the right of 


any citizen of the United States to vote on ac-


count of race, color, or membership in a lan-


guage minority group in violation of subsection 


(e) or (f), or section 2 or 203 of this Act, or the 


14th or 15th Amendment. 
‘‘(4) TIMING OF DETERMINATIONS.— 
‘‘(A) DETERMINATIONS OF VOTING RIGHTS VIO-


LATIONS.—As early as practicable during each 


calendar year, the Attorney General shall make 


the determinations required by this subsection, 


including updating the list of voting rights vio-


lations occurring in each State and political 


subdivision for the previous calendar year. 
‘‘(B) EFFECTIVE UPON PUBLICATION IN FED-


ERAL REGISTER.—A determination or certifi-


cation of the Attorney General under this sec-


tion or under section 8 or 13 shall be effective 


upon publication in the Federal Register.’’. 
(2) CONFORMING AMENDMENTS.—Section 4(a) 


of such Act (52 U.S.C. 10303(a)) is amended— 
(A) in paragraph (1), in the first sentence of 


the matter preceding subparagraph (A), by 


striking ‘‘any State with respect to which’’ and 


all that follows through ‘‘unless’’ and inserting 


‘‘any State to which this subsection applies dur-


ing a calendar year pursuant to determinations 


made under subsection (b), or in any political 


subdivision of such State (as such subdivision 


existed on the date such determinations were 


made with respect to such State), though such 


determinations were not made with respect to 


such subdivision as a separate unit, or in any 


political subdivision with respect to which this 


subsection applies during a calendar year pur-


suant to determinations made with respect to 


such subdivision as a separate unit under sub-


section (b), unless’’; 
(B) in paragraph (1) in the matter preceding 


subparagraph (A), by striking the second sen-


tence; 
(C) in paragraph (1)(A), by striking ‘‘(in the 


case of a State or subdivision seeking a declara-


tory judgment under the second sentence of this 


subsection)’’; 
(D) in paragraph (1)(B), by striking ‘‘(in the 


case of a State or subdivision seeking a declara-


tory judgment under the second sentence of this 


subsection)’’; 
(E) in paragraph (3), by striking ‘‘(in the case 


of a State or subdivision seeking a declaratory 


judgment under the second sentence of this sub-


section)’’; 
(F) in paragraph (5), by striking ‘‘(in the case 


of a State or subdivision which sought a declar-


atory judgment under the second sentence of 


this subsection)’’; 
(G) by striking paragraphs (7) and (8); and 
(H) by redesignating paragraph (9) as para-


graph (7). 
(b) CLARIFICATION OF TREATMENT OF MEM-


BERS OF LANGUAGE MINORITY GROUPS.—Section 


4(a)(1) of such Act (52 U.S.C. 10303(a)(1)) is 


amended by striking ‘‘race or color,’’ and insert-


ing ‘‘race, color, or in contravention of the 


guarantees of subsection (f)(2),’’. 


SEC. 4. DETERMINATION OF STATES AND POLIT-
ICAL SUBDIVISIONS SUBJECT TO 
PRECLEARANCE FOR COVERED 
PRACTICES. 


The Voting Rights Act of 1965 (52 U.S.C. 10301 


et seq.) is further amended by inserting after 


section 4 the following: 


‘‘SEC. 4A. DETERMINATION OF STATES AND PO-
LITICAL SUBDIVISIONS SUBJECT TO 
PRECLEARANCE FOR COVERED 
PRACTICES. 


‘‘(a) PRACTICE-BASED PRECLEARANCE.— 
‘‘(1) IN GENERAL.—Each State and each polit-


ical subdivision shall— 
‘‘(A) identify any newly enacted or adopted 


law, regulation, or policy that includes a voting 


qualification or prerequisite to voting, or a 


standard, practice, or procedure with respect to 


voting, that is a covered practice described in 


subsection (b); and 
‘‘(B) ensure that no such covered practice is 


implemented unless or until the State or political 


subdivision, as the case may be, complies with 


subsection (c). 
‘‘(2) DETERMINATIONS OF CHARACTERISTICS OF 


VOTING-AGE POPULATION.— 
‘‘(A) IN GENERAL.—As early as practicable 


during each calendar year, the Attorney Gen-


eral, in consultation with the Director of the 


Bureau of the Census and the heads of other 


relevant offices of the government, shall make 


the determinations required by this section re-


garding voting-age populations and the charac-


teristics of such populations, and shall publish 


a list of the States and political subdivisions to 


which a voting-age population characteristic de-


scribed in subsection (b) applies. 
‘‘(B) PUBLICATION IN THE FEDERAL REG-


ISTER.—A determination or certification of the 


Attorney General under this paragraph shall be 


effective upon publication in the Federal Reg-


ister. 
‘‘(b) COVERED PRACTICES.—To assure that the 


right of citizens of the United States to vote is 


not denied or abridged on account of race, color, 


or membership in a language minority group as 


a result of the implementation of certain quali-


fications or prerequisites to voting, or stand-


ards, practices, or procedures with respect to 


voting newly adopted in a State or political sub-


division, the following shall be covered practices 


subject to the requirements described in sub-


section (a): 
‘‘(1) CHANGES TO METHOD OF ELECTION.—Any 


change to the method of election— 
‘‘(A) to add seats elected at-large in a State or 


political subdivision where— 
‘‘(i) 2 or more racial groups or language mi-


nority groups each represent 20 percent or more 


of the political subdivision’s voting-age popu-


lation; or 
‘‘(ii) a single language minority group rep-


resents 20 percent or more of the voting-age pop-


ulation on Indian lands located in whole or in 


part in the political subdivision; or 
‘‘(B) to convert one or more seats elected from 


a single-member district to one or more at-large 


seats or seats from a multi-member district in a 


State or political subdivision where— 
‘‘(i) 2 or more racial groups or language mi-


nority groups each represent 20 percent or more 


of the political subdivision’s voting-age popu-


lation; or 
‘‘(ii) a single language minority group rep-


resents 20 percent or more of the voting-age pop-


ulation on Indian lands located in whole or in 


part in the political subdivision. 
‘‘(2) CHANGES TO JURISDICTION BOUNDARIES.— 


Any change or series of changes within a year 


to the boundaries of a jurisdiction that reduces 


by 3 or more percentage points the proportion of 


the jurisdiction’s voting-age population that is 


comprised of members of a single racial group or 


language minority group in a State or political 


subdivision where— 
‘‘(A) 2 or more racial groups or language mi-


nority groups each represent 20 percent or more 


of the political subdivision’s voting-age popu-


lation; or 


‘‘(B) a single language minority group rep-


resents 20 percent or more of the voting-age pop-


ulation on Indian lands located in whole or in 


part in the political subdivision. 
‘‘(3) CHANGES THROUGH REDISTRICTING.—Any 


change to the boundaries of election districts in 


a State or political subdivision where any racial 


group or language minority group experiences a 


population increase, over the preceding decade 


(as calculated by the Bureau of the Census 


under the most recent decennial census), of at 


least— 
‘‘(A) 10,000; or 
‘‘(B) 20 percent of voting-age population of 


the State or political subdivision, as the case 


may be. 
‘‘(4) CHANGES IN DOCUMENTATION OR QUALI-


FICATIONS TO VOTE.—Any change to require-


ments for documentation or proof of identity to 


vote such that the requirements will exceed or be 


more stringent than the requirements for voting 


that are described in section 303(b) of the Help 


America Vote Act of 2002 (52 U.S.C. 21083(b)) or 


any change to the requirements for documenta-


tion or proof of identity to register to vote that 


will exceed or be more stringent than such re-


quirements under State law on the day before 


the date of enactment of the Voting Rights Ad-


vancement Act of 2019. 
‘‘(5) CHANGES TO MULTILINGUAL VOTING MATE-


RIALS.—Any change that reduces multilingual 


voting materials or alters the manner in which 


such materials are provided or distributed, 


where no similar reduction or alteration occurs 


in materials provided in English for such elec-


tion. 
‘‘(6) CHANGES THAT REDUCE, CONSOLIDATE, OR 


RELOCATE VOTING LOCATIONS OR REDUCE VOTING 


OPPORTUNITIES.—Any change that reduces, con-


solidates, or relocates voting locations, includ-


ing early, absentee, and election-day voting lo-


cations, or reduces days or hours of in person 


voting on any Sunday during a period occurring 


prior to the date of an election during which 


voters may cast ballots in such election— 
‘‘(A) in 1 or more census tracts wherein 2 or 


more language minority groups or racial groups 


each represent 20 percent or more of the voting- 


age population of the political subdivision; or 
‘‘(B) on Indian lands wherein at least 20 per-


cent of the voting-age population belongs to a 


single language minority group. 
(7) NEW LIST MAINTENANCE PROCESS.—Any 


change to the maintenance of voter registration 


lists that adds a new basis for removal from the 


list of active registered voters or that puts in 


place a new process for removing a name from 


the list of active registered voters— 
‘‘(A) in the case of a political subdivision im-


posing such change if— 
‘‘(i) 2 or more racial groups or language mi-


nority groups each represent 20 percent or more 


of the voting-age population of the political sub-


division; or 
‘‘(ii) a single language minority group rep-


resents 20 percent of more of the voting-age pop-


ulation on Indian lands located in whole or in 


part in the political subdivision; or 
‘‘(B) in the case of a State imposing such 


change, if 2 or more racial groups or language 


minority groups each represent 20 percent of 


more of the voting-age population of— 
‘‘(i) the State; or 
‘‘(ii) a political subdivision in the State, ex-


cept that the requirements under subsections (a) 


and (c) shall apply only with respect to each 


such political subdivision. 
‘‘(c) PRECLEARANCE.— 
‘‘(1) IN GENERAL.—Whenever a State or polit-


ical subdivision with respect to which the re-


quirements set forth in subsection (a) are in ef-


fect shall enact, adopt, or seek to implement any 


covered practice described under subsection (b), 


such State or subdivision may institute an ac-


tion in the United States District Court for the 


District of Columbia for a declaratory judgment 


that such covered practice neither has the pur-


pose nor will have the effect of denying or 
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abridging the right to vote on account of race, 


color, or membership in a language minority 


group, and unless and until the court enters 


such judgment such covered practice shall not 


be implemented. Notwithstanding the previous 


sentence, such covered practice may be imple-


mented without such proceeding if the covered 


practice has been submitted by the chief legal 


officer or other appropriate official of such 


State or subdivision to the Attorney General and 


the Attorney General has not interposed an ob-


jection within 60 days after such submission, or 


upon good cause shown, to facilitate an expe-


dited approval within 60 days after such submis-


sion, the Attorney General has affirmatively in-


dicated that such objection will not be made. 


Neither an affirmative indication by the Attor-


ney General that no objection will be made, nor 


the Attorney General’s failure to object, nor a 


declaratory judgment entered under this section 


shall bar a subsequent action to enjoin imple-


mentation of such covered practice. In the event 


the Attorney General affirmatively indicates 


that no objection will be made within the 60-day 


period following receipt of a submission, the At-


torney General may reserve the right to reexam-


ine the submission if additional information 


comes to the Attorney General’s attention dur-


ing the remainder of the 60-day period which 


would otherwise require objection in accordance 


with this section. Any action under this section 


shall be heard and determined by a court of 


three judges in accordance with the provisions 


of section 2284 of title 28, United States Code, 


and any appeal shall lie to the Supreme Court. 
‘‘(2) DENYING OR ABRIDGING THE RIGHT TO 


VOTE.—Any covered practice described in sub-


section (b) that has the purpose of or will have 


the effect of diminishing the ability of any citi-


zens of the United States on account of race, 


color, or membership in a language minority 


group, to elect their preferred candidates of 


choice denies or abridges the right to vote with-


in the meaning of paragraph (1) of this sub-


section. 
‘‘(3) PURPOSE DEFINED.—The term ‘purpose’ in 


paragraphs (1) and (2) of this subsection shall 


include any discriminatory purpose. 
‘‘(4) PURPOSE OF PARAGRAPH (2).—The purpose 


of paragraph (2) of this subsection is to protect 


the ability of such citizens to elect their pre-


ferred candidates of choice. 
‘‘(d) ENFORCEMENT.—The Attorney General or 


any aggrieved citizen may file an action in a 


Federal district court to compel any State or po-


litical subdivision to satisfy the obligations set 


forth in this section. Such actions shall be heard 


and determined by a court of 3 judges under sec-


tion 2284 of title 28, United States Code. In any 


such action, the court shall provide as a remedy 


that any voting qualification or prerequisite to 


voting, or standard, practice, or procedure with 


respect to voting, that is the subject of the ac-


tion under this subsection be enjoined unless the 


court determines that— 
‘‘(1) the voting qualification or prerequisite to 


voting, or standard, practice, or procedure with 


respect to voting, is not a covered practice de-


scribed in subsection (b); or 
‘‘(2) the State or political subdivision has com-


plied with subsection (c) with respect to the cov-


ered practice at issue. 
‘‘(e) COUNTING OF RACIAL GROUPS AND LAN-


GUAGE MINORITY GROUPS.—For purposes of this 


section, the calculation of the population of a 


racial group or a language minority group shall 


be carried out using the methodology in the 


guidance promulgated in the Federal Register 


on February 9, 2011 (76 Fed. Reg. 7470). 
‘‘(f) SPECIAL RULE.—For purposes of deter-


minations under this section, any data provided 


by the Bureau of the Census, whether based on 


estimation from sample or actual enumeration, 


shall not be subject to challenge or review in 


any court. 
‘‘(g) MULTILINGUAL VOTING MATERIALS.—In 


this section, the term ‘multilingual voting mate-


rials’ means registration or voting notices, 


forms, instructions, assistance, or other mate-


rials or information relating to the electoral 


process, including ballots, provided in the lan-


guage or languages of one or more language mi-


nority groups.’’. 


SEC. 5. PROMOTING TRANSPARENCY TO EN-
FORCE THE VOTING RIGHTS ACT. 


(a) TRANSPARENCY.— 
(1) IN GENERAL.—The Voting Rights Act of 


1965 (52 U.S.C. 10301 et seq.) is amended by in-


serting after section 5 the following new section: 


‘‘SEC. 6. TRANSPARENCY REGARDING CHANGES 
TO PROTECT VOTING RIGHTS. 


‘‘(a) NOTICE OF ENACTED CHANGES.— 
‘‘(1) NOTICE OF CHANGES.—If a State or polit-


ical subdivision makes any change in any pre-


requisite to voting or standard, practice, or pro-


cedure with respect to voting in any election for 


Federal office that will result in the pre-


requisite, standard, practice, or procedure being 


different from that which was in effect as of 180 


days before the date of the election for Federal 


office, the State or political subdivision shall 


provide reasonable public notice in such State or 


political subdivision and on the Internet, of a 


concise description of the change, including the 


difference between the changed prerequisite, 


standard, practice, or procedure and the pre-


requisite, standard, practice, or procedure 


which was previously in effect. The public no-


tice described in this paragraph, in such State 


or political subdivision and on the Internet, 


shall be in a format that is reasonably conven-


ient and accessible to voters with disabilities, in-


cluding voters who have low vision or are blind. 
‘‘(2) DEADLINE FOR NOTICE.—A State or polit-


ical subdivision shall provide the public notice 


required under paragraph (1) not later than 48 


hours after making the change involved. 
‘‘(b) TRANSPARENCY REGARDING POLLING 


PLACE RESOURCES.— 
‘‘(1) IN GENERAL.—In order to identify any 


changes that may impact the right to vote of 


any person, prior to the 30th day before the date 


of an election for Federal office, each State or 


political subdivision with responsibility for allo-


cating registered voters, voting machines, and 


official poll workers to particular precincts and 


polling places shall provide reasonable public 


notice in such State or political subdivision and 


on the Internet, of the information described in 


paragraph (2) for precincts and polling places 


within such State or political subdivision. The 


public notice described in this paragraph, in 


such State or political subdivision and on the 


Internet, shall be in a format that is reasonably 


convenient and accessible to voters with disabil-


ities including voters who have low vision or are 


blind. 
‘‘(2) INFORMATION DESCRIBED.—The informa-


tion described in this paragraph with respect to 


a precinct or polling place is each of the fol-


lowing: 
‘‘(A) The name or number. 
‘‘(B) In the case of a polling place, the loca-


tion, including the street address, and whether 


such polling place is accessible to persons with 


disabilities. 
‘‘(C) The voting-age population of the area 


served by the precinct or polling place, broken 


down by demographic group if such breakdown 


is reasonably available to such State or political 


subdivision. 
‘‘(D) The number of registered voters assigned 


to the precinct or polling place, broken down by 


demographic group if such breakdown is reason-


ably available to such State or political subdivi-


sion. 
‘‘(E) The number of voting machines assigned, 


including the number of voting machines acces-


sible to voters with disabilities, including voters 


who have low vision or are blind. 
‘‘(F) The number of official paid poll workers 


assigned. 
‘‘(G) The number of official volunteer poll 


workers assigned. 
‘‘(H) In the case of a polling place, the dates 


and hours of operation. 


‘‘(3) UPDATES IN INFORMATION REPORTED.—If 
a State or political subdivision makes any 
change in any of the information described in 
paragraph (2), the State or political subdivision 
shall provide reasonable public notice in such 
State or political subdivision and on the Inter-
net, of the change in the information not later 
than 48 hours after the change occurs or, if the 
change occurs fewer than 48 hours before the 
date of the election for Federal office, as soon as 
practicable after the change occurs. The public 
notice described in this paragraph in such State 
or political subdivision and on the Internet shall 
be in a format that is reasonably convenient 
and accessible to voters with disabilities includ-
ing voters who have low vision or are blind. 


‘‘(c) TRANSPARENCY OF CHANGES RELATING TO 
DEMOGRAPHICS AND ELECTORAL DISTRICTS.— 


‘‘(1) REQUIRING PUBLIC NOTICE OF CHANGES.— 
Not later than 10 days after making any change 
in the constituency that will participate in an 
election for Federal, State, or local office or the 
boundaries of a voting unit or electoral district 


in an election for Federal, State, or local office 


(including through redistricting, reapportion-


ment, changing from at-large elections to dis-


trict-based elections, or changing from district- 


based elections to at-large elections), a State or 


political subdivision shall provide reasonable 


public notice in such State or political subdivi-


sion and on the Internet, of the demographic 


and electoral data described in paragraph (3) 


for each of the geographic areas described in 


paragraph (2). 
‘‘(2) GEOGRAPHIC AREAS DESCRIBED.—The geo-


graphic areas described in this paragraph are as 


follows: 
‘‘(A) The State as a whole, if the change ap-


plies statewide, or the political subdivision as a 


whole, if the change applies across the entire 


political subdivision. 
‘‘(B) If the change includes a plan to replace 


or eliminate voting units or electoral districts, 


each voting unit or electoral district that will be 


replaced or eliminated. 
‘‘(C) If the change includes a plan to establish 


new voting units or electoral districts, each such 


new voting unit or electoral district. 
‘‘(3) DEMOGRAPHIC AND ELECTORAL DATA.— 


The demographic and electoral data described in 


this paragraph with respect to a geographic 


area described in paragraph (2) are each of the 


following: 
‘‘(A) The voting-age population, broken down 


by demographic group. 
‘‘(B) If it is reasonably available to the State 


or political subdivision involved, an estimate of 


the population of the area which consists of citi-


zens of the United States who are 18 years of 


age or older, broken down by demographic 


group. 
‘‘(C) The number of registered voters, broken 


down by demographic group if such breakdown 


is reasonably available to the State or political 


subdivision involved. 
‘‘(D)(i) If the change applies to a State, the 


actual number of votes, or (if it is not reason-


ably practicable for the State to ascertain the 


actual number of votes) the estimated number of 


votes received by each candidate in each state-


wide election held during the 5-year period 


which ends on the date the change involved is 


made; and 
‘‘(ii) if the change applies to only one political 


subdivision, the actual number of votes, or (if it 


is not reasonably practicable for the political 


subdivision to ascertain the actual number of 


votes) in each subdivision-wide election held 


during the 5-year period which ends on the date 


the change involved is made. 
‘‘(4) VOLUNTARY COMPLIANCE BY SMALLER JU-


RISDICTIONS.—Compliance with this subsection 


shall be voluntary for a political subdivision of 


a State unless the subdivision is one of the fol-


lowing: 
‘‘(A) A county or parish. 
‘‘(B) A municipality with a population greater 


than 10,000, as determined by the Bureau of the 


Census under the most recent decennial census. 
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‘‘(C) A school district with a population great-


er than 10,000, as determined by the Bureau of 


the Census under the most recent decennial cen-


sus. For purposes of this subparagraph, the term 


‘school district’ means the geographic area 


under the jurisdiction of a local educational 


agency (as defined in section 9101 of the Ele-


mentary and Secondary Education Act of 1965). 
‘‘(d) RULES REGARDING FORMAT OF INFORMA-


TION.—The Attorney General may issue rules 


specifying a reasonably convenient and acces-


sible format that States and political subdivi-


sions shall use to provide public notice of infor-


mation under this section. 
‘‘(e) NO DENIAL OF RIGHT TO VOTE.—The 


right to vote of any person shall not be denied 


or abridged because the person failed to comply 


with any change made by a State or political 


subdivision to a voting qualification, standard, 


practice, or procedure if the State or political 


subdivision involved did not meet the applicable 


requirements of this section with respect to the 


change. 
‘‘(f) DEFINITIONS.—In this section— 
‘‘(1) the term ‘demographic group’ means each 


group which section 2 protects from the denial 


or abridgement of the right to vote on account 


of race or color, or in contravention of the guar-


antees set forth in section 4(f)(2); 
‘‘(2) the term ‘election for Federal office’ 


means any general, special, primary, or runoff 


election held solely or in part for the purpose of 


electing any candidate for the office of Presi-


dent, Vice President, Presidential elector, Sen-


ator, Member of the House of Representatives, 


or Delegate or Resident Commissioner to the 


Congress; and 
‘‘(3) the term ‘persons with disabilities’, means 


individuals with a disability, as defined in sec-


tion 3 of the Americans with Disabilities Act of 


1990.’’. 
(2) CONFORMING AMENDMENT.—Section 3(a) of 


such Act (52 U.S.C. 10302(a)) is amended by 


striking ‘‘in accordance with section 6’’. 
(b) EFFECTIVE DATE.—The amendment made 


by subsection (a)(1) shall apply with respect to 


changes which are made on or after the expira-


tion of the 60-day period which begins on the 


date of the enactment of this Act. 


SEC. 6. AUTHORITY TO ASSIGN OBSERVERS. 
(a) CLARIFICATION OF AUTHORITY IN POLIT-


ICAL SUBDIVISIONS SUBJECT TO PRECLEARANCE.— 


Section 8(a)(2)(B) of the Voting Rights Act of 


1965 (52 U.S.C. 10305(a)(2)(B)) is amended to 


read as follows: 
‘‘(B) in the Attorney General’s judgment, the 


assignment of observers is otherwise necessary 


to enforce the guarantees of the 14th or 15th 


Amendment or any provision of this Act or any 


other Federal law protecting the right of citizens 


of the United States to vote; or’’. 
(b) ASSIGNMENT OF OBSERVERS TO ENFORCE 


BILINGUAL ELECTION REQUIREMENTS.—Section 


8(a) of such Act (52 U.S.C. 10305(a)) is amend-


ed— 
(1) by striking ‘‘or’’ at the end of paragraph 


(1); 
(2) by inserting after paragraph (2) the fol-


lowing: 
‘‘(3) the Attorney General certifies with re-


spect to a political subdivision that— 
‘‘(A) the Attorney General has received writ-


ten meritorious complaints from residents, elect-


ed officials, or civic participation organizations 


that efforts to violate section 203 are likely to 


occur; or 
‘‘(B) in the Attorney General’s judgment, the 


assignment of observers is necessary to enforce 


the guarantees of section 203;’’; and 
(3) by moving the margin for the continuation 


text following paragraph (3), as added by para-


graph (2) of this subsection, two ems to the left. 


SEC. 7. PRELIMINARY INJUNCTIVE RELIEF. 
(a) CLARIFICATION OF SCOPE AND PERSONS AU-


THORIZED TO SEEK RELIEF.—Section 12(d) of the 


Voting Rights Act of 1965 (52 U.S.C. 10308(d)) is 


amended— 


(1) by striking ‘‘section 2, 3, 4, 5, 7, 10, 11, or 


subsection (b) of this section’’ and inserting 


‘‘the 14th or 15th Amendment, this Act, or any 


Federal voting rights law that prohibits dis-


crimination on the basis of race, color, or mem-


bership in a language minority group’’; and 
(2) by striking ‘‘the Attorney General may in-


stitute for the United States, or in the name of 


the United States,’’ and inserting ‘‘the ag-


grieved person or (in the name of the United 


States) the Attorney General may institute’’. 
(b) GROUNDS FOR GRANTING RELIEF.—Section 


12(d) of such Act (52 U.S.C. 10308(d)) is amend-


ed— 
(1) by striking ‘‘(d) Whenever any person’’ 


and inserting ‘‘(d)(1) Whenever any person’’; 
(2) by striking ‘‘(1) to permit’’ and inserting 


‘‘(A) to permit’’; 
(3) by striking ‘‘(2) to count’’ and inserting 


‘‘(B) to count’’; and 
(4) by adding at the end the following new 


paragraph: 
‘‘(2)(A) In any action for preliminary relief 


described in this subsection, the court shall 


grant the relief if the court determines that the 


complainant has raised a serious question 


whether the challenged voting qualification or 


prerequisite to voting or standard, practice, or 


procedure violates this Act or the Constitution 


and, on balance, the hardship imposed upon the 


defendant by the grant of the relief will be less 


than the hardship which would be imposed 


upon the plaintiff if the relief were not granted. 


In balancing the harms, the court shall give due 


weight to the fundamental right to cast an ef-


fective ballot. 
‘‘(B) In making its determination under this 


paragraph with respect to a change in any vot-


ing qualification, prerequisite to voting, or 


standard, practice, or procedure with respect to 


voting, the court shall consider all relevant fac-


tors and give due weight to the following fac-


tors, if they are present: 
‘‘(i) Whether the qualification, prerequisite, 


standard, practice, or procedure in effect prior 


to the change was adopted as a remedy for a 


Federal court judgment, consent decree, or ad-


mission regarding— 
‘‘(I) discrimination on the basis of race or 


color in violation of the 14th or 15th Amend-


ment; 
‘‘(II) a violation of this Act; or 
‘‘(III) voting discrimination on the basis of 


race, color, or membership in a language minor-


ity group in violation of any other Federal or 


State law. 
‘‘(ii) Whether the qualification, prerequisite, 


standard, practice, or procedure in effect prior 


to the change served as a ground for the dis-


missal or settlement of a claim alleging— 
‘‘(I) discrimination on the basis of race or 


color in violation of the 14th or 15th Amend-


ment; 
‘‘(II) a violation of this Act; or 
‘‘(III) voting discrimination on the basis of 


race, color, or membership in a language minor-


ity group in violation of any other Federal or 


State law. 
‘‘(iii) Whether the change was adopted fewer 


than 180 days before the date of the election 


with respect to which the change is to take ef-


fect. 
‘‘(iv) Whether the defendant has failed to pro-


vide timely or complete notice of the adoption of 


the change as required by applicable Federal or 


State law.’’. 
(c) GROUNDS FOR STAY OR INTERLOCUTORY 


APPEAL.—Section 12(d) of such Act (52 U.S.C. 


10308(d)) is further amended by adding at the 


end the following: 
‘‘(3) A jurisdiction’s inability to enforce its 


voting or election laws, regulations, policies, or 


redistricting plans, standing alone, shall not be 


deemed to constitute irreparable harm to the 


public interest or to the interests of a defendant 


in an action arising under the U.S. Constitution 


or any Federal law that prohibits discrimination 


on the basis of race, color, or membership in a 


language minority group in the voting process, 


for the purposes of determining whether a stay 


of a court’s order or an interlocutory appeal 


under section 1253 of title 28, United States 


Code, is warranted.’’. 


SEC. 8. DEFINITIONS. 
Title I of the Voting Rights Act of 1965 (52 


U.S.C. 10301) is amended by adding at the end 


the following: 


‘‘SEC. 21. DEFINITIONS. 
‘‘In this Act: 
‘‘(1) INDIAN.—The term ‘Indian’ has the mean-


ing given the term in section 4 of the Indian 


Self-Determination and Education Assistance 


Act. 
‘‘(2) INDIAN LANDS.—The term ‘Indian lands’ 


means— 
‘‘(A) any Indian country of an Indian tribe, 


as such term is defined in section 1151 of title 18, 


United States Code; 
‘‘(B) any land in Alaska that is owned, pursu-


ant to the Alaska Native Claims Settlement Act, 


by an Indian tribe that is a Native village (as 


such term is defined in section 3 of such Act), or 


by a Village Corporation that is associated with 


the Indian tribe (as such term is defined in sec-


tion 3 of such Act); 
‘‘(C) any land on which the seat of govern-


ment of the Indian tribe is located; and 
‘‘(D) any land that is part or all of a tribal 


designated statistical area associated with the 


Indian tribe, or is part or all of an Alaska Na-


tive village statistical area associated with the 


tribe, as defined by the Bureau of the Census 


for the purposes of the most recent decennial 


census. 
‘‘(3) INDIAN TRIBE.—The term ‘Indian tribe’ or 


‘tribe’ has the meaning given the term ‘Indian 


tribe’ in section 4 of the Indian Self-Determina-


tion and Education Assistance Act. 
‘‘(4) TRIBAL GOVERNMENT.—The term ‘Tribal 


Government’ means the recognized governing 


body of an Indian Tribe. 
‘‘(5) VOTING-AGE POPULATION.—The term ‘vot-


ing-age population’ means the numerical size of 


the population within a State, within a political 


subdivision, or within a political subdivision 


that contains Indian lands, as the case may be, 


that consists of persons age 18 or older, as cal-


culated by the Bureau of the Census under the 


most recent decennial census.’’. 


SEC. 9. ATTORNEYS’ FEES. 
Section 14(c) of the Voting Rights Act of 1965 


(52 U.S.C. 10310(c)) is amended by adding at the 


end the following: 
‘‘(4) The term ‘prevailing party’ means a 


party to an action that receives at least some of 


the benefit sought by such action, states a 


colorable claim, and can establish that the ac-


tion was a significant cause of a change to the 


status quo.’’. 


SEC. 10. OTHER TECHNICAL AND CONFORMING 
AMENDMENTS. 


(a) ACTIONS COVERED UNDER SECTION 3.—Sec-


tion 3(c) of the Voting Rights Act of 1965 (52 


U.S.C. 10302(c)) is amended— 
(1) by striking ‘‘any proceeding instituted by 


the Attorney General or an aggrieved person 


under any statute to enforce’’ and inserting 


‘‘any action under any statute in which a party 


(including the Attorney General) seeks to en-


force’’; and 
(2) by striking ‘‘at the time the proceeding was 


commenced’’ and inserting ‘‘at the time the ac-


tion was commenced’’. 
(b) CLARIFICATION OF TREATMENT OF MEM-


BERS OF LANGUAGE MINORITY GROUPS.—Section 


4(f) of such Act (52 U.S.C. 10303(f)) is amended— 
(1) in paragraph (1), by striking the second 


sentence; and 
(2) by striking paragraphs (3) and (4). 
(c) PERIOD DURING WHICH CHANGES IN VOTING 


PRACTICES ARE SUBJECT TO PRECLEARANCE 


UNDER SECTION 5.—Section 5 of such Act (52 


U.S.C. 10304) is amended— 
(1) in subsection (a), by striking ‘‘based upon 


determinations made under the first sentence of 
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section 4(b) are in effect’’ and inserting ‘‘are in 


effect during a calendar year’’; 
(2) in subsection (a), by striking ‘‘November 1, 


1964’’ and all that follows through ‘‘November 1, 


1972’’ and inserting ‘‘the applicable date of cov-


erage’’; and 
(3) by adding at the end the following new 


subsection: 
‘‘(e) The term ‘applicable date of coverage’ 


means, with respect to a State or political sub-


division— 
‘‘(1) June 25, 2013, if the most recent deter-


mination for such State or subdivision under 


section 4(b) was made on or before December 31, 


2019; or 
‘‘(2) the date on which the most recent deter-


mination for such State or subdivision under 


section 4(b) was made, if such determination 


was made after December 31, 2019.’’. 


The SPEAKER pro tempore. The bill, 
as amended, shall be debatable for 1 
hour equally divided and controlled by 
the chair and ranking minority mem-
ber of the Committee on the Judiciary. 


The gentleman from New York (Mr. 
NADLER) and the gentleman from Geor-
gia (Mr. COLLINS) each will control 30 
minutes. 


The Chair recognizes the gentleman 
from New York (Mr. NADLER). 


GENERAL LEAVE 


Mr. NADLER. Mr. Speaker, I ask 
unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks and in-
sert extraneous material on H.R. 4. 


The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from New York? 


There was no objection. 
Mr. NADLER. Mr. Speaker, I yield 


myself 3 minutes. 
Mr. Speaker, I rise in strong support 


of H.R. 4, the Voting Rights Advance-


ment Act of 2019. 
H.R. 4 is comprehensive and much- 


needed legislation to restore the Vot-


ing Rights Act of 1965 to its full vital-


ity. This bill responds to the Supreme 


Court’s disastrous 2013 decision in 


Shelby County v. Holder, which effec-


tively gutted the act’s most important 


enforcement mechanism, section 5, 


which requires jurisdictions with a his-


tory of racial discrimination in voting 


to obtain Justice Department or Fed-


eral court approval before any changes 


to their voting laws can take effect. 
The Court struck down the coverage 


formula that determined which juris-


dictions would be subject to 


preclearance, but it expressly said that 


Congress could draft another formula 


based on current conditions. That, 


among other things, is exactly what 


H.R. 4 does. 
This bill is the result of an extensive 


process that included 18 hearings be-


fore three different House committees. 


This process developed a record dem-


onstrating that States and localities 


and, in particular, those that were for-


merly subject to preclearance, have en-


gaged in various voter suppression tac-


tics, such as imposing burdensome 


proof of citizenship laws, polling place 


closures, purges of voter rolls, and sig-


nificant scale-backs to early voting pe-


riods. 
These kinds of voting restrictions 


have a disproportionate and negative 


impact on racial and language minor-
ity voters and deprive them of a funda-
mental right guaranteed by the Con-
stitution. 


In short, the record is clear that sub-
stantial voter suppression exists across 
the country and that H.R. 4’s coverage 
formula is necessary to address this 
discrimination. 


This legislation not only updates the 
existing formula to ensure that it ac-
counts for current conditions, but it is 
also designed so that the formula will 
update itself regularly as conditions 
change, thereby directly responding to 
the Court’s concern in Shelby County. 


Not surprisingly, the suspension of 
preclearance unleashed a deluge of 
voter suppression laws across the Na-
tion, making restoration of this tool 
even more necessary. 


As we consider the record and the 
need for H.R. 4, it is worth remem-
bering why Congress enacted 
preclearance in the first place. Before 
the Voting Rights Act, we saw, essen-
tially, a game of whack-a-mole in 
which States and localities could en-
gage in voter suppression, secure in the 
knowledge that any discriminatory law 
that was struck down by a court could 


quickly be replaced by another. 


Preclearance successfully put an end to 


this game of whack-a-mole. 
I want to thank TERRI SEWELL for 


crafting this important legislation and 


for her efforts over the last several 


years on this bill. 
I also want to recognize the leader-


ship of MARCIA FUDGE, chair of the 


House Administration’s Subcommittee 


on Elections, for her extraordinary 


work in conducting numerous field 


hearings examining voting problems 


around the country, as well as Con-


stitution Subcommittee Chairman 


STEVE COHEN, who presided over many 


hearings in the Judiciary Committee 


to develop the substantial record on 


which this legislation is based. 
The Voting Rights Act represents 


one of the Nation’s most important 


civil rights victories, one achieved by 


those who marched, struggled, and 


even died to secure the right to vote 


for all Americans. I urge my colleagues 


to honor their sacrifices and to enable 


section 5 once again to protect the 


rights of all Americans to vote. 
Mr. Speaker, I reserve the balance of 


my time. 
Mr. Speaker, I ask unanimous con-


sent that the gentleman from Ten-


nessee (Mr. COHEN) control the remain-


der of the time on the majority side. 
The SPEAKER pro tempore. Is there 


objection to the request of the gen-


tleman from New York? 
There was no objection. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I yield myself such time as I may 


consume. 
Mr. Speaker, the right to vote is of 


paramount importance in a democracy, 


and its protection from discriminatory 


barriers has been grounded in Federal 


law since the Civil War and, more re-


cently, in the Voting Rights Act of 


1965. 


A Supreme Court decision called 


Shelby County will be mentioned here 


many times today. 
And, also, I want to say, it has been 


mentioned many times that the Su-


preme Court directed or instructed this 


body to do something. They did not. 


What they did say in the decision was 


that, if Congress wants to, they can re-


visit this. And, as we could on most 


anything, we are revisiting. But to say 


that we were directed to is a little bit 


of an overstatement and just needs to 


be clarified. 
It is important to remember that 


this Supreme Court decision only 


struck down one outdated provision of 


the Voting Rights Act, namely, an out-


dated formula based on decades-old 


data that doesn’t hold true anymore, 


describing which jurisdictions had to 


get approval from the Department of 


Justice before their voting rules went 


into effect. 
It is important to point out that 


other very important provisions of the 


Voting Rights Act remain in place and 


were not changed, including section 2 


and section 3. 
Section 2 applies nationwide and pro-


hibits voting practices or procedures 


that discriminate on the basis of race, 


color, or the ability to speak English. 


Section 2 is enforced through Federal 


lawsuits, just like other Federal civil 


rights laws. The United States and 


civil rights organizations have brought 


many cases to enforce the guarantees 


of section 2 in court, and they may do 


so in the future. 
Section 3 of the Voting Rights Act 


also remains in place. Section 3 author-


izes Federal courts to impose 


preclearance requirements on States 


and political subdivisions that have en-


acted voting procedures that treat peo-


ple differently based on race in viola-


tion of the 14th and 15th Amendments. 
If a State or political subdivision is 


found by the Federal courts to have 


treated people differently based on 


race, then the court has discretion to 


retain supervisory jurisdiction and im-


pose preclearance requirements on the 


State or political subdivision, as the 


court sees fit, until a future date, at 


the court’s discretion. 
This means that such a State or po-


litical subdivision would have to sub-


mit all future voting rule changes for 


approval to either the court itself or 


the Department of Justice before such 


rule changes could go into effect. 
As set out in the Code of Federal 


Regulations: ‘‘Under section 3(c) of the 


Voting Rights Act, a court, in voting 


rights litigation, can order as relief 


that a jurisdiction not subject to the 


preclearance requirement of section 5 


preclear its voting changes by submit-


ting them either to the court or to the 


Attorney General.’’ 
Again, section 3’s procedures remain 


available today to those challenging 


voting rules as discriminatory. Just a 


couple of years ago, for example, U.S. 


District Court Judge Lee Rosenthal 


issued an opinion in a redistricting 
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case that required the city of Pasa-


dena, Texas, to be monitored by the 


Justice Department because it had in-


tentionally changed its city council 


districts to decrease Hispanic influ-


ence. 
The city, which the court ruled has a 


‘‘long history of discrimination against 


minorities,’’ was required to have their 


future voting rules changes precleared 


by the Department of Justice for the 


next 6 years, during which time the 


Federal judge ‘‘retains jurisdiction . . . 


to review before enforcement any 


change to the election map or plan 


that was in effect in Pasadena on De-


cember 1, 2013.’’ 
A change to the city’s election plan 


can be enforced without review by the 


judge only if it is submitted to the U.S. 


Attorney General and the Department 


of Justice and has not objected within 


60 days. 
Voting rights are protected in this 


country, including in my own State of 


Georgia, where Latino and African 


American voter turnout has soared. Be-


tween 2014 and 2018, voter turnout in-


creased by double digits, both for men 


and women in both of these commu-


nities, and we are committed to ensur-


ing the ballot box is open to all eligible 


voters. 
We are committed to ensuring con-


stitutional means are used to accom-


plish that. We are committed to pro-


tecting the value of every American 


voice by securing our elections from 


fraud. These are our priorities and our 


principles. 
Full protections are afforded under 


current Federal law for all those with 


valid claims of discrimination in vot-


ing. Unfortunately, the bill before us 


today would turn those Federal shields 


that protect voters into political weap-


ons. This bill would essentially fed-


eralize State and local election laws 


when there is absolutely no evidence 


whatsoever that those States or local-


ities engaged in any discriminatory be-


havior when it comes to voting. 
The Supreme Court has made it clear 


that this type of Federal control over 


State and local elections is unconstitu-


tional because Congress can only do 


that when there is proof of actual dis-


crimination, which is what the bill is 


supposed to be about. 
House Democrats continue their 


breakneck speed of everything else 


that we have going on, and now, today, 


a partisan bill comes to the floor to 


prevent States from running their own 


State and local elections when we are 


dealing with this very issue of im-


peachment and discussing elections at 


the same time. 
When can we stop and ask: What is 


best for the United States? What is 


best for our voters? 
Mr. Speaker, I urge my colleagues to 


join me in opposing H.R. 4, and I re-


serve the balance of my time. 
Mr. COHEN. Mr. Speaker, I yield my-


self such time as I may consume. 
Mr. Speaker, I rise in strong support 


of H.R. 4, the Voting Rights Advance-


ment Act of 2019. This critical civil 


rights bill, the result of strong leader-


ship by my colleagues, Ms. TERRI SE-


WELL and Ms. MARCIA FUDGE, will re-


store the most important enforcement 


mechanism of the Voting Rights Act of 


1965, its preclearance provision, by es-


tablishing a new coverage formula to 


determine which jurisdictions will be 


subject to preclearance. 
The Supreme Court, when it struck 


down the previous preclearance re-


quirement in 2013, asked Congress to 


come back with a new preclearance re-


quirement. That is what we are doing. 
This formula is self-updating because 


it requires a continuous, 25-year look 


back to determine whether, at any 


given moment, a jurisdiction has en-


gaged in such pervasive discrimination 


so as to justify imposing a Federal 


preclearance requirement on any 


changes to voting laws that it may 


make. 
This formula reflects the substantial 


evidentiary record developed in numer-


ous hearings before the House Judici-


ary Subcommittee on the Constitution, 


Civil Rights and Civil Liberties, of 


which I am honored to serve as chair, 


and other committees of this House. 
In short, it reflects current condi-


tions and demonstrates the current 


need for preclearance. It is, therefore, 


responsive to the Supreme Court’s rea-


soning in Shelby County v. Holder that 


wrongfully, in my view, struck down 


the VRA’s previous coverage formula. 
Maya Angelou told us: ‘‘When some-


body shows you who they are, believe 


them. . . .’’ This is what the court does 


with the preclearance. When they show 


you that they are going to discrimi-


nate against people and try to make it 


harder for people to vote, believe them 


and make it more difficult and make 


them come on the front end and show 


what they are doing is right. 
We have heard from my colleagues 


some of the egregious examples of con-


tinuing and perverse voter suppression 


efforts by States and localities since 


Shelby County, particularly those that 


used to be subject to preclearance 


under the old formula. These include 


poll closures and relocations, changes 


in district boundaries, voter purges, 


and barriers to voter registration that 


target racial and language minority 


voters. 
I want to take this opportunity to re-


spond to one of the main arguments 


my Republican colleagues have raised. 


We keep hearing from them that H.R. 4 


would represent an unconstitutional 


Federal takeover of State and local 


elections. 
Born in the South, I can tell you that 


this argument is old wine in a new bot-


tle. It is what previous generations 


called ‘‘States’ rights,’’ a loaded term 


that was used by segregationists and, 


before them, by the defenders of slav-


ery to justify a legal regime of white 


supremacy and racial ideology that 


said African Americans were, at best, 


second-class citizens and, at worst, less 


than human beings. 


From slavery, to Jim Crow, to what 
we have today: States’ rights. 


The Civil War and the 14th and 15th 
Amendments that followed settled the 
question that the other side raises by 
fundamentally reordering the relation-
ship between Congress and the States, 
making it clear that Congress not only 
had the power, but the duty, to inter-
vene against States when they engaged 
in racial discrimination to deny racial 
minorities the right to vote. 


And States did it and did it and did 


it, and most of them were in the South, 


and most of them screamed, ‘‘States’ 


rights.’’ 
Do not be fooled by the argument 


that H.R. 4 somehow exceeds our con-


stitutional authority to address racial 


discrimination in voting. The other 


side will say that the Reconstruction 


Amendments prohibit only intentional 


discrimination and that, to the extent 


that H.R. 4 also addresses discrimina-


tory effects of voter suppression tac-


tics, we are not allowed to address 


those in this bill. 
The Supreme Court, in City of Rome 


v. U.S., made clear that our authority 


under the 15th Amendment allows us to 


do just that, and that is what we 


should do. 
H.R. 4 represents exactly what the 


Reconstruction Amendments con-


templated: Congress intervening 


against States in the face of over-


whelming evidence of continuing racial 


discrimination in voting. 
We must not shirk our constitutional 


duty. We must pass H.R. 4. 
Mr. Speaker, I reserve the balance of 


my time. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. COHEN. Mr. Speaker, I yield 5 


minutes to the gentlewoman from Ohio 


(Ms. FUDGE), who is an invaluable part 


of this work in the House Administra-


tion Committee and had a special com-


mittee to work on this. This is very 


close to her heart. 
Ms. FUDGE. Mr. Speaker, I thank 


the gentleman for yielding. 
Mr. Speaker, I remember well the 


day I stood here and raised my right 


hand and swore before God and country 


that I would support and defend the 


Constitution of the United States 


against all enemies, foreign and domes-


tic, and that I would bear true faith 


and allegiance to the same. 
If you believe in the oath you took 


and they were not just empty words, 


you must vote to support H.R. 4. 
If you believe that Black and Brown 


people, Asian citizens, Native Ameri-


cans, language minorities, students, 


the poor, rural and urban citizens are 


part of ‘‘we, the people,’’ you must vote 


to support H.R. 4. 
To quote our former colleague, the 


Honorable Barbara Jordan: ‘‘We, the 


people. . . . I was not included in that 


‘We, the people.’ . . . But through the 


process of amendment, interpretation, 


and court decision, I . . . am finally 


. . . included in ‘We, the people.’’’ 
She went on to say: ‘‘My faith in the 


Constitution is whole. It is complete. It 
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is total. I am not going to sit here and 


be an idle spectator to the diminution, 


the subversion, the destruction of the 


Constitution.’’ 
The Constitution is the very founda-


tion of our democracy. If your faith in 


the Constitution is whole, complete, 


and total, you must vote for H.R. 4. 
Sadly, the United States has a long, 


dark history of denying or restricting 


the right of people to vote who look 


like me. 
The Black Brigade of Cincinnati, the 


Buffalo Soldiers, the Tuskegee Airmen, 


they protected, fought, and many died 


for this country, but their ability to 


vote was either outlawed or suppressed. 


b 1045 


JOHN LEWIS and Dr. King were at-


tacked. Fannie Lou Hamer was bru-


tally beaten, and Medgar Evers was 


shot down in his very own driveway. 
We, the people. 
The 14th Amendment says that: ‘‘All 


persons born or naturalized in the 


United States . . . , are citizens. . . . 


No State shall make or enforce any law 


which shall abridge the privileges . . . 


of citizens. . . .’’ 
The 15th Amendment guarantees: 


‘‘The right of citizens of the United 


States to vote shall not be denied or 


abridged by the United States or by 


any State on account of race, color, or 


previous condition of servitude.’’ 
We are all we, the people. 
The 24th Amendment prohibits the 


payment of poll and other taxes to 


vote. I believe that the purchase of un-


necessary forms of identification and 


payment of fines and fees are just other 


forms of poll taxes. 
And nowhere in the Constitution 


does it say, if you do not vote in one 


election, you lose your right to vote. 


Voting is a right; it is not a require-


ment. Your right to vote is not a use- 


it-or-lose-it situation. In my opinion, 


purging is a constitutional violation. 
The same goes for closing polling 


places and moving them so far that it 


takes hours to travel there and back, 


or reducing early voting hours such 


that it discriminates against those who 


use those shortened hours. 
I implore you not to place party over 


patriotism, wrong over right. I ask you 


to do the right thing. Our Nation needs 


to know if your faith in the Constitu-


tion is whole, if it is complete, and if it 


is total. And if it is, you will vote 


‘‘yes’’ on H.R. 4. 
How many more generations will be 


required to fight for their constitu-


tional right to vote? 
We are the greatest democracy in the 


history of the world against which all 


other democracies are judged. If your 


faith in the Constitution is whole, com-


plete, and total, you must do the right 


thing, not the political thing. 


Do the right thing. Vote ‘‘yes’’ on 


H.R. 4. 


Mr. COLLINS of Georgia. Mr. Speak-


er, I yield such time as he may con-


sume to the gentleman from Illinois 


(Mr. RODNEY DAVIS), the Republican 


leader on the House Administration 


Committee. 
Mr. RODNEY DAVIS of Illinois. Mr. 


Speaker, I thank my good friend, the 


ranking member of the Judiciary Com-


mittee, Mr. COLLINS, for yielding 


today. 
Today, I rise in opposition of H.R. 4, 


the Voting Rights Advancement Act of 


2019. 
I fully support the bipartisan Voting 


Rights Act, which is still in place 


today. However, the bill we are debat-


ing today, H.R. 4, is not a reauthoriza-


tion of the important, historically bi-


partisan Voting Rights Act that has 


helped to prevent discrimination at the 


ballot box since 1965. 
It has only been since the U.S. Su-


preme Court decision in Shelby County 


v. Holder that Democrats have decided 


to politicize the Voting Rights Act. 


This landmark decision left the vast 


majority of the Voting Rights Act in 


place today. 
The only thing that was struck down 


from the VRA was the formula that 


was using 40-year-old data to deter-


mine which States were placed under 


the control of the Department of Jus-


tice, this process known as 


preclearance. The Supreme Court 


deemed this data and formula was no 


longer accurate nor relevant for our 


country’s current climate. 
Chief Justice Roberts said: ‘‘The Vot-


ing Rights Act of 1965 employed ex-


traordinary measures to address an ex-


traordinary problem.’’ 
He went on to say that: ‘‘Regardless 


of how to look at the record, no one 


can fairly say that it shows anything 


approaching the ‘pervasive,’ ‘flagrant,’ 


‘widespread,’ and ‘rampant’ discrimina-


tion that faced’’ this ‘‘Congress,’’ this 


institution, ‘‘in 1965, and that clearly 


distinguished the covered jurisdictions 


from the rest of the Nation.’’ 
So what does H.R. 4 do? It doubles 


down on federalizing elections and 


would attempt to put every State and 


jurisdiction in this country under 


preclearance. 
The majority has been unable to de-


termine the number of States or juris-


dictions that would be covered by this 


preclearance if H.R. 4 were to become 


law. Apparently, we have to pass this 


bill before the American people would 


know if they would or would not be 


subjected to it. 
The majority knows H.R. 4 is bad pol-


icy that will cripple thousands of local 


election officials across the country if 


it were ever to become law. 
Let me be clear: H.R. 4 is not a Vot-


ing Rights Act reauthorization bill. 


H.R. 4 is about two things: placing the 


unnecessary preclearance requirements 


on to States, and the Democrats giving 


the Department of Justice control over 


all election activity. 
My committee, the Committee on 


House Administration, has jurisdiction 


over Federal election policy, but it 


does not have jurisdiction over the 


Voting Rights Act. That goes to the 


Judiciary Committee. Despite that 


lack of jurisdiction, our Subcommittee 
on Elections held seven field hearings 
and one listening session across this 
great country on the Voting Rights 
Act, encompassing eight different 
States and over 13,000 miles of air trav-
el. 


Even with this gargantuan effort to 
gather evidence to reinstate the 
struck-down formula from the VRA 
that we are discussing today, the 
Democrats were still unable to produce 
a single voter who wanted to vote and 
was unable to cast a ballot. 


This isn’t a bad thing. It is a fan-
tastic thing. It ought to be celebrated. 
We should be celebrating that Ameri-
cans who wanted to vote were able to 
do that, and credit should be given to 
the Voting Rights Act for helping to 
achieve that. 


The 2018 midterm election produced 


the highest voting turnout in four dec-


ades—and that is according to data 


from our Census Bureau—especially 


among minority voters. 
The sections of the Voting Rights 


Act that are currently in effect are 


continuing to help safeguard the public 


from discrimination at the ballot box. 


Every eligible American who wants to 


vote in this country’s elections should 


be able to cast a ballot. That is why we 


have the Voting Rights Act, a great ex-


ample, until today, of a bipartisan so-


lution that is still working today to 


help Americans and protect from voter 


discrimination. 
I have now seen four election-related 


bills from the majority come to this 


floor, and all of them have the same 


common theme: catchy titles and fed-


eralizing elections, a responsibility the 


Constitution gives to our States. 
H.R. 4 is simply more of the same. It 


is a solution in search of a problem. 


That is why I cannot support this legis-


lation. 
I ask my colleagues to join me in 


making sure States maintain control 


of their elections. 
Mr. COHEN. Mr. Speaker, I yield my-


self such time as I may consume. 
Before I ask for unanimous consent 


so that the gentleman from New York 


(Mr. NADLER) can take over the re-


mainder of the time, I would just like 


to comment. 
I have been in this Congress for 13 


years now, and before these sections 


were added that the Republicans op-


pose, there was simply the Voting 


Rights Act with a new coverage for-


mula, sponsored by Mr. SENSEN-


BRENNER, and it had but less than 10 


Republicans on it. 
Mr. Speaker, I yield the balance of 


my time to the gentleman from New 


York (Mr. NADLER), and I ask unani-


mous consent that he may control that 


time. 
The SPEAKER pro tempore. Is there 


objection to the request of the gen-


tleman from Tennessee? 
There was no objection. 
Mr. NADLER. Mr. Speaker, I yield 5 


minutes to the gentlewoman from Ala-


bama (Ms. SEWELL), the chief sponsor 


of this legislation. 
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Ms. SEWELL of Alabama. Mr. Speak-


er, I rise today in support of H.R. 4, the 


Voting Rights Advancement Act. 
Nothing is more fundamental to our 


democracy than the right to vote, and 


nothing is more precious to my dis-


trict, Alabama’s Seventh Congressional 


District, than the fight to protect the 


right to vote for all Americans. 
It was in my district, Birmingham, 


Montgomery, Marion, and Selma, that 


ordinary Americans peacefully pro-


tested for the equal right to vote for 


African Americans. 
Voting is personal to me, not just be-


cause I represent Alabama’s Civil 


Rights District, but because it was on 


the streets of my hometown of Selma 


that foot soldiers shed their blood on 


the Edmund Pettus Bridge so that all 


Americans, regardless of race, could 


vote. 
It was on that same bridge in Selma, 


Alabama, that our colleague, a then 26- 


year-old, JOHN LEWIS, was bludgeoned 


by State troopers with billy clubs in 


the name of justice. Their efforts led to 


the passage of the Voting Rights Act of 


1965, the seminal and most effective 


legislation passed in this Congress to 


protect the right of all Americans to 


vote. 
Those protections were gutted in 2013 


by the Supreme Court decision in 


Shelby v. Holder when the Court ruled 


that Section 4(b) of the VRA was un-


constitutional, stating that the cov-


erage formula that Congress adopted 


was outdated. 
Well, today, 6 years after the Shelby 


decision, Congress is finally answering 


the Supreme Court’s call to action by 


passing H.R. 4. H.R. 4 creates a new 


coverage formula to determine which 


States will be subject to the VRA’s 


preclearance requirement that is based 


on current, recent evidence of voter 


discrimination. 
In addition, the bill also establishes 


practice-based preclearance authority 


and increases transparency by requir-


ing reasonable notice for voter 


changes. 
This new voter formula is narrowly 


tailored to cover the States and juris-


dictions where there has been a resur-


gence of significant and pervasive dis-


criminatory voting practices. It does 


not include those areas where such 


preclearance would be considered to be 


an unjustifiable burden. 
In all, these changes will restore the 


full strength of the Voting Rights Act 


by stopping discrimination before it 


takes place, as Congress had intended 


in the pasting of the VRA. 
Mr. Speaker, old battles have become 


new again. The fight that began in 


Selma, Alabama, in 1965 still persists. 


Yes, Selma is now. 
While literacy tests and poll taxes no 


longer exist, certain States and local 


jurisdictions have passed laws that are 


modern-day barriers to voting. So as 


long as voter suppression exists, the 


need for the full protections of the 


VRA will be required, and that is why 


it is critically important that we fully 


restore the protections of the Voting 
Rights Act by passing H.R. 4. 


Mr. Speaker, I want to thank the Ju-
diciary Committee and the House Ad-


ministration’s Subcommittee on Elec-


tions for hosting the 17 hearings and 


collecting the thousands and thousands 


of pages of documentation supporting 


the report on H.R. 4. 
Likewise, I include in the RECORD 


letters of support for H.R. 4 from out-


side groups that detail the existence of 


current voter suppression. 


INTERNATIONAL UNION, UNITED 


AUTOMOBILE, AEROSPACE & AGRI-


CULTURAL IMPLEMENT WORKERS 


OF AMERICA—UAW, 


December 5, 2019. 
DEAR REPRESENTATIVE: On behalf of the 


more than one million active and retired 


members of the International Union, United 


Automobile, Aerospace and Agricultural Im-


plement Workers of America (UAW), I am 


writing to strongly urge you to vote ’YES’ 


on the Voting Rights Advancement Act (H.R. 


4). 
This legislation is badly needed as the dis-


astrous Supreme Court’s Shelby v. Holder 


decision has led to the proliferation of state 


laws that have made it more difficult for the 


American people to exercise their funda-


mental voting rights. In the last decade, 25 


states have enacted new voting restrictions, 


including strict photo ID requirements, early 


voting cutbacks, and registration restric-


tions. Registered voters have been inten-


tionally purged from voter rolls and states 


have closed hundreds of polling stations with 


a history of racial discrimination since the 


court ruled that they did not need federal ap-


proval to change their rules. These repeated 


attacks have severely undermined people’s 


fundamental voting rights, which are the 


foundational principles of our representative 


democracy. 
H.R. 4 helps protect citizens’ ability to reg-


ister to vote and provides real enforcement 


so that marginalized communities will have 


proper access to the ballot box. Empowering 


Americans to vote and ensuring that every-


one has equal access to participate in the 


voting process is a core value of our democ-


racy. 
The UAW strongly urges you to vote ‘YES’ 


on the Voting Rights Advancement Act (H.R 


4). 


Sincerely, 


JOSH NASSAR, 


Legislative Director. 


NATIONAL HISPANIC 


LEADERSHIP AGENDA, 


December 4, 2019. 


Re NHLA Urges Support of the Voting 


Rights Advancement Act, H.R. 4. 


HOUSE OF REPRESENTATIVES, 


Washington, DC. 
DEAR REPRESENTATIVE: We write on behalf 


of the National Hispanic Leadership Agenda 


(NHLA), a coalition of the nation’s leading 


Latino nonpartisan civil rights and advocacy 


organizations, to urge you to vote ‘‘yes’’ on 


the Voting Rights Advancement Act of 2019 


(VRAA), H.R. 4. This legislation restores 


necessary voting protections to ensure that 


discriminatory voting-related changes are 


blocked before they are implemented. There 


is no right more fundamental to our democ-


racy than the right to vote, and for more 


than 50 years the Voting Rights Act of 1965 
(VRA) provided voters with one of the 


most effective mechanisms for protecting 


that right. The VRAA would provide Latino 


and other voters of color new and forward- 


looking protections against voter discrimi-


nation. The Latino community cannot wait 


for another federal election cycle to go by 


without effective mechanisms to guard 


against discriminatory voting-related 


changes. NHLA will closely monitor this 


matter for inclusion in future NHLA score-


cards evaluating Member support for the 


Latino community. 
The VRA is regarded as one of the most 


important and effective pieces of civil rights 


legislation in our country’s history due to 


its ability to protect voters of color from dis-


criminatory voting practices before they oc-


curred. In 2013, the Supreme Court, in its de-


cision in Shelby County v. Holder, struck 


down the formula that determined which 


states and political subdivisions were re-


quired to seek federal pre-approval of their 


voting-related changes to ensure they did 


not discriminate against minority voters. 


The Supreme Court put the onus on Congress 


to enact a new formula better tailored to 


current history, and after the decision, 


states or political subdivisions were no 


longer required to seek preclearance unless 


ordered by a federal court in the course of 


litigation. 
H.R. 4 includes a new geographic coverage 


formula to identify those jurisdictions that 


will have to ‘‘preclear’’ their voting-related 


changes, as well as new provisions requiring 


practice-based preclearance, or ‘‘known- 


practices coverage.’’ Known-practices cov-


erage would focus administrative or judicial 


review narrowly on suspect practices that 


are most likely to be tainted by discrimina-


tory intent or to have discriminatory effects, 


as demonstrated by a broad historical 


record. Any jurisdiction in the U.S. that is 


home to a racially, ethnically, and/or lin-


guistically diverse population and that seeks 


to adopt a covered practice will be required 


to preclear the change before implementa-


tion. The known practices covered under the 


bill include. 1) changes in method of election 


to change a single-member district to an at- 


large seat or to add an at-large seat to a gov-


erning body; 2) certain redistricting plans 


where there is significant minority popu-


lation growth in the previous decade; 3) an-


nexations or deannexations that would sig-


nificantly alter the composition of the juris-


diction’s electorate; 4) certain identification 


and proof of citizenship requirements; 5) cer-


tain polling place closures and realignments; 


and 6) the withdrawal of multilingual mate-


rials and assistance not matched by the re-


duction of those services in English. 
Preclearance is an efficient and effective 


form of alternative dispute resolution that 


prevents the implementation of voting-re-


lated changes that would deny voters of 


color a voice in our elections. Preclearance 


saves taxpayers in covered jurisdictions a 


considerable amount of money because the 


jurisdiction can obtain quick decisions with-


out having to pay attorneys, expert wit-


nesses, or prevailing plaintiff’s fees and costs 


that are incurred in complex and expensive 


litigation. In December 2018, redistricting 


litigation in North Carolina had already cost 


$5.6 million in taxpayer dollars. The litiga-


tion related to Texas’s redistricting scheme 


was also a multi-million dollar affair, ulti-


mately paid by taxpayers for the discrimina-


tory actions of government officials. 
Across the U.S., racial, ethnic, and lan-


guage-minority communities are rapidly 


growing — the country’s total population is 


projected to become majority-minority by 


2044. It is no secret that many states and 


local jurisdictions fear losing political 


power, and the rapid growth of these commu-


nities is often seen as a threat to existing po-


litical establishments. Between 2007 and 2014, 


five of the ten U.S. counties with the most 


rapid rates of Latino population growth were 


in North Dakota or South Dakota, two 


states whose overall Latino populations still 
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account for less than ten percent of their 


residents, and are dwarfed by Latino commu-


nities in states like New Mexico, Texas, and 


California. It is precisely this rapid growth 


of different racial or ethnic populations that 


results in the perception that emerging com-


munities of color are a threat to those in po-


litical power. 
Last month, MALDEF, NALEO—both 


members of NHLA—and Asian Americans 


Advancing Justice—AAJC, released a new re-


port, Practice-Based Preclearance: Pro-


tecting Against Tactics Persistently Used to 


Silence Minority Communities’ Votes, de-


tailing the need for forward-looking VRA 


legislation that provides protections for 


emerging minority populations. H.R. 4 iden-


tifies different voting changes most likely to 


discriminatorily affect access to the vote in 


diverse jurisdictions whose minority popu-


lations are attaining visibility and influence. 


The report looked at these identified prac-


tices and found, based on two separate anal-


yses of voting discrimination, that these 


known practices occur with great frequency 


in the modern era. 
Congress must protect the access to the 


polls, and it must include a known-practices 


coverage formula. H.R. 4 is a critical piece of 


legislation that will restore voter protec-


tions that were lost due to the Shelby Coun-


ty decision. NHLA urges you to stand with 


voters and to vote ‘‘yes’’ on H.R. 4. 


Sincerely, 


THOMAS A. SAENZ, 


MALDEF, President 


and General Coun-


sel, NHLA Chair, 


Civil Rights Com-


mittee, Co-Chair. 


JUAN CARTAGENA, 


LatinoJustice 


PRLDEF, President 


and General Coun-


sel, Civil Rights 


Committee NHLA, 


Co-Chair. 


NATIONAL EDUCATION ASSOCIATION, 


October 22, 2019. 


HOUSE COMMITTEE ON THE JUDICIARY, 


U.S. House, 


Washington, DC. 
DEAR REPRESENTATIVE: On behalf of the 3 


million members of the National Education 


Association who work in 14,000 communities 


across the nation, thank you for holding this 


markup of the Voting Rights Advancement 


Act of 2019 (H.R. 4). We urge you to VOTE 


YES on the Voting Rights Advancement Act, 


which we believe combats voter discrimina-


tion and protects the most fundamental 


right in our democracy. Votes on this issue 


may be included in NEA’s Report Card for 


the 116th Congress. 
The U.S. Supreme Court in Shelby v. Hold-


er invalidated a crucial provision in the Vot-


ing Rights Act of 1965 that prevented states 


with a history of discriminating against vot-


ers from changing their voting laws and 


practices without preclearance by federal of-


ficials. This federal review was an important 


feature of the Voting Rights Act; doing away 


with it has virtually annulled the federal 


oversight that was—and remains—crucial to 


ensuring that millions of people have equal 


access to the ballot box After the 2013 Shelby 


decision, several states changed their voting 


practices in controversial ways that created 


barriers for people of color, low-income peo-


ple, transgender people, college students, the 


elderly, and those with disabilities. The Vot-


ing Rights Advancement Act takes several 


steps toward reversing this harmful, un-


democratic trend, including: 
Modernizing the Voting Rights Act so that 


preclearance covers states and localities 


with a pattern of discrimination; 


Requiring jurisdictions to publicly dis-


close, 180 days before an election, all voting 


changes; and 
Authorizing the Attorney General, either 


on Election Day or during early voting, to 


send federal observers to any jurisdiction 


where there is a substantial risk of discrimi-


nation at the polls. 
NEA members live, work, and vote in every 


precinct, county, and congressional district 


in the United States. They take their obliga-


tion to vote seriously because it is essential 


to protecting the opportunities that they be-


lieve all students should have. Furthermore, 


educators teach students that voting is a re-


sponsibility of citizenship, a privilege for 


which many people have fought and died. We 


urge you to VOTE yes on the Voting Rights 


Advancement Act, and to support legislation 


to expand voter registration, safeguard our 


elections, and restore voting rights for peo-


ple with past criminal convictions—impor-


tant steps to ensure that all have a voice in 


our society. 


Sincerely, 


MARC EGAN, 


Director of Government Relations, 


National Education Association. 


IN OUR OWN VOICE: NATIONAL BLACK 


WOMEN’S REPRODUCTIVE JUSTICE 


AGENDA, 


December 4, 2019. 
DEAR REPRESENTATIVE: On behalf of In Our 


Own Voice: National Black Women’s Repro-


ductive Justice Agenda, a national/state 


partnership with eight Black Women’s Re-


productive Justice organizations (Black 


Women’s Health Imperative, New Voices for 


Reproductive Justice, SisterLove, Inc., 


SisterReach, SPARK Reproductive Justice 


NOW!, Inc., The Afiya Center, and Women 


With A Vision), lifting up the voices of Black 


women leaders on local, state, and national 


policies that impact the lives of Black 


Women and girls, we write in strong support 


of H.R. 4, the Voting Rights Advancement 


Act. We oppose any Motion to Recommit. We 


urge you to vote ‘‘yes’’ during the antici-


pated House floor vote. 
At the core of Reproductive Justice is the 


human right to control our bodies, our sexu-


ality, our gender, our work, and our repro-


duction. That right can only be achieved 


when all women and girls (cis, femme, trans, 


agender, gender non-binary and gender non-


conforming) have the complete economic, so-


cial, and political power and resources to 


make healthy decisions about our bodies, our 


families, and our communities in all areas of 


our lives. This most certainly includes at the 


polls. 
The U.S. Supreme Court decision in June 


of 2013 that gutted the Voting Rights Act of 


1965, one of the most impactful civil rights 


laws enacted to date, significantly set back 


racial equality in voting. Since the Supreme 


Court decision in Shelby County v. Holder, 


discrimination has become common place in 


voting, nationwide, and voter suppression is 


absolutely rampant throughout the system. 


We know that such suppression dispropor-


tionately impacts communities of color. 
Significant barriers exist for Black com-


munities. In a nationwide poll conducted by 


In Our Own Voice, National Latina Institute 


for Reproductive Health, and National Asian 


Pacific American Women’s Forum in Spring 


of 2019, 33% of women of color voters polled 


experienced an issue voting. Additionally, 


countless hearings held by the House Judici-


ary Committee throughout the year have 


shown significant barriers to accessing the 


polls, significantly impeding voter participa-


tion. 
H.R. 4 is necessary to restore and mod-


ernize the Voting Rights Act to acknowledge 


the lived experiences of those working to ac-


cess the polls in all communities. This legis-


lation would strengthen our voting laws to 


ensure repeated voting rights violations are 


addressed, increases processes and trans-


parency around voting changes, and goes 


great lengths to protection individuals from 


racial discrimination in voting. 
In Our Own Voice’s work, particularly 


through our I Am A Voter project, is to in-


crease Black women’s voter engagement in 


state, local and federal elections, to ensure 


our stories are told and our voices are rep-


resented. H.R. 4 is critical to ensuring that 


we can express our beliefs and positions 


through the ballot box. We urge Congress to 


pass this historic legislation. 


Sincerely, 


MARCELA HOWELL, 


Founder and President/CEO. 


AMERICAN CIVIL LIBERTIES UNION, 


December 5, 2019. 


Re Vote YES on H.R. 4, the Voting Rights 


Advancement Act. 


DEAR REPRESENTATIVE: The American Civil 


Liberties Union (ACLU) urges you to vote 


‘‘YES’’ on H.R. 4 the Voting Rights Advance-


ment Act of 2019 (VRAA) this morning. The 


ACLU will score this vote. 
Congress enacted the Voting Rights Act in 


1965 (VRA) almost a century after the adop-


tion of the Fifteenth Amendment, which pro-


hibits racial discrimination in voting. The 


most powerful enforcement tool in the Vot-


ing Rights Act was the federal preclearance 


process, established by Section 5. It required 


locations with the worst records of voting 


discrimination to federally ‘‘preclear’’—or 


get federal approval for—voting changes by 


demonstrating to either the Justice Depart-


ment or the D.C. federal court that the vot-


ing change would not have a discriminatory 


purpose or effect. What preclearance meant 


in practice was that states and jurisdictions 


with documented histories of voting dis-


crimination could not enforce new voting 


rules without showing that the rules did not 


discriminate on the basis of race. 
While upholding the Voting Rights Act’s 


preclearance process itself, the Supreme 


Court’s 2013 decision in Shelby County v. 


Holder effectively nullified preclearance pro-


tections contained in the Voting Rights Act 


by invalidating the coverage formula that 


identified which locations would be subject 


to preclearance. Many states have taken the 


Shelby County decision as a green light to 


enact discriminatory voting restrictions 


with impunity. These restrictions include 


photo ID laws, restraints on voter registra-


tion, voter purges, cuts to early voting, re-


strictions on the casting and counting of ab-


sentee and provisional ballots, documentary 


proof of citizenship requirements, polling 


place closures and consolidations, and crim-


inalization of acts associated with registra-


tion or voting. 
In turn, this rash of discriminatory voting 


laws has led to an explosion of litigation to 


protect voters from state and local viola-


tions of federal law. Since Shelby County, 


the ACLU has opened more than 60 new vot-


ing rights cases and investigations and cur-


rently has more than 30 active matters. Be-


tween the 2012 and 2016 presidential elections 


alone, the ACLU and our affiliates won 15 


voting rights victories, protecting more than 


5 6 million voters in 12 states that collec-


tively are home to 161 members of the House 


of Representatives and wield 185 votes in the 


Electoral College. The ACLU also submitted 


a 227-page report to the House Judiciary 


Committee reviewing the legal landscape, 


evidence of ongoing voting discrimination 


addressed by the bill, and an analysis of its 


key provisions. The ACLU report is publicly 


available here: https://www.aclu.orglreport/ 


aclu-report-voting-rights-act. 
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The ACLU’s recent litigation experience 


supports at least two conclusions: our record 


of success in blocking discriminatory voting 


changes—with an overall success rate in Vot-


ing Rights Act litigation of more than 80 


percent—reveals that state and local offi-


cials are continuing to engage in a wide-


spread pattern of unconstitutional racial dis-


crimination and pervasive violations of fed-


eral law. It also shows that there is a lack of 


tools necessary to stop discriminatory 


changes to voting laws before they taint an 


election. Even in the cases in which the 


ACLU has ultimately succeeded, these dis-


criminatory policies remained in place for 


months or even years while litigation pro-


ceeded—crucial time during which elections 


were held, and hundreds of government offi-


cials elected, under unfair conditions. 
In delivering the Supreme Court’s 5–4 ma-


jority opinion in Shelby County, Chief Jus-


tice John Roberts expressly invited Congress 


to update the Voting Rights Act’s protec-


tions based on current conditions of dis-


crimination. It is long past due for Congress 


to renew the protections of the Voting 


Rights Act. The price of inaction to protect 


the voting rights of Americans is high, and 


history offers a myriad of examples dem-


onstrating its cost to the nation. Congress 


must act now to cement the legacy of the 


Voting Rights Act and guard the rights of all 


Americans. The ACLU urges you to vote 


‘‘yes’’ on H.R. 4 and reauthorize the Voting 


Rights Act. 


Sincerely, 


RONALD NEWMAN, 


National Political Di-


rector, National Po-


litical Advocacy De-


partment. 


SONIA GILL, 


Senior Legislative 


Counsel, National 


Political Advocacy 


Department. 


ANTI-DEFAMATION LEAGUE, 


June 26, 2019. 


Hon. STEVE COHEN, 


Chairman, House Judiciary Committee, Sub-


committee on the Constitution, Civil Rights, 


and Civil Liberties. 


Hon. MIKE JOHNSON, 


Ranking Member, House Judiciary Committee, 


Subcommittee on the Constitution, Civil 


Rights, and Civil Liberties. 
DEAR CHAIRMAN COHEN AND RANKING MEM-


BER JOHNSON: On behalf of ADL (the Anti- 


Defamation League), we write to urge the 


House Judiciary Committee to take prompt 


action to protect Americans’ fundamental 


right to vote by approving H.R. 4, the Voting 


Rights Advancement Act of 2019 (VRAA). We 


ask that this statement be included as part 


of the official hearing record for the sub-


committee’s June 25, 2019 hearing on ‘‘Con-


tinuing Challenges to the Voting Rights Act 


Since Shelby County.’’ 
Since the enactment of the Voting Rights 


Act (VRA) in 1965, a central part of ADL’s 


mission—‘‘to stop the defamation of the Jew-


ish people, and to secure justice and fair 


treatment to all’’—has been devoted to help-


ing to ensure that all Americans have a 


voice in our democracy. Answering Dr. 


King’s call for ‘‘religious leaders from all 


over the nation to join us . . . in our peace-


ful, nonviolent march for freedom,’’ ADL lay 


leaders and staff joined more than 3,000 


Americans in ‘‘peaceful demonstration 


against blind violence, in ‘gigantic witness’ 


to the constitutionally guaranteed right of 


all citizens to register and vote in 1965.’’ 
ADL continues to work today to ensure 


that all eligible Americans can exercise their 


fundamental right to vote through advocacy 


in the courts, legislatures, and communities. 


We are proud to have stood with leaders such 


as Dr. King and Rep. John Lewis in 1965 to 


fight for every citizen’s right to vote and we 


remain equally committed to this goal 


today. Recognizing the this landmark law as 


one of the most important and most effective 


pieces of civil rights legislation ever en-


acted, ADL has strongly supported the VRA 


and its extensions since its passage more 


than 50 years ago, including by filing a brief 


in Shelby County v Holder. 
In the years and decades following the en-


actment of the Voting Rights Act of 1965, the 


law quickly demonstrated its essential value 


in ensuring rights and opportunities. Be-


tween 1964 and 1968—the presidential elec-


tions immediately before and after passage 


of the VRA respectively—African American 


voter turnout in the South jumped by seven 


percentage points. The year after passage of 


the VRA, Edward Brooke became the first 


African American in history elected to the 


United States Senate by popular vote, and 


the first African American to serve in the 


Senate since Reconstruction. By 1970, the 


number of African Americans elected to pub-


lic office had increased fivefold. Today there 


are more than 10,000 African American elect-


ed officials at all levels of government. 
To be sure, Section 2 of the VRA, which 


prohibits discrimination based on race, 


color, or membership in a language minority 


group in voting practices and procedures na-


tionwide, has helped to secure many of these 


advances. Yet it is undeniable that Section 5 


of the VRA, which requires certain states 


and political subdivisions with a history of 


discriminatory voting practices to provide 


notice and ‘‘pre-clear’’ any voting law 


changes with the federal government, played 


an essential and invaluable role in the VRA’s 


success. Between 1982 and 2006, pursuant to 


Section 5, the Department of Justice (DOJ) 


blocked 700 proposed discriminatory voting 


laws, the majority of which were based on 


‘‘calculated decisions to keep minority vot-


ers from fully participating in the political 


process.’’ Proposed laws blocked by Section 5 


included discriminatory redistricting plans, 


polling place relocations, biased annexations 


and de-annexations, and changing offices 


from elected to appointed positions, similar 


to many of the tactics used to disenfranchise 


minority voters before 1965. In addition, 


states and political subdivisions either al-


tered or withdrew from consideration ap-


proximately 800 proposed voting changes be-


tween 1982 and 2006, indicating that Section 


5’s impact was much broader than the 700 


blocked laws. 
Despite decades of success and extensive 


documentation of the law’s effectiveness in 


preventing discriminatory restrictions on 


the right to vote, on June 25, 2013 the U.S 


Supreme Court, in a sharply divided 5–4 rul-


ing in Shelby County v. Holder, struck down 


Section 4(b) of the VRA. In doing so, the 


Court substituted its views for Congress’s 


own very extensive hearings and findings 


conducted in 2006 when Congress almost 


unanimously voted to reauthorize the VRA 


for another 25 years. The ruling invalidated 


the formula used to determine which states 


and political subdivisions would be subject 


to preclearance under Section 5 but did not 


evaluate the merits of the preclearance pro-


vision itself. The majority only held that 


‘‘the formula in that section can no longer 


be used as a basis for subjecting jurisdictions 


to preclearance.’’ 
While Shelby County has done irreparable 


damage to voting rights in the United 


States, Congress is not powerless to mitigate 


this damage and restore the original force of 


the VRA. In fact, the Court specifically 


noted that ‘‘Congress may draft another for-


mula based on current conditions’’ and rein-


state the preclearance provision in Section 5. 


The Voting Rights Advancement Act of 2019 


introduces a new, rolling preclearance for-


mula based on current need that would re-


store the preemptory force of the VRA. The 


recent onslaught of restrictive voting laws 


enacted across the country is evidence that 


litigation pursuant to Section 2 is entirely 


inadequate to prevent unconstitutional vot-


ing practices and discrimination. Since 2010, 


over 25 states have enacted restrictive voting 


laws. Half the country now faces stricter 


voting regulations than they did in 2010. 
Perhaps the most illustrative case for the 


ongoing necessity of a preclearance process 


is the battle over a Texas voter ID law. In 


2011, Texas passed S.B 14, the strictest voter 


ID law ever enacted in the United States. Be-


cause Texas was required under Section 4 of 


the VRA to seek preclearance for its voting 


laws, the law was initially blocked from 


going into effect. The three-judge panel that 


reviewed the law found that ‘‘based on the 


record of evidence before us, it is virtually 


certain that these burdens will dispropor-


tionately affect racial minorities. Simply 


put, many Hispanics and African Americans 


who voted in the last election will, because 


of the burdens imposed by SB 14, likely be 


unable to vote.’’ 
Within hours of the Court’s decision in 


Shelby County, Texas Attorney General 


Greg Abbott announced that S.B 14 would go 


into effect immediately. Following the At-


torney General’s announcement, multiple 


civil rights groups and Texas voters filed 


suit under Section 2 of the VRA. In 2014, a 


district court held that ‘‘SB 14 was enacted 


with a racially discriminatory purpose, has a 


racially discriminatory effect, is a poll tax, 


and unconstitutionally burdens the right to 


vote.’’ On appeal, a court of appeals stayed 


the district court’s decision and allowed the 


law to take effect. 
For more than two years and over the span 


of two election cycles, SB 14 prevented eligi-


ble voters from casting a ballot while litiga-


tion was ongoing. By the time the law was fi-


nally invalidated in 2016 by a 9–2 vote of the 


entire Court of Appeals for the D.C Circuit 


(sitting en bane), no fewer than seven federal 


judges had concluded the law was discrimi-


natory. Yet because Section 5 of the VRA 


was not in effect, this patently unconstitu-


tional law was permitted to disenfranchise 


untold numbers of minority voters, over two 


election cycles. The consequences of dis-


enfranchisement are not fully quantifiable 


but are certainly lasting. Elections cannot 


be undone, and no judicial relief can restore 


the confidence in our democracy that was 


unfairly taken from thousands of 


disenfranchised voters. 
Texas is not the only state to adopt strict 


voter ID laws. The National Conference of 


State Legislatures identifies 10 states with 


‘‘strict’’ voter ID laws and finds that 11% of 


all Americans lack the necessary govern-


ment ID that these laws require. Voter ID 


laws have been found on multiple occasions 


to disproportionately affect marginalized 


communities, low-income and elderly Ameri-


cans, and students. 
Nor is Voter ID the only, tool states are 


using to disenfranchise voters for political 


gain. In Georgia, then Secretary of State 


Brian Kemp enforced new election code poli-


cies for the 2018 election (in which he was a 


candidate for Governor) which invalidated a 


voter’s registration if there was any discrep-


ancy in their registration paperwork. Of the 


53,000 voters whose registration status was 


arbitrarily questioned, roughly 70% were Af-


rican American. In Ohio, a ‘‘use it or lose it’’ 


law caused hundreds of thousands of voters 


to be purged from the 2018 voter rolls be-


cause they did not vote in the last presi-


dential election. Gerrymandering, voter in-


timidation and harassment, cuts to early 
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voting opportunities, polling place manipu-


lation and closure, and felony disenfran-


chisement efforts are just some of the other 


voter suppression tactics that have become 


prevalent since Shelby County and were used 


to disenfranchise voters in the 2018 election. 
Indeed, we have seen the reversal of half a 


century of voting rights advancements since 


Shelby County. While Section 5 of the VRA 


surely could not have prevented all of these 


evils, there is no question that this country’s 


democratic institutions would be stronger 


and our electoral processes more representa-


tive if the VRA were in full effect. Following 


this incredible damage done to the most fun-


damental of our rights as Americans, Con-


gress now finds itself in the position to act. 
The Voting Rights Advancement Act 


(VRAA) of 2019 is an important first step in 


restoring voter trust in America’s elections 


and preventing states from enacting addi-


tional discriminatory measures to suppress 


the vote. Just over a decade ago, as Congress 


was debating the most recent reauthoriza-


tion of the VRA, committees held 21 hear-


ings and compiled over 20,000 pages of 


records as evidence of the success of Section 


5, the prevalence of ongoing voting discrimi-


nation, and the constitutionality of the law. 


As a result, the reauthorization passed with 


overwhelming bipartisan support: 390 to 33 in 


the House of Representatives and 98–0 in the 


Senate. Congress now has both the power and 


the imperative to pass the Voting Rights Ad-


vancement Act and restore the critical vot-


ing protections that quite recently received 


overwhelming bipartisan approval. 
In the face of federal inaction, many states 


have taken the lead on expanding and secur-


ing the right to vote for all people. In 2018, 


Maryland, New Jersey, and Washington 


adopted automatic voter registration, a pol-


icy which would significantly increase access 


to the ballot. Since 2016, six states have lim-


ited or reversed their felon disenfranchise-


ment laws and 16 states have enacted re-


forms such as same-day registration, online 


voter-registration, and expanded early vot-


ing opportunities that make it easier to reg-


ister and vote. Despite the absence of Con-


gressional leadership, there is substantial 


momentum behind expanding ballot access 


and preserving America’s voting rights. 
S. 1945, the VRAA, creates a modern, flexi-


ble, rolling formula to determine which 


states and political subdivisions will have to 


pre-clear their laws with the federal govern-


ment. The formula will not require 


preclearance in all the political subdivisions 


that have moved to restrict voting rights in 


the past six years, including some of the ex-


amples above, but, over time, the rolling for-


mula will sweep in many of the most prob-


lematic jurisdictions. It will restore critical 


safeguards, preventing enactment of dis-


criminatory voting laws by once more 


‘‘shift[ing] the advantage of inertia and time 


from the perpetrators of the evil to the vic-


tims.’’ 
The Fifteenth Amendment to the U.S. Con-


stitution proclaims that ‘‘the right of citi-


zens of the United States to vote shall not be 


denied or abridged by the United States or 


by any state on account of race, color, or 


previous condition of servitude.’’ Section 2 of 


the Amendment expressly declares that 


‘‘Congress shall have the power to enforce 


this article by appropriate legislation.’’ As 


the Supreme Court has recognized, ‘‘by add-


ing this authorization, the Framers indi-


cated that Congress was to be chiefly respon-


sible for implementing the rights created in 


Section 1,’’ and ‘‘Congress may use any ra-


tional means to effectuate the constitutional 


prohibition of racial discrimination in vot-


ing.’’ Passage of the Voting Rights Advance-


ment Act is not only rational. It is critical 


to enforcing the constitutional prohibition 


on racial discrimination in voting and pro-


tecting the fundamental right to vote for all 


Americans. 


We strongly welcome these hearings on the 


devastating legacy of Shelby County and ap-


preciate the opportunity to present ADL’s 


views. We urge the Committee to promptly 


approve the Voting Rights Advancement Act 


of 2019. 


Sincerely, 


EILEEN B. HERSHENOV, 


Senior Vice President, 


Policy. 


STEVEN M. FREEMAN, 


Vice President, Civil 


Rights. 


ERIKA L. MORITSUGU, 


Vice President, Gov-


ernment Relations, 


Advocacy, and Com-


munity Engagement. 


MELISSA GARLICK, 


Civil Rights National 


Counsel. 


AFL–CIO, 


December 5, 2019. 
DEAR REPRESENTATIVE: On behalf of the 


AFL–CIO, I am writing to urge you to vote 


for the Voting Rights Advancement Act 


(H.R.4). This bill offers a flexible nationwide 


approach to protecting voters from discrimi-


natory practices, and it is an important step 


toward restoration of the protections under-


mined by the Supreme Court’s 2013 decision 


in Shelby County v Holder. We urge you to 


oppose any motion to recommit. 


The bill would establish a new 


preclearance coverage formula that is re-


sponsive to the discriminatory practices that 


have proliferated since the Supreme Court’s 


decision in Shelby County v. Holder. As 


Chief Justice Roberts himself said in the 


Shelby decision: ‘‘voting discrimination still 


exists; no one doubts that.’’ Discriminatory 


policies have not only resurfaced in areas 


formerly covered by the Voting Rights Act’s 


preclearance requirement, but also have pro-


liferated nationwide. State and local offi-


cials brazenly have imposed restrictive vot-


ing requirements, altered district bound-


aries, and shifted polling locations in ways 


that make voting more difficult and less ac-


cessible for many voters. The Voting Rights 


Advancement Act would address these dis-


enfranchisement strategies, as well as others 


certain to develop. 


The right to vote is fundamental to our de-


mocracy, and the effort to protect citizens 


from voting discrimination has been bipar-


tisan for more than half a century. Indeed, 


the Voting Rights Act of 1965 would not have 


passed without leadership from both polit-


ical parties, and Republican presidents 


signed each Voting Rights Act reauthoriza-


tion into law. 


The integrity of our democracy depends on 


ensuring that every eligible voter can par-


ticipate in the electoral process, and, thus, 


voting discrimination demands strong bipar-


tisan legislative action. Every member of 


Congress should go on record today in sup-


port of this historic legislation. 


Sincerely, 


WILLIAM SAMUEL, Director, 


Government Affairs Department. 


BEND THE ARC: JEWISH ACTION, 


December 5, 2019. 


Re Vote for the Voting Rights Advancement 


Act (H.R. 4) and against any Motion to 


Recommit. 


DEAR REPRESENTATIVE: As the Washington 


Director of Bend the Arc: Jewish Action, I 


urge you to vote for the Voting Rights Ad-


vancement Act (H.R. 4) and to vote against 


any Motion to Recommit (MTR), when it 


comes to a vote this week. This crucial legis-


lation would restore and modernize the Vot-


ing Rights Act to combat voter suppression 


and discrimination across the country. As 


the largest national Jewish social justice or-


ganization focused exclusively on domestic 


policy, Bend the Arc and our members across 


the country care deeply about ensuring all 


people are able to exercise their Constitu-


tional right to shape our democracy through 


voting. 
The VRAA responds to the urgent need to 


undo the onslaught of abuses by state and 


local governments in the aftermath of the 


Supreme Court’s 2013 decision in Shelby 


County v Holder, gutting the preclearance 


provision of the Voting Rights Act. Since 


that decision, 14 states have imposed new 


voting restrictions that would have likely 


been deemed unacceptable were the VRA at 


full strength. These policies have had real 


consequences, such as likely contributing to 


significantly lower turnout amongst tar-


geted populations, including people of color, 


in both the 2016 presidential election and the 


2018 midterms. 
The fight to protect voting rights is deeply 


personal for American Jews. There is some-


thing quintessentially American, and also 


quintessentially Jewish, about voting. After 


all, voting is a ritual, part of belonging to 


the community. Additionally, the United 


States was the first federal government to 


fully enfranchise Jews. For many Jews, our 


families migrated to the U.S. fleeing perse-


cution, coming here to find a country where, 


even if they were not always welcome or 


even fully protected under the law, they 


nonetheless had a legal right to exist, and be 


a part of our democratic system at the basic 


level. 
Today, we draw inspiration not only from 


that part of the American Jewish experience, 


but also from the Jewish leaders of the re-


cent past who worked to pass the Voting 


Rights Act of 1965, and those today who par-


ticipate in election protection efforts every 


Election Day. This is why Bend the Arc has 


helped mobilize the faith community in sup-


port of the VRAA and organized National 


Days of Action for voting rights to mark the 


50th anniversary of the murder of Andrew 


Goodman, James Chaney, and Mickey 


Schwerner in 1964, and the passing of the 


Voting Rights Act of 1965. 
Again, I urge you to vote for the Voting 


Rights Advancement Act (H.R. 4) and 


against any MTR, to ensure that all Ameri-


cans are able to exercise their Constitu-


tionally-protected right to vote. 


Sincerely, 


RABBI JASON KIMELMAN-BLOCK, 


Washington Director, 


Bend the Arc: Jewish Action. 


Ms. SEWELL of Alabama. Mr. Speak-


er, I also want to thank the many 


stakeholder groups that have worked 


so hard on this bill: the Leadership 


Council, the Legal Defense Fund, the 


NAACP, the Lawyers’ Committee, the 


AFL–CIO, MALDEF, and so many 


more. 
As we prepare to take this vote, let 


us be guided by our north star, that is 


our wonderful colleague, our beloved 


colleague, JOHN LEWIS, who reminds us 


each and every day that the price of 


freedom is not free. It has been bought 


and paid for by the courage of ordinary 


Americans who dared to make this Na-


tion live up to its ideals of equality and 


justice for all. 
Let us recommit ourselves to restor-


ing the promise of voter equality and 


pass H.R. 4 today. 
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Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, may I in-


quire how much time remains on each 


side. 
The SPEAKER pro tempore. The gen-


tleman from New York has 143⁄4 min-


utes remaining. The gentleman from 


Georgia has 201⁄2 minutes remaining. 
Mr. NADLER. Mr. Speaker, I yield 


11⁄2 minutes to the gentlewoman from 


Texas (Ms. JACKSON LEE). 
Ms. JACKSON LEE. Mr. Speaker, as 


a senior member of the Judiciary Com-


mittee, having participated in the res-


toration and reinvigoration of the Vot-


ing Rights Act in the 2000–2008 period 


that was bipartisan because there was 


an understanding by President Bush 


that the denial of one’s right to vote is 


a denial of human rights, I stand here 


today as a Member who has joined a 


number of the congressional hearings. I 


thank Congresswomen SEWELL and 


FUDGE and Congressmen COHEN and 


NADLER for the work that has been 


done, and I encourage my good friend, 


Mr. COLLINS, to be reminded of the 


voter suppression in his gubernatorial 


race that resulted in the loss of Stacey 


Abrams. 
And so I rise today as one who has 


seen the impact of voting rights, par-


ticularly in the State of Texas, and 


argue vigorously for the restoration 


through H.R. 4. It is a fair bill: 25-year 


period on a rolling basis with current 


conditions, and a 10-year legitimacy for 


those that pass the test. 
President Johnson, during the sign-


ing of the 1965 Voting Rights Act, said 


the vote is the most powerful instru-


ment ever devised by man for breaking 


down injustice and destroying the ter-


rible walls which imprison men and 


women because they are different from 


other men and women. 
I am a victim of voting rights sup-


pression. I am a redistrict district that 


comes from the 1965 Voting Rights Act. 


Barbara Jordan would not have come 


to this House had it not been for the 


right to vote for someone that you 


choose. 
In 1940, only 3 percent of African 


Americans living in the South were 


registered. Only after Barbara Jordan 


submitted an amendment did we in-


clude Hispanics. 
The SPEAKER pro tempore. The 


time of the gentlewoman has expired. 
Mr. NADLER. Mr. Speaker, I yield 


the gentlewoman from Texas an addi-


tional 15 seconds. 
Ms. JACKSON LEE. Only in the pe-


riod of the horrible Shelby vote did we 


have voter suppression with the voter 


ID law that impacted Hispanics in 


Texas severely, purging language that I 


helped put in this present bill and, of 


course, moving polling places. 
If we believe in this document called 


the Constitution, then we believe in 


H.R. 4. We want it restored because it 


is the right of the people to vote. 
Mr. Speaker, as a senior member of the Ju-


diciary Committee and an original cosponsor, 
I rise today in strong support of H.R. 4, the 


Voting Rights Advancement Act, which cor-
rects the damage done in recent years to the 
Voting Rights Act of 1965 and commits the 
national government to protecting the right of 
all Americans to vote free from discrimination 
and without injustices that previously pre-
vented them from exercising this most funda-
mental right of citizenship. 


I thank my colleague, Congresswoman 
TERRI SEWELL of Alabama for introducing this 
legislation, to Speaker PELOSI, Chairman NAD-
LER, and the Democratic leadership for shep-
herding this bill to the floor, and to many col-
leagues and countless number of ordinary 
Americans who never stopped agitating and 
working to protect the precious right to vote. 


Mr. Speaker, in response to the Supreme 
Court’s invitation in Shelby County v. Holder, 
570 U.S. 193 (2013), H.R. 4 provides a new 
coverage formula based on ‘‘current condi-
tions’’ and creates a new coverage formula 
that hinges on a finding of repeated voting 
rights violations in the preceding 25 years. 


It is significant that this 25-year period is 
measured on a rolling basis to keep up with 
‘‘current conditions,’’ so only states and polit-
ical subdivisions that have a recent record of 
racial discrimination in voting are covered. 


States and political subdivisions that qualify 
for preclearance will be covered for a period of 
10 years, but if they have a clean record dur-
ing that time period, they can be extracted 
from coverage. 


H.R. 4 also establishes ‘‘practice-based 
preclearance,’’ which would focus administra-
tive or judicial review narrowly on suspect 
practices that are most likely to be tainted by 
discriminatory intent or to have discriminatory 
effects, as demonstrated by a broad historical 
record. 


Under the bill, this process of reviewing 
changes in voting is limited to a set of specific 
practices, including such things as: 


1. Changes to the methods of elections (to 
or from at-large elections) in areas that are ra-
cially, ethnically, or linguistically diverse. 


2. Redistricting in areas that are racially, 
ethnically, or linguistically diverse. 


3. Reducing, consolidating, or relocating 
polling in areas that are racially, ethnically, or 
linguistically diverse; and 


4. Changes in documentation or require-
ments to vote or to register. 


It is useful, Mr. Speaker, to recount how we 
arrived at this day. 


Mr. Speaker, fifty-four years ago, in Selma, 
Alabama, hundreds of heroic souls risked their 
lives for freedom and to secure the right to 
vote for all Americans by their participation in 
marches for voting rights on ‘‘Bloody Sunday,’’ 
‘‘Turnaround Tuesday,’’ or the final, completed 
march from Selma to Montgomery. 


Those ‘‘foot soldiers’’ of Selma, brave and 
determined men and women, boys and girls, 
persons of all races and creeds, loved their 
country so much that they were willing to risk 
their lives to make it better, to bring it even 
closer to its founding ideals. 


The foot soldiers marched because they be-
lieved that all persons have dignity and the 
right to equal treatment under the law, and in 
the making of the laws, which is the funda-
mental essence of the right to vote. 


On that day, Sunday, March 7, 1965, more 
than 600 civil rights ‘‘demonstrators, including 
our beloved colleague, Congressman John 
Lewis of Georgia, were brutally attacked by 
state and local police at the Edmund Pettus 


Bridge as they marched from Selma to Mont-
gomery in support of the right to vote. 


‘‘Bloody Sunday’’ was a defining moment in 
American history because it crystallized for the 
nation the necessity of enacting a strong and 
effective federal law to protect the right to vote 
of every American. 


No one who witnessed the violence and 
brutally suffered by the foot soldiers for justice 
who gathered at the Edmund Pettus Bridge 
will ever I forget it; the images are deeply 
seared in the American memory and experi-
ence. 


On August 6, 1965, in the Rotunda of the 
Capitol and in the presence of such luminaries 
as the Rev. Dr. Martin Luther King, Jr. and 
Rev. Ralph Abernathy of the Southern Chris-
tian Leadership Conference; Roy Wilkins of 
the NAACP; Whitney Young of the National 
Urban League; James Foreman of the Con-
gress of Racial Equality; A. Philip Randolph of 
the Brotherhood of Sleeping Car Porters; John 
Lewis of the Student Non-Violent Coordinating 
Committee; Senators Robert Kennedy, Hubert 
Humphrey, and Everett Dirksen; President 
Johnson addressed the nation before signing 
the Voting Rights Act: 


‘‘The vote is the most powerful instrument 
ever devised by man for breaking down injus-
tice and destroying the terrible walls which im-
prison men because they are different from 
other men.’’ 


The Voting Rights Act of 1965 was critical to 
preventing brazen voter discrimination viola-
tions that historically left millions of African 
Americans disenfranchised. 


In 1940, for example, there were less than 
30,000 African Americans registered to vote in 
Texas and only about 3 percent of African 
Americans living in the South were registered 
to vote. 


Poll taxes, literacy tests, and threats of vio-
lence were the major causes of these racially 
discriminatory results. 


After passage of the Voting Rights Act in 
1965, which prohibited these discriminatory 
practices, registration and electoral participa-
tion steadily increased to the point that by 
2012, more than 1.2 million African Americans 
living in Texas were registered to vote. 


In 1964, the year before the Voting Rights 
Act became law, there were approximately 
300 African-Americans in public office, includ-
ing just three in Congress. 


Few, if any, African Americans held elective 
office anywhere in the South. 


Because of the Voting Rights Act, in 2007 
there were more than 9,100 black elected offi-
cials, including 46 members of Congress, the 
largest number ever. 


Mr. Speaker, the Voting Rights Act opened 
the political process for many of the approxi-
mately 6,000 Hispanic public officials that 
have been elected and appointed nationwide, 
including more than 275 at the state or federal 
level, 32 of whom serve in Congress. 


Native Americans, Asians and others who 
have historically encountered harsh barriers to 
full political participation also have benefited 
greatly. 


The crown jewel of the Voting Rights Act of 
1965 is Section 5, which requires that states 
and localities with a chronic record of discrimi-
nation in voting practices secure federal ap-
proval before making any changes to voting 
processes. 


Section 5 protects minority voting rights 
where voter discrimination has historically 
been the worst. 
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Between 1982 and 2006, Section 5 stopped 


more than 1,000 discriminatory voting changes 
in their tracks, including 107 discriminatory 
changes right here in Texas. 


Passed in 1965 with the extraordinary lead-
ership of President Lyndon Johnson, the 
greatest legislative genius of our lifetime, the 
Voting Rights Act of 1965 was bringing dra-
matic change in many states across the 
South. 


But in 1972, change was not coming fast 
enough or in many places in Texas. 


In fact, Texas, which had never elected a 
woman to Congress or an African American to 
the Texas State Senate, was not covered by 
Section 5 of the 1965 Voting Rights Act and 
the language minorities living in South Texas 
were not protected at all. 


But thanks to the Voting Rights Act of 1965 
and the tireless voter registration work per-
formed in 1972 by Hillary Clinton in Texas, 
along with hundreds of others, including her 
future husband Bill, Barbara Jordan was elect-
ed to Congress, giving meaning to the prom-
ise of the Voting Rights Act that all citizens 
would at long last have the right to cast a vote 
for person of their community, from their com-
munity, for their community. 


Mr. Speaker, it is a source of eternal pride 
to all of us in Houston that in pursuit of ex-
tending the full measure of citizenship to all 
Americans, in 1975 Congresswoman Barbara 
Jordan, who also represented this historic 18th 
Congressional District of Texas, introduced, 
and the Congress adopted, what are now Sec-
tions 4(f)(3) and 4(f)(4) of the Voting Rights 
Act, which extended the protections of Section 
4(a) and Section 5 to language minorities. 


During the floor debate on the 1975 reau-
thorization of the Voting Rights Act, Congress-
woman Jordan explained why this reform was 
needed: 


‘‘There are Mexican-American people in the 
State of Texas who have been denied the 
right to vote; who have been impeded in their 
efforts to register and vote; who have not had 
encouragement from those election officials 
because they are brown people. 


‘‘So, the state of Texas, if we approve this 
measure, would be brought within the cov-
erage of this Act for the first time.’’ 


When it comes to extending and protecting 
the precious right vote, the Lone Star State— 
the home state of Lyndon Johnson and Bar-
bara Jordan—can be the leading state in the 
Union, one that sets the example for the Na-
tion. 


But to realize that future, we must turn from 
and not return to the dark days of the past. 


We must remain ever vigilant and oppose 
all schemes that will abridge or dilute the pre-
cious right to vote. 


Madam Speaker, I am here today to remind 
the nation that need to passthis legislation is 
urgent because the right to vote—that ‘‘power-
ful—instrument that can break down the walls 
of injustice’’—faces grave threats. 


The threat stems from the decision issued in 
June 2013 by the Supreme Court in Shelby 
County v. Holder, 570 U.S. 193 (2013), which 
invalidated Section 4(b) of the VRA, and para-
lyzed the application of the VRA’s Section 5 
preclearance requirements. 


According to the Supreme Court majority, 
the reason for striking down Section 4(b) was 
that ‘‘times change.’’ 


Now, the Court was right; times have 
changed. 


But what the Court did not fully appreciate 
is that the positive changes it cited are due al-
most entirely to the existence and vigorous 
enforcement of the Voting Rights Act. 


And that is why the Voting Rights Act is still 
needed and that is why we must pass H.R. 4, 
the Voting Rights Advancement Act. 


Let me put it this way: in the same way that 
the vaccine invented by Dr. Jonas Salk in 
1953 eradicated the crippling effects but did 
not eliminate the cause of polio, the Voting 
Rights Act succeeded in stymieing the prac-
tices that resulted in the wholesale disenfran-
chisement of African Americans and language 
minorities but did eliminate them entirely. 


The Voting Rights Act is needed as much 
today to prevent another epidemic of voting 
disenfranchisement as Dr. Salk’s vaccine is 
still needed to prevent another polio epidemic. 


As Justice Ruth Bader Ginsburg stated in 
Shelby County v. Holder, ‘‘[t]hrowing out 
preclearance when it has worked and is con-
tinuing to work to stop discriminatory changes 
is like throwing away your umbrella in a rain-
storm because you are not getting wet.’’ 


However, officials in some states, notably 
Texas and North Carolina, seemed to regard 
the Shelby decision as a green light and 
rushed to implement election laws, policies, 
and practices that could never pass muster 
under the Section 5 preclearance regime. 


My constituents remember very well the 
Voter ID law passed in Texas in 2011, which 
required every registered voter to present a 
valid government-issued photo ID on the day 
of polling in order to vote. 


The Justice Department blocked the law in 
March of 2012, and it was Section 5 that pro-
hibited it from going into effect. 


At least it did until the Shelby decision, be-
cause on the very same day that Shelby was 
decided officials in Texas announced they 
would immediately implement the Photo ID 
law, and other election laws, policies, and 
practices that could never pass muster under 
the Section 5 preclearance regime. 


The Texas Photo ID law was challenged in 
federal court and the U.S. Court of Appeals for 
the Fifth Circuit upheld the decision of U.S. 
District Court Judge Nelva Gonzales Ramos 
that Texas’ strict voter identification law dis-
criminated against blacks and Hispanics and 
violated Section 2 of the Voting Rights Act. 


Mr. Speaker, protecting voting rights and 
combating voter suppression schemes are two 
of the critical challenges facing our great de-
mocracy. 


Without safeguards to ensure that all citi-
zens have equal access to the polls, more in-
justices are likely to occur and the voices of 
millions silenced. 


I believe that Texas, the Lone Star State, 
can be the leading state in the Union. 


But to realize that future, we cannot return 
to the dark days of its past and must remain 
ever vigilant and oppose schemes that will 
abridge or dilute the precious right to vote. 


That means standing up to and calling out 
groups and organizations like ‘‘True the Vote’’ 
and its local Houston-based affiliate, the ‘‘King 
Street Patriots,’’ which in recent years have 
under the guise of poll watchers, improperly 
interacted with persons at polling stations in 
Hispanic and African American communities in 
an attempt to intimidate them from voting. 


The behavior of this group was so out-
rageous in 2010 that I reported its conduct to 
the Attorney General and requested the De-


partment of Justice to investigate. (See At-
tachment, Letter from Congresswoman JACK-
SON LEE to U.S. Attorney General Holder (Oc-
tober 28, 2010)). 


Mr. Speaker, in many ways Texas is 
ground-zero for testing and perfecting 
schemes to deprive communities of color and 
language minorities of the right to vote and to 
have their votes counted. 


Consider what has transpired in Texas in re-
cent past. 


Only 68 percent of eligible voters are reg-
istered in Texas and state restrictions on third 
party registration, such as the Volunteer Dep-
uty Registrar program, exacerbate the sys-
temic disenfranchisement of minority commu-
nities. 


These types of programs are often aimed at 
minority and underserved communities that, 
for many, many other reasons (like demoniza-
tion by the president, for example) or mistrust 
of law enforcement are afraid to live as openly 
as they should. 


In Harris County, we had a system where 
voters were getting purged from the rolls, ef-
fectively requiring people to keep active their 
registrations and hundreds of polling locations 
closed in Texas, significantly more in number 
and percentage than any other state. 


In addition, the Texas Election Code only 
requires a 72-hour notice of polling location 
changes. 


Next, take what happened here in Texas 
earlier this year when the Texas Secretary of 
State claimed that his office had identified 
95,000 possible noncitizens on the voter rolls 
and gave the list to the Texas State Attorney 
General for possible prosecution—leading to a 
claim from President Trump about widespread 
voter fraud and outrage from Democrats and 
activist groups. 


The only problem was that list was not ac-
curate. 


At least 20,000 names turned out to be 
there by mistake, leading to chaos, confusion, 
and concern that people’s eligibility vote was 
being questioned based on flawed data. 


The list was made through state records 
going back to 1996 that show which Texas 
residents were not citizens when they got a 
driver’s license or other state ID. 


But many of the person who may have had 
green cards or work visas at the time they got 
a Texas ID are on the secretary of state’s of-
fice’s list, and many have become citizens 
since then since nearly 50,000 people become 
naturalized U.S. citizens in Texas annually. 


Latinos made up a big portion of the 
95,000-person list. 


Texas Republicans adopted racial and par-
tisan gerrymandered congressional, State leg-
islative redistricting plans that federal courts 
have ruled violate the Voting Rights Act and 
were drawn with discriminatory intent. 


Even after changes were demanded by the 
courts, much of the damage done was already 
done. 


Reversing the position by the Obama ad-
ministration, the U.S. Department of Justice 
has told a federal court that it no longer be-
lieves past discrimination by Texas officials 
should require the state to get outside ap-
proval for redistricting maps that will be drawn 
in 2021. 


In addition to affirmative ways to making it 
harder to vote, we also know face other odi-
ous impediments in Texas. 


Those of us who cherish the right to vote 
justifiably are skeptical of Voter ID laws be-
cause we understand how these laws, like poll 
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taxes and literacy tests, can be used to im-
pede or negate the ability of seniors, racial 
and language minorities, and young people to 
cast their votes. 


This is the harm that can be done without 
preclearance, so on a federal level, there is an 
impetus to act. 


Those of us who cherish the right to vote 
justifiably are skeptical of Voter ID laws be-
cause we understand how these laws, like poll 
taxes and literacy tests, can be used to im-
pede or negate the ability of seniors, racial 
and language minorities, and young people to 
cast their votes. 


Consider the demographic groups who lack 
a government issued ID: 


1. African Americans: 25 percent. 
2. Asian Americans: 20 percent. 
3. Hispanic Americans: 19 percent. 
4. Young people, aged 18–24: 18 percent. 
5. Persons with incomes less than $35,000: 


15 percent. 
And there are other ways abridging or sup-


pressing the right to vote, including: 
1. Curtailing or eliminating early voting 
2. Ending same-day registration 
3. Not counting provisional ballots cast in 


the wrong precinct on Election Day will not 
count. 


4. Eliminating adolescent pre-registration 
5. Shortening poll hours. 
6. Lessening the standards governing voter 


challenges thus allowing self-proclaimed ‘‘bal-
lot security vigilantes’’ like the King Street Pa-
triots to cause trouble at the polls. 


The malevolent practice of voter purging is 
not limited to Texas; we saw it just last year 
in Georgia, where then Secretary of State and 
now Governor Brian Kemp purged more than 
53,000 persons from the voter, nearly the 
exact margin of his narrow win over his oppo-
nent, Stacy Abrams in the 2018 gubernatorial 
election. 


Voter purging is a sinister and malevolent 
practice visited on voters, who are dispropor-
tionately members of communities of color, by 
state and local election officials. 


This practice, which would have not passed 
muster under section 5 of the Voting Rights 
Act, has proliferated in the years since the Su-
preme Court neutralized the preclearance pro-
vision, or as Justice Ginsburg observed in 
Shelby County v. Holder, ‘‘threw out the um-
brella’’ of protection. 


Mr. Speaker, citizens in my congressional 
district and elsewhere know and have experi-
enced the pain and heartbreak of receiving a 
letter from state or local election officials that 
they have been removed from the election 
rolls, or worse, learn this fact on Election Day. 


That is why I worked so hard to secure lan-
guage in the Manager’s Amendment to H.R. 4 
that strengthens the bill’s ‘‘practice-based 
preclearance’’ provisions by adding specifically 
to the preclearance provision, voting practices 
that add a new basis or process for removing 
a name from the list of active registered voters 
and the practice of reducing the days or hours 
of in-person voting on Sundays during an 
early voting period. 


Mr. Speaker, it is the responsibility and sa-
cred duty of all members of Congress who re-
vere democracy to preserve, protect, and ex-
pand the precious right to vote of all Ameri-
cans by passing H.R. 4, the Voting Rights Ad-
vancement Act. 


Before concluding there is one other point I 
would like to stress. 


In his address to the nation before signing 
the Voting Rights Act of 1965, President John-
son said: 


‘‘Presidents and Congresses, laws and law-
suits can open the doors to the polling places 
and open the doors to the wondrous rewards 
which await the wise use of the ballot. 


‘‘But only the individual Negro, and all oth-
ers who have been denied the right to vote, 
can really walk through those doors, and can 
use that right, and can transform the vote into 
an instrument of justice and fulfillment.’’ 


In other words, political power—and the jus-
tice, opportunity, inclusion, and fulfillment it 
provides—comes not from the right to vote but 
in the exercise of that right. 


And that means it is the civic obligation of 
every citizen to both register and vote in every 
election, state and local as well as federal. 


Because if we can register and vote, but fail 
to do so, we are guilty of voluntary voter sup-
pression, the most effective method of dis-
enfranchisement ever devised. 


And in recent years, Americans have not 
been doing a very good job of exercising our 
civic responsibility to register, vote, and make 
their voices heard. 


Mr. Speaker, for millions of Americans, the 
right to vote protected by the Voting Rights 
Act of 1965 is sacred treasure, earned by the 
sweat and toil and tears and blood of ordinary 
Americans who showed the world it was pos-
sible to accomplish extraordinary things. 


So today, let us rededicate ourselves to 
honoring those who won for us this precious 
right by remaining vigilant and fighting against 
both the efforts of others to abridge or sup-
press the right to vote and our own apathy in 
exercising this sacred right. 


Mr. COLLINS of Georgia. Mr. Speak-


er, I yield myself such time as I may 


consume. 
A final statement of something I am 


about to submit for the RECORD, it is a 


Statement of Administration Policy. It 


says this: ‘‘In sum, several provisions 


of H.R. 4 violate principles of fed-


eralism and exceed the powers granted 


to Congress by the Constitution, and 


these provisions would likely be found 


unlawful if challenged. Accordingly, 


the administration opposes H.R. 4.’’ 
Mr. Speaker, I include in the RECORD 


this Statement of Administration Pol-


icy. 


STATEMENT OF ADMINISTRATION POLICY 


H.R. 4—VOTING RIGHTS ADVANCEMENT ACT OF 


2019 


(Rep. Sewell, D–AL, and 229 cosponsors) 


The Administration opposes passage of 


H.R. 4, the Voting Rights Advancement Act 


of 2019. H.R. 4 would amend the Voting 


Rights Act (VRA) of 1965 by imposing a new 


coverage formula and transparency obliga-


tions on States and local jurisdictions re-


garding their elections. These amendments 


raise serious policy concerns because the 


Federal Government would be granted exces-


sive control over State and local election 


practices. Additionally, the Supreme Court 


has already held similar restrictions imposed 


by Congress on States and localities to be 


unconstitutional. 
No individual should be denied or deterred 


from exercising his or her right to vote. Fed-


eral law protects against voting discrimina-


tion, allows judicial review of State and 


local voting laws, and establishes 


preclearance requirements. H.R. 4 would 


overreach by giving the Federal Government 


too much authority over an even greater 


number of voting practices and decisions 


made by States and local governments with-


out justifying the current needs for such 


policies. 


Section 3 of H.R. 4 would amend the VRA 


by setting forth a new coverage formula that 


subjects certain States and local subdivi-


sions to Federal preclearance requirements 


before undertaking certain election activi-


ties. For example, the coverage formula 


would place restrictions on States with ‘‘15 


or more voting rights violations [that] oc-


curred in . . . the previous 25 calendar 


years.’’ Once a State or locality is covered 


by the formula, it would need permission 


from the Attorney General or Federal courts 


before conducting certain election activities 


prescribed by the bill. 


In striking down the VRA’s prior coverage 


formula, the Supreme Court held that al-


though ‘‘[o]ur country has changed, and 


while any racial discrimination in voting is 


too much, Congress must ensure that the 


legislation it passes to remedy that problem 


speaks to current conditions.’’ Shelby County 


v. Holder, 570 U.S. 529, 557 (2013). Accordingly, 


the coverage formula set forth in section 3 of 


H.R. 4 that ‘‘imposes substantial federalism 


costs’’ on States must therefore be tailored 


to ‘‘current needs.’’ Id. at 540, 553 (internal 


quotation marks omitted). Instead, section 3 


continues to permit reliance on potentially 


decades-old data—incidents dating as far 


back as 25 years—as a justification for im-


posing a preclearance requirement. 


Additionally, section 4 of H.R. 4 would cre-


ate a new ‘‘Practice-Based Preclearance’’ 


standard, which would automatically subject 


certain election laws to Federal 


preclearance, thereby raising significant pol-


icy concerns. This section would, among 


other things, prejudice Federal law against 


State and local voter integrity efforts, such 


as voter ID laws, and even impose require-


ments on routine administrative actions 


that include changing voting locations. 


Finally, H.R. 4 would amend the VRA by 


imposing additional transparency require-


ments regarding certain election activities 


in Federal, State, and local jurisdictions. 


Section 5 of H.R. 4 raises constitutional con-


cerns because its broad language would 


interfere with State and local elections be-


yond the powers afforded by the Elections 


Clause. Specifically, section 5 would require 


notice of demographic information related to 


‘‘any change in the constituency that will 


participate in an election for Federal, State, 


or local office.’’ This broad language would 


impose notice requirements on States that 


make redistricting changes despite no Fed-


eral election involvement. By doing so, H.R. 


4 would impermissibly grant Congress au-


thority beyond what is authorized by the 


Elections Clause, and therefore section 5 


would likely be found unconstitutional. 


In sum, several provisions of H.R. 4 violate 


principles of federalism and exceed the pow-


ers granted to Congress by the Constitution, 


and these provisions would likely be found 


unlawful if challenged. Accordingly, the Ad-


ministration opposes H.R. 4. 


If H.R. 4 were presented to the President, 


his advisors would recommend that he veto 


it. 


Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 


b 1100 


Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from 


Washington (Ms. JAYAPAL). 


Ms. JAYAPAL. Mr. Chairman, I am 


so proud today to stand here to support 


H.R. 4, the Voting Rights Advancement 
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Act. And I want to congratulate my in-


credible colleague Congresswoman SE-


WELL for her leadership. 
When Congress passed the Voting 


Rights Act of 1965, it was a recognition 


that systemic discrimination based on 


race continued to deny people the right 


to vote. And as an organizer, I under-


stand the Voting Rights Act as a vic-


tory that was hard fought by Black ac-


tivists like Fannie Lou Hamer and Ella 


Baker and, of course, our esteemed col-


league Representative LEWIS, who de-


voted their lives to fighting for the 


right to vote. And it was a victory of 


the movement that recognized that 


this right to vote is absolutely funda-


mental to our concept and our actual-


ization of democracy. 
Unfortunately, we have not followed 


with the same courage. Instead, since 


2013, States have enacted laws that 


have suppressed voting rights across 


the country, and today, half of the 


country faces stricter voting regula-


tions than they did 9 years ago. 
If we want a true democracy, Mr. 


Speaker, we must protect the right to 


vote for all, and this bill is critical to 


doing that. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentleman from Mary-


land (Mr. HOYER), the distinguished 


majority leader. 
(Mr. HOYER asked and was given 


permission to revise and extend his re-


marks.) 
Mr. HOYER. Mr. Speaker, I thank 


the chairman of the Judiciary Com-


mittee for yielding me time, and I 


thank him for his leadership. And, of 


course, I thank TERRI SEWELL, who is 


from Selma, Alabama, who has been a 


fighter for voting rights all of her life. 


I thank her for sponsoring this bill 


along with myself and so many others. 
It was in Selma in 1965 that another 


friend and one of our dearest col-


leagues, JOHN LEWIS, was nearly beaten 


to death for having the audacity to de-


mand the right to vote, the right to 


register, the right to participate in a 


meaningful way in our democracy. 


That year, after that Bloody Sunday in 


March of 1965 and the later march to 


Montgomery that followed soon after, 


Congress enacted the Voting Rights 


Act to protect against voter suppres-


sion and voter disenfranchisement. 
One of its core provisions required 


that the Federal Justice Department 


preclear any changes to voting rules in 


jurisdictions that have a history of dis-


crimination and voter suppression. Let 


me, as an aside say, that these elec-


tions are Federal elections, so very 


frankly, my constituents have an in-


terest in making sure that constitu-


ents of every other district have an op-


portunity to have their voice heard. 
This is not a State’s rights issue, as 


the administration puts forth. This is 


an issue of America’s values as a de-


mocracy, which is that all Americans— 


and that was not always the case, we 


had to amend the Constitution of the 


United States in order to effect that 


end—that all Americans have the right 


and ought to be facilitated in exer-


cising that right to vote. 
Sadly, we know that, notwith-


standing the 13th, 14th, and 15th 


Amendments, State after State, juris-


diction after jurisdiction, not solely in 


the south, adopted policies aimed at 


preventing the exercise of the fran-


chise, of preventing the ability to reg-


ister to vote and to neuter the vote 


being cast by redistricting efforts that 


in effect put people in a place where 


they could not elect the person of their 


choice. 
As a result, millions of Americans 


after the Voting Rights Act was adopt-


ed were finally able to vote and have 


their voices heard in their democracy. 


However, we ought to be chastened as 


we consider this legislation in knowing 


that for 100 years after the 13th, 14th, 


and 15th Amendments were adopted, 


for 100 years, for a century, it was still 


necessary for the JOHN LEWISes and the 


Martin Luther Kings to march. Some 


gave their lives to redeem that promise 


that so many gave their lives to en-


sure. 
Unfortunately, the Supreme Court 


struck down the formula for that 


preclearance process in 2013 and 


charged Congress with updating it. We 


have responded this day to that charge. 


Under the previous Republican-led Con-


gress, that charge was ignored. 
Again, I would ask my colleagues on 


the Republican side of the aisle to 


think of their failure to act. Ronald 


Reagan said to Gorbachev, ‘‘Tear down 


this wall.’’ 
Today, we have an opportunity to 


tear down the wall of discrimination 


and exclusion to millions of Americans 


who have been confronted with policies 


that make it more difficult for them to 


vote. 
I hope the Senate will join us in tear-


ing down this wall of discrimination, 


oppression, and exclusion. I continue to 


believe that the decision made by the 


Supreme Court was a bad decision, 


which did not reflect the reality of the 


success of the preclearance provisions 


in the Voting Rights Act. 
Indeed, Justice Ginsburg pointed out 


in her dissent that, ‘‘Throwing out 


preclearance when it has worked and is 


continuing to work to stop discrimina-


tory changes is like throwing out your 


umbrella in a rainstorm because you 


are not getting wet.’’ 
Today, the Democratic-led House will 


vote to restore the full force of the 


Voting Rights Act. And I hope every 


Republican will join us if they want to 


ensure that discriminatory practices 


do not prevent citizens from voting. 
We have given this bill the designa-


tion of H.R. 4. I said in a press con-


ference a little time ago, H.R. 4, H.R. 


for the people. Whether you spell it F- 


O-R or F-O-U-R, this is for the people, 


for our democracy, for justice, for in-


clusion. We have given this bill the des-


ignation of H.R. 4, appropriately, be-


cause it is one of our most important 


pieces of legislation. Along with H.R. 1, 
the For the People Act, which con-
tained a number of provisions strength-
ening ballot access, making voter reg-
istration automatic, and expanding 
early voting, H.R. 4 is part of the 


Democrats’ effort to protect Ameri-


cans’ fundamental right to vote. 
H.R. 4, my colleagues, restores the 


full protections of the Voting Rights 
Act. As you take your card and con-
template putting it in the slot and 
pushing either the green button or the 
red button, reflect upon those who 
died, not only in the civil rights move-
ment, but those who died on foreign 
shores defending freedom and democ-
racy. Because as you vote today, you 
will be voting to defend or to ignore 
the fundamental formula for democ-
racy, which is having people’s votes 
count. 


By updating the preclearance for-
mula requiring reasonable public no-
tice before changes to voting laws or 
regulations; permitting the Attorney 
General to request the presence of elec-
tion observers anywhere there is a 
threat of racial discrimination at the 
ballot box—these are not just State 
elections, I tell my friends; these are 
elections, which impact my constitu-
ents in your State and every other 
State, when they elect Members of 
Congress, in the United States Sen-
ate—and increasing accessibility and 
protections for Native Americans and 
Alaska-native voters. 


Again, I want to thank Representa-
tive SEWELL for her leadership in this 
effort and JOHN LEWIS and so many 
other heroes; my friend JIM CLYBURN, 
the Democrat whip, who fought for vot-
ing rights; for all those of African 
American descent who fought for vot-
ing rights; for Native Americans, the 
first two women of whom we have in 
the Congress now. 


I thank Chairman NADLER for work-
ing closely with TERRI SEWELL and oth-
ers to strengthen this legislation by in-
cluding language to ensure that juris-
dictions that purge voter rolls or re-
duce early voting opportunities are 
subject to preclearance requirements. 


It is very nice to say, Well, you can 
file a suit after the election is over. 
You may not have the money to do 
that, and, in any event, it is a fait 
accompli. It is too late. That is why 
preclearance has been honored for half 
a century, and that is why it is so sad 
that the Supreme Court set it aside. 


And, of course, I want to thank, one 
more time, my dear friend, JOHN 
LEWIS, who throughout his lifetime has 
held up the beloved community. Voting 
rights is part of that beloved commu-
nity. In Selma 54 years ago, JOHN 
risked his future, his life and his limb, 
so every American could cast a vote. 


Today 434 of us ought to join JOHN 
LEWIS, not walking across the bridge 
with Alabama troopers waiting to beat 
us and confront us, but to that little 
box where we have the right to vote. 
Nobody can stop us from voting in that 
box today. Let’s make sure that no-
body stops any of our fellow Americans 
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from putting their card in that voting 


slot and making democracy all that 


our Founders promised it to be. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker I yield 1 


minute to the gentleman from New 


York (Mr. JEFFRIES). 
Mr. JEFFRIES. Mr. Speaker, the 


right to vote is precious and central to 


the integrity of our democracy. It is 


not a Democratic issue or a Republican 


issue. It is an American issue. 
The Republican party used to support 


the unfettered right to vote. In fact, 


every single time the Voting Rights 


Act has been reauthorized, it was 


signed by a Republican President: 1970, 


Richard Nixon; 1975, Gerald Ford; 1982, 


Ronald Reagan; 2006, George W. Bush. 


The unfettered right to vote should be 


a bipartisan issue, but the party of Lin-


coln is gone. The party of Reagan is 


gone. The party of McCain is gone. 


Voter suppression is not a legitimate 


electoral tactic. It is a stain on our de-


mocracy, and it must be crushed. 
Vote ‘‘yes’’ on H.R. 4. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I yield myself such time as I may 


consume. 
Mr. Speaker, I would just like to re-


mind those of us voting, we can like 


this bill or not like this bill, but this is 


not a reauthorization of the Voting 


Rights Act. This is in addition to, and 


it is something we have talked about 


on our side. 
We appreciate the debate going on, 


but just as a clarification, we are not 


reauthorizing the Voting Rights Act. 


The sections that are already there are 


still going to be there, they are perma-


nently enshrined, and we are not going 


to be changing that. This is a different 


part of that, and we would just like to 


make that clear. 
Mr. Speaker, I reserve the balance of 


my time. 


b 1115 


Mr. NADLER. Mr. Speaker, may I in-


quire how much time remains on each 


side. 
The SPEAKER pro tempore. The gen-


tleman from New York (Mr. NADLER) 


has 10 minutes remaining. The gen-


tleman from Georgia (Mr. COLLINS) has 


20 minutes remaining. 
Mr. NADLER. Mr. Speaker, I would 


simply comment that this is a restora-


tion of the previously authorized Vot-


ing Rights Act before the Supreme 


Court did its dastardly deed. 
Mr. Speaker, I yield 1 minute to the 


gentleman from Louisiana (Mr. RICH-


MOND). 
Mr. RICHMOND. Mr. Speaker, I 


thank the chairman for yielding. 


Let me just pick up where they left 


off. Whether it is a reauthorization, 


whether it is a restoration, it does not 


matter. What this is, is fixing the stain 


on America that prohibited and 


stopped African Americans and other 


minorities from voting. 


I rise today torn because, on the one 


hand, I am elated that this House is fi-


nally moving H.R. 4 so that we can pro-


tect the right to vote, but on the other 


hand, I am disappointed because we 


have to do it by ourselves, that this is 


not a bipartisan effort to ensure the 


precious right to vote. 
Many people may say that it is a bur-


den on the States. What about the bur-


den that the States put on us? 
In the spirit of Goodman, Chaney, 


and Schwerner, who were killed so that 


I could vote, and JOHN LEWIS and oth-


ers who crossed the Edmund Pettus 


Bridge, who were beaten so that I can 


vote, Mr. Speaker, I rise today to ask 


for everyone to support H.R. 4. We 


should join hands and do it together. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from Texas 


(Ms. GARCIA). 
Ms. GARCIA of Texas. Mr. Speaker, I 


thank Chairman NADLER for yielding. 
I support this bill and its efforts to 


protect access to the ballot box and ad-


vance justice and democracy for all, in-


cluding Latinos, which represent 77 


percent of my district. 
Enfranchising minority voters will 


strengthen our democracy because 


when all eligible voters can exercise 


their right, our government works bet-


ter by living up to its ideals of ‘‘we the 


people.’’ 
This bill aims to maintain elections 


free, fair, and accessible to all eligible 


voters. 
Congress must pass the Voting 


Rights Advancement Act to restore our 


ability to prevent voter discrimina-


tion. We are all equal at the ballot box, 


and this bill aims to make sure that 


that is a reality today, tomorrow, and 


every day. 
Mr. Speaker, I urge my colleagues to 


join me in support of H.R. 4. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from Geor-


gia (Mrs. MCBATH). 
Mrs. MCBATH. Mr. Speaker, I thank 


the chairman for yielding. 
I rise in support of H.R. 4, the Voting 


Rights Advancement Act, led by our 


esteemed colleague, Representative SE-


WELL. 
During the civil rights movement, I 


was the child in the stroller at the 


March on Washington. My father 


served as the Illinois branch president 


of the NAACP for over 25 years, and I 


was raised to always fight for what is 


right and just, to stand up for those 


who do not always have a voice. 
My father planned marches to 


strengthen our voting rights. I can still 


picture him presiding over meetings at 


our kitchen table, our house filled with 


poster boards and preparations and 


hope. 
When it comes to voting rights, my 


father’s work is still unfinished. Today, 


I am so proud that we are taking this 


step toward completing that work. 
Mr. Speaker, I ask my colleagues to 


join me in supporting the Voting 


Rights Advancement Act. 


Mr. COLLINS of Georgia. Mr. Speak-


er, I have made my statements very 


clear on this, and I will continue to do 


so. For people who have really strug-


gled with and want to be a part of this, 


I am also going to say that this is a 


time when we can reach out occasion-


ally across the aisle, and I can help my 


chairman with a little bit of time. 
Mr. Speaker, I yield 2 minutes to the 


gentleman from South Carolina (Mr. 


CLYBURN). 
Mr. CLYBURN. Mr. Speaker, I thank 


the gentleman from Georgia (Mr. COL-


LINS) for yielding me the time. 
I have been thinking a lot this morn-


ing about my growing up in South 


Carolina. I still remember as a young 


man driving in a driving rain from 


Charleston, South Carolina, going up 


to the little town of Kingstree in Wil-


liamsburg County, which I now rep-


resent here in this body. 
On that day, Martin Luther King, Jr., 


was coming to Williamsburg County to 


extol the necessity of voting to all of 


us. I will never forget his theme that 


day, ‘‘march to the ballot box.’’ 
It was just a few months after the 


1965 Voting Rights Act had been passed 


into law, and that law has been re-


newed time and time again throughout 


the years. But several years ago, the 


Supreme Court took a look at the law 


and decided that the formula that had 


been used in section 4 should be up-


dated. 
This bill, thanks to the work of 


TERRI SEWELL from Alabama and 


MARCIA FUDGE from Ohio, we have had 


17 hearings around the country, eight 


by the Judiciary Committee—I thank 


Chairman NADLER so much for that— 


and nine by MARCIA FUDGE’s com-


mittee. We have wrapped all of those 


findings into one bill because we are 


adhering to what Chief Justice Roberts 


asked us to do: update the formula. 
We have updated the formula. We are 


putting it on the floor today, and I do 


believe that this piece of legislation is 


deserving of bipartisan support. 
I can remember when this voting 


rights bill would pass both houses 


unanimously. Let’s do that today and 


demonstrate that we are making this 


democracy work for all. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from New 


York (Mrs. CAROLYN B. MALONEY). 
Mrs. CAROLYN B. MALONEY of New 


York. Mr. Speaker, I rise in strong sup-


port of H.R. 4 for the people, the Vot-


ing Rights Advancement Act. I thank 


my colleagues, Representatives SE-


WELL, FUDGE, NADLER, and many oth-


ers, for their extraordinary work on 


this critical legislation that protects 


the most basic and fundamental of 


American rights, the right to vote. 
Ever since the 2013 Supreme Court 


Shelby decision threw out the 


preclearance requirement, under-


mining the Voting Rights Act, States 


and localities with histories of racial 


injustice have again started discrimi-


natory voting practices, like requiring 


IDs, which is particularly harmful to 
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Hispanic voters; moving voting places 


so it is more difficult to vote; and 


many other steps that disenfranchise 


countless Americans, particularly men 


and women of color. 
This bill restores the Voting Rights 


Act in its entirety, repeals the Shelby 


decision, and gives the Federal Govern-


ment the tools to hold local election 


officials accountable for discrimina-


tory practices that deny Americans of 


this fundamental right. 
So many brave Americans have made 


the ultimate sacrifice to protect this 


right for our people. By passing this 


legislation, we honor their sacrifice by 


protecting the right to vote for every 


single citizen. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentleman from Texas 


(Mr. CASTRO). 
Mr. CASTRO of Texas. Mr. Speaker, 


the right to vote in our Nation is fun-


damental to our democracy, and that 


right to vote continues to come under 


assault. 
States with a history of denying and 


blocking the right to vote, like my 


home State of Texas, are no longer 


held in check by the preclearance re-


quirement of the Voting Rights Act. 


Worried that changing demographics 


erode their political power, Texas lead-


ers continue to make voting more dif-


ficult for Latinos and other commu-


nities of color. 
For example, since the Shelby case, 


the Texas secretary of state attempted 


to purge nearly 100,000 foreign-born 


U.S. citizens from voter rolls; the 


Texas Legislature restricted mobile 


voting sites designed to make voting 


more convenient; at least 750 polling 


locations have been closed, more than 


any other State; a voter ID law went 


into effect that a Federal judge later 


ruled was enacted to intentionally dis-


criminate against Black and Latino 


voters. 
Mr. Speaker, this legislation is im-


portant to protect every American’s 


right to vote, and I urge my colleagues 


to support it. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from Wis-


consin (Ms. MOORE). 
Ms. MOORE. Mr. Speaker, I thank 


the gentleman from New York (Mr. 


NADLER) for yielding. 
The Voting Rights Act of 1965 was a 


direct response to evidence of signifi-


cant and pervasive racial discrimina-


tion across the country. 
My home State of Wisconsin really 


has suffered under the Supreme Court 


decision of 2013. After that ruling, 


then-Governor Scott Walker, someone 


I had been fighting since 1990 to pre-


vent him from enacting an onerous 


voter ID law, he prevailed in 2016. 
The very first year that that voter ID 


law was enacted was in 2016. According 


to a study done by the University of 


Wisconsin, between 12,000 and 23,000 


registered voters in Madison and Mil-
waukee, and as many as 45,000 state-
wide, were deterred from voting by the 


ID law. The President, of course, won 


our State by a mere 23,000 votes. 
Mr. Speaker, it is important and im-


perative that we restore enforcement 


of the Voting Rights Act. I urge my 


colleagues to vote for this great legis-


lation. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from Cali-


fornia (Ms. LEE). 
Ms. LEE of California. Mr. Speaker, I 


thank the chairman for yielding and 


bringing H.R. 4 to this floor. 
I would like to thank Congress-


woman TERRI SEWELL for her very con-


sistent efforts to restore the vote and 


also our Chairwoman MARCIA FUDGE of 


the Subcommittee on Elections for 


holding hearings throughout the coun-


try, which actually established the 


foundation for this bill. 
The 1965 Voting Rights Act repaired 


damage in our communities whose vot-


ing rights were denied. Dr. Martin Lu-


ther King once said he saw that as a 


great step forward. 
However, in 2013, the Supreme Court 


gutted the Voting Rights Act in the 


Shelby v. Holder decision. As a result, 


the Nation saw nearly 20 percent fewer 


polling locations and 17 million voters 


purged from voting rolls in States with 


patterns of voter suppression. This is 


especially true for communities of 


color, whose votes have been silenced 


over the years due to this disastrous 


Court decision. 
Voting is the backbone of our democ-


racy and something that every Amer-


ican should have the right to access. 
I was born and raised in El Paso, 


Texas, and I vividly remember the de-


nial of full citizenship of African Amer-


icans. 
Mr. Speaker, we need a system that 


is strong, free, and fair. I urge my col-


leagues to move forward in a bipartisan 


way and pass H.R. 4. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the gentlewoman from 


Michigan (Mrs. LAWRENCE). 
Mrs. LAWRENCE. Mr. Speaker, I 


stand today as the chair of the Wom-


en’s Caucus and as a member of the ex-


ecutive board of the Congressional 


Black Caucus, and I stand in strong 


support of H.R. 4, the Voting Rights 


Advancement Act. 
These repeated attacks on our right 


to vote have severely undermined the 


people’s fundamental voting rights, 


which are the principles of our democ-


racy. 
H.R. 4 helps protect citizens’ ability 


to register to vote and provides real en-


forcement so that marginalized com-


munities, like women who celebrate 


their 100th year to vote and African 


American communities, will have prop-


er access to the ballot box. 
The right to vote is the cornerstone 


of our democracy, and we must ensure 


that every eligible American voter has 


the ability to have their vote heard. 
Mr. Speaker, I urge my colleagues to 


vote ‘‘yes.’’ 


b 1130 


Mr. COLLINS of Georgia. Mr. Speak-


er, I reserve the balance of my time. 
Mr. NADLER. Mr. Speaker, may I in-


quire how much time each side has left. 
The SPEAKER pro tempore. The gen-


tleman from New York has 2 minutes 


remaining. 
The gentleman from Georgia has 18 


minutes remaining. 
Mr. NADLER. Mr. Speaker, I yield 1 


minute to the distinguished gentle-


woman from Florida (Ms. FRANKEL). 
Ms. FRANKEL. Mr. Speaker, voting 


is the cornerstone of our democracy. It 


has been a hard-fought right. We must 


ensure that every American that is eli-


gible to vote can make their voice 


heard. 
This right has been trampled on after 


the Shelby County v. Holder Court de-


cision, which has unleashed a flood of 


State and local voter suppression laws, 


silencing targeted voters, particularly 


communities of color. 
In my home State of Florida, laws 


and policies have cut back early vot-


ing, established English-only ballots, 


and are now trying to thwart efforts to 


restore voting rights to ex-felons, hurt-


ing access to the ballot box for Florid-


ians. 
H.R. 4 will push back against sup-


pressive voting laws, restoring the 


great equalizer for democracy and for 


our people. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I continue to reserve the balance of 


my time. 
Mr. NADLER. Mr. Speaker, we have 


only one remaining speaker, who will 


be our closing speaker, so the gen-


tleman from Georgia may wish to close 


for his side. 
Mr. Speaker, I reserve the balance of 


my time. 
Mr. COLLINS of Georgia. Mr. Speak-


er, I yield myself such time as I may 


consume to close. 
Mr. Speaker, I appreciate the oppor-


tunity at the time we have laid this 


out. There have been exhaustive hear-


ings on this. 
Our objection to this is not about 


anything else except that we feel the 


wording of this and the way this bill is 


laid out is not good for our country, 


much of it will not be held up and will 


not have its intended consequences. 
I am one who believes and has a 


State that has been very active in see-


ing our minority rolls and our minor-


ity voting participation increase dra-


matically over the last 4 or 5 years, 


after, even, the Shelby decision. 
That is an undisputed fact; although, 


many times, it has been disputed in 


many public speeches saying Georgia is 


going backwards. We are not. Georgia 


is going forward and had many, many 


successes over the last little bit en-


couraging minority voting. From my 


perspective, that is exactly what we 


are supposed to be doing. 


VerDate Sep 11 2014 02:25 Dec 07, 2019 Jkt 099060 PO 00000 Frm 00028 Fmt 0636 Sfmt 0634 E:\CR\FM\K06DE7.033 H06DEPT1S
S


pe
nc


er
 o


n 
D


S
K


B
B


X
C


H
B


2P
R


O
D


 w
ith


 H
O


U
S


E







CONGRESSIONAL RECORD — HOUSE H9325 December 6, 2019 
So, simply, as we have looked at it, 


we must move forward with ways that 
we make sure every person who wants 
to vote has the ability to vote and does 
so in a proper and legal way. That has 
never been a discussion from our side. 
My only objection here is the way this 
goes about it. 


And there have been many other 
issues that we have brought up on nu-
merous, numerous occasions about how 
this could actually have adverse effects 
across the country, especially if people 
wanted to really mess with our voting 
system and play it for political gain. 
That is not a discussion that we are 
having right here because we have had 
this in multiple hearings up to this 
point. 


So I think, for the voter who looks 
today, this is something that is going 
forward with a good-hearted attempt. I 
will never question the motivations of 
what is happening here. I just question 
the very fact of what words are on 
paper. 


We do not, in this body, vote on 
ideas. We do not vote on thoughts. We 
vote on words on paper. And the words 
on paper here do not fulfill what is 
being said about this bill. 


With that said, I would ask that we 
vote ‘‘no.’’ There are plenty of opportu-
nities for us to continue to work on 
this, just not in this current situation. 
I respectfully request that people 
would vote ‘‘no’’ and that we move for-
ward with something that actually pos-
sibly could work at a future date. 


But from the majority side, this has 
nothing to do with people voting or not 
voting. We want everyone to vote and 
everyone to participate, but we want to 
do so in a fair and legal way. 


This is something that we actually 
think would actually hurt that in the 
long run as we go forward. That is why 
we are asking that this be voted down, 
will not support it today, and, along 
with the administration, who has said 
that it will be vetoed if it does reach 
his desk, this is something we would 
rather find a way to have a bill that 
could suffice or could make the provi-
sions of this bill even stronger. This is 
not happening today. 


Mr. Speaker, I will ask for a ‘‘no’’ 
vote when this comes forward, and I 


yield back the balance of my time. 
Mr. NADLER. Mr. Speaker, I yield 


the balance of my time to the gentle-


woman from California (Ms. PELOSI), 


the distinguished Speaker of the 


House. 
Ms. PELOSI. Mr. Speaker, I thank 


the gentleman for yielding, Mr. NAD-


LER, the distinguished chair of the Ju-


diciary Committee. I thank him for his 


leadership in bringing this important 


opportunity for America to the floor of 


the House today. 
I commend Congresswoman TERRI 


SEWELL for her tremendous leadership, 


the gentlewoman from Alabama, who 


knows this subject well, personally, 


geographically, and officially, now, as 


a leading member of the House of Rep-


resentatives. I thank her for her lead-


ership. 


I thank Congresswoman MARCIA 


FUDGE for holding field hearings from 


Alabama to Arizona on this urgent 


issue of voting rights. That scope of 


Alabama to Arizona is not alphabeti-


cally a big range, but, geographically 


and experiencewise, it is. 
And to Congressman JOHN LEWIS, the 


conscience of the Congress, what an 


honor it is for each and every one of us 


to serve with him, to call him col-


league and, in many cases, to call him 


friend. He is a civil rights hero of the 


House, whose Voter Empowerment Act 


was the backbone of H.R. 1, the For the 


People Act. 
Because there is some resistance on 


the side of the aisle here to our reduc-


ing the role of dark money in politics, 


which is a significant part of H.R. 1, we 


pulled out H.R. 4 as its own vehicle on 


the floor, and I thank all the House 


Democrats who came to Congress com-


mitted to restoring the right to the 


ballot, reflected in our naming of this 


legislation, H.R. 4, one of our top prior-


ities. 
And I say Democrats, but it saddens 


me to hear the distinguished ranking 


member’s comments about this legisla-


tion and urging a ‘‘no’’ vote on the Re-


publican side, because I was leader 


when we passed the Voting Rights Act 


that the Court sent us back to the 


drawing board on. 
At that time, we had around 400 votes 


in the House of Representatives, up-


wards of 395, 400 votes, a completely bi-


partisan vote to pass that bill; and it 


was unanimous in the United States 


Senate, not partisan in any way. And 


we have come to a place where the 


Court said you need to do this or thus. 
We followed Justice Roberts’ guid-


ance; and now, with the improvements 


insisted upon by Justice Roberts, the 


Republicans have gone from being part 


of a nearly 400-vote majority on the 


bill to, hopefully, not being unani-


mously against it, but we will see. 
Mr. Speaker, nearly 55 years ago, 


President Lyndon Johnson came to the 


House of Representatives. He came on 


the House floor to urge passage of the 


Voting Rights Act ‘‘for the dignity of 


man and the destiny of democracy.’’ 
He declared: ‘‘This was the first na-


tion in the history of the world to be 


founded with a purpose. . . . ‘All men 


are created equal.’ 
‘‘Those are not just clever words. . . . 


In their name, Americans have fought 


and died for two centuries. . . . Those 


words are a promise to every citizen 


that he shall share in the dignity of 


man.’’ 
He continued: ‘‘Our fathers believed 


that if this noble view of the rights of 


man was to flourish, it must be rooted 


in democracy . . . the right to choose 


your own leaders. The history of this 


country, in large measure, is the his-


tory of the expansion of that right to 


all of our people.’’ 
Yet, a half century later, the con-


stitutional right of all Americans to 


determine their leaders and the destiny 


of our democracy is under great assault 


from a brazen, nationwide voter sup-
pression campaign. 


Since the Shelby v. Holder decision, 23 
States—maybe more—have enacted 
voter suppression laws, including voter 
purges, strict ID requirements, poll 
closures, and vote intimidation, deny-
ing millions their voices by their vote. 


The record compiled by the commit-
tees shows that the counties with the 
worst histories of voter suppression 
doubled down on their discrimination 
during this time, purging 17 million 
voters from the rolls between 2016 and 
2018 alone, primarily people of color. 


Today, the House is honoring our Na-
tion’s sacred pledge—all are created 
equal—by passing H.R. 4, the Voting 
Rights Advancement Act. 


This bill restores the Voting Rights 
Act’s strength to combat the clear re-
surgence of voter discrimination un-
leashed by Shelby by updating the data 
determining which States and prac-
tices are covered by the law. No longer 
will cynical politicians and States with 
dark histories of discrimination have a 
green light to freely continue their sys-
tematic suppression campaign. 


When President Johnson spoke on 
this floor, he said: ‘‘There must be no 
delay, no hesitation, and no com-
promise with our purpose. . . . We have 
already waited a hundred years and 
more, and the time for waiting is 
gone.’’ 


Indeed, it took the courage and the 
ultimate sacrifice of countless Ameri-
cans, including our own JOHN LEWIS, to 
secure the passage of the Voting Rights 
Act. Honoring and strengthening that 
legacy is essential to our democracy. 
We want to be sure that everyone who 
is eligible to vote can vote and that 
that person’s vote is counted as cast. 


Today, too, the time for waiting is 
gone. We must pass this bill, which is a 
vote for civil rights, liberty, and jus-
tice for all. 


I thank Mr. NADLER, MARCIA FUDGE, 
and TERRI SEWELL, the author of this 
legislation, which she introduced now 
to the third Congress, for giving us the 
privilege to be part of honoring the 
pledge of our Founders: All are created 
equal. 


Mr. Speaker, I urge an ‘‘aye’’ vote on 
the bill. 


Mr. NADLER. Mr. Speaker, I yield 
back the balance of my time. 


Ms. BASS. Mr. Speaker, I rise today to sup-
port H.R. 4, the Voting Rights Advancement 
Act of 2019. 


This bill restores the full power of the Voting 
Rights Act, after the 2013 Supreme Court de-
cision in Shelby County v. Holder eviscerated 
it. It will also restore critical voting protections 
to ensure that discriminatory voter suppression 
laws do not block Americans from participating 
in the electoral process. 


The right to vote is fundamental to our de-
mocracy. During the civil rights movement, 
courageous Americans fought in the courts, 
marched, agitated, and gave the ‘‘last full 
measure of devotion’’ for all Americans to be 
able to exercise their precious right to vote. 
The bill includes provisions that promote trans-
parency by mandating reasonable public no-
tice for voting changes. It also grants the At-
torney General the authority to request the 
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presence of federal observers anywhere in the 
country to prevent voter suppression efforts 
and to address discrimination based on race 
in the voting process. In addition, this bill au-
thorizes a federal court to order States or ju-
risdictions to be covered under the Act when 
there are results-based violations, where the 
effect of a voting measure is racial discrimina-
tion in voting and blocking citizens from uti-
lizing their right to vote. 


For all these reasons and more, today, I am 
so proud to stand with my colleagues and 
members of the Congressional Black Caucus 
in support of the passage of H.R. 4, and want 
to send a special thank you to my colleagues 
Congresswoman TERRI SEWELL and Congress-
woman MARCIA FUDGE who have fearlessly 
and brilliantly led this fight in the House of 
Representatives. 


Ms. JOHNSON of Texas. Mr. Speaker, I rise 
in support of H.R. 4, the Voting Rights Ad-
vancement Act of 2019. This bill restores the 
full strength of the Voting Rights Act, after a 
2013 Supreme Court Decision gutted the Act. 
The result was a flood of voter suppression 
laws throughout the country. 


The possibility of restoring a democratic 
process that has stifled the black and brown 
vote in the U.S. deserves our support. We 
must never allow our constitutional rights to be 
diminished or even eliminated. 


In 2013, the Supreme Court decision, 
Shelby County v. Holder, struck down the ex-
isting formula that determined which states 
and political subdivisions were required to 
seek federal pre-approval for their voting-re-
lated changes. This was to ensure they did 
not discriminate against minority voters. The 
Supreme Court put the onus on Congress to 
enact a new formula, which resulted in States 
and political subdivisions not being required to 
seek preclearance unless ordered by a federal 
court. 


H.R. 4 restores the Section 5 preclearance 
process by including a new formula for cov-
erage that ensures that only States and juris-
dictions with a recent history of discrimination 
or use of voter suppression practices would be 
subject to review before implementing new 
voting laws or procedures. 


H.R. 4 protects the sacred rights of minority 
voters and helps identity discriminatory voting 
practices. Congress must protect our polls and 
support H.R. 4 to ensure the constitutional 
right to vote for every citizen of the United 
States. 


Ms. SEWELL of Alabama. Mr. Speaker, I in-
clude in the RECORD the following letters of 
support for H.R. 4. 


FAITH LEADER CALL ON CONGRESS TO 


RESTORE THE VOTING RIGHTS ACT NOW 


Voting is a sacred right and a cornerstone 


of democracy. We desperately need to pro-


tect every American’s right to vote—and 


right now this right is endangered by gaps in 


the law. Our spiritual ancestors in the Civil 


Rights Movement fought for the Voting 


Rights Act. We must honor their sacrifices 


today by passing the Voting Rights Advance-


ment Act.—Rev. Dr. Jennifer Butler, CEO, 


Faith in Public Life 
We stand on the shoulders of so many in 


our nation who have shown courage and re-


sistance to realize their right to vote, who 


have fought tirelessly to make sure America 


lives up to its full potential. Voting is a cru-


cial part of what we must do to hold our 


elected officials—to hold America—account-


able to not just the dream that Rev. Martin 


Luther King, Jr. laid out for us, but also the 


promise that America has held since its be-


ginnings. Yes, it’s a promise historically 


marred by injustice, but it is the promise of 


a better way. It is a sin and a shame to wit-


ness how voting rights have been suppressed 


and denied since 2013. Voting is a way that 


we claim the freedom that we have in Amer-


ica. Our most urgent request to Congress is 


the same as that made by MLK over 40 years 


ago: give us the ballot.—Rev. Dr. Leslie 


Copeland-Tune, Chief Operating Officer, Na-


tional Council of Churches 
By our own admission, within our most 


precious documents, we acknowledge that 


ALL people are part of God’s creation and 


that we are one nation under God. As such, 


our democracy says that every citizen should 


be respected regardless of sex, race, national 


origin, etc. and that the government is ac-


countable to defend and protect the rights of 


its public, its citizens. The most precious na-


ture of America society is the right to vote. 


We have the dignity of citizenship rights; 


laws are necessary to defend that dignity 


and those rights, unobstructed, so citizens 


can enjoy voting and electing their offi-


cials.—Imam Dr. Talib M. Shareef, USAF- 


Retired, President, Masjid Muhammad, The 


Nation’s Mosque 
My faith teaches that every person is im-


bued with dignity, and in a secular democ-


racy our vote is an indicator of that worth. 


Voter suppression and intimidation is a fa-


miliar, age-old practice of marginalizing peo-


ple in poverty and people of color. A demo-


cratic system that suppresses the vote of any 


citizen is not only unconstitutional, it is de-


humanizing. This dehumanizing must stop! 


Our nation is better than this. A significant 


step forward would be to pass a 21st Century 


Voting Rights Act now. This cannot wait. It 


is the faithful and patriotic way forward.— 


Sister Simone Campbell, SSS, Executive Di-


rector of NETWORK Lobby for Catholic So-


cial Justice 
The United Methodist Church affirms the 


critical role of governments in protecting 


the rights of all people to free and fair elec-


tions. In particular, the Church support ef-


forts to dismantle policies and practices that 


disenfranchise communities of color and per-


petuate systemic injustice.’’—Rev. Dr. Susan 


Henry-Crowe, General Secretary, General 


Board of Church and Society of The United 


Methodist Church 
The Religious Society of Friends (Quaker) 


faith was founded on the belief in the equal-


ity of all. Voter suppression in the United 


States violates this central belief and we 


must work to assure everyone has the right 


to vote. We call on lawmakers across the na-


tion to take a stand against voter suppres-


sion and pass the Voting Rights Advance-


ment Act (H.R. 4).—Diane Randall, Execu-


tive Secretary, Friends Committee on Na-


tional Legislation 
The requirement of society to provide 


human dignity for all, which stands at the 


root of all theological traditions, strikes a 


blow at the very heart of the spurious argu-


ments made by those who want to prevent 


others from voting based on age, race, dis-


ability, or history of contact with the crimi-


nal justice system. As an organization that 


works with many who come from commu-


nities that have been historically subjected 


to all forms of discrimination, the National 


Religious Campaign Against Torture be-


lieves that the right to vote and to fully par-


ticipate in the democracy is a sacred right 


and one that should never be taken away 


from anyone, for any reason.—Rev. Dr. Ron 


Stief, Executive Director, National Religious 


Campaign Against Torture 
As Franciscans, our Christian faith teaches 


us that we must recognize each person as a 


gift from God, and that we must emphasize 


the importance of the essential humanity 


and dignity of each person. Pope Francis has 
called on us to ‘‘meddle in politics’’ and we 
interpret this concept as a requirement that 
all Americans must have an equal say in the 
public square. Therefore, we must imme-
diately call on Congress to pass the Voting 
Rights Advancement Act to ensure that all 
Americans are able to vote.—Patrick 
Carolan, Executive Director, Franciscan Ac-
tion Network 


At the National Council of Jewish Women, 
we are guided by the Jewish imperative to 
pursue tzedek, or justice. For justice to be 
realized, all eligible voters must have an op-
portunity to participate in the electoral 
process. Without access to the ballot, we 
can’t elect lawmakers who represent our 
communities and our needs. Congress must 
restore the full strength of the Voting 


Rights Act without delay.—Sheila Katz, 


CEO, National Council of Jewish Women 
It was when the collective voice of the peo-


ple cried out to the Lord in Exodus 3:9 that 


God hears and sent deliverance to Nation of 


Israel! Voting by the oppressed was the way 


black people could lift up their voices, cry 


out, and participate in creating a more just 


nation! Restoration of the Voting Rights Act 


so all voices are heard is essential to per-


fecting this nation and assuring that it does 


not return to and separate but unequal soci-


ety!—Rev. Reuben D. Eckels, Church World 


Service (CWS) 
Since voting is so fundamental to our de-


mocracy, all citizens should be committed to 


making it possible for everyone to exercise 


that right. The Voting Rights Advancement 


Act is critical to having a genuine represent-


ative democracy and to make sure that the 


most vulnerable populations are not 


disenfranchised from the democratic process. 


People of faith are concerned that the voice 


of the people be truly representative of all 


the people.—Bishop John Stowe, Bishop- 


President, Pax Christi USA 
In the Bible, we are reminded that ‘‘when 


justice is done, it brings joy to the right-


eous’’ (Proverbs 21:15). The Evangelical Lu-


theran Church in America (ELCA) under-


stands that justice is done when we live out 


our mutual responsibility for one another by 


guaranteeing our neighbor’s right to vote 


and participate freely and fully in society. In 


2013, the ELCA Churchwide Assembly, our 


denomination’s highest legislative author-


ity, adopted a social policy resolution titled 


Voting Rights to All Citizens. This resolu-


tion calls us to express concern for our na-


tion’s history of voter suppression from the 


Jim Crow era to the current climate of re-


strictive voter laws that create barriers to 


many people of color in their right to vote. 


This resolution calls on all part of this 


church to ‘‘promote public life worthy of the 


name’’ by speaking out as advocates and en-


gaging in local efforts such as voter registra-


tion and supporting legislation to guarantee 


the right to vote to all citizens. We support 


the Voting Rights Advancement Act (H.R. 


2978) as a key step in ensuring the voices of 


all citizens will be safeguarded and heard 


through its provisions which would help re-


instate guidelines that ensure protection 


through oversight and combat voter suppres-


sion.—Rev. Amy Reumann, Director of Advo-


cacy, Evangelical Lutheran Church in Amer-


ica 
The Presbyterian Church (U.S.A.) has been 


a long-time advocate for voting rights. We 


were deeply dismayed by the actions of the 


Supreme Court to void Section 5 of the Vot-


ing Rights Act. This decision left many peo-


ple of color vulnerable to discriminatory 


voting laws that have historically plagued 


communities of color. Voting is our right as 


U.S. citizens. Taking away or restricting 


one’s ability to exercise their voice at the 


polls is not only immoral; it is unconstitu-


tional. The actions of many states in passing 
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extremely restrictive voting laws are unjust 


and must be addressed. As the Rev. Dr. Mar-


tin Luther King, Jr. once stated, ‘‘injustice 


anywhere is a threat to justice everywhere.’’ 


Congress must stand on the side of justice 


and restore the Voting Rights Act.—Rev. 


Jimmie R. Hawkins, Director of the Pres-


byterian Church (USA), Office of Public Wit-


ness 
As Reform Jews, our teachings motivate 


our advocacy to protect voting rights and 


fight voter suppression. Rabbi Yitzhak 


taught, ‘‘A ruler is not to be appointed un-


less the community is first consulted,’’ (Bab-


ylonian Talmud Berochot 55a). Diminished 


federal voter protections and rampant voter 


suppression undermines the ability of all 


people, particularly communities of color, to 


participate in our democracy. It is time for 


Congress to restore those protections and 


pass the Voting Rights Advancement Act 


(H.R. 4/S. 561). Our faith’s commitment to 


political participation demands that Con-


gress pass this Shelby fix as a step towards 


ensuring that the whole community is rep-


resented.—Rabbi Jonah Dov Pesner, Reli-


gious Action Center of Reform Judaism 
Voting is at the heart of the democratic 


process. It is the most fundamental access 


point for individuals to have a voice in the 


public policy decision-making process that 


can shape the future of our local, regional 


and global collective life. As people of faith, 


we believe every vote is a voice, and every 


voices counts. It is unconscionable that we 


are entering the 2020 election season with 


fewer voting rights protections than we had 


in 1965. This signals an erosion of our democ-


racy that is a moral crisis. The right to vote 


is a national value that transcends partisan-


ship. It goes beyond political party identi-


fication to our core values as a nation and 


the centrality of a citizen’s free vote, not 


limited by the powers of money, social class 


and unequal access to voting. It is impera-


tive that we pass a fix for the damage done 


by the Supreme Court Shelby decision by re-


storing voter protections.—Sandra Sorensen, 


Director of Washington Office, United 


Church of Christ (UCC) 
The National Advocacy Center of the Sis-


ters of the Good Shepherd calls on Congress 


to pass the Voting Rights Advancement Act. 


We have seen over the last six years increas-


ing hostility to full voting rights for all 


Americans since the U.S. Supreme Court 


partially struck down the Voting Rights Act. 


We have seen new barriers put up to restrict 


the number of voters of color, suppressing 


the full American voice and skewing our re-


sponse to important civil and human rights 


issues in need of our attention. As people of 


faith, we are called to liberate the oppressed 


and marginalized. Please restore the vote.— 


Lawrence E. Couch, Director, National Advo-


cacy Center of the Sisters of the Good Shep-


herd 
It is clearer than ever today that democ-


racy is a process, not a static state. Democ-


racy requires care, investment, and vigilance 


to ensure all voices are represented. The 


shameful history of racism in U.S. voting 


systems is not over, and new approaches de-


signed to restrict certain communities’ ac-


cess to a free and fair vote cannot be toler-


ated. The federal government must act now 


to reinstate and expand protections of voting 


rights for all people.—Joyce Ajlouny, Gen-


eral Secretary, American Friends Service 


Committee 
The right to vote without any impedi-


ments or obstructions is one of the most 


basic privileges of our democracy belonging 


to all age-eligible American citizens regard-


less of race, religion, or gender orientation. I 


call upon our Senate and House to protect 


this sacred right which is critical for the de-


fense of all our other rights and privileges.— 


Rev. Dr. Jeffrey Haggray, American Baptist 


Home Mission Societies 


American Baptist Churches, USA have offi-


cially advocated for voter rights for many 


decades and we continue ‘‘. . . to declare the 


right to vote to be a basic human right, and 


support programs and measures to assure 


this right. The right of citizenship in a na-


tion, to participate in the political process, 


to form political parties, to have a voice in 


decisions made in the political arena are 


basic undeniable human rights. The Bible 


teaches us that all humanity is created in 


God’s image and that we are all valuable in 


God’s sight.’’—Dr. C. Jeff Woods, Acting Gen-


eral Secretary, American Baptist Churches, 


USA 


We are the church, the body of Christ in 


this world, at this time. We need to stop the 


racist suppression of the votes of people of 


color. Denying people their right to vote is 


counter to the will of God. This is especially 


true when rich and powerful interests seek 


to deny people who have been historically 


marginalized from shaping our society. We 


need to change our policies and our laws to 


make voting a concrete reality for all of 


God’s children.—Rev. Ms. Paula Clayton 


Dempsey, Executive Minister, Alliance of 


Baptists 


People have a right and a duty to partici-


pate in society, seeking together the com-


mon good and wellbeing of all persons, espe-


cially the poor and vulnerable. Voter sup-


pression laws strike at this tenet of Catholic 


Social Teaching by denying that right to 


those who are disproportionately poor, espe-


cially African American, Native American 


and Hispanic American communities. As 


faithful citizens of every faith and humani-


tarian tradition, we affirm our common re-


sponsibility to promote the dignity of every 


person and to work for justice and the com-


mon good. That can only happen if we are all 


afforded the basic right to vote and to par-


ticipate fully in our democratic process.— 


Scott Wright, Director, Columban Center for 


Advocacy and Outreach 


As Unitarian Universalists, our 5th Prin-


ciple affirms ‘‘the right of conscience and 


the use of the democratic process within our 


congregations and in society at large’’. 


Therefore, we advocate for restoration of full 


protections under the Voting Rights Act. 


When our democracy is in peril, so too are 


our civil rights. Racial discrimination and 


voter suppression are on the rise—an unac-


ceptable circumstance to freedom-loving 


citizens of the United States and one that 


our faith calls us to confront. The pernicious 


impacts of Shelby County v. Holder must be 


halted and reversed. 


As the leader of a faith-based education, 


witness and advocacy organization, I know 


that issues like poverty, immigration, cli-


mate change, and rising inequity in our soci-


ety cannot improve unless we defend the 


basic tenets of our democracy. Our democ-


racy works best when everyone can fully par-


ticipate. Congress should strive to make our 


elections more free, more fair and more ac-


cessible. The more Americans who partici-


pate in our elections, the better our democ-


racy reflects who we are as a country and the 


better we can meet the complex challenges 


of our times.—(Pablo) Pavel DeJesús, Execu-


tive Director, Unitarian Universalists for So-


cial Justice (UUSJ). 


LAWYERS’ COMMITTEE FOR CIVIL 


RIGHTS UNDER LAW, 


December 3, 2019. 


Re Recommended Vote in Favor of H.R. 4, 


the Voting Rights Advancement Act. 


DEAR MEMBERS OF THE U.S. HOUSE OF REP-


RESENTATIVES: On behalf of the Lawyers’ 


Committee for Civil Rights Under Law, a 


nonpartisan civil rights organization formed 


at the request of President Kennedy to enlist 


the private bar’s leadership and resources in 


combating racial discrimination and secur-


ing equal justice under law, I am writing to 


urge you to vote in favor of H.R. 4, the Vot-


ing Rights Advancement Act (VRAA). We op-


pose any Motion to Recommit (MTR). 
The VRAA would restore the Section 5 


preclearance process that was struck down 


by the Supreme Court in the 2013 Shelby 


County v. Holder decision by creating a new 


formula for coverage that ensures that only 


states and jurisdictions with a recent history 


of voting discrimination or use of voter sup-


pression practices would be subject to review 


prior to implementing new voting laws or 


procedures. 
Prior to Shelby, covered jurisdictions had 


to provide notice to the federal govern-


ment—which meant notice to the public—be-


fore they could implement changes in their 


voting practices or procedures. Such notice 


is of paramount importance, because the 


ways that the voting rights of minority citi-


zens are jeopardized are often subtle. They 


range from the consolidation of polling 


places so as to make it less convenient for 


minority voters to vote, to the curtailing of 


early voting hours that makes it more dif-


ficult for hourly-wage earners to vote, to the 


disproportionate purging of minority voters 


from voting lists under the pretext of ‘‘list 


maintenance.’’ 
In the more than six years since the 


Shelby decision, the floodgates to voting dis-


crimination have been swung open, threating 


the voting rights of millions of Americans. 


The gutting of the core protection of the 


Voting Rights Act did not simply harm Afri-


can Americans and other people of color, it 


challenged the very foundation of our de-


mocracy and our decades-long march to-


wards equality. Voting is the right that is 


‘‘preservative of all rights,’’ because it em-


powers people to elect candidates of their 


choice, who will then govern and legislate to 


advance other rights. But, voting rights have 


always been contested in this country, with 


gains in turnout and representation by peo-


ple of color often met with an inevitable 


backlash that sought to reduce their elec-


toral power. 
The passage of the Voting Rights Act in 


1965 marked a turning point in our nation, 


when the promise of equal justice and de-


mocracy in our Constitution was made real 


for people of color for the first time in our 


history. Since that time, overwhelming bi-


partisan majorities in Congress have reau-


thorized the Voting Rights Act several 


times, each time amassing a significant con-


gressional record of the current threats to 


the franchise and implementing changes to 


ensure the ongoing efficacy of the Voting 


Rights Act. Now, we ask you to take the 


mantle from your predecessors and restore 


the full protections of the Voting Rights Act 


by passing H.R. 4, the VRAA. 
Thank you for your leadership in pro-


tecting the fundamental right to vote and 


our democracy by voting for H.R. 4, the 


VRAA, and by opposing any Motion to Re-


commit. 


Sincerely, 


KRISTEN CLARKE, 


President & Executive Director. 


THE LEADERSHIP CONFERENCE 


ON CIVIL AND HUMAN RIGHTS, 


Washington, DC, December 4, 2019. 


SUPPORT H.R. 4, VOTING RIGHTS 


ADVANCEMENT ACT 


DEAR REPRESENTATIVE: On behalf of The 


Leadership Conference on Civil and Human 


Rights, a coalition of more than 200 national 


organizations committed to promoting and 
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protecting the civil and human rights of all 


persons in the United States, and the 68 un-


dersigned organizations, we write in strong 


support of H.R. 4, the Voting Rights Ad-


vancement Act. We oppose any Motion to 


Recommit. 
The Voting Rights Act of 1965 (VRA) is one 


of the most successful civil rights laws ever 


enacted. Congress passed the VRA in direct 


response to evidence of significant and per-


vasive discrimination across the country, in-


cluding the use of literacy tests, poll taxes, 


intimidation, threats, and violence. By out-


lawing the tests and devices that prevented 


people of color from voting, the VRA and its 


prophylactic preclearance formula put teeth 


into the 15th Amendment’s guarantee that 


no citizen can be denied the right to vote be-


cause of the color of their skin. 
H.R. 4 has received vocal and vigorous sup-


port from the civil rights community be-


cause it responds to the urgent need to stop 


the abuses by state and local governments in 


the aftermath of the Supreme Court’s infa-


mous 2013 decision in Shelby County v. Hold-


er, when five justices of the Supreme Court 


invalidated the VRA’s preclearance provi-


sion. In its decision, the Court stated: ‘‘Our 


country has changed, and while any racial 


discrimination in voting is too much, Con-


gress must ensure that the legislation it 


passes to remedy that problem speaks to cur-


rent conditions.’’ 
Since Shelby County, discriminatory poli-


cies have proliferated nationwide and contin-


ued in areas formerly covered by the 


preclearance requirement. In states, coun-


ties, and cities across the country, public of-


ficials have pushed through laws and policies 


designed to make it harder for many commu-


nities to vote. While we have celebrated suc-


cessful legal challenges to discriminatory 


voter ID laws in Texas and North Carolina, 


such victories occurred only after elections 


in those states were tainted by discrimina-


tion. Lost votes cannot be reclaimed and dis-


criminatory elections cannot be undone. 
But voter suppression is not merely the 


province of those states with a long history 


of discrimination. Pernicious practices such 


as voter purging and restrictive identifica-


tion requirements—which disproportionately 


affect voters of color—occur in states 


throughout the nation. Although progress 


has been made, some elected leaders in this 


country are still working to silence people 


who were historically denied access to the 


ballot box. 
During the 116th Congress, the U.S. House 


Committee on the Judiciary held extensive 


hearings and found significant evidence that 


barriers to voter participation remain for 


people of color and language-minority voters 


in African-American, Asian American, 


Latinx, and Native American communities. 


The hearings examined the History and En-


forcement of the Voting Rights Act of 1965 


(March 12, 2019), Enforcement of the Voting 


Rights Act in the State of Texas (May 3, 


2019), Continuing Challenges to the Voting 


Rights Act Since Shelby County v. Holder 


(June 25, 2019), Discriminatory Barriers to 


Voting (September 5, 2019), Evidence of Cur-


rent and Ongoing Voting Discrimination 


(September 10, 2019), Congressional Author-


ity to Protect Voting Rights After Shelby 


County v. Holder (September 24, 2019), and 


Legislative Proposals to Strengthen the Vot-


ing Rights Act (October 17, 2019). The Com-


mittee on House Administration also con-


ducted numerous hearings and amassed sig-


nificant evidence of voter suppression during 


the 116th Congress. 
H.R. 4 restores and modernizes the Voting 


Rights Act by: 
Creating a new coverage formula that 


hinges on a finding of repeated voting rights 


violations in the preceding 25 years. 


Significantly, the 25-year period is meas-


ured on a rolling basis to keep up with ‘‘cur-


rent conditions,’’ so only states and political 


subdivisions that have a recent record of ra-


cial discrimination in voting are covered. 
States and political subdivisions that qual-


ify for preclearance will be covered for a pe-


riod of 10 years, but if they establish a clean 


record during that time period, they can be 


extracted from coverage. 
Establishing ‘‘practice-based 


preclearance,’’ a targeted process for review-


ing voting changes in jurisdictions nation-


wide focused on measures that have histori-


cally been used to discriminate against vot-


ers of color. The process for reviewing 


changes in voting is limited to a set of prac-


tices, including: 
Changes to the methods of elections (to or 


from at-large elections) in areas that are ra-


cially, ethnically, or linguistically diverse; 
Reductions in language assistance; 
Annexations changing jurisdictional 


boundaries in areas that are racially, eth-


nically, or linguistically diverse; 
Redistricting in areas that are racially, 


ethnically, or linguistically diverse; 
Reducing, consolidating, or relocating 


polling locations in areas that are racially, 


ethnically, or linguistically diverse; and 
Changes in documentation or requirements 


to vote or register. 
H.R. 4 also: 
Allows a federal court to order states or ju-


risdictions to be covered for results-based 


violations, where the effect of a particular 


voting measure is racial discrimination in 


voting and denying citizens their right to 


vote; 
Increases transparency by requiring rea-


sonable public notice for voting changes; 
Allows the attorney general authority to 


request the presence of federal observers 


anywhere in the country where there is a se-


rious threat of racial discrimination in vot-


ing; and 
Revises and tailors the preliminary injunc-


tion standard for voting rights actions to 


recognize that there will be cases where 


there is a need for immediate preliminary re-


lief. 
For over half a century, protecting citizens 


from racial discrimination in voting has 


been bipartisan work. The VRA was passed 


with leadership from both the Republican 


and Democratic parties, and the reauthoriza-


tions of the enforcement provisions were 


signed into law each time by Republican 


presidents: President Nixon in 1970, Presi-


dent Ford in 1975, President Reagan in 1982, 


and President Bush in 2006. 
Voting must transcend partisanship. No 


matter what policy issues we care most 


about, we get closer to these goals through 


the ballot box. The integrity of our democ-


racy depends on ensuring that every eligible 


voter can participate in the electoral proc-


ess. Passing H.R. 4 would be a giant step to-


ward restoring the right to vote and undoing 


the damage done by the Supreme Court’s 


Shelby County decision. During the civil 


rights movement, brave Americans gave 


their lives for the right to vote, and we can-


not allow their legacy and the protections 


they fought for to unravel. We urge Congress 


to pass this historic legislation. 


Sincerely, 
The Leadership Conference on Civil and 


Human Rights; Advancement Project; Amer-


ican Federation of Labor and Congress of In-


dustrial Organizations, African American 


Ministers In Action; American Association 


of University Women; American Civil Lib-


erties Union; American Federation of State, 


County and Municipal Employees 


(AFSCME); American Federation of Teach-


ers; Andrew Goodman Foundation; Anti-Def-


amation League; Arab American Institute; 


Asian Americans Advancing Justice—AAJC; 


Autistic Self Advocacy Network; Bend the 


Arc: Jewish Action; Blue Future; Brennan 


Center for Justice at NYU School of Law; 


Campaign Legal Center. 


Connecticut Citizen Action Group; Clean 


Elections Texas; Communications Workers 


of America (CWA); Congregation of Our Lady 


of Charity ofthe Good Shepherd, U.S. Prov-


inces; Democracy 21; Democracy Initiative; 


Demos; End Citizens United Action Fund; 


FairVote Action; Fix Democracy First; 


Franciscan Action Network; Generation 


Progress; Greenpeace USA; Human Rights 


Campaign; Our Own Voice: National Black 


Women’s Reproductive Justice Agenda; 


International Union, United Automobile 


Aerospace and Agricultural Implement 


Workers of America, (UAW). 


Jewish Council for Public Affairs; Lawyers’ 


Committee for Civil Rights Under Law; 


Leadership Conference of Women Religious; 


League of Conservation Voters Education 


Fund; League of Women Voters of the United 


States; Main Street Alliance; Mexican Amer-


ican Legal Defense and Educational Fund 


(MALDEF); National Association for the Ad-


vancement of Colored People (NAACP); 


NAACP Legal Defense and Educational 


Fund, Inc.; NALEO Educational Fund; Na-


tional Action Network; National Advocacy 


Center of the Sisters of the Good Shepherd; 


National Council of Jewish Women; National 


Disability Rights Network (NDRN); National 


Education Association. 


National Urban League; Native American 


Rights Fund; NETWORK Lobby for Catholic 


Social Justice; New American Leaders Ac-


tion Fund; People Demanding Action; People 


For the American Way; Planned Parenthood 


Federation of America; Progressive Turnout 


Project; Public Citizen; Religious Action 


Center of Reform Judaism; Service Employ-


ees International Union (SEIU); Sierra Club; 


Southern Poverty Law Center Action Fund; 


Stand Up America; Texas Progressive Action 


Network; UnidosUS; Union for Reform Juda-


ism; United Church of Christ, Justice and 


Witness Ministries; Voices for Progress; 


YWCA USA. 


MALDEF, 


December 4, 2019. 


Re MALDEF Urges Support of the Voting 


Rights Advancement Act of 2019, H.R. 4. 


HOUSE OF REPRESENTATIVES, 


Washington, DC. 


DEAR REPRESENTATIVE: There is no right 


more fundamental to our democracy than 


the right to vote, and for Latino voters and 


other voters of color, that right is in danger. 


Following the 2013 Shelby County v. Holder 


decision, which effectively ended 


preclearance review under Section 5 of the 


Voting Rights Act of 1965 (VRA), states and 


localities moved to implement discrimina-


tory voting practices that would previously 


have been blocked by the VRA. What we 


have seen post-Shelby County confirms what 


we have long-known—that voter discrimina-


tion lives on. Congress must act to restore 


the preclearance coverage formula in the 


VRA, legislation that has long-enjoyed bi-


partisan support. MALDEF (Mexican Amer-


ican Legal Defense and Educational Fund), 


the nation’s leading Latino legal civil rights 


organization, urges you to support the Vot-


ing Rights Advancement Act (VRAA) of 2019, 


H.R. 4, to reenact safeguards to protect mi-


nority voters from discriminatory voting 


laws. 


The VRA is regarded as one of the most 


important and effective pieces of civil rights 


legislation due to its ability to protect vot-


ers of color from discriminatory voting prac-


tices before they take place. Since its found-


ing, MALDEF has focused on securing equal 
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voting rights for Latinos, and promoting in-


creased civic engagement and participation 


within the Latino community, as among its 


top priorities. MALDEF played a significant 


role in securing the full protection of the 


VRA for the Latino community through the 


1975 congressional reauthorization of the 


VRA. Over its now 51–year history, MALDEF 


has litigated numerous cases under section 2, 


section 5, and section 203 of the VRA, chal-


lenging at-large systems, discriminatory re-


districting, ballot access barriers, undue 


voter registration restrictions, and failure to 


provide bilingual materials. As the growth of 


the Latino population expands, our work in 


voting rights increases as well. 
Section 5 of the VRA required states with 


a history of discrimination in voting to seek 


pre-approval of voting-related changes from 


the U.S. Department of Justice or a three- 


judge panel in Washington, DC. A voting-re-


lated change that would have left minority 


voters worse off than before the change 


would be blocked. The states and political 


subdivisions that were required to submit 


voting-related changes for preclearance were 


determined by a coverage formula in section 


4 of the VRA. The preclearance scheme—an 


efficient and effective form of alternative 


dispute resolution—prevented the implemen-


tation of voting-related changes that would 


have denied voters of color a voice in our 


elections, and it deterred many more restric-


tions from ever being conceived. The Su-


preme Court in Shelby County—struck down 


section 4 and called on Congress to enact a 


new formula better tailored to current his-


tory. As a result, currently, states or polit-


ical subdivisions are no longer required to 


seek preclearance unless ordered by a federal 


court. 
However, Chief Justice Roberts recognized 


in the majority opinion in Shelby County 


that, ‘‘voting discrimination still exists; no 


one doubts that.’’ Across the U.S., racial, 


ethnic, and language-minority communities 


are rapidly growing—the country’s total pop-


ulation is projected to become majority mi-


nority by 2044. Many officials in states and 


local jurisdictions fear losing political 


power, and the rapid growth of communities 


of color is often seen as a threat to existing 


political establishments. Fear provokes 


those in positions of power to implement 


changes to dilute the voting power of the 


perceived threatening minority community. 


Unfortunately, now that states and local ju-


risdictions are not required to submit vot-


ing-related changes for review, there is no 


longer a well-kept track record on newly im-


plemented discriminatory practices. None-


theless, we know, based on our litigation and 


analysis of voting changes, that states and 


local jurisdictions are still using discrimina-


tory voting tactics to suppress the political 


power of minority communities. 
Last month, MALDEF, NALEO, and Asian 


Americans Advancing Justice—AAJC re-


leased a new report, Practice-Based 


Preclearance: Protecting Against Tactics Per-


sistently Used to Silence Minority Communities’ 


Votes, detailing the need for forward-looking 


voting rights legislation that provides pro-


tections for emerging minority populations. 


During the VRA’s more than 50–year history, 


all racial and ethnic populations grew, but 


the growth of communities of color signifi-


cantly outpaced nonHispanic whites. While 


there are states and localities where commu-


nities of color have traditionally resided in 


larger numbers, growing communities of his-


torically underrepresented voters are now 


emerging in new parts of the U.S. Between 


2007 and 2014, five of the ten U.S. counties 


that experienced the most rapid rates of 


Latino population growth were in North Da-


kota or South Dakota, two states whose 


overall Latino populations still account for 


less than ten percent of their residents and 
are dwarfed by Latino communities in states 
like New Mexico, Texas, and California. It is 
precisely this rapid growth of different racial 
or ethnic populations that results in the per-
ception that emerging communities of color 
are a threat to those in political power. 


H.R. 4 includes important protections for 
these emerging populations in the form of 
practice-based preclearance, or ‘‘known- 
practices’’ coverage. Known-practices cov-
erage would focus administrative or judicial 
review narrowly on suspect practices that 
are most likely to be tainted by discrimina-
tory intent or to have discriminatory effects, 
as demonstrated by a broad historical 
record. This coverage would extend to any 
jurisdiction in the U.S. that is home to a ra-
cially, ethnically, and/or linguistically di-
verse population and that seeks to adopt a 
covered practice, despite that practice’s 
known likelihood of being discriminatory 
when used in a diverse population. The 
known practices that would be required to be 
pre-approved before adopted in a diverse 
state or political subdivision include: 1) 
changes in method of election to add or re-
place a single-member district with an at- 


large seat to a governing body, 2) certain re-


districting plans where there is significant 


minority population growth in the previous 


decade, 3) annexations or deannexations that 


would significantly alter the composition of 


the jurisdiction’s electorate, 4) certain iden-


tification and proof of citizenship require-


ments, 5) certain polling place closures and 


realignments, and 6) the withdrawal of mul-


tilingual materials and assistance when not 


matched by the reduction of those services 


in English. The Practice-Based Preclearance 
report looked at these different types of 


changes and found, based on two separate 


analyses of voting discrimination, that these 


known practices occur with great frequency 


in the modern era. 
Congress must protect access to the polls 


and pass the VRAA, with known-practice 


coverage provisions. The VRAA is a critical 


piece of legislation that will restore voter 


protections that were lost due to the Shelby 
County decision. We cannot allow another 


federal election cycle to take place without 


ensuring that every voter can register and 


cast a meaningful ballot. MALDEF urges 


you to stand with all voters and to vote 


‘‘yes’’ on H.R. 4. 


Sincerely, 


ANDREA SENTENO, 


Regional Counsel. 


SEIU, 


December 4, 2019. 
DEAR REPRESENTATIVE: On behalf of two 


million members of the Service Employees 


International Union (‘‘SEIU’’), I am writing 


to urge you to vote in favor of H.R. 4, the 


Voting Rights Advancement Act (VRAA), 


which will proceed to the House floor for a 


vote on final passage this week. 
Following the 2013 Supreme Court decision 


in Shelby v. Holder, we have seen a surge of 


voter suppression tactics by states and local-


ities. These shameful tactics include the en-


actment of strict voter ID laws, the purge of 


voters from state voter rolls, and the closure 


of hundreds of polling places that negatively 


impacts the ability of people of color, immi-


grants, young people, and other historically 


marginalized groups from accessing their 


constitutional right to vote. In 2016 alone, 14 


states passed new laws that restricted access 


to the ballot for hard working Americans 


and since then multiple federal courts found 


intentional racial discrimination in our elec-


tions. These unjust actions by states and lo-


calities to our electoral system must be ad-


dressed with urgency to ensure the voices of 


working people—Black, white & brown—are 


heard at the ballot box. 


H.R. 4 is an essential piece of legislation 


that will restore critical civil rights protec-


tions for voters while providing clear and 


consistent voting laws for every state to en-


sure all eligible citizens can participate in 


our democracy. The VRAA responds to the 


wave of biased attacks on our election sys-


tem since the Shelby decision by estab-


lishing a ‘‘rolling’’ nationwide trigger mech-


anism so that only states that have a recent 


record of racial discrimination in voting 


would be covered. Under the legislation, 


these states would have to submit any 


changes in their voting laws to be precleared 


before implementation. In addition, the 


VRAA would grant more power to the federal 


courts to hold accountable states or jurisdic-


tions whose voting practices have discrimi-


natory results. The VRAA is the dire reform 


of our electoral system that our nation needs 


in order to restore this fundamental right 


and make our democracy more accessible to 


all people. 
Our democracy works best when all eligi-


ble voters, no matter their color or how 


much money they make, can participate in 


free and fair elections to make their voices 


heard. We need Congress to restore integrity 


to our election system. On behalf of our 


members, we are proud to support this legis-


lation to strengthen our democracy and val-


ues as a nation. We will add votes on this 


legislation, including the motion to recom-


mit, to our legislative scorecard. 


Sincerely, 


MARY KAY HENRY, 


International President. 


AFSCME, 


December 3, 2019. 


HOUSE OF REPRESENTATIVES, 


Washington, DC. 
DEAR REPRESENTATIVE: On behalf of the 


members of the American Federation of 


State, County and Municipal Employees 


(AFSCME), I write in support of the Voting 


Rights Advancement Act (VRAA, H.R. 4). 


The VRAA is an important first step to re-


storing voting rights protections and the 


Voting Rights Act (VRA) of 1965. 
Signed into law by President Lyndon B. 


Johnson, the VRA of 1965 was landmark leg-


islation necessary to secure the right to vote 


for every citizen. It ensured that state and 


local governments would not deny any 


American the equal right to vote based on 


race, color or membership in a minority lan-


guage group. 
The U.S. Supreme Court’s 2013 ruling in 


Shelby County, Alabama v. Holder under-


mined the VRA, and eliminated the signifi-


cant requirement for states and localities 


with a well-documented history of discrimi-


nation to ‘‘preclear’’ any new changes to vot-


ing practices and procedures. As a result, 


those with a history of voter disenfranchise-


ment would no longer have to get approval 


from the Department of Justice or a court to 


show that their laws do not have a discrimi-


natory purpose or effect. The results have 


been devastating and pose a significant blow 


to the protections provided in the VRA. In 


the wake of the decision, over three dozen 


state legislatures have enacted new onerous 


restrictions on voter access. These recent ac-


tions include onerous voter ID laws, restric-


tions on early voting, and excessive purges of 


voter registration lists, all of which subse-


quently make voting less accessible, less 


transparent, more difficult, and challenging 


for many voters. 
H.R. 4 is needed to restore fairness. It es-


tablishes a new coverage formula based on 


repeated voting rights violations over the 


preceding 25 years of a state’s political sub-


divisions. It also responds to nationwide dis-


crimination and requires ‘‘practice-based 


preclearance’’ for known disenfranchisement 
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strategies that disproportionately target 


communities of color. 
The VRA is one of our nation’s most im-


portant civil rights laws. It is central to any 


effort to build a representative democracy 


where citizens can exercise their most basic 


right to vote. I strongly urge you to support 


H.R. 4 when it comes before the House of 


Representatives. 


Sincerely, 


SCOTT FREY, 


Director of Federal Government of Affairs. 


AMERICAN FEDERATION OF TEACHERS, 


December 6, 2019. 


HOUSE OF REPRESENTATIVES, 


Washington, DC. 
DEAR REPRESENTATIVE: On behalf of the 


more than 1.7 million members of the Amer-


ican Federation of Teachers, I write in 


strong support of H.R. 4, the Voting Rights 


Advancement Act of 2019. 
This important bill is a commonsense ap-


proach that responds to the Supreme Court’s 


2013 decision in Shelby County v. Holder, 
which struck down a long-standing key pro-


vision of the Voting Rights Act of 1965. 
For nearly 50 years, the Voting Rights Act 


enshrined the right to free and fair elections 


in our country. But in 2013, the Supreme 


Court weakened the ‘‘preclearance require-


ment’’ of the Voting Rights Act, deeming it 


no longer justified to address the racial and 


geographic disparities it sought to remedy 


when enacted. As a result, laws restricting 


voting rights throughout the United States 


surged. In fact, an analysis by the Brennan 


Center for Justice found that between 2016 


and 2018, counties with a history of voter dis-


crimination purged voters from the rolls at 


much higher rates than other counties. This 


trend is a direct consequence of the Supreme 


Court’s ruling in Shelby County v. Holder. 
It is an understatement to say that the Su-


preme Court’s decision ignored the real-life 


and ongoing efforts to suppress voting rights 


across our nation. Today, the renewed dis-


enfranchisement tactics of old include, but 


are not limited to, restrictive voter ID laws, 


outcome-driven redistricting, limited voting 


hours and opportunities, and misinformation 


about polling places and times. And let’s be 


clear, these tactics are all engineered to dis-


proportionately affect the voting rights of 


African American, Latinx, immigrant and 


low-income voters, as well as students and 


seniors. 
It is imperative that Congress take new ac-


tion to ensure the efficacy of the Voting 


Rights Act. We do not want future genera-


tions of students to read in their history les-


sons that the Supreme Court in 2013 turned 


the clock back on decades of progress in vot-


ing rights and that that was the final word. 
Passage of H.R. 4 is a critical step toward 


fulfilling our aspirations for a stronger de-


mocracy, where all voters can exercise their 


fundamental rights. The long-term damage 


of not doing so is unacceptable. 
To this end, I encourage you to fulfill your 


civic duty by ensuring all Americans have 


their most fundamental of civil rights pro-


tected by voting YES on H.R. 4. 
Thank you for considering our views on 


this important matter. 


Sincerely, 


RANDI WEINGARTEN, 


President. 


NATIONAL COUNCIL OF 


JEWISH WOMEN, 


December 4, 2019. 


HOUSE OF REPRESENTATIVES, 


Washington, DC. 
DEAR REPRESENTATIVE: The National Coun-


cil of Jewish Women (NCJW) urges you to 


vote for the Voting Rights Advancement Act 


(H.R. 4) when it comes to the floor this week 


and vote against any Motion to Recommit. 


NCJW is a grassroots organization of vol-


unteers and advocates who turn progressive 


ideals into action. Throughout its history, 


NCJW has educated and engaged our mem-


bers and supporters to drive voter turnout 


and expand voting rights, including advo-


cating for women’s suffrage and the historic 


Voting Rights Act of 1965 (VRA). This work 


is in pursuit of tzedek, or justice—a core 


value of Judaism an inspiration for our advo-


cacy. Today, we work for election laws, poli-


cies, and practices that ensure easy and equi-


table access and eliminate obstacles to the 


electoral process so that every vote counts 


and can be verified. 


H.R. 4 would restore the Voting Rights Act 


to its former strength. The 2013 Shelby deci-


sion effectively ended the federal govern-


ment’s ability, granted by the VRA, to 


preclear changes to state and local election 


laws before they went into effect. In his deci-


sion, Chief Justice Roberts urged Congress to 


update the formula that determines which 


jurisdictions need to participate in 


preclearance. H.R. 4 does exactly that by cre-


ating a new coverage formula based on the 


preceding 25 years. 


Voter suppression most harms already 


marginalized communities. Since Shelby, 


dozens of laws have passed across the coun-


try making it easier to suppress the vote. 


These laws disproportionately impact com-


munities of color, minority-language speak-


ers, low-income voters, elderly and young 


voters, women, and transgender individuals. 


Voting is a fundamental right, protective 


of all other rights. Congress has the power 


and responsibility to ensure that every eligi-


ble person can cast a ballot by passing H.R. 


4. 


Sincerely, 


JODY RABHAN, 


Chief Policy Officer. 


PUBLIC CITIZEN, 


December 5, 2019. 


DEAR REPRESENTATIVE: Tomorrow, the 


House of Representatives will vote on the 


Voting Rights Advancement Act of 2019 (H.R. 


4). This is an historic moment to cure an his-


toric injustice. Public Citizen strongly urges 


you to vote for H.R. 4. 


The principle of ‘‘one person, one vote’’ is 


critical to our constitutional democracy— 


but for too much of our history it was hon-


ored in the breach. The passage of the Voting 


Rights Act of 1965 (VRA) is one of the proud-


est moments in American history, as it af-


firmed this principle and corrected the 


shameful denial and suppression of votes to 


African Americans and other people of color. 


Shamefully, however, the U.S. Supreme 


Court in Shelby County v. Holder stripped 


away Section 5 of the VRA, a cornerstone of 


the law’s protections. Since the Shelby rul-


ing, 23 states have enacted laws that dis-


enfranchise individuals and groups by re-


stricting their ability to vote. These sorts of 


repressive voter suppression tactics are pre-


cisely the sort of draconian, discriminatory 


measures the VRA was enacted to prevent. 


It is essential that H.R. 4 be enacted into 


law to repair the damage done by the Shelby 


decision. This legislation would modernize 


the VRA and restore protections necessary 


to prevent racial voter discrimination, voter 


purges and voter suppression. 


The heroes of the civil rights movement 


fought for the VRA’s original passage in 1965 


amidst harsh Jim Crow-era disenfranchise-


ment laws and in the face of violent opposi-


tion. It is utterly unconscionable that our 


nation has backtracked on the voting rights 


progress achieved after passage of the Voting 


Rights Act. Our country is better than this. 


Public Citizen urges in the strongest terms 


that you to vote in favor of H.R. 4 and oppose 


any efforts that could weaken or undermine 


the legislation. 


Sincerely, 


ROBERT WEISSMAN, 


President. 


The SPEAKER pro tempore. All time 


for debate has expired. 


Pursuant to House Resolution 741, 


the previous question is ordered on the 


bill, as amended. 


The question is on the engrossment 


and third reading of the bill. 


The bill was ordered to be engrossed 


and read a third time, and was read the 


third time. 


The SPEAKER pro tempore. Pursu-


ant to clause 1(c) of rule XIX, further 


consideration of H.R. 4 is postponed. 


f 


EXPRESSING THE SENSE OF THE 


HOUSE OF REPRESENTATIVES 


REGARDING UNITED STATES EF-


FORTS TO RESOLVE THE 


ISRAELI-PALESTINIAN CONFLICT 


THROUGH A NEGOTIATED TWO- 


STATE SOLUTION 


The SPEAKER pro tempore. Pursu-


ant to clause 8 of rule XX, the unfin-


ished business is the vote on adoption 


of the resolution (H. Res. 326) express-


ing the sense of the House of Rep-


resentatives regarding United States 


efforts to resolve the Israeli-Pales-


tinian conflict through a negotiated 


two-state solution, on which the yeas 


and nays were ordered. 


The Clerk read the title of the resolu-


tion. 


The SPEAKER pro tempore. The 


question is on the adoption of the reso-


lution. 


The vote was taken by electronic de-


vice, and there were—yeas 226, nays 


188, answered ‘‘present’’ 2, not voting 


14, as follows: 


[Roll No. 652] 


YEAS—226 


Adams 


Aguilar 


Allred 


Axne 


Barragán 


Beatty 


Bera 


Beyer 


Bishop (GA) 


Blumenauer 


Blunt Rochester 


Bonamici 


Boyle, Brendan 


F. 


Brindisi 


Brown (MD) 


Brownley (CA) 


Bustos 


Butterfield 


Carbajal 


Cárdenas 


Carson (IN) 


Case 


Casten (IL) 


Castor (FL) 


Castro (TX) 


Chu, Judy 


Cicilline 


Cisneros 


Clark (MA) 


Clarke (NY) 


Clay 


Cleaver 


Clyburn 


Cohen 


Connolly 


Cooper 


Correa 


Costa 


Courtney 


Cox (CA) 


Craig 


Crist 


Crow 


Cuellar 


Cunningham 


Davids (KS) 


Davis (CA) 


Davis, Danny K. 


Dean 


DeFazio 


DeGette 


DeLauro 


DelBene 


Delgado 


Demings 


DeSaulnier 


Deutch 


Dingell 


Doggett 


Doyle, Michael 


F. 


Engel 


Escobar 


Eshoo 


Espaillat 


Evans 


Finkenauer 


Fletcher 


Foster 


Frankel 


Fudge 


Gallego 


Garamendi 


Garcia (TX) 


Golden 


Gomez 


Gonzalez (TX) 


Gottheimer 


Green, Al (TX) 


Grijalva 


Haaland 


Harder (CA) 


Hastings 


Hayes 


Heck 


Higgins (NY) 


Himes 


Horn, Kendra S. 


Horsford 


Houlahan 


Hoyer 


Huffman 


Jackson Lee 


Jayapal 


Jeffries 


Johnson (GA) 


Johnson (TX) 


Kaptur 


Keating 


Kelly (IL) 


Kennedy 


Khanna 


Kildee 


Kilmer 


Kim 


Kind 


Kirkpatrick 


Krishnamoorthi 


Kuster (NH) 


Lamb 
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S T O P  V O T E R  F R A U D


Do Your Part to Ensure Secure and Fair Georgia Elections 


The Georgia Secretary of State’s of�ce is charged with administering elections and investigating


allegations of election and voter fraud. I am proud that Georgia’s elections are among the most secure in


the nation, and we take every measure possible to ensure the integrity, security, and fairness of our


elections process. Election and voter fraud undermines the very foundations of our great state and


country, and will not be tolerated under any circumstances.


If you witness questionable election-related activity, please click the link below and �ll out the Stop


Voter Fraud form. Your information will be forwarded directly to the Secretary of State’s Elections


Division. Or, call our Voter Fraud Hotline at 877-725-9797. You may be contacted by an elections


investigator for additional information.


Thank you for your participation.


CLICK HERE TO STOP VOTER FRAUD


Key Election Dates and
Information


Military and Overseas
Voting


Register to Vote Where do I vote? (MVP)


QUICK LINKS


2020 General


Election Risk-


Limiting Audit


2020 General Recount Info by


County


Risk Limiting Audit


Public Notice


2020 Presidential Electors


State Election


Board


GA Voter ID Info.


Elections Advisory


Council


Secure The Vote


2019 Of�cial


Directory


Vote Safe


SAFE Commission Voter Registration Drive


Stop Voter Fraud Reexamination Costs


Online Complaints Information for Voter


Registrations Pending Due to


Citizenship


Proposed


Constitutional


Amendments


Intent to Tabulate Early


Great Seal Voter Registration Cancellation


SD 4 Quali�ed


Candidates


iVote - Students / Educators


Advance Voting


Info.


Check Your Provisional Ballot


Status for November 6, 2018


Election


2019 List


Maintenance


FAQs


LATEST ELECTIONS NEWS


Statement from Secretary of State Brad Raffensperger in


response to Fulton County resolution on SB 202  


Tuesday, April 13th 2021


Georgia Absentee Ballot Transfer Documents Accounted


For; Three Small Counties Referred for Investigation  


Wednesday, April 07th 2021


GEORGIA SECRETARY OF STATE BRAD


RAFFENSPERGER ISSUES STATEMENT REGARDING


MOTION TO FILE AMICUS BRIEF IN RESPONSE TO


REQUEST TO UNSEAL PAPER BALLOTS  


Monday, April 05th 2021


'Increased Con�dence' in Georgia’s Elections as New


Report Praises Georgia’s Full Hand Recount  


Thursday, April 01st 2021


Raffensperger: Cries of 'Suppression' as False  


Friday, March 26th 2021


OFFICE OF BRAD RAFFENSPERGER CONTACT


VOTER INFO. RESULTS & STATS CANDIDATE INFO. COUNTY & AGENCY


HOME CORPORATIONS ELECTIONS LICENSING SECURITIES CHARITIES



https://sos.ga.gov/cgi-bin/EMailStopVoterFraud.asp

https://sos.ga.gov/index.php/elections/elections_and_voter_registration_calendars

https://sos.ga.gov/index.php/elections/military_and_overseas_voting2

https://registertovote.sos.ga.gov/GAOLVR/#no-back-button

https://www.mvp.sos.ga.gov/MVP/mvp.do

https://sos.ga.gov/index.php/elections/2020_general_election_risk-limiting_audit

https://sos.ga.gov/admin/uploads/Recount%20Info%20from%20Counties%201201%20830AM.pdf

https://sos.ga.gov/admin/uploads/RLA_Public_Notice_11092020.pdf

https://sos.ga.gov/admin/uploads/2020PresidentialElectors.pdf

https://sos.ga.gov/index.php/elections/state_election_board

https://sos.ga.gov/index.php/elections/georgia_voter_identification_requirements2

https://sos.ga.gov/index.php/elections/elections_advisory_council

https://securevotega.com/

https://sos.ga.gov/index.php/elections/2019_official_directory2

https://sos.ga.gov/index.php/elections/votesafe

https://sos.ga.gov/index.php/elections/secure_accessible__fair_elections_safe_commission

https://sos.ga.gov/index.php/elections/voter_registration_drive2

https://sos.ga.gov/index.php/elections/stop_voter_fraud

https://sos.ga.gov/admin/files/ReexaminationCost19.pdf

https://sos.ga.gov/cgi-bin/emailelectionscomplaint.asp

https://sos.ga.gov/index.php/elections/information_for__voter_registrations_pending_due_to_citizenship

https://sos.ga.gov/index.php/elections/proposed_constitutional_amendments

https://sos.ga.gov/index.php/elections/intent_to_tabulate_early

https://sos.ga.gov/index.php/Elections/great_seal

https://sos.ga.gov/index.php/elections/voter_registration_cancellation

https://sos.ga.gov/admin/files/QUALIFYING%20INFORMATION%20FOR%20SENATE%20DISTRICT%204.pdf

https://sos.ga.gov/index.php/elections/students_corner

https://elections.sos.ga.gov/Elections/advancedVotingInfo.do

https://sos.ga.gov/index.php/elections/check_your_provisional_ballot_status_for_november_6_2018_election

https://sos.ga.gov/index.php/elections/2019_list_maintenance

https://sos.ga.gov/index.php/elections/faq

https://sos.ga.gov/index.php/elections/statement_from_secretary_of_state_brad_raffensperger_in_response_to_fulton_county_resolution_on_sb_202

https://sos.ga.gov/index.php/elections/georgia_absentee_ballot_transfer_documents_accounted_for_three_small_counties_referred_for_investigation

https://sos.ga.gov/index.php/elections/georgia_secretary_of_state_brad_raffensperger_issues_statement_regarding_motion_to_file_amicus_brief_in_response_to_request_to_unseal_paper_ballots

https://sos.ga.gov/index.php/elections/increased_confidence_in_georgias_elections_as_new_report_praises_georgias_full_hand_recount

https://sos.ga.gov/index.php/elections/raffensperger_cries_of_suppression_as_false_as_those_of_mass_fraud

https://sos.ga.gov/index.php/general/secretary_brad_raffensperger
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https://sos.ga.gov//?section=licensing
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BY ADAM FLOYD, adam.floyd@gaflnews.com January 8, 2015


‘Quitman 11’ charges dropped
valdostadailytimes.com/news/local_news/quitman-11-charges-dropped/article_951d07fe-97b0-11e4-b1c7-


6f4e16c25190.html


VALDOSTA — Voter fraud charges against a group of Brooks County citizens known as the
Quitman 11 have been dropped.


The Quitman 11 is a group of citizens and elected officials who were charged with multiple
counts of unlawful possession of ballots in connection with the July 2010 Brooks County
school board primary election. Originally, these suspects were called the Quitman 10, then
two more people were charged prompting the title Quitman 10+2. One suspect has since
passed away.


Lalaine Briones, director of legal services for the Prosecuting Attorneys’ Council of Georgia,
said all charges against the group have been dropped.


Briones said a lack of evidence in several of the cases influenced the decision not to move
forward with prosecution. Briones also said several witnesses recanted their statements
during the trial of Lula Smart, one of the Quitman 11, which led prosecutors to believe further
attempts to prosecute would be unsuccessful. Smart was acquitted during a trial in
September.


In a released statement, Georgia NAACP President Francys Johnson referred to the cases
as a “witch hunt,” and stated that the dropped charges demonstrate that “Davids can still of
victories over Goliath.”



https://www.valdostadailytimes.com/news/local_news/quitman-11-charges-dropped/article_951d07fe-97b0-11e4-b1c7-6f4e16c25190.html





2/2


“This is a total victory against the forces of retrogression that tried to intimidate and suppress
democracy in South Georgia,” said Johnson.


    In the released statement, the Georgia NAACP accused Secretary of State Brian Kemp of
not processing more than 51,000 voter registration applications and targeting minorities,
women, the elderly and young voters with voter suppression tactics.


The Quitman 11 case attracted statewide and national attention from civil rights groups since
the suspects, who are African-American, defeated white opponents and placed black school
board members into the majority for the first time.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Darra . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, , GA . 


3. I have voted at my polling place, Christian City, several times. Typically, it is 


in-and-out for a primary election, so I did not attempt to vote early for the 


June 2020 election.  


4. On June 9, 2020, the day of the election, I drove by the polling place in the 


morning and saw the line was already out the door. It was longer than I had 


ever seen it before. It was getting hot, so I decided to come back later with 


my mother. It is our tradition to always vote together. 


5. We went back at 5 p.m., and I was flabbergasted by what I saw. The line 


went down the street and out into the grass. I am attaching as Exhibit A 


photographs that I took of the line. The photographs fairly and accurately 


depict the scene at the polling location during the time I was there.  


6. There was no social distancing. There were so many people that everyone 


was on top of each other. When we got in line, we found out that some 


people who were still in line had been waiting since 12:30 p.m. And then, on 







top of all this, it started to rain. It rained on and off the entire time I was 


there. 


7. My 65-year-old mother would not be able to stand for 5 hours. She was only 


wearing sandals, and there was nowhere to sit. It was around a 3 hour wait 


until we would even reach a spot where there would be something on which 


to lean. I saw a sign that said people 75 and older could go to the front of the 


line. I was shocked that a 65-year-old, a senior citizen, did not qualify to go 


to the front of the line. My mother had to leave without voting. She was so 


disheartened.  


8. I also had my 14-month-old son with me for part of the time. He is still 


nursing. He was cute entertainment for others at first, but of course, he is a 


14-month-old, and he became cranky. His dad had to come pick him up while 


I waited.  


9. I saw people giving up and leaving the line, especially people with kids. A lot 


of people tried to wait to vote. I was very determined, as I think others were! 


The one good thing was that there were a lot of volunteers. I do not know 


where they were from, but they offered water and snacks. They made sure we 


were hydrated. Some people even brought hot food, and there was a big pot 


of coffee to keep us motivated to stay and vote. I appreciate them doing that, 







because I understand that some people were still waiting in line in the early 


morning of the next day. 


10. I did not get inside the building until 9:49 p.m. I was shocked by what I saw 


inside. There were only 4 polling stations open, which meant that only 16 


people could vote at a time. I was told the fourth station had just been 


opened. There was also a working station that was not even in use.  


11. I know the systems are new, but the last time I voted at this location, there 


were wall-to-wall stations, and 40-50 people could vote at one time. I could 


not believe there were not more polling stations available this time.  


12. It took me 5 minutes to vote, and I left at 10:05 p.m. 


13. Because my son is still nursing, he could not go to bed until I came home and 


fed him, so this also affected his day. I waited in line for 5 hours, unable to 


nurse or pump. I was full of milk, which is painful. 


14. I did not think I had it in me to wait that long, but I was determined to vote. I 


am a type-A person, and when I set a goal, I finish it! With everything that 


has been going on in society right now, I want my voice to be heard. But I 


think it should be easy to exercise the right to vote. It should be an in-and-out 


process. The lack of polling stations at my voting location was ridiculous to 


me.  
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BY NATASHA KHAN AND CORBIN CARSON | NEWS21 PUBLISHED AUG. 12, 2012, 10:39 A.M.


Comprehensive Database of U.S. Voter Fraud Uncovers
No Evidence That Photo ID Is Needed


SIDEBAR: Exhaustive Database of Voter Fraud Cases Turns Up Scant Evidence That It Happens (/article/election-fraud-
explainer/)


A News21 analysis of 2,068 alleged election-fraud cases since 2000 shows that while fraud has occurred, the rate is
infinitesimal, and in-person voter impersonation on Election Day, which prompted 37 state legislatures to enact or
consider tough voter ID laws, is virtually non-existent.


In an exhaustive public records search, News21 reporters sent thousands of requests to elections officers in all 50
states, asking for every case of fraudulent activity including registration fraud, absentee ballot fraud, vote buying, false
election counts, campaign fraud, casting an ineligible vote, voting twice, voter impersonation fraud and intimidation.


Analysis of the resulting comprehensive News21 election fraud database
turned up 10 cases of voter impersonation. With 146 million registered voters
in the United States during that time, those 10 cases represent one out of
about every 15 million prospective voters.


“Voter fraud at the polls is an insignificant aspect of American elections,” said
elections expert David Schultz, professor of public policy at Hamline
University School of Business in St. Paul, Minn.


“There is absolutely no evidence that (voter impersonation fraud) has affected
the outcome of any election in the United States, at least any recent election
in the United States,” Schultz said.


The News21 analysis of its election fraud database shows:


In-person voter-impersonation fraud is rare. The database shows 207 cases of
other types of fraud for every case of voter impersonation.


“The fraud that matters is the fraud that is organized. That’s why voter
impersonation is practically non-existent because it is difficult to do and it is


difficult to pull people into conspiracies to do it,” said Lorraine Minnite, professor of public policy and administration at
Rutgers University.


There is more fraud in absentee ballots and voter registration than any other categories. The analysis shows 491
cases of absentee ballot fraud and 400 cases of registration fraud. A required photo ID at the polls would not
have prevented these cases.


“The one issue I think is potentially important, though more or less ignored, is the overuse of absentee balloting, which
provides far more opportunity for fraud and intimidation than on-site voter fraud,” said Daniel Lowenstein, a UCLA
School of Law professor.


Of reported election-fraud allegations in the database whose resolution could be determined, 46 percent resulted
in acquittals, dropped charges or decisions not to bring charges.


Minnite says prosecutions are rare. “You have to be able to show that people knew what they were doing and they
knew it was wrong and they did it anyway,” she said. “It may be in the end they (prosecutors) can’t really show that the
people who have cast technically illegal ballots did it on purpose.”


Felons or noncitizens sometimes register to vote or cast votes because they are confused about their eligibility.
The database shows 74 cases of felons voting and 56 cases of noncitizens voting.
Voters make a lot of mistakes, from accidentally voting twice to voting in the wrong precinct.
Election officials make a lot of mistakes, from clerical errors — giving voters ballots when they’ve already voted
— to election workers confused about voters’ eligibility requirements.


“I don’t think there is a mature democracy that has as bad of an elections system as we do,” said Richard Hasen, a
professor of political science and election law expert at the University of California, Irvine. “We have thousands of
electoral jurisdictions, we have non-professionals running our elections, we have partisans running our elections, we
have lack of uniformity.”


Voter-impersonation fraud has attracted intense attention in recent years as conservatives and Republicans argue that
strict voter ID laws are needed to prevent widespread fraud.


The case has been made repeatedly by the Republican National Lawyers Association, one of whose missions is to
advance “open, fair and honest elections.” It has compiled a list of 375 election fraud cases, based mostly on news
reports of alleged fraud.


(/interactive/election-fraud-database/)
Click the image to view the
News21 fraud database.



https://votingrights.news21.com/article/election-fraud-explainer/

https://votingrights.news21.com/interactive/election-fraud-database/
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News21 examined the RNLA cases in the database and found only 77 were alleged fraud by voters. Of those,
News21 could verify convictions or guilty pleas in only 33 cases. The database shows no RNLA cases of voter-
impersonation fraud.


Civil-rights and voting-rights activists condemn the ID laws as a way of disenfranchising minorities, students, senior
citizens and the disabled.


In a video that went viral in June, Republican Mike Turzai, Pennsylvania’s House majority leader, spoke approvingly at
a Republican State Committee meeting of the state’s new voter ID law “which is going to allow Gov. Romney to win
the state of Pennsylvania — done.”


His spokesman said Turzai meant that Pennsylvania’s election would be fair and free of fraud because of the new ID
law. Democrats, however, said Turzai meant the law, signed in March, would suppress Democratic votes.


According to Pennsylvania’s Department of State and the Department of Transportation, as many as 758,000 people,
about 9 percent of the state’s 8.2 million registered voters currently don’t have the identification that now will be
required at the polling place.


Even if 90 percent of those voters got the correct identification by Nov. 6, that still could leave 75,800 voters
disenfranchised.


The U.S. Justice Department is investigating whether the ID law violates the 1965 federal Voting Rights Act by
discriminating against minorities, according to a July 23 letter to Pennsylvania Secretary of State Carol Aichele.


A coalition of civil-rights groups led by the American Civil Liberties Union has sued Pennsylvania in state court,
arguing the voter ID law would deprive citizens of their right to vote. The trial began July 25.


In a pretrial document released by the ACLU, the Commonwealth of Pennsylvania, represented by the state Attorney
General’s Office, could not identify any cases of voter impersonation at the polls.


A Pennsylvania Commonwealth Court judge upheld the photo ID law in August. The ruling is expected to be appealed.


Leading up to the trial, the state said it would offer no evidence that “in-person voter fraud has in fact occurred in
Pennsylvania or elsewhere” or that “in-person voter fraud is likely to occur in November 2012 in the absence of a
photo ID law.”


Pennsylvania officials, who responded to the News21 public record requests, also reported no cases of Election Day
voter-impersonation fraud since 2000.


“This law is a solution solving a problem that does not exist,” Democratic state Sen. Vincent Hughes told an Aug. 1
teleconference hosted by New America Media, a group representing the ethnic media. Hughes called the law partisan
and, echoing Turzai, said its purpose is “to elect Mitt Romney.”


The News21 database shows one of the rare instances of voter-impersonation fraud occurred in Londonderry, N. H.,
in 2004 when 17-year-old Mark Lacasse used his father’s name to vote for George W. Bush in the Republican
presidential primary. The case was dismissed after Lacasse performed community service.


The database shows the nine other voter impersonation cases were in Alabama, California, Colorado, Kansas and
Texas. All were isolated and showed no coordinated efforts to change election results.


Republican-dominated legislatures — with the exception of Rhode Island where Democrats passed a photo ID law —
have considered 62 ID bills since 2010.


Nine states — South Carolina, Texas, Wisconsin, Tennessee, Kansas, Pennsylvania, Virginia, Mississippi and
Alabama — passed strict voter ID laws.


Only the Pennsylvania, Tennessee and Kansas measures are likely to be in effect in November.


Rhode Island’s more lenient law will take effect in 2014. Indiana and Georgia were the first states to pass strict voter-
ID laws, enacted in 2007 and 2008, respectively.


Few laws regulate absentee ballots, although the News21 analysis shows this is one of the most frequent instances of
fraud.


“It makes much more sense if you are trying to steal an election by either manipulating results on the back end
through election official misconduct or to use absentee ballots which are easier to control and to maintain,” said
Hasen, the UC, Irvine, professor of political science.


The News21 analysis shows 185 election fraud cases linked to campaign officials or politicians involving absentee or
mail-in ballots.


In 2003, the Indiana Supreme Court invalidated East Chicago Democratic Mayor Rob Pastrick’s primary victory
because of massive fraud. Pastrick, an eight-term incumbent, lost in a 2004 repeat election.


Forty-six people, mainly city workers, were found guilty in a wide-ranging conspiracy to purchase votes through the
use of absentee ballots.
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John Fortier, a political scientist at the Bipartisan Policy Center, a Washington, D.C., think tank, said there are “more
direct problems” with absentee ballots because the person casting the ballot can be pressured or coerced.


Keesha Gaskins, senior counsel at the Brennan Center for Justice at the New York University School of Law, a public
policy group that opposed many of the voting-law changes nationally, recognizes that absentee-ballot fraud occurs
more than other election fraud, but still doesn’t consider it a threat.


“There are more concerns in terms of absentee fraud but, again, it is easier to catch,” she said.


Minnite, the Rutgers University professor who researched election fraud from 2006-2010 for her book, “The Myth of
Voter Fraud,” agrees with Gaskins.


“Corruption works when it’s organized. If we see more cases of absentee-ballot fraud than, say, voter-impersonation
fraud, it still doesn’t mean that voters individually are motivated to do it,” she explains. “It just means that absentee
balloting might present some greater opportunities for people who are organizing conspiracies to corrupt elections.”


The News21 analysis shows 34 states had at least one case of registration fraud — many were associated with third-
party voter registration groups.


The most noteworthy involved the voter registration group, Association for Community Organization and Reform Now
(ACORN).


The group, which endorsed Barack Obama in 2008, became the target of conservative activist James O’Keefe, who
produced deceptively edited videos that suggested ACORN employees were encouraging criminal behavior.


Voter-ID supporters often cite ACORN as evidence that voter fraud is a problem. The scandal resulted in at least 22
convictions in seven states and the collapse of the organization in 2010 after Congress and private donors pulled their
funding.


Critics of third-party voter-registration say that workers who gather signatures are typically paid for their efforts and
that’s an incentive to write in false names, breaking the law. Defenders of third-party registration say that establishing
criteria for the number of signatures workers must gather in a day, for example, is good business practice. These so-
called quotas, they say, are simply a way of establishing standards of performance and evaluating employees. *


Both sides of the debate agree voter-registration rolls are outdated and should be cleaned up. They disagree on
whether problems with the rolls lead to fraudulent votes being cast.


“Mickey Mouse has been registered hundreds of times but Mickey has never turned up on Election Day to vote,”
Hasen said. The News21 database shows 393 cases involving ineligible voters, typically felons, noncitizens or people
voting in the wrong jurisdictions. There were guilty verdicts in 159 cases.


Sometimes, felons and non-citizens were not aware that they didn’t have voting rights, as in the case of Derek Little in
Wisconsin, as the Milwaukee Journal Sentinel reported. The database shows the case was dismissed because
prosecutors learned that Little identified himself at the polls with his prison ID.


Double voting occurs in isolated instances and often involves absentee ballots. However, few cases in the database
reveal any coordinated effort to change election results. Often, the double vote was a mistake.


Claudel Gilbert, a Haitian immigrant in Ohio, who had changed his address, received two registration cards in the mail
in 2006 and believed he had to vote in both places for his vote to count. In four other cases, people were accused of
double voting for filling out their ballot and their spouse’s.


Some advocates of voter-ID laws say voter fraud is used to “steal” federal elections.


But the only so-called theft case in the News21 database involved four Indiana Democratic party officials accused in
2008 of forging signatures on petitions to get Barack Obama and Hillary Clinton on the state primary ballot. No one
was convicted.


Many experts agree the elections system is inefficient and that this leads to mistakes and clerical errors that are
lumped under “voter fraud.”


The News21 database showed that election-fraud cases often were the result of mistakes by confused voters or
elections officials.


For example, Leland Duane Lewis, an 89-year-old from Raleigh, N.C., in 2011, requested — and got — a second
ballot after mistakenly turning in his first one and realizing it was only half-completed.


Tom Brett, an election worker from Georgia, was accused in 2009 of not being on duty during early and absentee
voting.


Schultz, the Hamline University professor who has written extensively about election fraud, said voting rules could be
clarified for voters and there should be better training for election officials.


“If somebody is ineligible to vote because they are a felon, for example, or an ex-felon, making that clear to them, in
terms of they can’t vote until such and such a time,” Schultz said. “And the same thing with election officials ... making
it clear to them regarding what the rules are regarding who is eligible and who is not eligible.”
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BY CORBIN CARSON | NEWS21 PUBLISHED AUG. 12, 2012, 10:41 A.M.


Many voter-ID supporters continue to argue that the measures are needed to prevent voter-impersonation fraud to
ensure the integrity of elections, although fewer than five tenths of one percent of the total cases in the News21
analysis are voter impersonation.


Hans von Spakovsky of the Heritage Foundation, a conservative Washington, D.C.-based policy center, is a staunch
supporter of voter-ID laws. He said “there’s no way to detect” voter-impersonation fraud unless states have voter-ID
laws.


Bill Denny, a Mississippi Republican state representative elected in 1987, sponsored that state’s voter-ID bill —
awaiting preclearance by the Justice Department — because he thinks voter impersonation is a problem even if there
have been few prosecutions.


“Whether you have proof of it or not,” he added, “what in the heavens is wrong with showing an ID at polls?”


Minnite, the Rutgers professor, is worried that lawmakers could disenfranchise voters who don’t obtain the correct IDs
and are prohibited from voting in November based on a problem that barely exists.


“Voter fraud is not a problem (so) the solution should not be to address voter fraud,” Minnite said.


She said it could be especially burdensome for poor people to obtain the correct documents to get an ID — even for a
free ID that some states with new ID laws are providing.


Minnite asked whether voting rights for “thousands of people should be sacrificed … where there is absolutely no
basis for (voter ID) in the first place.”


Civil-rights groups compare the voter-ID laws to Jim Crow laws, poll taxes and literacy tests designed to keep blacks
from voting in the past.


“It’s simply a new big burden on the backs of people who just want to have their voices heard during elections,” said
Eddie Hailes, managing director and general counsel of the Advancement Project, a civil-rights group challenging
voter-ID laws in Texas, Wisconsin and Pennsylvania.


The Justice Department denied the Texas voter-ID law — which U.S. Attorney General Eric Holder likened to a poll tax
— on the grounds that it would disproportionately affect minorities and the poor.


The state pre-emptively sued the Justice Department for the right to implement the law and arguments were heard by
a three-judge panel in Washington, D.C., in July. A verdict is expected within the next month.


Not all supporters of the laws think voter-impersonation fraud is a major problem. Not all opponents think the laws will
suppress millions of votes.


Trey Grayson, the former Republican Kentucky secretary of state who is director of the Institute of Politics at Harvard’s
John F. Kennedy School of Government, supports voter ID but also thinks election reform should “make it easier to
vote and harder to cheat.”


He suggests voter-identification laws could be paired with Election Day registration.


“People who don’t get registered 30 days out could still come in and register on the day of the election,” he said. “And
a voter ID, that could give you the confidence that this person really is who she says she is and allow her to vote.”


Grayson criticizes many opponents of voter-identification laws, suggesting that their focus on voter suppression may
have an adverse effect on turnout.


“One of the criticisms I would have of the attorney general (Eric Holder) and others who have made this a big deal,” he
said, “is, by raising the issue and the way they are raising it, rather than trying to go around and get people IDs, sort of
raising the specter of all this, they may also be suppressing the vote with their reaction to it.”


Grayson said there is potential to have comprehensive election reform without partisan politics.


“You could take ideas from the left and the right,” he said. “You could have a better system.”


Alex Remington of News21 contributed to this article.


Natasha Khan was an Ethics and Excellence in Journalism Foundation Fellow this summer at News21.


* This paragraph differs from the original in order to clarify the pros and cons of third-party voter registration


For comments or feedback, email news@news21.com (mailto:news@news21.com)


Exhaustive Database of Voter Fraud Cases Turns Up
Scant Evidence That It Happens
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The specter of widespread election fraud has been the professed reason that 37 state legislatures have passed or
considered voter identification laws since 2010. Those claiming that illegal votes threaten free and fair elections
generally have cited only anecdotes and individual reports of alleged voter fraud.


As part of the News21 national investigation into voting rights in America, a team of reporters took on the
unprecedented task of gathering, organizing and analyzing all reported cases of election fraud in the United States
since 2000.


How big was this effort?


Over the course of this seven-month investigation, the News21 team sent out more than 2,000 public-records
requests and spent nearly $1,800 on fees for records searches and copies of documents. The team also reviewed
nearly 5,000 court documents, official records and media reports. The result is the most extensive collection of U.S.
election fraud cases ever compiled.


How many cases were found?


To date, the News21 election-fraud database (/interactive/election-fraud-database) contains information on 2,068 cases.


Two thousand cases of election fraud that could have been prevented
by voter ID laws?


Actually, no. The cases reported to News21 from all the public-records requests cover a dozen different kinds of
election illegalities and irregularities (/article/definition-of-terms/) . Only one of those categories — impersonation of another
voter at a voting place — involves the kind of fraud that Election Day voter ID laws could prevent.


And only 10 such cases over more than a decade were reported to News21 by election officials and prosecutors
across the country. During that time, 146 million Americans were registered to vote.


What about the highly publicized list of voter fraud cases gathered by
the Republican National Lawyers Association?


News21 began its data-gathering effort in January 2012 by reviewing the more than 300 cases of alleged voter fraud
collected by the Republican National Lawyers Association (RNLA). For years, the RNLA has been urging strict voter-
identification laws on the grounds of massive amounts of voter fraud, and in 2011 the organization released a survey
of voter fraud cases in America. However, the News21 analysis showed that the RNLA cases, now totaling about 375
cases, consisted mainly of newspaper articles about a range of election issues, with little supporting evidence of
actual in-person voter fraud.


Is this database complete?


No. Despite the huge News21 public-records request effort, the team received no useful responses from several
states — for instance, the lone cases in the database from Massachusetts, Oklahoma , South Carolina and South
Dakota all came from the RNLA survey. Even in states where some local jurisdictions responded, others didn’t. In
addition, it is possible that some jurisdictions which did respond failed to include some cases. Another problem is that
some responses News21 received were missing important details about each case — from whether the person was
convicted or charged to the circumstances of the alleged fraud to the names of those involved. Still, with those
caveats, News21 is confident this database is substantially complete and is the largest such collection of election
fraud cases gathered by anyone in the United States.


What if errors or omissions are discovered in the database?


News21 is committed to correcting errors or adding details about cases when we learn of them. Click here
(mailto:news@news21.com) to notify News21 about errors or missing cases of which you are aware. Please include details
that can be verified by News21 — names, case numbers, jurisdiction, results, etc. Vague allegations — “I heard that
people were being paid to vote for Candidate X in the last election” — can’t be verified unless an official authority has
investigated and prosecuted or dismissed the case.


Aren’t public officials required to respond to public-records requests?


You would think so, but one of the lessons News21 learned from this effort is the substantial differences in public-
records requirements and responsiveness across the 50 states. Even within a state, where all public officials
presumably are operating under the same laws and rules, there often was wide variation in compliance. One county
might respond quickly with a list of cases while the next would insist that its public records laws don’t require officials
to respond at all.


How was the News21 public-records effort conducted?


In early May, the News21 team sent public-records requests to each of the 50 departments of elections or secretaries
of state across the nation. The team also sent similar requests under the federal Freedom of Information Act to the
District of Columbia Board of Elections, the U.S. Department of Justice and the FBI. The request was simple: Please
send information about any cases since 2000 involving election fraud, including the name of accused, the charges
they are accused of and the disposition of the case.



https://votingrights.news21.com/interactive/election-fraud-database

https://votingrights.news21.com/article/definition-of-terms/

mailto:news@news21.com
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The first hurdle was that every state runs elections in its own fashion, and many states control the election process
through different agencies. After extensive follow-up telephone calls and messages, the News21 team began to
receive responses. The most common response was a message saying that the election offices don’t track fraud and
directing the request to the state attorney general’s office.


In early June, the News21 team sent requests to all 50 state attorneys general. Many of them in turn responded that
they don’t track cases of election fraud and that the requests should go to every county district attorney in the state.


There are 3,145 counties in America. News21 emailed, faxed or phoned every county district attorney office in every
state that indicated that was necessary, a total of more than 1,000 such contacts. In many cases, offices were
contacted more than once in order to get questions answered and details filled in.


How responsive were officials to the public-records requests?


Some states and local jurisdictions responded quickly and efficiently. For instance, the Connecticut State Elections
Enforcement Commission sent News21 a CD-ROM containing more than 1,200 files, representing every case the
commission had heard since 2000. Most involved technical violations of various laws covering campaign finance
reports and advertising, but the comprehensiveness of the response was remarkable and it logged more than 200
election violations.


Hundreds of officials responded with short notes — some handwritten, even coffee-stained — saying they had had no
cases of fraud.


When jurisdictions did acknowledge cases of election fraud, the responses came with a level of detail that ranged from
complete to deficient. Some responded only with summary data counting the number of cases but without any useful
detail. Other jurisdictions sent pages of names but without any charges or results. Some states — California for
example — cited laws that made it illegal for prosecutors to give the name of somebody who had been charged but
not convicted of a crime.


For nearly all the data News21 received, there would be some vital piece of information that had been requested
specifically but that was missing. News21 reporters then called back, seeking more detail as well as searching
databases such as Google News and Lexis/Nexis for articles about the cases. Despite this effort, there are cases in
the database that contain so little detail that they cannot be properly categorized as one kind of fraud or another.


What public-records obstacles were encountered?


Some jurisdictions insisted that their computer systems lacked the capability to search for election fraud cases. They
suggested that if News21 would forward the names of the people in the cases of interest, they would find the
information; the names, of course, were what News21 was seeking.


Dozens of jurisdictions flatly refused the requests, using variations of the disclaimer that their public-records law does
not require them to create a document that does not exist, therefore the request is denied. News21 responded to
these denials by arguing that the team was not asking that a new record be created, but rather for copies of existing
records of election fraud prosecutions. Even so, some jurisdictions continued to resist giving responsive replies.


Another problem was a pass-the-buck response. The secretary of state or department of elections would refer
News21 to the attorney general, who would refer the team to the county district attorneys, who would then refer back
to the secretary of state or department of elections. It was similar at the federal level. The Department of Justice
responded to a query by pointing News21 to the 93 U.S. Attorney's offices around the country; many of those offices,
in turn, referred News21 back to the department.


In some cases, there even was organized resistance to answering the News21 requests. When North Carolina sent a
summary without details, News21 queried the 44 district attorneys across the state and got a detailed response from
one of them. But almost immediately, an official with the Administrative Office of the Courts intervened and told the
others not to respond to the News21 request. Another example was the director of the Minnesota County Attorneys
Association, who refused to give News21 the email addresses of those offices, and then wrote an angry email when a
News21 reporter used another source to get that contact information.


Was there any cost to seeking the public records?


That depends on the jurisdiction. Many places responded without charge. Others insisted on payment in advance of
fees that ranged from modest — $10 for copying fees — to the $60,000 that officials in an Idaho county said would be
necessary to write a computer program to search their records. (The county then acknowledged that it was unlikely
there were any such cases to be found.) News21 paid a total of nearly $1,800 to various jurisdictions, in amounts
ranging up to the $800 for programming a search of Iowa’s database. (Iowa added that answering public-records
requests was the “lowest priority” for the state.)


Generally, there was little bang for the bucks spent on those statewide public-records searches. The $320 paid to
Virginia generated a listing of 77 cases, more than half of which were separate charges against one person.
Pennsylvania got $200 for a search that produced seven cases.


How did News21 organize the responses received?
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A master spreadsheet was created using Google Documents, which allowed team members to enter new cases as
the information came in. A spreadsheet is just a table of columns and rows, where the columns are the variables and
the rows are the individual cases. In the case of the News21 fraud database, the key variables were name of accused;
state; year; type of accused (individual voter, campaign official, third party, etc.); category of accusation (in-person
voter impersonation, absentee-ballot fraud, registration fraud, double voting, intimidation, etc.); status of the case
(convicted, pleaded guilty, found not guilty, dismissed, etc.); and a short synopsis of the case with whatever details
had been gathered.


A second spreadsheet was used to track when News21 sent public-records requests to each federal, state or local
jurisdiction, the response and the follow-up.


In addition, News21 set up a Document Cloud site where readers can see all the documents that were gathered
during the course of the investigation. Document Cloud is a Web service used by more than 300 journalism
organizations to index, organize, annotate and share with the public the documents they gather for investigative
stories. The News21 documents can be accessed here. (/interactive/document-cloud-all)


How does News21 define the different types of election fraud?


Inspiration for the News21 database of federal state and local election fraud came from studying earlier efforts by
Rutgers University Professor Lorraine Minnite, who built a smaller database of federal cases for her 2010 book “The
Myth of Voter Fraud,” and the Brennan Center for Justice, which analyzed a collection of election cases for its 2007
report “The Truth About Voter Fraud.”


A key distinction is between voter fraud and election fraud. News21 started with the definitions offered by Minnite in
her book: “Voter fraud is the intentional deceitful corruption of the election process by voters. All other forms of
corruption of the electoral process and corruption committed by elected or election officials, candidates, party
organizations, advocacy groups or campaign workers falls under the wider definition of election fraud.”


From there, the subcategories in the News21 database grew to include a dozen kinds of illegal election behavior by
any of four kinds of participants in elections – voters, election officials, campaign officials or third parties. See this table
for details (/article/definition-of-terms/) on how these were defined. The News21 definitions don’t always agree with
definitions used by different jurisdictions. For instance, some places call it “voter impersonation” when someone is
accused of sending in the absentee ballot of another person; under the News21 definition, that would be “absentee
ballot fraud.”


Because so much rhetoric focused on voter ID has proclaimed it the cure for perceived election fraud, News21 paid
special attention to verifying any cases that conceivably could have been stopped by strict requirements that would
prove a voter’s identity. Such cases would involve someone who goes to a polling place on Election Day and
impersonates a registered voter. That is different from, for instance, cases of registering to vote using false ID or filling
in an absentee ballot for someone else.


The News21 database includes as many cases as could be found that had reached some level of official action: That
is, someone was charged, an investigation was opened, a specific accusation was made against a named person.


Along with official records, News21 reporters looked for news media accounts of such accusations, and then made all
efforts to contact elections officials to find out what happened in those cases. In some cases, such as 71 of those from
the RNLA survey, no official record could be found beyond a media report; these still were included in the database.


The News21 Election Fraud effort was organized and led by Corbin Carson, who designed the database and kept
track of the public-records requests and responses. Sarah Jane Capper and Alex Remington led the research teams,
which included Kassondra Cloos, Andrea Rumbaugh, Natasha Khan, Lindsey Ruta, Jeremy Knop and Ethan Magoc.
The entire News21 team assisted in entering and fact-checking massive amounts of data.



https://votingrights.news21.com/interactive/document-cloud-all
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IN THE UNITED STATES DISTRICT COURT FOR THE 


NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


 


JIN KWON and ASIAN AMERICANS ) 


 ADVANCING JUSTICE-ATLANTA, ) 


) 
Plaintiffs, ) 


) CIVIL ACTION 


v. ) No. 1:18cv5405-TCB 
) 


ROBYN A. CRITTENDEN, in her official ) 
capacity as Secretary of State, ) 


) 
  Defendant. ) 


 


CONSENT  ORDER 
 


Plaintiffs filed this action against the Georgia Secretary of State pursuant to 


the Voting Rights Act and the First and Fourteenth Amendments, seeking to 


enjoin enforcement of O.C.G.A. § 21-2-409(b)(2), which limits those persons that 


may assist a voter when no candidate for federal office appears on the ballot to 


registered voters in the voter’s precinct, statutorily specified family members, and 


the voter’s caretaker. Section 21-2-409(b)(2) also limits the number of voters any 
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one person can assist to ten (10) in any election with no federal candidate on the 


ballot. 


Sec. 208 of the Voting Rights Act, 52 U.S.C. § 10508 provides that voters 


requiring assistance “may be given assistance by a person of the voter’s choice, 


other than the voter’s employer or agent of that employer or officer or agent of the 


voter’s union.” Sec 208 of the VRA does not limit the number of voters any one 


person may assist in an election.   


This Court has jurisdiction of this action pursuant to 52 U.S.C. § 20510(b) 


and 28 U.S.C. §§ 1331 and 1343(a)(4). 


In order to avoid the burden, delays, and uncertainties of litigation and to 


efficiently and expeditiously promote the parties’ shared goal of ensuring that 


Georgia’s voters are afforded the rights guaranteed by the requirements of the 


Voting Rights Act, the parties consent to the terms of this Order.   


WHEREFORE, the parties having freely given their consent, and the terms 


of the Consent Decree being fair, reasonable, and consistent with the requirements 


of the VRA, it is hereby ORDERED, ADJUDGED and DECREED that: 


1) Defendant, Secretary of State, and the Secretary of State’s officers, 


assigns, successors, agents, servants, employees, attorneys, and other persons who 
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are in active concert or participation with them, are hereby enjoined from enforcing 


or relying on O.C.G.A. § 21-2-409(b)(2).   


2) Consistent with Sec. 208 of the Voting Rights Act, voter assistance in all 


future elections will be governed by O.C.G.A. § 21-2-409(a) and § 21-2-409(b)(1), 


regardless of whether a candidate for federal office appears on the ballot. 


3)  The Secretary shall issue a bulletin immediately, and by no later 5:00 PM 


on Thursday, November 29, 2018, to all county election superintendents and direct 


them to permit voters requiring assistance to receive assistance from anyone of the 


voter’s choosing, subject to the requirements of both Sec. 208 of the VRA and 


O.C.G.A. § 21-2-409(b)(1).  This bulletin shall also inform county election 


superintendents that they may not require individuals assisting voters to check off 


any boxes on any forms, including those on absentee ballots and absentee ballot 


envelopes, indicating their relationship to the voters or how many voters they have 


assisted. However, nothing herein prevents county election officials from requiring 


persons assisting voters to identify themselves, as required by O.C.G.A. § 21-2-


409(a).  The Secretary shall also provide all county election superintendents a copy 


of this Order. 
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4) The Secretary agrees, for the December 2018 run-off, to provide notice to 


the public by issuing a press release by 5:00 PM on Thursday, November 29, 2018, 


reporting that all voters entitled to assistance with voting may receive assistance 


from any person of their choice who satisfies the requirements of Section 208 of 


the Voting Rights Act, 52 U.S.C. § 10508 and O.C.G.A. § 21-2-409(b)(1), 


regardless of whether or not there is a federal candidate on the ballot.  


5)  The Secretary agrees to provide notice to the public on the Secretary of 


State’s website that all voters entitled to assistance with voting may receive 


assistance from any person of their choice who satisfies the requirements of 


Section 208 of the Voting Rights Act, 52 U.S.C. § 10508 and O.C.G.A. 


§ 21-2-409(b)(1), regardless of whether or not there is a federal candidate on the 


ballot.  Said Notice will remain on the Secretary of State’s website so long as the 


current version of O.C.G.A. § 21-2-409(b)(2) remains in the Georgia Code.  


6)  The Secretary further agrees, no later than 5:00 p.m. on Friday, 


November 30th, to provide each Election Superintendent with a notice and agrees 


to instruct the county election superintendents to post said notice at all polling 


places on election-day in a location that is viewable at the major entrance of each 


polling place. The notice will state that voters entitled to assistance may receive 
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assistance from any person of their choice who satisfies the requirements of Sec. 


208 of the Voting Rights Act. 


8) All future training conducted by the Secretary of State’s Office shall be


consistent with this Order. 


9) Upon entry of this Consent Order by the Court, Plaintiffs shall be entitled


to file a motion for reasonable attorneys’ fees and costs from Defendant.  The 


amount of such attorneys’ fees and costs shall be determined pursuant to the 


procedures set forth in Northern District of Georgia Civil Local Rule 54.2 


(hereinafter, L.R. 54.2) and other applicable legal authorities. 


IT IS SO ORDERED THIS 29th day of November, 2018  


________________________ 
Hon. Timothy C. Batten, Sr. 
District Court Judge 
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Consented to: 
 
FOR DEFENDANTS 
 
CHRISTOPHER M. CARR     
Attorney General      112505       
ANNETTE M. COWART   191199 
Deputy Attorney General 
RUSSELL D. WILLARD   760280 
Senior Assistant Attorney General 
 
/s/Cristina Correia     
CRISTINA CORREIA         188620 
Senior Assistant Attorney General 
40 Capitol Square SW 
Atlanta, GA  30334 
ccorreia@law.ga.gov 
404-656-7063 
 
FOR PLAINTIFFS: 
 


/s/Daniel Huynh  


Deanna Kitamura  
dkitamura@advancingjustice-la.org  
CA Bar No. 162039  
Nicole Gon Ochi  
nochi@advancingjustice-la.org  
CA Bar. No. 268678 
Christopher Lapinig  
clapinig@advancingjustice-la.org 
CA Bar No. 802525 
Eileen Ma  
ema@advancingjustice-la.org 
CA Bar No. 296800 
(pro hac vice applications to be filed) 


Patrick J. Flinn, Esq. 
patrick.flinn@alston.com 
Georgia Bar No. 264540 
Daniel Huynh, Esq. 
Daniel.huynh@alston.com 
Georgia Bar No. 987369 
David Gann, Esq. 
david.gann@alston.com 
Georgia Bar No. 940455 
Nick Tsui 
nick.tsui@alston.com 
Georgia Bar No. 982502 
Lindsay Church 
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ASIAN AMERICANS ADVANCING 
JUSTICE – LA  
1145 Wilshire Blvd. 
Los Angeles, CA 90017  
Telephone: (213) 977-7500  
Facsimile: (213) 977-7595 
 
 


Lindsay.church@alston.com 
Georgia Bar No. 651190   
ALSTON & BIRD LLP 
One Atlantic Center 
1201 West Peachtree Street 
Atlanta, Georgia 30309-3424 
Tel.: (404) 881-7000 
Fax: (404) 881-7777 


Phi Nguyen  
GA Bar No. 578019 
pnguyen@advancingjustice-atlanta.org  
Hillary Li  
GA Bar No. 898375 
hli@advancingjustice-atlanta.org  
ASIAN AMERICANS ADVANCING 
JUSTICE – ATLANTA 
5680 Oakbrook Parkway, Suite 148 
Norcross, GA 30093 
Telephone: (404) 585-8446 
 


Brian J. Sutherland, Esq. 
bsutherland@buckleybeal.com 
Georgia Bar No. 105408 
BUCKLEY BEAL, LLP 
600 Peachtree Street 
Suite 3900 
Atlanta, Georgia 105408 
Tel.: (404 781-1100 
Fax.: (404) 781-1101 
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Message 


From: Simmons, Jessica [/O=5O5/OU=EXCHANGE ADMINISTRATIVE GROUP 


Sent: 
(FYDI BO HF 23SPDL T)/CN =RE Cl Pl ENTS/CN = 1192 75C769AD44938209F 18FC6CB9F 10-51 MM ONS, JESSICA] 


11/8/2016 9:07:24 PM 


To: Lewis, Russell [/o=SOS/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=rlewis]; Harris, 


Axiver [/o=SOS/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recip ients/cn=aharris] 


Subject: FW: Elections Complaint from Christeene  


-----original Message-----
From: El ectionsComplaintAl erts@sos.ga.gov [mailto:ElectionsComplaintAlerts@sos.ga.govJ 
Sent: Tuesday, November 08, 2016 4:02 PM 
To: electionscomplaints <electionscomplaints@sos.ga.gov> 
subject: Elections Complaint from c hristeene  


Name: christeene  
Phone:  
Address:  
City:  
State: GA 
Zip Code:  
E-mail:  
Complaint Type: Turned Away at the Poll 
Election Date: 
county: DeKalb 
City: Atlanta 


Description of Complaint: During the State primary election, I arrived at my designated polling place 
(Briarcliff Baptist church, and was asked to relocate to my previous polling location (Oak Grove 
Elementary) after the poll work was unable to find me in the system after scanning my ID. At that point, 
I drove to my former pol ling place, and was told that I was incorrectly sent there, and that I should 
return again to my correct polling place after a call was placed to DeKalb county voting managers. Upon 
returning to the original and correct polling place, I was finally permitted to vote after a second call 
to the DeKalb county voting office was made. 


Today in the General Election, I arrived to my correct polling place again (Briarcliff Baptist church), 
and the same poll workers were unable to locate me in the system and insisted I was in the wrong polling 
location despite having a paper voter registration confirmation with their location on it, and having 
provided an ID wit h an address located less than 50 yards from the polling place. I was told that I would 
need to return to my former polling place, oak Grove Elementary, if I wanted to vote, or I could receive 
a provisional ballot as an "out of Precinct" voter. I was not given any offer to have a call made to 
DeKalb county voter offices, and neither was I permitted to do so on my own behalf to substantiate and 
confirm that I was in the correct location. I have filed a formal compl aint with the DeKalb county Voter 
Registration office, who verbally confirmed f or me that my information was indeed updated and correct in 
both their system and within the Secreta ry of State's system. 


STATE-DEFENDANTS-  
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U. S. Department of Justice 


Civil Rights Division 


O ~ ~ C Y  Wrrshington.D.C. 2 M 3 Sof t/1e Assistant Attorney General 


September 23, 2002 



A1 Grieshaber, Jr., Esquire 
City Attorney 
Post Office Box 447 

Albany, Georgia 31702-0447 



Dear Mr. Grieshaber: 



This refers to the 2001 redistricting plan for the City of 
Albany in Dougherty County, Georgia, submitted to the Attorney 
General pursuant to Section 5 of the Voting Rights Act, 42 U . S . C .  
1973c. We received your response to our Septsmber 10, 2001, 
request for additional information on July 23, 2002. 


We have carefully considered the information you have 

provided, as well as census data, comments and information from 

other interested parties, and other information, including the 

city's previous submissions. As discussed further below, I 

cannot conclude that the city's burden under Section 5 has been 

sustained in this instance. Therefore, on behalf of the Attorney 

General, I must object to the 2001 redistricting plan for the 

city board of comiiissioners. 



According to the 2000 Census, the City of Albany in 
Dougherty County, Georgia, has a total population of 76,939, of 
whom 49,770 (64.7%)are black. Of the 55,516 persons of voting 
age, 33,420 (60.2%)are black. As of September 1, 2002, there 
were 32,302 registered voters in the city, of whom 18,498 (57.3%) 
were black. Since the 1980 Census, the city's black population 
percentage has consistently increased. Between 1980 and 1990, it 
increased from 47.6 to 54.8 percent and i n  2000 it reached 6 4 . 7 .  
percent. Since 1990, the total population in the city has 
decreased. 







Our a n a l y s i s  r e v e a l s  t h a t  t h e  b l a c k  p o p u l a t i o n  i n  Ward 4 h a s  
s t e a d i l y  i n c r e a s e d  o v e r  t h e  p a s t  two d e c a d e s  a n d  t h a t  t h i s  t r e n d  
is l i k e l y  t o  c o n t i n u e .  The ward ' s  b l a c k  p o p u l a t i o n  i n c r e a s e d  
from 20  percent in 1980 ,  t o  4 0  percent  i n  1 9 9 0 .  When t h e  c i t y  
r e d i s t r i c t e d  a f t e r  t h e  1990  Census,  i t  r e d u c e d  t h e  b l a c k  
p o p u l a t i o n  i n  Ward 4 t o  30 p e r c e n t .  The 2000  Census r e v e a l s  t h a t  
t h e  b l a c k  p o p u l a t i o n  i n  t h e  ward had once  a g a i n  i n c r e a s e d  
s i g n i f i c a n t l y ,  t h i s  t i m e  t o  n e a r l y  51  p e r c e n t ,  o n l y  t o  b e  r e d u c e d  
a g a i n  i n  t h e  p l a n  p roposed  by t h e  c i t y  t o  31 p e r c e n t  i n  o r d e r  t o  
f o r e s t a l l  c r e a t i o n  of a b l a c k  d i s t r i c t .  


W e  have  c a r e f u l l y  examined t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
d e c i s i o n  t o  r e d u c e  t h e  p e r c e n t a g e  o f  t h e  b l a c k  p o p u l a t i o n  i n  Ward 
4 under  t h e  proposed p l a n .  Our a n a l y s i s  i n d i c a t e s  t h a t  t h e  c i t y  
h a s  n o t  c a r r i e d  i t s  burden  of  showing t h a t  i t s  p r o p o s e d  p l a n  was 
n o t  d e s i g n e d  w i t h  t h e  i n t e n t  t o  l i m i t  and r e t r o g r e s s  t h e  
i n c r e a s e d  b l a c k  v o t i n g  s t r e n g t h  i n  Ward 4 .  


T h e  s t a r t i n g  p o i n t  o f  o u r  a n a l y s i s  c o n c e r n i n g  w h e t h e r  t h e  
p l a n  was m o t i v a t e d  by an  i n t e n t  t o  r e t r o g r e s s  i s  V i l l a q e  of 
A r l i n a t o n  H e i g h t s  v. M e t r o n o l i t a n  Housina Development C o r ~ . ,  4 2 9  
U.S.  2 5 2  ( 1 9 7 7 ) . l  Fo l lowing  t h e  framework p r e s e n t e d  i n  t h a t  
c a s e ,  t h e  e v i d e n c e  i m p l i e s  a n  i n t e n t  t o  c o n t i n u e  t h e  c i t y ' s  
p r a c t i c e  o f  e n s u r i n g  t h a t  two m a j o r i t y  w h i t e  wards a r e  m a i n t a i n e d  
i n  t h e  c i t y ,  d e s p i t e  t h e  ma jo r  i n c r e a s e  i n  b l a c k  p o p u l a t i o n  i n  
Ward 4 t o  a l e v e l  o v e r  50 p e r c e n t  b l a c k .  F i r s t ,  t h e  h i s t o r i c a l  
background o f  p a s t  r e d i s t r i c t i n g  i n d i c a t e s  a n  i n t e n t  t o  m a i n t a i n  
Ward 4 a s  a d i s t r i c t  t h a t  remains  a t  t h e  a l e v e l  o f  70 p e r c e n t  
whi t e ,  t h u s  e l i m i n a t i n g  a n y  a b i l i t y  o f  b l a c k  v o t e r s  t o  e l e c t  a 
c a n d i d a t e  o f  c h o i c e  i n ' t h i s  d i s t r i c t .  The 1991  r e d i s t r i c t i n g  was 
u n d e r t a k e n  a f t e r  Ward 4 had i n c u r r e d  a ma jo r  i n c r e a s e  f rom a b o u t  
20  t o  4 0  p e r c e n t  b l a c k  o v e r  t h e  1 9 8 0 ' s .  The p l a n  drawn t h e n  
reduced t h e  b l a c k  popu la . t ion  t o  30 p e r c e n t .  Now, a f t e r  t h e  b l a c k  
p o p u l a t i o n  o f  Ward 4 h a s  i n c r e a s e d  from 30 t o  a l m o s t  5 1  p e r c e n t  


T h e r e ,  t h e  Supreme Cour t  i d e n t i f i e d  t h e  ana ly t i ca l  
s t r u c t u r e  f o r  d e t e r m i n i n g  whe the r  r a c i a l l y  d i s c r i m i n a t o r y  i n t e n t  
e x i s t s .  T h i s  approach  r e q u i r e s  a n  i n q u i r y  i n t o :  1) t h e  i m p a c t  o f  
t h e  d e c i s i o n ;  2 )  t h e  h i s t o r i c a l  background of t h e  d e c i s i o n ,  
p a r t i c u l a r l y  i f  i t  r e v e a l s  a ser ies  o f  d e c i s i o n s  u n d e r t a k e n  w i t h  
d i s c r i m i n a t o r y  i n t e n t ;  3)  t h e  sequence  of e v e n t s  l e a d i n g  u p  t o  
t h e  d e c i s i o n ;  4 )  whe the r  t h e  c h a l l e n g e d  d e c i s i o n  d e p a r t s ,  e i t h e r  
p r o c e d u r a l i y  o r  s u b s t a n t i v e l y ,  P r o m  t h e  normal p r a c t i c e ;  a n d  5 )  
contemporaneous  s t a t e m e n t s  and  v i e w p o i n t s  h e l d  by t h e  d e c i s i o n -
makers .  Id.a t  2 6 6 - 6 8 .  







i n  t h e  l a s t  t e n  y e a r s ,  t h e  c i t y  s e e k s  t o  draw a p l a n  which a g a i n  
r e d u c e s  t h e  p o p u l a t i o n  t o  30 p e r c e n t  b l a c k .  


Second, we n o t e  t h a t  one  of t h e  c i t y ' s  e x p l i c i t  
r e d i s t r i c t i n g  c r i t e r i a  was t o  " m a i n t a i n  e t h n i c  r a t i o s  ( f o u r  
m a j o r i t y  b l a c k  d i s t r i c t s )  ." E x h i b i t  C t o  your  J u l y  1 9 ,  2 0 0 2 ,  
l e t t e r .  The proposed p l a n  does  m a i n t a i n  four b l a c k  d i s t r i c t s ,  
b u t  i m p l i c i t  i n  t h a t  c r i t e r i o n  i s  a n  i n t e n t  t o  l i m i t  b l a c k  
p o l i t i c a l  s t r e n g t h  i n  t h e  city t o  no more t h a n  f o u r  d i s t r i c t s ,  
even though Ward 4 had become m a j o r i t y  b l a c k  a n d  demograph ic  
t r e n d s  i n d i c a t e  t h a t  i t s  s t r e n g t h  w i l l  c o n t i n u e  t o  i n c r e a s e  i n  
t h e  f u t u r e .  The u s e  o f  such  a c r i t e r i o n  under  t h e s e  
c i r c u m s t a n c e s  i m p l i e s  t h a t  t h e  p roposed  p l a n  was d e s i g n e d  w i t h  
t h e  p u r p o s e  t o  l i m i t  and r e t r o g r e s s  t h e  i n c r e a s e d  b l a c k  v o t i n g  
s t r e n g t h  i n  Ward 4 ,  a s  w e l l  as  i n  t h e  city a s  w h o l e .  


T h i r d ,  t h e r e  i s  no n e c e s s i t y  f o r  s u c h  a r e d u c t i o n  i n  Ward 4 .  
The c i t y  a c c o n p l i s h e d  this r e s u l t  b y  moving t h e  b l a c k  p o p u l a t i o n  
from Kard 4 i n t o  Ward 6 ,  a d i s t r i c t  which i s  a l r e a d y  90 p e r c e n t  
b l a c k .  The j u s t i f i c a t i o n  f o r  such a m a j o r  change i s  u n c l e a r ,  
s i n c e  Ward 4 was n o t  m a l a p p o r t i o n e d .  A l s o  of  s i g n i f i c a n c e  i s  
t h a t  t h e r e  a r e  a number of b l a c k  p e r s o n s  who a r e  i n t e r e s t e d  i n  
running f o r  t h e  board of c ~ m m i s s i o n e r s  w i t h i n  t h e  area removed 
from benchmark Ward 4 .  


T h e  r e a s o n s  o f f e r e d  by t h e  c i t y  f o r  t h e  r e d u c t i o n s  i n  t h e  
b l a c k  p o p u l a t i o n  i n  Ward 4 do n o t  w i t h s t a n d  s c r u t i n y .  The city 
c l a i m s  t h a t  t h e  r e d u c t i o n s  a r e  s i m p l y  t h e  r e s u l t  of  p o p u l a t i o n  
s h i f t s  from t h e  s o u t h  o f  t h e  c i t y  t o  t h e  n o r t h w e s t ,  a s  t h e  r e s u l t  
o f  n a t u r a l  d i s a s t e r s .  .The c i t y  a s s e r t s  t h a t  a s  t h e  p o p u l a t i o n  
has  become more mobi le ,  t h e  m a j o r i t y  of  new c o n s t r u c t i o n  has 
t a k e n  p l a c e  i n  t h e  n o r t h w e s t  c o r n e r  o f  t h e  c i t y ,  r e p l a c i n g  t h e  
hous ing  u n i t s  i n  t h e  s o u t h  c i t y ,  and t h a t  t h e  a t t r a c t i v e n e s s  of 
nea rby  shopping,  r e s t a u r a n t s ,  and o t h e r  f a c i l i t i e s  h a s  drawn t h e  
popu lace  o u t  of t h e  c e n t e r  of  t h e  c i t y .  


These a s s e r t i o n s  do n o t  a c c o u n t  for  the r e d u c t i o n  i n  the 
b l a c k  p o p u l a t i o n  i n  Ward 4 .  Under t h e  benchmark p l an ,  Ward 4 was 
no t  rna lappor t ioned and r e q u i r e d  no a d j u s t m e n t .  R a t h e r ,  o t h e r  
demographic changes  e x p e r i e n c e d  by  t h e  c i t y  account for t h e  
s t e a d y  i n c r e a s e  i n  t h e  b l a c k  p o p u l a t i o n  i n  FJard 4 .  For example ,  
t h e r e  has been long- term w h i t e  f l i g h t  from t h e  c i t y ,  a s h i f t  of 
b l a c k  p0puk.a-'tion i n t o  t h e  c i t y  from p o o r e r  r u r a l  a r e a s ,  a n d  t h e  
movement of b l a c k  p o p u l a t i o n  from f l o o c l - s t r i c k e n  Wards 3 and  6 
i n t o  o t h e r  wzrds, i n c l u d i n g  Ward 4 .  







Our review of the benchmark and proposed plans, as well as 

alternative plans considered by the city, indicates that the 

reduction in the blqck population percentage in Ward 4 was 

neither inevitable nor required by any constitutional or legal 

imperative. Alternative redistricting approaches available to 

the city avoided reducing black voting strength in Ward 4 below 

the benchmark plan levels, while adhering substantially to the 

city's redistricting criteria as described in your submission. 

These facts indicate that the city has fallen snort of 

demonstrating that the change in Ward 4 was not motivated by an 

intent to retrogress. 



Under Section 5 of the Voting Rights Act, the submitting 
authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 
Georuia v .  United States, 411 U.S. 526 (1973); see also the 
Procedures for the Administration of Section 5 (28 C.F.R. 51.52). 
In light of the considerations discussed above, I cannot conclude 
that your burden has been sustained in this instance. Therefore, 
on behalf of the Attorney General, I must object to the city's 
2001 redistricting plan. 


We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
the District of Columbia that the proposed change neither has the 
purpose nor will have the effect of denying or abridging the 
right to vote on account of race, color, or membership in a 
language minority group. See 28 C.F.R. 51.44. In addition, you 
may request that the Attorney General reconsider the objection. 
See 28 C.F.R. 51.45. However, until the objection is withdrawn 
or a judgment from the District of Columbia Court is obtained, 
the submitted change continues to be legally unenforceable. 
Clark v. Roemer, 500 U.S. 646 (19911 ;  28 C.F.R. 51.10. 


To enable us to meet our responsibility to enforce the 

Voting Rights Act, please inform us of the action the City of 

Albany plans to take concerning this matter. If you have any 

questions, you should call Mr. Robert Lowell (202-514-3539), an 

attorney in the Voting Section. 



Sincerely,
+ 1.. 


J. Michael  Wiggins 
Acting Assistant Attorney General 





		Previous Document
















		Previous Document










IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


RHONDA J. MARTIN, et al., 


Plaintiffs, 


v. 


BRIAN KEMP, et al., 


Defendants. 


ORDER 


CIVIL ACTION NO. 
1:18-CV-4776-LMM 


This case is before the Court on Plaintiffs Rhonda J. Martin, Dana Bowers, 


Jasmine Clark, Smythe DuVal, Jeanne Dufort, and the Georgia Coalition for the 


People's Agenda, Inc.'s Amended Motion for Preliminary Injunction, Civ. A. No. 


1:18-cv-4776 [hereinafter, "Martin"], Dkt. No. [19]. After due consideration, the 


Court enters the following Order: 


I. BACKGROUND 


This matter arises from a challenge to Georgia's statutory procedures for 


rejecting absentee ballot applications and absentee ballots, 0.C.G.A. §§ 21-2-381, 


-386. On October 15, 2018, Plaintiffs filed their Complaint with this Court, 


alleging that such procedures infringe upon the fundamental right to vote in 


violation of the Fourteenth Amendment's equal protection clause and guarantee 
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of substantive due process. See Martin Dkt. [1] 'il'il 56, 65.1 One day later, on 


October 16, 2018, the Georgia Muslim Voter Project ("GMVP") and Asian-


Americans Advancing Justice-Atlanta's ("Advancing Justice-Atlanta"), Civ. A. 1-


18-cv-4 789 [hereinafter, "GMVP"], also filed a complaint with this Court, likewise 


alleging that the same statutes infringe upon the fundamental right to vote in 


violation of the equal protection clause of the Fourteenth Amendment. See GMVP 


Dkt. No. [1] 'il'il 60-65. The GMVP plaintiffs also claimed that the aforementioned 


Georgia statutes violate the procedural due process clause of the Fourteenth 


Amendment to the extent they deprive absentee ballot applicants and absentee 


voters of notice and an opportunity to be heard before their ballots or 


applications are rejected due to a signature mismatch. See id. 'il'il 46-58. 


The GMVP plaintiffs filed a motion for a temporary restraining order on 


October 17, 2018. See GMVP Dkt. No. [SJ. Plaintiffs filed their motion for a 


preliminary injunction two days later, on October 19, 2018. Martin Dkt. No. [4J. 


Because Plaintiffs amended their motion for a preliminary injunction on the 


morning of the joint hearing (October 23, 2018), the Court only addressed the 


signature mismatch argument from the Martin Motion in its subsequent ruling 


and temporary restraining order. See Martin Dkt. Nos. [23] at 3; [26]. Having 


1 Plaintiffs' Complaint was amended on October 22, 2018 only to add an 
inadvertently omitted paragraph relating to Plaintiff Jeanne Dufort. See Martin 
Dkt. [lo] at 1-2. 


2 
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provided Defendants with the opportunity to fully brief Plaintiffs' remaining 


claims, the Court now turns to the additional relief that Plaintiffs seek. 


Pursuant to 0.C.G.A. § 21-2-386(a)(1)(C), an absentee ballot may be 


rejected "[i]f the elector has failed to sign the oath, or if the signature does not 


appear to be valid, or if the elector has failed to furnish required information or 


information so furnished does not conform with that on file in the registrar's or 


clerk's office, or if the elector is otherwise found disqualified to vote. " If an 


elector's ballot is rejected, the clerk "shall write across the face of the envelope 


'Rejected,' giving the reason therefore .... [and] shall promptly notify the elector 


of such rejection. " Id. 


Plaintiffs' current focus is on the "category of mail-in voters whose ballots 


have been rejected for reasons unrelated to signature mismatches, " namely those 


absentee voters whose ballots are rejected if '"required information' is missing or 


inaccurate." Martin Dkt. No. [39] at 2. Such required information can include a 


voter's year of birth, and ballots can be rejected for other clerical mistakes. Id. at 


3. As Plaintiffs correctly note, the Georgia Supreme Court has held that while a 


failure to furnish required information is a "ground for rejection " under O.C. G.A. 


§ 21-2-386(a)(1)(C), nothing in the statute mandates the "automatic rejection of 


any absentee ballot lacking the elector's place and/or date of birth." Jones v. 


Jessup, 279 Ga. 531, 533 n.5 (2005). Defendant Kemp responds that some 


counties require a voter's year of birth for identification purposes but also 


concedes that "where the year of birth is not necessary to confirm the identify of a 
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voter, it is not otherwise required by O.C.G.A. § 21-2-386(a)(1)(C)." See Martin 


Dkt. No. [36] at 3-4. 


Plaintiffs seek an order prohibiting Defendants from rejecting an absentee 


ballot solely based on a discrepancy or omission relating to year of birth. Martin 


Dkt. No. [18] at 6. Plaintiffs also request "state wide relief for every rejected 


eligible absentee mail ballot voter." Id. at 9. Specifically, with respect to every 


mail ballot that has been submitted or that will be submitted in a timely manner 


for the November 6, 2018 election, Plaintiffs ask the Court to permit an absentee 


voter whose ballot is rejected to provide elections officials with a cure affidavit up 


until the close of business on the Friday after election day. See Martin Dkt. No. 


[39] at 3-4 (citing Martin Dkt. No. [19-1] at 10 (providing Plaintiffs' requested 


cure affidavit form)).2 


II. LEGAL STANDARD 


To obtain a preliminary injunction, the moving party must demonstrate: 


(1) a substantial likelihood of success on the merits; (2) a substantial threat of 


irreparable injury if the injunction is not granted; (3) the threatened injury to the 


movant outweighs the damage to the opposing party; and (4) granting the 


injunction would not be adverse to the public interest. Four Seasons Hotels & 


Resorts, B.V. v. Consorcio Barr, S.A., 320 F.3d 1205, 1210 (nth Cir. 2003). In the 


2 Because this Court has already issued a temporary restraining order addressing 
the issue of signature mismatches on absentee applications and ballots, the Court 
dechnes to consider any of Plaintiffs' requested relief to the extent it pertains to 
curing applications or ballots rejected due to a signature mismatch. 
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Eleventh Circuit, a "preliminary injunction is an extraordinary and drastic 


remedy not to be granted unless the movant 'clearly carries the burden of 


persuasion' as to the four prerequisites." United States v. Jefferson Cty., 720 F.2d 


1511, 1519 (11th Cir. 1983) (quoting Canal Auth. v. Callaway, 489 F.2d 567, 573 


(5th Cir. 1974)). Further, cases involving impending elections may trigger special 


considerations warranting particular caution. To illustrate, in Reynolds v. Sims 


the Supreme Court explained: 


[O]nce a State's [election-related] scheme has been found to be 
unconstitutional, it would be the unusual case in which a court would 
be justified in not taking appropriate action to insure that no further 
elections are conducted under the invalid plan. However, under 
certain circumstances, such as where an impending election is 
imminent and a State's election machinery is already in progress, 
equitable considerations might justify a court in withholding the 
granting of immediately effective relief in a legislative apportionment 
case, even though the existing apportionment scheme was found 
invalid. In awarding or withholding immediate relief, a court is 
entitled to and should consider the proximity of a forthcoming 
election and the mechanics and complexities of state election laws, 
and should act and rely upon general equitable principles. 


377 U.S. 533, 585 (1964); see also Purcell v. Gonzalez, 549 U. S. 1. 4 (2006) 


("Faced with an application to enjoin operation of voter identification procedures 


just weeks before an election, the Court of Appeals was required to weigh ... 


considerations specific to election cases and its own institutional procedures.") 


(emphasis added); see also Curling v. Kemp, No. 1:17-cv-2989-AT, 2018 WL 


4625653, at *16 (N.D. Ga. Sept. 17, 2018) ("While Plaintiffs have shown the threat 


of real harms to their constitutional interests, the eleventh-hour timing of their 


motions and an instant grant of the paper ballot relief requested could just as 
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readily jeopardize the upcoming elections, voter turnout, and the orderly 


administration of the election."). 


III. DISCUSSION 


The Court finds a preliminary injunction is not warranted here because 


Plaintiffs have failed to meet their burden in establishing the third and fourth 


prongs of the preliminary injunction standard-whether the threatened injury to 


the movant outweighs whatever damage the proposed injunction may cause the 


opposing party; and if issued, whether the injunction would not be adverse to the 


public interest.3 See Four Seasons Hotels, 320 F.3d at 1210. The Court considers 


these factors "in tandem, as the real question posed in this context is how 


injunctive relief at this eleventh-hour would impact the public interest in an 


orderly and fair election." Curling, 2018 WL 4625653, at *16. 


Plaintiffs' assertion that there is "no reason why the Court cannot order 


the Martin Plaintiffs' simple remedy given that it already ordered relief in the 


GMVP case" mischaracterizes the nature of Plaintiffs' requested relief as 


compared to the relief granted by the Court on the signature mismatch issue. See 


Martin Dkt. No. [39] at 27. First, as this Court explained earlier this week in its 


3 Because the Court finds that Plaintiffs have failed to carry their burden as to the 
third and fourth prongs, the Court declines to consider Defendants' arguments on 
the preliminary issues of standing and Eleventh Amendment sovereign 
immunity. See Martin Dkt. No. [36] at 6-13. The Court does not, at this unique 
and early juncture, take a position on the merits of Plaintiffs' constitutional 
claims. The Court's ruling is limited to finding that Plaintiffs have simply not 
carried their burden in establishing all the prerequisites for such extraordinary 
injunctive relief for the election taking place in less than one week. 
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order denying Secretary Kemp's Motion to Stay Pending Appeal [27], the Court's 


temporary restraining order regarding signature matching "simply requires 


county elections officials to apply the already established procedures set forth in 


0.C.G.A. §§ 21-2-229(e), -419, -493." Martin Dkt. No. [38] at 8 (emphasis added). 


By contrast, Plaintiffs' proposed procedure would require this Court to, in 


essence, rewrite the entirety of the absentee ballot statutes in order to provide 


clear and effective direction to elections officials. 


Specifically, Plaintiffs ask the Court to order elections officials to provide 


any absentee voter whose ballot has been rejected with a "one-stop cure." Martin 


Dkt. [39] at 4. Plaintiffs' proposed "one-stop cure" requires county elections 


officials to provide "instructions and notification" to any absentee voter whose 


ballot is rejected, informing the voter that they "may cure such rejection up to the 


close of business on the Friday after Election Day." Martin Dkt. [19] at 3. Such 


notification "shall include instructions for tracking the status and progress of the 


ballot acceptance on the Secretary of State's website." Id. 3-4. Plaintiffs also 


request that an absentee voter be permitted to cast an absentee ballot until 7 p.m. 


on Election Day by delivering the absentee ballot to the voter's precinct. Id. at 4. 


Plaintiffs also ask the Court to order a review of all mail ballot applications and 


ballots rejected to date in order to apply the requested relief retroactively. Id. 


Finally, to ensure their injunction is followed, Plaintiffs request that pollwatchers 


be permitted to observe the absentee ballot process. 
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Aside from providing a sample "cure affidavit," Plaintiffs propose no 


specific instructions for county elections officials to issue, nor do Plaintiffs 


suggest a procedure for receiving and processing such affidavits across the entire 


state. As Gwinnett County Defendants correctly observe, "[t]here is no statute to 


use as a template for potential relief, because no such process exists for how to 


process a 'cure affidavit."' See Martin Dkt. No. [37] at 9. Accordingly, if the Court 


were to grant Plaintiffs' injunction, the Court would leave county elections 


officials without any guidance as to what to do if various parts of the oath are left 


blank, unsigned, if the address matches publicly available information but not 


other information in the voter's file, or how to otherwise verify a voter's 


identification. See id. at 8. Thus, unlike the GMVP plaintiffs, who proposed relief 


that already existed within the bounds of Georgia's existing statutory scheme, 


Plaintiffs' requested injunction leaves a variety of critical and practical questions 


unanswered. 4 


Moreover, Plaintiffs' requested relief impacts a much larger universe of 


individuals. See Martin Dkt. No. [18] at 9 ("Martin Plaintiffs are seeking state 


wide relief for every eligible absentee mail ballot voter."). For example, Gwinnett 


4 Gwinnett County has also explained that its poll worker training has already 
concluded, its elections officials only have a procedure in place for collecting 
provisional ballots at polling sites, and-as the only county in Georgia covered by 
Section 203 of the Voting Rights Act-all forms and letters that Plaintiffs propose 
must also be translated. See Martin Dkt. No. [37] at 7-8. Given the close 
proximity to the election and the vagueness of Plaintiffs' requests, the Court 
agrees that Gwinnett County would face a "massive disruption" if forced to 
implement Plaintiffs' proposed remedies. Id. at 7. 
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County has rejected over 1,500 applications and ballots for a variety of reasons, 


but only 300 applications and ballots due to signature mismatch. See Martin Dkt. 


No. [37] at 9. Indeed, Plaintiffs aver that their requested injunction will provide 


relief for "many of the approximately 92 percent of rejected mail ballot voters 


whose ballots were cast aside for reasons other than an alleged signature 


mismatch." See Martin Dkt. No. [39] at 4. As such, in considering Plaintiffs' 


request for injunctive relief, the Court's greatest concern is that the "massive 


scrambling" required to implement an entirely new process for a significant 


number of voters five days before the election will place an impossible burden on 


the already overtaxed elections officials. Curling, 2018 WL 4625653, at *16 


("[T]he massive scrambling required to implement such injunctive relief in 


roughly 2,600 precincts and 159 counties will seriously test the organizational 


capacity of the personnel handling the election, to the detriment of Georgia 


voters."). 


And, as Defendants correctly point out, in the context of signature 


matching, the Court expressed its concern that the existing cure option for 


absentee voters whose applications or ballots are rejected due to a signature 


mismatch is illusory because "[t]here is simply no guarantee that such voters' 


signatures might match on a second absentee ballot or absentee ballot 


application." See Martin Dkt. No. [23] at 24. But in the context of a missing or 


incorrect birth year or other clerical error, a voter who carefully reads and fills 


out the form has other options to cure his or her prior ballot deficiencies. See 
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Martin Dkt. No. [37] at 7. Further, because 0.C.G.A. § 21-2-386(a)(1)(C) requires 


an elections official to provide both prompt notice and a reason for rejection, an 


absentee voter whose ballot or application is rejected due to a deficient birth year 


or clerical error can cure such error on a second absentee application or ballot 


and have his or her vote counted.s 


In sum, the November 6, 2018 election is rapidly approaching. The 


absentee voting process began on September 21, 2018, and the deadline for 


mailing absentee ballots is today, November 2, 2018. See Martin Dkt. No. [37] at 


6. Poll worker training has long since concluded. See Martin Dkt. No. [37-2] � 26. 


Implementing an entirely new process for an extremely large subset of absentee 


voters just days before the election will both burden elections officials and 


increase the risk of voter confusion. As a result of the magnitude and timing of 


the relief requested-coupled with the premise that courts should use discretion 


in considering injunctions that will have a "chaotic and disruptive effect on the 


electoral process" -the Court finds that Plaintiffs have failed to carry their burden 


in demonstrating that balance of harms weighs in their favor and that the 


requested injunction would not be adverse to the public interest. See, e.g., 


Fishman v. Schaffer, 429 U.S. 1326, 1330 (1976). This does not mean that the 


Court is not troubled by some of the allegations in Plaintiffs' Motion. Instead, it 


s Plaintiffs identify several individuals who have not received notice or who have 
received insufficient notice. See Martin Dkt. No. [39] at 14. However, Plaintiffs 
have not requested specific injunctive relief for those individuals. As such, the 
Court will not consider the issue. 


10 
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merely holds that there is not enough time to adequately implement the more 


wide-ranging solutions proposed. Plaintiffs' Motion is therefore DENIED. 


IV. CONCLUSION 


The remaining relief requested by Plaintiffs' Amended Motion for a 


Preliminary Injunction [19] is DENIED. This Order does not affect the 


injunction already in place regarding signature mismatches. 


IT IS SO ORDERED this 2nd day of November 2018. 


11 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 


ALBANY DIVISION
 


MATHIS KEARSE WRIGHT, JR., 
 


Plaintiff, 
 


v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND 
REGISTRATION, 
 


Defendant. 
______________________________ 


: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 


 
 
 
CASE NO.: 1:14-CV-42 (WLS) 


 


ORDER 


 On November 20, 2017, the Court issued an order memorializing the pretrial 


conference in this action. The order directed the parties to “submit their views on the 


procedure required for an order implementing a redistricting plan in this action were Plaintiff 


to prevail . . . .” (Doc. 134.) Plaintiff Mathis Kearse Wright, Jr. submitted his views first. 


(Doc. 140.) He argued the Court should give elected officials the first opportunity to remedy 


an unlawful plan, but that timing or other factors may make doing so impracticable. (Id. at 3.) 


Any new plan put in place, he noted, must not violate Section 2 of the Voting Rights Act. 


(Id. at 4.) Defendant Sumter County Board of Elections and Registration agreed that the 


legislature should have the first opportunity to remedy an unlawful plan. (Doc. 141 at 3.) If 


the legislature failed to do so, it noted, the Court would have to put a plan in place which 


would approximate the plan the legislature would have put in place. (Id. at 4.) 


 The Court then held a bench trial in this matter on December 11–14, 2017. (Docs. 


144–146; 147.) Following the trial, the Court ordered the parties to submit a series of post-


trial briefs, including proposed remedial plans. (Doc. 147.) 


 Wright filed his proposed remedial plans on January 22, 2018. (Doc. 174.) Sumter 


County filed a response on February 5, 2018, (Doc. 176), and Wright then filed a reply on 


February 14, 2018. (Doc. 180.) In the midst of that briefing, the Court filed an order 
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explaining that a series of motions filed and hearings requested by the parties would prevent 


it from determining liability and implementing a remedial plan prior to the scheduled May 


2018 elections. (Doc. 179.) It ordered the parties to files brief no later than February 23, 


2018, and no longer than five pages, addressing whether the Court should allow the 


upcoming election to proceed as planned with the current districts or enjoin the election. 


(Doc. 179.) 


 Wright responded that, in the event the Court found the current plan to violate 


Section 2, the election should be enjoined. (Doc. 181 at 1.) He suggested the election be 


moved to the general election on Tuesday, November 6, 2018. (Id. at 3.) Sumter County 


disagreed. (Doc. 182.) It suggested that, even if the Court ruled in Wright’s favor on the 


merits, the elections should go forward as scheduled. (Id. at 1.) The Court held a status 


conference on February 28, 2018. Wright suggested the following timeline for a general 


election: 


 July 23, 2018: Deadline for new district boundaries to be set. 


 August 6–10, 2018: Candidate qualifying period. 


 August 8, 2018: Approximate time ballots begin being created. 


 September 21, 2018: Deadline for ballots to be made available. 


 November 6, 2018: General election. 


(Doc. 189.) The Court noted that those dates were reasonable in the event the election was 


enjoined. (Id.) 


 On March 17, 2018, the Court found that the current school board districts violate 


Section 2 of the Voting Rights Act. (Doc. 198.) The Court noted that the Georgia General 


Assembly would be in session through at least Thursday, March 29, 2018. S.R. 631,  


154th Gen. Assemb., Reg. Sess. (Ga. 2018). It ordered Sumter County “to confer with 


Sumter County’s legislative delegation and inform th[e] Court no later than Monday, March 


26, 2018 whether the General Assembly is inclined to enact a remedial plan before 


adjourning sine die or, if not, a timeline for when it believes a remedial plan could be 


adopted.” (Doc. 198 at 37.) Sumter County filed a status report on March, 26, 2018. (Doc. 


201.) It spoke with Senator Freddie Powell Sims, the representative for Georgia Senate 
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District 12, who informed counsel that the Assembly would not be able to change the school 


board districts before it returned to session in January 2019. (Id.) 


 Also on March 26, 2018, the parties filed supplemental briefs regarding remedy 


proposals. Wright argued that, if the General Assembly failed to enact a remedial plan before 


adjourning, the Court should enact a remedial plan as an interim remedy and move the 


election date to November 6, 2018. (Doc. 199 at 1.) Again, Sumter County disagreed. (Doc. 


200.) It suggested the Court leave the May 2018 election in place and permit the Assembly to 


enact a plan in 2019. (Id. at 29.) Further, it requested the Court issue a partial final judgment 


in accordance with Federal Rule of Civil Procedure 54(b) and reserve jurisdiction over 


remedial issues until after the Assembly has an opportunity to act. (Id. at 30.) 


 On March 30, 2018, Wright filed an Emergency Motion for a Temporary Restraining 


Order and Preliminary Injunction. (Doc. 202.) He informs the Court that, in the absence of 


an injunction, absentee ballots may begin being distributed on April 3, 2018. (Id. at 4.) The 


ballots for the election have already been printed and cannot be changed. (Doc. 202-1.) 


Wright requests that Sumter County: “(a) redact the names of school-board candidates by 


means of a sticker or permanent marker; (b) include a notice with the ballots that the school-


board election has been cancelled; or (c) both. Alternatively, the Court could enjoin the 


defendant from distributing any ballots for a few days while the parties attempt to agree on a 


suitable procedure for cancelling the election.” (Doc. 202 at 8 (citation omitted).) 


 Later the same day, Sumter County filed a Notice Regarding Briefing. (Doc. 203.) It 


notes that Wright’s motion was filed the morning of Good Friday and seeks nearly-


immediate Court action without response from the County. (Id.) It requests until 


Wednesday, April 4, 2018 to file a response. (Id.) 


DISCUSSION 


 At the outset, the Court notes that under the totality of the circumstances, including 


its resolving of dispositive motions, a bench trial, post-trial hearings, and extensive and 


ongoing briefing by the parties, it has an adequate record before it to consider injunctive 


relief consistent with its duty to protect the right at issue. Further, Sumter County—as will 
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be further explained—will be provided an opportunity to respond to this order consistent 


with the local rules.  


Before delving into the appropriate remedy, the Court reviews the different forms of 


injunctive relief available in federal court. “[T]here are basically three types of injunctions 


that can be issued by a federal court[:] . . . the temporary-restraining order, the preliminary 


injunction, and the permanent injunction.” 11A Charles Alan Wright & Arthur R. Miller, 


Federal Practice and Procedure § 2941 (3d ed.).  


 A temporary-restraining order typically is sought and issued on an ex 
parte basis and operates to prevent immediate irreparable injury until a 
hearing can be held to determine the need for a preliminary injunction.  


 A preliminary injunction is effective until a decision has been reached 
at a trial on the merits.  


 A permanent injunction will issue only after a right thereto has been 
established at a trial on the merits. 


Id. (formatting altered). Because the Court has already decided the merits of this action in 


Wright’s favor, neither a temporary restraining order nor a preliminary injunction are 


appropriate. Rather, the Court must decide whether to issue a permanent injunction, the 


standards for which vary slightly from those cited by Wright. “[T]o obtain a permanent 


injunction, a party must show: (1) that he has prevailed in establishing the violation of the 


right asserted in his complaint; (2) there is no adequate remedy at law for the violation of this 


right; and (3) irreparable harm will result if the court does not order injunctive relief.” 


Alabama v. U.S. Army Corps of Engineers, 424 F.3d 1117, 1128 (11th Cir. 2005). 


 To begin with, the Court agrees with the parties “that redistricting and reapportioning 


legislative bodies is a legislative task which the federal courts should make every effort not to 


pre-empt.” Wise v. Lipscomb, 437 U.S. 535, 539 (1978). The Georgia General Assembly 


should have the first opportunity to craft a remedial plan when doing so is “practicable.” Id. 


at 540. Here, it is clearly not practicable to defer to the Assembly for the 2018 election. Both 


the Georgia Senate and the Georgia House of Representatives have now adjourned sine die, 


and the senator representing Sumter County has informed the Court through Sumter County 


that the Assembly will not act on this issue until 2019. 
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 “[O]nce a State's[—or here, school board’s—]legislative apportionment scheme has 


been found to be unconstitutional, it would be the unusual case in which a court would be 


justified in not taking appropriate action to insure that no further elections are conducted 


under the invalid plan.” Reynolds v. Sims, 377 U.S. 533, 585 (1964). Unsurprisingly, then, the 


Court finds that all three requirements for a permanent injunction have been met. First, 


Wright has prevailed in his claim. (Doc. 198). Second, there is no adequate remedy at law for 


a violation of Section 2 of the Voting Rights Act. See Dillard v. Crenshaw Cty., 640 F. Supp. 


1347, 1363 (M.D. Ala. 1986) (“it is simply not possible to pay someone for having been 


denied a right of this importance”). Likewise, and third, the loss of a meaningful right to 


vote creates an irreparable harm. Id. 


 Once the Court decides the standards for a permanent injunction are met, it “must 


undertake an ‘equitable weighing process’ to select a fitting remedy for the legal violations it 


has identified . . . .” North Carolina v. Covington, 137 S. Ct. 1624, 1625 (2017) (citation 


omitted). The Court must consider “a special blend of what is necessary, what is fair, and 


what is workable.” New York v. Cathedral Acad., 434 U.S. 125, 129 (1977) (quoting Lemon v. 


Kurtzman, 411 U.S. 192, 200 (1973)); see Covington, 137 S. Ct. at 1625 (applying New York to 


the voting rights context). Relief is not automatic. A district court may permit an election to 


proceed even after a finding that the districts are unlawful when “an impending election is 


imminent and a State's election machinery is already in progress.” Id. There is no shortage of 


courts that have done so. See, e.g., Order at 162–163, Covington v. North Carolina, No. 1:15-cv-


399 (M.D.N.C. August 11, 2016). 


 The Supreme Court recently noted, in the context of a district court setting a special 


election to remedy a racial gerrymander, a non-exhaustive list of factors district courts may 


consider in deciding a proper equitable remedy. They include “the severity and nature of the 


particular constitutional violation, the extent of the likely disruption to the ordinary 


processes of governance if early elections are imposed, and the need to act with proper 


judicial restraint when intruding on state sovereignty.” North Carolina v. Covington, 137 S. Ct. 


1624, 1626 (2017). 
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 Here, the infringement of black voters’ right to vote in Sumter County is severe. 


Despite African Americans constituting 49.5% of the voting age population in Sumter 


County, they are only able to elect their candidates of choice to 29% of the school board 


seats. (Doc. 198 at 2.) Were the Court to allow the election to proceed, this vastly 


disproportionate representation would continue for another two years. Second, the Court 


finds that enjoining this election and moving it to November would cause minimal 


disruptions to the ordinary processes of governance. New school board members do not 


begin their term until the January following the election, so moving the election date from 


May to November will not interfere with the regular terms of board members. (Doc. 153-


85); cf. Covington, 137 S. Ct. at 1625 (vacating injunction which would have shortened 


legislators’ terms from two years to one). The Court acknowledges that voters may be 


confused by the changed election date. However, the school board held elections in 


November as recently as 2010. (Doc. 153-61.) A November school board election will not 


be an unusual sight for Sumter County voters. Moreover, Wright is not proposing to move 


the election to an unusual, specially set election date. Cf Covington, 137 S. Ct. at 1625 (setting 


special primary and general elections for the fall of 2017). Voters are used to elections taking 


place on the first Tuesday after the first Monday in November of even-numbered years. A 


number of races will already be on the ballot, and the addition of a school board election is 


unlikely to disrupt the election process. 


 Finally, the Court is acting with proper judicial restraint. It attempted to defer to the 


General Assembly to craft a remedy for the 2018 elections. (Docs. 198; 201.) It is only after 


learning that the Assembly would be unable to act that the Court considered an injunction. 


Any injunction and specially set election will be for the 2018 election only. The Court will 


again defer to the Assembly when it returns to session in 2019. 


CONCLUSION 


 Accordingly, the Court finds that the balance of equities weighs toward enjoining the 


May 2018 election as to the Board of Education. The Court construes Wright’s Emergency 


Motion for a Temporary Restraining Order and Preliminary Injunction (Doc. 202) as a 


motion for a permanent injunction. Pursuant to Middle District of Georgia Local Rule 7.7, 
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the Court finds that the extensive briefing on this issue, as outlined above, has allowed it to 


determine “the relative legal positions of the parties so as to obviate the need for the filing of 


opposition thereto.” The Court will entertain any objections to this order filed no later than 


Friday, April 6, 2018. Wright’s motion for a permanent injunction (Doc. 202) is 


GRANTED. The Sumter County Board of Education election scheduled for May 22, 2018 


is ENJOINED and RESET for November 6, 2018. Defendant Sumter County Board of 


Elections and Registration is hereby ORDERED to redact the names of school-board 


candidates by means of a sticker or permanent marker on all ballots distributed for the May 


22, 2018 election, include a notice with all ballots for the May 22, 2018 election that the 


school-board election has been cancelled, or petition the Court prior to distributing any 


ballots for the May 22, 2018 election of another method by which it intends to inform voters 


in the May 22, 2018 election that the races for the Sumter County Board of Education has 


been enjoined.1 Defendant Sumter County Board of Elections and Registration is 


ENJOINED from tabulating the votes cast in the May 22, 2018 election for any position 


on the Sumter County Board of Education. 


The Court will enter an order no later than July 23, 2018 setting interim boundaries 


for the new Sumter County Board of Education districts. The election for all Sumter County 


Board of Education seats set for May 22, 2018 will instead take place on November 6, 2018. 


The candidate qualifying period for that election will begin August 6, 2018 and end August 


10, 2018.  The parties should inform the Court as soon as practicable if any of these 


deadlines are unworkable or if additional deadlines need to be set by Court order.  


SO ORDERED, this 30th day of March 2018.    


      /s/ W. Louis Sands_____________________ 
W. LOUIS SANDS, SR. JUDGE 
UNITED STATES DISTRICT COURT 


                                              
1 The Court notes that Sumter County does not believe it has sufficient time to print and prepare notices for 
each absentee ballot or to redact all of the Board of Education candidates’ names from the ballots. (Doc. 203 
at 2.) The Court intends to be flexible with this requirement. In the event so many absentee ballots are to be 
distributed on April 3, 2018, that the County is unable to redact them all, the Court is not expecting 
Defendant’s counsel to “cancel[] their plans to be with their families this holiday weekend.” (Id.) Rather, 
Sumter County should formulate a reasonable plan to inform voters that the election has been enjoined and 
present it to the Court as soon as possible. 
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MEMORANDUM TO COUNSEL OR PARTIES 
 
Appeal Number:  18-14502-GG   ; 18-14503 -GG   
Case Style:  Georgia Muslim Voter Project, et al v. Brian Kemp 
District Court Docket No:  1:18-cv-04789-LMM 
 
This Court requires all counsel to file documents electronically using the Electronic Case 
Files ("ECF") system, unless exempted for good cause.  


The enclosed order has been ENTERED.  
 
Sincerely, 
 
DAVID J. SMITH, Clerk of Court 
 
Reply to: Joe Caruso, GG/bmc 
Phone #: (404) 335-6177 
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 IN THE UNITED STATES COURT OF APPEALS 


FOR THE ELEVENTH CIRCUIT 
 _________________________ 
  


No. 18-14502-GG 
 _________________________ 
 
GEORGIA MUSLIM VOTER PROJECT, 
ASIAN-AMERICANS ADVANCING JUSTICE-ATLANTA, 


 
                                                                                Plaintiffs - Appellees, 


 
versus 


 
BRIAN KEMP, 
in his official capacity as the Secretary of State of Georgia, 


 
                                                                                Defendant - Appellant, 


 
GWINNETT COUNTY BOARD OF VOTER REGISTRATION AND ELECTIONS, 
on behalf of itself and all others similarly situated, 


 
 


                                                                                Defendant.  
_________________________ 


  
No. 18-14503-GG 


_________________________ 
 
RHONDA J. MARTIN, 
DANA BOWERS, 
JASMINE CLARK, 
SMYTHE DUVAL, 
JEANNE DUFORT, 
THE GEORGIA COALITION FOR THE PEOPLE'S AGENDA, INC., 


 
                                                                                Plaintiffs - Appellees, 


 
versus 


 
BRIAN KEMP, 
Secretary of State of Georgia, 


 
                                                                                Defendant - Appellant, 


 
 


USCA11 Case: 18-14502     Date Filed: 11/02/2018     Page: 1 of 2 







2 


REBECCA N. SULLIVAN, et al., 
 


                                                                            Defendants.  
__________________________ 


 
 On Appeal from the United States 


District Court for the Northern District of Georgia 
__________________________ 


 
BEFORE: TJOFLAT, JILL PRYOR, and NEWSOM, Circuit Judges. 
 
BY THE COURT:  
 


Before the Court is “Appellant Brian Kemp’s Emergency Motion for Stay of Injunction 


Pending Appeal.”  As to Appellant’s request for a stay pending appeal, the motion is DENIED, as 


Appellant has not made the requisite showing.  See Nken v. Holder, 556 U.S. 418, 434 (2009).  


One judge dissents; opinions will follow. 


As to Appellant’s alternative request to expedite his appeal, the motion is DENIED.  


 We hereby sua sponte CONSOLIDATE the appeals in case nos. 18-14502 and 18-14503. 


USCA11 Case: 18-14502     Date Filed: 11/02/2018     Page: 2 of 2 





		Previous Document

		18-14502

		11/02/2018 - MOT-2 Notice to Counsel/Parties, p.1

		11/02/2018 - Court Order Filed, p.2








Page 1 of 24 
 


RULES 


OF 


THE STATE ELECTION BOARD 


 


 CHAPTER 183-1 


GEORGIA ELECTION CODE 


 


SUBJECT 183-1-12 


PREPARATION FOR AND CONDUCT OF PRIMARIES AND ELECTIONS 


 


TABLE OF CONTENTS 


 


183-1-12-.04 Storage, Maintenance, and Transport of Statewide Voting System Components 
183-1-12-.06 Handling of Voting System 
183-1-12-.08 Logic and Accuracy Testing 
183-1-12-.09 Transport to Polls 
183-1-12-.10 Before the Opening of the Polls 
183-1-12-.11 Conducting Elections 
183-1-12-.12 Tabulating Results 
183-1-12-.18 Provisional Ballots 
183-1-12-.20 Use of Emergency Paper Ballots When Voting Machines are Inaccessible 
 
183-1-12-.04 Storage, Maintenance, and Transport of Statewide 


Voting System Components   
 


1. The election superintendent of the county shall maintain all components of the voting 
system (including electronic ballot markers, ballot scanners, electronic poll books, and 
election management systems) in accordance with the requirements of this rule, the 
directives of the Secretary of State, and the specifications and requirements of the 
manufacturer. 
 


2. All electronic components of the voting system shall be stored in a climate controlled space 
in which the temperature and humidity levels are maintained at acceptable levels year-
round which shall not be lower than 0 degrees Celsius (32 degrees Fahrenheit) nor higher 
than 40 degrees Celsius (104 degrees Fahrenheit) and not lower than 20 percent relative 
humidity and not higher than 85 percent relative humidity such that no condensation forms 
on such components. The components shall not be stored in an area in which liquids or 
fluids stand, pool, or accumulate at any time or in areas that are subject to such standing, 
pooling, or accumulating liquids or fluids. The space in which the components are stored 
shall be secured and shall be accessible only to persons authorized by the election 
superintendent to have access to such components or such space. The components shall be 
stored in a manner that ensures that the components are protected from damage and shall 
not be stacked more than four units high. The back-up battery for the ballot scanner shall 
be charged at least every 9 months. 
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3. The storage areas for the voting system components at the county election office or other 
designated county facility shall be equipped with one or more of the following forms of 
electronic surveillance and protection: keypads or electronic locks, motion detectors, video 
surveillance, or a security system that is connected to an outside monitoring source, such 
as the police department or fire department. 
 


4. The election Superintendent shall maintain numbered seals on all electronic ballot markers 
and ballot scanners in storage and all seal numbers shall be recorded and on file in the 
office of the election superintendent. 
 


5. All components of the voting system shall be securely transported to polling places. 
Electronic ballot markers (including printers) and ballot scanners shall be transported in 
secure boxes or carrying cases that provide vibration and impact protection. 
 


6. Upon delivery to a polling place in preparation for a primary, election, or runoff, all 
components of the voting system shall be secured and protected from unauthorized access. 
Upon delivery, the components  shall either be stored in a locked, secure room at the polling 
place; in a locked, secure container that is reasonably affixed to the polling place; be under 
visual surveillance of an election official or their designee, law enforcement official, or 
licensed security guard; or, if the previously listed options are not feasible, in another 
manner, that in the reasonable judgement  of the superintendent, secures and protects the 
voting system components from unauthorized access. Any electronic visual surveillance 
used for security when voting is not taking place shall not record, capture, or otherwise 
compromise the privacy of an elector's ballot. 
 


7. The expenses for the implementation of the storage and security requirements of this rule 
shall be the responsibility of the county or municipal governing authority, as applicable, 
unless such security features are provided by the State. 
 


8. Maintenance of Voting System Components. After the end of the initial warranty period 
for state owned voting system components, the county shall be responsible for maintaining 
an appropriate warranty or otherwise be responsible for maintenance and upkeep of such 
devices, including the repair and/or replacement of any devices which are destroyed, 
damaged, or otherwise rendered incapable of use in elections. 
 


Authority: O.C.G.A. § 21-2-31 
 
 
Rule 183-1-12-.06 Handling of Voting System  


 


1. All personnel, with the exception of the permanent employees of the Office of the Secretary 
of State and permanent employees of the county or municipal election superintendent, who 
prepare voting equipment for use in a primary, election, or runoff shall complete an oath 
of custodian before each election. One copy of the oath shall be placed on file in the office 
of the election superintendent and an additional copy shall be filed with the records for the 
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election filed with the clerk of superior court or the municipal clerk, as appropriate. The 
oath of custodian 


shall be in the following form: 
 
STATE OF GEORGIA 
 
COUNTY/MUNICIPALITY OF _______________________ 
 
 
OATH OF CUSTODIANS AND DEPUTY CUSTODIANS OF GEORGIA VOTING SYSTEM 
I, _________________________, do swear  (or  affirm)  that I will as a (deputy) custodian     of     
the     voting     systems     for     the     County/Municipality     of ___________________, faithfully 
perform all of my duties in accordance with  state  law;  that  I will  prepare  in accordance  with  
all applicable  rules  and regulations  governing the use of the voting system all components  to be 
used in primaries, elections, and runoffs in this county/municipality; that I will use my best 
endeavors to prevent any fraud, deceit, or abuse in carrying out my duties while preparing the 
voting system for use in primaries, elections, and runoffs; and that I am not disqualified by law to 
hold the position of (deputy) custodian. 
 
_________________________________ 
 
(Deputy) Custodian  
 
Administered by, sworn to,  
 
and subscribed before me, 
  
this ____ day of _____, 20__  
 
 
Superintendent 
 
(Required by O.C.G.A.  Section 21-2-379.6(b)) 
 


2. Any electronic ballot markers, ballot scanners, electronic poll books, ballot boxes and 
accessories that are removed from storage for educational or training purposes must be 
signed in and out on an equipment log maintained by the election superintendent. The log 
shall contain, at a minimum, a description of the item being checked out, including any 
serial number or identifying number; the date and time when the item is checked out; the 
name of the person checking out the item; and the date and time when the item is returned 
to storage.  The items checked out of storage shall remain in the custody and control of the 
person checking out the items at all times and the person checking out the items shall 
personally return such items. Each person who utilizes equipment for educational or 
training purposes must be adequately trained in the use of the equipment prior to the release 
of the equipment into such person's custody. 
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3. Should it become necessary to relocate an election management system computer or any 
of its components from one facility to another, the election superintendent shall notify the 
Secretary of State in advance in writing of the reason for the relocation and the proposed 
new location.  The election management system shall not be relocated unless and until 
written authorization for the relocation is received from the Secretary of State except in the 
event of an emergency situation beyond the control of the election superintendent. If an 
emergency arises causing the election management system to be moved, the election 
superintendent is responsible to notify the Secretary of State as soon as possible of the 
move. 
 


4. The poll manager shall sign a receipt for components of the voting system assigned to such 
poll manager's precinct. Upon returning election supplies to the election superintendent's 
office following the close of the polls, the poll manager shall account for all such items and 
shall certify that all such items have been returned or shall describe any missing items and 
explain why such items have not been returned. The Secretary of State shall prepare and 
provide a chain of custody sheet for this purpose. 
 


5. All voting system components and other equipment assigned to designated county election 
technicians shall be accounted for on the night of a primary, election, or runoff and shall 
be returned to storage. Each technician shall sign a receipt for all such items issued to such 
technician and, upon returning such items to the election superintendent's office following 
the close of the polls, the technician shall account for all such items and shall certify that 
all such items have been returned or shall describe any missing items and explain why such 
items have not been returned. The Secretary of State shall prepare and provide a chain of 
custody sheet for this purpose. 
 


6. The election superintendent shall notify the Secretary of State of any instances of 
unaccounted for components of the voting system as soon as possible. 
 


7. The election superintendent shall perform an audit count of all voting system components 
housed and maintained by the jurisdiction on an annual basis.  The results of the audit shall 
be submitted to the Secretary of State. 
 


Authority: O.C.G.A. §§ 21-2-31, 21-2-379.6 
 
Rule 183-1-12-.08 Logic and Accuracy Testing 


 


1. Primaries and Elections. 
 


a. On or before the third day preceding a primary or election, including special 
primaries, special elections, and referendum elections, the election 
superintendent shall commence the preparation and testing of the electronic poll 
books, electronic ballot markers, printers, and ballot scanners for use on 
Election Day. 
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b. On or before the third day preceding the advance voting period, the election 
superintendent shall commence the preparation and testing of the electronic poll 
books, electronic ballot markers, printers, and ballot scanners for use during the 
advance voting period. Voting system components that passed logic and 
accuracy testing for advance voting do not have to be re-tested for use on 
Election Day for the same election, unless there is a change in the programming 
or database used by the component. 
 


c. At least five days prior to the commencement of such preparation and testing, 
the election superintendent  shall publish a notice on the homepage of the 
county’s publicly accessible website associated with election and/or 
registrations, or if the county does not have such a website, in a newspaper of 
general circulation in the county or by posting in a prominent location in the 
county stating the date, time, and place or places where preparation and testing 
of the voting system components for use in the primary or election will 
commence, and stating that such preparation  shall continue from day to day 
until such preparation is complete and that such preparation and testing shall be 
open to the public and that members of the public are entitled to be present 
during the preparation and testing. Prior to a runoff election, the Superintendent 
shall prominently post notice of the date, time, and place of such testing at least 
24 hours prior to its occurrence. 


 


d. The election superintendent shall cause such preparation and testing to begin 
on such date and time and at such place or places. Such preparation and testing 
shall be open to members of the public to observe; however, such members of 
the public shall not in any manner interfere with the preparation and testing of 
the voting system components. Any person found to be interfering with the 
preparation and testing process may be asked to leave the testing process and 
may be cited for interfering with an election official while in performance of 
election duties. Any questions and/or complaints from the general public 
regarding the preparation and testing process must be directed to the election 
superintendent and not to the individual personnel conducting the preparation 
and testing process.  The election superintendent may make such reasonable 
rules and regulations concerning the conduct of such members of the public 
observing such preparation and testing, as the election superintendent deems 
necessary and appropriate; provided, however, that such rules and regulations 
shall not prevent members of the public from fairly observing the preparation 
and testing of the voting system components. 
 


2. In addition to any reasonable rules and regulations that the election superintendent 
may create for the public to observe the preparation and testing process, the election 
superintendent or designee thereof, shall: 


 


a. Be available for the first hour of the first day of testing to explain the preparation 
and testing process and to respond to questions and provide answers regarding 
the purpose and the process of preparation and testing; 
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b. Maintain a presence at all times during the preparation and testing process; 
 


c. Administer an oath of custodian prior to beginning the preparation and testing 
process to any county personnel (except permanent state, county, or municipal 
election staff) appointed by the election superintendent to conduct the 
preparation and testing process; 


 


d. Establish an area reasonable in proximity for the public to observe the 
preparation and testing process.  Such area shall provide reasonable 
accommodations for the public insofar as space permits, but shall not be so 
established as to deny the general public the opportunity to view the process; 
however, the area should be of such nature so as to allow the preparation and 
testing process to proceed without interference by the general public; 


 


e. Allow only election office personnel or individuals assigned to conduct the 
preparation and testing to enter the testing area during the preparation and 
testing process; 


 


f. Prohibit any preparation and testing reports created for recording the seal 
numbers of voting system components from being disclosed to the public; 


 


g. Prohibit the security seal numbers or other security measures of any voting 
system components from being disclosed to the public; and  


 


h. Prohibit photographic and audio equipment of any kind, including cell phone 
cameras, from being used to record the security seal numbers or other measures 
used to secure any voting system components, provided that this rule shall not 
prohibit the news media from reporting on the preparation and testing process, 
so long as seal numbers and other security measures on any voting system 
component are not recorded or displayed in any manner. 


 


3. During the public preparation and testing of the electronic poll books, electronic 
ballot markers, printers, and ballot scanners to be used in a particular primary or 
election, the election superintendent shall cause each electronic ballot marker and 
scanner to be programmed with the election files for the precinct at which the 
electronic ballot marker and ballot scanner unit will be used. 


 
The superintendent shall cause the accuracy of the components to be tested by 
causing the following tasks to be performed: 
 


A. Check that the electronic poll books accurately look up and check-in voters via both 
the scanning function and manual lookup and create a voter access card that pulls 
up the correct ballot on the electronic ballot marker for every applicable ballot style. 
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B. Check that the touchscreen on the electronic ballot marker accurately displays the 
correct selections and that the touchscreen accurately reflects the selected choices. 


 
C. Check that the printer prints a paper ballot that accurately reflects the choices 


selected on the touchscreen and immediately mark all printed paper ballots as “test” 
ballots. 


 
D. Check that the ballot scanner scans the paper ballot, including both ballots marked 


by electronic ballot markers and ballots marked with a pen, and that the ballot 
scanner scans ballots regardless of the orientation the ballot is entered into the 
scanner. 


 
E. Check that the tabulation contained in the ballot scanner memory card can be 


accurately uploaded to the election management system, and that the tabulated 
results match the selections indicated on the paper ballot. 


 
If any component fails any of the testing, the component shall not be used in a primary, election, 
or runoff until such unit is repaired and inspected and found capable of proper functioning and 
passes logic and accuracy tests. The component failure should be documented and reported to the 
superintendent. Upon the successful completion of the logic and accuracy test, the component shall 
be cleared of any vote totals collected during testing. A zero tape shall be run on the ballot scanner 
subsequent to successful testing, and the tape shall be attached to the custodian's certification form 
to document the logic and accuracy testing. The components shall then be sealed and securely 
stored for transfer to the polling place. 
 


4. After the completion of Logic and Accuracy testing on any voting system 
component, each component shall be sealed and safely and securely stored until 
such time as the component is transported to the polling place in which such 
component is to be used. The zero tapes, results tapes, test ballots, and other 
paperwork shall be securely stored by the superintendent. 


 
 
Authority: O.C.G.A. § 21-2-31 
 
 
Rule 183-1-12-.09. Transport to Polls 


 


1.   The election superintendent shall take all necessary measures to cause the voting system 
components to be safely and securely transported to the polling places. 
 
2.   The election superintendent shall cause the voting system components for each polling place 
to be delivered to the polling place at least one hour before the time for the opening of the polls.  
The election superintendent shall cause magnifying devices to be made available at each polling 
place to assist voters in reviewing their paper ballots. 
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3.   If the voting system components are stored at a polling place prior to the arrival of the poll 
manager or their designee, the election superintendent shall cause the components to be stored in 
a locked, secure manner with appropriate climate control as described in Rule 183-1-12-.04. 
 
Authority: O.C.G.A. § 21-2-31 
 
 
Rule 183-1-12-.10 Before the Opening of the Polls 


 


1.   The poll officers shall set up and power on the voting system components for voting prior to 
the opening of the polls. The set up shall be performed in public and the public may view the set 
up subject to such reasonable rules and regulations as the election superintendent may deem 
appropriate to protect the security of the voting system components and to prevent interference 
with the duties of the poll officers. 
 
2.   The poll officers shall verify that the seal for each voting system component is intact and that 
there is no evidence or indication of any tampering. The poll officers shall verify that the number 
of the seal matches the number of the seal recorded for that component when such component was 
prepared by the election superintendent for the primary, election, or runoff. If a seal number does 
not match or if there is any evidence or indication of tampering, the election superintendent shall 
be immediately notified and such component shall not be used until such matters are resolved by 
agreement of the election superintendent and the poll manager. 
 
3.   The poll manager shall check that the electronic poll books, electronic ballot markers, and 
ballot scanners all indicate zero counts prior to the opening of the polls. 
 
4.   The poll manager shall cause each ballot scanner in the polling place to run a zero tape prior 
to the start of voting.   If the tape does not show zero votes prior to the start of voting, the election 
superintendent shall be immediately notified and such unit shall not be used until the unit is cleared 
and the matter is resolved by agreement of the election superintendent and the poll manager. 
 
5.   The poll manager and two witnesses who have been sworn as poll officers pursuant to O.C.G.A.  
§§ 21-2-94 and 21-2-95 shall sign the zero tape from the ballot scanner. The poll manager and 
those same two witnesses shall then confirm that the ballot box is empty. The Secretary of State 
shall develop a form to be signed by the poll manager and the two witnesses attesting that the 
ballot box was empty prior to the opening of the polls.  Such form shall include the date and time 
it was executed, shall be attached to the zero tape generated by the ballot scanner attached to that 
ballot box, and shall be returned to the election superintendent with the polling place recap forms 
at the close of the polls. The ballot box shall then be securely locked and sealed. Once the ballot 
box is verified to have been empty and locked and sealed, no person shall access the inside of the 
ballot box while voting is occurring unless it is absolutely necessary to the functioning of elections. 
Any such access shall be by the poll manager and two witnesses who have been sworn as poll 
officers, and the poll manager and witnesses shall attest, on a form to be developed by the Secretary 
of State, to when and for what purpose the ballot box was accessed, and that no action was taken 
to affect the results of the election. That form shall also be returned to the election superintendent 
with the polling place recap form at the close of the polls. 
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6.   The poll officers shall verify that there is no unauthorized matter affixed to any of the voting 
system components or present in the voting booths. 
 
7.    The poll officers shall affix a card of instructions for voting within each voting booth and shall 
place at least one printed sample ballot and at least one voting instructions poster approved or 
provided by the Secretary of State outside the enclosed space at the polling place for the 
information of the voters. At least one printed sample ballot and one voting instructions poster 
shall also be posted in the enclosed space. Prior to voters entering the enclosed space, the poll 
officers may also distribute to such voters a card of instructions for voting on the voting system 
that has been approved or provided by the Secretary of State. The poll officers shall also have a 
sufficient supply of sample ballots available should voters request to view them while voting or 
reviewing their ballot. 
 
8.   As near as possible to exit of the enclosed space in every polling place in a manner that is 
visible to voters as they exit the enclosed space, the poll manager shall post a sign that informs 
voters that ballots shall not be removed from the enclosed space. 
 
9.  Accredited poll watchers must be able to observe the polling place setup process; however, they 
may not interfere with the setup process. 
 
Authority: O.C.G.A. § 21-2-31, 21-2-94, 21-2-95 
 


 


Rule 183-1-12-.11 Conducting Elections 


 


1.    As each voter presents himself or herself at the polling place for the purpose of voting during 
the time during which the polls are open for voting, each voter shall be offered instruction by a 
poll officer in the method of voting on the voting system. In providing such instruction, the poll 
officers shall not in any manner request, suggest, or seek to persuade or induce any voter to vote 
any particular candidate, political party, or political body, or for or against any particular question. 
 
2.  (a) When a person presents himself or herself at the polling place for the purpose of voting 
during the time during which the polls are open for voting, the person shall complete a voter 
certificate and submit it to the poll officers. The voter certificate may be an electronic or paper 
record. The poll officers shall verify the identity of the person and that the person is a registered 
voter of the precinct and, if so, shall approve the voter certificate and enter an appropriate 
designation on the electors list for the precinct reflecting that the voter has voted in the primary, 
election, or runoff being conducted. The voter's name shall then be entered on the appropriate 
numbered list of voters. 
 


(b) A poll officer shall then issue the voter an appropriate voter access card authorizing the 
voter to vote the correct ballot on the touchscreen or utilize the correct access code to manually 
bring up the correct ballot on the touchscreen. The voter shall then enter the enclosed space in the 
polling place and proceed to vote his or her choices. Upon making his or her selections, the voter 
shall cause the paper ballot to print, remove his or her printed ballot from the printer, remove the 
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voter access card from the touchscreen component, review the selections on his or her printed 
ballot, scan his or her printed ballot into the scanner, and return the voter access card to a poll 
officer. Then the voter shall exit the enclosed area of the polling place. 


 
(c) If an emergency situation makes utilizing the electronic ballot markers impossible or 


impracticable, as determined by the election superintendent, the poll officer shall issue the voter 
an emergency paper ballot that is to be filled out with a pen after verifying the identity of the voter 
and that the person is a registered voter of the precinct. Emergency paper ballots shall not be treated 
as provisional ballots, but instead shall be placed into the scanner in the same manner that printed 
ballots in the polling place are scanned. The election superintendent shall cause each polling place 
to have a sufficient amount of emergency paper ballots so that voting may continue uninterrupted 
if emergency circumstances render the electronic ballot markers or printers unusable. For any 
primary or general election for which a state or federal candidate is on the ballot, a sufficient 
amount of emergency paper ballots shall be at least 10% of the number of registered voters to a 
polling place. The poll manager shall store all emergency ballots in a secure manner and ensure 
that all used and unused emergency ballots are accounted for. All unused emergency ballots shall 
be placed into a secure envelope and sealed such that the envelope cannot be opened without 
breaking such seal. 


 
(d) If an emergency situation exists that makes voting on the electronic ballot markers 


impossible or impracticable, the poll manager shall alert the election superintendent as soon as 
possible. The existence of an emergency situation shall be in the discretion of the election 
supervisor. However, if a poll manager is unable to contact the election superintendent after 
diligent effort, the poll manager shall have the ability to declare that an emergency situation exists 
at the polling place. The poll manager shall continue diligent efforts to contact the election 
superintendent, and shall inform the superintendent as soon as possible of the situation at the 
polling place. The election superintendent, in his or her discretion, shall either overrule or concur 
with the declaration of emergency circumstances.  While the determination of an emergency 
situation is in the discretion of the election superintendent, the types of events that may be 
considered emergencies are power outages, malfunctions causing a sufficient number of electronic 
ballot markers to be unavailable for use, or waiting times longer than 30 minutes. 


 
3.    At least once each hour during the time while the polls are open, the poll officers shall examine 
the enclosed space to verify that no unauthorized matter has been affixed to any voting system 
component or placed in the voting booth and that the voting system components have not been 
tampered with in any manner.  Poll officers shall also check that no unattended ballots are left in 
the printer or anywhere in the enclosed space other than the appropriate ballot box. Any unattended 
ballots found in the enclosed space that do not belong to a voter currently in the enclosed space 
shall not be counted, but shall be secured and labelled as unattended ballots. 
 
4.   The polling place shall be arranged in such a manner as to provide for the privacy of the elector 
while voting and to allow monitoring of each voting system component by the poll officers while 
the polls are open. The electronic ballot markers and ballot scanners used in the polling place shall 
be set up in a manner to assure the privacy of the elector while casting his or her ballot while 
maintaining the security of such units against tampering, damage, or other improper conduct.  In 
addition, at least one ballot marking device shall be configured for voting by physically disabled 
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voters in wheelchairs and provisions shall be made to provide for the privacy of such electors while 
voting. 
 
5.    It shall be permissible under O.C.G.A.  § 21-2-410 and shall not constitute assistance in voting 
under O.C.G.A.  § 21-2-409 for poll officers to assist a voter in inserting the voter access card into 
the ballot marking device and in explaining the operation of the unit to the voter; provided that the 
poll officer shall withdraw from the voting booth prior to the voter making any selections.  The 
poll officers shall not in any manner request, suggest, or seek to persuade or induce any voter to 
vote for any particular candidate, political party, or political body, or for or against any particular 
question. 
 
6.   Voters utilizing an audio tactile interface (ATI) device to vote on the ballot marking device 
without the assistance of any other individual shall not be considered as receiving assistance in 
voting and shall not be required to complete the forms required for receiving assistance in voting 
pursuant to O.C.G.A.  § 21-2-409; however, if another person other than a poll officer is handling 
the printed ballot before it is inserted into the scanner, that person shall be considered as assisting. 
 
7.   The poll officers shall confirm that voters deposit their ballots and return the voter access cards 
to the poll officers prior to leaving the enclosed space in the polling place. The poll officers shall 
arrange and configure the polling place and provide staffing at such places within the polling place 
to confirm that a voter will not leave the enclosed space with a ballot or voter access card. 
 
8.    The election superintendent shall cause each polling place to be sufficiently staffed. At least 
one poll officer shall be assigned to assisting voters who have questions while they are in the voting 
booth but before they approach the ballot scanner. Another poll officer shall be stationed at every 
ballot scanner in use in the polling place while voting is occurring. The poll officer stationed at the 
ballot scanner shall offer each voter specific verbal instruction to review their printed paper ballot 
prior to scanning it. In addition to the preceeding insturction, the poll officer stationed at the ballot 
scanner shall offer general instruction throughout the period while voting is occurring telling voters 
that sample ballots and magnifying devices are available to assist them in reviewing their paper 
ballot. The poll officer shall take all reasonable precautions not to view the selections on an 
elector’s ballot unless it is required due to assistance requested by the elector. If a poll officer 
observes a voter attempting to leave the enclosed space with a paper ballot, the poll officer shall 
inform the voter of the consequence of not depositing his or her paper ballot into the ballot scanner 
prior to leaving the room.  
 
9.   A voter may request information from poll officers concerning how to use the electronic ballot 
marker or any other voting system component at any time during the voting process. However, 
once the voter scans his or her ballot into the ballot scanner, even if the ballot is blank with no 
votes cast, such voter shall be deemed to have voted and may not thereafter vote again. If a voter 
leaves the room encompassing the enclosed space with his or her paper ballot and does not place 
that ballot into the appropriate ballot scanner or ballot box, that voter shall be deemed to have 
voted and may not thereafter vote again. A sign shall be placed at the exit of the enclosed space 
that informs every voter that ballots may not be removed from the enclosed space. Any paper ballot 
that is removed from the room encompassing the enclosed space shall not be counted and shall be 
marked as spoiled by a poll officer. 
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10.   (a) If a voter discovers that the ballot presented on the electronic ballot marker is not correct 
or, for a partisan primary, is not the ballot that the voter desired to vote, the voter shall immediately 
notify a poll officer. The poll officer shall cancel or void the ballot on the electronic ballot marker 
without attempting in any manner to see how the voter has voted and shall then take the necessary 
steps to provide the voter with the correct ballot and make any necessary corrections to the voter 
certificate of the voter, the electors list, and the numbered list of voters. If the error is due to 
equipment malfunction, the poll officer shall document the incident on a form developed by the 
Secretary of State. The poll manager shall inform the election superintendent immediately if one 
or more electronic ballot markers are associated with a significant number of incidents. 
 


(b) If, while reviewing his or her printed ballot, the voter discovers that the printed ballot 
does not contain the proper ballot selections or that the voter was not issued the proper ballot, the 
voter shall immediately inform a poll officer. The poll officer shall spoil the paper ballot and take 
the necessary steps to allow the voter to make his or her selections again on the electronic ballot 
marker and cause the correct ballot to be issued. If the error is due to equipment malfunction, the 
poll officer shall document the incident on a form developed by the Secretary of State. The poll 
manager shall inform the election superintendent immediately if one or more electronic ballot 
markers are associated with a significant number of incidents. 


 
(c) If the voter places his or her paper ballot into the ballot scanner or ballot box prior to 


notifying the poll officials of any errors in the ballot, the voter shall be deemed to have voted and 
shall not be permitted to cast another ballot. 


 
11.       (a) If any voting system component malfunctions during the day of a primary, election, or 
runoff, the poll manager shall immediately notify the election superintendent and shall not allow 
any voter to use the component until and unless the malfunction is corrected. The poll manager 
shall utilize appropriate backup procedures so that voting is not interrupted due to any equipment 
malfunctions. The election superintendent shall immediately arrange for the repair of the voting 
system component or shall provide a replacement component as soon as practicable. A 
replacement component shall not be used unless it has been appropriately tested prior to its use. 
 


(b) In the event that a ballot scanner malfunctions, the voter shall place their voted ballot 
in the emergency bin connected to the ballot box. The ballots in the emergency bin shall be counted 
when the ballot scanner is properly functioning, by a replacement ballot scanner brought to the 
polling place, or, if neither are available, by another scanner at the county elections office. Poll 
officers may scan ballots placed into the emergency bin through the ballot scanner or a replacement 
ballot scanner when doing so will not interfere with voting. A voter placing his or her ballot into 
the emergency bin is considered to have voted that ballot and shall not be permitted to cast another 
ballot. 
 
12. Accredited poll watchers shall be allowed to observe the process described in this rule; 
however, they must do so in a manner that does not interfere with poll officials or voters. 


 
Authority: O.C.G.A. §§ 21-2-31, 21-2-409, 21-2-410  
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Rule 183-1-12-.12 Tabulating Results 


 


(a)   After the Polls Close. 
1.   Immediately after the polls close and the last voter has voted, the poll manager and two 
witnesses who have been previously sworn as poll officers as provided in O.C.G.A.  §§ 21-
2-94 and 21-2-95 shall begin the closing procedure on each ballot scanner so that no further 
votes are cast and record the number of scanned ballots from every ballot scanner used in 
the polling place. The poll manager and the two witnesses shall record the number of 
scanned ballots from each scanner on a recap form to be developed by the Secretary of 
State. The poll manager and the two witnesses shall cause each ballot scanner to print three 
tapes of the tabulated results and shall sign each tape indicating that it is a true and correct 
copy of the tape produced by the ballot scanner. If the poll manager or the witnesses have 
reason to believe that printed tapes are not a true and correct tabulation of the ballots 
scanned by that ballot scanner, the poll manager or witness shall document the reasons and 
evidence for that belief and inform the election superintendent, who shall take appropriate 
action, in his or her discretion, so that the ballots in the ballot box associated with the ballot 
scanner are accurately tabulated. 
 
2.   The poll manager shall cause the number of printed ballots from each ballot marking 
device to be recorded on the recap form. The poll manager shall further cause the number 
of spoiled ballots and ballots placed in the emergency bin of the scanner that were unable 
to be scanned to be recorded on the recap form. The poll manager shall cause the total 
number of voter check ins from the electronic poll book and/or paper voter list to be 
recorded on the recap form. If the numbers recorded on the recap form do not reconcile 
with each other, the poll manager shall immediately determine the reason for the 
inconsistency; correct the inconsistency, if possible; and fully document the inconsistency 
or problem along with any corrective measures taken. 
 
3.    One of the three tapes of the tabulated results printed from the ballot scanner shall be 
affixed to the door of the polling place for the information of the public along with a copy 
of the provisional ballot recap form for the polling place. One tape shall be placed into an 
envelope (or reusable document storage container suitable for the same purposes) provided 
by the election superintendent, along with the "poll officer" memory card from the ballot 
scanner. The envelope shall be sealed by the poll manager and the same two witnesses who 
signed the tape such that the envelope cannot be opened without breaking such seal. The 
poll manager and the two witnesses shall initial the envelope indicating that it contains the 
correct tape and memory card from the indicated ballot scanner.  The envelope shall be 
labelled with the name of the polling place, the serial number of the ballot scanner, and the 
number assigned to the ballot scanner for that election.  The third tape shall be placed into 
another envelope with the polling place recap form. 
 
4.   The poll manager and two witnesses who have been sworn as poll officers as provided 
in O.C.G.A.  §§ 21-2-94 and 21-2-95 shall unseal and open each ballot box, remove the 
paper ballots from each ballot box, and place the paper ballots into a durable, portable, 
secure and sealable container to be provided for transport to the office of the election 
superintendent. A separate container shall be used for the paper ballots from each ballot 
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box and the container shall be labelled with the polling place, ballot scanner serial number, 
the number assigned to the ballot scanner for that election, the count of the ballots from the 
tabulation tape, and the date and time that the ballot box was emptied. The container shall 
be sealed and signed by the poll manager and the same two witnesses such that it cannot 
be opened without breaking the seal. The poll manager and the two witnesses shall sign a 
label affixed to the container indicating that it contains all of the correct ballots from the 
indicated ballot box and no additional ballots. 
 
5.   The poll manager and the same two witnesses who emptied the ballot box shall 
complete and sign a form indicating that the ballot box was properly emptied and the ballots 
were properly stored and secured.  Such form shall be delivered to the election 
superintendent with the completed polling place recap form. The ballot box shall be 
resealed and the new seal numbers shall be documented. 
 
6.   The envelopes containing the tabulation tape and the memory card, the containers 
containing the paper ballots, the completed polling place recap forms, voter access cards, 
supervisor's cards, electors lists, numbered lists of voters, electronic poll books, and other 
such paperwork shall be delivered to the election superintendent by the poll manager and 
at least one other sworn poll officer or law enforcement official.  The election 
superintendent or his or her designee shall receive the materials and shall issue a receipt to 
the poll manager for the materials. The poll manager and any poll officers who travelled 
with the materials shall sign a form indicating that no sealed documents were unsealed 
enroute and that the materials have not been tampered with. The election superintendent, 
in his or her discretion, may allow a designee of the poll manager to deliver the envelopes 
or containers containing the ballot scanner tabulation tapes and memory cards to be used 
for unofficial reporting of results prior to the delivery of the other polling place materials 
provided that the same procedures for transit and delivery set forth herein are followed. 
 
7.   Before leaving the polling place, the poll manager shall power off, secure, and seal all 
electronic ballot markers, ballot boxes, and ballot scanners. The polling place shall be 
locked to prohibit unauthorized entry. 
 
8. Accredited poll watchers shall be allowed to observe the process described in this rule; 
however, they must do so in a manner that does not interfere with poll officials. 
 


(b)   Consolidation of Results. 
1.   All persons involved with the tabulation and consolidation of the election results and 
who will operate the computer programs or handle the memory cards shall be sworn in the 
same manner that custodians are sworn before entering into their duties. 
 
2.   Only persons who are permanent employees of the election superintendent or have been 
duly sworn as poll officers or custodians shall touch or be in contact with any ballot, 
container, returns, tapes, device, memory card, or any other such election materials. Only 
persons who are employed by the election superintendent or have been duly sworn shall be 
in the immediate area of the tabulating center designated by the superintendent for the 
officers to conduct the tabulation and consolidation of the election results. 
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3.    The tabulation and consolidation shall be performed in public. However, the election 
superintendent may make reasonable rules and regulations for conduct at the tabulating 
center for the security of the results and the returns and to avoid interference with the 
tabulating center personnel. 
 
4.   Upon the delivery of any election materials from a polling place, the election 
superintendent or his or her designee shall provide a receipt that clearly states what election 
materials have been delivered. 
 
5.   Upon receiving the paper ballots and the memory cards, the election superintendent 
shall verify the signatures on the sealed envelopes and containers, verify that the seals are 
intact, that the envelopes or containers have not been opened, and that there is no evidence 
of tampering with the envelopes, containers, or their contents. 
 
6.   In the case of elections for county, state, and federal office, after verifying that the 
envelopes and containers are properly sealed and have not been opened or tampered with, 
the election superintendent shall break the seal and open each envelope and remove the 
memory card and results tape. The election superintendent or his or her designee shall then 
insert the memory card into the election management system computer and transfer the 
vote totals from the memory card into the election management system for official 
tabulation and consolidation. 
 
7.   After transferring all of the vote totals from the memory cards to the election 
management system and consolidating such totals with the totals from the absentee ballot 
system and such votes from any provisional ballots which have been found by the registrars 
to be authorized pursuant to O.C.G.A.  § 21-2-419, the election superintendent shall 
prepare the official consolidated returns for the primary, election, or runoff. 
 
8.   The election superintendent shall not list and certify in the official consolidated returns 
for an election any results for write in candidates who were not properly qualified under 
O.C.G.A.  § 21-2-133. 
 
9.   In the case of primaries, elections, and runoffs for county, state, and federal office, the 
county election superintendent shall transmit to the Secretary of State the election returns 
by precinct for the county in electronic format or by electronic means, as may be specified 
by the Secretary of State, within fourteen days following a primary, election, or runoff. 
 


(c)   Election Night Reporting. The election superintendent shall transmit to the Secretary of State 
unofficial election results for all races for state offices in any primary, election, or runoff as soon 
as possible after the closing of the polls for such primary, election, or runoff.  Such results shall be 
transmitted in a format prescribed by the Secretary of State. At a minimum, the results shall be 
transmitted upon one third of the precincts reporting results, upon two thirds of the precincts 
reporting results, and upon all precincts reporting results, including absentee ballots within all 
precincts. Except upon prior notice to and consultation with the Secretary of State, no election 
superintendent shall conclude the tabulation of votes on election night in any primary, election, or 
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runoff in which there are contested races for federal and state offices until and unless all such 
unofficial results, including absentee ballots, have been transmitted to the Secretary of State. 
 
Authority: O.C.G.A. §§ 21-2-31, 21-2-94, 21-2-95 
 
 
Rule 183-12-.18 Provisional Ballots  


 


(1)    This rule shall govern the casting of provisional ballots by voters at primaries and elections 
in accordance with O.C.G.A. §§ 21-2-418 and 21-2-419. 
 
(2)    In each polling place, there shall be established a location or station in the public area of the 
polling place for the purpose of issuing and receiving provisional ballots. Each polling place shall 
have an information sheet developed by the Secretary of State available for voters who have 
questions about the provisional ballot process. The information sheet should describe relevant law 
regarding provisional ballots for voters who do not show up on the electors list for that polling 
place. 
 
(3)    The election superintendent shall provide each polling place with an adequate supply of 
provisional ballots in each ballot style (district combination) for the precinct and an inner ballot 
envelope and an outer ballot envelope. The election superintendent shall also be prepared to 
resupply polling places with provisional ballots in needed ballot styles in a timely manner while 
voting is occurring so that polling places do not run out of provisional ballots. The ballot envelopes 
shall be so designed that the ballot will fit within the inner ballot envelope and the inner ballot 
envelope will fit within the outer ballot envelope. The inner ballot envelope shall have printed on 
it the words "Official Provisional Ballot" and nothing else. The outer envelope shall have places 
for inserting the person's name, precinct, date and name of election, ballot style (district 
combination), and whether such ballot is a regular provisional ballot, a provisional ballot cast by 
a voter who registered to vote for the first time in this state by mail and has not provided the 
identification required by O.C.G.A. §§ 21-2-220 and 21-2-417, or a ballot cast during poll hours 
extended by a court order, or a combination thereof. Primaries and elections conducted by counties 
shall use optical scan ballots for provisional voting. The poll manager shall cause all voted 
provisional ballots to be deposited into the provisional ballot box and not be inserted into the 
polling place ballot scanner and kept separate and apart from non-provisional ballots cast at the 
polling place. Municipalities shall use the same type of ballots as the municipality uses for mail-
in absentee voting. The election superintendent shall also provide a booth for voting provisional 
ballots in the enclosed space which will provide privacy for a person while voting a provisional 
ballot and a secure container in which the voted provisional ballots shall be placed. 
 
(4)    Voters whose names do not appear on electors list. 


(a)    When a person arrives at a polling place, completes a voter certificate, and presents it 
to the poll workers but the person's name does not appear on the official electors list for 
the precinct, the poll officers shall immediately direct the person to the provisional ballot 
station. At the provisional ballot station, the polling place shall have an electronic poll book 
that includes a mastered list of registered voters in the state, and the poll workers shall 
check the list to determine if the person is assigned to a different polling place within the 
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county or registered in a different county. If the person's name appears on the master list 
for a different precinct within the same county, the poll workers shall inform the person of 
his or her correct polling place. The person shall be instructed to go to his or her correct 
polling place if practicable, but that if it is not practicable for the person to get to his or her 
correct polling place before the close of polls, that the person may vote a provisional ballot 
in the polling place in which they are present.  If, after receiving that instruction, the person 
states that it is not practicable for him or her to get to their correct polling place prior to the 
close of voting, the poll officer shall offer the person a provisional ballot. If the person is 
registered in a different county, the poll officer shall inform the person that he or she 
appears to be registered in a different county. If the person is still eligible to vote in the 
county in which they appear to be registered, the person may return to that county to vote.  
If the person states a good-faith belief that he or she timely registered to vote in the county 
in which he or she is present, he or she shall be offered a provisional ballot. 
 
(b)    If the person's name is not found on the official list of electors for the precinct or the 
master list, the poll officers shall immediately contact the registrars and the person shall 
provide such information as the registrars may request to determine if the person is eligible 
to vote in the election. The registrars shall promptly review the information provided by 
the person and shall attempt to determine if the person timely and properly registered to 
vote in the county in which he or she is present. 
 
(c)    If the registrars can immediately determine that the person timely and validly 
registered to vote in the primary or election and should be assigned to the precinct at which 
the person is present, the registrars shall authorize the poll officers to add the person's name 
to the official electors list for the precinct and shall permit the person to vote in the same 
manner as other voters in the precinct vote. When there are multiple ballot styles (district 
combinations) in use in the precinct, the registrars shall also advise the poll officers which 
ballot style (district combination) should be issued to the person. The person's name shall 
then be added to the official electors list for the precinct with a notation of the name of the 
registrar who authorized such addition. Upon presentation of a properly completed voter 
certificate and the identification required by 0.C.G.A. § 21-2-417, the person shall be 
permitted to vote in the same manner as other voters in the precinct. 
 
d)    If the registrars can immediately determine that the person timely and validly registered 
to vote in the primary or election but should be assigned to a different precinct within the 
same county where the person is present, the registrars shall direct the poll officers to 
inform the person of the appropriate other precinct and the registrars shall notify the 
officers of such other precinct to add the person's name to the official electors list for such 
other precinct. When there are multiple ballot styles (district combinations) in use in such 
other precinct, the registrars shall also advise the poll officers at such other precinct which 
ballot style (district combination) should be issued to the person. The person's name shall 
then be added to the official electors list for the other precinct by the poll officers of the 
other precinct with a notation of the name of the registrar who authorized such addition.  
Upon the completion of a voter certificate and the submission of the identification required 
by O.C.G.A. § 21-2-417. the person shall be permitted to vote in the same manner as other 
persons in such other precinct. However, the poll officer shall also instruct the person that 
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if it is not practicable for such person to go to such other precinct before the polls close and 
the person communicates that to the poll officers, the person shall be offered a provisional 
ballot at the precinct in which the person is present. In such case, all votes cast by such 
person for candidates for whom such person is properly entitled to vote shall be counted 
and all votes cast for candidates for whom such person is not properly entitled to vote shall 
be void and shall not be counted in accordance with O.C.G.A.  § 21·2-419(c).  
 
(e)    If the registrars cannot immediately determine that the person timely and validly 
registered to vote in the primary or election; but, from the information presented by the 
person, the person, if properly registered, would be assigned to the precinct at which the 
person is present, the registrars shall inform the poll officers and the person shall be offered 
a provisional ballot at such precinct. When there are multiple ballot styles (district 
combinations) in use in the precinct, the registrars shall also advise the poll officers which 
ballot style (district combination) should be issued to the person. 
 
(f)    If the registrars cannot immediately determine that the person timely and validly 
registered to vote in the primary or election; but, from the information presented by the 
person, the person, if registered, would be assigned to a different precinct from the precinct 
in the county at which the person is present, the registrars shall direct the poll officers to 
inform the person of the appropriate precinct. The registrars shall notify the officers of such 
other precinct to permit the person to vote a provisional ballot when such person arrives at 
such precinct, completes an official voter registration form and a provisional ballot voter 
certificate, and submits the appropriate identification required by O.C.G.A.  § 21-2-417. 
When there are multiple ballot styles (district combinations) in use in such other precinct, 
the registrars shall also advise the poll officers which ballot style (district combination) 
should be issued to the person. However, the poll officer shall also instruct the person that 
if it is not practicable for such person to go to such other precinct before the polls close and 
the person communicates that to the poll officers, the person shall be offered a provisional 
ballot at the precinct at which such person is present. In such case, all votes cast by such 
person for candidates for whom such person is properly entitled to vote shall be counted 
and all votes cast for candidates for whom such person is not properly entitled to vote shall 
be void and shall not be counted in accordance with O.C.G.A. § 21-2·419(c). 
 
(g)    If the person appears at a precinct in a county or municipality in which the person 
does not reside, the registrars shall instruct the poll officers to direct the person to contact 
the registrars in the county in which the person resides to determine in which precinct such 
person should vote. 
 
(h)    If the poll officers cannot get in touch with the registrars after making a reasonable 
effort to do so, the poll officers shall be authorized to permit the person to receive a 
provisional ballot at the precinct without additional authorization from the registrars. In 
such case, all votes cast by such person for candidates for whom such person is properly 
entitled to vote shall be counted and all votes cast for candidates for whom such person is 
not properly entitled to vote shall be void and shall not be counted in accordance with 
O.C.G.A. § 21-2-419(c). 
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(i)    Upon accepting the opportunity to receive a provisional ballot, the person shall 
complete a provisional ballot voter certificate and an official voter registration form and 
submit such completed certificate and form to the poll officers along with the appropriate 
identification required by O.C.G.A. § 21-2-417. The poll officers shall place the name of 
the person on the numbered list of provisional ballot voters and issue the person a 
provisional ballot of the style authorized by the registrars along with an Inner ballot 
envelope and an outer ballot envelope.  Before issuing the outer ballot envelope to the 
person, the poll officers shall enter the person's name, the name of the precinct, the date 
and name of the election, and the ballot style (district combination) on the outer envelope. 
The person shall then retire to the provisional ballot voting booth and mark the ballot with 
his or her intended selections.  Upon completing the ballot, the person shall seal the ballot 
in the inner ballot envelope and place the inner ballot envelope containing the ballot into 
the outer ballot envelope and shall seal the outer ballot envelope. The person shall then 
return the sealed envelope to the poll officers. 
 
(j)    Upon receiving the sealed ballot envelope from a person casting a provisional ballot, 
the poll officers shall verify that the information requested on the outer ballot envelope is 
complete,  shall mark the appropriate box or boxes to designate the type of provisional 
ballot enclosed therein, and shall direct the person to place the ballot envelope into the 
secure container for provisional  ballots which shall be located within the enclosed space 
in the polling place where it can be monitored by the poll officers and observed by the 
public. The provisional ballot voter certificate and voter registration form shall be attached 
together and shall be placed in a separate, distinctively marked envelope or reusable 
document container which shall be placed in a secure location in the polling place.  
 


(5)    Voter who registered for first time by mail but did not provide required identification. 
 


(a)    When a person arrives at a polling place, completes a voter certificate, and presents it 
to the poll workers but does not have the identification required by O.C.G.A. § 21-2-417 
and the person's name appears on the official electors list for the precinct with a designation 
that the person registered to vote for the first time in this state by mail but has not provided 
the required identification to the registrars as required by O.C.G.A. § 21- 2-220. the poll 
officers shall immediately direct the person to the provisional ballot station. At the 
provisional ballot station, the person shall be permitted to cast a provisional ballot at such 
precinct. When there are multiple ballot styles (district combinations) in use in the precinct, 
the poll officers shall issue the appropriate ballot style (district combination) to the person 
as shown on the electors list. The poll officers shall place the name of the person on the 
numbered list of provisional ballot voters and issue the person a provisional ballot of the 
style authorized by the registrars along with an inner ballot envelope and an outer ballot 
envelope.  Before issuing the outer ballot envelope to the person. the poll officers shall 
enter the person's name, the name of the precinct, the date and name of the election, and 
the ballot style (district combination) on the outer envelope. The person shall then retire to 
the provisional ballot voting booth and mark the ballot with his or her intended selections. 
Upon completing the ballot, the person shall seal the ballot in the inner ballot envelope and 
place the inner ballot envelope containing the ballot into the outer ballot envelope and shall 
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seal the outer ballot envelope. The person shall then return the sealed envelope to the poll 
officers. 
 
(b)    Upon receiving the sealed ballot envelope from a person completing a provisional 
ballot, the poll officers  shall verify that the information requested on the outer ballot 
envelope  is complete, shall mark the appropriate box or boxes to designate the type of 
provisional ballot enclosed therein, and shall direct the person to place the ballot envelope 
into the secure container for provisional ballots which shall be located within the enclosed 
space in the polling place where it can be monitored by the poll officers and observed by 
the public. 
 
(c)    The provisional ballot shall not be counted unless the voter provides the identification 
required by O.C.G.A. § 21-2-220 and 21-2-417 to the registrars before the end of the period 
set by law for the verification of provisional ballots. Such identification may be provided 
to the registrars in person, by email, by facsimile transmission or, in the case of disabled 
voters, by delivery by a third party. 
 


(6)    Voters voting during extended polling hours in an election in which federal candidates are 
on the ballot. 


(a)    In the event that the polling hours for a polling place are extended by a court order 
beyond the normal closing time for a primary, election, or runoff in which federal 
candidates are on the ballot, all voters who vote after the normal closing time for the polling 
place shall vote by provisional ballot. 


 
(b)    Voters whose names appear on the electors list and who have the appropriate 
identification required by O.C.G.A. § 21-2-417 shall complete a provisional voter 
certificate and shall be issued a provisional ballot along with an inner ballot envelope and 
an outer ballot envelope. Such voters shall not be required to complete a voter registration 
form. It also shall not be necessary to obtain approval from the registrars to issue 
provisional ballots to such voters. The poll officers shall place the name of the person on 
the numbered list of provisional ballot voters. Before issuing the outer ballot envelope to 
the person, the poll officers shall enter the person's name, the name of the precinct, the date 
and name of the election, and the ballot style (district combination) on the outer envelope. 
The person shall then retire to a provisional ballot voting booth and mark the ballot with 
his or her intended selections.  Upon completing the ballot, the person shall seal the ballot 
in the inner ballot envelope and place the inner ballot envelope containing the ballot into 
the outer ballot envelope and shall seal the outer ballot envelope. The person shall then 
return the sealed envelope to the poll officers. Upon receiving the sealed ballot envelope 
from a person completing a provisional ballot, the poll officers shall verify that the 
information requested on the outer ballot envelope is complete, shall mark the appropriate 
box to designate that the ballot is an extended poll hours provisional ballot, and shall direct 
the person to place the ballot envelope into the secure container for provisional  ballots 
which shall be located within the enclosed space in the polling place where it can be 
monitored by the poll officers and observed by the public. 
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(c)    If the voter's name is not on the electors list, the poll workers shall follow the 
provisions of this rule for regular provisional balloting under this rule and, if the voter is 
authorized by the registrars to vote a provisional ballot under the terms of this rule, shall 
also mark the appropriate box on the outer ballot envelope to indicate that the ballot was 
issued during extended poll hours. 
 
(d)    If the voter's name is on the electors list but registered to vote for the first time in this 
state by mail and has not provided the identification required by O.C.G.A. § 21-2-220. the 
poll officers shall permit the voter to vote in accordance with the provisions of this rule for 
first time voters who register for the first time in this state by mail without providing the 
required identification, and shall also mark the appropriate box on the outer ballot envelope 
to indicate that the ballot was issued during extended poll hours. 
 
(e)    The poll officers shall provide each first time voter who registered for the first time 
in this state by mail without providing the required identification who casts a provisional 
ballot information on how the voter may provide the registrars with the appropriate 
identification in order that the voter's ballot may be counted. 
 


(7)    Each voter casting a provisional ballot in a primary, election, or runoff in which federal 
candidates appear on the ballot shall be given written information explaining how such voter can 
ascertain if such ballot is counted and, if such ballot is not counted, the reason why such ballot was 
not counted. 
 
(8)    The provisional ballot voter certificates and voter registration cards may be picked up during 
the day by a registrar or deputy registrar for the purpose of beginning the process of determining 
the eligibility of the persons to cast provisional ballots. Before transferring the voter certificates 
and registration cards to the registrars during the day, the poll officers shall note the number of 
certificates and cards being transferred to the registrars. If such voter certificates and registration 
cards are not picked up by the registrars by the time that the polls close and the last voter has voted, 
the envelope in which the provisional ballot voter certificates and voter registration cards have 
been deposited shall be securely sealed and shall be returned to the election superintendent with 
the other materials from the polling place. 
 
(9)    After the close of the polls and the last voter has voted, the poll officers shall account for all 
voted provisional ballots, cancelled and spoiled provisional ballots, and unused provisional ballots. 
The ballot stubs and unused and spoiled ballots shall then be securely sealed in the container 
provided for them by the election superintendent. The poll officer, along with two other witnesses 
sworn as poll officers, shall then proceed to open the secure container in which the provisional 
ballots were deposited and count the number of voted provisional ballots contained therein. The 
poll officer and witnesses shall then compare the total number of persons voting provisional ballots 
as shown on the numbered list of provisional ballot voters with the number of ballots issued and 
the number of ballots voted. If these numbers do not equal one another. the poll officers shall 
determine the reason for the inconsistency and shall correct the problem before going further. The 
poll officer and witnesses shall seal the voted provisional ballots in a container for transfer to the 
election superintendent. The poll officers shall complete and sign a provisional ballot recap sheet 
and post one copy of the recap sheet on the door of the polling place with the election results from 
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the precinct. The remaining copies of the provisional ballot recap sheet along with the numbered 
list of provisional ballot voters shall be returned to the election superintendent with the other 
election materials from the precinct. 
 
(10)    Upon receiving the election materials from the precincts, the election superintendent shall 
cause the envelope containing the provisional ballot voter certificates and voter registration cards 
to be promptly removed from the other materials and, if applicable, transferred to the registrars for 
processing. If applicable, the voter certificates and registration cards shall be transferred to the 
registrars no later than 9:00 a.m. on the day following the day of the primary, election, or runoff. 
The election superintendent shall also remove the container containing the voted provisional 
ballots and shall place such container in a secure location within the election superintendent's 
office. 
 
(11)      Upon receiving the provisional ballot voter certificates and voter registration cards from 
the election superintendent, the registrars shall promptly proceed to determine the eligibility of 
each person that voted a provisional ballot. 


(a)    If the registrars determine that the person did timely register and is eligible and entitled 
to vote in such primary, election, or runoff, the registrars shall mark on the numbered list 
of provisional ballot voters that the ballot is accepted and shall notify the election 
superintendent of the proper ballot style (district combination) for the voter. 
 
(b)    If the registrars determine that the person did not timely register to vote for the primary 
or election or is not eligible and entitled to vote in such primary or election  or if the 
registrars cannot determine by the close of business on the third business day following the 
day of the primary, election, or runoff if the voter timely registered and was eligible and 
entitled to vote in such primary  or election, the registrars shall mark on the numbered list 
of provisional  ballot voters that the ballot is rejected. 
 
(c)    Not later than the close of business on the third business day following the day of the 
primary, election, or runoff, the registrars shall return to the election superintendent the 
numbered list of provisional ballot voters reflecting the accepted and rejected provisional 
ballots. 
 
(d)    The names of those persons whose names are accepted shall be added to the official 
electors list. The voter registration cards of those persons whose ballots are rejected on the 
numbered list of provisional ballot voters shall be processed by the registrars and, if found 
to be eligible and qualified, shall be added to the electors list for future elections. 
 
(e)    The registrars shall maintain the provisional ballot voter certificates for the same 
period of time and under the same conditions as the regular voter certificates. Voter 
registration cards completed by provisional ballot electors shall be maintained for the same 
period of time and under the same conditions as other voter registration cards. 
 


(12)    Upon receiving the numbered list of provisional ballot electors from the registrars, the 
election superintendent shall prepare to count the accepted provisional ballots. The election 
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superintendent shall first compare the precinct designation and election district information with 
the style of ballot (district combination) cast by the provisional ballot voter. 


(a)    If the ballot style (district combination) voted by the voter was correct, then the 
election superintendent shall open the outer envelope and place the inner envelope 
containing the ballot into a ballot box. 
 
(b)    If the ballot style (district combination) voted by the voter was not correct, then the 
election superintendent shall open the outer envelope and note the correct ballot style 
(district combination) on the inner envelope. Each such inner envelope shall then be placed 
in a separate container until all of the outer envelopes have been opened. The outer 
envelopes shall then be stored in a location away from the inner envelopes in a manner 
such that the inner envelope and ballot of a voter cannot be identified as being the ballot of 
a particular voter. The superintendent shall then open each such inner envelope and remove 
the ballot and shall place a unique identifying number on the ballot along with the 
designation of the precinct at the top of the ballot. The election superintendent shall then 
prepare or cause to be prepared a duplicate ballot. The duplicate ballot shall be clearly 
labeled with the word “Duplicate" and shall bear the name of the precinct and the same 
unique identifying number as the original ballot at the top of the ballot. The election 
superintendent shall transfer or cause to be transferred to the duplicate ballot, in the 
presence of at least two other consolidation assistants and in public, only the votes cast by 
the provisional ballot voter in the races and on the questions to which such voter was 
eligible and entitled to vote. The votes entered on the duplicate ballot shall be verified by 
at least one consolidation assistant. The completed duplicate ballot shall be placed in the 
ballot box with the other provisional ballots to be counted. The original ballot shall be 
placed into an appropriate container and retained. 
 
(c)   After opening all of the outer envelopes and making all necessary duplicate ballots, 
the election superintendent shall then open the inner envelopes of the ballots in the ballot 
box and proceed to count the votes in the same manner as absentee ballots are counted. 
Upon completing the count, the election superintendent shall add the provisional ballot 
votes to the other votes cast at the polls and by absentee ballot and shall consolidate and 
certify the results of the primary, election, or runoff. The provisional ballots and any 
duplicates shall be retained for the same time period and in the same manner as absentee 
ballots. 
 
(d)    The rejected provisional ballots shall be marked on the outer envelope as "Not 
Counted" and shall not be opened. The ballots shall be maintained for the same time period 
and in the same manner as absentee ballots which were returned too late to be counted. 
 
(e)    The election superintendent shall notify the registrars of the names of those persons 
who cast a provisional ballot in the wrong precinct or on an incorrect ballot style (district 
combination). 
 


(13)  Upon identifying the rejected provisional ballot electors, the registrars shall proceed at the 
earliest possible time to notify each such person by first-class mail at the address shown on the 
provisional ballot voter certificate that his or her ballot was not counted because of the inability of 
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the registrars to verify that the person timely registered to vote or such other proper reason. The 
registrars shall also attempt to notify the person by telephone or email if the provisional ballot 
voter certificate contains an email address or telephone number. If the person's voter registration 
card was approved, the registrars shall also notify the person that his or her name will be added to 
the elector's list and the person will be eligible to vote in future primaries and elections and that a 
voter notification or precinct card will be mailed to the person to provide the voter with the correct 
precinct and election district information. 


(a)    Upon receiving notification from the election superintendent of the names of persons 
who cast provisional ballots in the incorrect precinct or on the incorrect ballot style (district 
combination), the registrars shall notify such persons of their correct precinct and/or 
election district information. The sending of a voter notification or precinct card by first-
class mail to the address shown on the voter registration card completed by such person 
when voting by provisional ballot shall be sufficient notice for such voters. 
 
(b)    If the person's voter registration is rejected, the registrars shall notify the person of 
such rejection in accordance with O.C.G.A. § 21-2·226(d). 
 
(c)    In addition, the registrars shall establish a free access system, such as a toll-free 
telephone number or an Internet website, by which voters who cast provisional ballots in a 
primary, election, or runoff in which federal candidates are on the ballot may ascertain 
whether their ballots were counted or, if the ballots were not counted, the reasons why such 
ballots were not counted. The registrars shall establish and maintain reasonable procedures 
necessary to protect the security, confidentiality, and integrity of personal information 
collected, stored, or otherwise used by such system. Access to information about an 
individual provisional ballot shall be restricted to the voter who cast such ballot. 
 


Authority: O.C.G.A. §§ 21-2-31, 21-2-,226, 21-2-417, 21-2-418, 21-2-419, 21-2-420 
 
 


Rule 183-1-12-.20 Use of Emergency Paper Ballots When Voting Machines are Inaccessible 


 


Emergency paper ballots shall be offered to and may be used by persons with disabilities in non-
emergency situations if the electronic ballot markers are inaccessible. 
 
Authority: O.C.G.A. § 21-2-31 
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THE SHELBY COUNTY DECISION


On June 25, 2013, the United States Supreme Court held that it is unconstitutional to use the coverage formula in Section 4(b) of the Voting Rights Act to determine
which jurisdictions are subject to the preclearance requirement of Section 5 of the Voting Rights Act, Shelby County v. Holder, 133 S. Ct. 2612 (2013). The Supreme
Court did not rule on the constitutionality of Section 5 itself. The effect of the Shelby County decision is that the jurisdictions identified by the coverage formula in
Section 4(b) no longer need to seek preclearance for the new voting changes, unless they are covered by a separate court order entered under Section 3(c) of the
Voting Rights Act.


Coverage Under the Special Provisions of the Voting Rights Act


Section 5 was enacted to freeze changes in election practices or procedures in covered jurisdictions until the new procedures have been determined, either after
administrative review by the Attorney General, or after a lawsuit before the United States District Court for the District of Columbia, to have neither discriminatory
purpose or effect. Section 5 was designed to ensure that voting changes in covered jurisdictions could not be implemented used until a favorable determination has
been obtained.


The requirement was enacted in 1965 as temporary legislation, to expire in five years, and applicable only to certain states. The specially covered jurisdictions were
identified in Section 4 by a formula. The first element in the formula was that the state or political subdivision of the state maintained on November 1, 1964, a "test or
device," restricting the opportunity to register and vote. The second element of the formula would be satisfied if the Director of the Census determined that less than 50
percent of persons of voting age were registered to vote on November 1, 1964, or that less than 50 percent of persons of voting age voted in the presidential election
of November 1964. Application of this formula resulted in the following states becoming, in their entirety, "covered jurisdictions": Alabama, Alaska, Georgia, Louisiana,
Mississippi, South Carolina, and Virginia, In addition, certain political subdivisions (usually counties) in four other states (Arizona, Hawaii, Idaho, and North Carolina
were covered. It also provided a procedure to terminate this coverage.


Under Section 5, any change with respect to voting in a covered jurisdiction -- or any political subunit within it -- cannot legally be enforced unless and until the
jurisdiction first obtains the requisite determination by the United States District Court for the District of Columbia or makes a submission to the Attorney General. This
requires proof that the proposed voting change does not deny or abridge the right to vote on account of race, color, or membership in a language minority group. If the
jurisdiction is unable to prove the absence of such discrimination, the District Court denies the requested judgment, or in the case of administrative submissions, the
Attorney General objects to the change, and it remains legally unenforceable.


In 1970, Congress recognized the continuing need for the special provisions of the Voting Rights Act, which were due to expire that year, and renewed them for
another five years. It also adopted an additional coverage formula, identical to the original formula except that it referenced November 1968 as the date to determine if
there was a test or device, levels of voter registration, and electoral participation. This additional formula resulted in the partial coverage of ten states.


In 1975, the special provisions of the Voting Rights Act were extended for another seven years, and were broadened to address voting discrimination against members
of "language minority groups." An additional coverage formula was enacted, based on the presence of tests or devices and levels of voter registration and participation
as of November 1972. In addition, the 1965 definition of "test or device" was expanded to include the practice of providing election information, including ballots, only in
English in states or political subdivisions where members of a single language minority constituted more than five percent of the citizens of voting age. This third
formula had the effect of covering Alaska, Arizona, and Texas in their entirety, and parts of California, Florida, Michigan, New York, North Carolina, and South Dakota.


In 1982, Congress extended Section 5 for 25 years, but no new Section 5 coverage formula was adopted. Congress did, however, modify the procedure for a
jurisdiction to terminate coverage under the special provisions.


In 2006, Congress extended the requirements of Section 5 for an additional 25 years.


Judicial Review of Voting Changes


Section 5 provides two methods for a covered jurisdiction to comply with Section 5. The first method mentioned in the statute is by means of a declaratory judgment
action filed by the covered jurisdiction in the United States District Court for the District of Columbia. A three-judge panel is convened in such cases. The defendant in
these cases is the United States or the Attorney General, represented in court by attorneys from the Voting Section of the Civil Rights Division. Appeals from decisions
of the three-judge district court go directly to the United States Supreme Court.


The jurisdiction must establish that the proposed voting change "does not have the purpose and will not have the effect of denying or abridging the right to vote on
account of race or color or [membership in a language minority group]." The status of a voting change that is the subject of a declaratory judgment review action is that
it is unenforceable until the declaratory judgment action is obtained and the jurisdiction may not implement or use the voting change.


Administrative Review of Voting Changes


The second method of compliance with Section 5 is known as administrative review. A covered jurisdiction can avoid the potentially lengthy and expensive litigation
route by submitting the voting change to the Civil Rights Division of the Department of Justice, to which the Attorney General has delegated the authority to administer
the Section 5 review process. The jurisdiction can implement the change if the Attorney General affirmatively indicates no objection to the change or if, at the expiration
of 60 days, no objection to the submitted change has been interposed by the Attorney General. It is the practice of the Department of Justice to respond in writing to
each submission, specifically stating the determination made regarding each submitted voting change.


Well over 99 percent of the changes affecting voting are reviewed administratively, no doubt because of the relative simplicity of the process, the significant cost
savings over litigation, and the presence of specific deadlines governing the Attorney General's issuance of a determination letter.


Over the last decade, the Attorney General received between 4,500 and 5,500 Section 5 submissions, and reviewed between 14,000 and 20,000 voting changes, per
year.


The Attorney General may interpose an objection by informing the jurisdiction of the decision within 60 days after a completed submission of a voting change is
received. Most voting changes submitted to the Attorney General are determined to have met the Section 5 standard. Since Section 5 was enacted, the Attorney
General has objected to about one percent of the voting changes that have been submitted.


The Attorney General has published detailed guidelines that explain Section 5. Additional information about the submission process is available here. The Attorney
General has posted notices of Section 5 submissions.


In conducting administrative review, the Attorney General acts as the surrogate for the district court, applying the same standards that would be applied by the court.
The burden of establishing that a proposed voting change is nondiscriminatory falls on the jurisdiction, just as it would on the jurisdiction as plaintiff in a Section 5
declaratory judgment action.


There are occasions when a jurisdiction may need to complete the Section 5 review process on an accelerated basis due to anticipated implementation before the end
of the 60-day review period. In such cases, the jurisdiction should formally request "Expedited Consideration" in its submission letter, explicitly describing the basis for
the request in light of conditions in the jurisdiction and specifying the date by which the determination must be received. Although the Attorney General will attempt to
accommodate all reasonable requests, the nature of the review required for particular submissions will necessarily vary and an expedited determination may not be
possible in certain cases.


A determination by the Attorney General not to object removes the prohibition on enforcement imposed by Section 5. This decision not to object to a submitted change
cannot be challenged in court. Morris v. Gressette, 432 U.S. 491 (1977). Although the jurisdiction may then implement that change, the change remains subject to a
challenge on any other grounds. For example, a redistricting plan may still be challenged in court by the Attorney General as violating Section 2 of the Voting Rights
Act, or any other applicable provision of federal law which the Attorney General is authorized to enforce. Similarly, private individuals with standing may challenge that
practice under any applicable provision of state or federal law.


The declaratory judgment route remains available to jurisdictions even after the Attorney General interposes an objection. The proceeding before the three-judge D.C.
District Court, is de novo and does not constitute an appeal of the Attorney General's determination.
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Lawsuits to Prevent the Use of Voting Changes Not Reviewed under Section 5


Voting changes that have not been reviewed under Section 5 are legally unenforceable. Section 12(d) of the Act authorizes the Attorney General to file suit to enjoin
violations of Section 5. A private right of action to seek injunctive relief against a Section 5 violation was recognized by the Supreme Court in Allen v. State Board of
Elections, 393 U.S. 544, 554-57 (1969). Any person or organization with standing to sue can challenge a Section 5 violation in the United States District Court in the
judicial district where the violation is alleged to have occurred. Whether brought by the Attorney General or by private parties, these cases are commonly known as
Section 5 enforcement actions.


Section 5 enforcement cases are heard by three-judge district court panels, whose role is to consider three things only:


1. whether a covered voting change has occurred;
2. if so, whether the requirements of Section 5 have been met preclearance has been obtained; and
3. if not, what relief by the court is appropriate.


Lopez v. Monterey County, 519 U.S. 9, 23 (1996). The only court that can make the determination that change is not discriminatory is purpose or effect is the United
States District Court for the District of Columbia.


Upon finding non-compliance with Section 5, the local federal court will consider an appropriate equitable remedy. The general objective of such remedies is to restore
the situation that existed before the implementation of the change. Thus, the typical remedy includes issuance of an injunction against further use of the change. In
certain circumstances, other remedies have included voiding illegally-conducted elections, enjoining upcoming elections unless and until the jurisdiction complies with
Section 5, or ordering a special election; in some cases courts have also issued orders directing the jurisdiction to seek Section 5 review of the change from the
Attorney General or the United States District Court for the District of Columbia.


Updated September 11, 2020
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Sara . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


 Atlanta, . 


3. I’ve lived in Atlanta now for about 12 or 13 years. A few years ago, I moved 


from DeKalb County to South West Atlanta. There, I regularly voted at my 


polling location, McGhee Tennis Center, and had no issues. However, in 


2018, during the gubernatorial election, I first experienced long lines; I think 


that was just because of the massive turnouts.  


4. This year, with my past election experience in mind, I attempted to apply for 


an absentee ballot. I never received any confirmation or a ballot so I decided 


to vote in person like I usually do. However, before Election Day, my 


husband and I were warned that there may be extremely long lines at our 


location. 


5. On the day of the election, my husband and I arrived at the polling center 


about 15 minutes before it opened. Unfortunately, our early arrival was to no 


avail as we ended up waiting in line for 6 hours. About halfway through my 


wait, at 8:46 am, I tweeted about my frustration. A copy of this tweet is 


attached here as Exhibit A.  







 


 


6. When going to my polling location in the past, there were always six voting 


devices. However, this year there were only two electronic machines and one 


that used paper ballots only. After two hours of waiting, one of the devices 


broke and the line began to move at an even slower pace than before. These 


events caused my thought to be a four-hour wait into six.  


7. Given Covid-19, my trip to the polls was my first time out of the house in 


months. I was a little weary but decided to go as I am a regular voter and 


casting a ballot is very important to me. While I was in line, the stressed poll 


workers had set up chairs for people waiting. However, the chairs were 


arranged less than two feet apart and my attempts to social distance failed.  


8.  Voting was on a Tuesday this year and due to my extremely long wait, I 


wasn’t able to get any work done. Thankfully, my team was understanding 


but it was a complete loss of productivity for me.  


9. This entire experience has caused me to question a lot of things in the voting 


process. I’d prefer to vote absentee in future elections but now I question the 


system. If I were to vote with an absentee ballot, would my vote even matter?   


10.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 







 


 


11.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


12.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       ____ 
       Signature 
       SARA I 


  







Exhibit A 
Election Day Tweet with a Photo 
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99–006 


116TH CONGRESS REPORT " ! HOUSE OF REPRESENTATIVES 1st Session 116–317 


VOTING RIGHTS ADVANCEMENT ACT OF 2019 


NOVEMBER 29, 2019.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. NADLER, from the Committee on the Judiciary, 
submitted the following 


R E P O R T 


together with 


DISSENTING VIEWS 


[To accompany H.R. 4] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4) to amend the Voting Rights Act of 1965 to revise the cri-
teria for determining which States and political subdivisions are 
subject to section 4 of the Act, and for other purposes, having con-
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 


CONTENTS 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 
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10 Report on Voting Rights and Election Administration in the United States of America, 
Subcomm. on Elections, H. Comm. on House Admin. (Nov. 2019) [hereinafter ‘‘Subcommittee on 
Elections Report’’]. 


11 Press Statement, Rep. Fudge Releases Report on Voting Rights and Elections Administra-
tion (Nov. 13, 2019), https://fudge.house.gov/press-statements/rep-fudge-releases-report-on-vot-
ing-rights-and-elections-administration/. 


12 See Hearings Before the Subcomm. on Elections of the H. Comm. on House Admin. 116th 
Cong. (2019). 


to the American people, engaged with voters, stakeholders, officials 
and election administrators, and collected testimony and evidence 
on the state of voting rights and election administration to ensure 
every eligible American has equal and fair access to the ballot and 
the confidence their ballot is counted as cast. 


In November 2019, the Subcommittee of Elections issued a report 
titled, ‘‘Voting Rights and Elections Administration in the United 
States of America,’’ 10 which the Judiciary Committee has adopted 
in full as part of its legislative record in support of H.R. 4. Chair-
person Fudge commented on Congress’ critical role in protecting 
the right to vote for all eligible Americans: 


Nearly 6 years after the Supreme Court decided Shelby 
County v. Holder, this report makes clear that voter sup-
pression and discrimination still exist. It is our duty as 
elected Members of Congress to uphold and defend the 
Constitution and protect the rights of the voter. America 
is great because of her ability to repair her faults. It is 
time for us to set the right example as a democracy and 
encourage people to vote, rather than continuing to erect 
barriers that seek to suppress the vote and the voices of 
our communities.11 


To collect the contemporaneous evidence called for by the Su-
preme Court, the Subcommittee on Elections held hearings in Ala-
bama, Arizona, Florida, Georgia, North Carolina, North Dakota, 
Ohio, and Washington D.C.12 An inaugural listening session was 
also held in Texas. The hearing in North Dakota was held on the 
Standing Rock Sioux Reservation and focused on issues specific to 
Native American voters. The Subcommittee on Elections found an 
array of tactics in place used to suppress the votes of targeted com-
munities and barriers that impede the free exercise of the right to 
vote. In the course of its investigation, the Subcommittee of Elec-
tions collected over 3,000 pages of wide-ranging testimony and evi-
dence. Specifically, the Subcommittee of Elections found persistent 
discrimination in voting law changes such as purging voter reg-
istration rolls, cut backs to early voting, polling place closures and 
movement, voter ID requirements, implementation of exact match 
and signature match requirements, lack of language access and as-
sistance, and discriminatory gerrymandering of legislative districts 
at the state, local, and federal level. The Subcommittee on Elec-
tions also found Native Americans are disproportionately targeted 
and impacted by voter ID laws and polling place closures. 


In addition to the Subcommittee on Elections, the Judiciary Com-
mittee and its Subcommittee on the Constitution, Civil Rights, and 
Civil Liberties (‘‘Subcommittee on the Constitution’’) held eight 
hearings on barriers to voting, continuing evidence of voting dis-
crimination, and Congress’s legal authority to enact remedial legis-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 


ALBANY DIVISION 
___________________________________________________________________________ 


MAJORITY FORWARD and GAMALIEL 
WARREN TURNER, SR. 


Plaintiffs, 


v. 
 


BEN HILL COUNTY BOARD OF 
ELECTIONS; CINDI DUNLAP, in her official 
capacity as Ben Hill County Elections 
Supervisor and Chief Registrar; THOMAS 
GREEN, in his official capacity as MEMBER 
of the Ben Hill County Board of Elections; 
DAVID WALKER, in his official capacity as 
MEMBER of the Ben Hill County Board of 
Elections; DANNY YOUNG, in his official 
capacity as MEMBER of the Ben Hill County 
Board of Elections; GUDRUN MILLS, in his 
official capacity as MEMBER of the Ben Hill 
County Board of Elections; PENSON 
KAMINSKY, in his official capacity as 
MEMBER of the Ben Hill County Board of 
Elections; MUSCOGEE COUNTY BOARD 
OF ELECTIONS AND REGISTRATION; 
NANCY BOREN, in her official capacity as 
Muscogee County Director of Elections & 
Registration; MARGARET JENKINS, in her 
official capacity as MEMBER of the Muscogee 
County Board of Elections and Registration; 
UHLAND ROBERTS, in his official capacity 
as MEMBER of the Muscogee County Board 
of Elections and Registration; DIANE 
SCRIMPSHIRE, in her official capacity as 
MEMBER of the Muscogee County Board of 
Elections and Registration; LINDA PARKER, 
in her official capacity as MEMBER of the 
Muscogee County Board of Elections and 
Registration; and ELEANOR WHITE, in her 
official capacity as MEMBER of the Muscogee 
County Board of Elections and Registration,  


Defendants. 


 


 
 
 
 


Case No. 1:20-cv-00266-LAG 
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DECLARATION OF DEBRA LEWIS 


 I, Debra Lewis, make this declaration in support of Plaintiffs’ Motion for Temporary 


Restraining Order. 


1. I am over the age of 18 and I make this declaration based upon my personal 


knowledge and experience. 


2. I am a permanent resident and registered voter in Ben Hill County, Georgia.  


3. I registered to vote in Georgia when I turned 18 and I remain registered to vote in 


the State.  


4. In 2018 and 2019, I began to travel regularly from my permanent residence in 


Georgia to my boyfriend’s residence in Missouri. In 2019, to save my friends the trouble of 


forwarding my mail while I was away, I temporarily changed my mailing address to Missouri. In 


October 2020, I changed my mailing address back to my permanent residence in Georgia. 


5. I never planned to remain in Missouri, and always intended to return to my 


permanent residence in Georgia. For that reason, I did not register to vote in Missouri or otherwise 


indicate a desire to change my citizenship or residency to Missouri. 


6. During my period of traveling between Missouri and Georgia I maintained a 


Georgia driver’s license and I continued to pay utilities at my Georgia residence. 


7. I attempted to vote in person on December 28, 2020, but I was told I was not 


allowed to vote because the election workers thought I had voted in Missouri, even though I have 


never voted in Missouri.  


8. I was told that in order to vote I would need to attend a hearing on election day and 


prove my residency. I do not have time to go through this hassle.   
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9. I am very confused about why my right to vote has been challenged because I have 


never had trouble voting in Georgia. It seems like there must have been a mistake for my name to 


end up on a list of challenged voters.  


I declare under penalty of perjury that the foregoing is true and correct. 


Executed this _____ day of December, 2020        
       _______________________________ 
       Debra Lewis 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


FAIR FIGHT ACTION, et al., ) 
) 


Plaintiffs,   ) 
) 


v.      ) Civ. Action No. 1:18-cv-05391-SCJ 
) 


BRAD RAFFENSPERGER,   ) 
in his official capacity as ) 
Secretary of State of the ) 
State of Georgia, et al.,  ) 


) 
Defendants. ) 


EXPERT REPORT OF KENNETH R. MAYER 


Professor of Political Science 
University of Wisconsin-Madison 


201 D North Hall 
1050 Bascom Mall 
Madison, WI 53706 


February 18, 2020 
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I. Scope of Assignment 


 
I have been asked by Plaintiffs’ counsel to offer opinions about the voter 
registration and voter verification processes in Georgia. 
 
This report contains my opinions on these matters. To develop these opinions, I 
relied upon technical and specialized knowledge I gained from my education, 
training, and experience; widely accepted and reliable statistical methods; and my 
knowledge of the academic literature on elections and voting rights. My opinions 
are based on the review and analysis of the following information and materials: 
 


1. The Georgia statewide voter file, with a last recorded action on December 
20, 2019; 
 


2. A list of voters in pending status on February 22, 2018; 
 


3. A list of voters registering between January 2, 2014, and July 24, 2019, who 
were still in pending status as of July 24, 2019; 
 


4. County files of registered voters as of January 28, 2020, including fields 
identifying voters in pending status and those in Missing ID Required 
status;1 
 


5. The 2014-2018 American Community Survey; 
 


6. Depositions of Chris Harvey (Director of Elections, Office of the Secretary 
of State), August 16, 2019 and December 5, 2019; Kevin Rayburn (Deputy 
Counsel, Office of Secretary of State), December 6, 2019; and Ryan 
Germany (General Counsel, Office of Secretary of State), December 11, 
2019. 


 
7. The academic literature cited in this report. 


 
I conducted all data handling and analysis using Stata/SE v. 15.1 
 


                                                      
1 Bates numbers STATE-DEFENDANTS-00154046 to 00154204. 
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II. Background and Qualifications 
 


I have a Ph.D. in political science from Yale University, where my graduate 
training included courses in econometrics and statistics. My undergraduate degree 
is from the University of California, San Diego, where I majored in political 
science and minored in applied mathematics. I have been on the faculty of the 
political science department at the University of Wisconsin-Madison since August 
1989. My curriculum vitae is attached to this report as Appendix A. 
 
All publications that I have authored and published in the past ten years appear in 
my curriculum vitae. Those publications include the following peer-reviewed 
journals:  Journal of Politics, American Journal of Political Science, Election Law 
Journal, Legislative Studies Quarterly, Presidential Studies Quarterly, American 
Politics Research, Congress and the Presidency, Public Administration Review, 
Political Research Quarterly, and PS: Political Science and Politics. I have also 
published in law reviews, including the Richmond Law Review, the UCLA Pacific 
Basin Law Journal, and the University of Utah Law Review. My work on campaign 
finance has been published in Legislative Studies Quarterly, Regulation, PS: 
Political Science and Politics, Richmond Law Review, the Democratic Audit of 
Australia, and in an edited volume on electoral competitiveness published by the 
Brookings Institution Press. My research on campaign finance has been cited by 
the U.S. Government Accountability Office, and by legislative research offices in 
Connecticut and Wisconsin.  


 
My work on election administration has been published in the Election Law 
Journal, American Journal of Political Science, Public Administration Review, 
Political Research Quarterly, and American Politics Research. I was part of a 
research group retained by the Wisconsin Government Accountability Board to 
review their compliance with federal mandates and reporting systems under the 
Help America Vote Act, and to survey local election officials throughout the state. 
I serve on the Steering Committee of the Wisconsin Elections Research Center, a 
unit with the UW-Madison College of Letters and Science. In 2012, I was retained 
by the United States Department of Justice to analyze data and methods regarding 
Florida’s efforts to identify and remove claimed ineligible noncitizens from the 
statewide file of registered voters. 
 
In the past nine years, I have testified as an expert witness in trial, deposition, or 
report in the following cases: 
 
Federal:  Kumar v. Frisco Independent School District, No. 4:19-cv-00284 (E.D. 
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Tex. 2019); Vaughan v. Lewisville Independent School District, No. 4:19-cv-
00109 (E.D. Tex. 2019); Tyson v. Richardson Independent School District, 
No. 3:18-cv-00212 (N.D. Tex. 2018); Dwight, et al. v Raffensperger, No: 
1:18-cv-2869-RWS (N.D. Ga. 2018); League of Women Voters of Mich., et 
al. v. Johnson, No. 2:17-cv-14148-DPH-SDD (S.D. Mich. 2018); One Wis. 
Inst., Inc. v. Thomsen 198 F. Supp. 3d 896 (W.D. Wis. 2016); Whitford v. 
Gill, 218 F. Supp. 3d 837 (W.D. Wis. 2016); Baldus v. Members of Wis. 
Gov’t Accountability Bd., 849 F. Supp. 2d 840 (E.D. Wis. 2012). 


 
State:  Priorities U.S.A, et al. v. Missouri, et al., No. 18AC-CC00226 (Cir. Ct. of 


Cole Cty., Mo. 2018); Milwaukee Branch of NAACP v. Walker, 851 N.W. 2d 
262 (Wis. 2014); Kenosha Cty. v. City of Kenosha, No. 11-CV-1813 (Wis. 
Cir. Ct., Kenosha Cty., Wis. 2011).  


 
Courts consistently have accepted my expert opinions, and the basis for those 
opinions. No court has ever excluded my expert opinion under Daubert or any 
other standard. Courts have cited my expert opinions in their decisions, finding 
my opinions reliable and persuasive. See Priorities U.S.A. v. State, No. 18AC-
CC00226, 2018 WL 6031529, at *3 (Cir. Ct. Cole Cty., Mo. Oct. 23, 2018), aff’d, 
__S.W.3d __, 2020 WL 203129 (Mo. Jan. 14, 2020); see generally Whitford v. 
Gill, 218 F. Supp. 3d 837 (W.D. Wis. 2016); One Wis. Inst., Inc. v. Thomsen, 198 
F. Supp. 3d 896, 953-54 (W.D. Wis. 2016); Baldus v. Members of Wis. Gov’t 
Accountability Bd., 849 F. Supp. 2d 840, 856-58 (E.D. Wis. 2012); Milwaukee 
Branch of NAACP v. Walker, 851 N.W.2d 262, 290-91, 297-98 (Wis. 2014); 
Baumgart v. Wendelberger, No. 01-C-0121, 2002 WL 34127471 (E.D. Wis. May 
30, 2002). 
 
I am being compensated at a rate of $350 per hour. I am independent and 
impartial. My compensation is not dependent on either the substance of my 
opinion or the outcome of this case. 
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III. Summary of Findings 
 
• At nearly every level, and at every combination of status, no matter when 


individuals registered, registrants in the pending file are disproportionately 
minority:  this includes registrants in pending status, registrants in “Missing 
ID Required” (MIDR) status, registrants flagged as noncitizens, registrants 
who failed the Georgia Department of Driver Services (DDS) or Social 
Security Administration (SSA) verification process, registrants whose names 
did not match into DDS or SSA records, and pending registrants who were 
not moved to the active voter file. The only category of registrants not 
disproportionately minority are those who are pending because of age. 
 


• The verification process is opaque, subject to a wide exercise of discretion 
by county registrars, and not uniformly implemented. Staff from the 
Secretary of State’s office did not know all of the details, and their 
description of the process did not always match the data in the pending or 
active voter files. The evidence suggests strongly that election officials do 
not know how the verification process actually operates in practice. 
 


• The verification process, particularly the algorithm for matching names 
across voter registration and DDS files and the process of flagging potential 
noncitizens, relies on methods known to produce both false verification 
failures and false noncitizenship flags. These methods also produce higher 
verification failure rates and noncitizenship flags for minority registrants 
compared to non-Hispanic White registrants. 


 
• One noteworthy example of data errors is the following: non-U.S. citizens 


are eligible for a Georgia driver’s license or state ID card if they are legally 
present in the country (this applies to Real ID as well). If a noncitizen 
obtains a license or ID, their noncitizenship status at that time is recorded in 
DDS files. If that person later naturalizes, they are not required to update 
their information with DDS, but will continue to be flagged as noncitizens 
by the DDS verification process if they register to vote unless they present 
naturalization documents at the time they register. According to the 2014-
2018 American Community Survey, there were nearly 460,000 naturalized 
citizens over 18 in Georgia in 2017, over 80% of whom were members of 
minority groups (only16.9% were non-Hispanic Whites). 
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• Georgia has only recently implemented changes to the verification process 
through HB 316, and the new procedures have yet to be tested in a statewide 
election.  Given the ambiguities and errors in the policies and training 
materials that I have reviewed, the probability of election-day mistakes and 
confusion remains very high.


• Claims by election officials that registrants in MIDR status will experience
no difference in how they are treated at a polling place are likely incorrect.
Based on the testimony of state election officials and materials I have
reviewed, I have seen three different descriptions of what MIDR status
means:  (1) that voters in MIDR status can show any photo ID that qualifies
under Georgia’s voter ID requirement; (2) that voters will have to show a
HAVA-compliant photo ID; and (3) that voters who registered in Georgia
for the first time will not have to show a photo ID in order to vote.


• Adding registrants to the active voter file with an MIDR requirement does
not eliminate the burden on registrants. It is possible, even likely, that voters,
local election officials and poll workers may be confused about what a
registrant in MIDR must do in order to vote.


• While the percentages of individuals in the active voter file in MIDR status
or pending status is not large (on the order of 1% of registered voters), the
absolute number of individuals flagged is not trivial (over 60,000) and will
certainly grow larger when registration increases as the March presidential
primary and November general election approach.


IV. Estimating the Quantity of Interest


The key empirical quantity of interest is the number of otherwise eligible people 
incorrectly placed in “MIDR” status because their registration information did not 
exactly match with information in state driver’s license files maintained by the 
DDS or national Social Security files (the “verification” process), or because they 
were flagged as noncitizens.  


Prior to April 2, 2019, registrants who failed the verification process were put in 
“pending status” and required to provide additional documentation to election 
officials before being placed on the active voter rolls. Officials in the Secretary of 
State’s office stated in deposition testimony that since that date registrants who fail 
the verification process were either placed on the active rolls with an “MIDR” 
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notation (Missing ID Required), or placed in pending status and not added to the 
voter rolls if they are “flagged by DDS records as potential noncitizens.”2 
 
The defining character of these registrants is that their voter registration was either 
held up (prior to April 2, 2019, or afterwards if their citizenship is questioned), or 
they face an additional administrative step at the polling place (after April 2, 2019), 
because their registration information did not exactly match records held by either 
DDS or the United States Social Security Administration (SSA), in an unclear 
“verification” process that even election officials have difficulty explaining. 
 
These individuals are flagged even if the verification failure was the result of:  
 


• a minor mistake on a registration form, such as a one-character difference in 
spelling or spacing in a name, an apostrophe, a misplaced hyphen or a 
typographical error;  


• errors made by Georgia election officials manually entering information 
from paper registration forms; 


• incorrect data in the verification files, such as outdated citizenship or name 
data in Georgia DDS or SSA files; 


• differences in data entered for the same individual in voter registration, 
DDS, or Social Security Administration files, such as a different spelling of 
a first or last name in the files or a nickname in one file and a formal name 
in another (e.g., “Rob” in one file and “Robert” in the other).  


 
All of these issues are known issues in exact match methods and the use of driver’s 
license files to verify registration and citizenship, and will produce both false non-
matches and false matches (see below). 
 
This quantity – the total number of burdened registrants – is not completely and 
directly observable with the available data. I cannot observe the number of pending 
registrants who are incorrectly flagged as noncitizens, though I am certain that the 
number is nonzero.  
 
Similarly, I do not know how many registrants in non-MIDR status were 
previously in that status but were able to provide additional identification to 
election officials. I can calculate how many registrants who were in MIDR status 
in July 2019 had resolved the issue by January 2020.   
 
                                                      
2 Letter from Bryan Tyson to John Chandler (Aug. 27, 2019). 
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Moreover, I do not have access to DDS or Social Security Administration data and 
therefore do not know the specific reason why a registrant did not match with these 
files and is in MIDR status, only that a non-match existed and the general category 
of the non-match in July 2019.3 In the July 2019 and February 2018 pending files, 
some registrants whose data are forwarded to DDS4 and returned as not matching 
have separate fields recording whether a match occurred on the first name, last 
name, date of birth, driver’s license number, and social security number and 
whether they are flagged as potential noncitizens. I do not know if the match 
failure was the result of a typographical error, nickname, spelling variation, 
transposition, or other known issue with exact matching algorithms.  The Social 
Security Administration verification process produces only a one-letter code 
(signifying a match, no match, multiple matches, invalid data, or system error). 
 
Nevertheless, I am able to reach conclusions about the verification process, by 
analyzing patterns in the pending data and determining how many formerly 
pending voters were added to the active voter rolls. I am certain that the 
verification process imposes a burden on eligible individuals by incorrectly 
flagging citizens as noncitizens, failing to verify individuals because of false non-
matches into DDS or SSA files, or errors in the data entry process. The evidence is 
conclusive that these burdens fall disproportionately on racial or ethnic minority 
registrants who are members of protected classes of voters under Section II of the 
Voting Rights Act. 
 
V. Lack of Clarity in the Verification Process 
 
The Help America Vote Act (HAVA) requires states to maintain statewide lists of 
registered voters and implement a process to verify the eligibility of new 
registrants through state driver’s license records or Social Security Administration 
data. New registrants must either provide a GA driver’s license or ID number if 
they have one, or the last four digits of their social security number. This 


                                                      
3 The February 2018 pending file and the January-July 2019 file use one or more 
the following categories for pending status: citizenship verification, DDS 
verification, incomplete address, incomplete DOB, incomplete name, missing 
information, no signature, pending age, pending hearing, SSN verification, or 
verification. 
4 This excludes registrants who are listed as having incomplete information, 
missing address, or a signature. 
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information is compared (or “matched”) to data in DDS or SSA records to verify 
the identity of those registrants. 
 
States may set their own definitions of what constitutes verification, or evidence 
that the registrant is in either driver’s license or SSA files, including what fields are 
used and how closely the data across various files must match: 
 


States have considerable discretion to decide for themselves the 
criteria to be used for matching, although these criteria cannot be used 
to disenfranchise legitimate voters. Some states will use fuzzy 
matching and others exact matching for checking any given data field. 
States also vary in the fields that they check—for example, some will 
compare addresses and others will not. In general, some election 
offices may be using match criteria without sufficient consideration of 
possible false-positive and false negative error rates associated with 
different variants of the methods (National Research Council 2010, 
67). 
 


Georgia appears to use an exact matching process using a registrant’s first name, 
last name, date of birth, and either driver’s license number or last for digits of 
social security number. I use the word appears intentionally, as the details of the 
verification process are not clear, the descriptions given by officials in the 
Secretary of State’s office indicate that even they are not sure how the process 
operates, and those descriptions do not accurately describe the data in the voter file 
or whether registrants in pending status are moved to active status. 
 
Based on the descriptions in the depositions of Chris Harvey and Kevin Rayburn, 
the process appears to involve the following steps: 
 


1. When an individual registers to vote, the voter’s first name, last name, date 
of birth, and either a driver’s license/state ID number or last four digits of 
the social security number are forwarded to DDS. If a voter registers using a 
paper form, county registrars manually enter the data into the state’s “eNet” 
electronic voter registration system. 


 
2. DDS compares eNet information to its database of driver’s licenses and state 


IDs. If the name, date of birth, ID number and social security number fields 
do not all exactly match the data in the DDS file – meaning every character 
in every field, including spaces, hyphens and apostrophes – the record is 
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returned as a non-match. A non-match in any field results in a non-match for 
the record. 
 


3. If a registrant used a Georgia driver’s license or state ID number to register 
and showed the photo-ID to county registrars, a match on the ID number 
overrides non-matches on name and date of birth fields.5 It is not clear how 
often this occurs. 
 


4. A record with a driver’s license or ID number that matches in DDS files is 
flagged if DDS records indicate that the registrant is a potential noncitizen. It 
does not appear that these records are forwarded to the Social Security 
Administration to verify citizenship status.6 


 
5. For records using the last four digits of a social security number to register 


instead of a driver’s license or ID number, DDS forwards the information to 
the Social Security Administration (though this does not always appear to 
happen). SSA returns a code indicating whether a match exists, and whether 
an individual is flagged as a noncitizen. 


 
6. Based on steps 2-5, DDS informs county registrars whether or not a match 


exists, and in cases of non-matches which fields did not match (license or ID 
number, name, date of birth, social security number). DDS also reports 
whether the registrant is flagged as a potential noncitizen. 


 
7. For registrants failing the verification process, county registrars have 


discretion in correcting typographical errors and resubmitting to records to 
DDS, but there is no uniform policy. The data files do not indicate if 
registrants had their information corrected and resubmitted. 
 


                                                      
5 Dep. of Chris Harvey, 233:20-235:22 (Aug. 16, 2019): “Okay. Somebody 
registers to vote and the law requires that they provide their driver’s license 
number, if they have one, or the last four of the social, if they have one. If they 
don’t – if they have one or the other, if they don’t provide a driver’s license and 
they provide photo ID when they register to vote, they are automatically registered 
and active to vote. They still go through the DDS verification. However, by 
checking they provided ID, it overrides any DDS failure that might happen.” 
6 In the July 2019 pending file, 2,655 registrants were flagged by DDS as 
noncitizens. Only 22 (0.8%) have an SSA response code, and all failed verification 
with a code of “invalid input data.”  
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8. Registrants who fail the verification process (post April 2, 2019) are added 
to the active voter rolls and flagged with MIDR (Missing ID Required).  
 


9. Registrants who are flagged as noncitizens by either DDS or SSA must 
provide documentation of citizenship before they are added to the active 
voter rolls. 


 
The keys in this process are (1) the definition of what constitutes a “match” into 
driver’s license or Social Security data, and how often false verification failures 
occur; (2) how often false noncitizen flags occur; and (3) the precise implications 
of being in MIDR status. 
 
In requiring that records submitted for verification match all fields (first name, last 
name, date of birth, license number, or social security number), Georgia imposes a 
strict match definition that is guaranteed to produce false non-matches, false 
noncitizen flags, and erroneous verification failures.   
 
Even so, the precise details of how the matching process operates is unclear. In 
depositions, staff of the Georgia Secretary of State Office gave conflicting 
information about the process and were not always sure about how it worked. For 
example, one official said that a mismatched space character between DDS and 
voter registration records would trigger a non-match.7 Another said he was not 
sure.8 The General Counsel did not know whether a hyphen in one data set but not 
the other would result in a verification failure.9  The Director of Elections testified 
that matching is done on “last name, first name, date of birth, and last four of 
social,”10  but the General Counsel testified that the match is only done on the first 
letter of the first name (and that some counties were using the entire first 
name).11There are no indications that either county registrars or DDS take any 
steps to standardize name fields or remove nonalphanumeric characters. It appears 
that the actual matching is conducted within DDS. 
 


                                                      
7 Dep. of Chris Harvey, 244:1-16 (Aug. 16, 2019). 
8 Dep. of Kevin Rayburn, 187:13-188:15 (Dec. 6, 2019). 
9 Dep. of Ryan Germany, 146:4-22 (Dec. 11, 2019).  
10 Dep. of Chris Harvey, 238:7-18 (Aug. 16, 2019). 
11 Dep. of Ryan Germany, 143:24-144:23 (Dec. 11, 2019). 
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Changes to the verification process (via HB 316, which went into effect on April 2, 
2019)12 do not eliminate the burden on affected individuals. As I explain below, 
registrants who do not have a photo ID will be placed in MIDR status if they fail 
the verification process. Moreover, registrants remaining in pending status because 
of outdated citizenship information in DDS files are required to present evidence 
of citizenship before being permitted to vote. As far as I am able to determine, 
neither DDS nor the Secretary of State’s Office attempts to obtain updated 
naturalization data before placing a registrant in pending status. 
 
VI. The Data Used for Verification Are Not Suited to “Exact Matching” 
 
The Georgia Secretary of State relies on “exact matching” to verify voter 
registrations. While the precise nature of that process, as I noted above, is opaque, 
the available evidence is that it requires voter registration information (first name, 
last name, birthdate, and either driver’s license number or last four digits of the 
social security number) to match character-for-character to entries in either DDS 
driver’s license files or federal Social Security Administration files. 
 
This is an example of data linkage – attempting to match a record in one data set to 
a record in a second data set, in an effort to link data about the same entity, usually 
an individual, who is in both data sets. The process is also referred to as data 
matching or data merging. In the present instance, information about an individual 
in the voter registration files – last name, first name, data of birth, driver’s license 
number, and the last for digits of a social security number – is linked to data in 
DDS files or SSA files, in a process designed to verify that an individual 
registering is the same individual in either the DDS or SSA files, and obtain 
citizenship information about that individual. 
 
Data linkage is straightforward when there is a unique identifier for each individual 
in both data sets (Christen 2012, 5). A classic example is a full nine-digit Social 
Security number (SSN), which is unique for each person.13 In this case, assuming 
that the full number is accurately recorded in both data sets, we are certain that the 
individual with an SSN in one data set is the same individual with that SSN in the 
other. The links between the two data sets are direct and unambiguous, as long as 
no errors exist in the identifiers. 
                                                      
12 http://www.legis.ga.gov/legislation/en-US/Display/20192020/HB/316 (last 
visited Feb. 13, 2020).  
13 https://www.ssa.gov/policy/docs/ssb/v69n2/v69n2p55.html (last visited Feb. 13, 
2020).  


Case 1:18-cv-05391-SCJ   Document 238   Filed 02/18/20   Page 12 of 48







12 
 


 
In the data sets linked in the voter verification process, however, there is no unique 
identifier in both data sets. While voters using their Georgia driver’s license or 
DDS ID card will have their license number in both files, not every voter who 
registers will have a Georgia driver’s license or, if they have one, use it for 
registration or display it to county registrars (something that purportedly overrides 
match failures on other fields).14 The last four digits of a social security number 
will not be unique, even when combined with the date of birth. 
 


A. Voter Verification Through Exact Matching Is Certain to 
Produce Errors 


 
When no unique identifier is present in both linked data sets, linkage requires some 
combination of other attributes available in both data sets. Two immediate 
problems are that there may not be an available combination of data attributes that 
is unique, or there may be differences in data formats in the two data sets, either of 
which will complicate efforts to match fields. Both of these problems exist in the 
process of linking voter registration data to DDS or SSA data. 
 
The two types of errors in data linkage are false matches, when an individual in 
one data set is linked to a different individual in the other; and false non-matches, 
when an individual present in both files is not linked, because of a difference in 
data attributes between the files or an error in how the data are recorded. In voter 
verification, false non-matching is the more important problem, since it will result 
in an eligible registrant being placed in MIDR status. 
 
Exact-match linkage using combined data attributes is likely to produce false non-
matches, particularly when alphanumeric data are used, and even more likely when 
names are used. Numeric data attributes have only 10 character options (0-9), have 
no non-alphabetical characters (dashes, spaces, apostrophes), and are relatively 
short in the case of Georgia driver’s licenses (nine digits) and voter registration 
numbers (a maximum of eight digits). A Georgia driver’s license or voter 
registration number that has a nonnumeric character is immediately and obviously 
recognizable as erroneous. 
 


                                                      
14 Under the Help America Vote Act, individuals who do not use their driver’s 
licenses to register may use the last four digits of their social security number. The 
9-digit Georgia driver’s license number is a unique identifier. 
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In contrast, name fields are unstandardized, can be long, may contain non-
alphanumeric characters, can vary over the course of an individual’s life, and 
frequently differ in various data sets even for the same individual:  


 
All these issues make data matching or deduplication using personal 
names a challenging undertaking, because the name values for the 
same individual might differ across two databases, or even within a 
single database. In our increasingly multicultural world where people 
are more mobile than ever before, where international travels and 
living in a country different to one’s home country are common, and 
with the globalisation of businesses, the appropriate cleaning and 
standardization of names in databases used for data matching are 
crucial components to achieve accurate matching results (Christen 
2012, 44). 


 
The result is that exact matching will incorrectly result in registrants not matching 
into DDS and SSA data because of minor differences in spelling, formatting, or 
errors. The burden will fall most heavily on individuals without a Georgia driver’s 
license or ID.  License and ID possession rates among minority populations are 
lower than for non-Hispanic Whites, both generally (Stewart 2013, 25) and in 
Georgia (Hood and Bullock 2008). 
 
Shortly after HAVA went into effect, an audit conducted by the Social Security 
Administration highlighted flaws in matching processes – particularly exact match 
– used to verify voter registrations. In 2009, the Social Security Administration’s 
Office of the Inspector General identified problems in the Help America Vote 
Verification (HAVV) system: 
 


Our review found the HAVV program did not always provide States 
with accurate verification responses for individuals who were 
registering to vote. We determined the HAVV program had a 
significantly higher no-match response rate when compared to other 
verification programs used by States and employers. HAVV’s no-
match response rate was 31 percent, while the no-match response rate 
for other verification programs used by States and employers ranged 
from 6 to 15 percent. Additionally, we determined the HAVV program 
did not provide consistent verification responses to the States when the 
same applicant data were entered into the program. For example, States 
were provided responses for at least 356 applicants that initially 
indicated a match response but subsequently the States were provided a 
no-match response when the same data (name, SSN, DoB, and last four 
digits of the SSN) were entered into the verification program (SSA 
OIG 2009, 4). 
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The analysis noted that one reason for high non-match rates was the use of exact 
matching, which “may indicate a no-match when a match does in fact exist in SSA 
records.” Id.15   
 
A 2004 audit of New York City registration record found that 20% of records in 
voter registration files failed to match into state driver’s license files because of 
typographical errors by election officials (Levitt, Weiser, and Muñoz 2006, 4-5). 
 
Data from the Social Security Administration show that since January 2011, over 
half (53.4%) of records sent by the state of Georgia failed to match into the SSA 
database using name, date of birth, and last four digits of the social security 
number.16  
 
The result is that a high percentage of verification failures using DDS or SSA data 
are likely to be false non-matches, and incorrectly flag individuals as not verified 
when they are in fact present in the verification data. 
 


B. The Pending Files Contain Name Mismatches for the Same 
Individuals 


 
To give a clear example of how exact matching on name fields produces false non-
matches, I linked the two pending files (Pending February 2018, and Pending 
January 2014 to July 24, 2019) to identify every individual in both, using the 
unique voter registration number as the identifier. 5,543 individuals were in both 
files. For each merged record I have all fields in both files, including the first name 
and last name entered in both data sets. All of the information in both files should 
be identical for each individual: we know that they are the same person, all 
information was entered via the same processes, and the data are used for the same 
purposes. 
 
                                                      
15 The HAVV matching process “does not allow flexibility with matching and DoB 
to its records to compensate for typographical errors, other common database 
errors, and mistakes because it does not use the full SSN. Because of the 
limitations of the matching criteria established by the legislation, HAVV may be 
provided a high number of false negative responses to the States, which may lead 
to applicants having difficulty while registering to vote” (SSA OIG 2009, 5). 
16 https://www.ssa.gov/open/havv/#representation (last visited Feb. 13, 2020). Data 
are in the downloadable spreadsheet HAVV-running-list.xlsx. 
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Yet even in these files, which consisted of the same underlying data, there were 
still records in which first or last names for the same person did not match between 
the two files. Some involved trivial differences between the two files in spelling 
(“Malaya” and “Melaya”; “Jenkins” and “Jankins”), apostrophes in one file but not 
the other (“ONeal” and O’Neal”), middle names added to the first name field, 
name changes, and obvious typographical errors. However, even though we know 
that these are in fact the same people because they have the same unique voter 
registration number, matching methods using exact matches on names failed to 
link them. 
 
The number of non-matching names is not large (a total of 19 out of 5,543), but 
nevertheless demonstrates that even in databases based on the same underlying 
data, false non-matches still occur when exact matching is used. 
 
Of the 19 false non-matches on first or last name, 89% belong to minority groups 
(eight are African American, four are Asian, four are Hispanic, and one is 
Other/two or more). Only one is non-Hispanic White. 
 


C. Alternatives to Exact Matching 
 


The problems with exact matching methods in the absence of unique identifiers are 
well known (Christen 2012; Enamorado, Fifield, and Imai 2019). The method is 
especially inappropriate in the context of voter registration, when an incorrectly 
unmatched record places a burden on a registrant to provide additional 
documentation and may impede the ability to vote. 
 
The Electronic Registration Information Center (ERIC), an organization that helps 
participating states track registrants who move to another state, uses a “contextual” 
matching algorithm that allows for small and predictable variations in names, 
birthdates, and addresses. For example, in Washington the Department of 
Licensing (DOL) requires full legal names, while voter registration forms permit 
people to use nicknames. An internal matching process would probably make 
mistakes in linking people who provide different name variants to different 
agencies, while the ERIC technology is better able to account for such disparities. 
State officials lack the time and resources to connect such records by hand, so they 
appreciate that ERIC’s contextual matching process will identify matches even 
when names are not identical across files (Bland and Burden 2013, 22). 
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VII. Composition of Electorate 
 
Table 1 shows the breakdown of active Georgia registrants, as of December 30, 
2019 by race.17 
 


Table 1 
Active Registrants, December 2019 


Race 
Number of 


Active 
Registrants 


% Active 
Registrants 


White Non-
Hispanic 3,594,048 52.9% 


African 
American 2,011,116 29.6% 


Hispanic 224,119 3.3% 
Asian or Pacific 


Islander 161,944 2.4% 


Other/2 or 
More 113,878 1.7% 


Unknown 693,383 10.2% 


Total 6,798,488 100 
 
These totals are based on self-identification by registrants at the time they 
register.18 The largest demographic group consists of non-Hispanic White 
registrants (52.9% of all registrants), followed by African Americans (29.6%), 
Hispanics (3.3%) and Asians (2.4%). Minorities comprise 36.9% of registered 
voters.19 
 


                                                      
17 The January 2020, aggregation of county files produce nearly identical data, and 
the differences between the two are not material. 
18 The 10.2% of registrants who do not record their race on the registration forms 
do not affect any substantive conclusions, as nondisclosure is not related to the 
underlying demographics of registrants. 
19 There is no relationship between the percentage of registrants of unknown race 
and the underlying demographics of a geography, so this figure does not affect any 
of my substantive conclusions. 
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I use this breakdown of active registrants as a baseline, to analyze the effect of 
administrative processes on the racial composition of other aggregations of 
registrants. 
 
VIII. Characteristics of Pending and MIDR Registrants 


 
I received 159 separate files, one from each county, containing all registered 
voters, their status, and whether they were flagged as MIDR status. Combining 
them in to a single statewide file permits the calculation of summary statistics for 
the entire state. 
 


A. Pending Registrants 
 
Excluding those under 18, registrants in pending status have the following 
demographic characteristics:20 
 


Table 2 
Pending Registrations, January 


2020 
Excluding Pending Age 
Race Number Percent 


African 
American 1,847 39.4% 


White Non-
Hispanic 688 14.7% 


Hispanic 719 15.3% 
Asian or Pacific 


Islander 789 16.8% 


Other/2 or 
More 220 4.7% 


Unknown 425 9.1% 


Total 4,688 100% 
 
It is immediately apparent that voters in pending status are disproportionately 
minority compared to the overall composition of active registrants. Only 14.7% of 
                                                      
20 This includes registrants whose status is listed as either “Pending” or “Pending 
Verification.” 
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pending registrants are non-Hispanic White, a rate far below their share of active 
registered voters (52.9%). Over three-fourths of those in pending status are 
members of minority groups (76.3%), far exceeding the share of overall minority 
registrants (37.0%). Hispanic and Asian registrants are massively overrepresented 
among pending voters: while these groups comprise only 5.7% of active 
registrants, they make up 31.2% of registrants in pending status.  
 
Excluding those under 18, most registrants in pending status (65.6%) have failed 
citizenship verification. Most of the remaining 34.4% are in pending status because 
of missing information. 5.8% of nonactive registrants are recorded as “Pending 
Verification” status, with no specific reason given for that status. 
 


B. Registrants in MIDR Status 
 
Post HB 316, registrants who fail the verification process should be added to the 
voter rolls in active status with an MIDR (missing ID required) flag. Registrants in 
MIDR status have the following demographic characteristics:21 
 


Table 3  
Registrants in MIDR Status  


Race Number Percent 
African 


American 41,946 69.4% 


White Non-
Hispanic 6,878 11.4% 


Hispanic 3,432 5.7% 
Asian or 
Pacific 


Islander 
1,968 3.3% 


Other/2 or 
More 2,043 3.4% 


Unknown 4,210 7.0 % 


Total 60,477 100 
                                                      
21 Because the quantity of interest here is the total number of registrants who are 
flagged, and who face additional identification requirements, I include both active 
and pending registrants, as well as those under age 18. 
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Here as well, MIDR registrants are disproportionately minority. African Americans 
make up over 2/3 of registrants in MIDR status, well over twice their percentage of 
all registrants (29.6%). Hispanic and Asian registrants are also overrepresented int 
his group. Non-Hispanic White registrants, who comprise over half of all 
registrants, make up only 11.4% of MIDR registrants. 
 
The differences become even more stark if we examine the rate at which 
registrants are in MIDR status. Table 4 shows the results for each racial or ethnic 
group (with the percentage calculated as the number of registrants in MIDR status 
for each group divided by the total number of registrants in that group): 
 


Table 4  
Likelihood of MIDR Status Statewide 


Race 
Percentage of 


Registrants in MIDR 
Status 


African 
American 2.03% 


White Non-
Hispanic 0.19% 


Hispanic 1.50% 
Asian or 
Pacific 


Islander 
1.19% 


Other/2 or 
More 1.71% 


 
Minority registrants are between 6 and 10 times more likely to be in MIDR status 
than non-Hispanic White registrants. 
 
A key question is what happens when a registrant in MIDR status presents at the 
polls. Director of Elections Chris Harvey testified that MIDR status in fact does 
not trigger any additional process, because all voters must present a photo ID that 
qualifies under Georgia’s voter ID statute. 22 But there are reasons to doubt this. 
According to Harvey and training materials created by the Secretary of State’s 
office, a person who registers without providing a Georgia driver’s license or state-
                                                      
22 Dep. of Chris Harvey 235:3-22 (Aug. 16, 2019). 
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issued ID card, and who fails the verification process by failing to exactly match 
into either DDS or SSA files is placed in MIDR status as an active registrant.23 
While officials claim that voters in MIDR status will see no difference in treatment 
at the polls, the data offer little confidence that this is actually true. The HB 316 
regime has not been tested in a statewide election, and there appears to be 
confusion among officials about the difference between a person who registers by 
mail without providing ID, and someone who registers in person without showing 
ID. In addition, the academic literature on election administration establishes that 
the exercise of discretion by administrative personnel adversely affects non-white 
individuals. 
 
For example, a June 27, 2019 3T Webinar presented by Melanie Frechette, 
Elections Training Administrator in the Secretary of State’s Office provided an 
example of a post-HB 316 MIDR letter that will be sent to voters who fail the 
verification process (those who are in MIDR status). However, the slide that 
presents this information – Titled “SPECIAL TOPICS OF THE MONTH – 
Verification Changes due to HB 316” – displays a letter that refers specifically to a 
voter who registered for the first time in Georgia by mail without providing an ID, 
not to a voter who attempted to register in person but who failed the verification 
process.   
 


C. Registrants Flagged as Noncitizens 
  
The main reason registrants are placed in pending status – and considered not 
registered – is because they appear in DDS or SSA records as noncitizens. 
Noncitizens rarely register to vote, and claims of widespread illegal registration by 
noncitizens invariably turn out to be wildly exaggerated. 
 
Georgia permits noncitizens legally present in the U.S. to obtain a driver’s license 
or state ID, (in fact, noncitizens who establish residency in Georgia are required to 
obtain a license).24 An applicant’s citizenship status is recorded at the time and 
does not update if the applicant later naturalizes unless the naturalized citizen self-
reports to DDS. The use of driver’s license files to screen for citizenship is well-


                                                      
23 These individuals would have to provide the last four digits of their social 
security number in order to register. 
24 https://dds.georgia.gov/information-non-us-citizens (last visited Feb. 13, 2020).  
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known to produce false noncitizenship flags (with error rates that approach 
100%).25  
 
In the January 2020, voter files, 3,073 registrations were in pending status because 
of a citizenship flag. These registrants have the following demographic 
characteristics: 
 


Table 5  
Registrants in Pending Status Flagged as 


Noncitizens 
Race Number Percent 


African 
American 972 31.6% 


White Non-
Hispanic 400 13.0% 


Hispanic 642 20.9% 
Asian or 
Pacific 


Islander 
714 23.2% 


Other/2 or 
More 159 5.2% 


Unknown 186 6.1% 
Total 3,073 100 


 
The voter file does not indicate which of these registrations failed DDS citizenship 
verification, and which failed SSA verification. However, I can draw inferences 
from the earlier files of voters in pending status, which do show the results of DDS 
and SSA verification. 
 
The file “Pending January 2014 to July 24 2019,” contains registrants in pending 
status prior to the date when registrants failing DDS verification were added to the 
active rolls in MIDR status. It includes data on the results of DDS and SSA 
verification, and whether a registrant was flagged as a noncitizen. 
                                                      
25 In 2012, the State of Florida officials claimed that 182,000 noncitizens were 
registered to vote, relying on citizenship data in driver’s license files. In the end 
only 40 registrants were ultimately identified as noncitizens (almost certainly the 
result of administrative error or confusion), an error rate of 99.98% (Weiner 2020). 
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There are 2,920 registrants in this file who are recorded as noncitizens. Of these, 
only 22 were identified through the Social Security Administration Data. Over 
99% of noncitizen flags were generated using DDS data.   
 
While I do not have information on which of these individuals flagged for 
noncitizenship were, in fact, citizens, and were incorrectly flagged because of 
outdated DDS information, the number is certain to be nonzero.26 Georgia has a 
large population of naturalized foreign-born US citizens, many of whom may have 
obtained a driver’s license or ID card before they naturalized. 
 
According to the 2014-2018 5-year American Community Survey, there are 
457,179 voting age naturalized citizens living in Georgia. These citizens have the 
following demographic characteristics: 
 


Table 6 
Voting Age Population, Naturalized 


Foreign Born 
2014-2018 American Community 


Survey 


  Number Percent 
African 


American 105,324 23.0% 


White Non-
Hispanic 77,488 16.9% 


Hispanic 95,735 20.9% 
Asian or Pacific 


Islander 141,580 31.0% 


Other/2 or 
more 37,052 8.1% 


Total 457,179   
 
  
                                                      
26 There is an option in eNET that allows a registrar to override citizenship 
verification if a registrant presents citizenship documentation at time of 
registration. I do not have data on what percentage of naturalized citizens provide 
such documentation. 
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D. Registrants in Pending Status for Reasons Other than Citizenship 
Verification 


 
1,343 registrants are in pending status for reasons other than citizenship 
verification, usually because of missing information or a lack of signature. These 
registrants have the following demographic composition: 
 


Table 7 Registrants in Pending 
Status for Reasons Other than 


Citizenship Verification  
Race Number Percent 


African 
American 751 55.9% 


White Non-
Hispanic 209 15.6% 


Hispanic 62 4.6% 
Asian or 
Pacific 


Islander 
40 3.0% 


Other 54 4.0% 
Unknown 227 16.9% 


Total 1,343 100 
 
Again, the effects of this measure of pending status falls most heavily on minority 
registrants. Over half are African American (55.9%), and over two thirds (67.5%) 
are members of minority groups. Only 15.6% are non-Hispanic White. 
 


E. Pending to Active Status 
 
In the file of individuals in pending status as of July 2019, 3,672 were listed as 
MIDR and 2,671 were pending because of a noncitizenship flag. By merging the 
pending file with the January 2020 statewide aggregation of county files using 
registration numbers, I can identify those registrants who were able to resolve their 
identification or citizenship status. 
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Of the 3,672 MIDR pending registrants in July 2019, only 429 – 13% – had 
provided identification to registrars and were restored to active non-MIDR status 
by January 2020. 
 
Of the 2,671 registrants who were pending in July 2019 because of a 
noncitizenship flag, only 630 – 23.6% – had been restored to active status by 
January 2020.  An additional 1,032 individuals who were not in the July 2019 
pending file, most of whom attempted to register after June 1, 2019, remained in 
pending status because of citizenship verification.  
 


F. Summary 
 
When combined, these data show a compelling pattern (table 8). Without 
exception, minority registrants are disproportionately present in every category of 
pending or MIDR status. In some cases, the disparities are stark:  Asian and Pacific 
Islanders comprise only 2.4% of all active registrants, but are 16.8% of pending 
voters and 23.2% of registrants flagged as noncitizens. Hispanic registrants are 
3.3% of all active registrants, but are 15.3% of pending registrants and 20.9% of 
registrants flagged as noncitizens. African Americans are 29.6% of active 
registrants, but are 69.4% of those in MIDR status and 55.9% of those in pending 
status for reasons other than citizenship verification. 
 
Non-Hispanic Whites make up over half of all registrants, but are only 14.7% of 
pending, 13.0% of flagged noncitizens, 11.4% of MIDR status, and 15.6% of 
pending for reasons other than citizenship verification. 
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Table 8 


Summary of Data on Registration, Pending, and MIDR Status 


Race All Active 
Registrants  Pending  MIDR  Flagged 


Noncitizen 


Pending 
for 


Other 
Reasons 


African 
American 29.6% 39.4% 69.4% 31.6% 55.9% 


White Non-
Hispanic 52.9% 14.7% 11.4% 13.0% 15.6% 


Hispanic 3.3% 15.3% 5.7% 20.9% 4.6% 
Asian or 
Pacific 


Islander 
2.4% 16.8% 3.3% 23.2% 3.0% 


Other/ 2 or 
More 1.7% 4.7% 3.4% 5.2% 4.0% 


Unknown 10.2% 9.1% 7.0% 6.1% 16.9% 
 
IX. Data Errors and Potential Nonuniform Administration 


 
It is apparent that the voter registration data contain errors. To give some examples 
from the December 30, 2019, voter file: 
 


• Eight records have a date added value of January 1, 1900. 
• One record has a date changed value of September 21, 2021. 
• Seven records have a registration date recorded in the year 1900. 
• 28 records have birthdate occurring after the registration date 
• 1,857 records have a birthdate of 1901 or earlier, including 17 with a 


birthdate in 1800. 
• 203 records have a registration date recorded after the last contact 


date. 
 
The January 2020 voter files from Georgia counties did not include a birth year 
field, but contain 14 records with a registration date of January 1, 1901 or earlier 
(including one with a registration date of October 11, 520). 
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Large data sets almost inevitably contain some errors, but these are immediately 
obvious and should be caught. According to Ryan Germany, General Counsel of 
the Elections Division in the Secretary of State’s Office, it is not possible for the 
voter file to record a registration date after a “last contact date” (the last contact 
date should be updated when registration occurs), because internal validity 
checking would prevent it.27  
 
What this indicates is a degree of administrative error in the registration process, 
ineffective and lax data checking protocols, and a lack of familiarity among agency 
heads about how their internal procedures actually operate. 
 
A second inference that I draw from the data is that administration is not uniform 
across the state. If registration requirements and verification processes are 
administered uniformly, we would expect to see regularity across the state in the 
probabilities that registration are placed in pending or MIDR status. If, however, 
there were differences in how county officials handle registrations – by, for 
example, adopting different practices for identifying and correcting typographical 
errors in applications – there may be large variation in these probabilities between 
counties. 
 
The testimony of election officials in the Secretary of State’s office leads me to 
conclude that there will in fact be differences across counties – the geographic 
administrative unit responsible for voter registration and election administration. 
Chris Harvey, the State Elections Director, noted that county election officials 


                                                      
27 In his December  2019Germany said the following: 
“I’m not sure exactly what fields are included on the list that we – so when we ask 
our vendor to create the list, there’s a field in eNet that says Last Contact. So you 
use that date. So, you know, if that last [contact] date is after whatever the date 
would be, then the process shouldn’t pick up that voter. So that’s one of the checks 
is to make sure the process did what it was supposed to do, that it didn't pick up 
any other voters. And the other checks we run are to make sure that a contact date 
is accurate. So I think checks that have been run in the past have been like well, 
you can't have a – this is – I might not get this exactly right. You can't have a 
registration date after your contact date. To us, that would be a sign that 
something didn’t work properly. So we run checks like that to make sure that the 
logic makes sense and that the process is working correctly.” (emphasis added). 
Dep. of Ryan Germany, 39:3-40:4 (Dec. 11, 2019). 
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might – or might not – correct typographical errors in voter registrations that failed 
the verification process and resubmit them.28  
 
The academic literature on election administration has authoritatively established 
that implementation of election laws varies considerably even in the same 
jurisdictions, frequently in ways that are biased against minority voters (Atkeson, 
et al. 2009; Cobb 2012; Page and Pitts 2009; Porter and Rogowski 2018; Tokaji 
2004; White, Nathan and Faller 2015). There is every reason to expect a degree of 
variation and inconsistency between Georgia counties in how voter registration and 
election administration is conducted, and to expect that this discretion will result in 
discrimination against voters of color. 
 
One possible reason for variation is that training materials provided to county 
election officials include some basic errors. For example, the Georgia Registration 
Official Certification Registrar Course No. 4 (Registration Basics), which is 
intended to “server (sic) as the foundation to build on your legal and procedural 
expertise of (sic) the process of voter registration,”29 sets out the qualifications of 
an elector in Georgia:  


                                                      
28 Dep. of Chris Harvey, 241:4-242:3, 243:3-24 (Aug. 16, 2019). 
29 GROC Registrar Course No. 4, Registration Basics, slide 4, STATE-
DEFENDANTS-00008401. 
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To register to vote in the state of Georgia, an elector must be: 
 


• A resident of this state and of the county or municipality in which he 
or she seeks to vote 


• A citizen of this state and of the United States 
• At least 17 ½ years of age30 


 
This information is incorrect, as “[a] citizen of [Georgia]” is not a meaningful 
term. While this might mean “[a] resident of this state and a citizen of the United 
States,” the residency requirement is specified immediately above this line and 
defined elsewhere in the training materials. Whether these errors reflect a 
fundamental misunderstanding of the law or are typographical mistakes, the fact 
that such misinformation is provided in training documents indicates a lack of rigor 
in how materials are vetted and how local election officials are trained.31 
 
Further, the voter data suggest inconsistent administration. While the numbers are 
not large, in the January 2020 voter file 22 registrants are in pending status because 
of a “pending hearing” (no further explanation is provided). This could be the 
result of a provision in Georgia law (O.C.G.A. § 21-2-229) that allows a registrant 
to challenge the eligibility of another registrant in the same county. Such a 
challenge can trigger a hearing held by county registration officials. Nearly all of 
the registrants in this status (21 out of 22) are in Walton County, and 13 of these 
are in a single municipality (Monroe).32 The fact that there are no “pending 


                                                      
30 Id., slide 5. 
31 In addition, the information in this slide differs from the requirements specified 
on the Georgia Secretary of State voter registration page:  In order “[t]o register to 
vote you must: 


• Be a citizen of the United States 
• Be a legal resident of the county 
• Be at least 17 1/2 years of age to register and 18 years of age to vote  
• Not be serving a sentence for conviction of a felony involving moral 


turpitude 
• Have not been found mentally incompetent by a judge” 


https://sos.ga.gov/index.php/Elections/register_to_vote (last visited Feb. 13, 2020).  


32 The other “pending hearing” registrant is in Barrow County. 
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hearing” registrants anywhere else in the state is suggestive of atypical 
administrative practices in these areas. 
 
The geographic distribution of voters in MIDR status also suggests uneven 
application of registration laws at the county level. More than 2/3 of MIDR status 
registrants (69.5%) are in five counties that contain less than one-third of all 
registrants.33 The highest rate of voters in MIDR status (Fulton County, 3.22%) is 
135 times larger than the lowest rate (Treutlen County, 0.024%). 
 
Figure 1 shows the county-level percentage of voters in MIDR status plotted by the 
percentage of registrants who are non-Hispanic White. The size of each circle is 
proportional to the overall number of registrants in each county. The data show a 
clear pattern: counties with higher percentages of non-Hispanic White registrants 
are much less likely to place voters in MIDR status. Once the percentage of 
registrants who are non-Hispanic White exceeds 60%, MIDR rates virtually 
disappear. With the exception of one very small county (Chattahoochee County, 
which has 3,480 registrants), every county with a MIDR rate greater than 1% is 
majority-minority.  


 
 


                                                      
33 Fulton, DeKalb, Clayton, Gwinnett, and Chatham Counties. 
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Figure 2 plots the percentage of registrants in each county in pending status against 
the percentage of registrants who are non-Hispanic White. The relationship 
between the racial composition of a county and the rate of pending registrations is 
apparent here as well. With the exception of a handful of small counties, the rate of 
pending registrations increases as the percentage of African American registrants 
goes up.  


 
G. Conclusions 


 
These data tell a clear story.  
 


• The Georgia verification process is premised on a flawed methodology 
known to produce inaccurate results. By requiring exact matching on 
multiple fields in DDS and SSA data, the verification process guarantees 
that otherwise qualified voters will be flagged as MIDR because of outdated 
information and incorrect verification failures These failures occur even if 
the failure to match was the result of mistakes by registration officials, or 
due to errors in the underlying data. 
 


• The use of DDS data to verify citizenship will result in eligible voters being 
inaccurately flagged as noncitizens, because of outdated information in DDS 
files. 
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• No matter how the data are aggregated, the verification process 
disproportionately affects minority registrants, who are more likely to have 
their registration placed in pending status; more likely to be flagged as 
noncitizens; and more likely to be in MIDR status. The rates at which 
minority registrants are placed in MIDR, pending, or noncitizen status are up 
to 10 times higher than the rates for non-Hispanic White registrants. 


 
• The rates at which registrants are placed in MIDR and pending status vary 


widely by county, suggesting nonuniform implementation of administrative 
practices. The election administration literature has repeatedly demonstrated 
that election rules are not applied neutrally, and that discriminatory 
application against minority voters and registrants is commonplace. 
 


• Invalid and obviously incorrect data values in the voter files – including 
mistakes that should not be possible – indicate administrative errors and 
failure to verify data.  To the extent that the verification process relies on 
these entries, it will result in verification  failures that are not the fault of the 
registrant. 
 


• The data suggest that officials in the Secretary of State’s office do not 
understand their own policies and procedures. These officials could not fully 
describe the matching process used in verification, and their description of 
how registrants were moved from pending to active status post-HB 316 did 
not always match the data in the pending and active files. The training 
materials I reviewed contain inaccurate and ambiguous information that will 
likely lead to errors in election administration. 
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Institute of Technology, Cambridge, MA, June 8, 2015.  With Barry C. Burden, David T. 
Canon, Donald P. Moynihan, and Jake R Neiheisel. 


 “Election Laws and Partisan Gains: What are the Effects of Early Voting and Same Day Registration 
on the Parties' Vote Shares.”  2013 Annual Meeting of the Midwest Political Science 
Association, Chicago, IL, April 11-14, 2013.  Winner of the Robert H. Durr Award. 


“The Effect of Public Funding on Electoral Competition: Evidence from the 2008 and 2010 Cycles.”  
Annual Meeting of the American Political Science Association, Seattle, WA, September 1-4, 
2011.  With Amnon Cavari. 


“What Happens at the Polling Place: A Preliminary Analysis in the November 2008 General Election.”  
Annual Meeting of the American Political Science Association, Seattle, WA, September 1-4, 
2011.    With Barry C. Burden, David T. Canon, Donald P. Moynihan, and Jake R. Neiheisel. 


“Election Laws, Mobilization, and Turnout: The Unanticipated Consequences of Election Reform.” 
2010 Annual Meeting of the American Political Science Association, Washington, DC, 
September 2-5, 2010. With Barry C. Burden, David T. Canon, Stéphane Lavertu and Donald P. 
Moynihan.   


“Selection Methods, Partisanship, and the Administration of Elections.  Annual Meeting of the Midwest 
Political Science Association, Chicago, IL, April 22-25, 2010.  Revised version presented at the 
Annual Meeting of the European Political Science Association, June 16-19, 2011, Dublin, 
Ireland. With Barry C. Burden, David T. Canon, Stéphane Lavertu and Donald P. Moynihan. 


“The Effects and Costs of Early Voting, Election Day Registration, and Same Day Registration in the 
2008 Elections.” Annual Meeting of the American Political Science Association, Toronto, 
Canada, September 3-5, 2009. With Barry C. Burden, David T. Canon, and Donald P. 
Moynihan. 


“Comparative Election Administration: Can We Learn Anything From the Australian Electoral 
Commission?” Annual Meeting of the American Political Science Association, Chicago, IL, 
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August 29-September 1, 2007. 
“Electoral Transitions in Connecticut: Implementation of Public Funding for State Legislative 


Elections.” Annual Meeting of the American Political Science Association, Chicago, IL, 
August 29-September 1, 2007.  With Timothy Werner. 


“Candidate Gender and Participation in Public Campaign Finance Programs.” Annual Meeting of the 
Midwest Political Science Association, Chicago IL, April 7-10, 2005. With Timothy Werner. 


“Do Public Funding Programs Enhance Electoral Competition?” 4th Annual State Politics and Policy 
Conference,” Akron, OH, April 30-May 1, 2004. With Timothy Werner and Amanda Williams.   


“The Last 100 Days.”  Annual Meeting of the American Political Science Association, Philadelphia, 
PA, August 28-31, 2003. With William Howell. 


“Hey, Wait a Minute: The Assumptions Behind the Case for Campaign Finance Reform.”  Citizens’ 
Research Foundation Forum on Campaign Finance Reform, Institute for Governmental Studies, 
University of California Berkeley. August 2000. 


“The Importance of Moving First: Presidential Initiative and Executive Orders.” Annual Meeting of the 
American Political Science Association, San Francisco, CA, August 28-September 1, 1996. 


“Informational vs. Distributive Theories of Legislative Organization: Committee Membership and 
Defense Policy in the House.” Annual Meeting of the American Political Science Association, 
Washington, DC, September 2-5, 1993. 


“Department of Defense Contracts, Presidential Elections, and the Political-Business Cycle.” Annual 
Meeting of the American Political Science Association, Washington, DC, September 2-5, 1993. 


“Problem? What Problem? Congressional Micromanagement of the Department of Defense.” Annual 
Meeting of the American Political Science Association, Washington DC, August 29 - 
September 2, 1991. 


 
Talks and Presentations 
“Turnout Effects of Voter ID Laws.” Rice University, March 23, 2018; Wisconsin Alumni Association, 


October 13, 2017.  With Michael DeCrescenzo. 
“Informational and Turnout Effects of Voter ID Laws.” Wisconsin State Elections Commission, 


December 12, 2017; Dane County Board of Supervisors, October 26, 2017.  With Michael 
DeCrescenzo.    


“Voter Identification and Nonvoting in Wisconsin, Election 2016. American Politics Workshop, 
University of Wisconsin, Madison, November 24, 2017. 


“Gerrymandering: Is There A Way Out?”  Marquette University. October 24, 2017. 
“What Happens in the Districting Room and What Happens in the Courtroom”  Geometry of 


Redistricting Conference, University of Wisconsin-Madison   October 12, 2017. 
“How Do You Know? The Epistemology of White House Knowledge.” Clemson University, February 


23, 2016. 
Roundtable Discussant, Separation of Powers Conference, School of Public and International Affairs, 


University of Georgia, February19-20, 2016. 
Campaign Finance Task Force Meeting, Stanford University, February 4, 2016. 
Discussant, “The Use of Unilateral Powers.”  American Political Science Association Annual Meeting, 


August 28-31, 2014, Washington, DC. 
Presenter, “Roundtable on Money and Politics: What do Scholars Know and What Do We Need to 


Know?” American Political Science Association Annual Meeting, August 28-September 1, 
2013, Chicago, IL. 


Presenter, “Roundtable: Evaluating the Obama Presidency.” Midwest Political Science Association 
Annual Meeting, April 11-14, 2012, Chicago, IL. 


Panel Participant, “Redistricting in the 2010 Cycle,” Midwest Democracy Network, 
Speaker, “Redistricting and Election Administration,” Dane County League of Women Voters, March 


4, 2010. 
Keynote Speaker, “Engaging the Electorate: The Dynamics of Politics and Participation in 2008.” 
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Foreign Fulbright Enrichment Seminar, Chicago, IL, March 2008. 
Participant, Election Visitor Program, Australian Electoral Commission, Canberra, ACT, Australia. 


November 2007. 
Invited Talk, “Public Funding in State and Local Elections.” Reed College Public Policy Lecture Series.  


Portland, Oregon, March 19, 2007. 
Fulbright Distinguished Chair Lecture Tour, 2006. Public lectures on election administration and 


executive power.  University of Tasmania, Hobart (TAS); Flinders University and University of 
South Australia, Adelaide (SA); University of Melbourne, Melbourne (VIC); University of 
Western Australia, Perth (WA); Griffith University and University of Queensland, Brisbane 
(QLD); Institute for Public Affairs, Sydney (NSW); The Australian National University, 
Canberra (ACT). 


Discussant, “Both Ends of the Avenue: Congress and the President Revisited,” American Political 
Science Association Meeting, September 2-5, 2004, Chicago, IL. 


Presenter, “Researching the Presidency,” Short Course, American Political Science Association 
Meeting, September 2-5, 2004, Chicago, IL. 


Discussant, Conference on Presidential Rhetoric, Texas A&M University, College Station, TX. 
February 2004. 


Presenter, “Author Meets Author: New Research on the Presidency,” 2004 Southern Political Science 
Association Meeting, January 8-11, New Orleans, LA. 


Chair, “Presidential Secrecy,” American Political Science Association Meeting, August 28-31,2003,  
Philadelphia, PA. 


Discussant, “New Looks at Public Approval of Presidents.” Midwest Political Science Association 
Meeting, April 3-6, 2003, Chicago, IL. 


Discussant, “Presidential Use of Strategic Tools.” American Political Science Association Meeting, 
August 28-September 1, 2002, Boston, MA. 


Chair and Discussant, “Branching Out: Congress and the President.” Midwest Political Science 
Association Meeting, April 19-22, 2001, Chicago, IL. 


Invited witness, Committee on the Judiciary, Subcommittee on Commercial and Administrative Law, 
U.S. House of Representatives.  Hearing on Executive Order and Presidential Power, 
Washington, DC.  March 22, 2001. 


“The History of the Executive Order,” Miller Center for Public Affairs, University of Virginia (with 
Griffin Bell and William Howell), January 26, 2001. 


Presenter and Discussant, Future Voting Technologies Symposium, Madison, WI May 2, 2000. 
Moderator, Panel on Electric Utility Reliability. Assembly Staff Leadership Development Seminar, 


Madison, WI.  August 11, 1999. 
Chair, Panel on “Legal Aspects of the Presidency: Clinton and Beyond.” Midwest Political Science 


Association Meeting, April 15-17, 1999, Chicago, IL. 
Session Moderator, National Performance Review Acquisition Working Summit, Milwaukee, WI. June 


1995. 
American Politics Seminar, The George Washington University, Washington D.C., April 1995. 
Invited speaker, Defense and Arms Control Studies Program, Massachusetts Institute of Technology, 


Cambridge, MA, March 1994. 
Discussant, International Studies Association (Midwest Chapter) Annual Meeting, Chicago IL, October 


29-30, 1993. 
Seminar on American Politics, Princeton University, January 16-17,1992. 
Conference on Defense Downsizing and Economic Conversion, October 4, 1991, Harvard University. 
Conference on Congress and New Foreign and Defense Policy Challenges, The Ohio State University, 


Columbus OH,  September 21-22, 1990, and September 19-21, 1991. 
Presenter, "A New Look at Short Term Change in Party Identification," 1990 Meeting of the American 


Political Science Association, San Francisco, CA. 
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University and Department Service 
Cross-Campus Human Research Protection Program (HRPP) Advisory Committee, 2019-present. 
Athletic Board, 2014-present.  
General Education Requirements Committee (Letters and Science), 1997-1998. 
Communications-B Implementation Committee(Letters and Science), 1997-1999 
Verbal Assessment Committee (University) 1997-1998. 
College of Letters & Science Faculty Appeals Committee (for students dismissed for academic reasons). 
Committee on Information Technology, Distance Education and Outreach, 1997-98.  
Hilldale Faculty-Student Research Grants, Evaluation Committee, 1997, 1998. 
Department Computer Committee, 1996-1997; 1997-1998, 2005-2006.  Chair, 2013-present. 
Faculty Senate, 2000-2002, 2002-2005. Alternate, 1994-1995; 1996-1999; 2015-2016. 
Preliminary Exam Appeals Committee, Department of Political Science, 1994-1995.  
Faculty Advisor, Pi Sigma Alpha (Political Science Honors Society), 1993-1994. 
Department Honors Advisor, 1991-1993. 
Brown-bag Seminar Series on Job Talks (for graduate students), 1992. 
Keynote speaker, Undergraduate Honors Symposium, April 13 1991. 
Undergraduate Curriculum Committee, Department of Political Science, 1990-1992; 1993-1994. 
Individual Majors Committee, College of Letters and Sciences, 1990-1991. 
Dean Reading Room Committee, Department of Political Science, 1989-1990; 1994-1995. 


Teaching 
Undergraduate 
Introduction to American Government (regular and honors) 
The American Presidency 
Campaign Finance 
Election Law 
Classics of American Politics 
Presidential Debates 
Comparative Electoral Systems 
Legislative Process 
Theories of Legislative Organization 
Senior Honors Thesis Seminar  


Graduate 
Contemporary Presidency 
American National Institutions 
Classics of American Politics 
Legislative Process 
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Tip:  Develop a public access portal on your 
jurisdiction’s Web site, allowing a voter to 
determine if they are registered to vote, 
view their polling place location, and to view 
and print their sample ballot.  For ideas 
on how to develop a voter portal, contact 
your State’s election office to explore what 
resources exist at the State level that can 
be of assistance to your county or how you 
can partner with them in this effort.  Several 
State and local jurisdictions have already 
developed public access portals and these 
can serve as models for your own; do not be 
afraid to contact these election officials and 
ask them about their lessons learned 
and best practices. 


   •   Develop specific media and voter 
        outreach efforts for primary elections to
        educate voters about your State’s law 
        on party affiliations (e.g. open, closed,   
        and modified primaries), which may 
        impact a voter’s eligibility to vote.  Keep 
        in mind that these rules vary from State 
        to State and voters are often caught off 
        guard if they have recently moved to 
        your State.


   •   Notify the media and candidates that if 
        the vote totals are close in any race or 
        question on election night, the    
        provisional ballots may impact the final 
        outcome of the race/question.  remind 
        the media and candidates that election 
        night results are unofficial; inform them    
        that the provisional ballots are
        processed after election night and prior 
        to the canvass where the vote totals are 
        declared “Official Final results.”


Training Poll Workers and Staff


   •   Provide hands on training to poll 
        workers on how to issue and process
       provisional ballots.  Utilize real election
        Day scenarios so the poll workers may 
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        have an opportunity to think through 
        the procedures and policies and 
        actually complete the necessary 
        paperwork prior to an actual election. 


Tip:  Consider training and assigning specific 
poll workers to manage provisional ballots on 
Election Day.  


   •   In States where provisional ballots are 
        counted ONLY when cast in the voter’s 
        own precinct, train poll workers to 
        direct voters to the correct precinct, 
        explaining the consequences of not 
        doing so. However, if it is not possible 
        for the voter to go to the correct polling 
        place or he still wishes to cast his vote 
        at the incorrect site, ensure that the poll 
        workers issue the voter a provisional 
        ballot and inform the voter of how to 
        find out if their ballot was counted. 


   •   remind poll workers that voters have a 
        right to request assistance when voting, 
        including when casting provisional 
        ballots.3


   •   review and evaluate the forms and 
        tools provided to polling places for 
        processing provisional ballots.  Make 
        every effort to develop forms that are 
        easy to use and understand – for both 
        the poll workers and the voters.  


Tip:  Produce provisional ballots and 
envelopes with a design and/or color that is 
different from a regular ballot.


   •   recognize that countywide street
        indexes can be confusing and difficult 
        for poll workers to use; consider 
        providing laptop computers or palm 
        pilots at polling places for use in 


3   Under Section 208 of the Voting rights Act, any voter that 
requires assistance to vote by reason of blindness, disability, or 
inability to read or write may be given assistance by a person of 
the voter’s choice, other than the voter’s employer or agent of 
the employer or officer or agent of the voter’s union.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Mykel . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


 GA . 


3. I am 74 years old, and voting is extremely important to me. I have voted in 


every election since 1974.  I never miss it. I firmly believe that voting is the 


best way we have to make our voices heard. That’s the way it works in our 


democratic system. 


4. I am a veteran of the United States Air Force. I served as a communications 


officer during the Vietnam War era, and was honorably discharged in 1969.  


After that, I came to Georgia to complete my studies at Georgia State, and I 


have lived in Georgia nearly ever since. Not only have I consistently voted—


in the 1980s, I helped lead the fight to ensure that the Black community is 


fairly represented on Decatur’s City Commission. 


5. In all these years of voting, I never experienced as many problems as I did in 


2020 and 2021.  My recent experience was incredibly discouraging, and I am 


sharing it in the hopes that it will never be allowed to happen again. 
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6. On April 10, 2020, in advance of the June 2020 primary, I received an 


absentee ballot request form in the mail. I always vote in person, but due to 


the pandemic, I decided to vote absentee. My two brothers, with whom I live 


and who are also older than 65, decided to vote absentee as well. We all 


completed our request forms and returned them by mail. According to the 


Secretary of State, our ballots were mailed to us on April 27, 2020.  But only 


one of my brothers received a ballot, and I did not! 


7.  So, despite the pandemic, I was forced to vote in person on June 9, 2020 at 


my regular polling place, Dunaire Elementary School on South Indian Creek 


Drive in Stone Mountain. I completed an absentee ballot cancellation form 


and cast my ballot. 


8. Then, in July 2020, as the August 2020 run-off election approached, I 


realized that I still hadn’t received an absentee ballot. I completed an 


affidavit indicating that I had not received an absentee ballot, and emailed it 


to the DeKalb County Board of Elections on July 31, 2020. The next day I 


received by email a different form from the DeKalb County Board of 


Elections, asking me why I was unable to vote absentee. I had already 


indicated the reason—I never received an absentee ballot—so I’m not sure 
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why they were asking! But I filled out the form and returned it by email on 


August 1, 2020. 


9. Late in the evening, on the Friday before the run-off, I finally received an 


absentee ballot in the mail. However, the package was badly damaged: the 


two enclosed envelopes and the instructions on how to complete the ballot 


were stuck together. The only thing that wasn’t stuck was the ballot itself! 


Since I couldn’t possibly follow the instructions correctly, I set the package 


aside. 


10.  So, despite the pandemic I was once again forced to vote in person on 


August 11, 2020 at Dunaire Elementary School. I brought the damaged 


absentee ballot with me, and presented it to the poll workers. They were 


shocked! Unsure of how to proceed, they took a photograph and sent it to the 


DeKalb County Board of Elections. Election worker Amelia Colvard came 


over to my polling place to discuss the situation with her colleagues.  I waited 


for more than an hour while they ran around trying to track down how this 


had happened. Luckily, they gave me a chair to sit in while they tried to 


figure it out! Eventually, Amelia agreed that I could vote in person, and a 


booth was set up for me. Once again, I completed an absentee ballot affidavit 


cancellation form and voted in person.  On my way out, I realized that the 
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poll workers had kept my damaged absentee ballot. I turned back and asked 


that it be returned to me, and I still have it today. See Exhibit A. 


11.  In advance of the November 2020 general election, I did receive an absentee 


ballot in the mail. I completed it, and my daughter deposited it in a DeKalb 


County ballot drop box. 


12.  In advance of the January 2021 run-off election, I did not receive an 


absentee ballot until the week before Christmas. Once again, it was damaged! 


The two envelopes were stuck to the instructions, and I was worried that it 


wouldn’t count if I used it. I decided to call the Georgia Democratic Party, 


and the representative I spoke to said that this was actually a very common 


complaint. Many people had received these damaged ballots. He advised me 


to complete the ballot, use tape to seal it, sign it, and send it in. I did that and, 


just after New Year’s, my brother deposited it in the DeKalb County ballot 


drop box. 


13.  Looking back on my experience, I can hardly believe what I went through, 


just to be able to vote. I have kept detailed records of my experience—all of 


the forms, ballots, affidavits, and other pieces of paper I have sent and 


received, all of the calls and meetings I was forced to have. 
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14.  I did manage to cast my vote in each of these four elections: June, August, 


November and January. But what about other Georgians who were not as 


determined? What about folks who don’t have the time or the ability to 


persist? For them, and for our state, this disaster can never be allowed to 


happen again.  


15.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


16.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


17.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ________ 
    Mykel  
 
    ______________________ 
    DATE 
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Exhibit A 
Photo of Ballot Envelope showing that it was stuck together 
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Exhibit B 
[Exhibit Name/Description] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 
 


GEORGIA COALITION FOR THE 
PEOPLES’ AGENDA, INC., as an 
organization; ASIAN AMERICANS 
ADVANCING JUSTICE-ATLANTA, 
INC., as an organization; GEORGIA 
STATE CONFERENCE OF THE 
NAACP, as an organization; NEW 
GEORGIA PROJECT, INC., as an 
organization; GEORGIA 
ASSOCIATION OF LATINO 
ELECTED OFFICIALS, INC., as an 
organization; and PROGEORGIA 
STATE TABLE, INC., as an 
organization;  
 
  Plaintiffs, 
 
v. 
 
BRIAN KEMP, in his official capacity as 
Secretary of State for the State of 
Georgia, 
 
  Defendant. 


 
                   


 
Civil Action  
Case No. _________________ 
 


COMPLAINT FOR 
INJUNCTIVE AND 
DECLARATORY RELIEF 
 
Section 2 of the Voting Rights Act 
of 1965 (52 U.S.C. § 10301); 
Section 8 of the National Voter 
Registration Act of 1993 (52 
U.S.C. § 20507); First and 
Fourteenth Amendments to the 
United States Constitution 
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INTRODUCTION 
 


1. In 2017, Georgia Governor Nathan Deal signed into law House Bill 


268, which codified a voter registration database “exact match” protocol that had 


been already shown to disproportionately and negatively impact the ability of 


voting-eligible African-American, Latino and Asian-American applicants to 


register to vote.  


2. The protocol codified by HB 268, and implemented by Georgia’s 


Secretary of State, Defendant Brian Kemp, requires county registrars to enter 


information from a voter registration form into Georgia’s statewide voter 


registration system known as “Enet.” That information is then matched against 


records on file with the Georgia Department of Drivers Services (DDS) or Social 


Security Administration (SSA). If the information entered into “Enet” does not 


exactly match the applicant’s identity data on file with DDS or SSA, the 


application is placed in “pending” status. HB 268 places the burden upon the 


applicant to then cure the no match result within 26 months. If this deadline is not 


met, or the application is cancelled, and the applicant must start the voter 


registration application process anew. 


3. Under this “exact match” protocol, the transposition of a single letter 


or number, deletion or addition of a hyphen or apostrophe, the accidental entry of 
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an extra character or space, and the use of a familiar name like “Tom” instead of 


“Thomas” will cause a no match result. HB 268 imposes no requirement upon 


county registrars to check whether the information from the registration form was 


accurately entered into the “Enet” system or to perform any other quality review to 


determine whether the no match result was caused by a common error before 


relegating the application to “pending” status and putting the burden on the 


applicant to cure the no match—even when the no match result was caused through 


no fault of the applicant. 


4. Applicants are also put into pending status if the DDS or SSA records 


flag the applicant as a potential non-citizen. United States citizens are routinely 


erroneously flagged as non-citizens because the system relies upon citizenship data 


in DDS records that are not automatically updated to reflect that an applicant has 


attained U.S. citizenship after having previously obtained a driver’s license or state 


ID as a non-citizen. Plaintiff organizations have found that registrars often place 


such applicants in pending status and send notices demanding they provide proof 


of citizenship even when the applicants included their naturalization certificate 


with their initial registration.  


5. HB 268 contains no requirement that county registrars examine 


whether proof of citizenship documents were submitted with the registration before 
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placing a voter in pending status, despite this known issue caused by outdated DDS 


citizenship data. The result is an additional burden on citizens who already took 


affirmative steps to prove their citizenship status with their registration.  


6. HB 268’s matching protocol holds voter registration applicants to a 


strict “exact match” standard, even though the matching protocol itself is not a 


model of strict accuracy and is prone to erroneous, inconsistent results that are 


often not the fault of the applicant. In fact, the SSA Help America Vote 


Verification (“HAVV”) database is widely known to routinely produce false no 


match and inconsistent results. The error-prone nature of the SSA HAVV matching 


process was the subject of an evaluation report by the office of the SSA’s Inspector 


General which found, among other things, that the “HAVV program provided the 


States with responses that may have prevented eligible individuals from registering 


to vote and allowed ineligible individuals to vote.”  


7. HB 268 was introduced in 2017 on the heels of the settlement of a 


lawsuit filed the previous year, which challenged a substantially similar voter 


registration database matching protocol that had been implemented 


administratively by Defendant Kemp. HB 268 was a transparent effort by the 


Georgia General Assembly and Secretary of State’s office to undermine reforms 


achieved by that settlement.  Governor Deal, the Georgia General Assembly, and 
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Defendant Kemp were all on notice that HB 268 would impose severe burdens on 


applicants’ right to vote and have a severe discriminatory impact on African-


American, Latino and Asian-American applicants. 


8. Since the enactment of HB 268, the voter registration verification 


process and its implementation by the Georgia Secretary of State’s Office have 


continued to produce a high rate of erroneous “no-matches” that disproportionately 


impacts African-American, Latino and Asian-American applicants.  


9. A preliminary review of data produced by the Georgia Secretary of 


State’s Office on July 4, 2018 indicates that approximately 51,111 voter 


registration applicants were in “pending” status for reasons related to the “exact 


match” protocol, i.e., the purported failure to verify against DDS or SSA identity 


or citizenship data. Approximately 80.15% of those pending applications were 


submitted by African-American, Latino and Asian-American applicants. Only 


9.83% of the “pending” for failure to verify applications were submitted by 


applicants identifying as White.  


10. Because of the errors and limitations inherent in the “exact match” 


protocol, the 26-month cancellation requirement for “pending” applicants will 


undoubtedly result in the cancellation of pending applications that are facially 


complete and accurate before the 2020 Presidential election cycle.  
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11. Unless the Court grants the relief requested herein by Plaintiffs, this 


protocol will continue to have a discriminatory impact on African-American, 


Latino and Asian-American applicants and will continue to impose severe burdens 


on voting-eligible Georgians’ fundamental right to vote that are not justified by 


any rational or compelling state interest. 


 
JURISDICTION AND VENUE 


12. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 


1343(a) because it seeks to redress the deprivation, under color of state law, of rights, 


privileges and immunities secured by the Voting Rights Act and 28 U.S.C. § 1331, 


because it arises under the laws of the United States. 


13. This Court has jurisdiction to grant both declaratory and injunctive 


relief, pursuant to 28 U.S.C. §§ 2201 and 2202.  


14. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2), 


because a substantial part of the events or omissions giving rise to the claims 


occurred in this district.  


PARTIES 
 


15. Plaintiff THE GEORGIA COALITION FOR THE PEOPLE’S 


AGENDA, INC. (“GCPA”) is a Georgia nonprofit corporation with its principal 
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place of business located in Atlanta, Georgia. The GCPA is a coalition of more 


than 30 organizations, which collectively have more than 5,000 individual 


members. The organization encourages voter registration and participation, 


particularly among Black and other underrepresented communities. The GCPA’s 


support of voting rights is central to its mission. The organization has committed, 


and continues to commit, time and resources to conducting voter registration 


drives, voter education, voter ID assistance, Souls to the Polls, and other get out 


the vote (“GOTV”) efforts in Georgia that seek to encourage voter participation. 


Applicants who have submitted voter registration forms through voter registration 


drives conducted by the GCOA have had their applications put into “pending” 


status due to the “exact match” registration protocol, including the nephew of the 


organization’s executive director whose application was put into pending status as 


a result of a clerical error by the Fulton County registrar’s office. Georgia’s  


“exact match” registration protocol is causing and will continue to cause harm to 


the GCPA’s mission of encouraging minority voter registration and participation. 


The protocol will cause GCPA to divert a portion of its financial and other 


organizational resources to educating voters about the protocol and assisting 


potential voters whose applications have been cancelled or put into “pending” 


status limbo. As a result, the GCPA has, and will continue to have, fewer resources 
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to dedicate to its other organizational activities, including voter registration drives 


and GOTV efforts, unless the “exact match” registration protocol of HB 268 is 


enjoined.  


16. Plaintiff ASIAN AMERICANS ADVANCING JUSTICE – 


ATLANTA, INC. (“Advancing Justice – Atlanta”) is a non-partisan, nonprofit 


organization that was founded in 2010 and is located in Norcross, Georgia. 


Advancing Justice – Atlanta protects and promotes the civil rights of Asian 


Americans and Pacific Islanders (“AAPIs”) and other immigrant and refugee 


communities in Georgia through policy advocacy, legal services, impact litigation, 


and civic engagement. As part of its civic engagement efforts, Advancing Justice – 


Atlanta engages in voter registration, voter education, and GOTV efforts in 


Georgia, with a particular focus on AAPI voters, including newly naturalized 


citizens. Upon information and belief, persons of color who attempted to register to 


vote through Advancing Justice – Atlanta’s voter registration drives have had their 


applications put into “pending” status due to the “exact match” registration 


protocol. Georgia’s “exact match” registration protocol is causing and will 


continue to cause harm to Advancing Justice – Atlanta’s mission to promote the 


rights of the AAPI community. The protocol will cause Advancing Justice – 


Atlanta to divert a portion of its financial and other organizational resources to 
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educating voters about the protocol and its impact on the registration process. As a 


result, Advancing Justice – Atlanta has, and will continue to have, fewer resources 


to devote to its other organizational activities, including voter registration drives 


and GOTV efforts, unless the “exact match” registration protocol of HB 268 is 


enjoined.  


17. PROGEORGIA STATE TABLE, INC. (“PROGEORGIA”) is a 


501(c)(3) nonprofit organization founded in 2012. Its mission is to coordinate the 


civic engagement efforts of its nonprofit member groups. PROGEORGIA aims to 


increase voter engagement among historically underrepresented voters by 


supplying field coordination for voter education and voter mobilization efforts. 


Among other activities, PROGEORGIA offers voter registration opportunities at 


naturalization ceremonies and facilitates voter registration drives by its member 


organizations. Upon information and belief, minority applicants who attempted to 


register to vote through registration drives organized by PROGEORGIA have had 


their applications put into “pending” status due to the “exact match” registration 


protocol. Georgia’s “exact match” registration protocol is causing and will 


continue to cause harm to PROGEORGIA’s mission of encouraging minority voter 


registration and participation. The protocol will cause PROGEORGIA to divert a 


portion of its financial and other organizational resources to educating voters about 
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the protocol and assisting potential voters whose applications have been cancelled 


or put into pending status. As a result, PROGEORGIA is limited, and will continue 


to be limited, to devoting fewer resources to its other organizational activities, 


including voter registration efforts. Unless the enforcement of HB 268 is enjoined, 


the “exact match” registration protocol will impair PROGEORGIA's voter 


registration projects by causing the organization to divert personnel and time to 


assisting its member organizations whose efforts to register voters and civic 


engagement programs are hindered and made more difficult because of the “exact 


match” protocol. 


18. Plaintiff GEORGIA STATE CONFERENCE OF THE NAACP 


(“Georgia NAACP”) is a non-partisan, interracial, nonprofit membership 


organization that was founded in 1941. Its mission is to eliminate racial 


discrimination through democratic processes and ensure the equal political, 


educational, social, and economic rights of all persons, in particular African 


Americans. It is headquartered in Atlanta and currently has approximately 10,000 


members. The Georgia NAACP works to protect voting rights through litigation, 


advocacy, legislation, communication, and outreach, including work to promote 


voter registration, voter education, get out the vote efforts, election protection, and 


census participation. The Georgia NAACP regularly conducts voter registration 
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drives and has submitted many voter registration applications to elections officials 


throughout Georgia. Upon information and belief, voter registration applications 


filled out by voting-eligible Georgia NAACP members and other voting-eligible 


Georgians who submit registration forms through the Georgia NAACP’s voter 


registration drives have, and will be, put into pending status and risk having their 


applications cancelled as a result of the “exact match” registration protocol 


mandated by HB 268. The HB 268 “exact match” protocol has caused, and will 


cause, the Georgia NAACP to divert a portion of its financial and other 


organizational resources to educating voters about the protocol and assisting 


applicants whose applications have been cancelled or put into pending status as a 


result of the “exact match” protocol. As a result, the Georgia NAACP has, and will 


continue to have, fewer resources to devote to its civic engagement and other 


programs, including voter registration drives and GOTV efforts, unless the “exact 


match” registration protocol of HB 268 is enjoined.  


19. Plaintiff, the NEW GEORGIA PROJECT, INC. (“NGP”), is a 


Georgia 501(c)(3) not-for-profit corporation. NGP’s mission is to civically engage 


Georgians in underrepresented communities. NGP regularly conducts voter 


registration drives throughout Georgia. Voter registration drives are a substantial 


component of its civic engagement mission. On information and belief, eligible 
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minority applicants who attempted to register to vote through registration drives 


conducted by NGP have had their applications placed into pending status due to 


the voter registration verification protocol mandated by HB 268. Georgia’s exact 


match protocol is causing and will continue to cause harm to NGP’s mission of 


encouraging voter registration and participation among minority applicants and 


underserved communities. The protocol will cause NGP to divert a portion of its 


financial and other organizational resources to educating voters about the protocol 


and assisting potential voters whose applications have been cancelled or put into 


pending status. As a result, NGP is limited, and will continue to be limited, to 


devoting fewer resources to its other organizational activities, including voter 


registration drives, unless the “exact match” protocol mandated by HB 268 is 


enjoined.  


20. Plaintiff GEORGIA ASSOCIATION OF LATINO ELECTED 


OFFICIALS, INC. (“GALEO”) is a non-partisan and nonprofit organization 


founded in Georgia under § 501(c)(6) of the Internal Revenue Code. It was 


established to increase representation of Latino elected and appointed officials, to 


proactively address issues and needs facing the Latino community, and to engage 


Georgia’s Latino community in the democratic and political process. It does so 


through (1) television, radio and print media Spanish public service 
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announcements; (2) widespread distribution of literature regarding voter 


registration and other voting-related issues (in both English and Spanish); (3) 


administration of a voter information hotline and website (in both English and 


Spanish); (4) provision of electronic access to legislative voting records; and (5) 


voter mobilization efforts that include voter registration drives, “get out to vote” 


phone calls and transporting voters to the polls. Upon information and belief, voter 


registration applications filled out by eligible GALEO members and persons whom 


GALEO assists in registering to vote will be put into pending status and risk being 


cancelled as a result of the voter registration verification protocol mandated by HB 


268. Additionally, upon information and belief, minority applicants who attempted 


to register to vote through registration drives conducted by GALEO have had their 


applications put into “pending” status. Georgia’s “exact match” protocol is causing 


and will continue to cause GALEO to divert a portion of its financial and other 


organizational resources to educating voters about the protocol and assisting 


potential voters whose applications have been cancelled or put into pending status. 


As a result, GALEO has, and will be, forced to divert resources away from other 


organizational activities, including voter registration drives and GOTV efforts 


because of the “exact match” protocol mandated by HB 268 unless the Court 


grants the remedial relief herein requested. 
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21. Defendant BRIAN KEMP is being sued in his official capacity as 


Georgia’s Secretary of State. Secretary Kemp’s responsibilities include 


maintaining the state’s official list of registered voters and preparing and 


furnishing information for citizens pertaining to voter registration and voting. Ga. 


Code Ann. §§ 21-2- 50(a), 21-2-211. Defendant Kemp also serves as the 


Chairperson of Georgia’s State Election Board, which promulgates and enforces 


rules and regulations to obtain uniformity in the practices and proceedings of 


election officials and is responsible for promoting the fair, legal, and orderly 


conduct of all primaries and elections in the state. Id. §§ 21-2-30(d), 21-2-31, 21-2-


33.1. Finally, Defendant Kemp is the chief election official responsible for the 


coordination of Georgia’s list maintenance responsibilities under the National 


Voter Registration Act of 1993 (NVRA) and the Help America Vote Act of 2002 


(HAVA). Id. §§ 21-2-210, 21-2-50.2.  


FACTS AND BACKGROUND 


Voter Registration in Georgia under State and Federal Law 


22. A voter must be registered as an elector in Georgia to cast a ballot that 


counts in any election held in the state.  Ga. Code Ann. § 21-2-216(a)(1). 


23. Pursuant to HAVA, the State of Georgia must maintain a centralized, 


computerized, statewide voter registration database as the single system for storing 
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and managing Georgia’s official list of registered voters. 52 U.S.C. § 


21083(a)(1)(A). The registration database must be coordinated with other agency 


databases within the state.  Id; see also Ga. Code Ann. § 21-2-216(g)(7).   


24. This allows matching across databases, where possible, to alleviate 


other voter identification requirements under HAVA, as described below. 


25. HAVA imposes certain identification requirements for first-time 


voters. 52 U.S.C. § 21083(a)(5). Voter registration applicants who have been 


issued a current and valid driver’s license must provide their driver’s license 


number on the application.  52 U.S.C. § 21083(a)(5)(A). Applicants who lack a 


current driver’s license must provide the last four digits of their social security 


number.  Id.  If an applicant does not have either, the state must assign the 


applicant a unique identifier for voter registration purposes.  Id. 


26. HAVA requires that Georgia’s chief election official enter into an 


agreement with the Georgia Department of Driver Services (DDS) “to match 


information in the database of the statewide voter registration system with 


information in the database of the motor vehicle authority to the extent required to 


enable each such official to verify the accuracy of the information provided on 


applications for voter registration.”  52 U.S.C. § 21083(a)(5)(B).  Further, DDS 
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must enter into an agreement with the Commissioner of Social Security for the 


same purpose.  Id. 


27. But the HAVA matching protocol is just one potential voter 


identification method under HAVA. HAVA does not mandate that voter 


registration applications be put into “pending” status or canceled if the information 


contained on the application fails to exactly match fields in the DDS or SSA 


databases. To the contrary, under the NVRA and HAVA, all eligible applicants 


that submit complete, accurate registration forms must be registered to vote in 


federal elections.   


28. All applicants who register by mail and have not previously voted in a 


federal election must provide proof of identification either with their registration 


application or when voting for the first time. 52 U.S.C. § 21083(b).  Satisfactory 


proof of identification (HAVA ID) includes a match with DDS or SSA records but 


also includes a copy of a current utility bill, bank statement, government check, 


paycheck, other government document showing the name and address of the voter, 


or any current and valid photo identification.  52 U.S.C. § 21083(b)(2)(A). 


29. First-time voters can submit a copy of their HAVA ID along with 


their ballot if they choose to vote by mail.  52 U.S.C. § 21083(b)(2)(A)(ii).  If they 


choose to vote in person, first-time voters can present their current and valid photo 
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identification or a copy of other HAVA ID to the election official or poll worker.  


52 U.S.C. § 21083(b)(2)(A)(i). 


30. Thus, HAVA does not mandate that states cancel voter registration 


applications or put applications in pending status when they fail to exactly match 


the applicant’s records on file with DDS or SSA. Rather, the SSA and DDS 


matching is just one of several options for identification for first-time voters. If 


there is no match, the NVRA still requires eligible voters to be registered, and 


HAVA only requires that applicants show a form of HAVA ID when they vote for 


the first time if they registered by mail.  


HB 268’s Exact Match Registration Protocol 


31. HB 268’s “exact match” registration protocol turns HAVA matching 


on its head by making a proper “match” a requirement that can lead to the 


cancellation or rejection of registration rather than one of several options for 


proving identity when voting for the first time. The protocol is unlawful because it 


imposes unnecessary and discriminatory burdens on the voter registration process. 


32. HB 268 states that “a voter registration application may be accepted as 


valid only after the board of registrars has verified the authenticity of the Georgia 


driver's license number, the identification card number of an identification card 
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issued pursuant to Article 5 of Chapter 5 of Title 40, or the last four digits of the 


social security number provided by the applicant.”  


33. It further provides that the authenticity of the Georgia driver’s license 


number, state identification card number of last four digits of the social security 


number provided by the applicant may be accomplished by two methods: 


(1) The board of registrars matching the Georgia driver's license number, 
identification card number of an identification card issued pursuant to 
Article 5 of Chapter 5 of Title 40, or the last four digits of the social 
security number provided by the applicant with the applicant's record on 
file with the Department of Driver Services or the federal Social Security 
Administration; or 
 
(2) The applicant providing sufficient evidence to the board of registrars to 
verify the applicant's identity, which sufficient evidence includes, but is not 
limited to, providing one of the forms of identification listed in subsection 
(a) of Code Section 21-2-417.” 
 


34. If the application is not “verified” by one of these methods within 26 


months, the voter’s registration application must be rejected, even if it is facially 


complete and accurate.  


35. The “exact match” registration protocol in Georgia predates HB 268. 


It was first implemented in approximately 2009 via an administrative policy of 


Defendant Kemp.   
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36. The “exact match” registration protocol under HB 268 functions in a 


very similar manner to Defendant Kemp’s prior failed “exact match” administrative 


policy. Upon information and belief, HB 268 is enforced as follows.  


37. First, the automated system matches voter registration data to the DDS 


or SSA databases. When matching registration data against the DDS database, it 


compares the following fields: first name, last name, date of birth, driver’s license 


or state ID number, and citizenship status.  When matching registration data against 


the SSA database, it compares the following fields: first name, last name, date of 


birth, and last four digits of the social security number.  


38. In the common event that the data in one of the fields of the DDS or 


SSA databases does not match exactly with the information provided on the voter 


registration application, the ENET system sends a report to the local registrar.  The 


report identifies whether the information in the application failed to match with 


information in the DDS or the SSA database.   


39. If a “no-match” applicant provided a driver’s license or state ID 


number on the voter registration application, and information in one of the data 


fields fails to match the information in the DDS database, the report produced by 


ENET identifies the exact fields that failed to match.   
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40. If a “no-match” applicant provided the last four digits of a social 


security number on the voter registration application, and information in one of the 


data fields failed to match the information in the SSA database, the report 


produced by ENET does not provide any details to the local registrar about which 


fields failed to match.  The report to the local registrar only returns a code “Z,” 


which indicates that the information from any or all of the data fields did not match 


to one or more records in the SSA database.   


41. County election officials from all 159 Georgia counties enter data into 


ENET. Unsurprisingly, clerical errors often occur at the county level that lead to 


“no-match” results and voters being placed in “pending” status and at risk of 


having their applications cancelled after 26 months. HB 268 does not require 


county registrars to investigate the reasons for a verification failure and, where 


appropriate, resolve the issue without placing the burden on the applicants. 


42. Any data entry errors that occur when applicants’ personal information 


is entered into the DDS or SSA databases will similarly lead to false “no-match” 


errors.  


43. The SSA database is particularly prone to errors. In 2009, the Social 


Security Administration Office of the Inspector General produced a report assessing 


the accuracy of its “Help America Vote Verification program” (HAVV), the 
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matching program upon which HB 268 relies.  A copy of this report is attached 


and incorporated herein by reference as Exhibit 1.  


44. The Inspector General report concluded that “the HAVV program may 


indicate a no-match when a match does in fact exist in SSA records” due to “the 


limitations of the matching criteria” and that “the high no-match response rate and 


the inconsistent verification responses could hinder the States’ ability to determine 


whether applicants should be allowed to vote.”  Id.    


45.  The report also indicated that the HAVV program’s “no-match 


response rate was 31 percent, while the no-match response rate for other verification 


programs used by States and employers ranged from 6 to 15 percent.”  Id. 


46. Because of the flaws that cause erroneous no match results from “exact 


match” voter registration protocols like the one required by HB 268 and the 


consequent burden on applicants, a number of states have declined to enact or 


enforce existing “exact match” laws. For example, Virginia Governor, Terry 


McAuliffe vetoed Virginia Senate Bill 1581 during the Commonwealth’s 2017 


legislative session. Senate Bill 1581 would have imposed an “exact match” voter 


registration requirement on Virginians when they registered to vote. The Virginia 


Senate sustained the veto.1  Wisconsin also scrapped plans to adopt an “exact match” 


                     
1 http://lis.virginia.gov/cgi-bin/legp604.exe?171+sum+SB1581 
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voter registration protocol after four of the six judges charged with overseeing the 


state’s elections failed the exact match protocol in a test run.2   


47. Washington State settled a legal challenge to its “exact match” voter 


registration protocol by agreeing to provisionally register applicants to vote who 


failed the state’s “exact match” voter registration process.3 Once provisionally 


registered, the voters are placed on the state’s voter list but are required to show ID 


when they vote in order to have their ballots count.4   


48. As a result of a legal challenge to its “exact match” law,5 Florida also 


made changes to make the process less burdensome on applicants. For example, 


Florida’s Bureau of Voter Services (BVS) must review every application that fails 


the matching process to determine whether the matching failure can be explained by 


common errors that are readily correctable by the BVS without burdening the 


                     
2 Adam Skaggs, Brennan Center for Justice, “No Match” Dropped after 4 of 6 
Judges Fail: https://www.brennancenter.org/blog/no-match-dropped-after-4-6-
judges-fail. 
3 Washington Ass’n of Churches v. Reed, 492 F. Supp. 2d 1264 (W.D. Wash. 2 
006); see also id., No. CV06-0726RSM, slip op. at 3 (W.D. Wash. March 16, 
2007), available at: http://moritzlaw.osu.edu/electionlaw/litigation/  
documents/STIPULATEDFINALORDERANDJUDGMENTbyJudgeRicardoSMar
tinez.pdf 
4 Id.   
5 Florida State Conference of the NAACP v. Browning, 569 F. Supp. 2d 1237 
(N.D. Fla. 2008), rev’d in part and remanded, 522 F.3d 1153 (11th Cir. 2008). 
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applicant or county supervisors of elections.6 If the BVS cannot resolve the matching 


issue, BVS forwards the matter to the county supervisor of elections who then issues 


a letter to the applicant explaining that he or she will need to show ID in order to 


complete the registration process and vote.7 Unlike HB 268, Florida law does not 


mandate the cancellation of applications that fail the matching protocol after a 


specified period of time.8 


49. Unlike HB 268, New York law requires that voter registration 


applicants be given at least two written notices when the Board of Elections is unable 


to verify the identity of a voter registration applicant by matching their application 


data against motor vehicle, Social Security or other lawful available source. The 


notices inform the applicants that if they fail to supply information to correct 


inaccuracies in the application or provide additional information to the Board of 


Elections before they vote, they may be requested to produce identification at the 


polls.9  Unlike HB 268, New York’s law does not impose any deadline by which 


applicants must resolve the matching issue to avoid cancellation of their voter 


registration application.10 


                     
6 Fla. Administrative Code r.1S-2.039(5)(a)(1)-(5). 
7 Id. 
8 F.S.A. § 97.053(6). 
9 McKinney's N.Y. Election Law § 5-210(8)-(9). 
10 Id. 
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50. The primary difference between Defendant Kemp’s prior failed policy 


and HB 268 is the amount of time voters are given to “cure” the mismatch. Under 


Defendant Kemp’s prior administrative process, the protocol required that election 


officials cancel a failure to verify application after 40 days if the applicant did not 


“cure” the matching issue prior to that time. The result was disenfranchisement of 


tens of thousands of applicants. 


51. When Defendant Kemp settled the prior litigation challenging his 


administrative “exact match” voter registration process, Defendant Kemp agreed 


that no outside deadline would be imposed upon applicants to “cure” a matching 


issue, thus implicitly recognizing that such a deadline was not required by HAVA 


or existing Georgia law.  


52. Under HB 268, the “exact match” registration protocol is nearly 


identical in its flagging of tens of thousands of eligible applicants, the majority of 


whom are minority applicants, for potential cancellation. The primary difference is 


that HB 268 allows applicants a longer time period—26 months—to “cure” the 


“no-match.” But eligible applicants who turn in complete and accurate registration 


forms should not be at risk of cancellation regardless of whether they are given 40 


days or 26 months to “cure” an error that is often not of their own making.  
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53. Once a voter registration application has been cancelled as a result of 


the “exact match” protocol, the applicant must register anew prior to the fifth 


Monday before an election in order to vote in that election.  If the applicant’s voter 


registration application is cancelled by the “exact match” protocol close in time to 


the voter registration deadline, the applicant may not be able to submit another 


timely application prior to the election and will be disenfranchised. 


54. An additional risk is posed to voters in “pending” status because HB 


268 does not mandate that they be informed of when the cancellation period begins 


or ends.  Consequently, Defendant Kemp’s office has drafted notice letters that are 


issued to applicants in “pending” status that fail to inform applicants when the 


cancellation period begins or ends.  This is especially problematic because with 


Defendant Kemp’s implementation of HB 268, the cancellation period begins 


running when a county registrar prints the notice letter to the applicant from the 


registrar’s computer system - a date which is not known to the applicant. Thus, 


applicants run the risk of having their applications cancelled because the notice 


letters fail to provide them with any notice of when they must act to avoid having 


their applications cancelled. Since no subsequent warnings or notices are given to 


the applicants in pending status, there is a very real danger that the applicants will 
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have no idea what the actual deadline is by which they need to “cure” the exact 


match failure before the application is canceled. 


55. Finally, there is an immediate risk that voters casting absentee ballots 


will be disenfranchised under the regime created by H.B. 268.  Previously, pursuant 


to Georgia law and the Help America Vote Act, voters could cast an absentee ballot 


if they submit a copy of a current utility bill, bank statement, government check, 


paycheck, or other government document showing the name and address of the 


voter.  52 U.S.C.A. § 21083(b)(2)(A)(ii); O.C.G.A. § 21-2-417(c).   


56. H.B. 268 prevents first-time absentee voters who are flagged as a non-


match from presenting the non-photographic forms of identification that were 


permitted by HAVA.  Under H.B. 268, applicants prove their identity to local 


election officials by “providing one of the forms of identification listed in subsection 


(a) of Code Section 21-2-417,” not subsection (c).  O.C.G.A. § 21-2-220.1(c)(2).  


Subsection (a) refers solely to six forms of photographic identification.  O.C.G.A. § 


21-2-417(c).   


57. Voters who submit copies of non-photographic forms of identification 


with their absentee ballots are at imminent risk being disenfranchised in the 


November 2018 election and beyond due to H.B. 268. 
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Defendant Kemp’s Failure to Provide Safeguards for Naturalized Citizens 
Who Enclose Proof of Citizenship with Registration Records 


 
58. Defendant Kemp’s unyielding application of HB 268 has been 


especially pernicious in the context of naturalized citizens because of the failure to 


put into place proper safeguards for naturalized citizens who submit proof of their 


citizenship with their initial application.  


59. Many naturalized citizens receive assistance when registering to vote 


at naturalization ceremonies in Georgia and regularly include copies of their 


naturalization certificates or other proof of citizenship when they submit voter 


registration applications.   


60. For newly naturalized citizens, the HB 268 matching protocol can 


result in a flag for non-citizenship. This can occur if an individual was not a citizen 


at the time he or she obtained a driver’s license because DDS records do not 


automatically update citizenship status after naturalization. Many naturalized 


citizens are thus placed into “pending” status by county registrars for purportedly 


failing to verify for citizenship and are subject to having their applications 


cancelled after 26 months. 


61. These citizens receive notices informing them that they must prove 


their citizenship despite enclosing precisely that proof with their original 


registration applications. 
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62. Upon information and belief, Secretary Kemp has no procedures in 


place to require election officials to check applicants’ submissions for proof of 


identity or citizenship before placing applicants in “pending” status and demanding 


that applicants re-submit that same documentation.  


63. For naturalized citizens, this failure is particularly onerous because a 


citizenship status issue will not always be resolvable at the polls. Therefore, 


eligible naturalized citizens that submit valid and accurate voter registrations, 


including proof of citizenship, are at risk of having their right to vote denied on 


election day.  


64. Voters who are flagged as a non-match based on citizenship are 


differently situated than voters who are in pending status due to a non-match based 


on another field, such as name or driver’s license number.  Voters who are in 


pending status due to a non-match based on another field should be permitted to 


cast a regular ballot if they provide proof of identity to a poll worker, whereas 


voters in a pending status due to a non-match based on citizenship must provide 


proof of identity to a “deputy registrar” – and most poll workers in Georgia are not 


deputy registrars.  These voters might therefore be required to take a trip to the 


county board of elections on Election Day to find such an individual.  The primary 


risk to voters in pending status due to a non-match based on fields other than 


Case 1:18-cv-04727-ELR   Document 1   Filed 10/11/18   Page 28 of 52







29 
 


citizenship is that they will not vote in an election cycle and be completely purged 


from the rolls once the 26-month window passes, oftentimes without their 


knowledge. 


The Exact Match Registration Protocol Disproportionately  
Impacts Minority Voters 


65. The General Assembly enacted HB 268 with ample notice that it would 


sharply and disproportionately impact the ability of African-American, Latino, and 


Asian-American applicants to complete the voter registration process. 


66. Defendant Kemp’s administrative “exact match” protocol resulted in 


the cancellation of tens of thousands of voter registration applications between 2010 


and 2016. Between July 2013 and July 2015 alone, approximately 34,874 voter 


registration applications were cancelled as a result of a “no-match” against DDS and 


SSA records. Approximately 76.3% of the canceled applications were submitted by 


applicants who identified as African-American, Latino or Asian-American 


applicants while only 13.6% were submitted by applicants identifying as White.   


67. Since the enactment of HB 268, the voter registration verification 


process and its implementation by the Georgia Secretary of State’s Office have 


continued to produce a high rate of erroneous “no-matches” that disproportionately 


impacts African-American, Latino and Asian-American applicants.  


68. A preliminary review of data produced by the Georgia Secretary of 


Case 1:18-cv-04727-ELR   Document 1   Filed 10/11/18   Page 29 of 52







30 
 


State’s Office on July 4, 2018 indicates that approximately 51,111 voter 


registration applicants are in “pending” status for reasons related to the failure to 


verify against DDS or SSA identity or citizenship data. Approximately 80.15% of 


those pending applications were submitted by African-American, Latino and 


Asian-American applicants. Only 9.83% of the “pending” for failure to verify 


applications were submitted by applicants identifying as White.  


69. Thus, the voter registration verification process mandated by HB 268 


is continuing to disproportionately and negatively impact the ability of minority 


applicants to complete the voter registration process so that they can exercise their 


right to vote. 


HB 268’s Disparate Burdens on Minority Applicants Are Linked to 
Social and Historical Conditions of Discrimination 


 
70. Georgia’s voter registration verification process under HB 268 works 


in concert with historical, socioeconomic, and other electoral conditions in 


Georgia to deny African-American, Latino, and Asian-American voters an equal 


opportunity to register to vote and participate in the political process, in violation of 


Section 2 of the Voting Rights Act.  


71. Persistent and significant disparities in socioeconomic status and voter 


participation among minority communities in Georgia are the result of Georgia’s 
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unfortunate history of pervasive racial discrimination. Because of these disparate 


social and economic conditions, including poverty, unemployment, lower 


educational attainment, and lack of access to transportation, African-American, 


Latino and Asian-American applicants are disproportionately burdened by the 


Georgia exact match protocol.   


72. According to the 2016 American Community Survey five-year 


estimate (“ACS”), there are significant racial disparities in income levels.  The 


median income in Black households in Georgia is $37,887; in Latino households, 


$41,157; and in White households, $59,595.  U.S. Census Bureau, 2012-16 


American Community Survey 5-Year Estimates, Tables B19013B, B19013H, and 


B19013I. 


73. The 2016 ACS also indicates that 26 percent of Georgia’s Black 


residents live in poverty, while the poverty rate is 27 percent among Latino 


residents, 13 percent among Asian-American residents, and 12 percent among 


White residents.  U.S. Census Bureau, 2012-2016 American Community Survey 5-


Year Estimates, Tables B17001B, B17001D, B17001H, B17001I.   


74. There are racial disparities in language proficiency rates in Georgia as 


well.  While 38.1 percent of Latino residents and 36 percent of Asian residents 


speak English less than “very well,” less than 1 percent of non-Hispanic White 
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residents are estimated to speak English less than “very well.” U.S. Census Bureau, 


2012-2016 American Community Survey 5-Year Estimates, Tables B16005D, 


B16005H, B16005I.  


75. Racial disparities also persist in education levels.  For example, 2012-


2016 ACS data indicate that 15.1 percent of Black residents, 40 percent of Latino 


residents and 14.1 percent of non-Hispanic White residents in Georgia did not 


graduate from high school.  And 22.1 percent of Black residents, 14.2 percent of 


Latino residents, and 31.5 percent of non-Hispanic White residents graduated from 


college.  U.S. Census Bureau, 2012-2016 American Community Survey 5-Year 


Estimates, Tables C15002B, C15002H, C15002I.   


76. There is also a racial disparity in vehicle ownership rates.  The 


percentage of households without a vehicle is 13.3 percent in Georgia among 


Black households, 8.7 percent among Latino households, and 4.5 percent among 


Asian-American households.  Only 3.5 percent of White households are without a 


vehicle.  U.S. Census Bureau, 2006-2010 American Community Survey 5-Year 


Estimates, Table DP04. 


77. These socioeconomic disparities, caused by the continuing effects of 


historical and modern racial discrimination, are directly linked to the disparate 


burdens HB 268 imposes on minority applicants.  
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78.  First, a history of discrimination and resulting socioeconomic 


disparities in Georgia has led to a disparity in driver’s license and Georgia ID 


ownership rates between White and Black voters.  In 2006, the Secretary of State 


of Georgia issued a report revealing that 676,246 registered Georgia voters either 


had no record of a Georgia driver’s license or ID issued, or had their licenses 


revoked, suspended, canceled, denied, or surrendered.  Common Cause/Ga. v. 


Billups, 439 F.Supp.2d 1294, 1311 (N.D. Ga. 2006).  While 27.8 percent of the 


voters on the registration list were Black, 35.6 percent of voters who lacked a 


driver’s license or Georgia ID card were Black.  Id. 


79. Because Black voter registration applicants are less likely than White 


applicants to own a Georgia driver’s license or state ID card, they are more likely 


to have to provide the last four digits of their social security number for 


verification and, as noted above, applicants using the last four digits of their Social 


Security number to register to vote are submitted for matching through the SSA’s 


HAVV database which has been demonstrated to have a high no-match rate, 


produces inconsistent results and can cause eligible applicants to be erroneously 


denied the right to vote. 


80. The Georgia exact match protocol also turns the act of filling out a 


voter registration application into an unduly challenging exercise.  The protocol 
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imposes an additional requirement on applicants who make a minor mistake by 


requiring them to contact election officials and provide updated information to 


complete their application.  These insubstantial errors will lead to a mismatch 


under the current protocol, requiring voters to “update” their information without 


clear guidance or identification of the initial error.  


81. Eligible voter registration applicants with lower levels of educational 


attainment, a lower level of proficiency in English, or less familiarity with 


bureaucratic procedures are more likely than other applicants to make minor, 


insubstantial mistakes when completing their voter registration applications or 


driver’s license or other /Georgia ID applications than other applicants.   


82. These same factors also make it more difficult for these voters to 


navigate the bureaucratic process after they have been placed into pending status 


and are sent a notification letter.   


83. Notification letters, other than those sent in Gwinnett County—which 


is a covered jurisdiction for Spanish language access under Section 203 of the 


Voting Rights Act—are provided only in English.  Applicants who are limited 


English proficient have more difficulty understanding the notification letter.  They 


also face additional challenges when communicating with election officials and 
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completing other tasks required to remedy the problem with their registration 


status. 


84. In addition, minority applicants are more likely than White applicants 


to work multiple jobs, have inflexible schedules, maintain irregular work hours, 


lack access to transportation, or suffer from financial hardship or economic 


displacement.  It is more difficult for these applicants to follow up with election 


officials in a timely manner than those who have access to transportation, can 


afford to take time off from work, and have a flexible schedule. 


Racial Discrimination in Voting in Georgia 


85. There is a long—and well-documented—history of voting-related 


discrimination against Blacks in Georgia.  See Georgia State Conference of the 


NAACP v. Fayette County Bd. of Comm’rs, 950 F.Supp.2d 1294, 1314-16 (N.D. 


Ga. 2013); see also Johnson v. Miller, 864 F. Supp. 1354, 1379-80 (S.D. Ga. 


1994), aff'd and remanded, 515 U.S. 900 (1995) (noting that “we have given 


formal judicial notice of the State’s past discrimination in voting, and have 


acknowledged it in the recent cases”).   


86. And discrimination in voting is not a relic of Georgia’s past. Modern 


examples of discrimination in voting in Georgia are also well-documented, 
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including in the congressional record supporting the 2006 reauthorization of the 


Voting Rights Act.  


87. For example, in 2005, Georgia adopted a strict photo identification 


requirement for voting.  The 2005 photo ID law required individuals lacking photo 


ID to pay $20 for a photo ID card or to sign an affidavit declaring indigency. Only 


after a federal court enjoined its original photo ID bill did the Georgia Legislature 


revise its photo ID law in 2006 to allow for more equal access to the necessary 


photo ID. 


88. The Georgia Secretary of State’s office also has a history of hostility 


toward third-party voter registration activity. 


89. Organizations that serve communities of color are responsible for a 


substantial portion of the third-party voter registration activity in Georgia. 


90. In 2005, a charitable and educational organization affiliated with the 


predominantly African-American Alpha Phi Alpha fraternity and a voter were 


forced to file suit against former Georgia Secretary of State Cathy Cox because her 


office refused to accept 64 completed voter registration applications submitted by 


the organization.  The organization prevailed in its lawsuit. Charles H. Wesley 


Education Foundation v. Cox, 408 F.3d 1349 (11th Cir. 2005). 
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91. In 2010, the Georgia Secretary of State’s office aggressively pursued 


an investigation of a dozen Black voting organizers in Brooks County that led to a 


criminal prosecution. The investigation followed the election of the county’s first-


ever majority-Black school board, which was catalyzed by the get-out-the-vote 


activists.  None of the organizers were convicted even though they were initially 


charged with more than 100 election law violations and more than 1,000 combined 


years in prison. The Georgia Attorney General subsequently issued an opinion 


saying that the organizers’ alleged crime—mailing absentee ballots by a third 


party—is permissible under state law.  


92. In 2016, the Georgia Senate passed Senate Resolution 675 (“SR 


675”), which sought to amend the Georgia Constitution to make English the state’s 


official language and prohibit the use of any language other than English in any 


Georgia state or local government document, proceeding, or publication.  SR 675 


would have prohibited the dissemination of ballots and other election-related 


documents in any language other than English in violation of federal law.  After 


more than 200 ethnic business groups, churches, and other organizations 


condemned or lobbied against SR 675, the House did not pass SR 675 prior to the 


end of the legislative session.   
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93. The origins of the “exact match” registration protocol are part and 


parcel of this history of modern discrimination in voting.   


94. The Georgia Secretary of State’s office began implementing a 


predecessor version of the current “exact match” protocol shortly before the 2008 


presidential election without first obtaining preclearance.  The U.S. District Court 


for the Northern District of Georgia held that doing so violated Section 5 of the 


Voting Rights Act.  Morales v. Handel, 2008 WL 9401054, C.A. No. 1:08-CV-


3172 (N.D. Ga. 2008).   


95. After the Secretary of State finally did submit the protocol for 


preclearance, the U.S. Department of Justice (“DOJ”) objected to Georgia’s 


submission of the 2008 “exact match” protocol.  The DOJ concluded that the initial 


version of the program relied on an error-laden and “possibly improper” usage of 


the Social Security Administration’s HAVV system and outdated Georgia 


Department of Driver Services data in an attempt to find non-citizens.  Letter from 


Loretta King, Acting Asst’t Att’y Gen., Dep’t of Justice, to Ga. Att’y Gen. 


Thurbert E. Baker, May 29, 2009, available at http://www.justice.gov/crt/voting-


determination-letters-georgia.  It caused thousands of legitimately naturalized 


citizens (as well as many natural-born citizens) to be incorrectly flagged as 


ineligible non-citizens.   
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96. The letter concluded that the “flawed system frequently subjects a 


disproportionate number of African-American, Asian, and/or Hispanic voters to 


additional and, more importantly, erroneous burdens on the right to register to 


vote.”  Id. at 4. 


97. While a later iteration of the “exact match” protocol was precleared in 


2010, it is not apparent that the Secretary of State ever followed the safeguards 


promised in the preclearance submission that led to its approval.  


98. Moreover, since implementing the “exact match” protocol in 2010, 


the Georgia Secretary of State’s office was made aware repeatedly by the 


Department of Justice and concerned individuals and organizations that its 


registration protocol, in practice, disproportionately burdens eligible minority 


applicants. 


99. Nevertheless, HB 268 was signed into law, codifying an error-prone 


“exact match” process that has predictably continued to cause tens of thousands of 


prospective Georgia applicants—the vast majority of whom identify as African-


American, Latino and Asian-American—to be placed in “pending” status limbo 


with a risk of their application being cancelled after 26 months.  Neither Secretary 


Kemp, nor the Georgia Legislature, appear concerned about the disproportionate 


impact this “exact match” protocol is having on the ability of African-American, 


Case 1:18-cv-04727-ELR   Document 1   Filed 10/11/18   Page 39 of 52







40 
 


Latino and Asian-American applicants to complete the voter registration process. 


While other states have abandoned or reformed similar registration verification 


processes to limit the burden on their citizens, Defendant Kemp has failed to take 


any steps to ameliorate HB 268’s disproportionate burden on minority applicants. 


Other Factors Relevant to the Totality of Circumstances in Georgia 


100. There is a majority vote requirement in all elections in Georgia, which 


makes it more difficult for Black, Latino, and Asian-American voters to elect 


candidates of choice because they comprise a minority of the electorate. 


101. Voting patterns in Georgia are racially polarized.  Courts have 


repeatedly held that racially polarized voting exists at the statewide, county, and 


local levels.  See, e.g., Georgia v. Ashcroft, 195 F.Supp.2d 25, 88 (D.D.C. 2002), 


rev’d on other grounds, 539 U.S. 461 (2003); Georgia State Conference of the 


NAACP v. Fayette County Bd. of Comm’rs, 950 F.Supp.2d 1294, 1314-16 (N.D. 


Ga. 2013), vacated and remanded on other grounds, 775 F.3d 1336 (11th Cir. 


2015).  


102. Blacks, Latinos, and Asian-Americans have not been elected to public 


office in Georgia at a rate that is commensurate with their share of the population.  


All of the current statewide elected officials are White, and non-White Georgians 
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are underrepresented in the Georgia House of Representatives and Senate, as well 


as in the state’s congressional delegation. 


103. Voter fraud is extremely rare in Georgia. 


104. The Georgia “exact match” registration protocol is tenuously, if at all, 


related to the goal of preventing voter fraud. It adds nothing to the identification 


procedures of HAVA but endangers the valid registration of tens of thousands of 


eligible Georgia voters. 


 
COUNT ONE 


VIOLATION OF SECTION 2 OF THE VOTING RIGHTS ACT OF 1965 
 
105. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 104 above, as if fully set forth herein. 


106. Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, 


protects Plaintiffs from denial or abridgment of the right to vote on account of race, 


color, or membership in a language minority group.  Section 2 provides, in relevant 


part:  


(a) No voting qualification or prerequisite to voting or standard, 
practice, or procedure shall be imposed or applied by any State 
or political subdivision in a manner which results in a denial or 
abridgment of the right of any citizen of the United State to vote 
on account of race or color, or [membership in a language 
minority group].  
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(b) A violation of subsection (a) of this section is established if, 
based on the totality of circumstances, it is shown that the 
political processes leading to nomination or election in the State 
or political subdivision are not equally open to participation by 
members of a class of citizens protected by subsection (a) of this 
section in that its members have less opportunity than other 
members of the electorate to participate in the political process 
and to elect representatives of their choice. 
 
107. HB 268’s “exact match” voter registration protocol constitutes a 


qualification or prerequisite to voting within the meaning of Section 2 of the 


Voting Rights Act and results in the denial or abridgement of the right to vote of 


Georgia citizens on account of their race or color in violation of Section 2. 


108. It imposes a substantial, unwarranted, and disproportionate burden on 


Black, Latino, and Asian-American voters and denies them equal opportunity to 


register and to vote in Georgia elections. 


109. The Georgia voter registration verification protocol interacts with 


historical, socioeconomic, and other electoral conditions in Georgia to prevent 


Black, Latino, and Asian-American applicants from having an equal opportunity to 


register and vote.  Thornburg v. Gingles, 478 U.S. 30, 47 (1986). 


110. In this case, the following circumstances are present: (1) a history of 


discrimination related to voting; (2) racially polarized voting patterns; (3) members 


of the impacted minority group bear the effects of discrimination in such areas as 


education, employment, and health; (4) members of the impacted minority group 
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are underrepresented among Georgia’s elected officials; (5) a lack of 


responsiveness to the needs of the impacted minority community; and (6) an 


arbitrary policy underlying the HB 268 “exact match” protocol that is tenuously 


related to its stated purpose, which is to assure the identity and eligibility of voters 


and prevent fraudulent or erroneous registrations.   


111. As a result of the enactment of HB 268 and under the totality of the 


circumstances, the political process in Georgia is not equally open to participation 


by Black, Latino, or Asian-American citizens insofar as they have less opportunity 


than other members of the electorate to participate in the political process and to 


elect representatives of their choice. 


112. Plaintiffs will continue to suffer the violation of their rights as alleged 


in the Complaint absent relief granted by the Court. 


COUNT TWO 
42 U.S.C. § 1983 


(VIOLATION OF THE FIRST AND  
FOURTEENTH AMENDMENTS) 


 
113. Plaintiffs repeat and re-allege each and every allegation contained in 


Paragraphs 1 to 112 above, as if fully set forth herein. 


114. The First and Fourteenth Amendments of the United States 


Constitution protect the right to vote as a fundamental right.  The First 
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Amendment’s guarantees of freedom of speech and association protect the right to 


vote and to participate in the political process.  The right to vote is a fundamental 


constitutional right also protected by both the due process and equal protection 


clauses of the Fourteenth Amendment.  See, e.g., Bush v. Gore, 531 U.S. 98, 104-


05 (2000); Harper v. Va. State Bd. of Elections, 383 U.S. 663, 670 (1966) 


(Virginia’s poll tax violates the Equal Protection Clause); Anderson v. Celebrezze, 


460 U.S. 780, 786-87 (1983) (the right to vote is incorporated into the Due Process 


Clause). 


115. By preventing applicants from fully registering to vote until certain 


application information exactly matches with corresponding fields in the DDS or 


SSA databases, the Georgia voter registration process mandated by HB 268 


imposes severe burdens on the fundamental right to vote of Georgia citizens.  The 


“exact match” protocol, along with its 26-month cancellation period, are not 


narrowly drawn to advance any state interest sufficiently compelling to justify the 


imposition of such severe burdens. 


116. While the burdens of this process are undeniably severe, the process 


cannot pass muster even under the less restrictive Anderson-Burdick balancing test 


for more ordinary voting regulations.  Burdick v. Takushi, 504 U.S. 428, 434 


(1992) (holding that courts “must weigh ‘the character and magnitude of the 
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asserted injury to the rights protected by the First and Fourteenth Amendments that 


the plaintiff seeks to vindicate’ against ‘the precise interests put forward by the 


State as justifications for the burden imposed by its rule,’ taking into consideration 


‘the extent to which those interests make it necessary to burden the plaintiffs 


rights’” (quoting Anderson v. Celebrezze, 460 U.S. 780, 789 (1983))).  


117. There is no sufficient state interest justifying this “exact match” 


process and 26-month cancellation period that is not already adequately protected 


by preexisting criminal laws and election procedures, particularly given Georgia’s 


strict voter ID law. 


118. If enforcement of the statute is not enjoined or otherwise modified to 


ameliorate the severe burdens it imposes, HB 268’s “exact match” protocol will 


continue to indefinitely impose severe burdens on citizens’ right to vote, requiring 


Plaintiff organizations to divert resources in an attempt to remedy the deprivation. 


119. Defendant Kemp, acting in his capacity as Georgia’s Secretary of 


State, is acting under color of state law to deprive Plaintiffs of the rights, 


privileges, and immunities secured to them by the First and Fourteenth 


Amendments to the United States Constitution and protected under 42 U.S.C. § 


1983. 
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120. Plaintiffs will continue to suffer the violation of their rights as alleged 


in the Complaint absent relief granted by the Court. 


COUNT THREE 
VIOLATION OF SECTION 8 OF THE NATIONAL VOTER 


REGISTRATION ACT OF 1993, 52 U.S.C. § 20507(a)(1) 
 


121. Plaintiffs repeat and re-allege each and every allegation contained in 


paragraphs 1 through 120 above, as if fully set forth herein. 


122. Section 8 of the NVRA, 52 U.S.C. § 20507(a)(1) requires each state to:  


(1) ensure that any eligible applicant is registered to vote in an election— 
 
A) in the case of registration with a motor vehicle application under section 
20504 of this title, if the valid voter registration form of the applicant is 
submitted to the appropriate State motor vehicle authority not later than the 
lesser of 30 days, or the period provided by State law, before the date of the 
election; 
 
(B) in the case of registration by mail under section 20505 of this title, if the 
valid voter registration form of the applicant is postmarked not later than the 
lesser of 30 days, or the period provided by State law, before the date of the 
election; 
 
(C) in the case of registration at a voter registration agency, if the valid voter 
registration form of the applicant is accepted at the voter registration agency 
not later than the lesser of 30 days, or the period provided by State law, 
before the date of the election; and 
 
(D) in any other case, if the valid voter registration form of the applicant is 
received by the appropriate State election official not later than the lesser of 
30 days, or the period provided by State law, before the date of the election; 
 
52 U.S.C. § 20507(a)(1)(Emphasis added). 
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123. Congress’ purpose in passing the NVRA was to “increase the number 


of eligible citizens who register to vote in elections”; “enhance[] the participation of 


eligible citizens as voters”; and protect the active role that community-based voter 


registration groups play in the registration process. 52 U.S.C. § 20501. 


124. The NVRA was intended to “ensure that no American is denied the 


ability to participate in Federal elections because of real or artificial barriers . . . 


[and] to make voter registration an inclusive, rather than an exclusive opportunity in 


the United States.” 139 Cong. Rec. H495-04 (1993) (statement of Rep. Martin 


Frost). 


125. HB 268’s “exact match” voter registration protocol violates Section 8 


of the NVRA because it prevents voter registration applicants who submit timely, 


facially complete and accurate voter registration forms from being registered as 


active voters on the Georgia voter registration list for upcoming elections. In other 


words, Georgia is failing to ensure that those applicants are registered to vote for 


elections as required by Section 8 of the NVRA.  


126. Thus, HB 268’s “exact match” protocol and Defendant Kemp’s 


implementation of it will continue to negatively impact the ability of voting-eligible 


Georgians to complete the voter registration process in violation of Section 8 of the 


NVRA unless the Court orders relief to enjoin enforcement of this process. 


Case 1:18-cv-04727-ELR   Document 1   Filed 10/11/18   Page 47 of 52







48 
 


127. On July 18, 2018, Plaintiffs’ counsel served Defendant Kemp with 


notice of the violation of Section 8 of the NVRA.  A copy of said written notice is 


attached and incorporated herein by reference as Exhibit 2. To date, Defendant 


Kemp has not responded to Plaintiffs’ counsel with any evidence that he has 


implemented, or will implement, remedial action.  Therefore, Plaintiffs have no 


recourse by to commence litigation to obtain remedial relief from the Court.   


PRAYER FOR RELIEF 


WHEREFORE, the Plaintiffs respectfully pray that the Court: 


1. Enter judgment in favor of Plaintiffs and against Defendant Kemp on 


the claims for relief as alleged in this Complaint; 


2. Enter a declaratory judgment pursuant to 28 U.S.C. §§ 2201 and 2202 


declaring that HB 268’s “exact match” protocol for voter registration (a) violates 


Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, (b) violates the 


fundamental right to vote under the First and Fourteenth Amendments and (c) 


violates Section 8 of the National Voter Registration Act of 1993, 52 U.S.C. § 


20507. 


3. Grant Plaintiffs preliminary and/or permanent injunctive relief by 


enjoining the enforcement of HB 268 and by ordering Defendant Kemp, his 
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employees, agents, servants and his successors to undertake the following remedial 


actions: 


a. Enjoin enforcement of the 26-month cancellation period mandated by 


HB 268; 


b. Place, in active status, all applicants who are either (1) currently in 


“pending” status due to a failure to match or (2) had their voter 


registration applications cancelled as a result of a failure to match 


based on DDS, SSA or citizenship information since November 17, 


2016; 


c. Require the voters referenced in paragraph (b) to produce the 


following when they attempt to vote, if they have not already 


submitted HAVA ID or evidence of their citizenship at the time they 


submitted their registration form:  


i. an acceptable form of HAVA ID, by giving it in person to a 


poll worker when they vote for the first time, or by sending a 


copy of it in the mail if they are requesting an absentee ballot; 


or  


ii. if a voter is flagged as a non-citizen, evidence of their United 


States citizenship;  
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d. Count, in the November 2018 election and all future elections, (1) all 


absentee ballots cast by Georgia voters using non-photographic forms 


of identity pursuant to O.C.G.A. § 21-2-417(c), and (2) all provisional 


ballots cast by Georgia voters who are in pending status because they 


have been flagged as a potential “non-citizen”;  


e. Enforce a strict protocol that when voters are flagged as “non-citizen” 


by DDS or produce “no-match” from the DDS or SSA databases, 


before contacting the voter about the issue, registrars must check the 


initial registration. If proof of citizenship or identity was provided, 


voters should mark those requirements as met.    


4. Order that Defendant Kemp, his employees, agents, servants and 


successors maintain, preserve, and not destroy until after December 31, 2028, any 


and all records relating to HB 268 and its implementation.  


5. Order that the Court shall retain jurisdiction over the Defendant and 


his successors for such period of time as may be appropriate to ensure compliance 


with relief ordered by this Court; 


6. Award Plaintiffs their reasonable attorneys’ fees and costs pursuant to 


statute; and 
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7. Grant Plaintiffs such other and further relief as may be just and 


equitable. 
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By:  /s/ Bryan L. Sells     
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Georgia Bar No. 635562 
The Law Office of Bryan L. Sells, LLC 
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bryan@bryansellslaw.com 
 
Kristen Clarke, Esq. (*pro hac vice – to be filed) 
Jon Greenbaum, Esq. (*pro hac vice – to be filed) 
Ezra D. Rosenberg, Esq. (*pro hac vice – to be 
filed) 
Julie Houk, Esq. (*pro hac vice – to be filed) 
John Powers, Esq. (*pro hac vice – to be filed) 
kclarke@lawyerscommittee.org 
jgreenbaum@lawyerscommittee.org 
erosenberg@lawyerscommittee.org 
jhouk@lawyerscommittee.org 
jpowers@lawyerscommittee.org 
Lawyers’ Committee for Civil Rights Under Law 
1401 New York Avenue NW, Suite 400 
Washington, D.C. 20005 
Telephone:   (202) 662-8600 
Facsimile:   (202) 783-0857 
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Telephone:  (202) 736-2200 
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Phi Nguyen 
Georgia Bar No. 578019 
Asian Americans Advancing Justice – Atlanta 
5680 Oakbrook Parkway, Suite 148 
Norcross, Georgia 30093 
pnguyen@advancingjustice-atlanta.org 
Telephone: (770) 818-6147 
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Mission


By conducting independent and objective audits, evaluations and investigations,
we inspire public confidence in the integrity and security of SSA's programs and
operations and protect them against fraud, waste and abuse. We provide timely,
useful and reliable information and advice to Administration officials, Congress
and the public.


AUIIhority


The Inspector Generall Act created independent audit and investigative units,
called the Gffice of Inspector General (GIG). The mission of'he GIG, as spelled
out in the Act, is to:


Q Conduct and supervise independent and objective audits and
investigations relating to agency programs and operations.
Promote economy, effectiveness, and efficiency within the agency.


Q Pl'event and detect fraucll, waste, and abuse In agency prograITIS and
ope ratl ons.


Q Review and make recommendations regarding existing and proposed
legislation and regulations relating to agency programs and operations.


Q Keep the agency head and the Congress fully and currently informed of
problems in agency programs and operations.


Vision


We strive for continual irnprovernent in SSA's programs, operations and
management by proactively seeking new ways to prevent and deter fraud, waste
and abuse. We commit to integrity and excellence by supporting an environment
that provides a valuable public service while encouraging employee development
and retention and fostering diversity and innovation.
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B kgro


OBJECTIVE


Gur objective was to assess the accuracy of the verification responses provided by the
Help America Vote Verification (HAVV) program.


ACKGROUMD


Gn Gctober 29, 2002, the President signed Public Law Number (Pub. L. No.)
107-252,'he


Help America Vote Act of 2002 (HAVA), which mandates that States verify the
information of newly registered voters. HAVA places certain requirements on the Social
Security Administration (SSA) for verifying information to be used in each State's voter
registration process. Section 303 requires that each State establish a computerized
State-wide voter registration list and verify voter information with the State's motor
vehicle authority or SSA. The States are required to first verify the driver's license
number (if one exists) against the State's Motor Vehicle Administration (MVA) database.
In situations where no driver's license exists, the States are to verify the applicant's
name, date of birth (DoB), and the last four digits of the applicant's SSN with SSA. In


addition, SSA is required to report whether its records indicate an applicant is
deceased.


To comply with the section 303 requirement for SSA to verify information using the last
four digits of the SSN, SSA developed HA~, an online system that allows the MVAs to
submit the required voter applicant information for verification.'SA receives the
verification information from the American Association of Motor Vehicle Administrators


(AAMVA), which receives the data from each State's MVA.'AVV uses the last four
digits of the SSN to perform the initial match against the Alphident, a database that
allows SSA to search the Agency's master file of all assigned SSNs based on name and
DoB information. Then the resulting matched record(s) are compared with SSA's
Numident File, which is the repository of all issued


SSNs.'ub.


L. No. 107-252 g 303, 42 U S C. gg 15483, 405(r)(8)


See Appendix l3 for a flowchart of the HAVV process.


The entity assists all MVAs and SSA by serving as an electronic information conduit between them


'he Numident is a record of identifying information (such as name, DoB, date of death, mother's maiden
name, etc.) provided by the applicant on his or her Application for a Sociai Security Number (Form SS-5)
for an original SSN card and subsequent applications for replacement SSN cards Each record is housed
in the Numident Master File.
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As of December 2008, we found 46 States and territories'VAs had signed user
agreements with SSA to use the HAVV system when a voter registration applicant who
does not have a driver's license number provides the last four digits of their SSN for
verification purposes. in Fiscal Year (FY) 2008, 41 of the 46 States and territories
submitted about 7.7 million verification requests. Of the 7.7 million verification requests,
SSA provided a "match" response for 5.3 million (69 percent) of the items and a
"no-match" response for 2.4 million (31 percent) of the items. While 69 percent of the
verification requests matched SSA records, SSA provided match responses that
indicated there were single and multiple matches. This occurs because the last four
digits of the SSN is not a unique identifier. A single match indicates that the input data
matched only one record in SSA's database. However, a multiple match indicates that
two or more individuals in SSA's records were determined to have the same
characteristics —name, l3oB, and last four digits of the SSN (see Table 1 below).


Unprocessed (invalid data provided)


No-Matches


Matches


~


Total HA~ Transactions


3,824 (


2,366,922
5,323,408,
7,694,164


Single Match Alive 5,266,119
Single Match Deceased 56,054
Multiple Match Alive" 1,077
Multiple Match Deceased'


'ultiple Match Mixed'53
l


Subtotal: 5,323,408
Note 1: A multiple match alive response indicates that SSA records include two or more individuals


with the same characteristics and they are alive.


Note 2: A multiple match deceased response indicates that SSA records include two or more
individuals with the same charactenstics and they are deceased


Note 3: A multiple match mixed response indicates that SSA records include two or more
individuals with the same characteristics but at least one individual is alive and the other is
deceased.


SSA has implemented several other verification programs that allow State agencies,
employers, and third-party submitters to match the names and SSNs of individuals in


SSA's
records.'ee


Appendix E for a complete descnption of these verification programs.
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s Social Security Online Verification (SSQLV) allows State MVAs to verify names
and SSNs for applicants for drivers'icenses and State identification cards. SSOLV
transactions are routed to SSA through AAMVA. Currently, 48 States are registered
to use SSGLV.


o Social Security Number Venfication Service (SSNVS) is an online program, with
a batch option, that allows employers and third party submitters to verify


employees'ames


and SSNs. SSNVS ensures employees'ames and SSNs match SSA
records before their wage reports are submitted to SSA. As of March 2009, about
167,000 employers had approximately 221,000 employees registered to use
SSNVS.


E-Verify, formerly known as the Basic Pilot/Employment Eligibility Verification, is a
joint initiative administered by the Department of Homeland Security (DHS) to verify
the employment eligibility of newly hired employees. Participating employers
register online with DHS to use the voluntary program. The information the
employer submits to DHS is sent to SSA to verify the name, SSN, and DoB match
SSA's records. SSA also provides DHS with work eligibility information based on
data in SSA records. DHS confirms the current employment-authorization for non-
citizens. As of December 4, 2008, more than 96,000 employers had registered to
use


E-Verify.'nited


States Department of Homeland Security Office of Citizenship 8 Immigration Services
Ombudsman, Observations on the E-VerI'fy Experience in Arizona 8 Recommended Customer Serwce
Enhancements, p 3 December 22, 2008.
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SSA's HAVV program was established to assist States with verifying the accuracy of
voter information for newly registered voters. Gur review found the HAVV program did
not always provide States with accurate verification responses for individuals who were
registering to vote. We determined the HAVV program had a significantly higher
no-match response rate when compared to other verification programs used by States
and employers. HAVV's no-match response rate was 31 percent, while the no-match
response rate for other verification programs used by States and employers ranged
from 6 to 15 percent. Additionally, we determined the HAVV program did not provide
consistent verification responses to the States when the same applicant data were
entered into the program. For example, States were provided responses for at least
356 applicants that initially indicated a match response but subsequently the States
were provided a no-match response when the same data (name, SSN, l3oB, and last
four digits of the SSN) were entered into the verification program."


We believe the high no-match response rate and the inconsistent verification responses
can be attributed to the lack of ( i) a unique identifier (full SSN), (2) flexible matching
criteria, and (3) testing to assess the accuracy of the verification responses. Because of
the limitations of the matching criteria established by the legislation, the HAVV program
may indicate a no-match when a match does in fact exist in SSA records. SSA does
alert the States of some of the inherent problems in attempting verifications using only
the last four digits of an SSN. The User Agreements between the State, MVA and SSA,
state "...because SSA's enumeration records are based on a complete and unique
9 digit SSN, verification using only the last 4 digits of that number are inherently a partial
rather than the full '9 digit'erification and may result in multiple positive matches or
false positive matches of information." However, the high no-match response rate and
the inconsistent verification responses could hinder the States'bility to determine
whether applicants should be allowed to vote.


Gur comparison of the FY 2008 verification responses for HAVV and three other
verification programs used by the States and employers —SSNVS, E-Verify, and
SSGLV—showed that HAVV had a significantly higher no-match response rate (see
Table 2). The three verification systems were developed for different purposes and use
varying toler'ances because they require the full nine-digit SSN for ver'Iflcatlon. HA~,
on the other hand, does not use these same tolerances because it requires use of the
last four digits of the SSN as mandated by the legislation.


See page 7 for more details about the inconsistent venfication responses.


See Appendix E for a descllption of SSA othei verification programs.
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The no-match response rate for the three other programs ranged from 6 to 15 percent,
whereas HAVV's no-match response rate was 31 percent. Therefore, HAVV's
no-match response rate was about two to five times higher than the no-match response
rate for the other three programs. For example, the HAVV no-match response rate was
5 times higher than the no-match response rate for SSA's SSNVS program, which is an
SSN verification program used by employers to ensure accurate wage reporting. In


FY 2008, the no-match response rate for SSNVS was 6 percent.


There could be several factors that contribute to the higher than expected no-match
response rate for HAVV, such as individuals deliberately providing the States with


invalid information (name, DoB, last four digits of the SSN). However, another
contributing factor is the limitation of the HAVV matching criteria. As stated previously,
HAVV does not use a truly unique identifier, such as the full SSN to match voter
information to its records. In addition, the HAVV program does not allow flexibility with


matching the name and DoB to its records to compensate for typographical errors, other
common database errors, and mistakes because it does not use the full SSN. Because
of the limitations of the matching criteria established by the legislation, HAVV may be
providing a high number of false negative responses to the States, which may lead to
applicants having difficulty while registering to vote.


Table 2: Comparison of SSA Verification
Programs —Verification Requests (millions)


Matched


No Match


89.1


6.0
N/ACitizenship 6


Total


I
Transactions 96.1 166 7.6 1M


N/A N/A


26.2 166 7.7 1M


179 69 ,', 53 i 69


Since E-Verify is the only verification program that includes citizenshIp as a venfication factor,
we separately identified the citizenship no match responses As such, E-Verify's total no
match response rate is 15 percent for name, SSN, and citizenship. By companson, E-Verify's
no match response rate is less that half ot HAVV even though E-Verify used more verification
factors.


HAVV is the only SSA verification program that does not use the full SSN to perform the
match to SSA records. HAVA mandates that SSA verify the last four digits of the SSN
along with the name and DoB if the voter applicant has not been issued a driver'


license, which is an inherent limitation because the last four digits of the SSN is not a
unique identifier. Since SSA is limited to using the last four digits of the SSN, it has to


8/e plan to conduct a separate review that will focus on States'se of the HAVV program. It will cover
actions taken by States when they received a no-match response from SSA.


Case 1:18-cv-04727-ELR   Document 1-1   Filed 10/11/18   Page 7 of 23







use two databases, Alphident and Numident, to verify the HAVV input data. However,
for SSNVS, E-Verify, and SSGLV, SSA only uses the Numident to match input data
because the full SSN is provided. For HAVV, initially SSA matches the last four digits of
the SSN against the Alphident, which is a database that contains records that allow
SSA to search its master file of all assigned SSNs using the individual's name and l3oB.
To match against the Alphident, HAVV uses a soundex code based on the last name,"'


portion of the first name, and the month and year of birth. The resulting matched
record(s) are then compared with SSA's Numident —the repository of all issued SSNs-
using the full first and last names.


As SSA does not receive the full SSN for verification, it is possible it will provide States
with a verification response that indicates more than one person met the criteria.
According to SSA, this occurs because up to 40,000 numberholders possibly share
SSNs that have the same last four digits, which could result in duplicate matches for the
HAVV program. For example, in FY 2008, SSA provided about 1,200 multiple
responses to the States, which meant 2 or more individuals were determined to have
the same characteristics-name, DoB, and last four digits of the SSN (see Table 1). ln


fact, for 153 of these cases, the response indicated that individuals with the same
characteristics were both alive and deceased.


Name Tolerances


The name-matching criteria for the HAVV program are more rigid than SSOLV, SSNVS,
and the E-verify verification program. We found that the other verification programs
used at least seven name tolerances to determine whether a name matches SSA's
records, because of the inherent risk with matching information to large databases. For
example, the three programs will match based on a portion of the last name and the first
and middle initials. The name tolerances allow flexibility in matching the input data to
account for typographical errors and other mistakes that generally exist within large
databases. HAVV on the other hand, searches for exact matches on the full first and
last name, which is problematic because it does not consider possible human error (that
is, data entry errors, transpositions, and nicknames). For example, the HAVV program
would provide a no-match response for the common errors shown in Table 3 below.
However, the other three verification programs would have provided a positive match
response for the same data. We found that about 83,000 of the 2.4 million HAVV
no-match responses were provided because of errors associated with first or last
names.


Soundexing is the idea of indexing information by how it sounds rather than spelled HAVV uses the
first letter of the input last name in con]unction with the American Soundex System.
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Tf'ansposltlon


Missing letters
Extraneous letters
Nicknames


Mary Simth


Mary Smth
Mary Smmith


Greg Smith


Mary Smith


Mary Smith
Mary Smith


Gregory Smith


In addition, HAVV does not recognize compound names that do not exactly match the
Numident. For example, if a compound name is reported as Mary Jones-Smith but the
Numident includes Mary Smith, HAVV would provide a no match response. However,
SSNVS, E-Verify, and SSGLV would provide a match response for the same data. We
found that about 65,000 of the 2.4 million HAVV no-match responses related to
conlpouflcl names.


HAVV does not allow for variations in the l3oB unlike the other three verification
programs. Under HAVV, the l3oB must match SSA's records exactly or a no-match
response is provided."" However, the other verification programs allow for a variation in


the DoB to receive a positive match response. For example, if the Numident showed
the l3oB was January 10, 1990 and January 1, 1991 was input into the E-Verify program
by mistake, a positive match response would be provided. However, HAVV would have
pf Gvlclecl a flo-nlatch I"Bspoflse In this Instance.


We found the HAVV program did not always provide consistent verification responses to
the States when the same applicant data were entered into the HAVV program. We
identified at least 356 applicants for whom HAVV initially provided a match response
and later provided a no-match response when the same data (name, SSN, DoB, and
last 4 digits of the SSN) were entered. These responses were provided to nine different
States, as shown in Figure 1. Ghio received 244 (69 percent) of the inconsistent
responses followed by Alabama with BG inconsistent responses (22 percent).


For the Doa, SSA uses only the month and year of birth as part of the matching critena.
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According to SSA officials, the inconsistent verification responses occurred because of
a conversion issue that arose in the 1970s. When SSN records were converted from
computer cards to tapes in 1972, a conversion indicator was entered on records where
certain conditions existed. Gne of those conditions was a mismatch between the
Alphident and Numident. The mismatch could relate to instances where a Numident
record existed but an Alphident record did not or vice versa. SSA estimated there were
about 4 million records assigned the conversion indicator. l3uring the initial


development of the HAVV program, SSA decided to provide a no-match response to the
States for the records that contained the conversion indicator.


However, in Gctober 2007 when SSA converted the Numident from the Master l3ata
Access Method (MADAM)" to a relational database, the Alphident file ceased to exist
as a separate database and became part of the Numident. l3uring that transition, SSA
did not copy the conversion indicators to the new system. As a result, the Agency
provided a match response to the States for the records that contained a mismatch
betvveen the Alphident and Numident. SSA realized this error, and the conversion
indicator was reinstated by April 2008. SSA officials believed the extent of this anomaly
was minor because the time the condition existed was limited to late Gctober 2007 to
early April 2008. In addition, they believed the potential universe of affected SSNs
marked with a conversion indicator represented about 4 million (less than 1 percent) of
the 455 million Numident records.


MADAM Is Brl In-hGUsB BccBss mBthGcl clBslgrlBcl tG BccBss SSA s FlBJGI IT18stBl IBcGl'cls
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TESTIIMG LIIMITATIlONS


Although HAVV is the only SSN verification program that does not use the full SSN as
part of the matching criteria, SSA has not conducted any tests or studies that assessed
the accuracy of the HAVV verification responses provided to the States. The agency
has conducted integration testing with each State MVA prior to providing them access to
HAVV to ensure proper network connection. Further, the agency has conducted
internal validation testing when making any coding changes to the HAVV system. One
reason SSA did not assess the accuracy of verification responses because it did not
have the capability to submit sample data through the HAVV program. As part of our
review, we requested access to the HAVV program to submit sample data to determine
whether the high no-match response rate was appropriate. However, Agency staff
informed us that when the HAVV program was designed, the Agency did not build an
in-house test facility. Therefore, if they were to submit sample data through the HAVV
program, they would need to coordinate with 'I of the 46 States and territories registered
to use HA~. We believe by not conducting any tests or studies to determine the
accuracy rate, the Agency does not know whether the program is providing the States a
high or low rate of false positives or false negatives. In addition, we believe the
inconsistent responses and the higher than expected no-match response rate
demonstrates that the HAVV responses were not always accurate.


The Congress was interested in learning whether the verification of applicants'ata
against SSA records were appropriate for establishing the voter registration list. As part
of HAVA, the Congress had requested that the Election Assistance Commission (EAC),
a new agency created under HAVA, in consultation with SSA, determine the feasibility
and advisability of using SSNs or other information to establish voter registration.
Specifically, Section 244 (b)" of HAVA states,


Not later than 18 months after the date on which section 363(a)(5) takes
effect, the Commission, in consultation with the Commissioner of Social
Security, shall study and report to Congress on the feasibility and advisability
of using Social Security identification numbers or other information compiled
by the Social Security Administration to establish voter registration or other
election law eligibility or identification requirements, including the matching of
relevant information specific to an individual voter, the impact of such use on
national security issues, and whether adequate safeguards or waiver
procedures exist to protect the privacy of an individual voter.


We found that as of May 31, 2009, the EAC had not prepared or submitted the
mandated report, which was due to the Congress in July 2005. After consulting with the
EAC and SSA, we learned that the report had not been submitted to the Congress
because the EAC had terminated a contract it awarded in 2006 to a vendor to conduct
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the feasibility study on its behalf. In late 2007, the EAC contacted SSA to request the
Agency conduct the feasibility study. In January 2008, SSA informed the EAC that it did
not believe the Congress intended for SSA to conduct the feasibility study and report.
SSA informed the EAC that it would be inappropriate for SSA to conduct this study
since Congress intended that the independent Commission conduct an objective
assessment of the use of Social Security information for elections in relation to other
issues such as national security and privacy, areas in which SSA itself would have to
rely on outside expertise. As required by HAVA, SSA did inform the EAC it would fulfill


the consultation requirement mandated by the legislation by providing the EAC with


(1) the status of State HAVA agreement execution and sample agreements, (2) HAVA
verlflcatlon data for partlclpatlng States Bnd terlltorles, (3) systelTlatlc descriptions Gf the
HAVA verification process, and (4) other background information for the report relevant
to SSA's role in the HAVA verification process. In November 2008, an EAC
representative informed us that to satisfy the reporting requirement for HAVA, they
expect to issue a policy memorandum to the Congress in 2009 with the assistance of
SSA."'e believe SSA should work with the EAC to prepare the policy memorandum
for the Congress and encourage the EAC to ensure the memorandum addresses the
limitations and potential risks (risk of providing a high rate of false positives or false
negatives to the States) of using the last four digits of the SSN to verify the identity of an
individual registering to vote.


See Appendix F for concerns expressed by House committee members regarding HAVA requirements
and its impact on eligible voters
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M tter for Co sid r tio
Based on our review of SSA's HAVV matching criteria and verification responses, SSA
did not always provide the States with accurate verification responses because of the
limitation of using the last four digits of the SSN to match data to its records. Since SSA
is mandated to use the last four digits of the SSN, the HAVV program provided the
States with responses that may have prevented eligible individuals from registering to
vote and allowed ineligible individuals to vote. Given that the HAVV verification
responses are used as part of the process to approve or deny an applicant's right to
vote, SSA should consider working with the States to develop an acceptable level of
false negative or false positive verification responses for HAVV that would provide
assurance to the States of the reliability of the data.


Furthermore, SSA should continue to work with the EAC to allow the EAC to provide the
Congress with the mandated report. As part of this process, the Agency should ensure
that the EAC is aware of the limitations and potential risks (risk of providing a high rate
of false positives or false negatives to the States) of using the last four digits of the SSN
to verify the identity of an individual registering to vote.
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Acro ny s


BSQ


l3H8


l3oB


EAC


EIN


EIF


FY


HAVA


HAVV


I EA


MADAM


MVA


Pub. L. No.


SSA


SSNVS


SSGLV


TNC


American Association of Motor Vehicle Administrators


Business Services Online


Department of Homeland Security


Date of Birth


Election Assistance Commission


Employer identification Number


Employer Identification File


Fiscal Year


Help AITleflCB Vote Act of 2002


Help America Vote Verification


Information Exchange Agreement


Master l3ata Access Method


Motor Vehicle Administration


Personal Identification Number


Public Law Number


Social Security Administration


Social Security Number


Social Security Number Verification Service


Social Security Gnline Verification


Tentative Nonconflrmatlon
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Scope nd Methodology


To accomplish our objective, we:


Reviewed pertinent sections of the Social Security Administration's (SSA) policies
and procedures as well as other relevant Federal laws and regulations.


Reviewed Office of the inspector General reports, Government Accountability Office
reports and other relevant documents.


Obtained and analyzed Help America Vote Verification (HAVV) transactions
processed in Fiscal Year (FY) 2008.


I Obtained and reviewed FY 2008 management information reports for the HAVV,
E-Verify, Social Security Number Verification Service (SSNVS), and Social Security
Online Verification (SSGLV).


Obtained and analyzed the matching criteria SSA uses for the following verification
programs: HA~, E-Verify, SSNVS, and SSGLV.


Spoke with staff from SSA and the Election Assistance Commission to gain a better
understanding of the He/p America Vote Act of 2002 requirements.


Because of time constraints, we did not review the internal controls over the HAVV


program. We conducted limited testing to determine whether the data provided were
reliable for the purpose of our review. The entities audited were the Offices of Earnings,
Enumeration and Administrative Systems within the Office of the Deputy Commissioner
for Systems and Financial Policy and Operations within the Office of the Deputy
Commissioner of Operations. We performed our review in Philadelphia, Pennsylvania,
between January and March 2009 in accordance with the President's Council on
Integrity and Efficiency's'ua/ity Standards for /nspections.


In January 2009, the President's Council on Integrity and Efficiency was superseded by the Council of
the Inspectors General on Integrity and Efficiency, inspector Generai Reform Act of 2008, Pub. L. No
110-409 g 7, 5 0 S C. App 3 g 11.
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Verific tion Requests for Top 10 St t s
In Fiscal Year (FY) 2008, 41 States and territories submitted about 7.7 million
verification requests for Help America Vote Verification (HAVV) program. Of the
7.7 million verification requests, the Social Security Administration (SSA) provided a
match response for 5.3 million (69 percent) and a no-match response for 2.4 million


(31 percent). The top 10 States that submitted verification requests accounted for
approximately 85 percent of the 7.7 million transactions submitted during FY 2008. We
found that Georgia submitted the most verification requests (about 2 million), and
Nevada received the highest number of no-match responses (about 716,000), which
represented 96 percent of its total verification requests, see Table 1 below.


1 Georgia
2 Alabama
3 I Nevada


Q4 Ohio
5 Indiana~ California


7 North Carolina
8 New York


9 Pennsylvania


10 New Jersey


Total


1,956,464 1,690,773
1,037,372 910,901


744,913 28,661
741,132 450,833
415,517, 357,477
410,777


l
«8,409


395,155 320,297
337,940 243,366
262 054 189 770
205,300


i
136,332


6,606,624 +4,446,619 i


265,691
123,929
716,252
289,603


57,887
292,324


74,797
94,561
72,137
68,939


~


2,066,120 I


39
14
71
19
28
28
34


32
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Help A erica Vote Verific tion Flo ch rt


The Help America Vote Verification (HAVV) is an online program that allows
States'otor


Vehicle Administrations (MVA) to submit the required voter applicant information
for verification. The Social Security Administration (SSA) receives the verification
information from the American Association of Motor Vehicle Administrators (AAMVA),
which receives the data from each State's MVA. The entity jointly serves the interests
of all MVAs and SSA by serving as an electronic information conduit between the MVAs
and SSA. HAVV uses the last four digits of the Social Security number (SSN) to
perform the initial match against the Alphident. Then, HAVV matches the first six
characters of the first name, the first eight characters of the last name, and the month
and year of the date of birth. The resulting matched record(s) are then compared with
SSA's Numident —the repository of all issued SSNs—using the full first and last names.
Based on these matches, SSA provides verification responses to the States that
indicate the following: (1) single match alive, (2) single match deceased, (3) multiple
matches alive, (4) multiple matches deceased, (5) multiple matches mixed, (6) no
match, or (7) invalid input data, system error.


Numident


Alphident


AAMVA SSA HAVV
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Verific tion Progr ms
The Social Security Administration (SSA) has implemented several verification
programs that allow State agencies, employers, and third-party submitters to match the
names and Social Security numbers (SSN) of individuals with SSA's records. Below,
we describe (1) two verification programs offered to State Agencies-the Help America
Vote Verification (HAVV), and Social Security Online Verification (SSGLV) and (2) two
verification programs offered to employers and third-party submitters-the Social Security
Number Verification Service (SSNVS) and E-Verify


HAVV


SSA developed HAVV, which is an online program that allows States'otor Vehicle
Administrations (MVA) to verify new voter applicant" information.'AVV uses the last
four digits of the SSN to perform the initial match against the Alphident.'hen, HAVV
matches the first six characlers of the first name, the first eight characters of the last
name, and the month and year of the date of birth (l3oB). The resulting matched
record(s) are then compared with SSA's Numident —the repository of all issued SSNs-
using the full first and last names. Based on these matches, SSA provides verification
responses to the States that indicate the following: ( i) single match, (2) single match
deceased, (3) multiple matches, (4) multiple matches deceased, (5) multiple mixed,
(6) no-match, or (7) unprocessed. Forty-six States have executed reimbursable Help
American Vote Act information Exchange Agreements (IEA) with SSA.


SSOLV


SSGLV allows State MVAs to verify names and SSNs of applicants for drivers'icenses
and State identification cards. SSGLV transactions are routed to SSA through a
nationwide MVA hub organization, known as American Association of Motor Vehicle
Administrators (AAMVA). Currently, 48 States have executed reimbursable SSGLV
lEAs with SSA.


HAVV only venfies individuals who do not have a State drivers'icense or identification card


SSA receives the verification information from AAMVA, which receives the data from each State's MVA
SSA determined it was most appropriate for SSA to provide the required verification services by
interacting electronically with only one entity. The entity assists all MVAs and SSA by serving as an
electronic information conduit between them


The Alphident is a database that contains records that allow SSA to search its master file of all assigned
SSNs.
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SSNVS


SSNVS is an online program, with a batch option, that allows employers and third party
submitters to verify employees'ames and SSNs. The purpose of SSNVS is to ensure
employees'ames and SSNs match SSA's records before their wage reports are
submitted to SSA. Employers and third-parties must first register online at SSA's
Business Services Gnline (BSG) website to use this service. Following registration,
SSA will mail an activation code,'hich is a code needed to gain access to SSNVS,
directly to the company's address shown in SSA's Employer Identification File


(EIF).'nce


the registered users activate SSNVS using their personal identification number
(PIN)'nd the activation code, they can start submitting verifications. Registered users


Submit up to IQ employee names and SSNs (per screen) via the online SSNVS
ancl f'Bcelve ImfTledlate I Bsults.


Upload files containing up to 250,000 employee names and SSNs and usually
receive verification results the next government business day. This bulk


procedure allows employers to verify an entire payroll database or verify at one
time the names and SSNs of a large number of newly hired workers.


SSA will return a verification code to the employer for each employee whose information
does not match SSA's record. In addition to the verification code, SSA provides a death
indicator if the employee's Numident'ecord includes a date of death.


E-Verify


E-Verify, formerly known as the Basic Pilot/Employment Eligibility Verification, is a
Department of Homeland Security (DHS) program whereby participating employers
verify whether newly-hired employees are authorized to work in the United States under
lnllYllgf'at!on Iaw. SSA suppofts DHS In Gpef'atlflg this program. Employels fTlust


Before June 2, 2005, SSNVS was a pilot that was restricted to a limited number of employers.


The activation code is an alphanumeric code sent by SSA to the employer or registered PIN holder (if


self-employed) when access to certain services is requested. This code must be entered on the Activate
Access to i3SQ Service web page to enable the user to access the requested service.


The EIF is an Internal Revenue Service file that contains the Employer Identification Number of a
business and the employer name and address associated with each Employer Identification Number


The PIN is a unique value issued by SSA to the applicant at registration, which must be entered to gain
access to SSNVS.


The Numident is a record of identifying information (such as name, l3oB, date of death, mother's maiden
name, etc.) provided by the applicant on his or her Appiication for a Sociai Security Number (Form SS-5)
for an original SSN and subsequent applications for replacement SSN cards. Each record is housed in


the Numident Master File in SSN order.
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register with DHS to access E-Verify. Participating employers input information about
the new hire, including the new hire's name, DoB, SSN, and whether the new hire
claims to be a U.S. citizen or work-authorized noncitizen (for noncitizens, the DHS-
issued alien or admission number is also entered), into the E-Verify program.


The information the employer submits via E-Verify is sent to SSA to verify the name,
SSN, and DoB against SSA's Numident records. SSA also provides DHS an indication
of U.S. citizenship, as recorded in SSA records. DHS confirms the current employment-
authorization for non-citizens.


If the data input by the employer do not match the Numident, SSA sends a response to
E-Verify which, in turn, generates a message for the employer indicating there is a
discrepancy with SSA's records. This discrepancy is called an SSA Tentative
Nonconfirmation (TNC). The SSA TNC means that the information submitted by the
employer does not match SSA's records. At this stage of the process, the
nonconfirmation is tentative because the new hire may contest the SSA TNC.'o
contest an SSA TNC, the new hire must go to the SSA field office within 8 Federal
workdays to resolve the Numident discrepancy.


'n SSA TNC does not necessarily mean that the new hire is not authonzed to work in the LI S. An SSA
TNC could be generated for a U.S. citizen or a work-authorized alien as well as an undocumented
worker.


E-3
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House Committe Members Concerns
Regarding the Help Americ Vote Act of 2002
On October 28, 2008, House Judiciary Committee Chairman John Conyers, Jr., House
Administration Committee Chairman Robert Brady, and respective Subcommittee
Chairs Jerrold Nadier and Zoe Lofgren sent correspondence to each State's Secretary
of State regarding voting issues." The letters highlighted their concerns about the Help
America Vote Act (HAVA) requirements and its impact on eligible voters. Specifically,
the letter stated the following.


The Help America Vote Act (HAVA) requires states to implement statewide
voter registration databases to ensure updated and accurate registration lists.


Many problems exist with voter registration list maintenance, as most states
update registration lists against change of address lists, the Department of
Motor Vehicles records, the Social Security Administration records, and death
and felon records, for example. Rigid matching requirements often result in


erroneous removal of otherwise legitimate voters for clerical errors or incorrect
information, misspellings, and hyphenated names, when processing voter
registration data. There are reports that some of the new state registration
systems are removing voters when discrepancies surface between their
registration information and other official records, often because of errors
outside voters'ontrol.


State Preparation for the 2008 Election, Letter to the Honorable Max Maxfield, Secretary of State of
VVyoming, co-signed by John Conyel 8, Ji', Chall man Qf the Judicial y Committee; Robel t Brady,
Chairman of the House Administration Committee; Jerrold Naddler, Chairman of the Subcommittee on the
Constitution, Civil Rights and Civil Liberties; and Zoe Lofgren, Chairwoman of the Subcommittee on


Elections, October 28, 2008.


Pub L. No. 107-252 g 303, 42 U.S.C. gg 15483, 405(r)(8)


Case 1:18-cv-04727-ELR   Document 1-1   Filed 10/11/18   Page 22 of 23







OIG Contacts nd St ff Ackno ledgments


DIG Contacts


Cylinda McCloud-Keal, Director


Carol Madonna, Audit Manager


ln addition to those named above:


Vlrglnla Har ada, Auditor-ln-Charge


For additional copies of this report, please visit our web site at
~.sociaisecurit . ovloi or contact the Office of the inspector General's Public
Affairs Staff Assistant at (410) 965-4518. Refer to Common Identification Number
A-03-09-291 I 5.
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July 18, 2018 
 
Via email and regular mail 
 
Honorable Brian P. Kemp 
Secretary of State  
Georgia Department of Sate 
214 State Capitol  
Atlanta, GA 30334 
Attention: Ryan Germany, General Counsel  
 
Re:  Non-compliance with Section 8 of the National Voter Registration Act of 


1993 (52 U.S.C. § 20507, 20510(b)(2)(NVRA)) 
 
Dear Secretary Kemp: 
 
We write to you on behalf of the Georgia Coalition for the People’s Agenda, Inc. 
(“GCPA”), Asian Americans Advancing Justice – Atlanta, Inc. (“Advancing 
Justice – Atlanta”), ProGeorgia State Table, Inc. (“ProGeorgia”), Georgia State 
Conference of the NAACP (“GA NAACP”), Georgia Association of Latino 
Elected Officials, Inc. (“GALEO”) and New Georgia Project, Inc. (“NGP”), their 
respective members and/or affiliates, and others similarly situated, to notify 
you that the enactment and implementation of the voter registration 
provisions of Georgia Act 250 (House Bill 268) (2017) (“HB 268”), as it amended 
O.C.G.A. § 21-2-220.1, violate Section 8 of the National Voter Registration Act 
of 1993 (“NVRA”), 52 U.S.C. § 20507. 
 


Section 8 of the National Voter Registration Act 
 
Section 8 of the NVRA provides as follows: 


 
In the administration of voter registration for elections for 
Federal office, each State shall— 


 
(1) ensure that any eligible applicant is registered to vote 
in an election- 


 
… 
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(B) in the case of registration by mail under section 20505 of this 
title, if the valid voter registration form of the applicant is 
postmarked not later than the lesser of 30 days, or the period 
provided by State law, before the date of the election; 
 
(C) in the case of registration at a voter registration agency, if the 
valid voter registration form of the applicant is accepted at the 
voter registration agency not later than the lesser of 30 days, or 
the period provided by State law, before the date of the election; 
and 
 
(D) in any other case, if the valid voter registration form of the 
applicant is received by the appropriate State election official not 
later than the lesser of 30 days, or the period provided by State 
law, before the date of the election…..” 
 


52 U.S.C. § 20507(a)(1) (emphasis added). 
 
Section 8 of the NVRA also provides that: 
 


“Any State program or activity to protect the integrity of the 
electoral process by ensuring the maintenance of an accurate and 
current voter registration roll for elections for Federal office 
 
(1) shall be uniform, nondiscriminatory, and in compliance with 
the Voting Rights Act of 1965 (42 U.S.C. 1973 et seq.)….” 
 


52 U.S.C. § 20507(b)(1).  
 


Georgia’s Exact Match Protocol Violates Section 8 
 
It has come to our attention that as a result of the enactment and 
implementation of O.C.G.A. § 21-2-220.1, the State of Georgia, your office and 
County registrars are failing to ensure that eligible Georgia voter registration 
applicants who submit complete and accurate voter registration forms are 
registered to vote in violation of Section 8 of the NVRA.  
 
Specifically, as a result of your enforcement of O.C.G.A. § 21-2-220.1, voter 
registration applicants are flagged and placed in “pending” status if the 
information on their voter registration form does not exactly match similar 
personal information in the Georgia Department of Driver Services (DDS) 
database or the Social Security Administration Help America Voter 
Verification (SSA HAVV) databases. If voters do not cure this “no-match,” they 
are removed from the registration rolls after 26 months. This “exact match” 
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protocol is not used in most other states because of its extraordinarily high 
error rate. By employing the demonstrably flawed “exact match” protocol as 
part of the voter registration process, the State of Georgia, your office and 
Country registrars have prevented, and will continue to prevent, eligible 
Georgia citizens from becoming fully registered voters in violation of Section 8 
of the NVRA. 
 
All relevant parties, including your office, have been on actual notice since at 
least 2009 that the “exact match” voter registration protocol—first introduced 
as an administrative policy by your office in 2009 and now enforced through 
O.C.G.A. § 21-2-220.1—produces a high volume of “no-match” results, even 
when eligible applicants have submitted entirely accurate information on their 
voter registration forms. This often occurs through no fault of the applicant. 
For example, any time there is a data entry error in the transfer of information 
from paper voter registration applications to the state’s electronic voter 
registration system or in the entry of applicants’ personal information in the 
DDS or SSA HAVV databases, there will be a “no-match.”  
 
These problems are endemic to the SSA HAVV system. As you are aware, the 
Social Security Administration’s Inspector General published a report 
identifying serious flaws with the SSA HAVV verification system that have 
produced large numbers of false “no-matches” and inconsistent verification 
results.  See, Audit Report No. A-03-09-29115, Office of the Inspector General 
of the Social Security Administration, “Quick Response Evaluation: Accuracy 
of the Help America Vote Verification Program Responses,” June 2009. The 
SSA Inspector General’s report warned states that the high no-match response 
rate and the inconsistent verification responses limited its usefulness in the 
voter registration process: 
 


We believe the high no-match response rate and the inconsistent 
verification responses can be attributed to the lack of (1) a unique 
identifier (full SSN), (2) flexible matching criteria, and (3) testing 
to assess the accuracy of the verification responses. Because of the 
limitations of the matching criteria established by the legislation, 
the HAVV program may indicate a no-match when a match does 
in fact exist in SSA records. . . . [T]he high no-match response rate 
and the inconsistent verification responses could hinder the 
States’ ability to determine whether applicants should be allowed 
to vote. 
 


Id. at 4.  
 
Despite being on notice of the high “no-match” rates, inconsistent verification 
responses and other serious flaws with the SSA HAVV verification system, the 
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Georgia General Assembly nevertheless enacted HB 268 into law.  The bill 
requires that the SSA HAVV system be employed to “verify” applicants who 
provide the last four digits of their Social Security number on their registration 
forms. Moreover, it appears that the problems with the SSA HAVV system are 
exacerbated by your office’s use of a similarly flawed “exact match” protocol for 
verifying applicants against the DDS database. 
 
As you are also aware, the “exact match” verification process 
disproportionately prevented tens of thousands of eligible African-American, 
Latino-American and Asian-American Georgia citizens from successfully 
completing the voter registration process between 2010 and 2016 because of 
inherent deficiencies in the “exact match” verification protocol.  See, GA 
NAACP v. Kemp, 2:16cv219-WCO. 
 
As noted in a recent article by Reuters, the “exact match” verification protocol 
continues to disproportionately and negatively impact minority applicants.  
See Tim Reid & Grant Smith, “Missing hyphens will make it hard for some 
people to vote in U.S. election,” https://www.reuters.com/article/us-usa-
election-laws-insight/missing-hyphens-will-make-it-hard-for-some-people-to-
vote-in-u-s-election-idUSKBN1HI1PX. Thus, the “exact match” verification 
process also violates 52 U.S.C. § 20507(b)(1) because it lacks uniformity and 
operates in a discriminatory manner. For those reasons, it also runs afoul of 
the Voting Rights Act of 1965. 
 


Processing of Naturalized Citizens Registration Violates Section 8 
 
In addition to the overall flaws in the “exact match” protocol, current practice 
raises additional concerns under the NVRA with respect to naturalized 
citizens. As you are aware, eligible Georgia citizens are frequently identified 
as non-citizens through the “exact match” process when their voter registration 
data is matched against GA DDS records. This often occurs because, among 
other reasons, GA DDS records are not automatically updated to reflect when 
a green card-holder or other non-citizen with a Georgia driver’s license becomes 
a naturalized U.S. citizen.  
 
Many naturalized citizens receive assistance when registering to vote at 
naturalization ceremonies in Georgia and regularly include copies of their 
naturalization certificates with proof of their identity when they submit voter 
registration applications. Unfortunately, however, it appears that many of 
these individuals are placed into “pending” status because of a “no-match” even 
when they already provided proof of citizenship with their original application. 
As a result of this “pending” status, they are subject to purging after 26 
months. This procedure is not required by the statute, confuses applicants, and 
violates Section 8 of the NVRA.  
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Enforcement of HB 268 Must Be Changed to Protect Voters 


 
Ultimately, HB 268 was enacted without sufficient safeguards to prevent 
unduly burdening eligible voter registration applicants or the cancellation of 
complete and accurate registration applications.  
 
Please be advised that this letter serves as written notice pursuant to 52 U.S.C. 
§ 205010(b)(3) that if the continuing violations of Section 8 are not corrected 
immediately, the aforementioned civic engagement and civil rights 
organizations may take legal action to enforce the NVRA.  In the event that 
litigation becomes necessary, the organizations may consider additional legal 
claims under Section 2 of the Voting Rights Act of 1965, the Civil Rights Act of 
1964, and the United States Constitution. 
 
We hope, of course, that litigation will not become necessary and that a solution 
will be reached swiftly. Please contact us as soon as possible to discuss a 
possible resolution to this matter.  
 
Sincerely, 
 
 
Lawyers’ Committee for Civil Rights Under Law 
 
By 
      s/ Julie M. Houk1  
      Senior Special Counsel 
      Voting Rights Project 
      Lawyers’ Committee for Civil Rights Under Law 
      1401 New York Avenue NW, Suite 400 
      Washington, DC 20005 
      Email: jhouk@lawyerscommittee.org 
      Telephone: 202.662.8391 
 
Campaign Legal Center 
 
By 
      s/ Danielle Lang 
      Senior Legal Counsel, Voting Rights & Redistricting 


Campaign Legal Center 
1411 K St. NW Suite 1400 
Washington, DC 20002 


                                                        
1 Admitted to practice law in the District of Columbia, California, New Hampshire, 
Massachusetts and Illinois (Registered voluntarily inactive in Illinois). 
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Email: dlang@campaignlegalcenter.org 
Telephone: 202-856-7911 


  
Asian Americans Advancing Justice – Atlanta, Inc. 
 
By 
     s/ Phi Nguyen 


Litigation Director 
Asian Americans Advancing Justice – Atlanta  
5680 Oakbrook Parkway, Suite 148 
Norcross, Georgia 30093 
Email: pnguyen@advancingjustice-atlanta.org 
Telephone:  770-818-6147 


 
Hughes Hubbard and Reed LLP 
 
By 
       s/ Vilia B. Hayes 
      Hughes Hubbard & Reed LLP 
      One Battery Park Plaza 
      New York, NY 10004 
      Email: vilia.hayes@hugheshubbard.com 
      Telephone 212-837-6839  
 
The Law Office of Bryan L. Sells LLC 
 
By 
      s/ Bryan L. Sells 
      The Law Office of Bryan L. Sells, LLC 
      PO Box 5493 
      Atlanta, Georgia 31107-0493 
      Telephone: (404) 480-4212 
      Email: bryan@bryansellslaw.com 
       
 
cc:  Georgia Attorney General’s Office 
  


Clayton County Board of Elections and Registration 
Dorothy Foster Hall, Chair 
Jonesboro Historical Courthouse, Main Floor 
121 South McDonough Street 
Jonesboro, GA 30236 
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DeKalb County Board of Registration and Elections 
Samuel Tillman, Chairman 
4380 Memorial Drive, Suite 300 
Decatur, GA 30032-1239 
 
Fulton County Board of Registration and Elections 
Ms. Mary Carole Cooney, Chairperson 
130 Peachtree St. SW 
Suite 2186 
Atlanta, GA 30303 
 
Gwinnett County Board of Registration and Elections 
Stephen Day, Chairman 
75 Langley Drive 
Lawrenceville, GA 30046 
 
Hall County Board of Elections and Voter Registration 
Dr. Tom Smiley, Chairman 
P.O. Drawer 1435 
Gainesville, GA 30503 
 


 


Case 1:18-cv-04727-ELR   Document 1-2   Filed 10/11/18   Page 7 of 7







JS44 (Rev. 6/2017 NDGA) CIVIL COVER SHEET
The JS44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as provided by
local rules of court.  This form is required for the use of the Clerk of Court for the purpose of initiating the civil docket record.  (SEE INSTRUCTIONS ATTACHED)


I. (a) PLAINTIFF(S) DEFENDANT(S)


(b) COUNTY OF RESIDENCE OF FIRST LISTED COUNTY OF RESIDENCE OF FIRST LISTED
PLAINTIFF DEFENDANT


(EXCEPT IN U.S. PLAINTIFF CASES)          (IN  U.S. PLAINTIFF CASES ONLY)


NOTE:  IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE TRACT OF  LAND
INVOLVED


(c) ATTORNEYS (FIRM NAME, ADDRESS, TELEPHONE NUMBER, AND ATTORNEYS  (IF KNOWN)
                  E-MAIL ADDRESS)


II. BASIS OF JURISDICTION III. CITIZENSHIP OF PRINCIPAL PARTIES
(PLACE AN “X” IN ONE BOX ONLY) (PLACE AN “X” IN ONE BOX FOR PLAINTIFF AND ONE BOX FOR DEFENDANT)


(FOR  DIVERSITY CASES ONLY)


           PLF          DEF PLF           DEF    


       1  U.S. GOVERNMENT 3  FEDERAL QUESTION 1 1   CITIZEN OF THIS STATE 4 4       INCORPORATED OR PRINCIPAL 
           PLAINTIFF (U.S. GOVERNMENT NOT A PARTY)              PLACE OF BUSINESS IN THIS STATE


       2  U.S. GOVERNMENT 4  DIVERSITY 2 2    CITIZEN OF ANOTHER STATE         5 5       INCORPORATED AND PRINCIPAL
           DEFENDANT (INDICATE CITIZENSHIP OF PARTIES PLACE OF BUSINESS IN ANOTHER STATE              


IN ITEM III)
3 3    CITIZEN OR SUBJECT OF A              6     6       FOREIGN NATION


FOREIGN COUNTRY  


IV. ORIGIN  (PLACE AN “X “IN ONE BOX ONLY)
TRANSFERRED FROM MULTIDISTRICT            APPEAL TO DISTRICT JUDGE


    1 ORIGINAL 2  REMOVED FROM            3 REMANDED FROM             4 REINSTATED OR           5 ANOTHER DISTRICT 6 LITIGATION -              7  FROM MAGISTRATE JUDGE
PROCEEDING              STATE COURT APPELLATE COURT              REOPENED  (Specify District) TRANSFER JUDGMENT


MULTIDISTRICT
              8 LITIGATION -            


DIRECT FILE


V. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE -  DO NOT CITE
JURISDICTIONAL STATUTES UNLESS DIVERSITY)


(IF COMPLEX, CHECK REASON BELOW)


1. Unusually large number of parties. 6. Problems locating or preserving evidence


2. Unusually large number of claims or defenses. 7. Pending parallel investigations or actions by government.


3. Factual issues are exceptionally complex 8. Multiple use of experts.


4. Greater than normal volume of evidence. 9. Need for discovery outside United States boundaries.


5. Extended discovery period is needed. 10. Existence of highly technical issues and proof.


CONTINUED ON REVERSE
FOR OFFICE USE ONLY 


RECEIPT # AMOUNT  $  APPLYING IFP  MAG. JUDGE (IFP) ______________________


JUDGE MAG. JUDGE NATURE OF SUIT             CAUSE OF ACTION______________________
(Referral)


Case 1:18-cv-04727-ELR   Document 1-3   Filed 10/11/18   Page 1 of 4







VI. NATURE OF SUIT (PLACE AN “X” IN ONE BOX ONLY)


CONTRACT - "0" MONTHS DISCOVERY TRACK
150 RECOVERY OF OVERPAYMENT &  
         ENFORCEMENT OF JUDGMENT
152 RECOVERY OF DEFAULTED STUDENT
        LOANS (Excl. Veterans)
153 RECOVERY OF OVERPAYMENT OF 
        VETERAN'S BENEFITS


CONTRACT - "4" MONTHS DISCOVERY TRACK
110 INSURANCE
120 MARINE
130 MILLER ACT
140 NEGOTIABLE INSTRUMENT
151 MEDICARE ACT
160 STOCKHOLDERS' SUITS
190 OTHER CONTRACT
195 CONTRACT PRODUCT LIABILITY
196 FRANCHISE


REAL PROPERTY - "4" MONTHS DISCOVERY
TRACK


210 LAND CONDEMNATION
220 FORECLOSURE
230 RENT LEASE & EJECTMENT
240 TORTS TO LAND
245 TORT PRODUCT LIABILITY
290 ALL OTHER REAL PROPERTY


TORTS - PERSONAL INJURY - "4" MONTHS
DISCOVERY TRACK


310 AIRPLANE
315 AIRPLANE PRODUCT LIABILITY
320 ASSAULT, LIBEL & SLANDER
330 FEDERAL EMPLOYERS' LIABILITY
340 MARINE
345 MARINE PRODUCT LIABILITY
350 MOTOR VEHICLE
355 MOTOR VEHICLE PRODUCT LIABILITY
360 OTHER PERSONAL INJURY
362 PERSONAL INJURY - MEDICAL
       MALPRACTICE
365 PERSONAL INJURY - PRODUCT LIABILITY   
367 PERSONAL INJURY - HEALTH CARE/


   PHARMACEUTICAL PRODUCT LIABILITY
368 ASBESTOS PERSONAL INJURY PRODUCT          


   LIABILITY


TORTS - PERSONAL PROPERTY - "4" MONTHS
DISCOVERY TRACK


370 OTHER FRAUD
371 TRUTH IN LENDING
380 OTHER PERSONAL PROPERTY DAMAGE       
385 PROPERTY DAMAGE PRODUCT LIABILITY   


BANKRUPTCY - "0" MONTHS DISCOVERY TRACK
422 APPEAL 28 USC 158
423 WITHDRAWAL 28 USC 157


CIVIL RIGHTS - "4" MONTHS DISCOVERY TRACK
440 OTHER CIVIL RIGHTS
441 VOTING
442 EMPLOYMENT
443 HOUSING/ ACCOMMODATIONS
445 AMERICANS with DISABILITIES -  Employment 
446 AMERICANS with DISABILITIES -  Other
448 EDUCATION 


IMMIGRATION - "0" MONTHS DISCOVERY TRACK
462 NATURALIZATION APPLICATION
465 OTHER IMMIGRATION ACTIONS


PRISONER PETITIONS - "0" MONTHS DISCOVERY
TRACK


463 HABEAS CORPUS- Alien Detainee
510 MOTIONS TO VACATE SENTENCE
530 HABEAS CORPUS
535 HABEAS CORPUS DEATH PENALTY
540 MANDAMUS & OTHER
550 CIVIL RIGHTS - Filed Pro se
555 PRISON CONDITION(S) - Filed Pro se
560 CIVIL DETAINEE: CONDITIONS OF
       CONFINEMENT


PRISONER PETITIONS - "4" MONTHS DISCOVERY
TRACK


550 CIVIL RIGHTS - Filed by Counsel
555 PRISON CONDITION(S) - Filed by Counsel


FORFEITURE/PENALTY - "4" MONTHS DISCOVERY
TRACK


625 DRUG RELATED SEIZURE OF PROPERTY
         21 USC 881
690 OTHER


LABOR - "4" MONTHS DISCOVERY TRACK
710 FAIR LABOR STANDARDS ACT
720 LABOR/MGMT. RELATIONS
740 RAILWAY LABOR ACT
751 FAMILY and MEDICAL LEAVE ACT
790 OTHER LABOR LITIGATION
791 EMPL. RET. INC. SECURITY ACT


PROPERTY RIGHTS - "4" MONTHS DISCOVERY
TRACK


820 COPYRIGHTS
840 TRADEMARK


PROPERTY RIGHTS - "8" MONTHS DISCOVERY
TRACK


SOCIAL SECURITY - "0" MONTHS DISCOVERY
TRACK


861 HIA (1395ff)
862 BLACK LUNG (923)
863 DIWC (405(g))
863 DIWW (405(g))
864 SSID TITLE XVI
865 RSI (405(g))


FEDERAL TAX SUITS - "4" MONTHS DISCOVERY
TRACK


870 TAXES (U.S. Plaintiff or Defendant)
871 IRS - THIRD PARTY 26 USC 7609


OTHER STATUTES - "4" MONTHS DISCOVERY
TRACK


375 FALSE CLAIMS ACT
376 Qui Tam  31 USC 3729(a)
400 STATE REAPPORTIONMENT
430 BANKS AND BANKING
450 COMMERCE/ICC RATES/ETC.
460 DEPORTATION
470 RACKETEER INFLUENCED AND CORRUPT           


   ORGANIZATIONS
480 CONSUMER CREDIT
490 CABLE/SATELLITE TV
890 OTHER STATUTORY ACTIONS
891 AGRICULTURAL ACTS
893 ENVIRONMENTAL MATTERS
895 FREEDOM OF INFORMATION ACT
899 ADMINISTRATIVE PROCEDURES ACT /


   REVIEW OR APPEAL OF AGENCY DECISION
950 CONSTITUTIONALITY OF STATE STATUTES


OTHER STATUTES - "8" MONTHS DISCOVERY
TRACK


410 ANTITRUST
850 SECURITIES / COMMODITIES / EXCHANGE


OTHER STATUTES - “0" MONTHS DISCOVERY
TRACK


896   ARBITRATION 
(Confirm / Vacate / Order / Modify)


* PLEASE NOTE DISCOVERY
TRACK FOR EACH CASE TYPE.
SEE LOCAL RULE 26.3


VII. REQUESTED IN COMPLAINT:
                                                                                                                                                                                                        
            CHECK IF CLASS ACTION UNDER F.R.Civ.P. 23 DEMAND $_____________________________
                                                                                                                               
JURY DEMAND        YES         NO  (CHECK YES ONLY IF DEMANDED IN COMPLAINT)


VIII. RELATED/REFILED CASE(S) IF ANY
                                                                                                                                                                 JUDGE_______________________________ DOCKET NO._______________________


CIVIL CASES ARE DEEMED RELATED IF THE PENDING CASE INVOLVES:  (CHECK APPROPRIATE BOX)


1. PROPERTY INCLUDED IN AN EARLIER NUMBERED PENDING SUIT.
2. SAME ISSUE OF FACT OR ARISES OUT OF THE SAME EVENT OR TRANSACTION INCLUDED IN AN EARLIER NUMBERED PENDING SUIT.
3. VALIDITY OR INFRINGEMENT OF THE SAME PATENT, COPYRIGHT OR TRADEMARK INCLUDED IN AN EARLIER NUMBERED PENDING SUIT.
4. APPEALS ARISING OUT OF THE SAME BANKRUPTCY CASE AND ANY CASE RELATED THERETO WHICH HAVE BEEN DECIDED BY THE SAME


BANKRUPTCY JUDGE.
5. REPETITIVE CASES FILED BY PRO SE LITIGANTS.
6. COMPANION OR RELATED CASE TO CASE(S) BEING SIMULTANEOUSLY FILED (INCLUDE ABBREVIATED STYLE OF OTHER CASE(S)):


7. EITHER SAME OR ALL OF THE PARTIES AND ISSUES IN THIS CASE WERE PREVIOUSLY INVOLVED IN CASE NO.          , WHICH WAS
DISMISSED.  This case          IS      IS NOT (check one box) SUBSTANTIALLY THE SAME CASE. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Alvin . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2.      I am a resident of Clayton County in Georgia and my residence address is 


, Georgia . 


3. I voted early on October 12, 2020, at the South Clayton Recreation center in 


McDonough.  It was my second time voting at this location, and I went to the 


polling place with my friend, who is 81 years old.  


4. We arrived at the polling place at 8:30 a.m., and we waited until 2:00 p.m. to 


cast our vote. 


5. There was no place to sit while waiting in line.  Even though my friend is 81 


and I am 66, we were not told that we could wait in a shorter line for elderly 


voters.  There was a gym attached to the polling place, and the polling place 


could have used the gym’s bleachers or provided seating in the gym.   


6. There were approximately 1,000 people in line to vote when we arrived.  The 


line extended outside the polling place, and I needed to use my umbrella 


when it started raining.  I got hungry, and I left to get some food for myself 


and three other people in line while my friend held my place. 


7. I saw approximately 12 people leave the line while we were waiting.  







 


 


8. For the most part, voters practiced social distancing in line, and all the voters 


and poll workers wore masks or face shields. I did not see any hand sanitizer 


in use.  


9. I believe voting is the most important thing you can do as an American to 


have a say in who is running the country on your behalf.  


10.  I had also voted at this location on May 18 of this year.  There was an older 


woman in line ahead of me.  I had brought a folding chair with me, and I let 


her use it.  There were six chairs in the voting room, and they were not in use.   


I also had an issue voting for the May 2020 election because I was listed as 


having requested an absentee ballot.  I never requested one, and I had to sign 


a paper saying so.  I was at the polling place for about an hour, from 8:00 


a.m. to 9:00 a.m. 


11.  As a black person, I want to acknowledge and honor those who came before 


me so that I had the right to vote.  I am a 24-year veteran of the United States 


Air Force. I have been in harm’s way for my country.  During my time in the 


Air Force, it was always stressed that we should vote, not just for ourselves, 


but for everyone else in our country.  I also vote because, I have had a good 


life and rewarding career, and I want to ensure that those who come after me 


have the same opportunities I’ve had.  







 


 


12.  I registered to vote shortly after I joined the Air Force at 18 years of age, and 


I have been voting in Georgia for 24 years.  


13.  While I did not like the long line and wait time, I will not be discouraged 


from voting. 


14.  In the future, I will bring a chair, a coke, and something to eat.  I will wait in 


line as long as I have to in order to vote.  


15.      I give this Declaration freely, without coercion, and without any 


expectation of compensation or other reward. 


16.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


17.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ______ __________ 
    ALVIN  
 


    ______________________ 
    DATE 
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·1· · · ·A· · Not talking about these things?· I'm not


·2· sure I understand what you're asking.


·3· · · ·Q· · I'm going to take this in bite-size


·4· pieces.· So that's really what I'm trying to do.· So


·5· I want to exclude from this question whether there


·6· have been any changes to policies or practices other


·7· than might have been made with respect to voting


·8· machines or --


·9· · · ·A· · Other than voting machines?


10· · · ·Q· · -- and provisional ballots.


11· · · · · · Yes.· And provisional ballots.· Other than


12· those two things.


13· · · ·A· · Okay.· Well, first of all, we don't


14· provide provisional ballots to the counties.· The


15· Secretary of State's Office, center of election


16· system, provides the database for the counties to


17· create their ballots, whether it's absentee,


18· provisional, and the counties are solely responsible


19· for obtaining their own provisional ballots.


20· · · · · · So we don't provide any provisional


21· ballots to the counties.


22· · · · · · As far as the equipment, we've made a lot


23· of plans and have executed on a lot of them since


24· 2018 regarding new equipment, in terms of


25· purchasing, going through an RFP process, signing a







·1· contract with Dominion Voting Systems, and we're in


·2· the process, as we speak, of importing 33 -- about


·3· 33,000 new touch screen voting machines into the


·4· state, along with printers, electronic poll books,


·5· poll pads, scanners, and other associated -- I'm


·6· sorry.· Associated things like memory cards, paper


·7· -- privacy screens.


·8· · · · · · All that stuff, basically an entirely new


·9· voting system, is being obtained by the state and is


10· being sent out to the counties, in addition to


11· getting back all of their old voting equipment that


12· they've had for 17 years.


13· · · ·Q· · All right.· Now, other than what you've


14· described with respect to provisional ballots and


15· voting machines, and putting aside the subject of


16· provisional ballots and voting machines, has the


17· Secretary of State made any changes to its practices


18· or policies with respect to furnishing counties with


19· any other tools for elections?


20· · · ·A· · Well, I guess some other things that are


21· new since 2018 would be membership in ERIC, the


22· Electronic Registration Information Center.· That's


23· something that we're in the near final stages of


24· finishing the whole data exchange and finalizing


25· that process.· So that has not happened yet but







·1· statewide annual conference that occurred recently,


·2· correct?


·3· · · ·A· · Yes, ma'am.


·4· · · ·Q· · -- were there materials prepared for that


·5· conference?


·6· · · ·A· · Yes.


·7· · · ·Q· · Were there training materials?


·8· · · ·A· · Yes.


·9· · · ·Q· · Were there presentations?


10· · · ·A· · Yes.· I say training materials and


11· presentations.· I kind of use those -- they're a


12· little bit of both.


13· · · ·Q· · You mentioned that The Secretary of


14· State's Office had purchased approximately 33,000


15· voting machines, correct?


16· · · ·A· · Yes, ma'am.


17· · · ·Q· · How are those voting machines being


18· allocated to the counties?


19· · · ·A· · The general principle behind that is to


20· try to replicate what counties have been using with


21· the, with the old system.· The numbers don't always,


22· don't always reflect that for a couple reasons.


23· One, there are some counties that have shrunk in


24· terms of registered voters and have had old


25· equipment that they've not used, and there are other







·1· counties that certainly have gained voters and need


·2· more equipment than what they currently have.


·3· · · · · · Another factor in that is that with these


·4· new ballot marking devices, you can use them in


·5· advanced voting and on election day, whereas with


·6· the old DREs, if you used them for advanced voting,


·7· even if they had no votes on them, you could not use


·8· them on Election Day.


·9· · · · · · So that factors in a little bit.· That


10· actually makes a smaller number actually more


11· valuable to the counties.


12· · · · · · But our goal was to have every county at


13· least at or beyond where they were with the previous


14· voting system.


15· · · · · · You know, we eventually came down to a


16· ratio.· I believe the ratio is about one -- I'm


17· sorry -- about 200 -- one voting machine per about


18· 225 registered voters in a county.· I don't know


19· that that will be a million percent true a 100


20· percent of the time, but generally that's what the


21· allocation came down to.


22· · · ·Q· · For Fulton County and the other


23· metropolitan counties in Georgia, where wait times


24· of more than 30 minutes occurred in the 2018


25· elections and 2016 elections, is the Secretary of
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Document: O.C.G.A. § 21-2-30


O.C.G.A. § 21-2-30


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 2. SUPERVISORY BOARDS AND OFFICERS PART 1.


STATE ELECTION BOARD, COUNTY BOARD OF ELECTIONS, AND COUNTY BOARD OF


ELECTIONS AND REGISTRATION SUBPART 1. STATE ELECTION BOARD


§ 21-2-30. Creation; composition; election of chairperson, terms of service;
vacancies; quorum; seal and bylaws; meetings


(a) There is created a state board to be known as the State Election Board, to be composed of a


chairperson elected by the General Assembly, an elector to be elected by a majority vote of the Senate of


the General Assembly at its regular session held in each odd-numbered year, an elector to be elected by


a majority vote of the House of Representatives of the General Assembly at its regular session held in


each odd-numbered year, and a member of each political party to be nominated and appointed in the


manner provided in this Code section. No person while a member of the General Assembly shall serve as


a member of the board.


(a.1)


(1) The chairperson shall be elected by the General Assembly in the following manner: A joint resolution


which shall fix a definite time for the nomination and election of the chairperson may be introduced in


either branch of the General Assembly. Upon passage of the resolution by a majority vote of the


membership of the Senate and House of Representatives, it shall be the duty of the Speaker of the


House of Representatives to call for the nomination and election of the chairperson at the time specified


in the resolution, at which time the name of the qualified person receiving a majority vote of the


membership of the House of Representatives shall be transmitted to the Senate for confirmation. Upon


the qualified person's receiving a majority vote of the membership of the Senate, he or she shall be


declared the duly elected chairperson; and the Governor shall be notified of his or her election by the


Secretary of the Senate. The Governor is directed to administer the oath of office to the chairperson and
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to furnish the chairperson with a properly executed commission of office certifying his or her election.


(2) The chairperson of the board shall be nonpartisan. At no time during his or her service as


chairperson shall the chairperson actively participate in a political party organization or in the campaign


of a candidate for public office, nor shall he or she make any campaign contributions to a candidate for


public office. Furthermore, to qualify for appointment as chairperson, in the two years immediately


preceding his or her appointment, a person shall not have qualified as a partisan candidate for public


office, participated in a political party organization or the campaign of a partisan candidate for public


office, or made any campaign contributions to a partisan candidate for public office.


(3) The term of office of the chairperson shall continue until a successor is elected as provided in


paragraph (1) of this subsection. In the event of a vacancy in the position of chairperson at a time when


the General Assembly is not in session, it shall be the duty of the Governor and the Governor is


empowered and directed to appoint a chairperson possessing the qualifications as provided in this


subsection who shall serve as chairperson until the next regular session of the General Assembly, at


which time the nomination and election of a chairperson shall be held by the General Assembly as


provided in paragraph (1) of this subsection.


(b) A member elected by a house of the General Assembly shall take office on the day following the


adjournment of the regular session in which elected and shall serve for a term of two years and until his


or her successor is elected and qualified, unless sooner removed. An elected member of the board may


be removed at any time by a majority vote of the house which elected him or her. In the event a vacancy


should occur in the office of such a member of the board at a time when the General Assembly is not in


session, then the President of the Senate shall thereupon appoint an elector to fill the vacancy if the prior


incumbent of such office was elected by the Senate or appointed by the President of the Senate; and the


Speaker of the House of Representatives shall thereupon appoint an elector to fill the vacancy if the prior


incumbent of such office was elected by the House of Representatives or appointed by the Speaker of the


House of Representatives. A member appointed to fill a vacancy may be removed at any time by a


majority vote of the house whose presiding officer appointed him or her.


(c) Within 30 days after April 3, 1968, the state executive committee of each political party shall


nominate a member of its party to serve as a member of the State Election Board and, thereupon, the


Governor shall appoint such nominee as a member of the board to serve for a term of two years from the


date of the appointment and until his or her successor is elected and qualified, unless sooner removed.


Thereafter, such state executive committee shall select a nominee for such office on the board within 30


days after a vacancy occurs in such office and shall also select a nominee at least 30 days prior to the


expiration of the term of each incumbent nominated by it; and each such nominee shall be immediately


appointed by the Governor as a member of the board to serve for the unexpired term in the case of a


vacancy, and for a term of two years in the case of an expired term. Each successor, other than one


appointed to serve an unexpired term, shall serve for a term of two years; and the terms shall run


consecutively from the date of the initial gubernatorial appointment. No person shall be eligible for


nomination by such state executive committee unless he or she is an elector and a member in good
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standing of the political party of the committee. Such a member shall cease to serve on the board and


his or her office shall be abolished if and when his or her political organization shall cease to be a


"political party" as defined in Code Section 21-2-2.


(d) The Secretary of State shall be an ex officio nonvoting member of the board. Three voting members


of the board shall constitute a quorum, and no vacancy on the board shall impair the right of the quorum


to exercise all the powers and perform all the duties of the board. The board shall adopt a seal for its use


and bylaws for its own government and procedure.


(e) Meetings shall be held whenever necessary for the performance of the duties of the board on call of


the chairperson or whenever any two of its members so request. Minutes shall be kept of all meetings of


the board and a record kept of the vote of each member on all questions coming before the board. The


chairperson shall give to each member of the board prior notice of the time and place of each meeting of


the board.


(f) If any member of the board, other than the Secretary of State, shall qualify as a candidate for any


public office which is to be voted upon in any primary or election regulated by the board, that member's


position on the board shall be immediately vacated and such vacancy shall be filled in the manner


provided for filling other vacancies on the board.


History


Ga. L. 1959, p. 59, § 1; Code 1933, § 34-201, enacted by Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L.


1968, p. 862, § 1; Ga. L. 1969, p. 329, § 2; Ga. L. 1998, p. 295, § 1; Ga. L. 1999, p. 21, § 1; Ga. L.


2008, p. 781, § 1/HB 1112; Ga. L. 2021, p. 14, § 5/SB 202.
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Network Nat’l Bank, 437 F.3d 1118, 1124
(11th Cir.2006) (stating ‘‘the existence of
compensable emotional distress is relevant
to the amount of damages a plaintiff will
ultimately recover’’ in an FCRA case).
We therefore remand to the district court
to conduct this inquiry in the first instance.


B. Collins’ Willful Violation Claim


[6] Under 15 U.S.C. § 1681n(a), ‘‘[a]ny
person who willfully fails to comply with
any requirement imposed under this sub-
chapter with respect to any consumer is
liable to that consumer’’ for actual, statuto-
ry, or punitive damages.  See Harris v.
Mexican Specialty Foods, Inc., 564 F.3d
1301, 1306 (11th Cir.2009).  The Supreme
Court has held that ‘‘reckless disregard of
a requirement of FCRA would qualify as a
willful violation within the meaning of
§ 1681n(a).’’  Safeco, 551 U.S. at 71, 127
S.Ct. at 2216;  see also Harris, 564 F.3d at
1310 (‘‘A violation is ‘willful’ for the pur-
poses of the FCRA if the defendant vio-
lates the terms of the Act with knowledge
or reckless disregard for the law.’’).  ‘‘[A]
company subject to FCRA does not act in
reckless disregard of it unless the action is
not only a violation under a reasonable
reading of the statute’s terms, but shows
that the company ran a risk of violating
the law substantially greater than the risk
associated with a reading that was merely
careless.’’  Safeco, 551 U.S. at 69, 127 S.Ct.
at 2215.


[7] The district court did not err in
finding that while a jury could find Experi-
an’s reinvestigation conduct negligent, Ex-
perian’s conduct did not rise to the level of
running ‘‘a risk of violating the law sub-
stantially greater than the risk associated
with a reading that was merely careless.’’
See id.  Taking no steps other than con-
tacting only Equable with an ACDV form
regarding the disputed entry might have
been negligent, but willfulness or reckless-


ness is a higher standard that has not been
met in this case. Therefore, we affirm the
district court’s grant of summary judg-
ment on Collins’ claim that Experian will-
fully violated § 1681i(a) when reinvestigat-
ing his disputed debt.


III. CONCLUSION


We reverse the district court’s determi-
nation that third-party publication is nec-
essary in order for a consumer to be enti-
tled to actual damages under 15 U.S.C.
§ 1681i(a), and remand to the district
court to determine in the first instance
whether Collins has presented sufficient
evidence of actual damages to create a
jury question.  We affirm the district
court’s grant of summary judgment on
Collins’ claim Experian willfully violated
its duty of conducting a reasonable rein-
vestigation.


AFFIRMED IN PART, REVERSED
AND REMANDED IN PART.


,
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Fayette County Board of Education,
et al., Defendants–Appellants.


Nos. 14–11202, 14–11204.


United States Court of Appeals,
Eleventh Circuit.


Jan. 7, 2015.


Background:  Advocacy organization and
African–American registered voters
brought action alleging that at-large meth-
od of electing members of county’s board
of commissioners (BOC) and board of edu-
cation (BOE) constituted vote dilution, in
violation of Voting Rights Act. The United
States District Court for the Northern
District of Georgia, No. 3:11–cv–00123–
TCB, 950 F.Supp.2d 1294, entered sum-
mary judgment in plaintiffs’ favor, and de-
fendants appealed.


Holdings:  The Court of Appeals, Wilson,
Circuit Judge, held that:


(1) district court committed reversible er-
ror when it did not provide any notice
to BOE prior to its sua sponte entry of
summary judgment against it, and


(2) disposition of claim against BOC by
summary judgment was inappropriate.


Reversed in part, vacated in part, and
remanded.


1. Election Law O599


Violation of Voting Rights Act is es-
tablished if, based on totality of circum-
stances, it is shown that political processes
leading to nomination or election in state
or political subdivision are not equally
open to participation by members of racial
minority group in that its members have
less opportunity than other members of
electorate to participate in political process
and to elect representatives of their choice.
Voting Rights Act of 1965, § 2, 52
U.S.C.A. § 10301.


2. Election Law O614(1)
Plaintiffs must satisfy three threshold


requirements to proceed with vote dilution
claim under Voting Rights Act:  (1) minori-
ty group is sufficiently large and geo-
graphically compact to constitute majority
in single-member voting district;  (2) mi-
nority group is politically cohesive; and (3)
majority votes sufficiently as bloc to en-
able it usually to defeat minority’s pre-
ferred candidate.  Voting Rights Act of
1965, § 2, 52 U.S.C.A. § 10301.


3. Election Law O599
To establish liability for vote dilution


under Voting Rights Act, § 2 plaintiffs
must demonstrate that totality of circum-
stances results in unequal opportunity for
minority voters to participate in political
process and to elect representatives of
their choosing as compared to other mem-
bers of electorate.  Voting Rights Act of
1965, § 2, 52 U.S.C.A. § 10301.


4. Election Law O599
To establish vote dilution claim under


Voting Rights Act, discriminatory result is
all that is required;  discriminatory intent
is not necessary.  Voting Rights Act of
1965, § 2, 52 U.S.C.A. § 10301.


5. Federal Civil Procedure O2533.1
 Federal Courts O3705(3)


District court committed reversible
error, in action alleging that at-large meth-
od of electing members of county’s board
of commissioners (BOC) and board of edu-
cation (BOE) constituted vote dilution, in
violation of Voting Rights Act, when it did
not provide any notice to BOE prior to its
sua sponte entry of summary judgment
against it, even though BOE had admitted
its liability in proposed consent decree,
where BOE only admitted liability for lim-
ited purpose of settlement in attempt to
gain district court’s approval of redistrict-
ing plan negotiated between plaintiffs and
BOE.  Voting Rights Act of 1965, § 2, 52
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U.S.C.A. § 10301; Fed.Rules Civ.Proc.Rule
56(f), 28 U.S.C.A.


6. Federal Civil Procedure O2534


Disposition by summary judgment of
African-American voters’ claim that at-
large method of electing members of coun-
ty’s board of commissioners (BOC) consti-
tuted vote dilution, in violation of Voting
Rights Act, was inappropriate, even
though discovery was completed, parties
had filed cross-motions for summary judg-
ment and BOC had full notice and oppor-
tunity to make its arguments against sum-
mary judgment, where parties responded
to each respective summary judgment mo-
tion with disputes as to ‘‘undisputed’’ facts,
added ‘‘material facts’’ of their own, and
then replied with subsequent objections to
other party’s additional facts, district court
did not hold hearing on motions for sum-
mary judgment in which facts were fully
developed, parties did not stipulate to
agreed set of facts, and judgment required
district court to weigh evidence and make
credibility determinations.  Voting Rights
Act of 1965, § 2, 52 U.S.C.A. § 10301;
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.


7. Federal Civil Procedure O2470, 2556


When district court renders summary
judgment, only required finding is that
there is no genuine issue as to any materi-
al fact; if any fact issues exist, trial judge
must not make findings but is required to
deny motion and proceed to trial.  Fed.
Rules Civ.Proc.Rule 56, 28 U.S.C.A.


8. Federal Civil Procedure O2534


Cross motions for summary judgment
may be probative of nonexistence of factu-
al dispute, but this procedural posture
does not automatically empower court to
dispense with determination whether ques-


tions of material fact exist, but if both
parties proceed on same legal theory and
rely on same material facts, case is ripe for
summary judgment.  Fed.Rules Civ.Proc.
Rule 56, 28 U.S.C.A.


Leah Aden, Ryan Haygood, Natasha M.
Korgaonkar, Deuel Ross, NAACP Legal
Defense & Educational Fund, Inc., New
York, NY, Neil Bradley, American Civil
Liberties Union Foundation, Inc., Atlanta,
GA, for Plaintiffs–Appellees.


Anne Ware Lewis, Frank B. Strickland,
Bryan P. Tyson, Strickland Brockington
Lewis, LLP, David F. Walbert, David Aar-
on Weisz, Joseph Matthew Maguire, Jr.,
Larry Hugh Chesin, Parks, Chesin & Wal-
bert, P.C., Atlanta, GA, Phillip L. Hartley,
Harben, Hartley & Hawkins, LLP, Gaines-
ville, GA, for Defendants–Appellants.


Appeals from the United States District
Court for the Northern District of Geor-
gia.  D.C. Docket No. 3:11–cv–00123–TCB.


Before WILSON and ROSENBAUM,
Circuit Judges, and CONWAY,* District
Judge.


WILSON, Circuit Judge:


At the time this suit commenced, no
African–American candidate had ever been
elected to either the Fayette County
Board of Commissioners (BOC) or the
Fayette County Board of Education (BOE)
in Fayette County, Georgia.  The Georgia
State Conference of the NAACP, the Fay-
ette County Branch of the NAACP, and
ten individual African–American registered
voters residing in Fayette County (collec-
tively, Appellees) averred that Fayette
County’s at-large election system violated
Section Two (§ 2) of the Voting Rights Act


* Honorable Anne C. Conway, Chief United
States District Judge for the Middle District of


Florida, sitting by designation.
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(VRA) 1 by effectively guaranteeing that
no African–American would be able to par-
ticipate in the political process through
election to the BOC or the BOE, nor would
African–American voters be able to elect
representatives of their choice to either
entity.2  Appellees contended that a dis-
tricting plan including a single majority-
minority district would provide African–
Americans the opportunity for meaningful
political participation and the ability to
elect candidates of their choice to both
boards.


After considering cross-motions for sum-
mary judgment from Appellees and the
BOC, the court below entered summary
judgment in Appellees’ favor, finding the
at-large election method used by both the
BOC and BOE resulted in impermissible
vote dilution.3  In so doing, the district
court failed to notice the BOE that it was
considering awarding summary judgment
against it;  additionally, the court weighed


the evidence submitted by the moving par-
ties, accepting the support proffered by
Appellees and rejecting the contrary evi-
dence presented by the BOC. Thus, with-
out opining as to the correctness of the
court’s substantive conclusions, we find
that the district erred in rendering its § 2
determination on summary judgment.  We
therefore vacate and remand the district
court’s entry of summary judgment
against the BOC and the BOE for further
proceedings in accordance with this opin-
ion.4


I. PROCEDURAL BACKGROUND


Located in Northwest Georgia, Fayette
County has a population of 106,567 and a
voting-age population of 78,468, out of
which 57,766 (73.6%) voters identify as
white, and 15,247 (19.5%) identify as Afri-
can–American, according to the 2010 de-
cennial census relied on by the parties.


1. Voting Rights Act of 1965, § 2, 52 U.S.C.
§ 10301 (formerly cited as 42 U.S.C. § 1973).


2. Defendants–Appellants include the BOC and
its members in their official capacities;  the
Fayette County Board of Elections and Voter
Registration and its department head;  and
the BOE and its members in their official
capacities (collectively, Appellants).  The
BOC and the BOE appealed the district
court’s judgment separately (in Case Nos. 14–
11202 and 14–11204, respectively), but their
appeals originated from the same case in the
district court.  After reviewing the parties’
briefs and hearing oral argument from all
sides, we address both appeals together in
this opinion.


3. ‘‘Vote dilution’’ refers to the effect of elec-
tion methods that dilute the voting strength of
racial minority voters in the larger voting
population;  this constitutes a violation when
plaintiffs prove that the ‘‘electoral structure
operates to minimize or cancel out [minority
voters’] ability to elect their preferred candi-
dates.’’  See Thornburg v. Gingles, 478 U.S.
30, 47–48, 106 S.Ct. 2752, 2764–65, 92
L.Ed.2d 25 (1986) (noting that at-large voting
schemes—while not per se violative of minori-
ty voters’ rights—have long been recognized


by the Supreme Court as having the potential
to dilute minority votes).  ‘‘The theoretical
basis for this type of impairment is that where
minority and majority voters consistently pre-
fer different candidates, the majority, by vir-
tue of its numerical superiority, will regularly
defeat the choices of minority voters.’’  Id. at
48, 106 S.Ct. at 2765.


4. To the extent Appellants contest the district
court’s denial of summary judgment against
Appellees, we AFFIRM the district court’s
denial of the BOC’s motion for summary
judgment, as the BOC neither produced ‘‘af-
firmative evidence demonstrating that [the
Appellees] will be unable to prove [their] case
at trial,’’ nor showed that ‘‘there [was] an
absence of evidence’’ supporting Appellees’
case.  See United States v. Four Parcels of Real
Prop., 941 F.2d 1428, 1438 (11th Cir.1991).
To the contrary, although we remand be-
cause, among other reasons, the district court
should not have weighed the evidence on
summary judgment, the district court made
abundantly clear in its comprehensive opin-
ion that the substantial weight of that evi-
dence favored Appellees.
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The African–American population is large-
ly concentrated in the northern half of
Fayette County.  The BOC and the BOE
are governing bodies in Fayette County;
both boards are comprised of five elected
members who each serve staggered, four-
year terms.  At the time of suit, both the
BOC and the BOE used an at-large elec-
tion system to fill seats.  Candidates run-
ning for one of the seats had to reside in a
geographic district corresponding to a seat
number, but to be elected to a seat, the
candidate had to win a general election in
the county.  Consequently, to represent
the district in which he or she resided, a
candidate had to receive a majority of the
votes from the county as a whole.


Despite being the preferred candidates
of African–American voters in countywide
elections, no African–American candidates
had ever been elected to the BOC or the
BOE, regardless of the candidates’ respec-
tive qualifications or party affiliation.5


Voters’ candidate preferences in general
elections were racially polarized, with Afri-
can–American voters preferring African–
American candidates and non-African-
American voters preferring white candi-
dates.  After unsuccessfully advocating for
district voting, Appellees filed suit against
the BOE and its members, the BOC and
its members, and the Fayette County
Board of Elections and Voter Registration
and its department head.  Appellees’ sole
claim was that Fayette County’s at-large
method of electing members to the BOC
and the BOE constituted vote dilution in
violation of § 2 of the VRA.


The Appellees and the BOE immediate-
ly began settlement negotiations.  On Feb-
ruary 20, 2012, Appellees and the BOE


filed a motion for approval of a proposed
consent decree, requesting that the district
court adopt the BOE redistricting plan
contained therein (the BOE plan).  How-
ever, the BOC opposed the consent decree
and argued that (1) the remedy to which
the BOE and Appellees agreed was not
authorized by law, and (2) the district
court did not have authority to impose a
redistricting plan absent the finding of a
§ 2 violation.  Consequently, the district
court ordered the parties to brief the is-
sues and scheduled a hearing on the mat-
ter.  Prior to the hearing, on May 2, 2012,
Appellees and the BOE submitted an
amended proposed consent decree, in
which the BOE admitted that the at-large
election method of electing members vio-
lated § 2 of the VRA.


After hearing arguments from all par-
ties, the district court rejected the amend-
ed proposed consent decree, as the BOE
plan did not include the majority-minority
district required to remedy impermissible
vote dilution (instead, the BOE plan creat-
ed a district with an African–American
voting-age population of only 46.2%).  Fol-
lowing the court’s denial of the motion to
approve the amended consent decree, Ap-
pellees and the BOC proceeded to discov-
ery, with both sides taking multiple deposi-
tions.  The BOE, although receiving notice
of discovery proceedings, did not attend
depositions or otherwise participate in dis-
covery.  Meanwhile, Appellees filed a 28
U.S.C. § 1292(b) motion to certify an in-
terlocutory appeal with regard to the
court’s decision denying the BOE and Ap-
pellees’ motion to approve the consent de-
cree.


5. By way of example, in one BOC election,
three Republican candidates ran for a vacant
seat on the BOC, including two African–
American candidates—one of whom was vice-
chairman of the County Republican Party—


and one white candidate, who was a newly
registered voter.  The non-minority candidate
defeated all African–American candidates
without a runoff in the at-large election.
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At the close of discovery, the BOC and
Appellees cross-moved for summary judg-
ment (on September 13 and 14, 2012, re-
spectively).  By its own terms, Appellees’
summary-judgment motion was directed
solely against the BOC, as Appellees’
§ 1292(b) motion regarding the district
court’s denial of the proposed consent or-
der filed by Appellees and the BOE was
still pending.  Subsequently, on Septem-
ber 18, 2012, the district court entered an
order denying Appellees’ § 1292(b) motion.
On the same day, in a separate order, the
court denied a joint request for a discovery
extension previously filed by Appellees and
the BOE. Although all previously pending
motions related to the BOE were now
resolved, Appellees did not amend their
summary judgment motion to include the
BOE.


On May 21, 2013, the district court en-
tered an eighty-one-page opinion denying
the BOC summary judgment and granting
Appellees summary judgment against both
the BOC and the BOE. In the opinion, the
district court, applying the framework set
forth in Thornburg v. Gingles, determined
the at-large voting system for the BOC
and BOE elections violated § 2 of the
VRA. The district court noted that ‘‘[t]he
[BOE], having conceded the existence of
a[§ ] 2 violation, did not participate in
discovery or the current [summary judg-
ment] motions’’;  however, based on the
court’s determination and the BOE’s ‘‘ad-
mission of liability,’’ the court entered
summary judgment against the BOE as
well, ordering all parties to submit pro-
posed remedial plans for the BOC and
BOE elections.


Immediately thereafter, the BOC moved
to certify an interlocutory appeal of four
issues related to the district court’s entry
of summary judgment and to stay the case
pending appeal.  The district court denied
leave, finding that there was no ‘‘control-


ling question of law as to which there [wa]s
substantial ground for difference of opin-
ion.’’  See 28 U.S.C. § 1292(b).


After receiving the parties’ proposed re-
medial plans as ordered in its summary
judgment opinion, the district court en-
gaged an independent technical expert ad-
visor to develop an appropriate remedy for
the § 2 violation.  On January 24, 2014,
the parties received the district court’s
proposed remedial plan developed in con-
sultation with the expert advisor (the
court-drawn remedial plan) in an order
setting a hearing and requesting written
responses in opposition to the plan.  After
a hearing, the district court entered an
order:  (1) enjoining elections under at-
large voting, and (2) adopting the court-
drawn remedial plan for both the BOC and
the BOE. The district court then entered
final judgment and ordered the BOC and
the BOE to promptly implement the court-
drawn remedial plan.


This appeal ensued, in which the BOC
and the BOE appeal the district court’s
entry of summary judgment;  specifically,
the district court’s finding of a § 2 viola-
tion.  The BOE also appeals the entry of
summary judgment against it in particular,
as a non-moving, non-noticed party, and
the district court’s imposition of the court-
drawn remedial plan.


II. LEGAL FRAMEWORK


A. Nature of Claims brought under § 2
of the Voting Rights Act


[1, 2] Appellees initiated their suit un-
der § 2 of the VRA. The VRA was put in
place ‘‘to help effectuate the Fifteenth
Amendment’s guarantee that no citizen’s
right to vote shall ‘be denied or abridged
TTT on account of race, color, or previous
condition of servitude.’ ’’  Voinovich v.
Quilter, 507 U.S. 146, 152, 113 S.Ct. 1149,
1154–55, 122 L.Ed.2d 500 (1993) (alteration
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in original) (quoting U.S. Const. amend.
XV, § 1).  Specifically, § 2 of the VRA
‘‘prohibits any State or political subdivision
from imposing any electoral practice which
results in a denial or abridgement of the
right of any citizen of the United States to
vote on account of race or color.’’  Perry v.
Perez, 565 U.S. ––––, 132 S.Ct. 934, 940 n.
1, 181 L.Ed.2d 900 (2012) (per curiam)
(internal quotation marks omitted).  Thus,
a § 2 violation is established:


[I]f, based on the totality of circum-
stances, it is shown that the political
processes leading to nomination or elec-
tion in the State or political subdivision
are not equally open to participation by
members of [a racial minority group]
TTT in that its members have less oppor-
tunity than other members of the
electorate to participate in the political
process and to elect representatives of
their choice.


Gingles, 478 U.S. at 36, 106 S.Ct. at 2759
(internal quotation marks omitted).  Un-
der the framework set forth by the Su-
preme Court in Gingles, the seminal § 2
case, plaintiffs must satisfy three threshold
requirements to proceed with a vote dilu-
tion claim:  (1) the minority group is ‘‘suffi-
ciently large and geographically compact
to constitute a majority in a single-member
[voting] district’’;  (2) the minority group is
‘‘politically cohesive,’’ and (3) that the ‘‘ma-
jority votes sufficiently as a bloc to enable
it TTT usually to defeat the minority’s pre-
ferred candidate.’’  See id. at 49–51, 106
S.Ct. at 2766–67.


[3] The three Gingles requirements
are necessary preconditions, intended ‘‘to
help courts determine which claims could
meet the totality-of-the-circumstances
standard for a § 2 violation.’’  Bartlett v.
Strickland, 556 U.S. 1, 21, 129 S.Ct. 1231,
1247, 173 L.Ed.2d 173 (2009).  Plaintiffs
must prove that the electoral scheme re-
sults in a discriminatory effect.  Thus, to


establish liability, § 2 plaintiffs must still
demonstrate—after satisfying the three
Gingles preconditions—that the totality of
the circumstances results in an unequal
opportunity for minority voters to partici-
pate in the political process and to elect
representatives of their choosing as com-
pared to other members of the electorate.
See Abrams v. Johnson, 521 U.S. 74, 91,
117 S.Ct. 1925, 1936, 138 L.Ed.2d 285
(1997).  Courts use factors drawn from a
report of the Senate Judiciary Committee
accompanying the 1982 amendments to the
VRA (the Senate factors) to make the
totality-of-the-circumstances determina-
tion.  See Gingles, 478 U.S. at 43–46, 106
S.Ct. at 2762–64.  The courts are not limit-
ed to considering solely these factors, and
the factors are ‘‘neither comprehensive nor
exclusive.’’  Id. at 45, 106 S.Ct. at 2763.
Nor is there a requirement that ‘‘any par-
ticular number of factors be proved, or
that a majority of them point one way or
the other.’’  Id. (internal quotation marks
omitted).


[4] Although the Supreme Court has
made clear that the district courts must
perform this totality-of-the-circumstances
analysis, ‘‘it will be only the very unusual
case in which the plaintiffs can establish
the existence of the three Gingles factors
but still have failed to establish a violation
of § 2 under the totality of circumstances.’’
Jenkins v. Red Clay Consol. Sch. Dist. Bd.
of Educ., 4 F.3d 1103, 1135 (3d Cir.1993);
accord NAACP v. City of Niagara Falls,
65 F.3d 1002, 1019 n. 21 (2d Cir.1995).
Rather, the essential inquiry in a § 2 case
is ‘‘whether the political process is equally
open to minority voters.’’  Gingles, 478
U.S. at 79, 106 S.Ct. at 2781.  A discrimi-
natory result is all that is required;  dis-
criminatory intent is not necessary.  See
Voinovich, 507 U.S. at 155, 113 S.Ct. at
1156.
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B. Summary Judgment Standard


Normally, claims brought under § 2 of
the VRA are resolved pursuant to a bench
trial, with judgment issued under Federal
Rule of Civil Procedure 52.  We have
found it particularly ‘‘important in voting
dilution cases that the district court scru-
pulously comply with the requirements of
[Rule 52(a) ] and make findings of fact and
conclusions of law in sufficient detail that
the court of appeals can fully understand
the factual and legal basis for the court’s
ultimate conclusion.’’  McIntosh Cnty.
Branch of the NAACP v. City of Darien,
605 F.2d 753, 757 (5th Cir.1979).6  This is
because ‘‘[s]ifting through the conflicting
evidence and legal arguments and applying
the correct legal standards is for the dis-
trict court in the first instance.’’  Id. at
759.  Thus, ‘‘[a]s the Supreme Court and
this Court have established, we review the
district court’s findings on a Section 2 vote
dilution claim for clear error.’’  Johnson v.
Hamrick, 296 F.3d 1065, 1074 (11th Cir.
2002) (noting that ‘‘[d]eference is afforded
the district court’s findings due to its spe-
cial vantage point and ability to conduct an
intensely local appraisal of the design and
impact of a voting system’’).


Here, however, the district court re-
solved Appellees’ § 2 claim on summary
judgment, pursuant to Federal Rule of
Civil Procedure 56.  A basic requirement
for summary judgment is that ‘‘there is no
genuine dispute as to any material fact and
the movant is entitled to judgment as a
matter of law.’’  Fed.R.Civ.P. 56(a).
When ruling on a summary judgment mo-
tion, the court must construe the facts and
draw all rational inferences therefrom in
the manner most favorable to the nonmov-
ing party.  See Scott v. Harris, 550 U.S.
372, 378, 127 S.Ct. 1769, 1774, 167 L.Ed.2d


686 (2007).  In so doing, ‘‘the district court
may not weigh the evidence or find facts.’’
Morrison v. Amway Corp., 323 F.3d 920,
924 (11th Cir.2003) (citing Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249, 106
S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986)).
Nor may the court ‘‘make credibility deter-
minations of its own.’’  See FindWhat In-
vestor Grp. v. FindWhat.com, 658 F.3d
1282, 1307 (11th Cir.2011).  Rather, the
court is ‘‘limited to deciding whether there
is sufficient evidence upon which a [fact-
finder] could find for the non-moving par-
ty.’’  Morrison, 323 F.3d at 924.


Our standard of review is somewhat
clouded by the timing of the district
court’s § 2 determination (that is, on mo-
tions for summary judgment).  In the con-
text of cases under § 2, ‘‘the clearly-erro-
neous test of Rule 52(a) is the appropriate
standard for appellate review of a finding
of vote dilution.’’  See Gingles, 478 U.S. at
79, 106 S.Ct. at 2781.  However, ‘‘[g]ener-
ally, in summary judgment we review the
district court’s legal conclusions de novo.’’
Meek v. Metro. Dade Cnty., 908 F.2d 1540,
1544 (11th Cir.1990);  see Johnson v. Gov-
ernor of Fl., 405 F.3d 1214, 1217 (11th
Cir.2005) (en banc).  ‘‘Nevertheless, we
may correct errors of law, including those
that may infect a so-called mixed finding of
law and fact, or a finding of fact that is
predicated on a misunderstanding of the
governing rule of law.’’  Meek, 908 F.2d at
1544 (internal quotation marks omitted).


Here, having independently reviewed
the record, including the parties’ pleadings
before the district court, and having con-
sidered the parties’ briefs on appeal in
addition to oral argument by all parties,
we cannot say that the district court mis-
construed our precedent or reached its
conclusions based on a misunderstanding


6. The Eleventh Circuit, sitting en banc,
adopted as binding precedent all decisions
rendered by the Fifth Circuit prior to close of


business on September 30, 1981.  See Bonner
v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cir.1981) (en banc).
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of the applicable law.  Be that as it may,
our singular concern—and thus our sole
holding at this time—is that, in reaching
those conclusions, the district court did so
(1) without notice to one party, and (2) by
weighing the evidence and making credi-
bility determinations as to the other, both
of which are inappropriate on summary
judgment.  Consequently, for reasons set
forth in more detail below, we remand.


III. DISCUSSION


On appeal, Appellants raise several is-
sues, including that the district court’s en-
try of summary judgment was procedural-
ly deficient, as, ‘‘at the very least[,] the
issues merited a trial with real findings.’’
Of all the arguments raised by Appellants,
this is the one argument on which we rest
our limited remand.  We conclude that the
district court’s entry of summary judg-
ment against the BOE and the BOC was
improper, and we address the reasons for
each separately.


A. Entry of Summary Judgment
against the BOE


We turn first to the district court’s grant
of summary judgment against the BOE. It
is undisputed that Appellees did not move
for summary judgment against the BOE;
indeed, Appellees expressly excluded the
BOE from their summary judgment mo-
tion against the BOC and did not amend
their motion or file anew when the pending
issues related to the BOE were resolved
by the court.  Although a district court
has the authority under Rule 56(f) to grant
summary judgment (1) in favor of a non-
moving party;  (2) on grounds not raised
by a party in its summary judgment mo-
tion, or (3) sua sponte after ‘‘identifying for
the parties material facts that may not be


genuinely in dispute,’’ the district court
must first provide the parties with ‘‘notice
and a reasonable time to respond.’’  See
Fed.R.Civ.P. 56(f);  Massey v. Cong. Life
Ins. Co., 116 F.3d 1414, 1417 (11th Cir.
1997).  The notice requirement ‘‘is not an
unimportant technicality, but a vital proce-
dural safeguard’’ subject to strict enforce-
ment.  See Massey, 116 F.3d at 1417.


[5] Here, the district court committed
reversible error when it did not provide
sufficient notice to the BOE prior to its
sua sponte entry of summary judgment
against the BOE. The BOE received no
notice that summary judgment might be
entered against it and thus had no oppor-
tunity ‘‘to formulate and prepare [its] best
opposition to an impending assault upon
the continued viability of [its] TTT de-
fense.’’  See id.


Although Appellees aver that the district
court properly considered the BOE’s ‘‘ad-
mission of liability’’ in granting summary
judgment against the BOE, this argument
fails.  First, the BOE only admitted § 2
liability for the limited purpose of settle-
ment in an attempt to gain the district
court’s approval of the redistricting plan
negotiated between Appellees and the
BOE. Second, the BOE’s one-line ‘‘admis-
sion’’ does not overcome the ‘‘strictly en-
forced’’ notice requirement of Rule 56.
See id.  Thus, reversal is warranted for
the BOE to ‘‘marshal [its] strongest evi-
dence and legal arguments in opposition to
summary judgment.’’  See id. at 1417–18.


B. Entry of Summary Judgment
against the BOC


Next, we consider the district court’s
entry of summary judgment against the
BOC.7 The BOC conceded that two of the


7. Arguments regarding whether the district
court properly entered summary judgment
against the BOC are found in both the BOC’s


and the BOE’s briefs on appeal (and accord-
ingly, in each of Appellees’ response briefs).
Thus, although the BOC was the only defen-
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Gingles preconditions were met;  that is,
minority cohesion and majority bloc voting.
However, the BOC disputed before the
district court and both Appellants dispute
on appeal whether Appellees (1) estab-
lished the first Gingles precondition (that
is, numerousness and geographical com-
pactness), and (2) whether the totality of
the circumstances weighed in Appellees’
favor.


[6] We approach this case with caution,
bearing in mind that these circumstances
involve ‘‘one of the most fundamental
rights of our citizens:  the right to vote.’’
Bartlett, 556 U.S. at 10, 129 S.Ct. at 1240.
As noted above, it is unusual to find sum-
mary judgment awarded to the plaintiffs in
a vote dilution case;  however, there have
been cases before this Court and the Su-
preme Court where summary judgment
was granted to the defendants.8  Here, the
BOC had full notice and opportunity to
make its arguments against summary
judgment given that the district court had
before it cross-motions on summary judg-
ment from Appellees and the BOC. We
find, however, that disposition of Appel-
lees’ § 2 claim by summary judgment was
inappropriate because such a judgment re-
quired the district court to weigh the evi-
dence and make credibility determinations.


[7, 8] When a district court renders
summary judgment, ‘‘the only required
finding is that there is no genuine issue as
to any material fact.  If any fact issues


exist a trial judge must not make findings
but is required to deny the motion and
proceed to trial.’’  Shook v. United States,
713 F.2d 662, 665 (11th Cir.1983) (citation
omitted).  In practice, ‘‘[c]ross motions for
summary judgment may be probative of
the nonexistence of a factual dispute,’’ see
id., but this procedural posture ‘‘do[es] not
automatically empower the court to dis-
pense with the determination whether
questions of material fact exist,’’ see Lac
Courte Oreilles Band of Lake Superior
Chippewa Indians v. Voigt, 700 F.2d 341,
349 (7th Cir.1983).  If ‘‘both parties pro-
ceed on the same legal theory and rely on
the same material facts TTT the case is ripe
for summary judgment.’’  Shook, 713 F.2d
at 665.


However, here, the parties responded to
each respective summary judgment motion
with disputes as to the ‘‘undisputed’’ facts,
added ‘‘material facts’’ of their own, and
then replied with subsequent objections to
the other party’s additional facts.  The
parties also disputed which facts were le-
gally relevant to the success or failure of
Appellees’ claim.  Consequently, the rec-
ord indicates that ‘‘the parties disagree[d]
as to the facts and t[ook] inconsistent legal
theories,’’ and thus ‘‘the mere filing of
cross motions for summary judgment d[id]
not warrant the entry of [summary] judg-
ment.’’  See id.


There are also limited circumstances
wherein the district court may treat cross-


dant-appellant arguing against summary
judgment before the district court, here, we
refer to the arguments of the Appellants col-
lectively.


8. The affirmance of these grants on alternate
grounds frequently resulted in dissents by
members of this Court, who urged that the
parties should have a full opportunity to be
heard and premature resolution of the merits
should be avoided, particularly given the na-
ture of the fundamental right at issue.  See
Nipper v. Smith, 39 F.3d 1494, 1556–57 (11th


Cir.1994) (en banc) (Hatchett, J., dissenting)
(noting that the policy of this Court where the
trial court fails to make sufficient findings on
a material issue is to vacate the judgment and
remand the action for appropriate findings to
be made);  see also Johnson, 405 F.3d at 1242
(Wilson, J., concurring in part and dissenting
in part) (dissenting on the basis that the ‘‘dis-
trict court’s resolution of the merits was pre-
mature and that the plaintiffs were entitled to
present their case at trial’’).
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motions for summary judgment as a trial
and resolve the case on the merits.  See
Voigt, 700 F.2d at 349.  However, none of
those circumstances were present in this
case.  The district court did not hold a
hearing on the motions for summary judg-
ment in which the facts were fully devel-
oped.  See Tripp v. May, 189 F.2d 198, 200
(7th Cir.1951) (‘‘In a nonjury case if both
parties move for summary judgment and
the court finds that there are issues of fact
but that the facts have been fully devel-
oped at the hearing on the motions, the
court may proceed to decide the factual
issues and give judgment on the merits.
This of course amounts to a trial of the
case and is not technically a disposition by
a summary judgment.’’ (internal quotation
marks omitted)).  Nor had the parties ex-
pressly stipulated to an agreed set of facts,
and, as noted above, the record does not
support that the parties had ‘‘in effect
submitted th[e] case to the court for trial
on an agreed statement of facts embodied
in a limited written record,’’ which would
have enabled the court to decide all issues
and resolve factual disputes.  See Starsky
v. Williams, 512 F.2d 109, 111 (9th Cir.
1975) (emphasis added).  Thus, with the
parties apparently engaged in a factual
dispute and in the absence of countervail-
ing circumstances, it was improper for the
district court to resolve the case on the
merits at summary judgment.


Nevertheless, in support of their argu-
ment that summary judgment was prop-
er, Appellees argue that Appellees and
the BOC engaged in many rounds of
briefing on these issues and additionally,
the developed evidentiary record ren-
dered summary judgment appropriate.
See Restigouche, Inc. v. Town of Jupiter,
59 F.3d 1208, 1213 (11th Cir.1995) (find-
ing on appeal that summary judgment
was appropriate because the appellate
court’s ‘‘independent review of the prof-
fered supplemental materials disclose[d]


no genuine issues which would prevent
summary judgment’’ and the appellant
did not ‘‘assert on appeal that there ex-
ist[ed] additional evidence, beyond the
record and the proffered supplemental
material, which would create material is-
sues of fact’’).  Appellees note that dis-
covery was completed, with expert deposi-
tions and affidavits on summary judgment
motions submitted, and point to one other
vote dilution case, Montes v. City of Yaki-
ma, No. 12–CV–3108–TOR, ––– F.Supp.3d
––––, 2014 WL 4199364 (E.D.Wa., Aug.
22, 2014), where a district court granted
summary judgment to the plaintiffs.


In Montes, the district court explicitly
rejected the defendants’ argument that the
record was ‘‘not sufficiently developed to
resolve the issue of liability on summary
judgment,’’ noting that the fact-specific na-
ture of the requisite inquiries under Gin-
gles did not relieve the defendants ‘‘of
their obligation to come forward with spe-
cific facts showing that there [was] a genu-
ine issue for trial.’’  Id. at *23 (citation and
internal quotation marks omitted).  Since
the defendants in that case could not
‘‘avoid summary judgment by vaguely as-
serting that they ha[d] additional unspeci-
fied evidence to present at trial,’’ the dis-
trict court made an express finding that
‘‘the record [was] sufficiently developed
and not materially disputed’’ before grant-
ing plaintiffs’ summary judgment motion.
Id.


However, the district court here did not
make a comparable finding nor did the
record clearly afford such a finding.  Al-
though the district court recited the appro-
priate standards for summary judgment in
its summary judgment order, the district
court did not plainly state that no genuine
issues of material fact were present, nor
did the court explain why it rejected the
BOC’s proffer of disputed material facts in
the BOC’s summary judgment response.
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We are also concerned that the district
court impermissibly weighed the evidence
before it.  Appellants argue that the dis-
trict court rejected explanatory evidence
presented by Appellants as to why no Af-
rican–American candidate had been elect-
ed.  Appellants also aver that, in weigh-
ing the Senate factors to determine the
totality of the circumstances, the district
court ‘‘ignored the unique demographic
history of Fayette County’’ and disregard-
ed ‘‘the fact that there is no evidence that
past discrimination has any impact on the
political participation of African–Ameri-
cans in Fayette County.’’  To the extent
that Appellants use these arguments to
contest the district court’s legal conclu-
sion, their argument is misplaced.  The
district court correctly held that the Sen-
ate factors are not an exhaustive list, and
Appellees were not required to prove a
majority of those factors or even any par-
ticular number of them.  See Gingles, 478
U.S. at 45, 106 S.Ct. at 2763.  However,
to the extent Appellants argue that this
balancing appears to involve a weighing of
the evidence—that is, accepting Appellees’
evidence of ‘‘practices that enhance dis-
crimination’’ as persuasive and rejecting
Appellants’ evidence as unpersuasive—
that argument has some merit due to the
procedural posture of this case.  Thus, al-
though the court’s conclusion may be sus-
tainable, the method of arriving there


(weighing the evidence presented by both
sides) was inappropriate on summary
judgment and further does not reflect any
inferences drawn in Appellants’ favor.9


See Burton v. City of Belle Glade, 178
F.3d 1175, 1187 (11th Cir.1999) (‘‘Sum-
mary judgment may be inappropriate
even where the parties agree on the basic
facts, but disagree about the inferences
that should be drawn from these facts.  If
reasonable minds might differ on the in-
ferences arising from undisputed facts,
then the court should deny summary
judgment.’’ (quoting Clemons v. Dougher-
ty Cnty., Ga., 684 F.2d 1365, 1369 (11th
Cir.1982))).


Further, one of the problems we are
presented with is not so much a ‘‘fact-
finding’’ problem as it is a credibility de-
termination problem;  the record below
wants for credibility findings.  For in-
stance, the case turns on whether Appel-
lees met the first Gingles precondition
(that the African–American community in
Fayette County is sufficiently large and
geographically compact) and showed that
the challenged electoral system resulted in
a discriminatory effect under the totality
of the circumstances.  The BOC’s expert
said neither were met;  Appellees’ expert
said they both were.  Thus, the court
clearly rejected the deposition testimony of


9. Under the circumstances, we can under-
stand the district court’s temptation to resolve
the case on summary judgment.  As the dis-
trict court recognized, two important Senate
factors applicable in this vote dilution case
are (1) the ‘‘extent to which minority group
members have been elected to public office in
the jurisdiction’’ and (2) the ‘‘extent to which
voting in the elections of the state or political
subdivision is racially polarized.’’  See Gin-
gles, 478 U.S. at 48 n. 15, 106 S.Ct. at 2765 n.
15 (internal quotation marks omitted).  Here,
with no African–American candidate ever
elected to the BOE or the BOC and racially
polarized voting in elections for both boards,


both of these important, undisputed factors
pointed commandingly in Appellees’ favor.


Furthermore, elections were looming in the
immediate future, and, based on these undis-
puted Senate factors, the district court may
well have been concerned that African–Ameri-
cans in Fayette County would be effectively
disenfranchised.  Nevertheless, some material
issues of fact remained disputed at the time
that the district court ruled, meaning that, by
definition, these disputed facts could possibly
bear on the resolution of the legal issues in
the case.  Therefore, summary judgment was
procedurally improper.
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the BOC’s expert and accepted the deposi-
tion testimony of the Appellees’ expert.


On appeal, Appellees present persuasive
arguments as to why the BOC’s evidence
in the form of expert deposition testimony
was rejected by the district court, but we
will not affirm based on conjecture about
why the evidence was weighed the way
that it was.  We are simply not the appro-
priate court to make these determinations,
particularly when reviewing a grant of
summary judgment.  See FindWhat In-
vestor Grp., 658 F.3d at 1307 (noting that
the district court must not make credibility
determinations at summary judgment);
see also McIntosh Cnty. Branch of the
NAACP, 605 F.2d at 759 (‘‘[s]ifting
through the conflicting evidence and legal
arguments’’ is a function of the district
court).


Summary judgment in these cases pres-
ents particular challenges due to the fact-
driven nature of the legal tests required by
the Supreme Court and our precedent.
See Nipper, 39 F.3d at 1527;  see also
Johnson v. DeGrandy, 512 U.S. 997, 1011,
114 S.Ct. 2647, 2657, 129 L.Ed.2d 775
(1994) (noting that ‘‘the ultimate conclu-
sions about equality or inequality of oppor-
tunity were intended by Congress to be
judgments resting on comprehensive, not
limited, canvassing of relevant facts’’).
The courts are required to ‘‘consider all
relevant evidence,’’ conduct a ‘‘searching
practical evaluation of the past and present
reality’’ of the challenged electoral system,
and ‘‘gradually draw[ ] together a picture
of the challenged electoral scheme and the
political process in which it operates by
accumulating pieces of circumstantial evi-
dence.’’  Nipper, 39 F.3d at 1527 (internal
quotation marks omitted);  see Mallory v.
Eyrich, 707 F.Supp. 947, 954 (S.D.Ohio
1989) (finding that, even with pertinent
statistics undisputed, ‘‘[f]ull development
of the record is necessary in order to


determine the appropriate interpretation
of the pertinent facts and to resolve the
disputed issues presented by the experts’
analyses’’).


As Appellants argue, a bench trial, with
the benefit of live testimony and cross
examination, offers more than can be eluci-
dated simply from discovery in the form of
deposition testimony.  We do not mean to
suggest that the district court must again
go through each of the Gingles precondi-
tions and each of the Senate factors and
simply reach different conclusions on re-
mand (unless, of course, the evidence ad-
duced at trial requires such a result).
Rather, the district court should consider
the respective parties’ evidence as brought
forth with the benefit of live testimony and
cross-examination, making all necessary
credibility determinations and findings of
fact to enable meaningful review.  Then,
instead of requiring speculation on review,
the record will reflect both the district
court’s determinations (made after live tes-
timony and cross-examination) and the
reasoning in support of those determina-
tions.  See Johnson, 296 F.3d at 1074 (af-
fording deference to the district court’s
findings ‘‘due to its special vantage point
and ability to conduct an intensely local
appraisal of the design and impact of a
voting system’’).  Thus, if this case comes
before this Court again, we will have the
benefit of reviewing the court’s full factual
findings and credibility determinations un-
der a clearly erroneous standard.  See id.


To be clear, we decline to address any
issues related to the merits at this point.
We do note that Appellants attempt to
draw our attention to irrelevant arguments
that have no bearing on the merits of
Appellees’ claims or which are clearly fore-
closed by precedent, as recognized by the
district court in addressing certain of Ap-
pellants’ arguments.10  However, we ad-


10. Consider, for example, the district court’s comprehensive order denying the interlocu-
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dress procedural issues before the merits,
and thus, we find that remand is warrant-
ed on the basis of the procedural issues
herein identified alone.  Given the funda-
mental nature of the right at issue, the
intensely local appraisal of the facts war-
ranted, and the complex questions of fact
and law that must be settled by the court
below, we remand this case to the capable
hands of the district court.  We appreciate
the self-described ‘‘abundance of caution’’
that the district court exercised in careful-
ly and thoughtfully addressing the parties’
arguments, and we have no doubt that the
court will again employ such caution in
making appropriate findings after a bench
trial.


IV. CONCLUSION


For the reasons set forth above, we
conclude that this case warrants a limited
remand so that the district court may con-
duct a trial.  We note that the BOE did
not have an opportunity to present its
arguments against summary judgment;
however, since we also find that summary
judgment was improper against the BOC,
we see no reason why the BOE’s case


cannot be heard along with that of the
BOC. The period for discovery had ended,
and no party appealed the court’s determi-
nation that discovery had closed for all
parties.  Thus, on remand, the court may
proceed to trial if it so desires, particularly
given our finding that the record below
merely wants for the evidentiary determi-
nations that summary judgment does not
permit.  Also, because we resolve this case
on strictly procedural grounds, we do not
reach the parties’ arguments related to the
court-drawn remedial plan.  In light of our
decision and the reasons therefor, we de-
cline to disturb the results of the election
that took place under the court-drawn re-
medial plan.11


REVERSED IN PART, VACATED IN
PART, AND REMANDED FOR FUR-
THER PROCEEDINGS.


,


 


tory appeal and stay of the case, which noted
that the ‘‘deficiencies in the [BOC’s] argu-
ments are highlighted by the fact that they fail
to point to a single § 2 case applying the
framework they proffer’’ and that the ‘‘four
controlling questions of law’’ identified by the
BOC (and very similar to some of the argu-
ments now raised on appeal) are instead
‘‘manufactured, wholly inaccurate recitations
of the [c]ourt’s ruling, and/or have no relation
to the [c]ourt’s order.’’


11. See, e.g., Bradas v. Rapides Parish Police
Jury, 508 F.2d 1109, 1113 (5th Cir.1975) (va-
cating and remanding the district court but
finding that, ‘‘[t]o prevent needless expense
and confusion, the tenure in office of the
present members TTT elected under the [previ-
ously implemented plans] shall not be dis-
turbed in the interim’’).
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Message 


From: Frechette, Melanie [/O=5O5/OU=EXCHANGE ADMINISTRATIVE GROUP 


Sent: 
(FYDI BOHF23SPDL T)/CN=RECI Pl ENTS/CN=F54E4B3F2D7 A41798245FC8CEA6C110C-FRECH ETTE, MELANIE] 


6/13/2018 5:26:21 PM 


To: 
Subject: 


Rachelle, 


Rachelle Thurmond [crthurmond@dawsoncounty.org] 


RE: VR#  


I would take this voter back and put all identifiers back to what you had on file. 


Please let me know if you have any questions or concerns. 


MeLttll\,te H" FYecviette 
Local Elections Official Liaison Lead 
Office of Georgia Secretary of State Brian P Kemp 
Elections Division 
Suite 802 West Tower 
2 Martin Luther King Jr Dr SE 
Atlanta GA 30334-1505 
404-654-6013 (direct and fax) 
404-656-2871 (main) 


From: Rachelle Thurmond 
Sent: Monday, June 11, 2018 10:35 AM 
To: Frechette, Melanie 
Subject: VR#  


Hi Melanie, 


Could you possibly review this and help resolve: (see below e-mail I sent to Hall County). This could have possibly been a 
duplicate merge in error, I'm not sure what happened, but I need to get this voter back in Dawson County. 


Thank you so much, 
Rachelle 


From: Rachelle Thurmond 
Sent: Thursday, March 08, 2018 3:45 PM 
To: 'elections@hallcounty.org' 
Subject: VR#  


Hi -


ST A TE-DEFENDANTS-  







In processing my report for Moved Out of County voters for February, I have come across a voter who shows transferred 
to your county thru DDS. However, I believe somehow through the application process the information was crossed up 
with my voter. 


VR#  is now showing Denice  in Hall County. Prior name shows my voter, James . 
I've pulled a DDS on him and his DL# is . The DL# for the record (Denice) is now showing . His last 4 
of SSN is  and on the record now (Denice) is . Not sure how it crossed, but if you could review the DDS 
application for your voter and let me know how to fix it on my end to get my voter back in Dawson. 


I tried to pull a DDS for your voter using the information that is on her VR record now and I am not able to pull it up. 
Please don't hesitate to contact me with any questions and/or suggestions. 


Thank you! 


Rachelle Thurmond 


f:,gcGJle '3/i'unnontl' 
Assistant to the Dawson County Board 


of Elections & Registration 
Phone: 706-344-3640 (x) 60091 
Fax: 706-344-3642 
crthurmond@dawsoncounty.org 


STATE-DEFENDANTS-  
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52 USC 10301: Denial or abridgement of right to vote on account of race or color through voting
qualifications or prerequisites; establishment of violation
Text contains those laws in effect on April 15, 2021


From Title 52-VOTING AND ELECTIONS
Subtitle I-Voting Rights
CHAPTER 103-ENFORCEMENT OF VOTING RIGHTS


Jump To:
Source Credit
Miscellaneous
Codification
Amendments
Effective Date


§10301. Denial or abridgement of right to vote on account of race or color through voting
qualifications or prerequisites; establishment of violation


(a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set
forth in section 10303(f)(2) of this title, as provided in subsection (b).


(b) A violation of subsection (a) is established if, based on the totality of circumstances, it is shown that the
political processes leading to nomination or election in the State or political subdivision are not equally open to
participation by members of a class of citizens protected by subsection (a) in that its members have less
opportunity than other members of the electorate to participate in the political process and to elect
representatives of their choice. The extent to which members of a protected class have been elected to office in
the State or political subdivision is one circumstance which may be considered: Provided, That nothing in this
section establishes a right to have members of a protected class elected in numbers equal to their proportion in
the population.
( Pub. L. 89–110, title I, §2, Aug. 6, 1965, 79 Stat. 437 ; renumbered title I, Pub. L. 91–285, §2, June 22, 1970,
84 Stat. 314 ; amended Pub. L. 94–73, title II, §206, Aug. 6, 1975, 89 Stat. 402 ; Pub. L. 97–205, §3, June 29,
1982, 96 Stat. 134 .)
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Brianna . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, Georgia, . 


3. I early voted in the presidential primary on March 8, 2020. No one really 


explained that if you had already voted before COVID-19 that you needed to 


vote again in the June 9, 2020, primary, and I had to talk to several people 


on Facebook to realize there were senators and judges on this new ballot.  I 


couldn’t find anything about voting again on the DeKalb County website, 


which is where I live, and only found out I needed to vote again on the 


Fulton County website. So I didn’t go to my polling place, the Beulah 


Baptist Church, until 6:30 p.m. on June 9.  


4. I live across the street from the church, so I had been watching my husband 


and neighbors vote all day from 2 p.m. on. I ran supplies to my husband 


twice, a chair for the wait and an umbrella when it was raining, while he 


waited in the afternoon. We also brought my neighbor a chair.  


5. When I went at 6:30 p.m., there were about 100 people in line, and it felt 


kind of unending. It felt like you sat in the same place for 20 minutes before 


moving. Local organizers brought us pizza and snacks. I don’t think anyone 
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left the line. I only saw one poll worker come out to count the line, but no 


one said anything to us about the wait. It took me three and a half hours to 


even get in the building.  


6. Then when I was in the building, I waited for 20 to 30 minutes more. This 


wait was very hard because I had left my chair outside, since I assumed it 


would be fast once I was inside. I am disabled and not having a chair inside 


made it difficult. I have a nervous system disorder where my heart rate goes 


up by 10 points for every minute I stand up. So the longer I have to stand the 


more irritated I get. I 100% could not have voted on June 9 if I had not 


brought my own chair.  


7. In the polling place, they had five voting machines running, but eight to ten 


machines were still in the box. There were four poll workers: two people 


checking voters in, somebody running the scanner, and a manager.  


8. I talked to the manager because I wanted to make sure my ballot was correct 


and wouldn’t have the president on it. She was very nice and friendly, but 


she didn’t seem as sure as I wanted her to be. She called a district manager 


to check that my ballot would be correct, but I would’ve liked something a 


little bit more certain. I definitely felt a little frustrated at that point because I 


still didn’t feel 100 percent my ballot was going to be right, but once I saw it 


didn’t have the presidential race on it, I felt relieved. The voting machine 
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experience was fine, but everyone reminded people to double tap their 


selection because otherwise it didn’t register.  


9. When I left at 10:15 p.m., the line still had at least 50 people in it.  


10. I have blood sugar issues that are associated with disability, so I really 


needed a substantial dinner at that point or I would get sick. The pizza was 


not enough food for me. And I did not know it would take so long to vote or 


I would have eaten before. 


11. I haven’t had issues voting like this since the 2012 Presidential election 


when it was Barack Obama versus Mitt Romney. I waited three to four hours 


in 2012, but I was prepared for it because the news reported that it was 


taking that long to vote. In 2012, you had to deal with it yourself and wait it 


out (they were not giving out pizza then). but it’s easier not to get 


discouraged when voting for President. Since then I’ve never had to wait 


more than 20 minutes to vote, but now it’s four hours. 


12. The whole experience was pretty terrible. I was posting a Facebook Live of 


it, and I was the last of my friends to vote.  


13. I vote because I want to have a say in our election process and who is 


running things. It just feels like Georgia has been a circus. This whole 


experience amplified my feelings that the Secretary of State is more 


important than I thought he was. 
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14. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


15. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


16. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       _________ 
       BRIANNA  
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Senate Bill 202


By: Senators Burns of the 23rd, Miller of the 49th, Dugan of the 30th, Ginn of the 47th,


Anderson of the 24th and others 


AS PASSED


A BILL TO BE ENTITLED


AN ACT


To comprehensively revise elections and voting; to amend Chapter 2 of Title 21 of the1


Official Code of Georgia Annotated, relating to elections and primaries generally, so as to2


revise a definition; to provide for the establishment of a voter intimidation and illegal3


election activities hotline; to limit the ability of the State Election Board and the Secretary4


of State to enter into certain consent agreements, settlements, and consent orders; to provide5


that the Secretary of State shall be a nonvoting ex officio member of the State Election6


Board; to provide for the appointment, confirmation, term, and removal of the chairperson7


of the State Election Board; to revise provisions relating to a quorum of such board; to8


require the Secretary of State to support and assist the State Election Board; to provide for9


the appointment of temporary and permanent replacement superintendents; to provide for10


procedures; to provide for performance reviews of local election officials requested by the11


State Election Board or local governing authorities; to provide for a definition; to provide for12


appointment and duties of performance review boards; to provide for reports of performance13


review boards; to provide for promulgation of rules and regulations; to provide additional14


requirements on the State Election Board's power to adopt emergency rules and regulations;15


to provide that no election superintendents or boards of registrars shall accept private16


funding; to provide that the State Election Board shall develop methods for distribution of17


donations; to provide that certain persons may serve as poll workers in other than the county18
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of their residence; to provide for the appointment of acting election superintendents in the19


event of a vacancy or incapacitation in the office of judge of the probate court of counties20


without a board of elections; to provide for resumption of the duties of election21


superintendent upon the filling of such vacancy; to provide for the compensation of such22


acting election superintendents; to provide for the reduction in size of certain precincts under23


certain circumstances; to provide for notice when polling places are relocated; to provide for24


certain reports; to provide limitations on the use of buses and other moveable facilities; to25


provide that the name and designation of the precinct appears on every ballot; to provide for26


allocation of voting equipment by counties and municipalities; to provide for the manner of27


handling the death of a candidate prior to a nonpartisan election; to provide that no candidate28


shall take or be sworn into any elected public office unless such candidate has received a29


majority of the votes cast for such office except as otherwise provided by law; to provide for30


participation in a multistate voter registration system; to revise procedures and standards for31


challenging electors; to provide for the printing of ballots on safety paper; to provide for the32


time and manner for applying for absentee ballots; to provide for certain limitations and33


sanctions on the distribution of absentee ballot applications; to provide for the manner of34


processing of absentee ballot applications; to provide for absentee ballot drop boxes and the35


requirements therefor; to provide for the time and manner of issuing absentee ballots; to36


provide for the manner of voting and returning absentee ballots; to revise the times for37


advance voting; to limit changes to advance voting locations in the period prior to an38


election; to provide notice requirements for changes of advance voting locations; to provide39


for the processing and tabulation of absentee ballots; to provide sanctions for improperly40


opening an absentee ballot; to provide for certain elector identification for absentee balloting;41


to provide for monitors and observers; to provide for poll watcher training; to provide for42


restrictions on the distribution of certain items within close proximity to the polls on election43


days; to provide for the voting and processing of provisional ballots; to provide for44


duplication panels for defective ballots that cannot be processed by tabulating machines; to45
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provide for ranked choice voting for military and overseas voters; to revise the time for46


runoffs; to revise eligibility to vote in runoffs; to provide for the deadline for election47


certification; to provide for a pilot program for the scanning and publishing of ballots; to48


provide for the inspection and copying of original ballots by certain persons following the49


completion of a recount; to provide for special primaries and special elections to fill50


vacancies in certain offices; to provide for public notice and observation of preparation of51


voting equipment; to provide for observation of elections and ballot processing and counting;52


to provide for the filling of vacancies in certain offices; to prohibit observing or attempting53


to observe how a voter marks or has marked his or her ballot or inducing a voter to do so; to54


prohibit the acceptance of a ballot for return without authorization; to prohibit the55


photographing or other recording of ballots and ballot markers; to amend Chapter 35 of Title56


36 of the Official Code of Georgia Annotated, relating to home rule powers, so as to provide57


for the delay of reapportionment of municipal corporation election districts when census58


numbers are delayed; to amend Title 50 of the Official Code of Georgia Annotated, relating59


to general provisions regarding state government, so as to provide for the submission and60


suspension of emergency rules by the State Election Board; to provide that scanned ballot61


images are public records; to provide for legislative findings; to provide a short title; to62


provide for related matters; to provide for effective dates; to repeal conflicting laws; and for63


other purposes.64


BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:65


SECTION 1.66


This Act shall be known and may be cited as the "Election Integrity Act of 2021."67
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SECTION 2.68


The General Assembly finds and declares that:69


(1)  Following the 2018 and 2020 elections, there was a significant lack of confidence in70


Georgia election systems, with many electors concerned about allegations of rampant voter71


suppression and many electors concerned about allegations of rampant voter fraud;72


(2)  Many Georgia election processes were challenged in court, including the subjective73


signature-matching requirements, by Georgians on all sides of the political spectrum before74


and after the 2020 general election;75


(3)  The stress of the 2020 elections, with a dramatic increase in absentee-by-mail ballots76


and pandemic restrictions, demonstrated where there were opportunities to update existing77


processes to reduce the burden on election officials and boost voter confidence;78


(4)  The changes made in this legislation in 2021 are designed to address the lack of elector79


confidence in the election system on all sides of the political spectrum, to reduce the80


burden on election officials, and to streamline the process of conducting elections in81


Georgia by promoting uniformity in voting.  Several examples will help explain how these82


goals are achieved;83


(5)  The broad discretion allowed to local officials for advance voting dates and hours led84


to significant variations across the state in total number of hours of advance voting,85


depending on the county.  More than 100 counties have never offered voting on Sunday86


and many counties offered only a single day of weekend voting.  Requiring two Saturday87


voting days and two optional Sunday voting days will dramatically increase the total voting88


hours for voters across the State of Georgia, and all electors in Georgia will have access89


to multiple opportunities to vote in person on the weekend for the first time;90


(6)  Some counties in 2020 received significant infusions of grant funding for election91


operations, while other counties received no such funds.  Promoting uniformity in the92


distribution of funds to election operations will boost voter confidence and ensure that there93
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is no political advantage conferred by preferring certain counties over others in the94


distribution of funds;95


(7)  Elections in Georgia are administered by counties, but that can lead to problems for96


voters in counties with dysfunctional election systems.  Counties with long-term problems97


of lines, problems with processing of absentee ballots, and other challenges in98


administration need accountability, but state officials are limited in what they are able to99


do to address those problems.  Ensuring there is a mechanism to address local election100


problems will promote voter confidence and meet the goal of uniformity;101


(8)  Elections are a public process and public participation is encouraged by all involved,102


but the enthusiasm of some outside groups in sending multiple absentee ballot applications103


in 2020, often with incorrectly filled-in voter information, led to significant confusion by104


electors.  Clarifying the rules regarding absentee ballot applications will build elector105


confidence while not sacrificing the opportunities for electors to participate in the process;106


(9)  The lengthy absentee ballot process also led to elector confusion, including electors107


who were told they had already voted when they arrived to vote in person.  Creating a108


definite period of absentee voting will assist electors in understanding the election process109


while also ensuring that opportunities to vote are not diminished, especially when many110


absentee ballots issued in the last few days before the election were not successfully voted111


or were returned late;112


(10)  Opportunities for delivering absentee ballots to a drop box were first created by the113


State Election Board as a pandemic response.  The drop boxes created by rule no longer114


existed in Georgia law when the emergency rules that created them expired.  The General115


Assembly considered a variety of options and constructed a system that allows the use of116


drop boxes, while also ensuring the security of the system and providing options in117


emergency situations;118


(11)  The lengthy nine-week runoffs in 2020 were exhausting for candidates, donors, and119


electors.  By adding ranked choice voting for military and overseas voters, the run-off120
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period can be shortened to a more manageable period for all involved, easing the burden121


on election officials and on electors;122


(12)  Counting absentee ballots in 2020 took an incredibly long time in some counties.123


Creating processes for early processing and scanning of absentee ballots will promote124


elector confidence by ensuring that results are reported quickly;125


(13)  The sanctity of the precinct was also brought into sharp focus in 2020, with many126


groups approaching electors while they waited in line.  Protecting electors from improper127


interference, political pressure, or intimidation while waiting in line to vote is of paramount128


importance to protecting the election system and ensuring elector confidence;129


(14)  Ballot duplication for provisional ballots and other purposes places a heavy burden130


on election officials.  The number of duplicated ballots has continued to rise dramatically131


from 2016 through 2020.  Reducing the number of duplicated ballots will significantly132


reduce the burden on election officials and creating bipartisan panels to conduct duplication133


will promote elector confidence;134


(15)  Electors voting out of precinct add to the burden on election officials and lines for135


other electors because of the length of time it takes to process a provisional ballot in a136


precinct.  Electors should be directed to the correct precinct on election day to ensure that137


they are able to vote in all elections for which they are eligible;138


(16)  In considering the changes in 2021, the General Assembly heard hours of testimony139


from electors, election officials, and attorneys involved in voting.  The General Assembly140


made significant modifications through the legislative process as it weighed the various141


interests involved, including adding further weekend voting, changing parameters for142


out-of-precinct voting, and adding transparency for ballot images; and143


(17)  While each of the changes in this legislation in 2021 stands alone and is severable144


under Code Section 1-1-3, the changes in total reflect the General Assembly's considered145


judgment on the changes required to Georgia's election system to make it "easy to vote and146
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hard to cheat," applying the lessons learned from conducting an election in the 2020147


pandemic.148


SECTION 3.149


Chapter 2 of Title 21 of the Official Code of Georgia Annotated, relating to elections and150


primaries generally, is amended by revising paragraph (35) of Code Section 21-2-2, relating151


to definitions, as follows:152


"(35)  'Superintendent' means:153


(A)  Either the judge of the probate court of a county or the county board of elections,154


the county board of elections and registration, the joint city-county board of elections,155


or the joint city-county board of elections and registration, if a county has such;156


(B)  In the case of a municipal primary, the municipal executive committee of the157


political party holding the primary within a municipality or its agent or, if none, the158


county executive committee of the political party or its agent;159


(C)  In the case of a nonpartisan municipal primary, the person appointed by the proper160


municipal executive committee; and161


(D)  In the case of a municipal election, the person appointed by the governing162


authority pursuant to the authority granted in Code Section 21-2-70; and163


(E)  In the case of the State Election Board exercising its powers under subsection (f)164


of Code Section 21-2-33.1, the individual appointed by the State Election Board to165


exercise the power of election superintendent."166


SECTION 4.167


Said chapter is further amended by revising Code Section 21-2-3, which was previously168


reserved, as follows:169


"21-2-3.170
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The Attorney General shall have the authority to establish and maintain a telephone hotline171


for the use of electors of this state to file complaints and allegations of voter intimidation172


and illegal election activities.  Such hotline shall, in addition to complaints and reports173


from identified persons, also accept anonymous tips regarding voter intimidation and174


election fraud.  The Attorney General shall have the authority to review each complaint or175


allegation of voter intimidation or illegal election activities within three business days or176


as expeditiously as possible and determine if such complaint or report should be177


investigated or prosecuted.  Reserved."178


SECTION 5.179


Said chapter is further amended by revising Code Section 21-2-30 relating to creation,180


composition, terms of service, vacancies, quorum, seal, bylaws, and meetings of the State181


Board of Elections as follows:182


"21-2-30.183


(a)  There is created a state board to be known as the State Election Board, to be composed184


of the Secretary of State a chairperson elected by the General Assembly, an elector to be185


elected by a majority vote of the Senate of the General Assembly at its regular session held186


in each odd-numbered year, an elector to be elected by a majority vote of the House of187


Representatives of the General Assembly at its regular session held in each odd-numbered188


year, and a member of each political party to be nominated and appointed in the manner189


provided in this Code section.  No person while a member of the General Assembly shall190


serve as a member of the board.191


(a.1)(1)  The chairperson shall be elected by the General Assembly in the following192


manner:  A joint resolution which shall fix a definite time for the nomination and election193


of the chairperson may be introduced in either branch of the General Assembly.  Upon194


passage of the resolution by a majority vote of the membership of the Senate and House195


of Representatives, it shall be the duty of the Speaker of the House of Representatives to196
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call for the nomination and election of the chairperson at the time specified in the197


resolution, at which time the name of the qualified person receiving a majority vote of the198


membership of the House of Representatives shall be transmitted to the Senate for199


confirmation.  Upon the qualified person's receiving a majority vote of the membership200


of the Senate, he or she shall be declared the duly elected chairperson; and the Governor201


shall be notified of his or her election by the Secretary of the Senate.  The Governor is202


directed to administer the oath of office to the chairperson and to furnish the chairperson203


with a properly executed commission of office certifying his or her election.204


(2)  The chairperson of the board shall be nonpartisan.  At no time during his or her205


service as chairperson shall the chairperson actively participate in a political party206


organization or in the campaign of a candidate for public office, nor shall he or she make207


any campaign contributions to a candidate for public office.  Furthermore, to qualify for208


appointment as chairperson, in the two years immediately preceding his or her209


appointment, a person shall not have qualified as a partisan candidate for public office,210


participated in a political party organization or the campaign of a partisan candidate for211


public office, or made any campaign contributions to a partisan candidate for public212


office.213


(3)  The term of office of the chairperson shall continue until a successor is elected as214


provided in paragraph (1) of this subsection.  In the event of a vacancy in the position of215


chairperson at a time when the General Assembly is not in session, it shall be the duty of216


the Governor and the Governor is empowered and directed to appoint a chairperson217


possessing the qualifications as provided in this subsection who shall serve as chairperson218


until the next regular session of the General Assembly, at which time the nomination and219


election of a chairperson shall be held by the General Assembly as provided in220


paragraph (1) of this subsection.221


(b)  A member elected by a house of the General Assembly shall take office on the day222


following the adjournment of the regular session in which elected and shall serve for a term223
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of two years and until his or her successor is elected and qualified, unless sooner removed.224


An elected member of the board may be removed at any time by a majority vote of the225


house which elected him or her.  In the event a vacancy should occur in the office of such226


a member of the board at a time when the General Assembly is not in session, then the227


President of the Senate shall thereupon appoint an elector to fill the vacancy if the prior228


incumbent of such office was elected by the Senate or appointed by the President of the229


Senate; and the Speaker of the House of Representatives shall thereupon appoint an elector230


to fill the vacancy if the prior incumbent of such office was elected by the House of231


Representatives or appointed by the Speaker of the House of Representatives.  A member232


appointed to fill a vacancy may be removed at any time by a majority vote of the house233


whose presiding officer appointed him or her.234


(c)  Within 30 days after April 3, 1968, the state executive committee of each political235


party shall nominate a member of its party to serve as a member of the State Election Board236


and, thereupon, the Governor shall appoint such nominee as a member of the board to serve237


for a term of two years from the date of the appointment and until his or her successor is238


elected and qualified, unless sooner removed.  Thereafter, such state executive committee239


shall select a nominee for such office on the board within 30 days after a vacancy occurs240


in such office and shall also select a nominee at least 30 days prior to the expiration of the241


term of each incumbent nominated by it; and each such nominee shall be immediately242


appointed by the Governor as a member of the board to serve for the unexpired term in the243


case of a vacancy, and for a term of two years in the case of an expired term.  Each244


successor, other than one appointed to serve an unexpired term, shall serve for a term of245


two years; and the terms shall run consecutively from the date of the initial gubernatorial246


appointment.  No person shall be eligible for nomination by such state executive committee247


unless he or she is an elector and a member in good standing of the political party of the248


committee.  Such a member shall cease to serve on the board and his or her office shall be249
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abolished if and when his or her political organization shall cease to be a 'political party'250


as defined in Code Section 21-2-2.251


(d)  The Secretary of State shall be the chairperson of the board an ex officio nonvoting252


member of the board.  Three voting members of the board shall constitute a quorum, and253


no vacancy on the board shall impair the right of the quorum to exercise all the powers and254


perform all the duties of the board.  The board shall adopt a seal for its use and bylaws for255


its own government and procedure.256


(e)  Meetings shall be held whenever necessary for the performance of the duties of the257


board on call of the chairperson or whenever any two of its members so request.  Minutes258


shall be kept of all meetings of the board and a record kept of the vote of each member on259


all questions coming before the board.  The chairperson shall give to each member of the260


board prior notice of the time and place of each meeting of the board.261


(f)  If any member of the board, other than the Secretary of State, shall qualify as a262


candidate for any public office which is to be voted upon in any primary or election263


regulated by the board, that member's position on the board shall be immediately vacated264


and such vacancy shall be filled in the manner provided for filling other vacancies on the265


board."266


SECTION 6.267


Said chapter is further amended in Code Section 21-2-33.1, relating to enforcement of268


chapter, by adding new subsections to read as follows:269


"(f)  After following the procedures set forth in Code Section 21-2-33.2, the State Election270


Board may suspend county or municipal superintendents and appoint an individual to serve271


as the temporary superintendent in a jurisdiction.  Such individual shall exercise all the272


powers and duties of a superintendent as provided by law, including the authority to make273


all personnel decisions related to any employees of the jurisdiction who assist with carrying274
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out the duties of the superintendent, including, but not limited to, the director of elections,275


the election supervisor, and all poll officers.276


(g)  At no time shall the State Election Board suspend more than four county or municipal277


superintendents pursuant to subsection (f) of this Code section.278


(h)  The Secretary of State shall, upon the request of the State Election Board, provide any279


and all necessary support and assistance that the State Election Board, in its sole discretion,280


determines is necessary to enforce this chapter or to carry out or conduct any of its duties."281


SECTION 7.282


Such chapter is further amended in Subpart 1 of Part 1 of Article 2, relating to the State283


Election Board, by adding a new Code section to read as follows:284


"21-2-33.2.285


(a)  The governing authority of a county or municipality, as applicable, following a286


recommendation based on an investigation by a performance review board pursuant to287


Code Section 21-2-106 may petition the State Election Board, through the Secretary of288


State, for extraordinary relief pursuant to this Code section.  In addition, the State Election289


Board, on its own motion or following a recommendation based on an investigation by a290


performance review board pursuant to Part 5 of this article, may pursue the extraordinary291


relief provided in this Code section.292


(b)  Upon receiving a petition or taking appropriate action pursuant to subsection (a) of this293


Code section, the State Election Board shall conduct a preliminary investigation to294


determine if sufficient cause exists to proceed to a full hearing on the petition.  Such295


preliminary investigation shall be followed by a preliminary hearing which shall take place296


not less than 30 days nor more than 90 days after the Secretary of State receives the297


petition.  Service of the petition shall be made by hand delivery or by statutory overnight298


delivery to the Secretary of State's office.  At such preliminary hearing, the State Election299


Board shall determine if sufficient cause exists to proceed to a full hearing on the petition300
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or if the petition should be dismissed.  The State Election Board shall promulgate rules and301


regulations for conducting such preliminary investigation and preliminary hearing.302


(c)  Following the preliminary hearing described in subsection (b) of this Code section, the303


State Election Board may suspend a county or municipal superintendent pursuant to this304


Code section if at least three members of the board find, after notice and hearing, that:305


(1)  By a preponderance of the evidence, a county or municipal superintendent has306


committed at least three violations of this title or of State Election Board rules and307


regulations, in the last two general election cycles; and the county or municipal308


superintendent has not sufficiently remedied the violations; or309


(2)  By clear and convincing evidence, the county or municipal superintendent has, for310


at least two elections within a two-year period, demonstrated nonfeasance, malfeasance,311


or gross negligence in the administration of the elections.312


(d)  A majority of the members of a board of elections, board of elections and registration,313


or county commission; a probate judge who serves as election superintendent, or, for a sole314


commissioner form of government, a sole commissioner may petition the Secretary of State315


to continue any hearing scheduled pursuant to this Code section.  Upon a showing of good316


cause, the State Election Board may in its sound discretion continue any such hearing.317


Notwithstanding any other provision of law, deliberations held on such petition by the State318


Election Board shall not be open to the public; provided, however, that testimony shall be319


taken in an open meeting and a vote on the recommendation shall be taken in an open320


meeting following the hearing or at the next regularly scheduled meeting.321


(e)(1)  If the State Election Board makes a finding in accordance with subsection (c) of322


this Code section, it may suspend the superintendent or board of registrars with pay and323


appoint an individual to serve as the temporary superintendent.  The temporary324


superintendent who is appointed shall be otherwise qualified to serve or meet the325


necessary qualifications within three months of appointment.326
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(2)  Any superintendent suspended under this Code section may petition the State327


Election Board for reinstatement no earlier than 30 days following suspension and no328


later than 60 days following suspension.  In the event that a suspended superintendent or329


registrar does not petition for reinstatement within the allotted time period, his or her330


suspension shall be converted into permanent removal, and the temporary superintendent331


shall become a permanent superintendent subject to removal by the jurisdiction not less332


than nine months after his or her appointment.333


(3)  If, after the expiration of the nine-month period following the appointment, the334


jurisdiction removes the permanent superintendent, any provisions of local or general law335


governing appointment of the superintendent shall govern the appointment of the336


superintendent.337


(4)  If, at any time after the expiration of the nine-month period following the338


appointment, at least three members of the State Election Board find, after notice and339


hearing, that the jurisdiction no longer requires a superintendent appointed under this340


Code section, any provisions of local or general law governing appointment of the341


superintendent shall govern the appointment of the superintendent.342


(f)  Upon petition for reinstatement by a superintendent suspended pursuant to a finding343


under paragraph (1) of subsection (c) of this Code section, the State Election Board shall344


conduct a hearing for the purpose of receiving evidence relative to whether the345


superintendent's continued service as superintendent is more likely than not to improve the346


ability of the jurisdiction to conduct elections in a manner that complies with this chapter.347


The suspended superintendent shall be given at least 30 days' notice prior to such hearing348


and such hearing shall be held no later than 90 days after the petition is filed in accordance349


with Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,' except that the350


State Election Board shall have the power to call witnesses and request documents on its351


own initiative.  If the State Election Board denies the petition, it shall be deemed a final352


agency decision under Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,'353
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and it may be appealed in a manner consistent with Code Section 50-13-19.  The Attorney354


General or his or her designee shall represent the interests of the State Election Board in355


any such judicial review.356


(g)  A local government shall not expend any public funds for attorneys' fees or expenses357


of litigation relating to the proceedings initiated pursuant to this Code section except to the358


extent such fees and expenses are incurred prior to and through the recommendation of the359


State Election Board as provided in subsection (c) of this Code section; provided, however,360


that nothing in this subsection shall be construed to prohibit an insurance provider from361


covering attorneys' fees or expenses of litigation under an insurance policy.  Any362


suspended superintendent who is reinstated by the State Election Board pursuant to this363


Code section may be reimbursed by the local government for his or her reasonable364


attorneys' fees and related expenses incurred in pursuing such reinstatement.365


(h)  For purposes of this Code section, where a judge of probate court serves as the366


superintendent, the suspension authorized by this Code section shall apply only to the judge367


of probate court's duties as a superintendent and not as a judge of probate court.368


(i)  When the State Election Board exercises its authority under subsection (f) of Code369


Section 21-2-33.1, the jurisdiction involved shall not diminish or reduce the funds already370


budgeted or appropriated by the jurisdiction pursuant to Code Section 21-2-71 and shall371


pay any necessary and reasonable funds over that amount, as determined by the temporary372


superintendent, to faithfully carry out their obligations under Code Section 21-2-70."0373


SECTION 8.374


Said chapter is further amended in Subpart 1 of Part 1 of Article 2, relating to the State375


Election Board, by adding new Code sections to read as follows:376


"21-2-35.377


(a)  Notwithstanding any other provision of this chapter, Chapter 3 of Title 38, relating to378


emergency management, or Chapter 13 of Title 50, the "Georgia Administrative Procedure379
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Act," to the contrary, the State Election Board may only adopt emergency rules or380


regulations in circumstances of imminent peril to public health, safety, or welfare.  To381


adopt any such emergency rule or regulation, in addition to any other rule-making382


requirement of this chapter or Chapter 13 of Title 50, the State Election Board shall:383


(1)  Give notice to the public of its intended action;384


(2)  Immediately upon the setting of the date and time of the meeting at which such385


emergency rule or regulation is to be considered give notice by email of its intended386


action to:387


(A)  The Governor;388


(B)  The Lieutenant Governor;389


(C)  The Speaker of the House of Representatives;390


(D)  The chairpersons of the standing committees of each house of the General391


Assembly tasked with election matters;392


(E)  Legislative counsel; and393


(F)  The chief executive officer of each political party registered pursuant to subsection394


(a) of Code Section 21-2-110; and395


(3)  State in the notices required by paragraphs (1) and (2) of this subsection the nature396


of the emergency and the manner in which such emergency represents an imminent peril397


to public health, safety, or welfare.398


(b)  Upon adoption or promulgation of any emergency rule or regulation pursuant to this399


Code section, a majority of the State Election Board shall certify in writing that such400


emergency rule or regulation was made in strict and exact compliance with the provisions401


of this chapter and subsection (e) of Code Section 50-13-4.402


(c)  In the event of any conflict between this Code section and any provision of Chapter 13403


of Title 50, this Code section shall govern and supersede any such conflicting provision.404
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21-2-36.405


The State Election Board, the members thereof, the Secretary of State, and any of their406


attorneys or staff, at least five business days prior to entering into any consent agreement,407


settlement, or consent order that limits, alters, or interprets any provision of this chapter,408


shall notify the House of Representatives and Senate Committees on the Judiciary of such409


proposed consent agreement, settlement, or consent order."410


SECTION 9.411


Said chapter is further amended by revising Code Section 21-2-71, relating to payment by412


county or municipality of superintendent's expenses, as follows:413


"21-2-71.414


(a)  The governing authority of each county or municipality shall appropriate annually and415


from time to time, to the superintendent of such county or municipality, the funds that it416


shall deem necessary for the conduct of primaries and elections in such county or417


municipality and for the performance of his or her other duties under this chapter,418


including:419


(1)  Compensation of the poll officers, custodians, and other assistants and employees420


provided for in this chapter;421


(2)  Expenditures and contracts for expenditures by the superintendent for polling places;422


(3)  Purchase or printing, under contracts made by the superintendent, of all ballots and423


other election supplies required by this chapter, or which the superintendent shall424


consider necessary to carry out the provisions of this chapter;425


(4)  Maintenance of all voting equipment required by this chapter, or which the426


superintendent shall consider necessary to carry out this chapter; and427


(5)  All other expenses arising out of the performance of his or her duties under this428


chapter.429
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(b)  No superintendent shall take or accept any funding, grants, or gifts from any source430


other than from the governing authority of the county or municipality, the State of Georgia,431


or the federal government.432


(c)  The State Election Board shall study and report to the General Assembly a proposed433


method for accepting donations intended to facilitate the administration of elections and434


a method for an equitable distribution of such donations state wide by October 1, 2021."435


SECTION 10.436


Said chapter is further amended in Part 3 of Article 2, relating to superintendents, by adding437


a new Code section to read as follows:438


"21-2-74.1.439


(a)  If a county does not have a board of elections and:440


(1)  There is a vacancy in the office of judge of the probate court that has not been filled441


pursuant to Code Section 15-9-10 or 15-9-11; or 442


(2)  The judge of the probate court is incapacitated and unable to perform the duties of443


the election superintendent for a period of more than five days;444


The chief judge of the superior court in the circuit to which the county is assigned shall445


appoint a qualified individual to serve as the acting election superintendent during such446


vacancy or incapacitation.447


(b)  Upon the filling of a vacancy in the office of judge of the probate court pursuant to448


Code Section 15-9-10 or 15-9-11, the judge of the probate court shall resume the duties of449


the election superintendent.450


(c)  The sole county commissioner or the board of county commissioners shall fix the451


compensation of the individual who serves as acting election superintendent until the452


vacancy is filled or the incapacitation ends.  The compensation shall be paid from the453


general funds of the county."454
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SECTION 11.455


Said chapter is further amended by revising subsection (a) of Code Section 21-2-92, relating456


to qualifications of poll officers, service during municipal election or primary, and Student457


Teen Election Participant (STEP) program, as follows:458


"(a)(1)  Poll officers appointed pursuant to Code Sections 21-2-90 and 21-2-91 shall be459


judicious, intelligent, and upright citizens of the United States, residents of or otherwise460


employed by the county in which they are appointed except as otherwise provided in461


paragraph (2) of this subsection or, in the case of municipal elections, residents of or462


otherwise employed by the municipality in which the election is to be held or of the463


county in which that municipality is located, 16 years of age or over, and shall be able to464


read, write, and speak the English language.  No poll officer shall be eligible for any465


nomination for public office or to be voted for at a primary or election at which the poll466


officer shall serve.  No person who is otherwise holding public office, other than a467


political party office, shall be eligible to be appointed as or to serve as a poll officer.  A468


parent, spouse, child, brother, sister, father-in-law, mother-in-law, son-in-law,469


daughter-in-law, brother-in-law, or sister-in-law of a candidate shall not be eligible to470


serve as a poll officer in any precinct in which such candidate's name appears on the471


ballot in any primary or election.472


(2)  A poll officer may be allowed to serve in a county that adjoins the county in which473


such poll officer resides if, in the discretion of the election superintendent of the county474


in which such person resides, the waiver of such county residency or county employment475


requirements of paragraph (1) of this subsection do not impair the ability of the county476


to provide adequate staff for the performance of election duties under this chapter and if,477


in the discretion of the county election superintendent in which such person wishes to478


serve, sufficient need for more poll officers exists."479







21 SB 202/AP


S. B. 202
- 20 -


SECTION 12.480


Said chapter is further amended in Article 2, relating to supervisory boards and officers, by481


adding a new part to read as follows:482


"Part 5483


21-2-105.484


As used in this part, the term 'local election official' means:485


(1)  A county board of elections or a county board of elections and registration486


established pursuant to Code Section 21-2-40;487


(2)  A judge of the probate court fulfilling the role of election superintendent; or488


(3)  A municipal election superintendent.489


21-2-106.490


(a)  The following officials may request that a performance review of a local election491


official be conducted:492


(1)  The governing authority of the same jurisdiction as the local election official;493


(2)  For counties represented by more than three members of the Georgia House of494


Representatives and Georgia Senate, at least two members of the Georgia House of495


Representatives and two members of the Georgia Senate who represent the county; and496


(3)  For counties represented by fewer than four members of the Georgia House of497


Representatives and Georgia Senate, at least one member of the Georgia House of498


Representatives and one member of the Georgia Senate who represent the county.499


Such request shall be transmitted to the State Election Board which shall appoint an500


independent performance review board within 30 days after receiving such resolution.  The501


State Election Board shall appoint three competent persons to serve as members of the502


performance review board, one of whom shall be an employee of the elections division of503
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the Secretary of State and two of whom shall be local election officials, provided that no504


such appointee shall be a local election official for the county or municipality, as505


applicable, under review.506


(b)  It shall be the duty of a performance review board to make a thorough and complete507


investigation of the local election official with respect to all actions of the local election508


official regarding the technical competency in the maintenance and operation of election509


equipment, proper administration and oversight of registration and elections, and510


compliance with state law and regulations.  The performance review board shall issue a511


written report of its findings to the Secretary of State, the State Election Board, and the512


local governing authority which shall include such evaluations, judgments, and513


recommendations as it deems appropriate.  The local governing authority shall reimburse514


the members of the performance review board for reasonable expenses incurred in the515


performance of their duties, including mileage, meals, lodging, and costs of materials.516


(c)  The findings of the report of the review board under subsection (b) of this Code section517


or of any audit or investigation performed by the State Election Board may be grounds for518


removal of one or more local election officials pursuant to Code Section 21-2-33.2.519


21-2-107.520


(a)  The State Election Board shall appoint an independent performance review board on521


its own motion if it determines that there is evidence which calls into question the522


competence of a local election official regarding the oversight and administration of523


elections, voter registration, or both, with state law and regulations.524


(b)  The State Election Board shall appoint three competent persons to serve as members525


of the performance review board, one of whom shall be an employee of the elections526


division of the office of Secretary of State and two of whom shall be local election527


officials, provided that none of the three appointees shall be a local election official for the528


county or municipality under review.529
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(c)  The performance review board shall issue a written report of its findings to the State530


Election Board and the Secretary of State and the applicable local governing authority,531


which shall include such evaluations, judgments, and recommendations as it deems532


appropriate.  The local governing authority shall reimburse the members of the533


performance review board for reasonable expenses incurred in the performance of their534


duties, including mileage, meals, lodging, and costs of materials.535


(d)  The findings of the report of the performance review board under subsection (c) of this536


Code section or of any audit or investigation performed by the State Election Board may537


be grounds for removal of a local election official pursuant to Code Section 21-2-33.2.538


21-2-108.539


The State Election Board shall promulgate such rules and regulations as may be necessary540


for the administration of this part."541


SECTION 13.542


Said chapter is further amended in Code Section 21-2-134, relating to withdrawal, death, or543


disqualification of candidate for office, return of qualifying fee, and nomination certificate,544


by adding a new subsection to read as follows:545


"(g)  In the event of the death of a candidate on the ballot in a nonpartisan election prior to546


such nonpartisan election, such candidate's name shall remain on the ballot and all votes547


cast for such candidate shall be counted.  If the deceased candidate receives the requisite548


number of votes to be elected, such contest shall be handled as a failure to fill the office549


under Code Section 21-2-504.  If the deceased candidate receives enough votes to be in a550


run-off election, such run-off election shall be conducted as provided in Code551


Section 21-2-501 and the candidates in such runoff shall be determined in accordance with552


paragraph (2) of subsection (a) of Code Section 21-2-501."553
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SECTION 14.554


Said chapter is further amended by revising subsection (f) of Code Section 21-2-212, relating555


to county registrars, appointment, certification, term of service, vacancies, compensation and556


expenses of chief registrar, registrars, and other officers and employees, and budget557


estimates, as follows:558


"(f)  The board of registrars of each county shall prepare annually a budget estimate in559


which it shall set forth an itemized list of its expenditures for the preceding two years and560


an itemized estimate of the amount of money necessary to be appropriated for the ensuing561


year and shall submit the same at the time and in the manner and form other county budget562


estimates are required to be filed.  No board of registrars shall take or accept any funding,563


grants, or gifts from any source other than from the governing authority of the county, the564


State of Georgia, or the federal government."565


SECTION 15.566


Said chapter is further amended by revising Code Section 21-2-229, relating to challenge of567


applicant for registration by other electors, notice and hearing, and right of appeal, as568


follows:569


"21-2-229.570


(a)  Any elector of a county or municipality may challenge the qualifications of any person571


applying to register to vote in the county or municipality and may challenge the572


qualifications of any elector of the county or municipality whose name appears on the list573


of electors.  Such challenges shall be in writing and shall specify distinctly the grounds of574


the challenge.  There shall not be a limit on the number of persons whose qualifications575


such elector may challenge.576


(b)  Upon such challenge being filed with the board of registrars, the registrars shall set a577


hearing on such challenge within ten business days after serving notice of the challenge.578


Notice of the date, time, and place of the hearing shall be served upon the person whose579
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qualifications are being challenged along with a copy of such challenge and upon the580


elector making the challenge within ten business days following the filing of the challenge.581


The person being challenged shall receive at least three days' notice of the date, time, and582


place of the hearing.  Such notice shall be served either by first-class mail addressed to the583


mailing address shown on the person's voter registration records or in the manner provided584


in subsection (c) of Code Section 21-2-228.585


(c)  The burden shall be on the elector making the challenge to prove that the person being586


challenged is not qualified to remain on the list of electors.  The board of registrars shall587


have the authority to issue subpoenas for the attendance of witnesses and the production588


of books, papers, and other material upon application by the person whose qualifications589


are being challenged or the elector making the challenge.  The party requesting such590


subpoenas shall be responsible to serve such subpoenas and, if necessary, to enforce the591


subpoenas by application to the superior court.  Any witness so subpoenaed, and after592


attending, shall be allowed and paid the same mileage and fee as allowed and paid593


witnesses in civil actions in the superior court.594


(d)  After the hearing provided for in this Code section, the registrars shall determine said595


challenge and shall notify the parties of their decision.  If the registrars uphold the596


challenge, the person's application for registration shall be rejected or the person's name597


removed from the list of electors, as appropriate.  The elector shall be notified of such598


decision in writing either by first-class mail addressed to the mailing address shown on the599


person's voter registration records or in the manner provided in subsection (c) of Code600


Section 21-2-228 for other notices.601


(e)  Either party shall have a right of appeal from the decision of the registrars to the602


superior court by filing a petition with the clerk of the superior court within ten days after603


the date of the decision of the registrars.  A copy of such petition shall be served upon the604


other parties and the registrars.  Unless and until the decision of the registrars is reversed605


by the court, the decision of the registrars shall stand.606
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(f)  Failure to comply with the provisions of this Code section by the board of registrars607


shall subject such board to sanctions by the State Election Board."608


SECTION 16.609


Said chapter is further amended by revising Code Section 21-2-230, relating to challenge of610


persons on list of electors by other electors, procedure;, hearing, and right of appeal, as611


follows:612


"21-2-230.613


(a)  Any elector of the county or municipality may challenge the right of any other elector614


of the county or municipality, whose name appears on the list of electors, to vote in an615


election.  Such challenge shall be in writing and specify distinctly the grounds of such616


challenge.  Such challenge may be made at any time prior to the elector whose right to vote617


is being challenged voting at the elector's polling place or, if such elector cast an absentee618


ballot, prior to 5:00 P.M. on the day before the election absentee ballots are to begin to be619


scanned and tabulated; provided, however, that challenges to persons voting by absentee620


ballot in person at the office of the registrars or the absentee ballot clerk shall be made prior621


to such person's voting.  There shall not be a limit on the number of persons whose622


qualifications such elector may challenge.623


(b)  Upon the filing of such challenge, the board of registrars shall immediately consider624


such challenge and determine whether probable cause exists to sustain such challenge.  If625


the registrars do not find probable cause, the challenge shall be denied.  If the registrars626


find probable cause, the registrars shall notify the poll officers of the challenged elector's627


precinct or, if the challenged elector voted by absentee ballot, notify the poll officers at the628


absentee ballot precinct and, if practical, notify the challenged elector and afford such629


elector an opportunity to answer.630


(c)  If the challenged elector appears at the polling place to vote, such elector shall be given631


the opportunity to appear before the registrars and answer the grounds of the challenge.632
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(d)  If the challenged elector does not cast an absentee ballot and does not appear at the633


polling place to vote and if the challenge is based on grounds other than the qualifications634


of the elector to remain on the list of electors, no further action by the registrars shall be635


required.636


(e)  If the challenged elector cast an absentee ballot and it is not practical to conduct a637


hearing prior to the close of the polls and the challenge is based upon grounds other than638


the qualifications of the elector to remain on the list of electors, the absentee ballot shall639


be treated as a challenged ballot pursuant to subsection (e) of Code Section 21-2-386.  No640


further action by the registrars shall be required.641


(f)  If the challenged elector does not cast an absentee ballot and does not appear at the642


polling place to vote and the challenge is based on the grounds that the elector is not643


qualified to remain on the list of electors, the board of registrars shall proceed to hear the644


challenge pursuant to Code Section 21-2-229.645


(g)  If the challenged elector cast an absentee ballot and the challenge is based upon646


grounds that the challenged elector is not qualified to remain on the list of electors, the647


board of registrars shall proceed to conduct a hearing on the challenge on an expedited648


basis prior to the certification of the consolidated returns of the election by the election649


superintendent.  The election superintendent shall not certify such consolidated returns650


until such hearing is complete and the registrars have rendered their decision on the651


challenge.  If the registrars deny the challenge, the superintendent shall proceed to certify652


the consolidated returns.  If the registrars uphold the challenge, the name of the challenged653


elector shall be removed from the list of electors and the ballot of the challenged elector654


shall be rejected and not counted and, if necessary, the returns shall be adjusted to remove655


any votes cast by such elector.  The elector making the challenge and the challenged elector656


may appeal the decision of the registrars in the same manner as provided in subsection (e)657


of Code Section 21-2-229.658
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(h)  If the challenged elector appears at the polls to vote and it is practical to conduct a659


hearing on the challenge prior to the close of the polls, the registrars shall conduct such660


hearing and determine the merits of the challenge.  If the registrars deny the challenge, the661


elector shall be permitted to vote in the election notwithstanding the fact that the polls may662


have closed prior to the time the registrars render their decision and the elector can actually663


vote, provided that the elector proceeds to vote immediately after the decision of the664


registrars.  If the registrars uphold the challenge, the challenged elector shall not be665


permitted to vote and, if the challenge is based upon the grounds that the elector is not666


qualified to remain on the list of electors, the challenged elector's name shall be removed667


from the list of electors.668


(i)  If the challenged elector appears at the polls to vote and it is not practical to conduct669


a hearing prior to the close of the polls or if the registrars begin a hearing and subsequently670


find that a decision on the challenge cannot be rendered within a reasonable time, the671


challenged elector shall be permitted to vote by casting a challenged ballot on the same672


type of ballot that is used by the county or municipality for provisional ballots.  Such673


challenged ballot shall be sealed in double envelopes as provided in subsection (a) of Code674


Section 21-2-419 and, after having the word 'Challenged,' the elector's name, and the675


alleged cause of the challenge written across the back of the outer envelope, the ballot shall676


be deposited by the person casting such ballot in a secure, sealed ballot box677


notwithstanding the fact that the polls may have closed prior to the time the registrars make678


such a determination, provided that the elector proceeds to vote immediately after such679


determination of the registrars.  In such cases, if the challenge is based upon the grounds680


that the challenged elector is not qualified to remain on the list of electors, the registrars681


shall proceed to finish the hearing prior to the certification of the consolidated returns of682


the election by the election superintendent.  If the challenge is based on other grounds, no683


further action shall be required by the registrars.  The election superintendent shall not684


certify such consolidated returns until such hearing is complete and the registrars have685
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rendered their decision on the challenge.  If the registrars deny the challenge, the686


superintendent shall proceed to certify the consolidated returns.  If the registrars uphold the687


challenge, the name of the challenged elector shall be removed from the list of electors and688


the ballot of the challenged elector shall be rejected and not counted and, if necessary, the689


returns shall be adjusted to remove any votes cast by such elector.  The elector making the690


challenge and the challenged elector may appeal the decision of the registrars in the same691


manner as provided in subsection (e) of Code Section 21-2-229.692


(j)  Failure to comply with the provisions of this Code section by the board of registrars693


shall subject such board to sanctions by the State Election Board."694


SECTION 17.695


Said chapter is further amended in subsection (b) of Code Section 21-2-232, relating to696


removal of elector's name from list of electors, by adding a new paragraph to read as follows:697


"(3)  Once becoming a member of the nongovernmental entity described in subsection (d)698


of Code Section 21-2-225, the Secretary of State shall obtain regular information from699


such entity regarding electors who may have moved to another state, died, or otherwise700


become ineligible to vote in Georgia.  The Secretary of State shall use such information701


to conduct list maintenance on the list of eligible electors."702


SECTION 18.703


Said chapter is further amended by revising Code Section 21-2-263, relating to reduction in704


size of, or provision of additional voting equipment or poll workers to, precincts containing705


more than 2,000 electors when voting in such precincts at previous general election not706


completed one hour after closing of polls, as follows:707
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"21-2-263.708


(a)  If, at the previous general election, a precinct contained more than 2,000 electors and709


if all those electors desiring to vote had not completed voting one hour following the710


closing of the polls, the superintendent shall either reduce the size of said precinct so that711


it shall contain not more than 2,000 electors in accordance with the procedures prescribed712


by this chapter for the division, alteration, and consolidation of precincts no later than 60713


days before the next general election or provide additional voting equipment or poll714


workers, or both, before the next general election.  For administering this Code section, the715


chief manager of a precinct which contained more than 2,000 electors at the previous716


general election shall submit a report thereof, under oath, to the superintendent as to the717


time required for completion of voting by all persons in line at the time the polls were718


closed.  Any such change in the boundaries of a precinct shall conform with the719


requirements of subsection (a) of Code Section 21-2-261.1.720


(b)  If, at the previous general election, a precinct contained more than 2,000 electors and721


if electors desiring to vote on the day of the election had to wait in line for more than one722


hour before checking in to vote, the superintendent shall either reduce the size of such723


precinct so that it shall contain not more than 2,000 electors in accordance with the724


procedures prescribed by this chapter for the division, alteration, and consolidation of725


precincts no later than 60 days before the next general election or provide additional voting726


equipment or poll workers, or both, before the next general election.  For administering this727


Code section, the chief manager of a precinct which contained more than 2,000 electors at728


the previous general election shall submit a report thereof to the superintendent of the729


reported time from entering the line to checking in to vote.  Such wait time shall be730


measured no fewer than three different times throughout the day (in the morning, at731


midday, and prior to the close of polls) and such results shall be recorded on a form732


provided by the Secretary of State.  Any such change in the boundaries of a precinct shall733


conform with the requirements of subsection (a) of Code Section 21-2-261.1."734
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SECTION 19.735


Said chapter is further amended by revising subsection (a) of Code Section 21-2-265, relating736


to duty of superintendent to select polling places, change, petition objecting to proposed737


change, space for political parties holding primaries, facilities for disabled voters, selection738


of polling place outside precinct to better serve voters, and restriction on changing polling739


place on or near date of election, as follows:740


"(a)  The superintendent of a county or the governing authority of a municipality shall741


select and fix the polling place within each precinct and may, either on his, her, or its own742


motion or on petition of ten electors of a precinct, change the polling place within any743


precinct.  Except in case of an emergency or unavoidable event occurring within ten days744


of a primary or election, which emergency or event renders any polling place unavailable745


for use at such primary or election, the superintendent of a county or the governing746


authority of a municipality shall not change any polling place until notice of the proposed747


change shall have been published for once a week for two consecutive weeks in the legal748


organ for the county or municipality in which the polling place is located.  Additionally,749


on the first election during the seven days before and on the day of the first election750


following such change, a notice of such change shall be posted on the previous polling751


place and at three other places in the immediate vicinity thereof.  Each notice posted shall752


state the location to which the polling place has been moved and shall direct electors to the753


new location.  At least one notice at the previous polling place shall be a minimum of four754


feet by four feet in size.  The occupant or owner of the previous polling place, or his or her755


agent, shall be notified in writing of such change at the time notice is published in the legal756


organ."757







21 SB 202/AP


S. B. 202
- 31 -


SECTION 20.758


Said chapter is further amended by revising subsections (a) and (b) of Code759


Section 21-2-266, relating to use of public buildings as polling places, use of portable or760


movable facilities, and unrestricted access to residential communities, as follows:761


"(a)  In selecting polling places and advance voting locations, the superintendent of a762


county or the governing authority of a municipality shall select, wherever practicable and763


consistent with subsection (d) of Code Section 21-2-265, schoolhouses, municipal764


buildings or rooms, or other public buildings for that purpose.  In selecting polling places765


and advance voting locations, the superintendent of a county or the governing authority of766


a municipality shall give consideration to the comfort and convenience those places to be767


selected will provide to both electors and poll officers.  School, county, municipal, or other768


governmental authorities, upon request of the superintendent of a county or the governing769


authority of a municipality, shall make arrangements for the use of their property for770


polling places or advance voting locations; provided, however, that such use shall not771


substantially interfere with the use of such property for the purposes for which it is772


primarily intended.773


(b)  The superintendent of a county or the governing authority of a municipality shall have774


discretion to procure and provide portable or movable polling facilities of adequate size for775


any precinct; provided, however, that buses and other readily movable facilities shall only776


be used in emergencies declared by the Governor pursuant to Code Section 38-3-51 to777


supplement the capacity of the polling place where the emergency circumstance occurred."778


SECTION 20A.779


Said chapter is further amended by revising subsection (a) of Code Section 21-2-284, relating780


to form of official primary ballot and attestation regarding receiving value in exchange for781


vote, as follows:782
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"(a)  In each primary separate official ballots shall be prepared for the political party783


holding the primary.  At the top of each ballot shall be printed in prominent type the words784


'OFFICIAL PRIMARY BALLOT OF ______________ PARTY FOR,' followed by the785


name and designation of the precinct for which it is prepared and the name and date of the786


primary."787


SECTION 20B.788


Said chapter is further amended by revising Code Section 21-2-284.1, relating to form of789


ballot in nonpartisan municipal primaries, as follows:790


"21-2-284.1.791


 In the case of nonpartisan municipal primaries, the form of the official nonpartisan primary792


ballot shall conform insofar as practicable to the form of the official primary ballot as793


detailed in Code Section 21-2-284, including the printing of the name and designation of794


the precinct on the top of the ballot, except that:795


(1)  The following shall be printed at the top of each ballot in prominent type:796


'OFFICIAL NONPARTISAN PRIMARY BALLOT OF797


_______________________798


(Name of Municipality)';799


(2)  There shall be no name or designation of any political organization nor any words,800


designation, or emblems descriptive of a candidate's political affiliation printed under or801


after any candidate's name which is printed on the ballot; and802


(3)  The incumbency of a candidate seeking election for the public office he or she then803


holds shall be indicated on the ballot."804
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SECTION 20C.805


Said chapter is further amended by revising subsection (a) of Code Section 21-2-285, relating806


to form of official election ballot, attestation on receipt of benefit in exchange for vote, and807


when an election is not required, as follows:808


"(a)  At the top of each ballot for an election shall be printed in prominent type the words809


'OFFICIAL BALLOT,' followed by the name and designation of the precinct for which it810


is prepared and the name and date of the election."811


SECTION 21.812


Said chapter is further amended by revising Code Section 21-2-285.1, relating to form of813


ballot, run-off election, and declaration of prevailing candidate in nonpartisan elections, as814


follows:815


"21-2-285.1.816


The names of all candidates for offices which the General Assembly has by general law or817


local Act provided for election in a nonpartisan election shall be printed on each official818


primary ballot; and insofar as practicable such offices to be filled in the nonpartisan819


election shall be separated from the names of candidates for party nomination to other820


offices by being listed last on each ballot, with the top of that portion of each official821


primary ballot relating to the nonpartisan election to have printed in prominent type the822


words 'OFFICIAL NONPARTISAN ELECTION BALLOT.'  In addition, there shall be a823


ballot that contains just the official nonpartisan election ballot available for electors who824


choose not to vote in a party primary. Such ballot shall have printed at the top the name and825


designation of the precinct. Directions that explain how to cast a vote, how to write in a826


candidate, and how to obtain a new ballot after the elector spoils his or her ballot shall827


appear immediately under the caption, as specified by rule or regulation of the State828


Election Board.  Immediately under the directions, the name of each such nonpartisan829


candidate shall be arranged alphabetically by last name under the title of the office for830
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which they are candidates and be printed thereunder.  The incumbency of a candidate831


seeking election for the public office he or she then holds shall be indicated on the ballot.832


No party designation or affiliation shall appear beside the name of any candidate for833


nonpartisan office.  An appropriate space shall also be placed on the ballot for the casting834


of write-in votes for such offices.  In the event that no candidate in such nonpartisan835


election receives a majority of the total votes cast for such office, there shall be a836


nonpartisan election runoff between the candidates receiving the two highest numbers of837


votes; and the names of such candidates shall be placed on the official ballot at the general838


primary runoff in the same manner as prescribed in this Code section for the nonpartisan839


election and there shall be a separate official nonpartisan election runoff run-off ballot for840


those electors who do not choose or are not eligible to vote in the general primary runoff.841


In the event that only nonpartisan candidates are to be placed on a run-off ballot, the form842


of the ballot shall be as prescribed by the Secretary of State or election superintendent in843


essentially the same format as prescribed for the nonpartisan election.  Except as provided844


in subsection (g) of Code Section 21-2-134, the The candidate having a majority of the845


votes cast in the nonpartisan election or the candidate receiving the highest number of votes846


cast in the nonpartisan election runoff shall be declared duly elected to such office."847


SECTION 21A.848


Said chapter is further amended by revising paragraph (3) of subsection (b) of Code849


Section 21-2-286, relating to printing specifications, numbering, and binding of ballots, as850


follows:851


"(3)  Ballots printed by an electronic ballot marker shall be designed as prescribed by the852


Secretary of State to ensure ease of reading by electors, provided that each ballot shall853


have the name and designation of the precinct printed at the top."854
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SECTION 21B.855


Said chapter is further amended by revising Code Section 21-2-287, relating to form of856


absentee ballot, as follows:857


"21-2-287.858


The form for the absentee ballot shall be in substantially the same form as the official859


ballots used in the precincts, except it shall be printed with only the name stub and without860


a number strip and may shall have the precinct name and designation printed or stamped861


thereon."862


SECTION 22.863


Said chapter is further amended by revising subsection (b) of Code Section 21-2-367, relating864


to installation of systems, number of systems, and good working order, as follows:865


"(b)(1)  In each precinct in which optical scanning voting systems are used in a state-wide866


general election, the county or municipal governing authority, as appropriate, election867


superintendent shall provide at least one voting booth or enclosure for each 250 electors868


therein, or fraction thereof.869


(2)  For any other primary, election, or runoff, the county or municipal election870


superintendent may provide a greater or lesser number of voting booths or enclosures if,871


after a thorough consideration of the type of election, expected turnout, the number of872


electors who have already voted by advance voting or absentee ballot, and other relevant873


factors that inform the appropriate amount of equipment needed, such superintendent874


determines that a different amount of equipment is needed or sufficient.  Such875


determination shall be subject to the provisions of Code Section 21-2-263."876
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SECTION 23.877


Said chapter is further amended by revising Code Section 21-2-372, relating to ballot878


description, as follows:879


"21-2-372.880


Ballots shall be of suitable design, size, and stock to permit processing by a ballot scanner881


and shall be printed in black ink on clear, white, or colored material.  Other than ballots882


delivered electronically to qualified electors who are entitled to vote by absentee ballot883


under the federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C.884


Section 20301, et seq., the ballots shall be printed on security paper that incorporates885


features which can be used to authenticate the ballot as an official ballot but which do not886


make the ballot identifiable to a particular elector."887


SECTION 23A.888


Said chapter is further amended in Code Section 21-2-379.23, relating to requirements for889


ballot display for electronic ballot markers, role of Secretary of State, and printed paper890


ballot controls during recount, by adding a new subsection to read as follows:891


"(e)  Each ballot printed by an electronic ballot marker shall include the name and892


designation of the precinct at the top."893


SECTION 24.894


Said chapter is further amended by revising subsection (c) of Code Section 21-2-379.25,895


relating to programming for ballot design and style, verification, appointment of custodians,896


and role of custodians, as follows:897


"(c)  On or before the third day preceding a primary or election, including special primaries,898


special elections, and referendum elections, the superintendent shall have each electronic899


ballot marker tested to ascertain that it will correctly record the votes cast for all offices and900


on all questions and produce a ballot reflecting such choices of the elector in a manner that901
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the State Election Board shall prescribe by rule or regulation.  Public notice of the time and902


place of the test shall be made at least five days prior thereto; provided, however, that, in903


the case of a runoff, the public notice shall be made at least three days prior thereto.  The904


superintendent of each county or municipality shall publish such notice on the homepage905


of the county's or municipality's publicly accessible website associated with elections, if906


the county or municipality maintains a publicly accessible website, and in a newspaper of907


general circulation in the county or municipality and by posting in a prominent location in908


the county or municipality.  Such notice shall state the date, time, and place or places where909


preparation and testing of the voting system components for use in the primary or election910


will commence, that such preparation and testing shall continue from day to day until911


complete, and that representatives Representatives of political parties and bodies, news912


media, and the public shall be permitted to observe such tests.  The superintendent of the913


county or municipality shall also provide such notice to the Secretary of State who shall914


publish on his or her website the information received from superintendents stating the915


dates, times, and locations for preparation and testing of voting system components.916


However, such representatives of political parties and bodies, news media, and the public917


shall not in any manner interfere with the preparation and testing of voting system918


components.  The advertisement in the newspaper of general circulation shall be919


prominently displayed, shall not be less than 30 square inches, and shall not be placed in920


the section of the newspaper where legal notices appear."921


SECTION 25.922


Said chapter is further amended by revising Code Section 21-2-381, relating to making of923


application for absentee ballot, determination of eligibility by ballot clerk, furnishing of924


applications to colleges and universities, and persons entitled to make application, as follows:925


"21-2-381.926
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(a)(1)(A)  Except as otherwise provided in Code Section 21-2-219 or for advance927


voting described in subsection (d) of Code Section 21-2-385, not more earlier than 180928


78 days or less than 11 days prior to the date of the primary or election, or runoff of929


either, in which the elector desires to vote, any absentee elector may make, either by930


mail, by facsimile transmission, by electronic transmission, or in person in the931


registrar's or absentee ballot clerk's office, an application for an official ballot of the932


elector's precinct to be voted at such primary, election, or runoff.  To be timely933


received, an application for an absentee-by-mail ballot shall be received by the board934


of registrars or absentee ballot clerk no later than 11 days prior to the primary, election,935


or runoff.  For advance voting in person, the application shall be made within the time936


period set forth in subsection (d) of Code Section 21-2-385.937


(B)  In the case of an elector residing temporarily out of the county or municipality or938


a physically disabled elector residing within the county or municipality, the application939


for the elector's absentee ballot may, upon satisfactory proof of relationship, be made940


by such elector's mother, father, grandparent, aunt, uncle, sister, brother, spouse, son,941


daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law,942


father-in-law, brother-in-law, or sister-in-law of the age of 18 or over.943


(C)(i)  Any person applying for an absentee-by-mail ballot shall make application in944


writing on the form made available by the Secretary of State.  In order to confirm the945


identity of the voter, such form shall require the elector to provide his or her name,946


date of birth, address as registered, address where the elector wishes the ballot to be947


mailed, and the number of his or her Georgia driver's license or identification card948


issued pursuant to Article 5 of Chapter 5 of Title 40.  If such elector does not have a949


Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5950


of Title 40, the elector shall affirm this fact in the manner prescribed in the application951


and the elector shall provide a copy of a form of identification listed in subsection (c)952


of Code Section 21-2-417.  The form made available by the Secretary of State shall953
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include a space to affix a photocopy or electronic image of such identification.  The954


Secretary of State shall develop a method to allow secure electronic transmission of955


such form.  The application shall be in writing and shall contain sufficient information956


for proper identification of the elector; the permanent or temporary address of the957


elector to which the absentee ballot shall be mailed; also include the identity of the958


primary, election, or runoff in which the elector wishes to vote; and the name and959


relationship of the person requesting the ballot if other than the elector; and an oath960


for the elector or relative to write his or her usual signature with a pen and ink961


affirming that the elector is a qualified Georgia elector and the facts presented on the962


application are true.  Submitting false information on an application for an absentee963


ballot shall be a violation of Code Sections 21-2-560 and 21-2-571.964


(ii)  A blank application for an absentee ballot shall be made available online by the965


Secretary of State and each election superintendent and registrar, but neither the966


Secretary of State, election superintendent, board of registrars, other governmental967


entity, nor employee or agent thereof shall send absentee ballot applications directly968


to any elector except upon request of such elector or a relative authorized to request969


an absentee ballot for such elector.  No person or entity other than a relative970


authorized to request an absentee ballot for such elector or a person signing as971


assisting an illiterate or physically disabled elector shall send any elector an absentee972


ballot application that is prefilled with the elector's required information set forth in973


this subparagraph.  No person or entity other than the elector, a relative authorized to974


request an absentee ballot for such elector, a person signing as assisting an illiterate975


or physically disabled elector with his or her application, a common carrier charged976


with returning the ballot application, an absentee ballot clerk, a registrar, or a law977


enforcement officer in the course of an investigation shall handle or return an elector's978


completed absentee ballot application.  Handling a completed absentee ballot979


application by any person or entity other than as allowed in this subsection shall be980
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a misdemeanor.  Any application for an absentee ballot sent to any elector by any981


person or entity shall utilize the form of the application made available by the982


Secretary of State and shall clearly and prominently disclose on the face of the form:983


'This is NOT an official government publication and was NOT provided to you984


by any governmental entity and this is NOT a ballot.  It is being distributed by985


[insert name and address of person, organization, or other entity distributing such986


document or material].'987


(iii)  The disclaimer required by division (ii) of this subparagraph shall be:988


(I)  Of sufficient font size to be clearly readable by the recipient of the989


communication;990


(II)  Be contained in a printed box set apart from the other contents of the991


communication; and992


(III)  Be printed with a reasonable degree of color contrast between the background993


and the printed disclaimer.994


(D)  Except in the case of physically disabled electors residing in the county or995


municipality or electors in custody in a jail or other detention facility in the county or996


municipality, no absentee ballot shall be mailed to an address other than the permanent997


mailing address of the elector as recorded on the elector's voter registration record or998


a temporary out-of-county or out-of-municipality address.  Upon request, electors held999


in jails or other detention facilities who are eligible to vote shall be granted access to1000


the necessary personal effects for the purpose of applying for and voting an absentee1001


ballot pursuant to this chapter.1002


(E)  Relatives applying for absentee ballots for electors must also sign an oath stating1003


that facts in the application are true.1004


(F)  If the elector is unable to fill out or sign such elector's own application because of1005


illiteracy or physical disability, the elector shall make such elector's mark, and the1006
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person filling in the rest of the application shall sign such person's name below it as a1007


witness.1008


(G)  Any elector meeting criteria of advance age or disability specified by rule or1009


regulation of the State Election Board or any elector who is entitled to vote by absentee1010


ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 421011


U.S.C. Section 1973ff, et seq., as amended, may request in writing on one application1012


a ballot for a presidential preference primary held pursuant to Article 5 of this chapter1013


and for a primary as well as for any runoffs resulting therefrom and for the election for1014


which such primary shall nominate candidates as well as any runoffs resulting1015


therefrom.  If not so requested by such person, a separate and distinct application shall1016


be required for each primary, run-off primary, election, and run-off election.  Except1017


as otherwise provided in this subparagraph, a separate and distinct application for an1018


absentee ballot shall always be required for any special election or special primary.1019


(2)  A properly executed registration card submitted under the provisions of1020


subsection (b) of Code Section 21-2-219, if submitted within 180 days of a primary or1021


election in which the registrant is entitled to vote, shall be considered to be an application1022


for an absentee ballot under this Code section, or for a special absentee ballot under Code1023


Section 21-2-381.1, as appropriate.1024


(3)(A)  All persons or entities, other than the Secretary of State, election1025


superintendents, boards of registrars, and absentee ballot clerks, that send applications1026


for absentee ballots to electors in a primary, election, or runoff shall mail such1027


applications only to individuals who have not already requested, received, or voted an1028


absentee ballot in the primary, election, or runoff.  Any such person or entity shall1029


compare its mail distribution list with the most recent information available about1030


which electors have requested, been issued, or voted an absentee ballot in the primary,1031


election, or runoff and shall remove the names of such electors from its mail1032


distribution list.  A person or entity shall not be liable for any violation of this1033
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subparagraph if such person or entity relied upon information made available by the1034


Secretary of State within five business days prior to the date such applications are1035


mailed.1036


(B)  A person or entity in violation of subparagraph (A) of this paragraph shall be1037


subject to sanctions by the State Election Board which, in addition to all other possible1038


sanctions, may include requiring such person or entity to pay restitution to each affected1039


county or municipality in an amount up to $100.00 per duplicate absentee ballot1040


application that is processed by the county or municipality due to such violation or the1041


actual cost incurred by each affected county or municipality for the processing of such1042


duplicate absentee ballot applications.  Reserved.1043


(4)  In extraordinary circumstances as described in Code Section 21-2-543.1, the registrar1044


or absentee ballot clerk shall determine if the applicants are eligible to vote under this1045


Code section and shall either mail or issue the absentee ballots for the election for1046


representative in the United States Congress to an individual entitled to make application1047


for absentee ballot under subsection (d) of this Code section the same day any such1048


application is received, so long as the application is received by 3:00 P.M., otherwise no1049


later than the next business day following receipt of the application.  Any valid absentee1050


ballot shall be accepted and processed so long as the ballot is received by the registrar or1051


absentee ballot clerk not later than 45 days after the ballot is transmitted to the absent1052


uniformed services voter or overseas voter, but in no event later than 11 days following1053


the date of the election.1054


(b)(1)  Upon receipt of a timely application for an absentee ballot, a registrar or absentee1055


ballot clerk shall enter thereon the date received.  The registrar or absentee ballot clerk1056


shall verify the identity of the applicant and determine, in accordance with the provisions1057


of this chapter, if the applicant is eligible to vote in the primary or election involved.  In1058


order to be found eligible to vote an absentee ballot by mail verify the identity of the1059


applicant, the registrar or absentee ballot clerk shall compare the identifying information1060
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applicant's name, date of birth, and number of his or her Georgia driver's license or1061


identification card issued pursuant to Article 5 of Chapter 5 of Title 40 on the application1062


with the information on file in the registrar's office and, if the application is signed by the1063


elector, compare the signature or mark of the elector on the application with the signature1064


or mark of the elector on the elector's voter registration card.  If the application does not1065


contain the number of the applicant's Georgia driver's license or identification card issued1066


pursuant to Article 5 of Chapter 5 of Title 40, the registrar or absentee ballot clerk shall1067


verify that the identification provided with the application identifies the applicant.  In1068


order to be found eligible to vote an absentee ballot in person at the registrar's office or1069


absentee ballot clerk's office, such person shall show one of the forms of identification1070


listed in Code Section 21-2-417 and the registrar or absentee ballot clerk shall compare1071


the identifying information on the application with the information on file in the1072


registrar's office.1073


(2)  If found eligible, the registrar or absentee ballot clerk shall certify by signing in the1074


proper place on the application and then:1075


(A)  Shall mail the ballot as provided in this Code section;1076


(B)  If the application is made in person, shall issue the ballot to the elector within the1077


confines of the registrar's or absentee ballot clerk's office as required by Code1078


Section 21-2-383 if the ballot is issued during the advance voting period established1079


pursuant to subsection (d) of Code Section 21-2-385; or1080


(C)  May deliver the ballot in person to the elector if such elector is confined to a1081


hospital.1082


(3)  If found ineligible or if the application is not timely received, the clerk or the board1083


of registrars shall deny the application by writing the reason for rejection in the proper1084


space on the application and shall promptly notify the applicant in writing of the ground1085


of ineligibility, a copy of which notification should be retained on file in the office of the1086


board of registrars or absentee ballot clerk for at least one year.  However, an absentee1087
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ballot application shall not be rejected solely due to an apparent a mismatch between the1088


signature identifying information of the elector on the application and the signature1089


identifying information of the elector on file with the board of registrars.  In such cases,1090


the board of registrars or absentee ballot clerk shall send the elector a provisional1091


absentee ballot with the designation 'Provisional Ballot' on the outer oath envelope and1092


information prepared by the Secretary of State as to the process to be followed to cure the1093


signature discrepancy.  If such ballot is returned to the board of registrars or absentee1094


ballot clerk prior to the closing of the polls on the day of the primary or election, the1095


elector may cure the signature discrepancy by submitting an affidavit to the board of1096


registrars or absentee ballot clerk along with a copy of one of the forms of identification1097


enumerated in subsection (c) of Code Section 21-2-417 before the close of the period for1098


verifying provisional ballots contained in subsection (c) of Code Section 21-2-419.  If the1099


board of registrars or absentee ballot clerk finds the affidavit and identification to be1100


sufficient, the absentee ballot shall be counted as other absentee ballots.  If the board of1101


registrars or absentee ballot clerk finds the affidavit and identification to be insufficient,1102


then the procedure contained in Code Section 21-2-386 shall be followed for rejected1103


absentee ballots.1104


(4)  If the registrar or clerk is unable to determine the identity of the elector from1105


information given on the application or if the application is not complete or if the oath on1106


the application is not signed, the registrar or clerk should promptly write contact the1107


elector in writing to request the necessary additional information and a signed copy of the1108


oath.1109


(5)  In the case of an unregistered applicant who is eligible to register to vote, the clerk1110


or the board shall immediately mail a blank registration card as provided by Code1111


Section 21-2-223, and such applicant, if otherwise qualified, shall be deemed eligible to1112


vote by absentee ballot in such primary or election, if the registration card, properly1113


completed, is returned to the clerk or the board on or before the last day for registering1114
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to vote in such primary or election.  If the closing date for registration in the primary or1115


election concerned has not passed, the clerk or registrar shall also mail a ballot to the1116


applicant, as soon as it is prepared and available; and the ballot shall be cast in such1117


primary or election if returned to the clerk or board not later than the close of the polls1118


on the day of the primary or election concerned.1119


(c)  In those counties or municipalities in which the absentee ballot clerk or board of1120


registrars provides application forms for absentee ballots, the clerk or board shall provide1121


such quantity of the application form to the dean of each college or university located in1122


that county as said dean determines necessary for the students of such college or university.1123


(d)(1)  A citizen of the United States permanently residing outside the United States is1124


entitled to make application for an absentee ballot from Georgia and to vote by absentee1125


ballot in any election for presidential electors and United States senator or representative1126


in Congress:1127


(A)  If such citizen was last domiciled in Georgia immediately before his or her1128


departure from the United States; and1129


(B)  If such citizen could have met all qualifications, except any qualification relating1130


to minimum voting age, to vote in federal elections even though, while residing outside1131


the United States, he or she does not have a place of abode or other address in Georgia.1132


(2)  An individual is entitled to make application for an absentee ballot under paragraph1133


(1) of this subsection even if such individual's intent to return to Georgia may be1134


uncertain, as long as:1135


(A)  He or she has complied with all applicable Georgia qualifications and requirements1136


which are consistent with 42 U.S.C. Section 1973ff concerning absentee registration for1137


and voting by absentee ballots;1138


(B)  He or she does not maintain a domicile, is not registered to vote, and is not voting1139


in any other state or election district of a state or territory or in any territory or1140


possession of the United States; and1141
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(C)  He or she has a valid passport or card of identity and registration issued under the1142


authority of the Secretary of State of the United States or, in lieu thereof, an alternative1143


form of identification consistent with 42 U.S.C. Section 1973ff and applicable state1144


requirements, if a citizen does not possess a valid passport or card of identity and1145


registration.1146


(e)  The State Election Board is authorized to promulgate reasonable rules and regulations1147


for the implementation of paragraph (1) of subsection (a) of this Code section.  Said rules1148


and regulations may include provisions for the limitation of opportunities for fraudulent1149


application, including, but not limited to, comparison of voter registration records with1150


death certificates."1151


SECTION 26.1152


Said chapter is further amended by revising Code Section 21-2-382, relating to additional1153


sites as additional registrar's office or place of registration for absentee ballots, as follows:1154


"21-2-382.1155


(a)  Any other provisions of this chapter to the contrary notwithstanding, the board of1156


registrars may establish additional sites as additional registrar's offices or places of1157


registration for the purpose of receiving absentee ballots under Code Section 21-2-381 and1158


for the purpose of voting absentee ballots advance voting under Code Section 21-2-385,1159


provided that any such site is a building that is a branch of the county courthouse, a1160


courthouse annex, a government service center providing general government services,1161


another government building generally accessible to the public, or a location building that1162


is used as an election day polling place, notwithstanding that such location building is not1163


a government building.1164


(b)  Any other provisions of this chapter to the contrary notwithstanding, in all counties of1165


this state having a population of 550,000 or more according to the United States decennial1166


census of 1990 or any future such census, any building that is a branch of the county1167
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courthouse or courthouse annex established within any such county shall be an additional1168


registrar's or absentee ballot clerk's office or place of registration for the purpose of1169


receiving absentee ballots under Code Section 21-2-381 and for the purpose of voting1170


absentee ballots advance voting under Code Section 21-2-385.1171


(c)(1)  A board of registrars or absentee ballot clerk shall establish at least one drop box1172


as a means for absentee by mail electors to deliver their ballots to the board of registrars1173


or absentee ballot clerk.  A board of registrars or absentee ballot clerk may establish1174


additional drop boxes, subject to the limitations of this Code section, but may only1175


establish additional drop boxes totaling the lesser of either one drop box for every1176


100,000 active registered voters in the county or the number of advance voting locations1177


in the county.  Any additional drop boxes shall be evenly geographically distributed by1178


population in the county.  Drop boxes established pursuant to this Code section shall be1179


established at the office of the board of registrars or absentee ballot clerk or inside1180


locations at which advance voting, as set forth in subsection (d) of Code1181


Section 21-2-385, is conducted in the applicable primary, election, or runoff and may be1182


open during the hours of advance voting at that location.  Such drop boxes shall be closed1183


when advance voting is not being conducted at that location.  All drop boxes shall be1184


closed when the advance voting period ends, as set forth in subsection (d) of Code1185


Section 21-2-385.  The drop box location shall have adequate lighting and be under1186


constant surveillance by an election official or his or her designee, law enforcement1187


official, or licensed security guard.  During an emergency declared by the Governor1188


pursuant to Code Section 38-3-51, drop boxes may be located outside the office of the1189


board of registrars or absentee ballot clerk or outside of locations at which advance voting1190


is taking place, subject to the other limitations of this Code section.1191


(2)  The opening slot of a drop box shall not allow ballots to be tampered with or1192


removed and shall be designed to minimize the ability for liquid or other substances that1193


may damage ballots to be poured into the drop box.  A drop box shall be labeled1194
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"OFFICIAL ABSENTEE BALLOT DROP BOX" and shall clearly display the signage1195


developed by the Secretary of State pertaining to Georgia law with regard to who is1196


allowed to return absentee ballots and destroying, defacing, or delaying delivery of1197


ballots.1198


(3)  The board of registrars or absentee ballot clerk shall arrange for the collecting and1199


return of ballots deposited at each drop box at the conclusion of each day where advance1200


voting takes place.  Collection of ballots from a drop box shall be made by a team of at1201


least two people.  Any person collecting ballots from a drop box shall have sworn an oath1202


in the same form as the oath for poll officers set forth in Code Section 21-2-95.  The1203


collection team shall complete and sign a ballot transfer form upon removing the ballots1204


from the drop box which shall include the date, time, location, number of ballots,1205


confirmation that the drop box was locked after the removal of the ballots, and the1206


identity of each person collecting the ballots.  The collection team shall then immediately1207


transfer the ballots to the board of registrars or absentee ballot clerk, who shall process1208


and store the ballots in the same manner as absentee ballots returned by mail are1209


processed and stored.  The board of registrars, absentee ballot clerk, or a designee of the1210


board of registrars or absentee ballot clerk shall sign the ballot transfer form upon receipt1211


of the ballots from the collection team.  Such form shall be considered a public record1212


pursuant to Code Section 50-18-70.1213


(4)  At the beginning of voting at each advance location where a drop box is present, the1214


manager of the advance voting location shall open the drop box and confirm on the1215


reconciliation form for that advance voting location that the drop box is empty.  If the1216


drop box is not empty, the manager shall secure the contents of the drop box and1217


immediately inform the election superintendent, board of registrars, or absentee ballot1218


clerk, who shall inform the Secretary of State."1219
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SECTION 27.1220


Said chapter is further amended by revising Code Section 21-2-384, relating to preparation1221


and delivery of supplies, mailing of ballots, oath of absentee electors and persons assisting1222


absentee electors, master list of ballots sent, challenges, and electronic transmission of1223


ballots, as follows:1224


"21-2-384.1225


(a)(1)  The superintendent shall, in consultation with the board of registrars or absentee1226


ballot clerk, prepare, obtain, and deliver before the date specified in paragraph (2) of this1227


subsection an adequate supply of official absentee ballots to the board of registrars or1228


absentee ballot clerk for use in the primary or election or as soon as possible prior to a1229


runoff.  Envelopes and other supplies as required by this article may be ordered by the1230


superintendent, the board of registrars, or the absentee ballot clerk for use in the primary1231


or election.1232


(2)  The board of registrars or absentee ballot clerk shall mail or issue official absentee1233


ballots to all eligible applicants not more than 49 29 days but not less than 45 25 days1234


prior to any presidential preference primary, general primary other than a municipal1235


general primary, general election other than a municipal general election, or special1236


primary or special election in which there is a candidate for a federal office on the ballot;1237


22 days prior to any municipal general primary or municipal general election; and as soon1238


as possible prior to any runoff.  In the case of all other special primaries or special1239


elections, the board of registrars or absentee ballot clerk shall mail or issue official1240


absentee ballots to all eligible applicants within three days after the receipt of such ballots1241


and supplies, but no earlier than 22 days prior to the election; provided, however, that1242


should official absentee ballots shall be issued to any elector of the jurisdiction be1243


permitted to vote by absentee ballot who is entitled to vote by absentee ballot under the1244


federal Uniformed and Overseas Citizen Absentee Voting Act, 52 U.S.C. Section 20301,1245


et seq., as amended, beginning 49 days prior to a federal primary or election, all eligible1246
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applicants of such jurisdiction shall be entitled to vote by absentee ballot beginning 491247


days prior to such primary or election and not later than 45 days prior to a federal primary1248


or election.  As additional applicants who submitted timely applications for an absentee1249


ballot are determined to be eligible, the board or clerk shall mail or issue official absentee1250


ballots to such additional applicants immediately upon determining their eligibility;1251


provided, however, that no absentee ballot shall be mailed by the registrars or absentee1252


ballot clerk on the day prior to a primary or election and provided, further, that no1253


absentee ballot shall be issued on the day prior to a primary or election.  For all timely1254


received applications for absentee ballots, the board of registrars or absentee ballot clerk1255


shall mail or issue absentee ballots, provisional absentee ballots, and notices of rejection1256


as soon as possible upon determining their eligibility within the time periods set forth in1257


this subsection.  During the period for advance voting set forth in Code Section 21-2-385,1258


the board of registrars or absentee ballot clerk shall make such determinations and mail1259


or issue absentee ballots, provisional absentee ballots, and notices of rejection of1260


application within three days after receiving a timely application for an absentee ballot.1261


The board of registrars or absentee ballot clerk shall, within the same time periods1262


specified in this subsection, electronically transmit official absentee ballots to all electors1263


who have requested to receive their official absentee ballot electronically and are entitled1264


to vote such absentee ballot under the federal Uniformed and Overseas Citizens Absentee1265


Voting Act, 42 U.S.C. Section 1973ff 52 U.S.C. Section 20301, et seq., as amended.1266


(3)  The date a ballot is voted in the registrar's or absentee ballot clerk's office or the date1267


a ballot is mailed or issued to an elector and the date it is returned shall be entered on the1268


application record therefor.1269


(4)  Notwithstanding any other provision of this chapter, an elector confined in a hospital1270


may make application for an absentee ballot The delivery of an absentee ballot to a1271


person confined in a hospital may be made by the registrar or clerk on the day of a1272


primary or election or during a five-day ten-day period immediately preceding the day1273
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of such primary or election.  Such application shall immediately be processed and, if such1274


applicant is determined to be eligible, the board of registrars or absentee ballot clerk may1275


deliver the absentee ballot to such elector.1276


(5)  In the event an absentee ballot which has been mailed by the board of registrars or1277


absentee ballot clerk is not received by the applicant, the applicant may notify the board1278


of registrars or absentee ballot clerk and sign an affidavit stating that the absentee ballot1279


has not been received.  The board of registrars or absentee ballot clerk shall then issue a1280


second absentee ballot to the applicant and cancel the original ballot issued.  The affidavit1281


shall be attached to the original application.  A second application for an absentee ballot1282


shall not be required.1283


(b)  Except for ballots voted within the confines of the registrar's or absentee ballot clerk's1284


office, in addition to the mailing envelope addressed to the elector, the superintendent,1285


board of registrars, or absentee ballot clerk shall provide two envelopes for each official1286


absentee ballot, of such size and shape as shall be determined by the Secretary of State, in1287


order to permit the placing of one within the other and both within the mailing envelope.1288


On the smaller of the two envelopes to be enclosed in the mailing envelope shall be printed1289


the words 'Official Absentee Ballot' and nothing else.  On the back of the The larger of the1290


two envelopes to be enclosed within the mailing envelope shall be printed contain the form1291


of oath of the elector and the oath for persons assisting electors, as provided for in Code1292


Section 21-2-409, and the penalties provided for in Code Sections 21-2-568, 21-2-573,1293


21-2-579, and 21-2-599 for violations of oaths; and on a place for the elector to print his1294


or her name; a signature line; a space for the elector to print the number of his or her1295


Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5 of1296


Title 40; a space for the elector to mark to affirm that he or she does not have a Georgia1297


driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40;1298


a space for the elector to print his or her date of birth; and a space for the elector to print1299


the last four digits of his or her social security number, if the elector does not have a1300
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Georgia driver's license or state identification card issued pursuant to Article 5 of Chapter 51301


of Title 40.  The envelope shall be designed so that the number of the elector's Georgia1302


driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40,1303


the last four digits of the elector's social security number, and the elector's date of birth1304


shall be hidden from view when the envelope is correctly sealed.  Any person other than1305


the elector who requested the ballot, an authorized person who is assisting the elector1306


entitled to assistance in voting pursuant to Code Section 21-2-409, an absentee ballot clerk,1307


registrar, or law enforcement officer in the course of an investigation who knowingly1308


unseals a sealed absentee ballot envelope shall be guilty of a felony.  On the face of such1309


envelope shall be printed the name and address of the board of registrars or absentee ballot1310


clerk.  The larger of the two envelopes shall also display the elector's name and voter1311


registration number.  The mailing envelope addressed to the elector shall contain the two1312


envelopes, the official absentee ballot, the uniform instructions for the manner of preparing1313


and returning the ballot, in form and substance as provided by the Secretary of State,1314


provisional absentee ballot information, if necessary, and a notice in the form provided by1315


the Secretary of State of all withdrawn, deceased, and disqualified candidates and any1316


substitute candidates pursuant to Code Sections 21-2-134 and 21-2-155 and nothing else.1317


The uniform instructions shall include information specific to the voting system used for1318


absentee voting concerning the effect of overvoting or voting for more candidates than one1319


is authorized to vote for a particular office and information concerning how the elector may1320


correct errors in voting the ballot before it is cast including information on how to obtain1321


a replacement ballot if the elector is unable to change the ballot or correct the error.  The1322


uniform instructions shall prominently include specific instructions stating that the elector1323


shall mark his or her ballot in private and sign the oath by writing his or her usual signature1324


with a pen and ink under penalty of false swearing that the elector has not allowed any1325


person to observe the marking of his or her ballot other than an authorized person lawfully1326


assisting the elector if the elector is entitled to assistance, the elector's child under 18 years1327
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of age, or any child under 12 years of age and that the elector will not permit any1328


unauthorized person to deliver or return the voted ballot to the board of registrars.  The1329


uniform instructions shall include a list of authorized persons who may deliver or return1330


the voted ballot to the board of registrars on behalf of the elector as provided in subsection1331


(a) of Code Section 21-2-385.  The uniform instructions shall include the contact1332


information of the Secretary of State which may be used by the elector to report any1333


unauthorized person requesting to observe the elector voting his or her ballot or the1334


elector's voted ballot or any unauthorized person offering to deliver or return the voted1335


ballot to the board of registrars.1336


(c)(1)  The oaths referred to in subsection (b) of this Code section shall be in substantially1337


the following form:1338


I, the undersigned, do swear (or affirm) under penalty of false swearing that I am a1339


citizen of the United States and of the State of Georgia; that I possess the qualifications1340


of an elector required by the laws of the State of Georgia; that I am entitled to vote in1341


the precinct containing my residence in the primary or election in which this ballot is1342


to be cast; that I am eligible to vote by absentee ballot; that I have not marked or mailed1343


any other absentee ballot, nor will I mark or mail another absentee ballot for voting in1344


such primary or election; nor shall I vote therein in person; and that I have read and1345


understand the instructions accompanying this ballot; and that I have carefully complied1346


with such instructions in completing this ballot; that I have marked and sealed this1347


ballot in private and have not allowed any unauthorized person to observe the voting1348


of this ballot or how this ballot was voted except those authorized under state and1349


federal law; and that I will not give or transfer this ballot to any person not authorized1350


by law to deliver or return absentee ballots.  I understand that the offer or acceptance1351


of money or any other object of value to vote for any particular candidate, list of1352


candidates, issue, or list of issues included in this election constitutes an act of voter1353


fraud and is a felony under Georgia law.1354
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________________________1355


Signature or Mark of Elector  1356


________________________1357


Printed Name of Elector         1358


Oath of Person Assisting Elector (if any):1359


I, the undersigned, do swear (or affirm) that I assisted the above-named elector in1360


marking such elector's absentee ballot as such elector personally communicated such1361


elector's preference to me; and that such elector is entitled to receive assistance in1362


voting under provisions of subsection (a) of Code Section 21-2-409.1363


This, the ______ day of _________,  _________.1364


____________________________1365


Signature of Person Assisting         1366


Elector                                            1367


____________________________1368


Printed Name of Person                 1369


Assisting Elector                            1370


Reason for assistance (Check appropriate square):1371


G  Elector is unable to read the English language.1372


G  Elector requires assistance due to physical disability.1373


The forms upon which such oaths are printed shall contain the following information:1374


Georgia law provides that any person who knowingly falsifies information so as to1375


vote illegally by absentee ballot or who illegally gives or receives assistance in voting,1376


as specified in Code Section 21-2-568 or 21-2-573, shall be guilty of a felony.1377
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(2)  In the case of absent uniformed services or overseas voters, if the presidential1378


designee under Section 705(b) of the federal Help America Vote Act promulgates a1379


standard oath for use by such voters, the Secretary of State shall be required to use such1380


oath on absentee ballot materials for such voters and such oath shall be accepted in lieu1381


of the oath set forth in paragraph (1) of this subsection.1382


(d)  Each board of registrars or absentee ballot clerk shall maintain for public inspection1383


a master list, arranged by precincts, setting forth the name and residence of every elector1384


to whom an official absentee ballot has been sent.  Absentee electors whose names appear1385


on the master list may be challenged by any elector prior to 5:00 P.M. on the day before1386


the primary or election absentee ballots are to begin being scanned and tabulated.1387


(e)(1)  The election superintendent shall prepare special absentee run-off ballots for1388


general primaries and general elections for use by qualified electors who are entitled to1389


vote by absentee ballot under the federal Uniformed and Overseas Citizens Absentee1390


Voting Act, 52 U.S.C. Section 20301, et seq.1391


(2)  Such special absentee run-off ballots for the general primary shall list the titles of all1392


offices being contested at the general primary and the candidates qualifying for such1393


general primary for each office and shall permit the elector to vote in the general primary1394


runoff by indicating his or her order of preference for each candidate for each office.  A1395


separate ballot shall be prepared for each political party, but a qualified elector under this1396


subsection shall be mailed only the ballot of the political party in whose primary such1397


elector requests to vote.  The Secretary of State shall prepare instructions for use with1398


such special absentee run-off ballots, including instructions for voting by mail using an1399


electronically transmitted ballot.  Such ballot shall be returned by the elector in the same1400


manner as other absentee ballots by such electors who are entitled to vote by absentee1401


ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 521402


U.S.C. Section 20301, et seq.1403







21 SB 202/AP


S. B. 202
- 56 -


(3)  Such special absentee run-off ballots for the general election shall list the titles of all1404


offices being contested at the general election and the candidates qualifying for such1405


general election for each office and shall permit the elector to vote in the general election1406


runoff by indicating his or her order of preference for each candidate for each office.1407


(4)  To indicate order of preference for each candidate for each office to be voted on, an1408


elector shall put the numeral '1' next to the name of the candidate who is the elector's first1409


choice for such office, the numeral '2' for the elector's second choice, and so forth, in1410


consecutive numerical order, such that a numeral indicating the elector's preference is1411


written by the elector next to each candidate's name on the ballot.  An elector shall not1412


be required to indicate preference for more than one candidate for an office if the elector1413


so chooses.1414


(5)  A special absentee run-off ballot shall be enclosed with each general primary1415


absentee ballot sent to an elector who is entitled to vote by absentee ballot under the1416


federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20301,1417


et seq., along with instructions on how to cast the special absentee run-off ballot and the1418


two envelopes to be used in returning such ballot as provided in subsection (b) of this1419


Code section, provided that the envelopes bear the notation of 'Official Overseas/Military1420


General Primary Run-off Ballot.'  An elector shall be sent only the ballot containing the1421


candidates of the political party in whose primary such elector desires to vote.1422


(6)  A special absentee run-off ballot shall be enclosed with each general election1423


absentee ballot sent to an elector entitled to vote by absentee ballot under the federal1424


Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20301, et seq.,1425


along with instructions on how to cast the special absentee run-off ballot and the two1426


envelopes to be used in returning such ballot as provided in subsection (b) of this Code1427


section, provided that the envelopes bear the notation of 'Official Overseas/Military1428


General Election Run-off Ballot.'  The State Election Board shall by rule or regulation1429


establish procedures for the transmission of blank absentee ballots by mail and by1430
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electronic transmission for all electors who are entitled to vote by absentee ballot under1431


the federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C.1432


Section 20302 20301, et seq., as amended, and by which such electors may designate1433


whether the elector prefers the transmission of such ballots by mail or electronically, for1434


use in county, state, and federal primaries, elections, and runoffs in this state and, if the1435


Secretary of State finds it to be feasible, for use in municipal primaries, elections, and1436


runoffs.  If no preference is stated, the ballot shall be transmitted by mail.  The State1437


Election Board shall by rule or regulation establish procedures to ensure to the extent1438


practicable that the procedures for transmitting such ballots shall protect the security and1439


integrity of such ballots and shall ensure that the privacy of the identity and other1440


personal data of such electors who are entitled to vote by absentee ballot under the federal1441


Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20302 20301,1442


et seq., as amended, to whom a blank absentee ballot is transmitted under this Code1443


section is protected throughout the process of such transmission."1444


SECTION 28.1445


Said chapter is further amended by revising subsections (a) and (d) of and adding a new1446


subsection to Code Section 21-2-385, relating to procedure for voting by absentee ballot and1447


advance voting, to read as follows:1448


"(a)  At any time after receiving an official absentee ballot, but before the day of the1449


primary or election, except electors who are confined to a hospital on the day of the1450


primary or election, the elector shall vote his or her absentee ballot, then fold the ballot and1451


enclose and securely seal the same in the envelope on which is printed 'Official Absentee1452


Ballot.'  This envelope shall then be placed in the second one, on which is printed the form1453


of the oath of the elector; the name and oath of the person assisting, if any; and other1454


required identifying information.  The elector shall then fill out, subscribe, and swear to the1455


oath printed on such envelope.  In order to verify that the absentee ballot was voted by the1456
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elector who requested the ballot, the elector shall print the number of his or her Georgia1457


driver's license number or identification card issued pursuant to Article 5 of Chapter 5 of1458


Title 40 in the space provided on the outer oath envelope.  The elector shall also print his1459


or her date of birth in the space provided in the outer oath envelope.  If the elector does not1460


have a Georgia driver's license or state identification card issued pursuant to Article 5 of1461


Chapter 5 of Title 40, the elector shall so affirm in the space provided on the outer oath1462


envelope and print the last four digits of his or her social security number in the space1463


provided on the outer oath envelope.  If the elector does not have a Georgia driver's license,1464


identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or a social security1465


number, the elector shall so affirm in the space provided on the outer oath envelope and1466


place a copy of one of the forms of identification set forth in subsection (c) of Code1467


Section 21-2-417 in the outer envelope.  Such envelope shall then be securely sealed and1468


the elector shall then personally mail or personally deliver same to the board of registrars1469


or absentee ballot clerk, provided that mailing or delivery may be made by the elector's1470


mother, father, grandparent, aunt, uncle, brother, sister, spouse, son, daughter, niece,1471


nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law,1472


brother-in-law, sister-in-law, or an individual residing in the household of such elector.1473


The absentee ballot of a disabled elector may be mailed or delivered by the caregiver of1474


such disabled elector, regardless of whether such caregiver resides in such disabled1475


elector's household.  The absentee ballot of an elector who is in custody in a jail or other1476


detention facility may be mailed or delivered by any employee of such jail or facility1477


having custody of such elector.  An elector who is confined to a hospital on a primary or1478


election day to whom an absentee ballot is delivered by the registrar or absentee ballot1479


clerk shall then and there vote the ballot, seal it properly, and return it to the registrar or1480


absentee ballot clerk.  If the elector registered to vote for the first time in this state by mail1481


and has not previously provided the identification required by Code Section 21-2-220 and1482


votes for the first time by absentee ballot and fails to provide the identification required by1483
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Code Section 21-2-220 with such absentee ballot, such absentee ballot shall be treated as1484


a provisional ballot and shall be counted only if the registrars are able to verify the1485


identification and registration of the elector during the time provided pursuant to Code1486


Section 21-2-419."1487


"(d)(1)  There shall be a period of advance voting that shall commence:1488


(A)  On the fourth Monday immediately prior to each primary or election; and1489


(B)  On the fourth Monday immediately prior to a runoff from a general primary;1490


(C)  On the fourth Monday immediately prior to a runoff from a general election in1491


which there are candidates for a federal office on the ballot in the runoff; and1492


(D)(B)  As soon as possible prior to a runoff from any other general primary or election1493


in which there are only state or county candidates on the ballot in the runoff but no later1494


than the second Monday immediately prior to such runoff 1495


and shall end on the Friday immediately prior to each primary, election, or runoff.1496


Voting shall be conducted during normal business hours beginning at 9:00 A.M. and1497


ending at 5:00 P.M. on weekdays, other than observed state holidays, during such period1498


and shall be conducted on the second Saturday and third Saturdays during the hours of1499


9:00 A.M. through 5:00 P.M. and, if the registrar or absentee ballot clerk so chooses, the1500


second Sunday, the third Sunday, or both the second and third Sundays prior to a primary1501


or election during the hours of 9:00 A.M. through 4:00 P.M. determined by the registrar1502


or absentee ballot clerk, but no longer than 7:00 A.M. through 7:00 P.M.; provided,1503


however, that in primaries and elections in which there are no federal or state candidates1504


on the ballot, no Saturday voting hours shall be required; and provided, further, that, if1505


such second Saturday is a public and legal holiday pursuant to Code Section 1-4-1, if1506


such second Saturday follows a public and legal holiday occurring on the Thursday or1507


Friday immediately preceding such second Saturday, or if such second Saturday1508


immediately precedes a public and legal holiday occurring on the following Sunday or1509


Monday, such advance voting shall not be held on such second Saturday but shall be held1510
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on the third Saturday prior to such primary or election beginning at 9:00 A.M. and ending1511


at 5:00 P.M.  Except as otherwise provided in this paragraph, counties and municipalities1512


the registrars may extend the hours for voting beyond regular business hours to permit1513


advance voting from 7:00 A.M. until 7:00 P.M. and may provide for additional voting1514


locations pursuant to Code Section 21-2-382 to suit the needs of the electors of the1515


jurisdiction at their option; provided, however, that voting shall occur only on the days1516


specified in this paragraph and counties and municipalities shall not be authorized to1517


conduct advance voting on any other days.1518


(2)  The registrars or absentee ballot clerk, as appropriate, shall provide reasonable notice1519


to the electors of their jurisdiction of the availability of advance voting as well as the1520


times, dates, and locations at which advance voting will be conducted.  In addition, the1521


registrars or absentee ballot clerk shall notify the Secretary of State in the manner1522


prescribed by the Secretary of State of the times, dates, and locations at which advance1523


voting will be conducted.1524


(3)  The board of registrars shall publish the dates, times, and locations of the availability1525


of advance voting in its jurisdiction on the homepage of the county's publicly accessible1526


website associated with elections or registrations, or if the county does not have such a1527


website, in a newspaper of general circulation, and by posting in a prominent location in1528


the county, no later than 14 days prior to the beginning of the advance voting period for1529


a general primary, special primary, general election, or special election and no later than1530


seven days prior to the beginning of the advance voting period for any run-off election.1531


Any new advance voting locations added after that deadline shall be published in the1532


same manner as soon as possible.  The board of registrars shall not remove any advance1533


voting location after the notice of such location is published, except in the case of an1534


emergency or unavoidable event that renders a location unavailable for use.  Any changes1535


that are made due to an emergency or unavoidable event after a notice of a location has1536
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been published shall be published as soon as possible in the same manner set forth in this1537


paragraph.1538


(e)  On each day of an absentee voting period, each county board of registrars or1539


municipal absentee ballot clerk shall report for the county or municipality to the Secretary1540


of State and post on the county or municipal website, or if the county or municipality1541


does not maintain such a website, a place of public prominence in the county or1542


municipality, not later than 10:00 A.M. on each business day the number of persons to1543


whom absentee ballots have been issued, the number of persons who have returned1544


absentee ballots, and the number of absentee ballots that have been rejected.1545


Additionally, on each day of an advance voting period, each county board of registrars1546


or municipal absentee ballot clerk shall report to the Secretary of State and post on the1547


county or municipal website, or if the county or municipality does not maintain such a1548


website, a place of public prominence in the county or municipality, not later than 10:001549


A.M. on each business day the number of persons who have voted at the advance voting1550


sites in the county or municipality.  During the absentee voting period and for a period1551


of three days following a primary, election, or runoff, each county board of registrars or1552


municipal absentee ballot clerk shall report to the Secretary of State and post on the1553


county or municipal website, or if the county or municipality does not maintain such a1554


website, a place of public prominence in the county or municipality, not later than 10:001555


A.M. on each business day the number of persons who have voted provisional ballots, the1556


number of provisional ballots that have verified or cured and accepted for counting, and1557


the number of provisional ballots that have been rejected."1558


SECTION 29.1559


Said chapter is further amended by revising Code Section 21-2-386, relating to safekeeping,1560


certification, and validation of absentee ballots, rejection of ballot, delivery of ballots to1561
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manager, duties of managers, precinct returns, and notification of challenged elector, as1562


follows:1563


"21-2-386.1564


(a)(1)(A)  The board of registrars or absentee ballot clerk shall keep safely, unopened,1565


and stored in a manner that will prevent tampering and unauthorized access all official1566


absentee ballots received from absentee electors prior to the closing of the polls on the1567


day of the primary or election except as otherwise provided in this subsection.1568


(B)  Upon receipt of each ballot, a registrar or clerk shall write the day and hour of the1569


receipt of the ballot on its envelope.  The registrar or clerk shall then compare the1570


number of the elector's Georgia driver's license number or state identification card1571


issued pursuant to Article 5 of Chapter 5 of Title 40 and date of birth entered on the1572


absentee ballot envelope identifying information on the oath with the same information1573


on file in his or her office, shall compare the signature or mark on the oath with the1574


signature or mark on the absentee elector's voter registration card or the most recent1575


update to such absentee elector's voter registration card and application for absentee1576


ballot or a facsimile of said signature or mark taken from said card or application, and1577


shall, if the information and signature appear to be valid and other identifying1578


information appears to be correct, contained in the elector's voter registration records.1579


If the elector has affirmed on the envelope that he or she does not have a Georgia1580


driver's license or state identification card issued pursuant to Article 5 of Chapter 5 of1581


Title 40, the registrar or clerk shall compare the last four digits of the elector's social1582


security number and date of birth entered on the envelope with the same information1583


contained in the elector's voter registration records.  The registrar or clerk shall also1584


confirm that the elector signed the oath and the person assisting the elector, if any,1585


signed the required oath.  If the elector has signed the elector's oath, the person assisting1586


has signed the required oath, if applicable, and the identifying information entered on1587


the absentee ballot envelope matches the same information contained in the elector's1588
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voter registration record, the registrar or clerk shall so certify by signing or initialing1589


his or her name below the voter's oath.  Each elector's name so certified shall be listed1590


by the registrar or clerk on the numbered list of absentee voters prepared for his or her1591


precinct.1592


(C)  If the elector has failed to sign the oath, or if the signature identifying information1593


entered on the absentee ballot envelope does not appear to be valid match the same1594


information appearing in the elector's voter registration record, or if the elector has1595


failed to furnish required information or information so furnished does not conform1596


with that on file in the registrar's or clerk's office, or if the elector is otherwise found1597


disqualified to vote, the registrar or clerk shall write across the face of the envelope1598


'Rejected,' giving the reason therefor.  The board of registrars or absentee ballot clerk1599


shall promptly notify the elector of such rejection, a copy of which notification shall be1600


retained in the files of the board of registrars or absentee ballot clerk for at least two1601


years.  Such elector shall have until the end of the period for verifying provisional1602


ballots contained in subsection (c) of Code Section 21-2-419 to cure the problem1603


resulting in the rejection of the ballot.  The elector may cure a failure to sign the oath,1604


an invalid signature nonmatching identifying information, or missing information by1605


submitting an affidavit to the board of registrars or absentee ballot clerk along with a1606


copy of one of the forms of identification enumerated in subsection (c) of Code1607


Section 21-2-417 before the close of such period.  The affidavit shall affirm that the1608


ballot was submitted by the elector, is the elector's ballot, and that the elector is1609


registered and qualified to vote in the primary, election, or runoff in question.  If the1610


board of registrars or absentee ballot clerk finds the affidavit and identification to be1611


sufficient, the absentee ballot shall be counted.1612


(D)  An elector who registered to vote by mail, but did not comply with subsection (c)1613


of Code Section 21-2-220, and who votes for the first time in this state by absentee1614


ballot shall include with his or her application for an absentee ballot or in the outer oath1615
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envelope of his or her absentee ballot either one of the forms of identification listed in1616


subsection (a) of Code Section 21-2-417 or a copy of a current utility bill, bank1617


statement, government check, paycheck, or other government document that shows the1618


name and address of such elector.  If such elector does not provide any of the forms of1619


identification listed in this subparagraph with his or her application for an absentee1620


ballot or with the absentee ballot, such absentee ballot shall be deemed to be a1621


provisional ballot and such ballot shall only be counted if the registrars are able to1622


verify current and valid identification of the elector as provided in this subparagraph1623


within the time period for verifying provisional ballots pursuant to Code1624


Section 21-2-419.  The board of registrars or absentee ballot clerk shall promptly notify1625


the elector that such ballot is deemed a provisional ballot and shall provide information1626


on the types of identification needed and how and when such identification is to be1627


submitted to the board of registrars or absentee ballot clerk to verify the ballot.1628


(E)  Three copies of the numbered list of voters shall also be prepared for such rejected1629


absentee electors, giving the name of the elector and the reason for the rejection in each1630


case.  Three copies of the numbered list of certified absentee voters and three copies of1631


the numbered list of rejected absentee voters for each precinct shall be turned over to1632


the poll manager in charge of counting the absentee ballots and shall be distributed as1633


required by law for numbered lists of voters.1634


(F)  All absentee ballots returned to the board or absentee ballot clerk after the closing1635


of the polls on the day of the primary or election shall be safely kept unopened by the1636


board or absentee ballot clerk and then transferred to the appropriate clerk for storage1637


for the period of time required for the preservation of ballots used at the primary or1638


election and shall then, without being opened, be destroyed in like manner as the used1639


ballots of the primary or election.  The board of registrars or absentee ballot clerk shall1640


promptly notify the elector by first-class mail that the elector's ballot was returned too1641


late to be counted and that the elector will not receive credit for voting in the primary1642
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or election.  All such late absentee ballots shall be delivered to the appropriate clerk and1643


stored as provided in Code Section 21-2-390.1644


(G)  Notwithstanding any provision of this chapter to the contrary, until the United1645


States Department of Defense notifies the Secretary of State that the Department of1646


Defense has implemented a system of expedited absentee voting for those electors1647


covered by this subparagraph, absentee ballots cast in a primary, election, or runoff by1648


eligible absentee electors who reside outside the county or municipality in which the1649


primary, election, or runoff is held and are members of the armed forces of the United1650


States, members of the merchant marine of the United States, spouses or dependents of1651


members of the armed forces or merchant marine residing with or accompanying such1652


members, or overseas citizens that are postmarked by the date of such primary, election,1653


or runoff and are received within the three-day period following such primary, election,1654


or runoff, if proper in all other respects, shall be valid ballots and shall be counted and1655


included in the certified election results.1656


(2)(A)  Beginning at 8:00 A.M. on the third Monday prior to After the opening of the1657


polls on the day of the primary, election, or runoff, the registrars or absentee ballot1658


clerks election superintendent shall be authorized to open the outer oath envelope on1659


which is printed the oath of the elector of absentee ballots that have been verified and1660


accepted pursuant to subparagraph (a)(1)(B) of this Code section, in such a manner as1661


not to destroy the oath printed thereon; provided, however, that the registrars or1662


absentee ballot clerk shall not be authorized to remove the contents of such outer1663


envelope, or to open the inner envelope marked 'Official Absentee Ballot,' except as1664


otherwise provided in this Code section and scan the absentee ballot using one or more1665


ballot scanners.  At least three persons who are registrars, deputy registrars, poll1666


workers, or absentee ballot clerks must be present before commencing; and three1667


persons who are registrars, deputy registrars, or absentee ballot clerks shall be present1668


at all times while the outer absentee ballot envelopes are being opened and the absentee1669
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ballots are being scanned.  After opening the outer envelopes, the ballots shall be safely1670


and securely stored until the time for tabulating such ballots.  However, no person shall1671


tally, tabulate, estimate, or attempt to tally, tabulate, or estimate or cause the ballot1672


scanner or any other equipment to produce any tally or tabulate, partial or otherwise,1673


of the absentee ballots cast until the time for the closing of the polls on the day of the1674


primary, election, or runoff except as provided in this Code section.  Prior to beginning1675


the process set forth in this paragraph, the superintendent shall provide written notice1676


to the Secretary of State in writing at least seven days prior to processing and scanning1677


absentee ballots.  Such notice shall contain the dates, start and end times, and location1678


or locations where absentee ballots will be processed and scanned.  The superintendent1679


shall also post such notice publicly in a prominent location in the superintendent's office1680


and on the home page of the county election superintendent's website, if the county1681


election superintendent maintains such a website.  The Secretary of State shall publish1682


on his or her website the information he or she receives from superintendents stating1683


the dates, times, and locations where absentee ballots will be processed.1684


(B)  The proceedings set forth in this paragraph shall be open to the view of the public,1685


but no person except one employed and designated by the superintendent shall touch1686


any ballot or ballot container.  Any person involved in processing and scanning1687


absentee ballots shall swear an oath, in the same form as the oath for poll officers1688


provided in Code Section 21-2-95, prior to beginning the processing and scanning of1689


absentee ballots.  The county executive committee or, if there is no organized county1690


executive committee, the state executive committee of each political party and political1691


body having candidates whose names appear on the ballot for such election shall have1692


the right to designate two persons and each independent and nonpartisan candidate1693


whose name appears on the ballot for such election shall have the right to designate one1694


person to act as monitors for such process.  In the event that the only issue to be voted1695


upon in an election is a referendum question, the superintendent shall also notify in1696
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writing the chief judge of the superior court of the county who shall appoint two1697


electors of the county to monitor such process.  While viewing or monitoring the1698


process set forth in this paragraph, monitors and observers shall be prohibited from:1699


(i)  In any way interfering with the processing or scanning of absentee ballots or the1700


conduct of the election;1701


(ii)  Using or bringing into the room any photographic or other electronic monitoring1702


or recording devices, cellular telephones, or computers;1703


(iii)  Engaging in any form of campaigning or campaign activity;1704


(iv)  Taking any action that endangers the secrecy and security of the ballots;1705


(v)  Touching any ballot or ballot container;1706


(vi)  Tallying, tabulating, estimating, or attempting to tally, tabulate, or estimate,1707


whether partial or otherwise, any of the votes on the absentee ballots cast; and1708


(vii)  Communicating any information that they see while monitoring the processing1709


and scanning of the absentee ballots, whether intentionally or inadvertently, about any1710


ballot, vote, or selection to anyone other than an election official who needs such1711


information to lawfully carry out his or her official duties.1712


(C)  The State Election Board shall promulgate rules requiring reconciliation1713


procedures; prompt and undelayed scanning of ballots after absentee ballot envelopes1714


are opened; secrecy of election results prior to the closing of the polls on the day of a1715


primary, election, or runoff; and other protections to protect the integrity of the process1716


set forth in this paragraph.1717


(3)  A county election superintendent may, in his or her discretion, after 7:00 A.M. on the1718


day of the primary, election, or runoff open the inner envelopes in accordance with the1719


procedures prescribed in this subsection and begin tabulating the absentee ballots.  If the1720


county election superintendent chooses to open the inner envelopes and begin tabulating1721


such ballots prior to the close of the polls on the day of the primary, election, or runoff,1722


the superintendent shall notify in writing, at least seven days prior to the primary,1723
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election, or runoff, the Secretary of State of the superintendent's intent to begin the1724


absentee ballot tabulation prior to the close of the polls.  The county executive committee1725


or, if there is no organized county executive committee, the state executive committee of1726


each political party and political body having candidates whose names appear on the1727


ballot for such election in such county shall have the right to designate two persons and1728


each independent and nonpartisan candidate whose name appears on the ballot for such1729


election in such county shall have the right to designate one person to act as monitors for1730


such process.  In the event that the only issue to be voted upon in an election is a1731


referendum question, the superintendent shall also notify in writing the chief judge of the1732


superior court of the county who shall appoint two electors of the county to monitor such1733


process.1734


(4)  The county election superintendent shall publish a written notice in the1735


superintendent's office of the superintendent's intent to begin the absentee ballot1736


tabulation prior to the close of the polls and publish such notice at least one week prior1737


to the primary, election, or runoff in the legal organ of the county.1738


(5)  The process for opening the inner absentee ballot envelopes, scanning absentee1739


ballots, of and tabulating absentee ballots on the day of a primary, election, or runoff as1740


provided in this subsection shall be a confidential process conducted in a manner to1741


maintain the secrecy of all ballots and to protect the disclosure of any balloting1742


information before 7:00 P.M. on election day.  No absentee ballots shall be tabulated1743


before 7:00 A.M. on the day of a primary, election, or runoff.1744


(6)  All persons conducting the tabulation of absentee ballots during the day of a primary,1745


election, or runoff, including the vote review panel required by Code Section 21-2-483,1746


and all monitors and observers shall be sequestered until the time for the closing of the1747


polls.  All such persons shall have no contact with the news media; shall have no contact1748


with other persons not involved in monitoring, observing, or conducting the tabulation;1749


shall not use any type of communication device including radios, telephones, and cellular1750
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telephones; shall not utilize computers for the purpose of e-mail email, instant messaging,1751


or other forms of communication; and shall not communicate any information concerning1752


the tabulation until the time for the closing of the polls; provided, however, that1753


supervisory and technical assistance personnel shall be permitted to enter and leave the1754


area in which the tabulation is being conducted but shall not communicate any1755


information concerning the tabulation to anyone other than the county election1756


superintendent; the staff of the superintendent; those persons conducting, observing, or1757


monitoring the tabulation; and those persons whose technical assistance is needed for the1758


tabulation process to operate.1759


(7)  The absentee ballots shall be tabulated in accordance with the procedures of this1760


chapter for the tabulation of absentee ballots.  As such ballots are tabulated, they shall be1761


placed into locked ballot boxes and may be transferred to locked ballot bags, if needed,1762


for security.  The persons conducting the tabulation of the absentee ballots shall not cause1763


the tabulating equipment to produce any count, partial or otherwise, of the absentee votes1764


cast until the time for the closing of the polls except as otherwise provided in this Code1765


section.1766


(b)  When requested by the superintendent, but not earlier than the third Monday prior to1767


a primary, election, or runoff As soon as practicable after 7:00 A.M. on the day of the1768


primary, election, or runoff, in precincts other than those in which optical scanning1769


tabulators are used, a registrar or absentee ballot clerk shall deliver the official absentee1770


ballot of each certified absentee elector, each rejected absentee ballot, applications for such1771


ballots, and copies of the numbered lists of certified and rejected absentee electors to the1772


manager in charge of the absentee ballot precinct of the county or municipality, which shall1773


be located in the precincts containing the county courthouse or polling place designated by1774


the municipal superintendent.  In those precincts in which optical scanning tabulators are1775


used, such absentee ballots shall be taken to the tabulation center or other place location1776


designated by the superintendent, and the superintendent or official receiving such absentee1777







21 SB 202/AP


S. B. 202
- 70 -


ballots shall issue his or her receipt therefor.  Except as otherwise provided in this Code1778


section, in no event shall the counting of the ballots begin before the polls close.1779


(c)  The superintendent shall cause the verified and accepted absentee ballots to be opened1780


and tabulated as provided in this Code section.  A Except as otherwise provided in this1781


Code section, after the close of the polls on the day of the primary, election, or runoff, a1782


manager shall then open the outer envelope in such manner as not to destroy the oath1783


printed thereon and shall deposit the inner envelope marked 'Official Absentee Ballot' in1784


a ballot box reserved for absentee ballots.  In the event that an outer envelope is found to1785


contain an absentee ballot that is not in an inner envelope, the ballot shall be sealed in an1786


inner envelope, initialed and dated by the person sealing the inner envelope, and deposited1787


in the ballot box and counted in the same manner as other absentee ballots, provided that1788


such ballot is otherwise proper.  Such manager with two assistant managers, appointed by1789


the superintendent, with such clerks as the manager deems necessary shall count the1790


absentee ballots following the procedures prescribed by this chapter for other ballots,1791


insofar as practicable, and prepare an election return for the county or municipality1792


showing the results of the absentee ballots cast in such county or municipality.1793


(d)  All absentee ballots shall be counted and tabulated in such a manner that returns may1794


be reported by precinct; and separate returns shall be made for each precinct in which1795


absentee ballots were cast showing the results by each precinct in which the electors reside.1796


The superintendent shall utilize the procedures set forth in this Code section to ensure that1797


the returns of verified and accepted absentee ballots cast are reported to the public as soon1798


as possible following the closing of the polls on the day of the primary, election, or runoff.1799


Failure to utilize these procedures to ensure that the returns of verified and accepted1800


absentee ballots are reported as soon as possible following the close of polls shall subject1801


the superintendent to sanctions by the State Election Board.  If a superintendent fails to1802


report the returns of verified and accepted absentee ballots by the day following the1803
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election at 5:00 P.M., the State Election Board may convene an independent performance1804


review board pursuant to Code Section 21-2-107.1805


(e)  If an absentee elector's right to vote has been challenged for cause, a poll officer shall1806


write 'Challenged,' the elector's name, and the alleged cause of challenge on the outer1807


envelope and shall deposit the ballot in a secure, sealed ballot box; and it shall be counted1808


as other challenged ballots are counted.  Where direct recording electronic voting systems1809


are used for absentee balloting and a challenge to an elector's right to vote is made prior to1810


the time that the elector votes, the elector shall vote on a paper or optical scanning ballot1811


and such ballot shall be handled as provided in this subsection.  The board of registrars or1812


absentee ballot clerk shall promptly notify the elector of such challenge.1813


(f)  It shall be unlawful at any time prior to the close of the polls for any person to disclose1814


or for any person to receive any information regarding the results of the tabulation of1815


absentee ballots except as expressly provided by law."1816


SECTION 30.1817


Said chapter is further amended in Code Section 21-2-390, relating to delivery of election1818


materials to clerk of superior court or city clerk after primary or election and accounting for1819


ballots by registrars or municipal absentee ballot clerks, by designating the existing text as1820


subsection (a) and adding a new subsection to read as follows:1821


"(b)  The Secretary of State shall be authorized to inspect and audit the information1822


contained in the absentee ballot applications or envelopes at his or her discretion at any1823


time during the 24 month retention period.  Such audit may be conducted state wide or in1824


selected counties or cities and may include the auditing of a statistically significant sample1825


of the envelopes or a full audit of all of such envelopes.  For this purpose, the Secretary of1826


State or his or her authorized agents shall have access to such envelopes in the custody of1827


the clerk of superior court or city clerk."1828
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SECTION 31.1829


Said chapter is further amended in Code Section 21-2-403, relating to time for opening and1830


closing of polls, by redesignating the existing text as subsection (a) and adding a new1831


subsection to read as follows:1832


"(b)  Poll hours at a precinct may be extended only by order of a judge of the superior court1833


of the county in which the precinct is located upon good cause shown by clear and1834


convincing evidence that persons were unable to vote at that precinct during a specific1835


period or periods of time.  Poll hours shall not be extended longer than the total amount of1836


time during which persons were unable to vote at such precinct.  Any order extending poll1837


hours at a precinct beyond 9:00 P.M. shall be by written order with specific findings of fact1838


supporting such extension."1839


SECTION 32.1840


Said chapter is further amended by revising subsections (c) and (e) of Code1841


Section 21-2-408, relating to poll watchers, designation, duties, removal for interference with1842


election, reports by poll watchers of infractions or irregularities, and ineligibility of1843


candidates to serve as poll watchers, as follows:1844


"(c)  In counties or municipalities using direct recording electronic (DRE) voting systems1845


or optical scanning voting systems, each political party may appoint two poll watchers in1846


each primary or election, each political body may appoint two poll watchers in each1847


election, each nonpartisan candidate may appoint one poll watcher in each nonpartisan1848


election, and each independent candidate may appoint one poll watcher in each election to1849


serve in the locations designated by the superintendent within the tabulating center.  Such1850


designated locations shall include the check-in area, the computer room, the duplication1851


area, and such other areas as the superintendent may deem necessary to the assurance of1852


fair and honest procedures in the tabulating center.  The locations designated by the1853


superintendent shall ensure that each poll watcher can fairly observe the procedures set1854







21 SB 202/AP


S. B. 202
- 73 -


forth in this Code section.  The poll watchers provided for in this subsection shall be1855


appointed and serve in the same manner as other poll watchers."1856


"(e)  No person shall be appointed or be eligible to serve as a poll watcher in any primary1857


or election in which such person is a candidate.  No person shall be eligible to serve as a1858


poll watcher unless he or she has completed training provided by the political party,1859


political body, or candidate designating the poll watcher.  Upon request, the Secretary of1860


State shall make available material to each political party, political body, or candidate that1861


can be utilized in such training but it shall be the responsibility of the political party,1862


political body, or candidate designating the poll watcher to instruct poll watchers in their1863


duties and in applicable laws and rules and regulations.  Each political party, political body,1864


or candidate shall, in their written designation of poll watchers, certify under oath that the1865


named poll watchers have completed the training required by this Code section."1866


SECTION 33.1867


Said chapter is further amended by revising subsections (a) and (e) of Code1868


Section 21-2-414, relating to restrictions on campaign activities and public opinion polling1869


within the vicinity of a polling place, cellular phone use prohibited, prohibition of candidates1870


from entering certain polling places, and penalty, as follows:1871


"(a)  No person shall solicit votes in any manner or by any means or method, nor shall any1872


person distribute or display any campaign material, nor shall any person give, offer to give,1873


or participate in the giving of any money or gifts, including, but not limited to, food and1874


drink, to an elector, nor shall any person solicit signatures for any petition, nor shall any1875


person, other than election officials discharging their duties, establish or set up any tables1876


or booths on any day in which ballots are being cast:1877


(1)  Within 150 feet of the outer edge of any building within which a polling place is1878


established;1879


(2)  Within any polling place; or1880
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(3)  Within 25 feet of any voter standing in line to vote at any polling place.1881


These restrictions shall not apply to conduct occurring in private offices or areas which1882


cannot be seen or heard by such electors."1883


"(e)  This Code section shall not be construed to prohibit a poll officer from distributing1884


materials, as required by law, which are necessary for the purpose of instructing electors1885


or from distributing materials prepared by the Secretary of State which are designed solely1886


for the purpose of encouraging voter participation in the election being conducted or from1887


making available self-service water from an unattended receptacle to an elector waiting in1888


line to vote."1889


SECTION 34.1890


Said chapter is further amended by revising subsections (a) and (b) of Code1891


Section 21-2-418, relating to provisional ballots, as follows:1892


"(a)  If a person presents himself or herself at a polling place, absentee polling place, or1893


registration office in his or her county of residence in this state for the purpose of casting1894


a ballot in a primary or election stating a good faith belief that he or she has timely1895


registered to vote in such county of residence in such primary or election and the person's1896


name does not appear on the list of registered electors, the person shall be entitled to cast1897


a provisional ballot in his or her county of residence in this state as provided in this Code1898


section.  If the person presents himself or herself at a polling place in the county in which1899


he or she is registered to vote, but not at the precinct at which he or she is registered to1900


vote, the poll officials shall inform the person of the polling location for the precinct where1901


such person is registered to vote.  The poll officials shall also inform such person that any1902


votes cast by a provisional ballot in the wrong precinct will not be counted unless it is cast1903


after 5:00 P.M. and before the regular time for the closing of the polls on the day of the1904


primary, election, or runoff and unless the person executes a sworn statement, witnessed1905
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by the poll official, stating that he or she is unable to vote at his or her correct polling place1906


prior to the closing of the polls and giving the reason therefor.1907


(b)  Such person voting a provisional ballot shall complete an official voter registration1908


form and a provisional ballot voting certificate which shall include information about the1909


place, manner, and approximate date on which the person registered to vote.  The person1910


shall swear or affirm in writing that he or she previously registered to vote in such primary1911


or election, is eligible to vote in such primary or election, has not voted previously in such1912


primary or election, and meets the criteria for registering to vote in such primary or1913


election.  If the person is voting a provisional ballot in the county in which he or she is1914


registered to vote but not at the precinct in which he or she is registered to vote during the1915


period from 5:00 P.M. to the regular time for the closing of the polls on the day of the1916


primary, election, or runoff, the person shall execute a sworn statement, witnessed by the1917


poll official, stating that he or she is unable to vote at his or her correct polling place prior1918


to the closing of the polls and giving the reason therefor.  The form of the provisional ballot1919


voting certificate shall be prescribed by the Secretary of State.  The person shall also1920


present the identification required by Code Section 21-2-417."1921


SECTION 35.1922


Said chapter is further amended by revising Code Section 21-2-419, relating to validation of1923


provisional ballots and reporting to Secretary of State, as follows:1924


"21-2-419.1925


(a)  A person shall cast a provisional ballot on the same type of ballot that is utilized by the1926


county or municipality.  Such provisional ballot shall be sealed in double envelopes as1927


provided in Code Section 21-2-384 and shall be deposited by the person casting such ballot1928


in a secure, sealed ballot box.1929


(b)  At the earliest time possible after the casting of a provisional ballot, but no later than1930


the day after the primary or election in which such provisional ballot was cast, the board1931
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of registrars of the county or municipality, as the case may be, shall be notified by the1932


election superintendent that provisional ballots were cast in the primary or election and the1933


registrars shall be provided with the documents completed by the person casting the1934


provisional ballot as provided in Code Section 21-2-418.  Provisional ballots shall be1935


securely maintained by the election superintendent until a determination has been made1936


concerning their status.  The board of registrars shall immediately examine the information1937


contained on such documents and make a good faith effort to determine whether the person1938


casting the provisional ballot was entitled to vote in the primary or election.  Such good1939


faith effort shall include a review of all available voter registration documentation,1940


including registration information made available by the electors themselves and1941


documentation of modifications or alterations of registration data showing changes to an1942


elector's registration status.  Additional sources of information may include, but are not1943


limited to, information from the Department of Driver Services, Department of Family and1944


Children Services, Department of Natural Resources, public libraries, or any other agency1945


of government including, but not limited to, other county election and registration offices.1946


(c)(1)  If the registrars determine after the polls close, but not later than three days1947


following the primary or election, that the person casting the provisional ballot timely1948


registered to vote and was eligible and entitled to vote in the precinct in which he or she1949


voted in such primary or election, the registrars shall notify the election superintendent1950


and the provisional ballot shall be counted and included in the county's or municipality's1951


certified election results.1952


(2)  If the registrars determine after the polls close, but not later than three days following1953


the primary or election, that the person voting the provisional ballot timely registered and1954


was eligible and entitled to vote in the primary or election but voted in the wrong1955


precinct, then the board of registrars shall notify the election superintendent only if such1956


person voted between the hours of 5:00 P.M. and the regular time for the closing of the1957


polls on the day of the primary, election, or runoff and provided the sworn statement1958
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required by subsection (b) of Code Section 21-2-418.  The superintendent shall count1959


such person's votes which were cast for candidates in those races for which the person1960


was entitled to vote but shall not count the votes cast for candidates in those races in1961


which such person was not entitled to vote.  The superintendent shall order the proper1962


election official at the tabulating center or precinct to prepare an accurate duplicate ballot1963


containing only those votes cast by such person in those races in which such person was1964


entitled to vote for processing at the tabulating center or precinct, which shall be verified1965


in the presence of a witness.  Such duplicate ballot shall be clearly labeled with the word1966


'Duplicate,' shall bear the designation of the polling place, and shall be given the same1967


serial number as the original ballot.  The original ballot shall be retained and the sworn1968


statement required by subsection (b) of Code Section 21-2-418 shall be transmitted to the1969


Secretary of State with the certification documents required by paragraph (4) of1970


subsection (a) of Code Section 21-2-497 and such statement shall be reviewed by the1971


State Election Board.1972


(3)  If the registrars determine that the person casting the provisional ballot did not timely1973


register to vote or was not eligible or entitled to vote in the precinct in which he or she1974


voted in such primary or election or shall be unable to determine within three days1975


following such primary or election whether such person timely registered to vote and was1976


eligible and entitled to vote in such primary or election, the registrars shall so notify the1977


election superintendent and such ballot shall not be counted.  The election superintendent1978


shall mark or otherwise document that such ballot was not counted and shall deliver and1979


store such ballots with all other ballots and election materials as provided in Code1980


Section 21-2-500.1981


(d)(1)  At the earliest time possible after a determination is made regarding a provisional1982


ballot, the board of registrars shall notify in writing those persons whose provisional1983


ballots were not counted that their ballots were not counted because of the inability of the1984


registrars to verify that the persons timely registered to vote or other proper reason.  The1985
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registrars shall process the official voter registration form completed by such persons1986


pursuant to Code Section 21-2-418 and shall add such persons to the electors list if found1987


qualified.1988


(2)  At the earliest time possible after a determination is made regarding a provisional1989


ballot, the board of registrars shall notify in writing those electors who voted in the wrong1990


precinct and whose votes were partially counted of their correct precinct.1991


(e)  The board of registrars shall complete a report in a form designated by the Secretary1992


of State indicating the number of provisional ballots cast and counted in the primary or1993


election."1994


SECTION 36.1995


Said chapter is further amended in Part 1 of Article 11, relating to general provisions1996


regarding preparation for and conduct of primaries and elections, by adding new Code1997


sections to read as follows:1998


"21-2-420.1999


(a)  After the time for the closing of the polls and the last elector voting, the poll officials2000


in each precinct shall complete the required accounting and related documentation for the2001


precinct and shall advise the election superintendent of the total number of ballots cast at2002


such precinct and the total number of provisional ballots cast.  The chief manager and at2003


least one assistant manager shall post a copy of the tabulated results for the precinct on the2004


door of the precinct and then immediately deliver all required documentation and election2005


materials to the election superintendent.  The election superintendent shall then ensure that2006


such ballots are processed, counted, and tabulated as soon as possible and shall not cease2007


such count and tabulation until all such ballots are counted and tabulated.2008


(b)  The election superintendent shall ensure that each precinct notifies the election2009


superintendent of the number of ballots cast and number of provisional ballots cast as soon2010


as possible after the time for the closing of the polls and the last elector votes.  The election2011
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superintendent shall post such information publicly.  The State Election Board shall2012


promulgate rules and regulations regarding how such information shall be publicly posted2013


to ensure transparency, accuracy, and security.2014


21-2-421.2015


(a)  As soon as possible but not later than 10:00 P.M. following the close of the polls on2016


the day of a primary, election, or runoff, the election superintendent shall report to the2017


Secretary of State and post in a prominent public place the following information:2018


(1)  The number of ballots cast at the polls on the day of the primary, election, or runoff,2019


including provisional ballots cast;2020


(2)  The number of ballots cast at advance voting locations during the advance voting2021


period for the primary, election, or runoff; and2022


(3)  The total number of absentee ballots returned to the board of registrars by the2023


deadline to receive such absentee ballots on the day of the primary, election, or runoff.2024


(b)  Upon the completion of the report provided for in subsection (a) of this Code section,2025


the election superintendent shall compare the total number of ballots received as reported2026


in subsection (a) of this Code section and the counting of the ballots in the primary,2027


election, or runoff minus any rejected and uncured absentee ballots, uncounted provisional2028


ballots, and any other uncounted ballots, with the total number of ballots cast in the2029


primary, election, or runoff.  The results of such comparison and all explanatory materials2030


shall be reported to the Secretary of State.  The reason for any discrepancy shall be fully2031


investigated and reported to the Secretary of State."2032


SECTION 37.2033


Said chapter is further amended by revising subsections (a) and (d) of Code2034


Section 21-2-437, relating to procedure as to count and return of votes generally and void2035


ballots, as follows:2036
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"(a)  After the polls close and as soon as all the ballots have been properly accounted for2037


and those outside the ballot box as well as the voter's certificates, numbered list of voters,2038


and electors list have been sealed, the poll officers shall open the ballot box and take2039


therefrom all ballots contained therein.  In primaries in which more than one ballot box is2040


used, any ballots or stubs belonging to another party holding its primary in the same polling2041


place shall be returned to the ballot box for the party for which they were issued.  In2042


primaries, separate tally and return sheets shall be prepared for each party, and separate2043


poll officers shall be designated by the chief manager to count and tally each party's ballot.2044


Where the same ballot box is being used by one or more parties, the ballots and stubs shall2045


first be divided by party before being tallied and counted.  The ballots shall then be counted2046


one by one and a record made of the total number.  Then the chief manager, together with2047


such assistant managers and other poll officers as the chief manager may designate, under2048


the scrutiny of one of the assistant managers and in the presence of the other poll officers,2049


shall read aloud the names of the candidates marked or written upon each ballot, together2050


with the office for which the person named is a candidate, and the answers contained on2051


the ballots to the questions submitted, if any; and the other assistant manager and clerks2052


shall carefully enter each vote as read and keep account of the same in ink on a sufficient2053


number of tally papers, all of which shall be made at the same time.  All ballots, after being2054


removed from the box, shall be kept within the unobstructed view of all persons in the2055


voting room until replaced in the box.  No person, while handling the ballots, shall have2056


in his or her hand any pencil, pen, stamp, or other means of marking or spoiling any ballot.2057


The poll officers shall immediately proceed to canvass and compute the votes cast and shall2058


not adjourn or postpone the canvass or computation until it shall have been fully2059


completed, except that, in the discretion of the superintendent, the poll officers may stop2060


the counting after all contested races and questions are counted, provided that the results2061


of these contested races and questions are posted for the information of the public outside2062
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the polling place and the ballots are returned to the ballot box and deposited with the2063


superintendent until counting is resumed on the following day."2064


"(d)  Any ballot marked so as to identify the voter shall be void and not counted, except a2065


ballot cast by a challenged elector whose name appears on the electors list; such challenged2066


vote shall be counted as prima facie valid but may be voided in the event of an election2067


contest.  Any ballot marked by anything but pen or pencil shall be void and not counted.2068


Any erasure, mutilation, or defect in the vote for any candidate shall render void the vote2069


for such candidate but shall not invalidate the votes cast on the remainder of the ballot, if2070


otherwise properly marked.  If an elector shall mark his or her ballot for more persons for2071


any nomination or office than there are candidates to be voted for such nomination or2072


office, or if, for any reason, it may be impossible to determine his or her choice for any2073


nomination or office, his or her ballot shall not be counted for such nomination or office;2074


but the ballot shall be counted for all nominations or offices for which it is properly2075


marked.  Unmarked ballots or ballots improperly or defectively marked so that the whole2076


ballot is void shall be set aside and shall be preserved with other ballots.  In primaries,2077


votes cast for candidates who have died, withdrawn, or been disqualified shall be void and2078


shall not be counted.  Except as provided in subsection (g) of Code Section 21-2-1342079


regarding nonpartisan elections, in In elections, votes for candidates who have died or been2080


disqualified shall be void and shall not be counted."2081


SECTION 38.2082


Said chapter is further amended by revising subsection (a) of Code Section 21-2-438, relating2083


to ballots identifying voter, not marked, or improperly marked declared void, as follows:2084


"(a)  Any ballot marked so as to identify the voter shall be void and not counted, except a2085


ballot cast by a challenged elector whose name appears on the electors list; such challenged2086


vote shall be counted as prima facie valid but may be voided in the event of an election2087


contest.  Any ballot marked by anything but pen or pencil shall be void and not counted.2088
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Any erasure, mutilation, or defect in the vote for any candidate shall render void the vote2089


for such candidate but shall not invalidate the votes cast on the remainder of the ballot, if2090


otherwise properly marked.  If an elector shall mark his or her ballot for more persons for2091


any nomination or office than there are candidates to be voted for such nomination or2092


office, or if, for any reason, it may be impossible to determine his or her choice for any2093


nomination or office, his or her ballot shall not be counted for such nomination or office;2094


but the ballot shall be counted for all nominations or offices for which it is properly2095


marked.  Ballots not marked or improperly or defectively marked so that the whole ballot2096


is void, shall be set aside and shall be preserved with the other ballots.  In primaries, votes2097


cast for candidates who have died, withdrawn, or been disqualified shall be void and shall2098


not be counted.  Except as provided in subsection (g) of Code Section 21-2-134 regarding2099


nonpartisan elections, in In elections, votes for candidates who have died or been2100


disqualified shall be void and shall not be counted."2101


SECTION 38A.2102


Said chapter is further amended by revising subsection (a) of Code Section 21-2-480, relating2103


to caption for ballots, party designations, and form and arrangement, as follows:2104


"(a)  At the top of each ballot for an election in a precinct using optical scanning voting2105


equipment shall be printed in prominent type the words 'OFFICIAL BALLOT,' followed2106


by the name and designation of the precinct for which it is prepared and the name and date2107


of the election."2108


SECTION 38B.2109


Said chapter is further amended by revising Code Section 21-2-482, relating to absentee2110


ballots for precincts using optical scanning voting equipment, as follows:2111


"21-2-482.2112
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Ballots in a precinct using optical scanning voting equipment for voting by absentee2113


electors shall be prepared sufficiently in advance by the superintendent and shall be2114


delivered to the board of registrars as provided in Code Section 21-2-384.  Such ballots2115


shall be marked 'Official Absentee Ballot' and shall be in substantially the form for ballots2116


required by Article 8 of this chapter, except that in counties or municipalities using voting2117


machines, direct recording electronic (DRE) units, or ballot scanners, the ballots may be2118


in substantially the form for the ballot labels required by Article 9 of this chapter or in such2119


form as will allow the ballot to be machine tabulated.  Every such ballot shall have printed2120


on the face thereof the following:2121


'I understand that the offer or acceptance of money or any other object of value to vote2122


for any particular candidate, list of candidates, issue, or list of issues included in this2123


election constitutes an act of voter fraud and is a felony under Georgia law.'2124


The form for either ballot shall be determined and prescribed by the Secretary of State and2125


shall have printed at the top the name and designation of the precinct."2126


SECTION 39.2127


Said chapter is further amended by revising subsection (f) of Code Section 21-2-483, relating2128


to counting of ballots, public accessibility to tabulating center and precincts, execution of2129


ballot recap forms, and preparation of duplicate ballots, as follows:2130


"(f)  If it appears that a ballot is so torn, bent, or otherwise defective that it cannot be2131


processed by the tabulating machine, the superintendent, in his or her discretion, may order2132


the proper election official at the tabulating center or precinct a duplication panel to prepare2133


a true duplicate copy for processing with the ballots of the same polling place, which shall2134


be verified in the presence of a witness.  In a partisan election, the duplication panel shall2135


be composed of the election superintendent or a designee thereof and one person appointed2136


by the county executive committee of each political party having candidates whose names2137


appear on the ballot for such election, provided that, if there is no organized county2138







21 SB 202/AP


S. B. 202
- 84 -


executive committee for a political party, the person shall be appointed by the state2139


executive committee of the political party.  In a nonpartisan election or an election2140


involving only the presentation of a question to the electors, the duplication panel shall be2141


composed of the election superintendent or a designee thereof and two electors of the2142


county or municipality.  In the case of a nonpartisan county or municipal election or an2143


election involving only the presentation of a question to the electors, the two elector2144


members of the panel shall be appointed by the chief judge of the superior court of the2145


county or municipality in which the election is held.  In the case of a municipality which2146


is located in more than one county, the two elector members of the panel shall be appointed2147


by the chief judge of the superior court of the county in which the city hall of the2148


municipality is located.  The election superintendent may create multiple duplication panels2149


to handle the processing of such ballots more efficiently.  All duplicate ballots shall be2150


clearly labeled by the word 'duplicate,' shall bear the designation of the polling place, and2151


shall be given the same serial number as the defective ballot contain a unique number that2152


will allow such duplicate ballot to be linked back to the original ballot.  The defective2153


ballot shall be retained."2154


SECTION 40.2155


Said chapter is further amended by revising Code Section 21-2-492, relating to computation2156


and canvassing of returns, notice of when and where returns will be computed and canvassed,2157


blank forms for making statements of returns, and swearing of assistants, as follows:2158


"21-2-492.2159


The superintendent shall arrange for the computation and canvassing of the returns of votes2160


cast at each primary and election at his or her office or at some other convenient public2161


place at the county seat or municipality following the close of the polls on the day of such2162


primary or election with accommodations for those present insofar as space permits.  An2163


interested candidate or his or her representative shall be permitted to keep or check his or2164
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her own computation of the votes cast in the several precincts as the returns from the same2165


are read, as directed in this article.  The superintendent shall give at least one week's notice2166


prior to the primary or election by publishing same in a conspicuous place in the2167


superintendent's office, of the time and place when and where he or she will commence and2168


hold his or her sessions for the computation and canvassing of the returns; and he or she2169


shall keep copies of such notice posted in his or her office during such period.  The2170


superintendent shall procure a sufficient number of blank forms of returns made out in the2171


proper manner and headed as the nature of the primary or election may require, for making2172


out full and fair statements of all votes which shall have been cast within the county or any2173


precinct therein, according to the returns from the several precincts thereof, for any person2174


voted for therein, or upon any question voted upon therein.  The assistants of the2175


superintendent in the computation and canvassing of the votes shall be first sworn by the2176


superintendent to perform their duties impartially and not to read, write, count, or certify2177


any return or vote in a false or fraudulent manner."2178


SECTION 41.2179


Said chapter is further amended by revising subsections (a) and (k) of Code2180


Section 21-2-493, relating to computation, canvassing, and tabulation of returns,2181


investigation of discrepancies in vote counts, recount procedure, certification of returns, and2182


change in returns, and adding a new subsection to read as follows:2183


"(a)  The superintendent shall, at or before 12:00 Noon after the close of the polls on the2184


day following the of a primary or election, at his or her office or at some other convenient2185


public place at the county seat or in the municipality, of which due notice shall have been2186


given as provided by Code Section 21-2-492, publicly commence the computation and2187


canvassing of the returns and continue the same until all absentee ballots received by the2188


close of the polls, including those cast by advance voting, and all ballots cast on the day2189


of the primary or election have been counted and tabulated and the results of such2190
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tabulation released to the public and, then, continuing with provisional ballots as provided2191


in Code Sections 21-2-418 and 21-2-419 and those absentee ballots as provided in2192


subparagraph (a)(1)(G) of Code Section 21-2-386 from day to day until completed.  For2193


this purpose, the superintendent may organize his or her assistants into sections, each of2194


which whom may simultaneously proceed with the computation and canvassing of the2195


returns from various precincts of the county or municipality in the manner provided by this2196


Code section.  Upon the completion of such computation and canvassing, the2197


superintendent shall tabulate the figures for the entire county or municipality and sign,2198


announce, and attest the same, as required by this Code section."2199


"(j.1)  The Secretary of State shall create a pilot program for the posting of digital images2200


of the scanned paper ballots created by the voting system.2201


(k)  As the returns from each precinct are read, computed, and found to be correct or2202


corrected as aforesaid, they shall be recorded on the blanks prepared for the purpose until2203


all the returns from the various precincts which are entitled to be counted shall have been2204


duly recorded; then they shall be added together, announced, and attested by the assistants2205


who made and computed the entries respectively and shall be signed by the superintendent.2206


The consolidated returns shall then be certified by the superintendent in the manner2207


required by this chapter.  Such returns shall be certified by the superintendent not later than2208


5:00 P.M. on the second Friday Monday following the date on which such election was2209


held and such returns shall be immediately transmitted to the Secretary of State; provided,2210


however, that such certification date may be extended by the Secretary of State in his or2211


her discretion if necessary to complete a precertification audit as provided in Code Section2212


21-2-498."2213


SECTION 42.2214


Said chapter is further amended by revising Code Section 21-2-501, relating to number of2215


votes required for election, as follows:2216







21 SB 202/AP


S. B. 202
- 87 -


"21-2-501.2217


(a)(1)  Except as otherwise provided in this Code section, no candidate shall be2218


nominated for public office in any primary or special primary or elected to public office2219


in any election or special election or shall take or be sworn into such elected public office2220


unless such candidate shall have received a majority of the votes cast to fill such2221


nomination or public office.  In instances where no candidate receives a majority of the2222


votes cast, a run-off primary, special primary runoff, run-off election, or special election2223


runoff between the candidates receiving the two highest numbers of votes shall be held.2224


Unless such date is postponed by a court order, such run-off primary, special primary2225


runoff, run-off election, or special election runoff shall be held as provided in this2226


subsection.2227


(2)  In the case of a runoff from a general primary or a special primary or special election2228


held in conjunction with a general primary, the runoff shall be held on the Tuesday of the2229


ninth week following such general primary.2230


(3)  In the case of a runoff from a general election for a federal office or a runoff from a2231


special primary or special election for a federal office held in conjunction with a general2232


election, the runoff shall be held on the Tuesday of the ninth week following such general2233


election.2234


(4)  In the case of a runoff from a general election for an office other than a federal office2235


or a runoff from a special primary or special election for an office other than a federal2236


office held in conjunction with a general election, the runoff shall be held on the2237


twenty-eighth day after the day of holding the preceding general or special primary or2238


general or special election.2239


(5)  In the case of a runoff from a special primary or special election for a federal office2240


not held in conjunction with a general primary or general election, the runoff shall be held2241


on the Tuesday of the ninth week following such special primary or special election.2242
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(6)  In the case of a runoff from a special primary or special election for an office other2243


than a federal office not held in conjunction with a general primary or general election,2244


the runoff shall be held on the twenty-eighth day after the day of holding the preceding2245


special primary or special election; provided, however, that, if such runoff is from a2246


special primary or special election held in conjunction with a special primary or special2247


election for a federal office and there is a runoff being conducted for such federal office,2248


the runoff from the special primary or special election conducted for such other office2249


may be held in conjunction with the runoff for the federal office.2250


(7)(2)  If any candidate eligible to be in a runoff withdraws, dies, or is found to be2251


ineligible, the remaining candidates receiving the two highest numbers of votes shall be2252


the candidates in the runoff.2253


(8)(3)  The candidate receiving the highest number of the votes cast in such run-off2254


primary, special primary runoff, run-off election, or special election runoff to fill the2255


nomination or public office sought shall be declared the winner.2256


(9)(4)  The name of a write-in candidate eligible for election in a runoff shall be printed2257


on the election or special election run-off ballot in the independent column.2258


(10)(5)  The run-off primary, special primary runoff, run-off election, or special election2259


runoff shall be a continuation of the primary, special primary, election, or special election2260


for the particular office concerned.  Only the electors who were are duly registered to2261


vote and not subsequently deemed disqualified to vote in the primary, special primary,2262


election, or special election runoff for candidates for that particular office shall be entitled2263


to vote therein, and only those votes cast for the persons designated as candidates in such2264


run-off primary, special primary runoff, run-off election, or special election runoff shall2265


be counted in the tabulation and canvass of the votes cast.  No elector shall vote in a2266


run-off primary or special primary runoff in violation of Code Section 21-2-224.2267


(b)  For the purposes of this subsection, the word 'plurality' shall mean the receiving by one2268


candidate alone of the highest number of votes cast.  If the municipal charter or ordinances2269
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of a municipality as now existing or as amended subsequent to September 1, 1968, provide2270


that a candidate may be nominated or elected by a plurality of the votes cast to fill such2271


nomination or public office, such provision shall prevail.  Otherwise, no municipal2272


candidate shall be nominated for public office in any primary or elected to public office in2273


any election unless such candidate shall have received a majority of the votes cast to fill2274


such nomination or public office.2275


(c)  In instances in which no municipal candidate receives a majority of the votes cast and2276


the municipal charter or ordinances do not provide for nomination or election by a plurality2277


vote, a run-off primary or election shall be held between the candidates receiving the two2278


highest numbers of votes.  Such runoff shall be held on the twenty-eighth day after the day2279


of holding the first primary or election, unless such run-off date is postponed by court2280


order.; provided, however, that, in the case of a runoff from a municipal special election2281


that is held in conjunction with a special election for a federal office and not in conjunction2282


with a general primary or general election, the municipality may conduct such runoff from2283


such municipal special election on the date of the special election runoff for the federal2284


office.  Only the electors entitled to vote in the first primary or election shall be entitled to2285


vote in any run-off primary or election resulting therefrom; provided, however, that no No2286


elector shall vote in a run-off primary in violation of Code Section 21-2-216.  The run-off2287


primary or election shall be a continuation of the first primary or election, and only those2288


votes cast for the candidates receiving the two highest numbers of votes in the first primary2289


or election shall be counted.  No write-in votes may be cast in such a primary, run-off2290


primary, or run-off election.  If any candidate eligible to be in a runoff withdraws, dies, or2291


is found to be ineligible, the remaining candidates receiving the two highest numbers of2292


votes shall be the candidates in such runoff.  The municipal candidate receiving the highest2293


number of the votes cast in such run-off primary or run-off election to fill the nomination2294


or public office sought shall be declared the winner.  The municipality shall give written2295
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notice to the Secretary of State of such runoff as soon as such municipality certifies the2296


preceding primary, special primary, election, or special election.2297


(d)  The name of a municipal write-in candidate eligible for election in a municipal runoff2298


shall be printed on the municipal run-off election ballot in the independent column.2299


(e)  In all cities having a population in excess of 100,000 according to the United States2300


decennial census of 1980 or any future such census, in order for a municipal candidate to2301


be nominated for public office in any primary or elected to public office in any municipal2302


election, he or she must receive a majority of the votes cast.2303


(f)  Except for presidential electors, to be elected to public office in a general election, a2304


candidate must receive a majority of the votes cast in an election to fill such public office.2305


To be elected to the office of presidential electors, no slate of candidates shall be required2306


to receive a majority of the votes cast, but that slate of candidates shall be elected to such2307


office which receives the highest number of votes cast."2308


SECTION 43.2309


Said chapter is further amended by revising Code Section 21-2-540, relating to conduct of2310


special elections generally, as follows:2311


"21-2-540.2312


(a)(1)  Every special primary and special election shall be held and conducted in all2313


respects in accordance with the provisions of this chapter relating to general primaries2314


and general elections; and the provisions of this chapter relating to general primaries and2315


general elections shall apply thereto insofar as practicable and as not inconsistent with2316


any other provisions of this chapter.  All special primaries and special elections held at2317


the time of a general primary, as provided by Code Section 21-2-541, shall be conducted2318


by the poll officers by the use of the same equipment and facilities, insofar as practicable,2319


as are used for such general primary.  All special primaries and special elections held at2320


the time of a general election, as provided by Code Section 21-2-541, shall be conducted2321
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by the poll officers by the use of the same equipment and facilities, so far insofar as2322


practicable, as are used for such general election.2323


(2)  If a vacancy occurs in a partisan office to which the Governor is authorized to2324


appoint an individual to serve until the next general election, a special primary shall2325


precede the special election.2326


(b)  At least 29 days shall intervene between the call of a special primary and the holding2327


of same, and at least 29 days shall intervene between the call of a special election and the2328


holding of same.  The period during which candidates may qualify to run in a special2329


primary or a special election shall remain open for a minimum of two and one-half days.2330


Special primaries and special elections which are to be held in conjunction with the2331


presidential preference primary, a state-wide general primary, or state-wide general2332


election shall be called at least 90 days prior to the date of such presidential preference2333


primary, state-wide general primary, or state-wide general election; provided, however, that2334


this requirement shall not apply to special primaries and special elections held on the same2335


date as such presidential preference primary, state-wide general primary, or state-wide2336


general election but conducted completely separate and apart from such state-wide general2337


primary or state-wide general election using different ballots or voting equipment,2338


facilities, poll workers, and paperwork.  Notwithstanding any provision of this subsection2339


to the contrary, special elections which are to be held in conjunction with the state-wide2340


general primary or state-wide general election in 2014 shall be called at least 60 days prior2341


to the date of such state-wide general primary or state-wide general election.2342


(c)(1)  Notwithstanding any other provision of law to the contrary, a special primary or2343


special election to fill a vacancy in a county or municipal office shall be held only on one2344


of the following dates which is at least 29 days after the date of the call for the special2345


election:2346


(A)  In odd-numbered years, any such special primary or special election shall only be2347


held on:2348
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(i)  The third Tuesday in March;2349


(ii)  The third Tuesday in June;2350


(iii)  The third Tuesday in September; or2351


(iv)  The Tuesday after the first Monday in November; and2352


(B)  In even-numbered years, any such special primary or special election shall only be2353


held on:2354


(i)  The third Tuesday in March; provided, however, that in the event that a special2355


primary or special election is to be held under this provision in a year in which a2356


presidential preference primary is to be held, then any such special primary or special2357


election shall be held on the date of and in conjunction with the presidential2358


preference primary;2359


(ii)  The date of the general primary; or2360


(iii)  The Tuesday after the first Monday in November;2361


provided, however, that, in the event that a special primary or special election to fill a2362


federal or state office on a date other than the dates provided in this paragraph has been2363


scheduled and it is possible to hold a special primary or special election to fill a vacancy2364


in a county, municipal, or school board office in conjunction with such special primary2365


or special election to fill a federal or state office, the special primary or special election2366


to fill such county, municipal, or school board office may be held on the date of and in2367


conjunction with such special primary or special election to fill such federal or state2368


office, provided all other provisions of law regarding such primaries and elections are2369


met.2370


(2)  Notwithstanding any other provision of law to the contrary, a special election to2371


present a question to the voters shall be held only on one of the following dates which is2372


at least 29 days after the date of the call for the special election:2373


(A)  In odd-numbered years, any such special election shall only be held on the third2374


Tuesday in March or on the Tuesday after the first Monday in November; and2375
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(B)  In even-numbered years, any such special election shall only be held on:2376


(i)  The date of and in conjunction with the presidential preference primary if one is2377


held that year;2378


(ii)  The date of the general primary; or2379


(iii)  The Tuesday after the first Monday in November.2380


(3)  The provisions of this subsection shall not apply to:2381


(A)  Special elections held pursuant to Chapter 4 of this title, the 'Recall Act of 1989,'2382


to recall a public officer or to fill a vacancy in a public office caused by a recall2383


election; and2384


(B)  Special primaries or special elections to fill vacancies in federal or state public2385


offices.2386


(d)  Except as otherwise provided by this chapter, the superintendent of each county or2387


municipality shall publish the call of the special primary or special election.2388


(e)(1)  Candidates in special elections for partisan offices that are not preceded by special2389


primaries shall be listed alphabetically on the ballot and may choose to designate on the2390


ballot their party affiliation.  The party affiliation selected by a candidate shall not be2391


changed following the close of qualifying.2392


(2)  Candidates in special primaries shall be listed alphabetically on the ballot."2393


SECTION 44.2394


Said chapter is further amended by revising subsection (b) of Code Section 21-2-541, relating2395


to holding of special primary or election at time of general primary or election and inclusion2396


of candidates and questions in special primary or election on ballot, as follows:2397


"(b)  If the times specified for the closing of the registration list for a special primary or2398


special election are the same as those for a general primary or general election, the2399


candidates and questions in such special primary or special election shall be included on2400


the ballot for such general primary or general election.  In such an instance, the name of2401
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the office and the candidates in such special primary or special election shall appear on the2402


ballot in the position where such names would ordinarily appear if such contest was a2403


general primary or general election."2404


SECTION 45.2405


Said chapter is further amended by revising Code Section 21-2-542, relating to special2406


election for United States senator vacancy and temporary appointment by Governor, as2407


follows:2408


"21-2-542.2409


Whenever a vacancy shall occur in the representation of this state in the Senate of the2410


United States, such vacancy shall be filled for the unexpired term by the vote of the electors2411


of the state at a special primary to be held at the time of the next general primary followed2412


by a special election to be held at the time of the next November state-wide general2413


election, occurring at least 40 days after the occurrence of such vacancy; and it shall be the2414


duty of the Governor to issue his or her proclamation for such special primary and special2415


election.  Until such time as the vacancy shall be filled by an election as provided in this2416


Code section, the Governor may make a temporary appointment to fill such vacancy."2417


SECTION 46.2418


Said chapter is further amended in Article 14, relating to special elections and primaries2419


generally and municipal terms of office, by adding a new Code section to read as follows:2420


"21-2-546.2421


Notwithstanding any other law to the contrary, in each county in this state in which there2422


is a civil and magistrate court established by local Act of the General Assembly, vacancies2423


in the office of chief judge of such court caused by death, retirement, resignation, or2424


otherwise shall be filled by the appointment of a qualified person by the Governor to serve2425







21 SB 202/AP


S. B. 202
- 95 -


until a successor is duly elected and qualified and until January 1 of the year following the2426


next general election which is more than six months following such person's appointment."2427


SECTION 47.2428


Said chapter is further amended by revising subsection (a) of Code Section 21-2-568, relating2429


to entry into voting compartment or booth while another voting, interfering with elector,2430


inducing elector to reveal or revealing elector's vote, and influencing voter while assisting,2431


as follows:2432


"(a)  Any person who knowingly:2433


(1)  Goes into the voting compartment or voting machine booth while another is voting2434


or marks the ballot or registers the vote for another, except in strict accordance with this2435


chapter;2436


(2)  Interferes with any elector marking his or her ballot or registering his or her vote;2437


(3)  Attempts to induce any elector before depositing his or her ballot to show how he or2438


she marks or has marked his or her ballot; or2439


(4)  Discloses to anyone how another elector voted, without said elector's consent, except2440


when required to do so in any legal proceeding; or2441


(5)  Accepts an absentee ballot from an elector for delivery or return to the board of2442


registrars except as authorized by subsection (a) of Code Section 21-2-3852443


shall be guilty of a felony."2444


SECTION 48.2445


Said chapter is further amended in Article 15, relating to miscellaneous offenses, by adding2446


new Code sections to read as follows:2447


"21-2-568.1.2448


(a)  Except while providing authorized assistance in voting under Code Section 21-2-4092449


and except for children authorized to be in the enclosed space under subsection (f) of Code2450
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Section 21-2-413, no person shall intentionally observe an elector while casting a ballot in2451


a manner that would allow such person to see for whom or what the elector is voting.2452


(b)  Any person who violates the provisions of subsection (a) of this Code section shall be2453


guilty of a felony.2454


21-2-568.2.2455


(a)  It shall be illegal for any person to use photographic or other electronic monitoring or2456


recording devices, cameras, or cellular telephones, except as authorized by law, to:2457


(1)  Photograph or record the face of an electronic ballot marker while a ballot is being2458


voted or while an elector's votes are displayed on such electronic ballot marker; or2459


(2)  Photograph or record a voted ballot.2460


(b)  Any person who violates subsection (a) of this Code section shall be guilty of a2461


misdemeanor."2462


SECTION 49.2463


Chapter 35 of Title 36 of the Official Code of Georgia Annotated, relating to home rule2464


powers, is amended by revising subsection (a) of Code Section 36-35-4.1, relating to2465


reapportionment of election districts for municipal elections, as follows:2466


"(a)  Subject to the limitations provided by this Code section, the governing authority of2467


any municipal corporation is authorized to reapportion the election districts from which2468


members of the municipal governing authority are elected following publication of the2469


United States decennial census of 1980 or any future such census.  Such reapportionment2470


of districts shall be effective for the election of members to the municipal governing2471


authority at the next regular general municipal election following the publication of the2472


decennial census; provided, however, that, if the publication of the decennial census occurs2473


within 120 days of the next general or special municipal election, such reapportionment of2474
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districts shall be effective for any subsequent special election and the subsequent general2475


municipal election."2476


SECTION 50.2477


Title 50 of the Official Code of Georgia Annotated, relating to state government, is amended2478


by revising subsection (b) of Code Section 50-13-4, relating to procedural requirements for2479


adoption, amendment, or repeal of rules, emergency rules, limitation on action to contest2480


rule, and legislative override, as follows:2481


"(b)  If any agency finds that an imminent peril to the public health, safety, or welfare,2482


including but not limited to, summary processes such as quarantines, contrabands, seizures,2483


and the like authorized by law without notice, requires adoption of a rule upon fewer than2484


30 days' notice and states in writing its reasons for that finding, it may proceed without2485


prior notice or hearing or upon any abbreviated notice and hearing that it finds practicable2486


to adopt an emergency rule.  Any such rule adopted relative to a public health emergency2487


shall be submitted as promptly as reasonably practicable to the House of Representatives2488


and Senate Committees on Judiciary, provided that any such rule adopted relative to a state2489


of emergency by the State Election Board shall be submitted as soon as practicable but not2490


later than 20 days prior to the rule taking effect.  Any emergency rule adopted by the State2491


Election Board pursuant to the provisions of this subsection may be suspended upon the2492


majority vote of the House of Representatives or Senate Committees on Judiciary within2493


ten days of the receipt of such rule by the committees.  The rule may be effective for a2494


period of not longer than 120 days but the adoption of an identical rule under paragraphs2495


(1) and (2) of subsection (a) of this Code section is not precluded; provided, however, that2496


such a rule adopted pursuant to discharge of responsibility under an executive order2497


declaring a state of emergency or disaster exists as a result of a public health emergency,2498


as defined in Code Section 38-3-3, shall be effective for the duration of the emergency or2499


disaster and for a period of not more than 120 days thereafter."2500
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SECTION 51.2501


Said title is further amended in Code Section 50-18-71, relating to right of access to public2502


records, timing, fees, denial of requests, and impact of electronic records, by adding a new2503


subsection to read as follows:2504


"(k)  Scanned ballot images created by a voting system authorized by Chapter 2 of Title 212505


shall be public records subject to disclosure under this article."2506


SECTION 52.2507


(a)  Sections 21, 23, 25, 27, 28, and 29 of this Act shall become effective on July 1, 2021.2508


(b)  All other sections of this Act shall become effective upon its approval by the Governor2509


or upon its becoming law without such approval.2510


SECTION 53.2511


All laws and parts of laws in conflict with this Act are repealed.2512





		Previous Document










PLTFS000331









		Previous Document














PLTFS000242







PLTFS000243







PLTFS000244









		Previous Document










4/13/2021 https://advance.lexis.com/documentprint/documentprintclick/?pdmfid=1000516&crid=da838e36-69cd-4105-bd5b-fd9845f82517&ecomp=…


https://advance.lexis.com/documentprint/documentprintclick/?pdmfid=1000516&crid=da838e36-69cd-4105-bd5b-fd9845f82517&ecomp=qssdkkk&prid… 1/2


 


Content Type: 


Terms: 


Narrow By: -None- 


Date and Time: Apr 13, 2021   09:00:35 p.m. EDT 


Document: O.C.G.A. § 21-2-235


O.C.G.A. § 21-2-235


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF VOTERS


§ 21-2-235. Inactive list of electors


(a) In addition to the official list of electors, the Secretary of State shall also maintain an inactive list of electors. Notwithstanding any other provision of law to the contrary, the names of electors on the inactive list of


electors shall not be counted in computing the number of ballots required for an election, the number of voting devices needed for a precinct, the number of electors required to divide or constitute a precinct, or the


number of signatures needed on any petition. However, any elector whose name appears on the inactive list shall be eligible to sign a petition and such petition signature, if valid and regardless of the validity of the


petition as a whole, shall be sufficient to return the elector to the official list of electors if the elector still resides at the address listed on the elector's registration records and shall be grounds to proceed under Code


Section 21-2-234 to confirm the change of address of the elector if the elector provides a different address from the address which appears on the elector's registration records.


(b) An elector placed on the inactive list of electors shall remain on such list until the day after the second November general election held after the elector is placed on the inactive list of electors. If the elector makes


no contact, as defined in Code Section 21-2-234, during that period, the elector shall be removed from the inactive list of electors. Not less than 30 nor more than 60 days prior to the date on which the elector is to be


removed from the inactive list of electors, the board of registrars shall mail a notice to the address on the elector's registration record.


(c) An elector whose name is on the inactive list of electors may vote:


(1) If the elector has not changed residences, at the polling place of such elector's last address upon affirming in writing that such elector still resides at the address shown on such elector's registration records;


(2) If the elector has moved to an address within the county in the same precinct, such elector may vote at the polling place of such elector's last address upon affirming in writing that such elector resides in the


county by completing a change of address card affirming the new address within the county; or


(3) If the elector has moved to an address within the county or municipality in a different precinct, such elector may vote at the polling place of such elector's last address, for that election and any runoffs resulting


from such election only, upon affirming in writing that such elector still resides in the county or municipality and completing a change of address card affirming the new address within the county or municipality.


(d) If an elector whose name appears on the inactive list of electors appears at the polls and votes as provided under subsection (c) of this Code section, the board of registrars shall transfer the elector's name back to


the official list of electors and shall make any necessary corrections in the elector's registration records.


(e) In addition to the official list of electors provided to each polling place, there shall also be provided an inactive list of electors.


History


Code 1981, § 21-2-235, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1995, p. 8, § 1; Ga. L. 1997, p. 649, § 3; Ga. L. 1998, p. 295, § 1; Ga. L. 2003, p. 517, § 24; Ga. L. 2010, p. 914, § 13/HB 540; Ga. L. 2019, p. 7,


§ 12/HB 316.
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5. I got married two and a half years ago. At that time, I went to the DMV and 


changed the name on my license to my married name, r. I used this 


same license to vote last year, and it was not a problem. I have not changed 


my name or moved since then. I said, “If this is between your system and the 


DMV, how is it my problem?” 


6. The poll worker said, “Hold on, let me call downtown.” I guess she called the 


main office. She gave the person my name and my license information.  That 


person got the same result – I was not in the system. They asked if my name 


had been hyphenated recently. I said, “My name prior to getting married was 


Candace .” They typed that in, and it didn’t match either. I 


said, “How about just ?” They checked it that way, and it turned out 


my name was in the system as Candace  They found it. But 


then the lady said, “But you’re at the wrong poll.” 


7. At that point I was really upset. I had waited for a long time. It was 6:50 p.m. 


They told me my polling place was College Place. There was no way I could 


make it there before the polls closed at 7 p.m., and it was pouring rain. I said, 


“If I get there, am I going to have to go through this same thing, with the 


license and checking of the name, and verifying it with the official?” She 


said, “Probably.” That would take until way past 7 p.m. Basically, they were 







telling me I couldn’t vote. I was upset. I asked, if I’m in the system, “Why 


couldn’t I just vote here?” They said no.  


8. My daughter’s polling place had also changed, but to Ballard, which was 


closer. So we rushed over there. We arrived at 7:01 p.m. A lady out front told 


us we were too late, but a nice man inside saw us in the rain and said we 


could come in. So I was happy that at least my daughter got to vote.  


9. In that moment, I was very angry and discouraged. I really wanted to vote. 


I’ve been voting since I registered at the age of eighteen and I’m fifty now. I 


know the poll workers are volunteers. However, I can’t help but feel that if I 


had gotten a different poll worker to help me, I would have been able to vote 


at Chapel Crossing. On June 10th, I went on Facebook and ranted about my 


experience. (Exhibit B.) A few people made comments that they had similar 


issues and didn’t get to vote. I also learned that one guy who was at the 


wrong polling place was allowed to vote there. (Exhibit C.) That made me 


even madder. I’ve been thinking, “What other way could this have gone?” It 


would have been helpful if the poll workers were more knowledgable. 


10. I didn’t get to vote, but I am going to make sure that I am able to vote in 


November. I already went on the voter website, searched for Candace 


, and changed my last name to . I’m waiting for a new voter 


registration card to arrive. Because I work full time, I haven’t gone to the 
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By Nathaniel Rakich February 25, 2021


All The Ways Georgia Could Make It Harder To Vote
fivethirtyeight.com/features/all-the-ways-georgia-could-make-it-harder-to-vote/


We spent the summer and fall of 2020 tracking changes to state voting regulations due to the
pandemic, when almost every state relaxed its laws to make it easier to vote. That’s not the
case here in 2021, though, as many Republican state legislators spend the early days of this
year’s legislative session proposing laws that would make it harder to vote — especially in
ways disproportionately used by Democrats and voters of color — under the pretense of
preventing large-scale voter fraud (which doesn’t exist).


 


According to the Brennan Center for Justice, a pro-voting-rights advocacy group, more than
165 bills restricting voting access have been proposed in 33 state legislatures — more than
four times as many as had been proposed in February 2020. The ones that have received
the most attention are probably those in Georgia, both because that state has emerged as
one of the closest swing states in the country and because of how draconian the restrictions
are. And because Republicans control all levers of state government in Georgia, these bills
have a higher chance than most of actually becoming law.


There are currently two big bills under consideration in the Peach State. The first, House Bill
531, introduced in the Georgia state House last Thursday — just an hour before its hearing
was scheduled — has received a lot of attention for the sheer breadth of what it is proposing.



https://fivethirtyeight.com/features/all-the-ways-georgia-could-make-it-harder-to-vote/

https://projects.fivethirtyeight.com/how-to-vote-2020/

https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-february-2021

https://www.ajc.com/politics/ga-senators-advance-bills-to-end-at-will-absentee-voting-require-id/2CNBI3PHPFAIRNTOQBYGNN3EVU/

https://legislativenavigator.ajc.com/#bills/HB/531

https://www.gpb.org/news/2021/02/18/georgia-republicans-file-sweeping-elections-bill-limits-early-absentee-voting
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It would:


Require absentee voters to submit their driver’s license number, state ID number or a
copy of their photo ID with their ballot.
Shorten the window in which voters can request absentee ballots; they would have to
do so between 11 weeks before the election and two Fridays before the election.
(Currently Georgians can request absentee ballots between 180 days before the
election and one Friday before the election.)
Prevent election officials from mailing absentee ballots until four weeks before the
election.
Bar election officials from mailing unsolicited absentee-ballot applications to voters.
Limit the early-voting period to business hours during the three weeks preceding the
election, plus the second Saturday before the election; early voting would no longer be
allowed any other day, including Sundays.
Clarify that no one can give food or water to people standing in line to vote.
(Separately, Republican Secretary of State Brad Raffensperger has argued that this is
already against the law, and he has announced his intention to start enforcing it more.)
Allow ballot drop boxes at early-voting sites only, and only when those sites are open.
Limit the use of mobile voting facilities, such as buses, to emergencies.
Throw out provisional ballots cast in the wrong precinct.
Prohibit counties from accepting outside funding for elections.


And on Tuesday night, the state Senate also released its own omnibus election bill, Senate
Bill 241. SB 241 would:


Require that voters have an excuse to vote absentee — despite the fact that Georgia
has offered no-excuse absentee voting without incident since 2005.
Require a driver’s license number or state ID number to apply for an absentee ballot on
paper (this is already required to apply for one online).
Require absentee voters to get their ballot envelope signed by a witness and enclose a
copy of their photo ID with the ballot.
Empower the state to remove local election officials from their posts.
Also limit the use of mobile voting facilities to emergencies.


Obviously, there is a fair amount of overlap between SB 241 and HB 531 — for now.
Legislators will have the chance to amend the bills either to make them match or have them
cover different aspects of election administration.  And other, smaller pieces of legislation are
under consideration too. For example, SB 69 would end Georgia’s practice of automatically
registering people to vote at the Department of Driver Services, and SB 70 would ban people
from voting in a general-election runoff (such as the one Georgia just held for the U.S.
Senate) if they voted in the general election in another state.
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https://georgia.gov/vote-absentee-ballot

https://www.11alive.com/article/news/politics/elections/georgia-elections-officials-line-warming-crackdown/85-afb28fc8-f0aa-4cab-800d-443bc58ddca8

https://www.gpb.org/news/2021/02/24/new-omnibus-georgia-senate-proposal-would-severely-restrict-absentee-voting

https://legislativenavigator.ajc.com/#bills/SB/241

https://fivethirtyeight.com/features/all-the-ways-georgia-could-make-it-harder-to-vote/#fn-1

https://legislativenavigator.ajc.com/#bills/SB/69

https://fivethirtyeight.com/features/what-happened-when-2-2-million-people-were-automatically-registered-to-vote/

https://legislativenavigator.ajc.com/#bills/SB/70
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Democrats and voting-rights advocates have decried the proposals, accusing Republicans of
trying to disenfranchise Democrats and voters of color. (At least one Republican appears to
agree: Alice O’Lenick, a Republican election official in Gwinnett County, has urged the
legislature to make these changes “so that we at least have a shot at winning.”) But
regardless of the intention, the bills would undeniably have the practical effect of
disenfranchising Black voters, who in Georgia are the Democratic base, at a disproportionate
rate.


For one thing, the ban on Sunday early voting would spell the end of “souls to the polls”
voting events, which usher parishioners to polling places after Sunday morning services at
predominantly Black churches. For another, the ban on giving out food and water would
probably hit hardest in places with the longest lines to vote, which tend to be in
predominantly nonwhite and lower-income communities. In addition, the local-control proviso
in SB 241 would effectively allow the currently Republican-controlled secretary of state’s
office to usurp the power of lower-level officials in Democratic and/or majority-minority
counties. Likewise, under HB 531, DeKalb County (which is more than 70 percent nonwhite)
would not be allowed to mail absentee-ballot applications to every voter and Fulton County
(which is more than 60 percent nonwhite) would not be able to offer mobile voting buses, as
they each did in 2020.


And of course, the bills make it a lot harder to vote absentee by mail, a voting method used
predominantly by Democrats in 2020. (In Georgia specifically, President Biden won absentee
votes 65 percent to 34 percent.) However, it’s not entirely clear that the absentee-voting
stipulations of these bills would actually help Republicans all that much electorally. That is,
Democrats may be likelier than Republicans to take advantage of absentee voting when it is
available, but there’s no evidence that mail voting actually helps Democrats win. And, in fact,
prior to 2020, there was no significant partisan gap between absentee votes and Election
Day votes. (In 2016, Donald Trump won Georgia absentee voters 49 percent to 47 percent.)


It remains to be seen if these bills will actually become law. Republicans do control the state
Senate, state House and governorship in Georgia, giving them (theoretically) unfettered
ability to pass bills over Democratic objections. But the lawmaking process also presents
many hurdles, and these bills may go too far even for some Republicans. Most notably, state
House Speaker David Ralston said last month that he opposed adding an excuse
requirement for absentee voting. And a statistical model from the Atlanta Journal-
Constitution based on the success or failure of past Georgia legislation  gives HB 531 a 26
percent chance of passing and SB 241 only a 24 percent chance of passing. SB 69 and SB
70 are even longer shots, with just a 12 percent chance each.


That said, individual bills covering the same topics as the two big omnibus bills are still
independently making their way through the legislature, meaning some provisions of the bills
could become law even if they don’t pass. For example, the state Senate has already passed
SB 67, which requires voters to submit their driver’s license number, their state ID number or
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https://www.motherjones.com/politics/2021/02/georgia-republicans-voter-suppression-bill/
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https://fivethirtyeight.com/features/georgia-democrats-may-have-found-their-own-southern-strategy-a-black-centric-campaign/

https://www.ajc.com/news/nation-world/black-churches-mobilizing-voters-despite-virus-challenges/P5MLR2GKY5GWJMUZDZHTDK27P4/

https://www.washingtonpost.com/politics/study-heavily-minority-precincts-endured-longer-wait-times-to-cast-ballots-in-2018/2019/11/04/f8433e1c-fef7-11e9-8501-2a7123a38c58_story.html

http://thechampionnewspaper.com/news/local/secretary-of-state-requests-dekalb-not-send-absentee-applications-to-inactive-voters/
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https://fivethirtyeight.com/features/there-is-no-evidence-that-voting-by-mail-gives-one-party-an-advantage/
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https://legislativenavigator.ajc.com/#bills/SB/67





4/4


a photocopy of their photo ID with paper absentee-ballot applications. And the Journal-
Constitution gives SB 89, which would empower the secretary of state’s office to intervene in
“low-performing” county election offices, a 52 percent chance of passing on its own.


And even if Republicans fail to pass these bills in Georgia, they could have more success in
other states. Several other Republican-controlled states have proposed similar voting
restrictions. In Arizona, HB 2701 would restrict mail voting to only people who physically
cannot vote in person — and at the same time slash the number of in-person polling
locations. HB 2369 would require that people returning their ballot by mail get the envelope
notarized or else enclose a copy of their photo ID. HB 2720 would even allow the state
House to overturn the results of an election with a simple majority vote — probably the most
egregiously undemocratic bill in the entire country.


In Iowa, the state Senate has already passed a bill that would cut the early-voting period,
close Election Day polling places one hour earlier, ban the mailing of unsolicited absentee-
ballot applications and require absentee ballots to be received by Election Day, not just
postmarked by then. In Florida, Republican Gov. Ron DeSantis has proposed restricting the
use of drop boxes and banning people from dropping off other people’s ballots. And in
Wisconsin, Republicans want to end the ability to request an absentee ballot for all elections
in a given year, create more paperwork for in-person absentee voters and require absentee
voters to provide ID. (However, because Wisconsin has a Democratic governor, these
proposals are unlikely to become law.)


The list goes on: At least 15 other states have proposed stricter voter-ID laws this year, too.
And a least three others want to eliminate no-excuse absentee voting. Clearly, 2020 may not
be the last time the rules over how you can cast your ballot will change. We’ll be tracking all
these proposals and writing about them regularly so you’re not caught off guard.


 



https://legislativenavigator.ajc.com/#bills/SB/89

https://www.azcentral.com/story/news/politics/legislature/2021/01/29/gop-proposal-would-let-arizona-legislature-overturn-presidential-election-result/4308396001/
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A Multnomah County
elections worker sorts


ballots.
Nate Sjol / OPB


OPB's First Look newsletter
opb.org/news/article/history-vote-by-mail-oregon-elections/


On a typical Election Day in the U.S, hundreds of people line into polling places to cast their
votes. But as we all know now, in the COVID-19 age, that’s not so safe. Public health
experts are urging election officials to consider different ways to safely vote.


Enter mail-in voting.


Several states have already made the switch to this type of voting
for their primary elections this year, albeit with some considerable
fits and starts. And in other states, politicians are still squabbling
over the idea.


But while mail-in voting has become a very hot topic nationwide,
here in Oregon it’s old news. In fact, Oregon voters made mail-in
ballots the state’s standard system more than 20 years ago. And it
first got the green light for local state elections back in 1981.


“It's been the law now since 2000,” said Phil Keisling, Oregon’s
former secretary of state. “Every election is done this way, where voters automatically get
their ballots in the mail ahead of time.”


Keisling served as secretary of state from 1991 to 1999, which was a pivotal and somewhat
tumultuous period for mail-in voting in the state. Keisling said, during his tenure, the state
legislature tried to pass legislation twice that would have Oregonians vote-by-mail
exclusively.


“It was a big political fight,” Keisling said.


The first time in 1995 it was vetoed by then Gov. John Kitzhaber. The second time in 1997,
it was killed in the state senate, before it could even get to the governor's desk. Oregon
voters finally settled the matter in 1998 when they overwhelmingly voted to expand mail-in
voting to primary and general elections. Two years later, Oregon became the first state in
the U.S. to conduct a presidential election with mail-in voting. That election saw a whopping
79% voter turnout, according to an Oregon secretary of state's office timeline.


So since Oregon is a vote-by-mail veteran, there’s probably been years of voter fraud
recorded in the state too, right?


According to Keisling, not so much.



https://www.opb.org/news/article/history-vote-by-mail-oregon-elections/

https://www.npr.org/2020/06/15/876474124/chaos-in-primary-elections-raises-fears-for-november

https://www.scotusblog.com/2020/06/texas-democrats-ask-justices-to-allow-mail-in-voting-for-all/

https://www.nytimes.com/2000/11/17/us/counting-vote-oregon-gore-gains-7-electoral-votes-all-mail-election-oregon.html

https://sos.oregon.gov/elections/Documents/statistics/vote-by-mail-timeline.pdf
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Phil Keisling served as
Oregon's secretary of
state for two terms in


the 1990s.
Courtesy of Phil


Keisling


An elections worker
loads boxes of ballots


onto a cart for transport
at the Multnomah
County Elections


Division in Portland,
Ore., Wednesday, May
13, 2020. Oregon has


altered the way it
processes and counts


ballots amid the
COVID-19 pandemic,
but its primary election


will carry on as
scheduled.


Bradley W. Parks / OPB


“I've heard the same amped-up conspiracy theories for 30 years,”
Keisling said. “There's never been any evidence of significant
attempts, much less success.”


This nationwide voter fraud narrative distracts from the fact that
vote-by-mail significantly increases voter turnout. Keisling said
Oregon typically gets a 50% voter turnout in primary elections
compared to other states who get half that amount. Oregon's
primary on May 19 saw 46% of eligible voters cast a ballot.


And it’s notable that this increase is across the board in all
demographics.


“The young, old, rich, poor, Democrats, Republicans, non-affiliated
voters, white, non-white,” Keisling said. “All voter groups have
higher turnout when they're automatically getting their ballot
several weeks before Election Day.”


Besides the huge perk of not having to wait in long lines on
Election Day, another major (and some could argue the most
significant) advantage of vote-by-mail is that voters can simply take
the time to learn about all the candidates and measures on the
ballot.


“When I asked people what they like best about it, almost all of
them [say] they feel they cast a more informed vote on their time
schedule and on their terms,” Keisling said.


Tags: Politics, Election, History, Local, News, Curious Northwest
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Briana Loughlin opens
ballots at the


Multnomah County
Elections Division in


Portland, Ore.,
Wednesday, May 13,


2020. Loughlin is part of
the temporary


workforce recruited by
elections officials


around the state to help
process ballots in
Oregon’s May 19
statewide primary.


Bradley W. Parks / OPB
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Shannon .  I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, GA .  


3. I was raised in Georgia and have voted every time there was an election since 


I was 18. I am now in my 30s. It is a right that I make sure to exercise. I vote 


because I want to make sure that my voice is heard on issues that impact my 


community. In the past, I have generally felt good about my voting 


experience, but this year I did not. Not only was my polling location changed, 


but there were long lines and I was forced to cast a provisional ballot 


unnecessarily. It felt like a purposeful decision to keep voters from having 


their votes cast and I left feeling deeply unsettled.  


4. This year, without notice, my polling location changed. In fact, the notice that 


was sent out notifying me of my polling location was for the incorrect 


location. Had I not checked online a few days before the election, I would not 


have known the proper polling location to go to. Luckily, the new polling 


location was the same distance from my home as my old polling location.  


5. On Election Day, I arrived at Fanplex on 768 Hank Aaron Dr. SE Atlanta, 


GA 30315, the proper polling location, at around 4:30 PM. My two-year old 







son was with me and I brought toys and snacks to tide him over during the 


wait.  


6. This new polling location had extremely long lines. I had never before 


experienced a 3-hour long wait. When I arrived, the line was already down 


the street. There were maybe 200-250 people. Amazingly, when I left at 7:30 


PM three hours later, there were still at least 300 people waiting and that is a 


modest estimate. Attached as Exhibit A are photos I took of the long lines.  


The photos fairly and accurately depict the scene at Fanplex during the time I 


was there. Please note that the pictures only show the lines from where I was 


standing. The lines turned the corner and extended even further. 


7. The long lines caused several people to leave. In particular, people with 


children left before casting their ballot. Kids are antsy, especially if they are 


young and have to eat and it was around dinner time when I went. 


Additionally, there was a gentleman a few spaces behind me who left before 


casting a ballot. He stated that he had gotten in line in the morning prior to 


work and the line was just as long. He waited 1.5 hours then and was still 


unable to vote.  


8. Because of the long lines, social distancing was an issue. There was no social 


distancing while in line. I had a mask on, but several of the poll workers did 







not. Some of the other voters had a mask on, but at some point, several took 


their masks off. 


9. Poll workers did not provide an explanation for the excessive wait time. My 


normal polling location services only my neighborhood. However, this 


polling location seemed as though it was servicing 4-5 neighborhoods at 


once. This would necessarily cause extremely long wait times. There were 


also only six working voting machines, which was an inadequate amount for 


the volume of people that appeared. The polling location looked as though 


there were other voting machines, but they weren’t charged, working, or we 


weren’t otherwise allowed to use them. There were also few poll workers. 


10.   Though the lines were long and the weather was extremely humid and rainy, 


I felt the urgency and importance of minorities having their voice heard and 


was determined to make sure that my vote was cast. I continued to wait.  


11.   When it was finally my turn to vote, the poll workers told me that they 


would no longer be scanning in and submitting votes electronically. Instead, 


they would be requiring me and everyone after me to complete our ballots 


and place them in provisional ballot envelopes. This felt incorrect as I had 


been in line since 4:30 and this was my proper polling location. When I 


explained that I was not required to do a provisional ballot and therefore 


placing my vote in a provisional envelope would be incorrect, the poll 







workers told me that they were simply following directions from someone 


downtown. They were extremely flippant and mean.  


12.   Instead of casting my vote on a machine, they had me fill my ballot out at a 


table. There was no privacy here as several of my fellow voters had to huddle 


around a table to mark our ballots. After I was finished, my ballot was not 


placed into any designated place but put haphazardly on a table. I asked the 


poll worker if there was a designated place to place my ballot, but the poll 


worker said no.  


13.   This seemed like an odd situation. My name may not be extremely common, 


but I personally know someone else named Shannon . How could 


they differentiate me from her without additional information? My address 


was not even on the ballot. There was nothing on the provisional ballot that 


would identify me. The poll workers gave me no instructions on what to do 


to make sure that my vote is counted.  (In fact, Fair Fight action was not able 


to confirm that my vote was counted until July 15, 2020.) 


14.   I continued to ask the poll workers questions, but they could not answer any 


of them. They only told me that someone from downtown told them that 


everyone after 7:00 PM had to vote by provisional ballot.  


15.   I did not leave until 7:30 PM. I had worked in the morning and had to cook 


dinner and still had to take care of my child after I finished voting. My son 







was a complete mess after we left. I had brought enough snacks for him, but 


because we were potty training him, he was completely soiled from waiting 


so long. It also threw off dinner time for my son so we had to get something 


quick to eat instead.  


16.   This experience was deeply unsettling and made me sad and angry. To have 


individuals waiting in line for 3-4 hours with children in the rain on a hot, 


humid day in Atlanta, GA only to finally get inside to have improperly 


trained poll workers give me inadequate information and voting machines 


down made me upset. This was my first time seeing voter suppression live 


with my own eye. It was a sad day for me as an American citizen as it was no 


longer a story I saw on social media or on the news, but my story.  


17.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


18.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


19.   I declare under penalty of perjury that the foregoing is true and correct. 


  







Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       ___________ 
       Signature 
       Shannon y  
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O.C.G.A. § 21-2-419


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 11. PREPARATION FOR AND CONDUCT OF PRIMARIES AND


ELECTIONS PART 1. GENERAL PROVISIONS


§ 21-2-419. Validation of provisional ballots; reporting to Secretary of State


(a) A person shall cast a provisional ballot on the same type of ballot that is utilized by the county or municipality. Such provisional ballot shall be sealed in double envelopes as provided in Code Section 21-2-384 and


shall be deposited by the person casting such ballot in a secure, sealed ballot box.


(b) At the earliest time possible after the casting of a provisional ballot, but no later than the day after the primary or election in which such provisional ballot was cast, the board of registrars of the county or


municipality, as the case may be, shall be notified by the election superintendent that provisional ballots were cast in the primary or election and the registrars shall be provided with the documents completed by the


person casting the provisional ballot as provided in Code Section 21-2-418. Provisional ballots shall be securely maintained by the election superintendent until a determination has been made concerning their status.


The board of registrars shall immediately examine the information contained on such documents and make a good faith effort to determine whether the person casting the provisional ballot was entitled to vote in the


primary or election. Such good faith effort shall include a review of all available voter registration documentation, including registration information made available by the electors themselves and documentation of


modifications or alterations of registration data showing changes to an elector's registration status. Additional sources of information may include, but are not limited to, information from the Department of Driver


Services, Department of Family and Children Services, Department of Natural Resources, public libraries, or any other agency of government including, but not limited to, other county election and registration offices.


(c)


(1) If the registrars determine after the polls close, but not later than three days following the primary or election, that the person casting the provisional ballot timely registered to vote and was eligible and entitled to


vote in such primary or election, the registrars shall notify the election superintendent and the provisional ballot shall be counted and included in the county's or municipality's certified election results.


(2) If the registrars determine after the polls close, but not later than three days following the primary or election, that the person voting the provisional ballot timely registered and was eligible and entitled to vote in


the primary or election but voted in the wrong precinct, then the board of registrars shall notify the election superintendent. The superintendent shall count such person's votes which were cast for candidates in those


races for which the person was entitled to vote but shall not count the votes cast for candidates in those races in which such person was not entitled to vote. The superintendent shall order the proper election official at


the tabulating center or precinct to prepare an accurate duplicate ballot containing only those votes cast by such person in those races in which such person was entitled to vote for processing at the tabulating center or


precinct, which shall be verified in the presence of a witness. Such duplicate ballot shall be clearly labeled with the word "Duplicate," shall bear the designation of the polling place, and shall be given the same serial


number as the original ballot. The original ballot shall be retained.


(3) If the registrars determine that the person casting the provisional ballot did not timely register to vote or was not eligible or entitled to vote in such primary or election or shall be unable to determine within three


days following such primary or election whether such person timely registered to vote and was eligible and entitled to vote in such primary or election, the registrars shall so notify the election superintendent and such


ballot shall not be counted. The election superintendent shall mark or otherwise document that such ballot was not counted and shall deliver and store such ballots with all other ballots and election materials as


provided in Code Section 21-2-500.


(d)


(1) At the earliest time possible after a determination is made regarding a provisional ballot, the board of registrars shall notify in writing those persons whose provisional ballots were not counted that their ballots


were not counted because of the inability of the registrars to verify that the persons timely registered to vote or other proper reason. The registrars shall process the official voter registration form completed by such


persons pursuant to Code Section 21-2-418 and shall add such persons to the electors list if found qualified.


(2) At the earliest time possible after a determination is made regarding a provisional ballot, the board of registrars shall notify in writing those electors who voted in the wrong precinct and whose votes were partially


counted of their correct precinct.


(e) The board of registrars shall complete a report in a form designated by the Secretary of State indicating the number of provisional ballots cast and counted in the primary or election.


History


Code 1981, § 21-2-419, enacted by Ga. L. 2002, p. 598, § 1-6; Ga. L. 2003, p. 151, § 1; Ga. L. 2008, p. 781, § 14/HB 1112; Ga. L. 2010, p. 914, § 23/HB 540; Ga. L. 2019, p. 7, § 38/HB 316.
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O.C.G.A. § 21-2-266


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 7. PRECINCTS AND POLLING PLACES


§ 21-2-266. Polling places and advance voting locations -- Use of public
buildings; use of portable or movable facilities; unrestricted access to residential
communities


(a) In selecting polling places and advance voting locations, the superintendent of a county or the


governing authority of a municipality shall select, wherever practicable and consistent with subsection


(d) of Code Section 21-2-265, schoolhouses, municipal buildings or rooms, or other public buildings for


that purpose. In selecting polling places and advance voting locations, the superintendent of a county or


the governing authority of a municipality shall give consideration to the comfort and convenience those


places to be selected will provide to both electors and poll officers. School, county, municipal, or other


governmental authorities, upon request of the superintendent of a county or the governing authority of a


municipality, shall make arrangements for the use of their property for polling places or advance voting


locations; provided, however, that such use shall not substantially interfere with the use of such property


for the purposes for which it is primarily intended.


(b) The superintendent of a county or the governing authority of a municipality shall have discretion to


procure and provide portable or movable polling facilities of adequate size for any precinct; provided,


however, that buses and other readily movable facilities shall only be used in emergencies declared by


the Governor pursuant to Code Section 38-3-51 to supplement the capacity of the polling place where


the emergency circumstance occurred.


(c) When the boundaries of a restricted access residential community are used as the boundaries for a


precinct and a polling place is established within such restricted access residential community for the use


of the voters in such precinct, such restricted access community and polling place shall be open to full


and complete access by the public when such polling place is in use on the day of a general or special
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primary or general or special election, including the time while poll officers are setting up the polling


place prior to the opening of the polls, the time while the polls are open, and the time while the poll


officers are completing the tabulation of the votes, election paperwork, and similar functions after the


close of the polls. Such restricted access community and polling place shall also be open to full and


complete access by the election superintendent, investigators of the State Election Board, all affected


candidates and their representatives, and the public in the event of a recount or recanvass of the votes


cast in any primary or election involving such precinct and polling place conducted at such precinct and


polling place. In addition, in the event of a contest or challenge to the results of any primary or election


involving such precinct and polling place, the election superintendent, upon reasonable notice and at


reasonable times, may require such restricted access community and polling place to be open to full and


complete access by the election superintendent, investigators of the State Election Board, and all


affected candidates and their representatives for the purpose of determining the issues involved in such


contest or challenge.


History


Code 1933, § 34-706, enacted by Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L. 1978, p. 812, § 2; Ga. L.


1982, p. 1512, § 5; Ga. L. 1986, p. 348, § 1; Ga. L. 1998, p. 295, § 1; Ga. L. 2013, p. 270, § 2/HB 87;


Ga. L. 2021, p. 14, § 20/SB 202.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Lucille . I am over eighteen years of age and 


competent to testify to the matters contained herein.


2. I am a resident of Fulton County in Georgia and my residence address is 


 , GA . 


3. I have been voting at Christian City in Union City for the 10 years I’ve lived 


in Fulton County. I vote in every election at this location, just up the street 


from my house.   


4. The year Stacey Abrams was running for office, the lines to vote were 


longer than they had been previously, but nothing compared to the lines for 


this election. 


5. I am 71 years old and work full time. 


6. I arrived at 9:00 a.m. to cast my ballot before work.  The line was very long, 


and I had to work so I had to leave.  I came back in the afternoon around 


4:00 p.m., and the line wasn’t quite as long.  It was down one street and up 


the next and around the building.  I waited in line for an hour and it did not 


move at all.  It was hot and humid, and there wasn’t much shade near the 


line.  I had water running down my back.  I began to worry that I might pass 


out. 







7. I was told by someone that seniors could go in the building and move ahead 


of the line.  I got out of line to go in the building and spoke to the security 


guard who told me that the senior line was for people 75 and older with a 


handicap.  When I went back outside to the line, it was much longer than 


before.  While I didn’t see others getting out of the line while I was there, I 


heard about others who had done so.   


8. I went home, intending to return before 7:00 p.m.  At 6:30 p.m. I returned 


only to find the line was longer than when I had left.  My legs were already 


hurting from the previous stand and I knew I could not wait in that long line.  


In the meantime, I had heard on the news that the voting time was extended 


to 9:00 p.m., so I left with the intent to return again.   


9. At this point I had worked most of the day, stood in line for more than an 


hour plus I’d had to walk the long walks to and from my car going to the 


polls the three times before.  Before I could return by 9:00p.m., I fell asleep.   


10. I felt very frustrated and embarrassed to tell people that I had not voted 


because I believe in voting and honoring that right of mine.  I am also 


disgusted with the system that in this day and age something like these long 


lines and lack of assistance could occur.  
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IN THE UNITED STATES DISTRICT COURT


FOR THE NORTHERN DISTRICT OF GEORGIA


JIN KWON, and ASIAN AMERICANS )


ADVANCING JUSTICE-ATLANTA, )


)


Plaintiffs, )


) CIVIL ACTION


v. ) FILE NO.


)


ROBYN A. CRITTENDEN, SECRETARY )


OF STATE OF GEORGIA, )


)


Defendant. )


COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF


INTRODUCTION


1. The right to vote is the cornerstone of democracy. However, as one district


court judge recently stated: “Voting in a language you do not understand is


like asking this Court to decide the winner of the Nobel Prize for Chemistry


— ineffective, in other words.”1


2. Section 21-2-409(b)(2) of the Georgia Code (“Subsection (b)(2)”) asks


Limited English Proficient (“LEP”) voters to do just this—vote in a


language they do not understand, without the assistance of an interpreter of


1 Madera v. Detzner, 325 F.Supp.3d 1269, 1279 (N.D. Fla. 2018) (Chief Justice Walker order
granting motion for preliminary injunction in part).
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their choice. This is not only a violation of these voters’ fundamental right to


cast a meaningful vote, but also a violation of federal statutory and


constitutional law.


3. Plaintiffs Jin Kwon and Asian Americans Advancing Justice-Atlanta


(“Advancing Justice-Atlanta”) (collectively, “Plaintiffs”) assert claims under


Section 208 of the federal Voting Rights Act of 1965, 52 U.S.C. § 10508


(the “VRA”), Section 2 of the VRA, 52 U.S.C. § 10301, and the First and


Fourteenth Amendments to the Constitution of the United States. They seek


declaratory and injunctive relief against the continued enforcement of


Subsection (b)(2), and all other appropriate relief at law and equity,


including reasonable attorney’s fees and costs of litigation in accordance


with federal law.


JURISDICTION AND VENUE


4. Plaintiffs’ claims present federal questions over which this Court has


jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343. This Court has


jurisdiction to grant both declaratory and injunctive relief pursuant to 28


U.S.C. §§ 2201 and 2202.
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5. Venue is proper in this district under 28 U.S.C. § 1391 because a substantial


part of the events giving rise to Plaintiffs’ claims arose in this district. The


Defendant Secretary of State is also located in this district.


PARTIES


6. Plaintiff Jin Kwon is a 65-year-old Korean-American immigrant and


resident of DeKalb County, Georgia, where he lives with his wife. Mr.


Kwon is a registered voter in DeKalb County, and his precinct is Livsey


Elementary School. Mr. Kwon is LEP and requested and received voting


assistance from an Advancing Justice-Atlanta interpreter in the November 6,


2018 election (the “November Election”). Subsection (b)(2) has harmed and


will continue to harm Mr. Kwon by burdening his right to vote and his


ability to receive language assistance from a person of his choice in


elections.


7. Plaintiff Advancing Justice-Atlanta is a nonpartisan, nonprofit organization


founded in 2010 and located in Norcross, Georgia. Advancing Justice-


Atlanta is dedicated to protecting and promoting the civil rights of Asian


Americans and Pacific Islanders (“AAPIs”) and other immigrant and refugee


communities in Georgia through policy advocacy, legal services, impact


litigation, and civic engagement. As part of its civic engagement work,
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Advancing Justice-Atlanta conducts Get Out the Vote (“GOTV”), voter


education, and election protection activities in local, state, and federal


elections, with a particular focus on AAPI voters.


8. Defendant Robyn A. Crittenden is the current Secretary of State of Georgia,


and is named solely in her official capacity. As Secretary of State, Defendant


Crittenden is Georgia’s chief election official. Defendant Crittenden’s


responsibilities include preparing and furnishing information for citizens


pertaining to voter registration and voting. O.C.G.A. § 21-2-50(a).


Defendant Crittenden also serves as the Chairperson of Georgia’s State


Election Board, which promulgates and enforces rules and regulations to


obtain uniformity in the practices and proceedings of election officials and is


responsible for promoting the fair, legal, and orderly conduct of all primaries


and elections in the state. Id. at §§ 21-2-30(d), 21-2-31, 21-2-33.1.


LEGAL ALLEGATIONS


9. Under Section 208 of the VRA, voters who require assistance with voting


due to a disability or inability to read or write may receive assistance from


any person of the voter’s choice, other than the voter’s employer, an agent of


the voter’s employer, or an officer or agent of the voter’s union. 52 U.S.C. §


10508.
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10. When it enacted Section 208 of the VRA, Congress explained that giving


LEP voters and voters with disabilities the right to an assistor of “their own


choice” is “the only way to assure meaningful voting assistance,” and that


“[t]o do otherwise would deny these voters the same opportunity to vote


enjoyed by all citizens.” S. Rep. No. 97-417 (1982).


11. For federal elections, the Georgia law regarding assistance to LEP voters


and voters with disabilities mirrors Section 208. Specifically, in elections


where there is a federal candidate on the ballot, O.C.G.A. § 21-2-409 (the


“State Statute”) provides that voters who are “unable to read the English


language” or have a disability impacting their physical ability to vote may


select any person, other than their employer, an agent of their employer, or


an officer or agent of their union, to assist them with voting. O.C.G.A. §§


21-2-409(a) and (b)(1).


12.However, in elections with no federal candidate on the ballot, the State


Statute is substantially more restrictive than Section 208 of the VRA and all


but precludes assistance for voters with limited English proficiency or


disabilities. In these elections, voters with disabilities or who are unable to


read English are limited to receiving assistance from (1) a registered voter in
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their precinct, (2) an immediate family member or other statutorily specified


family member, or (3) the voter’s caretaker, if any. Subsection (b)(2).


13. Subsection (b)(2) also limits the number of voters that any one person can


assist in a state or local election to ten, while there is no such limit under


Section 208 of the VRA.


FACTUAL ALLEGATIONS


Disproportionate Burden On Georgia’s Limited English Proficient Population


14. For AAPIs and Latino Americans, who historically have the lowest voter


turnout among all races,2 language barriers persist as an obstacle for them to


meaningfully participate in the civic process.3


15.For hundreds of thousands of AAPIs and Latino Americans in Georgia,


English is a second, third, or even fourth language. Thus, while only 5.6% of


the general population in Georgia is limited English proficient,4 significantly


higher percentages of the Latino-American and AAPIs communities are


2 Black Voter Turnout Rate Declined Sharply in 2016, Dropping Below That of Whites, PEW


RESEARCH CENTER, available at http://www.pewresearch.org/fact-tank/2017/05/12/black-voter-
turnout-fell-in-2016-even-as-a-record-number-of-americans-cast-ballots/ft_17-05-10_voter-
turnout/ (last visited Nov. 27, 2018).
3 Asian-American Groups Tackle Language Barriers to Get Out Vote, NBC NEWS, available at
https://www.nbcnews.com/news/asian-america/asian-american-groups-tackle-language-barriers-
get-out-vote-n239901 (last visited Nov. 27, 2018); 2016 May Not Be the Year of the Latino Vote,
But Time Is On Its Side, NBC NEWS, available at https://www.nbcnews.com/news/latino/2016-
may-not-be-year-latino-vote-time-its-side-n636091 (last visited Nov. 27, 2018).
4 See U.S. Dep’t of Justice, Federal Coordination and Compliance Section, 2014 Language Map
App, available at https://www.lep.gov/maps/lma2014/Final_508/ (last visited Nov. 23, 2018).


Case 1:18-cv-05405-TCB   Document 1   Filed 11/27/18   Page 6 of 35







7


LEP. Eighty-one percent of Asian Americans in Georgia speak a language


other than English at home,5 and 44% speak English less than “very well.”6


Similarly, 79% of the Hispanic and Latino populations in Georgia speak a


language other than English at home;7 38% speaks English less than “very


well.”8 By contrast, less than 1% of non-Hispanic or Latino White residents


speak English less than “very well.”9


16. The LEP rates are even higher among certain AAPI ethnic communities in


Georgia. Forty-seven percent of Korean Americans, for example, speak


English less than “very well.”10 The same is true for more than half of the


Chinese-American community.11 And the rate of limited English proficiency


5 See Asian and Pacific Islander American Vote, 2018 Fact Sheet, available at
http://www.apiavote.org/sites/apiavote/files/GA-2018.pdf (last visited Nov. 23, 2018).
6 Id.
7 See U.S. Census Bureau, Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over (Hispanic or Latino), AM. FACTFINDER, available at
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_17_1YR
_B16006&prodType=table (last visited Nov. 23, 2018).
8 U.S. Census Bureau, Nativity by Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over (Hispanic or Latino), AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B16005I&prodType=table (last visited Nov. 27, 2018).
9 U.S. Census Bureau, Nativity by Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over (Hispanic or Latino), AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B16005H&prodType=table (last visited Nov. 27, 2018).
10 U.S. Census Bureau, Language Spoken at Home by Ability to Speak English for the Population
5 Years and Over, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_17_1YR
_B16001&prodType=table (last visited Nov. 27, 2018).
11 Id.
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is higher still among Vietnamese Americans, 66% of whom characterize


their ability to speak English as less than “very well.”12


17. AAPIs and Latino Americans also comprise a disproportionately large


segment of the LEP population in Georgia. There are approximately 522,940


Georgians who identify as LEP.13 While AAPIs make up only 3.7% percent


of Georgia’s total population,14 they are approximately 19% of the state’s


LEP population. Latino Americans likewise represent 63% of the state’s


LEP population while accounting for only 9% of the total population.15


18. Congress has recognized that limited English proficiency can impede a


citizen’s ability to fully engage in American civic life. To address the way


“various practices and procedures” have “effectively excluded [citizens of


language minorities] from participation in the electoral process,” 52 U.S.C. §


12 Id.
13 U.S. Census Bureau, Nativity by Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B16005&prodType=table (last visited Nov. 27, 2018).
14 U.S. Census Bureau, Race, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B02001&prodType=table (last visited Nov. 27, 2018).
15 U.S. Census Bureau, Nativity by Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B16005&prodType=table (last visited Nov. 27, 2018); U.S. Census Bureau, Hispanic or Latino
Origin by Race, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B03002&prodType=table (last visited Nov. 27, 2018).
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10503(a), Congress passed the language assistance provisions of the VRA in


1975, codified at Section 203 of the Act. Section 203 requires jurisdictions


throughout the United States to provide ballots and other election materials


in languages other than English when certain language minority groups


reach a numeric threshold in order to ensure that LEP voters are able to


exercise the electoral franchise. See id; James Thomas Tucker,


Enfranchising Language Minority Citizens: The Bilingual Election


Provisions of the Voting Rights Act, 10 N.Y.U. J. LEGIS. & PUB. POL’Y 195


(2006).


19. Congress has recognized that limited English proficiency can impede a


citizen’s ability to fully engage in American civic life. To address the way


“various practices and procedures” have “effectively excluded [citizens of


language minorities] from participation in the electoral process,” 52 U.S.C. §


10503(a), Congress passed the language assistance provisions of the VRA in


1975, codified at Section 203 of the Act. Section 203 requires jurisdictions


throughout the United States to provide ballots and other election materials


in languages other than English when certain language minority groups


reach a numeric threshold in order to ensure that LEP voters are able to


exercise the electoral franchise. See id; James Thomas Tucker,
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Enfranchising Language Minority Citizens: The Bilingual Election


Provisions of the Voting Rights Act, 10 N.Y.U. J. LEGIS. & PUB. POL’Y 195


(2006).


20. More recent data also supports Congress’s determination that difficulty with


English is a barrier to civic engagement in immigrant communities. In a


2012 post-election survey administered to 6,609 AAPI voters across the


U.S., 8% of respondents cited limited English proficiency as a reason for not


voting. This survey also showed lower voter turnout among AAPIs who are


LEP than those who are not.16 Conversely, a study published in 2016


suggests a causal relationship between language support services provided


under Section 203 and increased voter registration among Latino Americans


and increased voter turnout among Asian-American voters.17


21. Yet, Section 203 does not cover any jurisdictions in Georgia except


Gwinnett County, which was designated in December 2016 as a covered


16 Behind the Numbers: Post Election Survey of Asian American and Pacific Islander Voters in
2012, NAT’L ASIAN AM. SURVEY, available at http://naasurvey.com/wp-
content/uploads/2015/10/2012-aapipes-national.pdf (last visited Nov. 27, 2018).
17 Bernard L. Fraga & Julie Lee Merseth, Examining the Casual Impact of the Voting Rights Act
Language Minority Provisions, 1 THE J. OF RACE, ETHNICITY, AND POLITICS 31-59 (2016),
available at https://www.cambridge.org/core/journals/journal-of-race-ethnicity-and-
politics/article/examining-the-causal-impact-of-the-voting-rights-act-language-minority-
provisions/5710388D382A230F83AAA762010E90F8.
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jurisdiction for the Spanish language,18 after refusing an earlier request from


two Latino-American rights groups to voluntarily provide Spanish ballots to


its residents.19


22. As a covered jurisdiction under Section 203, Gwinnett County is now


required to administer its elections in both English and Spanish. But, despite


the diverse makeup of its residents—including the 11% who are AAPI20—


Gwinnett County offers no translation or interpretation services to voters in


any language besides Spanish. And no other county in the entire state of


Georgia provides any language assistance to LEP voters at all. As a result,


despite the half of a million Georgians who are LEP, nearly all elections


throughout the state are administered exclusively in English.


Social and Historical Conditions of Discrimination in Georgia


23. The restrictions on a voter’s options for language assistance under


Subsection (b)(2) work in concert with social and historical conditions of


discrimination in Georgia to deny Asian-American and Latino-American


18 81 Fed. Reg. 233, available at https://www.gpo.gov/fdsys/pkg/FR-2016-12-05/pdf/2016-
28969.pdf.
19 David Wickert, Gwinnett Rejects Call for Spanish Ballots, ATLANTA J. & CONST.,
https://www.ajc.com/news/local-govt--politics/gwinnett-rejects-call-for-spanish-
ballots/5WqvUFwDnbbxWa9Mcxl1fK/ (last visited Nov. 27, 2018).
20 U.S. Census Bureau, Detailed Race, AM. FACTFINDER,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_C02003&prodType=table (last visited Nov. 27, 2018).
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voters an equal opportunity to meaningfully vote and participate in the


political process.


24. Georgia’s long and well-documented history of systematic racism is baked


into the voting laws of the state. As one district court aptly put it: “Georgia


has a history chocked full of racial discrimination at all levels. This


discrimination was ratified into state constitutions, enacted into state


statutes, and promulgated in state policy. Racism and race discrimination


were apparent and conspicuous realities, the norm rather than the


exception.” Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D.


Ga. 1994).


25. Because of its history of state-sponsored discrimination, Georgia was for


years subject to Section 5 of the VRA, requiring it to receive preclearance


from the U.S. Department of Justice (“DOJ”) or a three-judge district court


panel for every voting change it sought to implement.21


26. But Georgia’s past history of discrimination in voting is not even past.


Georgia is rife with recent examples of voting-related discrimination too.


27. For example, the Secretary of State is currently implementing a voter


registration protocol that places would-be voters in “pending” status if their


21 See About Section 5 of the Voting Rights Act, U.S. DEP’T OF JUSTICE, available at
https://www.justice.gov/crt/about-section-5-voting-rights-act (last visited Nov. 27, 2018).
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voter registration data does not exactly match the same information as it


appears in other state databases. This protocol froze approximately 53,000


voter registrations—80% of which belonged to people of color—in advance


of the November Election. The protocol is the subject of pending litigation,


which alleges that the protocol disproportionately burdens Black, Latino-


American, and Asian-American voters. See Dkt. No. 15, Ga. Coalition for


the People’s Agenda v. Kemp, 1:18-cv-04727-ELR (N.D. Ga. Oct. 19, 2018).


28. Prior iterations of this “exact match” protocol also bear indicia of race-


based discrimination. The DOJ objected to the first version that was


submitted for preclearance in 2008, describing it as “error-laden” and


“possibly improper” and noting that it incorrectly flagged thousands of


naturalized citizens as non-citizens.22


29. The DOJ further noted that the “flawed” protocol “frequently subject[ed] a


disproportionate number of African-American, Asian, and/or Hispanic


voters to additional and … erroneous burdens on the right to register to


vote.”23 Latino-American and Asian-American voters were, for example,


22 Letter from Loretta King, Acting Assistant Attorney Gen., Dep’t of Justice, to Thurbert E.
Baker, Ga. Attorney Gen. (May 29, 2009), available at
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/l_090529.pdf.
23 Id. at 4.
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more than twice as likely as White applicants to be flagged under the


protocol.24


30. The DOJ pre-cleared a second iteration of the “exact match” voter


registration protocol in 2010, but that version also proved to


disproportionately burden voters of color. Specifically, of the approximately


35,000 voters that the protocol removed from the voter rolls between 2013


and 2016, 76% identified as Black, Latino-American, or Asian-American.


See Dkt. No. 1, Ga. State Conf. of the NAACP v. Kemp, No. 2:16-cv-00219,


at ¶ 88 (N.D. Ga. Sept. 14, 2016). A federal lawsuit filed against the


Secretary of State by several civil rights organizations in 2016 resulted in a


settlement agreement that ended this protocol. Only a few months later, the


Georgia General Assembly passed the current iteration of the “exact match”


protocol.


31. The Georgia General Assembly routinely attempts to pass bills that would


aggressively restrict or altogether prohibit state and local governmental


agencies from offering services or conducting business in any language


other than English. In 2011, the Georgia Senate introduced House Bill 72


(“HB 72”), which would have required the state driver’s license test to be


24 Id.
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administered only in English. HB 72 would have made it difficult for LEP


voters to obtain a drivers’ license, creating additional burdens on the voting


process by making it more difficult to provide an acceptable photo ID and to


get to the polls.


32. In 2014, Senate Resolution 1031 (“SR 1031”) sought to amend the Georgia


Constitution to make English the state’s official language and prohibit the


use of any language other than English in any state or local government


document, meeting, proceeding, or publication. SR 1031 also created a


private right of action against any governmental agency or official alleged to


be in violation of its provisions. SR 1031 did not pass the Senate.


33. Undeterred, the Senate re-introduced—and this time successfully passed—


an identical bill, Senate Resolution 675 (“SR 675”), in 2016. After more


than 200 ethnic business groups, churches, and other organizations


condemned or lobbied against SR 675, however, the Georgia House did not


pass SR 675.


34. In 2018, the Senate tried yet again to constitutionally enshrine English as


the official language of Georgia and mandate that all state and local


governmental agencies conduct business exclusively in English through


Senate Resolution 587 (“SR 587”) and Senate Resolution 613 (“SR 613”).
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Like their predecessors, SR 587 and SR 613 declared English to be “the


common language of the State of Georgia and the United States” and


asserted a “compelling state interest” in “promoting, preserving, and


strengthening the use of English.”


35. All iterations of the “English only” bill that the Senate sought to pass would


have prohibited the dissemination of ballots and other election-related


documents in any language other than English in violation of federal law.


Other Factors Relevant to the Totality of Circumstances in Georgia


36. All elections in Georgia have a majority vote requirement. O.C.G.A. § 21-


2-501. This requirement makes electing candidates of their choice more


difficult for Latino-American and Asian American voters because they


comprise a minority of the electorate.


37. Voting patterns in Georgia are racially polarized. Courts have repeatedly


found that racially polarized voting exists at the statewide, county, and local


levels. See, e.g., Dkt. No. 25, Ga. State Conference of the NAACP v.


Gwinnett County, 1:16-cv-02852-AT (N.D. Ga. Oct. 6, 2016); Georgia v.


Ashcroft, 195 F.Supp.2d 25, 88 (D.D.C. 2002), rev’d on other grounds, 539


U.S. 461 (2003); Ga. State Conference of the NAACP v. Fayette Cty. Bd. of
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Comm’rs, 950 F.Supp.2d 1294, 1314-16 (N.D. Ga. 2013), vacated and


remanded on other grounds, 775 F.3d 1336 (11th Cir. 2015).


38. Latino Americans and AAPIs have not been elected to public office in


Georgia at a rate that is commensurate with their share of the population. All


of the current statewide elected officials are White, and AAPIs and Latino


Americans are vastly underrepresented in both the Georgia General


Assembly and the state’s Congressional delegation. Of the 236 elected


officials that will comprise the 2019 Georgia General Assembly, only three


are Asian-American; only two, Latino-American. And no Congressional


members representing Georgia are either Asian-American or Latino-


American.


39. A Latino-American woman was in fact prohibited from running for a State


House seat earlier this year. In May 2018, the Secretary of State disqualified


Maria Palacios as a candidate for an uncontested primary race for Georgia


State House District 29. State House District 29 encompasses Hall County,


Georgia, which has a population that is 27% Hispanic or Latino.25


25 See U.S. Census Bureau, Language Spoken at Home by Ability to Speak English for the
Population 5 Years and Over (Hispanic or Latino), AM. FACTFINDER, available at
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR
_B03003&prodType=table (last visited Nov. 27, 2018).
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40. The basis for Ms. Palacio’s disqualification was the Secretary of State’s


interpretation of a state constitutional provisional requiring that candidates


for the state House of Representatives be “citizens of the state for at least


two years” “[a]t the time of their election.” Ga. Const. Art. I, § 1, ¶ 7.


Although Ms. Palacio had been a resident of Georgia for nine years, she did


not become a U.S. citizen until 2017. The Secretary of State concluded that


Ms. Palacio could not be considered a “citizen of the state” under the


Georgia Constitution until she became a naturalized citizen of the U.S. in


2017.


41. Finally, despite the severe burdens that Subsection (b)(2) places on LEP


voters in non-federal elections, it is entirely arbitrary and fails to serve the


stated purpose of the State Statute—i.e., to “provide a secret and private


ballot.” To the contrary, Subsection (b)(2) significantly restricts a voter’s


choice of assistance and increases the risk that a voter will be forced to seek


assistance from someone the voter does not know or trust, undermining the


state’s interest.


Advancing Justice-Atlanta and its Language Assistance Efforts


42. To help address the gaps in state-provided language assistance to LEP


voters and ensure that LEP voters are able to fully engage in the civic
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process, Advancing Justice-Atlanta conducts all of its civic engagement


activities, such as voter registration, voter education and GOTV efforts, in


multiple languages, including Spanish, Vietnamese, Korean, and Chinese.


For example, Advancing Justice-Atlanta routinely recruits multilingual


volunteers to canvas AAPI and other immigrant voters to provide


nonpartisan information about upcoming elections. Additionally, Advancing


Justice-Atlanta provides written elections materials, such as “Know Your


Voting Rights” pamphlets and voter guides, in multiple languages and runs a


multilingual voter hotline during elections.


43. In addition to its usual GOTV and election protection activities, Advancing


Justice-Atlanta also ran a language assistance and interpretation program for


LEP voters during the November Election. As a part of this program,


Advancing Justice-Atlanta recruited and trained volunteers fluent in Spanish,


Vietnamese, Korean, Chinese, or Hindi to be able to provide language


assistance to LEP voters at the polls during early voting and on Election


Day. Multilingual Advancing Justice-Atlanta staff members were also


trained on how to serve as interpreters for LEP voters.


44. In the weeks leading up to the November Election, Advancing Justice-


Atlanta advertised its services to AAPI and Latino-American communities,
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providing a telephone number voters could call to request language


assistance at the polls. This included advertising in ethnic newspapers and


on Asian media. If an LEP voter called to request language assistance,


Advancing Justice-Atlanta arranged for an interpreter to accompany the


voter to his or her polling place. During early voting and on Election Day,


Advancing Justice-Atlanta also stationed interpreters at various polling


places in order to provide LEP voters with on the spot language assistance, if


requested.


45. As part of their training, Advancing Justice-Atlanta educated interpreters


about the language assistance provisions under both state and federal law. It


specifically advised interpreters that the restrictions of Subsection (b)(2)


would not apply in the November Election since every ballot would include


a federal candidate. Advancing Justice-Atlanta provided this education to


ensure that LEP voters would not be wrongly denied their choice of an


interpreter at the polls.


46. Nonetheless, Subsection (b)(2) caused various LEP voters to face


difficulties receiving language assistance at the polls on Election Day. Poll


workers wrongly believed or were confused about whether the restrictions of


Subsection (b)(2) applied. Their confusion delayed the voting process and,
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in some instances, caused voters and interpreters to feel frustrated,


intimidated, or both.


47. Despite these issues, Advancing Justice-Atlanta was able to collectively


provide voting assistance to almost 70 LEP community members during the


November Election. In most cases, the interpreter met the criteria for


providing assistance to the voter under O.C.G.A. § 21-2-409(b)(1) and


Section 208, but not Subsection (b)(2). Therefore, had the November


Election not included a federal candidate on the ballot, Georgia law would


have barred Advancing Justice-Atlanta interpreters from providing


assistance to LEP voters in a vast majority of these instances.


48. Further, at least one Advancing Justice-Atlanta staff member who is fluent


in Korean assisted approximately 20 LEP voters who contacted the


Advancing Justice-Atlanta office before Election Day to request language


assistance. Since the November Election included a federal candidate on the


ballot, interpreters were not limited to helping 10 people. However, the


upcoming runoff election on December 4 (“December Runoff”) will not


have a federal candidate on the ballot. Based solely on this fact, Subsection


(b)(2) forbids any single person from helping more than 10 LEP voters.
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49. Mr. Kwon is one of the LEP voters whom Advancing Justice-Atlanta


assisted during the November Election. Mr. Kwon contacted the Advancing


Justice-Atlanta office on November 5 to request language assistance at the


polls after seeing an ad for their services on Korean TV. On November 6, an


Advancing Justice-Atlanta staff member accompanied Mr. Kwon and his


wife, who is also an LEP voter, to their polling place at Livsey Elementary


School in DeKalb County.


50. At the polling place, the interpreter encountered significant difficulty trying


to assist Mr. Kwon and his wife. The interpreter was asked to write her name


on a form to indicate that she was assisting Mr. Kwon and to check a box to


indicate that she was either a registered voter in the same precinct or a


family member eligible under Subsection (b)(2). The interpreter tried to


explain that Subsection (b)(2) did not apply to the November Election


because there was a federal candidate on the ballot.


51. This dispute escalated from a poll worker to the poll manager to the poll


manager’s supervisor before it was finally resolved. The interpreter also


used Advancing Justice-Atlanta’s deputy director to help mediate the


dispute. At one point during this protracted exchange, the poll manager


instructed the Advancing Justice-Atlanta interpreter to ask Mr. Kwon in
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Korean whether his English was proficient enough for him to vote without


assistance. In the end, the poll worker allowed the interpreter to assist Mr.


and Mrs. Kwon, but the confusion about the applicability of Subsection


(b)(2) caused Mr. and Mrs. Kwon a fifteen to twenty minute delay in casting


their votes.


Advancing Justice-Atlanta’s Preparation for the December Runoff and the
Need for Injunctive Relief


52. On December 4, there will be a statewide runoff election for the Georgia


Secretary of State and the District 3 Public Service Commissioner (the


“December Runoff”) because no candidate in these races obtained more than


50% of the votes in the November Election. Since no federal candidate will


appear on the ballot during the December Runoff, Subsection (b)(2) will


significantly restrict whom LEP voters may choose to assist them with


voting and creates the risk of disenfranchising LEP voters altogether.


53. Mr. Kwon’s situation is illustrative. Subsection (b)(2) prohibits Mr. Kwon


from receiving any assistance in the December Runoff from the Advancing


Justice-Atlanta staff member who helped him and his wife in the November


Election. In fact, Advancing Justice-Atlanta has three staff members who are


fluent in Korean and trained to provide language assistance to LEP voters at


the polls, but none are eligible under Subsection (b)(2) to assist Mr. Kwon in
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the December Runoff. To date, neither Mr. Kwon nor Advancing Justice-


Atlanta has been able to identify an interpreter who is permitted under


Georgia law to assist Mr. Kwon with voting in the December Runoff.


54. Further, the chances of Mr. Kwon or Advancing Justice-Atlanta finding a


person who meets the stringent criteria under Subsection (b)(2) are


extremely slim. In Mr. Kwon’s precinct, there are only 88 AAPI registered


voters. Of those 88 AAPIs voters, none are guaranteed to be a Korean


speaker. Asian Americans trace their roots to more than 20 different


countries, each with its own unique languages. Indeed, 1,338 voting


precincts in Georgia have 10 or less AAPI registered voters.26


55. Advancing Justice-Atlanta is currently engaging and will continue to


engage in efforts to stem the negative impact that Subsection (b)(2) will


have on LEP voters’ ability to participate in the December Runoff. These


efforts include: educating immigrant communities on who is permitted to


provide language assistance to voters in the December Runoff; creating


fliers and other materials to provide to voters, volunteers, and community


partners; working with paid translation services to get these materials


26 Information collected from “Active Voters by Race and Gender (By
Congressional, State House & Senate, Judicial Districts and County Precinct)” link
at http://sos.ga.gov/index.php/Elections/voter_registration_statistics.
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translated into four different languages; distributing the materials via social


media, text message, and email; recruiting multilingual volunteers who meet


the much stricter criteria of Subsection (b)(2); and updating training material


and re-training staff members and volunteers on the language assistance


provisions of the State Statute.


56. All of these efforts require Advancing Justice-Atlanta to divert already


limited financial and organizational resources toward minimizing the


harmful effects that Subsection (b)(2) will have on AAPI communities. This


leaves Advancing Justice-Atlanta with fewer resources to devote to its


regular GOTV and election protection activities.


57. While Advancing Justice-Atlanta will assist LEP voters in the December


Runoff where possible, Subsection (b)(2) cripples its ability to realistically


meet the interpretation needs of LEP voters. Consequently, Advancing


Justice-Atlanta must also divert resources to providing language assistance


by other means that may be less effective or more costly, such as translating


ballots.


58. Subsection (b)(2)’s restrictions also effectively foreclose Advancing


Justice-Atlanta’s ability to develop an effective interpreter program for the
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Gwinnett County transit referendum in March 2019 and for all other future


local and state races.


59. Furthermore, Subsection (b)(2) has thwarted, and will continue to thwart,


Advancing Justice-Atlanta’s mission of civically engaging historically


marginalized communities by giving LEP voters the illusory choice between


voting without any language assistance or foregoing the right to vote


altogether.


CAUSES OF ACTION


COUNT ONE


Violation of the Supremacy Clause and Section 208 of the Voting Rights Act


(52 U.S.C. § 10508)


60. Plaintiffs reinstate and incorporate herein by reference the allegations in the


paragraphs above.


61. The Supremacy Clause, Article VI, Section 2, of the United States


Constitution provides:


This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution of Laws of any State to the
Contrary notwithstanding.
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62. A state law that “stands as an obstacle to the accomplishment and execution


of the full purposes and objectives of Congress” with regard to a federal law


violates, and is preempted by, the federal law. Crosby v. Nat'l Foreign Trade


Council, 530 U.S. 363, 373 (2000).


63. Subsection (b)(2) imposes a limitation on voter choice that impermissibly


conflicts with Section 208.


64. Whereas Section 208 of the VRA provides LEP Georgia voters with the


right to select any assistor of their choice, subject only to certain


employment-related limitations, Subsection (b)(2) narrowly restricts that


choice to: (1) specifically enumerated family members, (2) care providers,


and (3) registered voters in the same precinct as the LEP voter. This directly


conflicts with the plain language of Section 208 and Congress’s stated


purpose of enacting it—to ensure that LEP voters have the right to an


assistor of “their own choice,” which ensures “meaningful voting


assistance.”


65. Therefore, Subsection (b)(2) violates, and is preempted by, Section 208.


COUNT TWO


Violation of the First and Fourteenth Amendments,


and 42 U.S.C. § 1983
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66. Plaintiffs reinstate and incorporate herein by reference the allegations in the


paragraphs above.


67. The First and Fourteenth Amendments of the United States Constitution


protect the right to vote as a fundamental right. The First Amendment’s


guarantees of freedom of speech and association protect the right to vote and


to participate in the political process. The right to vote is a fundamental


constitutional right also protected by both the due process and equal


protection clauses of the Fourteenth Amendment. See, e.g., Bush v. Gore,


531 U.S. 98, 104-05 (2000); Harper v. Va. State Bd. of Elections, 383 U.S.


663, 670 (1966) (Virginia’s poll tax violates the Equal Protection Clause);


Anderson v. Celebrezze, 460 U.S. 780, 786-87 (1983) (the right to vote is


incorporated into the Due Process Clause).


68. By significantly restricting their ability to receive voting assistance from a


person of their choice, Subsection (b)(2) imposes severe burdens on the


fundamental right to vote for LEP and voters with disabilities in Georgia.


Subsection (b)(2) further burdens the right to vote by limiting the number of


LEP or voters with disabilities an individual interpreter may assist. These


restrictions are not narrowly tailored to advance any state interest


sufficiently compelling to justify the imposition of such severe burdens.
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69. While the burdens of this process are undeniably severe, the process cannot


pass muster even under the less restrictive Anderson-Burdick balancing test


for more ordinary voting regulations. Burdick v. Takushi, 504 U.S. 428, 434


(1992) (holding that courts “must weigh ‘the character and magnitude of the


asserted injury to the rights protected by the First and Fourteenth


Amendments that the plaintiff seeks to vindicate’ against ‘the precise


interests put forward by the State as justifications for the burden imposed by


its rule,’ taking into consideration ‘the extent to which those interests make


it necessary to burden the plaintiffs rights’” (quoting Anderson v.


Celebrezze, 460 U.S. 780, 789 (1983)).


70. There is no sufficient state interest justifying the restrictions of Subsection


(b)(2) that is not adequately protected by other election procedures.


According to the legislative history, the original purpose of the State Statute


when it was enacted in 1922, long before the VRA was passed, was to


“provide a secret and private ballot,” presumably to protect voters from


manipulation or coercion. Title VI Miscellaneous Civil and Penal Laws, Vol.


1, p. 101 (Laws 1922, Sec. 4, p. 97) (1922). Not only is this an insufficient


state interest to justify the harsh restrictions of Subsection (b)(2), the interest


is not realized by creating more barriers to using an interpreter of the LEP
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voter’s choice. In fact, disallowing LEP voters from choosing their


interpreter makes them more vulnerable to manipulation, not less so.


71. By depriving Plaintiffs of these rights and privileges under the United States


Constitution, Defendant Crittenden, acting under color of state law, has


violated and is liable under 52 U.S.C. § 1983.


72. If enforcement of the statute is not enjoined, Subsection (b)(2) will continue


to indefinitely impose severe burdens on the right to vote of Mr. Kwon and


other similarly situated voters, requiring Advancing Justice-Atlanta to divert


resources in an attempt to remedy the deprivation.


COUNT THREE


Violation of Section 2 of the Voting Rights Act of 1965


73. Plaintiffs reinstate and incorporate herein by reference the allegations in the


paragraphs above.


74. Section 2 of the VRA, 52 U.S.C. § 10301, protects Plaintiffs from denial or


abridgment of the right to vote on account of race, color, or membership in a


language minority group. Section 2 provides, in relevant part:


(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in a denial or
abridgment of the right of any citizen of the United State to vote on
account of race or color, or [membership in a language minority
group].
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(b) A violation of subsection (a) of this section is established if,
based on the totality of circumstances, it is shown that the political
processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a
class of citizens protected by subsection (a) of this section in that its
members have less opportunity than other members of the
electorate to participate in the political process and to elect
representatives of their choice.


75. Mr. Kwon, Asian Americans, and Hispanic and Latino Americans are


members of a language minority group as defined under the VRA. See 52


USCS § 10310 (a “language minority group” under the VRA means persons


who are American Indian, Asian American, Alaskan Natives or of Spanish


heritage).


76. Subsection (b)(2)’s restrictions on language assistance constitute a standard,


practice, or procedure with respect to voting within the meaning of Section 2


of the VRA and result in the denial or abridgement of the right to vote of


Asian Americans and Hispanic and Latino Americans on account of their


membership in a language minority in violation of Section 2.


77. These restrictions impose a substantial, disparate, and unwarranted burden


on Hispanic and Latino-American and Asian-American voters, as compared


with other Georgia citizens who are not members of a language minority,
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and deny them equal opportunity to meaningfully vote in Georgia state and


local elections.


78. Subsection (b)(2)’s restrictions on language assistance interact with


historical, social, and other electoral conditions in Georgia to prevent


Hispanic and Latino-American and Asian American applicants from having


an equal opportunity to effectively vote. Thornburg v. Gingles, 478 U.S. 30,


47 (1986).


79. In this case, the following circumstances are present: (1) a history of


discrimination related to voting; (2) racially polarized voting patterns; (3)


members of the impacted minority group are underrepresented among


Georgia’s elected officials; (4) majority vote requirements; and (5) a


completely arbitrary policy that does not appear to serve any legitimate


purpose.


80. As a result of Subsection (b)(2), and under the totality of the circumstances,


Hispanic and Latino-American and Asian-American voters have an unequal


opportunity, as compared to other members of the electorate, to participate


in the political process and elect representatives of their choice.


81. Plaintiffs will continue to suffer the violation of their rights as alleged in the


Complaint absent relief granted by the Court.
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PRAYER FOR RELIEF


WHEREFORE, Plaintiff Advancing Justice - Atlanta asks:


a. That this Court enter judgment in favor of Plaintiffs and against Defendant


on the claims for relief as alleged in this Complaint;


b. That this Court issue a judgment declaring that O.C.G.A. § 21-2-409(b)(2)


violates and is inconsistent with the provisions of Section 208 of the Voting


Rights Act, 42 U.S.C. § 10508;


c. That this Court issue a judgment declaring that O.C.G.A. § 21-2-409(b)(2)


violates the fundamental right to vote under the First and Fourteenth


Amendments to the extent that it burdens the right of voters to receive


assistance from persons of their choice at the polls;


d. That this Court grant preliminary and/or permanent injunctive relief by


enjoining the enforcement of O.C.G.A. § 21-2-409(b)(2), and by ordering


Defendant Crittenden, her employees, agents and successors, and all persons


acting in concert with her, to undertake the following remedial actions:


i. Enjoin enforcement of any county or state policy or practice that is in


place that, on the basis of O.C.G.A. § 21-2-409(b)(2), denies voters


the right to vote with the assistance of a person of their choice that
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satisfies the minimal requirements of Section 208 of the Voting Rights


Act, 52 U.S.C. § 10508;


ii. Enjoin use of polling place forms that require voters and/or


individuals assisting voters to indicate that they are complying with


O.C.G.A. § 21-2-409(b)(2) before providing assistance;


iii. Instruct all poll workers that O.C.G.A. § 21-2-409(b)(2) has been


enjoined and that they must apply O.C.G.A. § 21-2-409(b)(1)


regardless of whether or not there is a federal ballot on the candidate;


e. That this Court retain jurisdiction over the Defendant and his successors for


such period of time as may be appropriate to ensure compliance with relief


ordered by this Court;


f. That Plaintiff be awarded attorneys’ fees and costs under 42U.S.C. § 1988;


and


g. That the Court award any additional or alternative relief as may be


appropriate under the circumstances.


Respectfully submitted, this 27th day of November, 2018.


/s/ Daniel Huynh
Deanna Kitamura
dkitamura@advancingjustice-la.org


Patrick J. Flinn, Esq.


patrick.flinn@alston.com
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By Larry Felton Johnson September 30, 2020


Democratic school board nominees release resolution
condemning racism


cobbcountycourier.com/2020/09/democratic-school-board-nominees-condemning-racism/


The Democratic nominees for the Cobb County Board of Education released the following
resolution condemning systemic racism:



https://cobbcountycourier.com/2020/09/democratic-school-board-nominees-condemning-racism/

https://www.cobbk12.org/page/18/board
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Resolution Condemning Systemic Racism and Affirming a Commitment to
Educational Equity for All Students, Families and Staff


September 30, 2020, COBB COUNTY DEMOCRATIC NOMINEES FOR COBB
SCHOOL BOARD OF EDUCATION, LEROY TRE’ HUTCHINS of Mableton, Georgia,
LINDSAY TERREBONNE of Powder Springs, Georgia, DR. VICKIE BENSON of
Acworth, Georgia and JULIA HURTADO of Marietta, Georgia, collectively release
the following Resolution Condemning Systemic Racism and Affirming a Commitment to
Educational Equity for All Students, Families and Staff.


The Cobb County School District Board of Education, after several months of
deliberation, were unable to successfully pass a Resolution to Condemn Racism. Their
inability to create a consensus around such an important and timely issue within our
community speaks volume to the ineptness and dysfunction within this current Board of
Education. We can’t just move on; business as usual. Therefore, as your next Board of
Education members, we commit the following;


Resolution Condemning Systemic Racism and Affirming a Commitment to
Educational Equity for All Students, Families and Staff


WHEREAS, the Democratic candidates for the Cobb County School Board are
saddened and outraged by the recent death of George Floyd, a Black, fellow
American; and by the preceding and unjust deaths of Ahmaud Arbery, Breonna Taylor,
and many others;


 
WHEREAS, we recognize that national protests demanding justice for George Floyd
and Breonna Taylor have highlighted the systemic racism and injustice that have long
persisted in our country, state and county;


WHEREAS, we condemn racism and hate in our schools and our society, and must
work to protect the Constitutional rights and inherent dignity of every person who lives,
works and learns in our community;


WHEREAS, we cannot be silent. We must urgently act to stop the racial injustices and
structural inequities that harm and anguish Black and Brown people, who are our
family, friends, neighbors, students, staff members and fellow Americans;


WHEREAS, we must listen. We must engage in critical self-reflection as we listen to
those who have endured centuries of discrimination and intolerance, and who deserve
to be heard as they share the truth of their stories, experiences and feelings; and we
must seek with great empathy to understand their challenges and their pain;



https://cobbcountycourier.com/2020/06/resolution-condemning-racism-tabled-during-heated-cobb-school-board-meeting/
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WHEREAS, we must learn. It is time to engage our community in meaningful and
honest conversations about racial injustice, to build alliances with those committed to
justice for all, and to work together to support our shared conviction that racism must
end;


WHEREAS, we must lead. Each of us, individually and collectively, is responsible for
creating and nurturing an anti-racist learning environment where every child is
respected and valued for who they are, regardless of their skin color. We must actively
acknowledge, address and prevent the racial bias that occurs as a result of divisive
school policies, practices and actions; and


WHEREAS, we must do better. We reaffirm that Black Lives Matter and recognize the
urgent need to ensure that equity is at the center of everything we do as a school
district. Guided by our Strategic Plan, we will work to change the culture within Cobb
County Schools to inspire students and address barriers to learning.


NOW THEREFORE, BE IT RESOLVED that we, candidates of the Cobb County
School Board, stand steadfast in our commitment to foster an inclusive educational
environment where every student, teacher, support professional, parent and
community member is treated with dignity and respect, and we reaffirm our
commitment to continue fighting for racial justice and human rights for all.
“I am excited to have the opportunity to work with such a smart, caring and thoughtful
group of women who are just as passionate about our children’s education as I am.
This is the type of responsive leadership that will ensure we continue to have great
schools, with excellent culture and climate for ALL children, for many years to come!”
~Leroy Tre Hutchins


“Our community has asked our school district to unite against systemic racism, but
ourcurrent leaders have not been able to agree on how to write the statement, let alone
how to reduce the harm our schools feel from these circumstances. We know that our
fellow stakeholders deserve better. We/re committed to ensuring that our students feel
safe and our employees feel supported so that students of every racial and cultural
identity can focus on learning”. ~Julia Hurtado


“Through the course of this campaign, I’ve heard the despair and disappointment from
Cobb families as they refer to the Board (BOE) being unable to pass a resolution
against racism. Our community has been repeatedly traumatized by the videos and
details of lives lost, revealing systemic inequities. As schools are a microcosm of our
society, our families need to know that their school district is actively creating a safe
learning environment for all kids. Students must feel safe before they can learn”.
~Lindsay Terrebonne
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“We must continue to build a multicultural community through education diversity and
cultural acceptance that will empower our students’ learning for the 21  Century.
Ultimately there must be a paradigm shift in the school district where we are
celebrating diversity and committing to equity initiatives”. ~Dr. Vickie Benson
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O.C.G.A. § 21-2-417


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2.
ELECTIONS AND PRIMARIES GENERALLY ARTICLE 11. PREPARATION FOR AND
CONDUCT OF PRIMARIES AND ELECTIONS PART 1. GENERAL PROVISIONS


§ 21-2-417. Presentation of identification to poll workers;
form of proper identification; swearing of statement when
unable to produce proper identification; provisional ballots for
those; penalty for false statement under oath
(a) Except as provided in subsection (c) of this Code section, each elector shall present
proper identification to a poll worker at or prior to completion of a voter's certificate at any
polling place and prior to such person's admission to the enclosed space at such polling place.
Proper identification shall consist of any one of the following:
(1) A Georgia driver's license which was properly issued by the appropriate state agency;
(2) A valid Georgia voter identification card issued under Code Section 21-2-417.1 or other
valid identification card issued by a branch, department, agency, or entity of the State of
Georgia, any other state, or the United States authorized by law to issue personal
identification, provided that such identification card contains a photograph of the elector;
(3) A valid United States passport;
(4) A valid employee identification card containing a photograph of the elector and issued by
any branch, department, agency, or entity of the United States government, this state, or any
county, municipality, board, authority, or other entity of this state;
(5) A valid United States military identification card, provided that such identification card
contains a photograph of the elector; or
(6) A valid tribal identification card containing a photograph of the elector.
(b) Except as provided in subsection (c) of this Code section, if an elector is unable to
produce any of the items of identification listed in subsection (a) of this Code section, he or
she shall be allowed to vote a provisional ballot pursuant to Code Section 21-2-418 upon


Copy Citation
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swearing or affirming that the elector is the person identified in the elector's voter certificate.
Such provisional ballot shall only be counted if the registrars are able to verify current and
valid identification of the elector as provided in subsection (a) of this Code section within the
time period for verifying provisional ballots pursuant to Code Section 21-2-419. Falsely
swearing or affirming such statement under oath shall be punishable as a felony, and the
penalty shall be distinctly set forth on the face of the statement.


(c) An elector who registered to vote by mail, but did not comply with subsection (c) of Code
Section 21-2-220, and who votes for the first time in this state shall present to the poll
workers either one of the forms of identification listed in subsection (a) of this Code section
or a copy of a current utility bill, bank statement, government check, paycheck, or other
government document that shows the name and address of such elector. If such elector does
not have any of the forms of identification listed in this subsection, such elector may vote a
provisional ballot pursuant to Code Section 21-2-418 upon swearing or affirming that the
elector is the person identified in the elector's voter certificate. Such provisional ballot shall
only be counted if the registrars are able to verify current and valid identification of the
elector as provided in this subsection within the time period for verifying provisional ballots
pursuant to Code Section 21-2-419. Falsely swearing or affirming such statement under oath
shall be punishable as a felony, and the penalty shall be distinctly set forth on the face of the
statement.


History


Code 1981, § 21-2-417, enacted by Ga. L. 1997, p. 662, § 3; Ga. L. 1998, p. 295, § 1; Ga. L.
2001, p. 230, § 15; Ga. L. 2003, p. 517, § 48; Ga. L. 2005, p. 253, § 59/HB 244; Ga. L.
2006, p. 3, § 2/SB 84.
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I. INTRODUCTION AND SUMMARY 


 
 I have been asked by Plaintiffs in this case to assess the costs associated with 


long lines at polling places in Georgia elections. Specifically, I have been asked to 


first convey the most important insights from the academic literature on the costs 


and benefits of voting, with special attention to the problem of long lines for in-


person voting, and then, to examine the extent to which these insights apply to the 


experience of Georgia voters in recent years. My analysis of the long lines addresses 


three questions inspired by the broader literature: First, to what extent has the burden 


of long lines fallen disproportionately on minority communities? Second, to what 


extend does the structure of polling places and precincts appear to have been 


responsible for the problem? Third, is there evidence that long lines have a 


discernable impact on turnout and confidence in elections? My key conclusions are 


as follows:  


1. Long lines were concentrated in the Atlanta-area counties of Cobb, Clayton, 


Douglas, DeKalb, Forsyth, Fulton, Gwinnett, and Henry.  Outside of Atlanta, 


the problems were concentrated in Chatham County, and to a lesser extent in 


Muscogee and Ware counties.    


2. Consistent with other studies of Georgia and beyond, and consistent with prior 


experience in Georgia, long lines on June 9, 2020 were disproportionately 


experienced by minority voters.  
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o Among polling places where minorities made up over 90 percent of 


registered voters, 36 percent were forced to stay open over one hour 


past the specified closing time in order to accommodate long lines. In 


the Atlanta metro area, 45 percent of such polling places were forced to 


do so. Among polling places where whites made up over 90 percent of 


registered voters, less than 3 percent of polling places were required to 


stay open late in order to accommodate long lines.   


o In polling places where minorities constituted more than 90 percent of 


active registered voters, the average minimum wait time in the evening 


was 51 minutes. When whites constituted more than 90 percent of 


registered voters, the average was around six minutes.  


o Several metrics indicate that the prevalence of relatively serious polling 


place difficulties was more than three times greater in majority-


minority polling places than in majority-white polling places.  


3. Over the last decade, Georgia’s population has grown substantially—


especially in the Atlanta metro area—while the number of polling places has 


not expanded. As a result, Georgia’s polling places serve unusually large 


numbers of voters, especially in minority communities. Problems with long 


lines were experienced disproportionately at polling places with large 


numbers of voters, especially those that serve multiple precincts. 
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o  Of the 242 polling places that were still checking in voters at 8 PM, 


227 (94 percent) served numbers of active registered voters above the 


national average of 1,547, and 203 (84 percent) were above the Georgia 


median of 2,646 active registered voters. The vast majority of these 


troubled polling places were in the Atlanta metro area (83 percent). 


o Across all polling places in the State, the average minimum evening 


wait time was around four minutes for all of the precincts at or below 


the national average size of 1,547. For those above the statewide 


median, it was around 27 minutes. For those with more than 5,000 


active voters, it was around 50 minutes.   


o Polling locations that served multiple precincts rather than a single 


precinct clearly accounted for a large part of the problem in the June 


2020 Primary. Only 7 percent of the polling places that served a single 


precinct checked in voters after 8 PM, whereas of those serving 


multiple precincts, 52 percent did so. The average minimum wait time 


after 7 PM was around 12 minutes in single-precinct polling places, but 


it was one hour and nine minutes in the polling places that served 


multiple precincts.     
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4. Minorities are more likely to live in polling places serving unusually large 


numbers of voters, especially in metro Atlanta, and more likely to live in 


polling places that serve multiple precincts.  


5. Minority voters are far less likely than whites to make use of absentee voting, 


which places greater pressure on in-person voting locations in minority 


communities.   


6. Minority voters are between three and four times more likely than whites to 


cast provisional ballots. Confusion surrounding provisional ballots can 


contribute to slowdowns at polling places.  


7. Of all those who chose a Democratic ballot in the June 2020 Primary, 22 


percent lived in neighborhoods assigned to polling places that were open past 


8 PM, while 7.2 percent of those choosing a Republican ballot lived in such 


neighborhoods. Of those who lived in neighborhoods where the polling place 


was open past 8 PM, 75.4 percent voted in the Democratic Primary, while 


21.7 percent voted in the Republican Primary.  


8. Academic studies have found evidence that long lines lead to lower turnout 


both in effected election and in future elections, as well as a loss of voter 


confidence in elections. Consistent with these studies, I find: 


o Turnout was lower by 2 percentage points in precincts that were open 


late relative to those that were not, and turnout was lower by five 
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percentage points in precincts that experienced wait times of over 50 


minutes than in precincts that experienced a wait time of less than five 


minutes.  


o In individual-level models that control for a host of demographic and 


geographic factors, the negative impact on turnout of living in a 


precinct with long lines was around 1.3 percentage points overall, and 


2 percentage points in the Atlanta metro area.  


o If we focus only on those with a past history of voting in primaries, the 


effect on turnout of living in a precinct with long lines is substantially 


larger: 2.9 percentage points in the state as a whole, 3.8 percentage 


points in metro Atlanta, and 1.9 percentage points outside of Atlanta.    


II. QUALIFICATIONS 


I am currently a tenured Professor of Political Science at Stanford University 


and the founder and director of the Stanford Spatial Social Science Lab (“the 


Lab”)—a center for research and teaching with a focus on the analysis of geo-spatial 


data in the social sciences. In my affiliation with the Lab, I am engaged in a variety 


of research projects involving large, fine-grained geo-spatial data sets including 


ballots and election results at the level of polling places, individual records of 


registered voters, census data, and survey responses. Prior to my employment at 


Stanford, I was the Ford Professor of Political Science at the Massachusetts Institute 
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of Technology. I received my Ph.D. from Yale University and my B.A. from the 


University of Michigan, Ann Arbor, both in political science. A copy of my current 


C.V. is included as an Appendix to this report.  


 In my current academic work, I conduct research on the relationship between 


the patterns of political representation, geographic location of demographic and 


partisan groups, and the drawing of electoral districts. I have published papers using 


statistical methods to assess political geography, balloting, and representation in a 


variety of academic journals including Proceedings of the National Academy of 


Science, American Economic Review Papers and Proceedings, the Journal of 


Economic Perspectives, the Virginia Law Review, the American Journal of Political 


Science, the British Journal of Political Science, the Annual Review of Political 


Science, and the Journal of Politics. One of these papers was recently selected by 


the American Political Science Association as the winner of the Michael Wallerstein 


Award for the best paper on political economy published in the last year, and another 


received an award from the American Political Science Association section on social 


networks.  


I have recently written a series of papers, along with my co-authors, using 


automated redistricting algorithms to assess partisan gerrymandering. This work has 


been published in the Quarterly Journal of Political Science, Election Law Journal, 


and Political Analysis, and it has been featured in more popular publications like the 
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Wall Street Journal, the New York Times, and Boston Review. I have recently 


completed a book, published by Basic Books in June of 2019, on the relationship 


between political districts, the residential geography of social groups, and their 


political representation in the United States and other countries that use winner-take-


all electoral districts. The book was reviewed in The New York Times, The New York 


Review of Books, Wall Street Journal, The Economist, and The Atlantic, among 


others. 


 I have expertise in the use of large data sets and geographic information 


systems (GIS), and conduct research and teaching in the area of applied statistics 


related to elections. My PhD students frequently take academic and private sector 


jobs as statisticians and data scientists. I frequently work with geo-coded voter files 


and other large administrative data sets, including in recent paper published in the 


Annals of Internal Medicine and The New England Journal of Medicine. I have 


developed a national data set of geo-coded precinct-level election results that has 


been used extensively in policy-oriented research related to redistricting and 


representation.1  


 I have been accepted and testified as an expert witness in six recent election 


law cases: Romo v. Detzner, No. 2012-CA-000412 (Fla. Cir. Ct. 2012); Mo. State 


                                                 
1 The dataset can be downloaded at http://projects.iq.harvard.edu/eda/home. The data can be 
visualized in an interactive web map, available at http://atlas.esri.com/Atlas/VoterAtlas.html.   
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Conference of the NAACP v. Ferguson-Florissant Sch. Dist., No. 4:2014-CV-02077 


(E.D. Mo. 2014); Lee v. Va. State Bd. of Elections, No. 3:15-CV-00357 (E.D. Va. 


2015); Democratic Nat’l Committee et al. v. Hobbs et al., No. 16-1065-PHX-DLR 


(D. Ariz. 2016); Bethune-Hill v. Virginia State Board of Elections, No. 3:14-cv-


00852-REP-AWA-BMK (E.D. Va. 2014); and Jacobson et al. v. Lee, No. 4:18-cv-


00262 (N.D. Fla. 2018). In addition, I recently submitted written testimony in 


League of Women Voters of Florida v. Detzner, No. 4:18-cv-002510 (N.D. Fla. 


2018) and College Democrats at the University of Michigan, et al. v. Johnson et al., 


No. 3:2018-cv-12722 (E.D. Mich. 2018). I also worked with a coalition of academics 


to file Amicus Briefs in the Supreme Court in Gill v. Whitford, No. 16-1161, and 


Rucho v. Common Cause, No. 18-422. Much of the testimony in these cases had to 


do with geography, voting, ballots, and election administration. I am being 


compensated at the rate of $500/hour for my work in this case. My compensation is 


not dependent upon my conclusions in any way.  


III.  DATA SOURCES 


This report draws on data from a number of sources. In addition to a review 


of the academic and public policy literatures on long lines, I have drawn on a variety 


of sources specific to Georgia. First, I created a large individual-level data set, 
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building on an extract of the Georgia voter file dated April 7, 2020.2 I merged this 


file together with the vote history file3 as well as the individual-level absentee voting 


file from the June 2020 Primary Election.4  


Additionally, I have collected data on the polling places used in the June 9, 


2020 election. Stephen Fowler, a reporter for Georgia Public Broadcasting, has 


assembled a complete list of polling places and associated precincts used in the June 


2020 Primary. He has also obtained spreadsheets sent by the Georgia Secretary of 


State to individual counties including information from e-pollbooks about check-ins 


each hour in each precinct. All of this information at the level of individual polling 


places has been merged with demographic information from the voter file. Mr. 


Fowler has made the data publicly available.5 I used Google Maps to geocode and 


map these polling places.  


In order to gain an understanding of long lines in previous elections, I used 


Lexis-Nexis to search for news reports in the Atlanta Journal-Constitution as well as 


national media sources.  


Finally, in order to create visualizations, I collected data on race and 


population from the American Community Survey for various years. These data, 


                                                 
2 This file was provided to me by Counsel, and it is my understanding that it was purchased from 
a data firm called L2.  
3 https://sos.ga.gov/index.php/elections/voter_history_files 
4 https://elections.sos.ga.gov/Elections/voterabsenteefile.do 
5https://public.tableau.com/profile/stephen.fowler#!/vizhome/GeorgiaPollsOpenClose69/GA69P
ollsOpenClose 


Case 1:20-cv-03263-MLB   Document 93-61   Filed 09/01/20   Page 11 of 77







11 
 


along with accompanying geographic boundary files at the level of census block 


groups, were downloaded from Simply Analytics (via the Stanford Library System) 


and the National Historical Geographic Information System (NHGIS).     


IV. LONG LINES, THE COST OF VOTING, AND TURNOUT 


The academic literature on long lines is a subset of a larger literature on the 


costs and benefits of voting.6 In this literature, there is broad agreement that turnout 


behavior is driven by a mix of individual-level costs—like keeping one’s registration 


up to date after a residential move, waiting in line, procuring a valid form of 


identification, or gathering information about the location of the correct polling 


place—as well as benefits, like contributing to the victory of a desired candidate, or 


feeling a sense of pride or civic engagement. A key insight in this literature is that 


anything that increases the cost of voting—like waiting for hours in the sun to vote—


decreases the likelihood of voting. And in study after study, it is clear that poor 


minorities in the United States are often those most subjected to increased costs of 


voting, but also those most sensitive to those increased costs.7  


                                                 
6 William Riker and Peter C. Ordeshook. 1968. “A Theory of the Calculus of Voting.” American 
Political Science Review 62:25-42; John Aldrich. 1993. “Rational Choice and Turnout.” American 
Journal of Political Science 37:246-278; André Blais, Jean-François Daoust, Ruth Dassonneville, 
and Gabrielle Péloquin-Skulski. 2019. “What is the Cost of Voting?” Electoral Studies 59:145-
157; David Darmofal. 2010. “Reexamining the Calculus of Voting.” Political Psychology 31:149-
174. 
7 Jan E. Leighley and Jonathan Nagler. 2014. Who Votes Now? Demographics, Issues, Inequality, 
and Turnout in the United States. Princeton: Princeton University Press; Christopher Ojeda, 
Christopher. 2018. “The Two Income-Participation Gaps.” American Journal of Political Science 
62:813-829; Steven Rosenstone. 1982. “Economic Adversity and Voter Turnout.” American 
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In recent years, it has become clear that long lines on Election Day impose a 


significant cost of voting in a number of jurisdictions around the United States, even 


as increasing numbers of voters cast their votes early or via absentee ballots. From 


the 2014 Mid-term to the 2018 Mid-term, for example, the percentage of voters 


reporting that they waited more than 30 minutes to cast their ballot has doubled.8 An 


innovative, comprehensive study of the problem in the 2018 Mid-term by the 


Bipartisan Policy Center and MIT revealed that the problem varies a great deal from 


one jurisdiction to another.9 This study identified Georgia as the state with the 


longest wait times in the United States. 


While it may be tempting to interpret long lines on Election Day as a sign of 


voter enthusiasm, these lines can have substantial costs. Above all, voters who 


encounter long lines on Election Day are less likely to vote, both in the current 


election and in the future. In a recent study of the 2016 election, teams of researchers 


fanned out across polling places around the country with timers, documenting wait 


times, line length, and recording instances in which voters left without voting after 


waiting in line for a period of time.10 They discovered that around three percent of 


                                                 
Journal of Political Science 26:25-46; Steven Rosenstone, S.J. and Raymond Wolfinger. 1978. 
“The Effect of Registration Laws on Voter Turnout,” American Political Science Review 72(45). 
8 Matthew Weil, Charles Stewart, Tim Harper, and Christopher Thomas, The 2018 Voting 
Experience: Polling Place Lines. Bipartisan Policy Center, November 2019. 
9 Weil et al., op. cit. 
10 Robert Stein et al., “Waiting to Vote in the 2016 Presidential Election: Evidence from a Multi- 
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those who got in line at a polling place ended up not voting in 2016, and established 


that as one would expect, the number of voters who left without voting was higher 


in precincts with longer lines. A study of Franklin County, Ohio in the 2004 general 


election documented a correlation between a lack of voting machines, longer lines, 


and lower turnout.11 


Responses to the 2016 Voting and Registration Supplement of the Current 


Population Survey indicate that over 560,000 eligible voters failed to cast a ballot in 


the November 2016 General Election because of long lines and other polling place 


management failures. The figure was around 500,000 eligible voters in the 


November 2012 survey. According to research by Stephen Pettigrew, the impact of 


long lines on turnout is not only felt in the election when the long lines are 


experienced, but in subsequent elections as well. He demonstrates that for every 


additional hour a voter waits in line to vote, their probability of voting in the 


subsequent election drops by one percentage point. Substantively, he estimates that 


200,000 people did not vote in 2014 because they were deterred by long lines 


experienced in 2012.12 In the long run, Pettigrew finds that asymmetries in wait 


                                                 
County Study.” Political Research Quarterly 73(2): 439-453, June 2020.  
11 Benjamin Highton, “Long Lines, Voting Machine Availability, and Turnout: The Case of 
Franklin County, Ohio in the 2004 Presidential Election,” PS: Political Science and Politics 39(1): 
65-58, January 2006.  
12 Stephen Pettigrew, The Downstream Consequences of Long Waits: How Lines at the Precinct 
Depress Future Turnout, working paper, University of Pennsylvania, 2020. 
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times across racial groups is part of the explanation for the persistent gap in turnout 


between whites and minorities.13    


Even when resolute voters stay in line to cast their ballots, long lines impose 


monetary costs on voters from missed work, extra child care costs, and lost 


productivity. According to Charles Stewart and Stephen Ansolabehere, a back-of-


the envelope estimate of monetary costs can be achieved by multiplying the total 


number or hours waiting in line by average hourly earnings, which came to $544 


million in 2012—a figure that has only grown as lines have grown longer over 


time.14  


Moreover, long lines undermine voters’ confidence in elections. Respondents 


to the Survey of the Performance of American Elections (SPAE) indicate that among 


Election Day voters in 2012, 68 percent of those who waited ten minutes or less to 


vote stated that they were “very confident” that their vote was counted as intended, 


compared with only 47 percent for those who waited over an hour. Those who waited 


in long lines lost confidence in the counting not only of their own vote, but of the 


legitimacy of the vote-counting in the United States more broadly.15 This is part of 


                                                 
13 Pettigrew, 2020, op cit. 
14 Charles Stewart and Stephen Ansolabehere, “Waiting to Vote,” Election Law Journal, 14(1): 
47-53, 2015. 
15 Charles Stewart and and Stephen Ansolabehere. 2013. Waiting in Line to Vote. Caltech/MIT 
VTP Working Paper # 114.  
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a broader literature establishing that failures of election administration have a 


significant negative impact on voters’ confidence in American elections.16 


Research on long lines has also revealed clear disparities in the incidence of 


long lines. In study after study, it is clear that long lines are more common at polling 


places with large concentrations of minorities, in urban areas, and in poor 


neighborhoods.17 The most recent survey-based estimates come from respondents to 


the 2018 Cooperative Congressional Election Study (CCES), where African 


American and Hispanic voters reported waiting 32 percent longer, on average, than 


white voters, and residents of the most densely populated neighborhoods reported 


waiting 25 percent longer than residents of the least densely populated 


neighborhoods. The massive study of actual precinct-level wait times in 2018 carried 


out by the Bipartisan Policy Center and the Massachusetts Institute of Technology, 


mentioned above, showed that average wait times in precincts with a minority 


population between zero and 10 percent were around 5 minutes, while average wait 


                                                 
16 See, for instance, Lonna Rae Atkeson and Kyle Saunders, “The Effect of Election 
Administration on Voter Confidence: A Local Matter?” PS: Political Science and Politics 40(4): 
655-660; Michael Alvarez, Thad Hall, and Morgan Llewellyn, “Are Americans Confident their 
Ballots are Counted?,” Journal of Politics, vol. 70, pp. 754–766, July 2008; Shaun Bowler, 
Thomas Brunell, Todd Donovan, and Paul Gronke, “Election Administration and Perceptions of 
Fair Elections,” Electoral Studies, vol. 38, pp. 1–9, June 2015. 
17 Stewart and Ansolabehere 2013, op cit.; Stewart and Ansolabehere 2015, op cit.; Weil et al. 
2019, op cit.; Stephen Pettigrew, “The Racial Gap in Wait Times: Why Minority Precincts are 
Underserved by Local Election Officials,” Political Science Quarterly 132(2): 527-547.; Stephen 
Pettigrew, “Long Lines and Voter Purges: The Logistics of Running Elections in America,” PhD 
Dissertation, Harvard University, 2017; Robert Stein, Christopher Mann, and Charles Stewart, 
“Waiting to Vote in the 2016 Presidential Election: Evidence from a Multi-County Study,” 
Political Research Quarterly March 2019; Stein et al. 2020, op cit.  
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times in precincts with minority populations between 90 and 100 percent were over 


30 minutes.18 Another innovative study used pings from millions of cell phones on 


Election Day in November of 2016 and other surrounding days, which allowed a 


group of researchers to estimate wait times at various polling locations around the 


country. They found that relative to white neighborhoods, residents of African-


American neighborhoods waited 29 percent longer to vote and were 74 percent more 


likely to spend more than 30 minutes at their polling place.19  


Moreover, confirming the results of survey research, the Bipartisan Policy 


Center/MIT study indicated that average wait times in precincts with average annual 


income greater than $100,000 were around 8.5 minutes, while wait times in precincts 


with average income between $20,000 and $30,000 were 23.4 minutes.   


Unfortunately, the populations most affected by wait times are those that can least 


afford to wait in line. Poor voters in urban neighborhoods often work as shift laborers 


with unpredictable and unforgiving work schedules and difficult child care 


arrangements.20 For workers with precarious and unpredictable sources of income 


and strict policies regarding absences, waiting in line for hours to vote during the 


workday can lead to a serious loss of income or future employment opportunities.  


                                                 
18 Weil et al. 2019, op cit., Figure 9 (page 21).  
19 M. Keith Chen, Kareem Haggag, Devin Pope, and Ryne Rohla, “Racial Disparities in Voting 
Wait Times: Evidence from Smartphone Data,” NBER Working Paper No. 26487, November 
2019.  
20 See Lonnie Gordon, “Irregular Work Scheduling and its Consequences,” Economic Policy 
Institute Report, April 9, 2015.  
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V.  LONG LINES IN GEORGIA: A COMPARATIVE AND 
HISTORICAL PERSPECTIVE 


 
 Georgia has featured heavily in media reporting on long lines at polling places 


for several election cycles, as well as in reports by advocacy groups, and more 


recently, in the burgeoning academic literature reviewed above. To get a sense for 


media coverage of long lines associated with elections in Georgia over time, using 


the Lexis-Nexis database, I have done a search for all stories in the Atlanta Journal-


Constitution that contain the terms “Georgia” and “long lines” and “election.” In 


order to include the early voting period as well as election coverage after each 


election, I have conducted this search for the period from August 1 of the year of 


each November election to August 1 of the following year. I have done this for 


general election years from 1984 to the present. The results are presented in Figure 


1 below.   
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Figure 1: Number of Stories in the Atlanta Journal Constitution about 
Long Lines in Georgia Elections 


 
 


Coverage of long lines at polling places for Georgia elections are nothing new. 


There were no stories about long lines associated with elections in the Atlanta 


Journal Constitution in the 1980s. Turnout was very high in Georgia in 1992, and 


there were a handful of stories about parking problems and long lines on Election 


Day. Then, after a drop in 1996, starting in 2000, every presidential election year 


has seen a relatively large number of stories about long lines at polling places 


associated with Georgia elections. As Figure 1 shows, these stories are typically 


more frequent in presidential election years than in midterm years, although the 


reporting was more limited in the presidential year of 2016, and took off in Georgia’s 


troubled 2018 midterm election.   
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 The reports of Atlanta Journal-Constitution writers are surprisingly consistent 


from 2000 to the present. They describe angry voters, long lines snaking outside 


buildings, hours of waiting, and court orders to keep polling places open well past 7 


PM—sometimes until after 10 PM. These stories focus almost exclusively on 


predominantly African-American precincts in the Atlanta metro area. For instance, 


a story published on November 8, 2000 interviewed Rep. John Lewis, who waited 


two hours to vote at Venetian Hills Elementary School, where the polling place 


opened 45 minutes late, and 7 of 13 voting machines were broken. Very long lines 


were reported in several other African-American neighborhoods, including the 


polling places of Dunwoody Springs Elementary School in Fulton County, 


Stoneview Elementary School in DeKalb County, E.W. Oliver Elementary School 


in Clayton County, and several precincts in Cobb County. The articles also 


mentioned difficulties in Gwinnett and Clayton Counties, and described the anger of 


voters who were still waiting in line when the television networks declared the 


winner of Georgia’s electoral votes in the 2000 presidential race.  


 Such stories have become a regular feature of election reporting in presidential 


years since 2000. In addition to interviews with angry voters in the same minority 


neighborhoods in metro Atlanta, these stories typically feature interviews with 


election officials who express surprise about unanticipated levels of voter 
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enthusiasm and unexpected turnout. Starting in 2004, the national media also started 


paying attention to the problem of long lines for in-person voting in Georgia. 


Figure 2: Number of Stories in Lexis-Nexis about Long Lines in Georgia 
Elections 


 
To make Figure 2, I conduct the same search using all of the news sources in the 


Lexis-Nexis database, searching separately for “Georgia” and “Atlanta.” Here as 


well, we see large spikes in stories about long lines in presidential election years, 


with an unusually large increase in 2018. These stories also focus primarily on 


African-American precincts in the Atlanta areas.   


Beginning in 2004, advocacy groups started to collect information from poll 


observers and telephone hotlines. An October 2012 report sponsored by several 


election protection advocacy groups documented long lines and voting machine 


problems in the 2004 general election, and identified Clayton County as the 
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“epicenter” of the problem in that year.21 The same report identified problems of 


overcrowding at polling places that were spread throughout the Atlanta region in the 


2008 election, but with problems especially concentrated in Fulton County. In 


addition to Fulton and Clayton, media reporting focused on long lines in 2008 in 


Gwinnett, DeKalb, Cobb, and other Atlanta-area counties.22  


 Long lines were also reported in November 2012, most notably in Fulton 


County. Calls to an Election-Day Hotline revealed major failures with electronic poll 


books that led to “long lines, frustration, and thousands of eligible voters having to 


vote provisionally,” so that “several polling places ran out of provisional ballots, and 


voters reported being turned away without being able to cast any type of ballot.”23 


Voters at the polling place on the campus of Morehouse College reported standing 


in line for up to seven hours.24   


 Once again, media reports focused on long lines in the Atlanta area in the 


November 2016 general election, especially during the early voting period, with a 


                                                 
21 Georgia Election Protection Leadership Committee, Georgia Appleseed Center for Law and 
Justice, and the Lawyers’ Committee for Civil Rights Under Law, “Resolving Recurring Election 
Administration Problems in Georgia,” October 2012.  
22 https://www.nbcdfw.com/news/politics/long_lines__glitches_greet_early_voters/1841895/; 
https://www.wqxr.org/story/5415-adaora-visits-crowded-atlanta-polling-place/?tab=summary; 
https://politicalticker.blogs.cnn.com/2008/10/31/unprecedented-wait-times-plague-georgia-
voters/; https://www.facingsouth.org/2008/10/voting-rights-watch-long-lines-a-voting-rights-
issue.html 
23 Lawyer’s Committee for Civil Rights Under Law, “2012 Election Protection Report” (2013).   
24 Lawyer’s Committee 2013, op cit.  


Case 1:20-cv-03263-MLB   Document 93-61   Filed 09/01/20   Page 22 of 77







22 
 


number of stories focusing on Cobb, Gwinnett, Fulton, and DeKalb counties.25 In 


2018, as demonstrated in the graphs above, the problem with long lines in metro 


Atlanta received considerable national attention. Reports in 2018 focused especially 


on very long lines in Fulton, Gwinnett, and Cobb counties. In Fulton County, 


multiple precincts were assigned to Pittman Park Recreation Center, but it was 


evidently not supplied with corresponding equipment, leading to extremely long 


lines and another late night. Courts ordered polling places to stay open late not only 


at Pittman Park, but also at Booker T. Washington High School and once again at 


Morehouse College.26 Some of the same communities featured consistently in 


reporting from previous years were in the news once again in 2018, including 


precincts in Snellville in Gwinnett County. Three precincts were forced to stay open 


late in Gwinnett. In Cobb County, lines between 1.5 and 2 hours were reported by 


voters at several locations.  


 Since one might worry about bias in reports of the news media or advocacy 


groups, it is useful to also examine the burgeoning survey literature on long lines. 


                                                 
25https://www.ajc.com/news/local/polls-open-cobb-county-long-lines-voters-with-many-
opinions/tt5YCJlKJLL4j5lKszaRzO/; 
https://www.theguardian.com/commentisfree/2016/oct/19/early-voting-lines-georgia; 
https://patch.com/georgia/atlanta/georgia-election-results-2016-voters-greeted-long-lines-
polling-locations; http://cp.wabe.org/post/some-gwinnett-county-voters-see-long-lines-polls; 
https://www.ajc.com/news/local/you-plan-voting-today-cobb-pack-your-
patience/AHo7nPe9Ypq99YzMcFxqMI/ 
26 https://www.propublica.org/article/georgia-voters-face-hours-long-waits-as-state-scrambles-to-
accommodate-turnout 
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The Survey of the Performance of American Elections is a post-election survey of 


voters that was conducted for each general election by a group of researchers headed 


by the Massachusetts Institute of Technology. Some of the data can be visualized on 


a web page created by the Pew Charitable Trusts.27 It includes a variety of questions 


about voters’ experiences casting their ballots, including the time spent waiting in 


line. In the 2008 survey, Georgia had the second longest wait times in the United 


States. In 2012, Georgia was eighth in the country on this metric. In 2014, it was 


ranked fourth. In 2016, it was tied for second.28  


 In addition to the Survey of the Performance of American Elections, another 


valuable resource is the Cooperative Congressional Election Study (CCES), which 


has large samples within each U.S. state. Using CCES data, Georgia ranked sixth in 


wait times in 2012,29 and seventh in 2014.30 Using survey data from the 2018 CCES, 


a study by the Bipartisan Policy Center and MIT concluded that Georgia had the 


longest estimated wait times in the country in 2018.31 The study also found that not 


only are Georgia’s wait times the longest in the country, but wait times have 


                                                 
27 https://www.pewtrusts.org/en/research-and-analysis/data-visualizations/2014/elections-
performance-index#indicatorProfile-WTV 
28 https://medium.com/mit-election-lab/insights-into-voting-wait-time-from-the-2016-elections-
performance-index-6693576e9b99 
29 Charles Stewart, III, “Managing Polling Place Resources,” Report of the Caltech/MIT Voting 
Technology Project. December 2015, Appendix 1.  
30 Weil et al. 2019, op cit. Figure 1.  
31 Weil et al. 2019, op cit. Figure 1.  
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increased more dramatically in Georgia than in other states between the midterms of 


2014 and 2018.  


 Another potentially useful source of cross-state data is the study that estimated 


wait times in the 2016 election using cell phone data.32 Due to cross-state and cross-


county differences in the sample size, and cross-county differences in the ability of 


researchers to accurately extract signal from noise in the pings from phones, one 


must be careful about making comparisons across states, Congressional districts, and 


especially counties. In this study, Georgia was one of a group of states with an 


average estimated 2016 wait time of around 20 minutes, and it was ranked fifteenth 


overall. The study also found a significant racial disparity in wait times not only in 


their full U.S. sample, but also within Georgia (Table A.8). In the authors’ estimates 


for the 100 largest U.S. counties, Cobb, DeKalb, and Fulton were clustered around 


the Georgia average of around 20 minutes, but Gwinnett’s estimated average 30-


minute wait was ranked number four overall (behind Baltimore, St. Louis, and Salt 


Lake City; see Table A.10). Of course, this is an average across cell phone pings at 


polling places, some of which experienced no wait at all, and others of which waited 


far longer than 30 minutes.   


                                                 
32 Chen et al. 2019, op cit. 
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VI. WHO EXPERIENCES LONG LINES IN GEORGIA?  


In sum, Georgia is one of the U.S. states with a clear and persistent problem 


with long lines at polling places in recent decades. These problems have been 


documented in media reports and academic studies, which have also indicated that 


the problems are most prevalent in urban communities with large minority 


populations. The remainder of this report dives much deeper into the data from June 


of 2020, demonstrating that the findings of the broader literature about race and long 


lines can also be clearly discerned in Georgia: minority communities are indeed 


disproportionately impacted by long lines. Unfortunately, the type of data collected 


by the collaborators on the Bipartisan Policy Center/MIT study were not available 


for this primary. I know of no teams of researchers who systematically sampled 


polling locations in Georgia and tracked wait times throughout the day. Nor do I 


have access to systematic survey data in which voters from various polling locations 


were asked how long they waited in line.  


However, I do have access to valuable data on the number of voters who 


checked in each hour in each polling place in Georgia on June 9, 2020. Alone, 


average check-ins per hour are not especially useful for assessing wait times without 


some information about how many voters may have been lining up to check in. One 


polling place might have an average check-in time of one minute per voter and have 


no lines at all, while another polling place could have a similar or even lower check-
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in time and end up with huge lines because of a larger surge of voters and inadequate 


resources (pollbooks, machines, or workers) to keep up. For example, some of the 


Fulton County precincts featured in media reporting on long lines were actually quite 


efficient at checking in massive numbers of voters.33 The Park Tavern polling place 


in Atlanta, for example, was able to achieve a relatively efficient check-in time of 


well under one minute per voter, but still experienced exceptionally long lines. 


It is clear from media reports that at many polling places, long lines formed 


before the polling place opened in the morning, and the numbers were simply too 


great and the resources too few to catch up. Surely there are polling places that 


eventually caught up, but some did not, and at many polling places, hundreds of 


people were still in line when the polls were scheduled to close at 7 PM. These 


polling places were allowed to stay open as long as was necessary to process those 


already in line, but according to Georgia law, new individuals were not permitted to 


enter the line. According to O.C.G.A §821-2-413(g): 


 “when the hour for closing the polls shall arrive, all electors who have already 
qualified and are inside the enclosed space shall be permitted to vote; and in addition 
thereto, all electors who are then in the polling place outside the enclosed space, or 
then in line outside the polling place, waiting to vote, shall be permitted to do so if 
found qualified, but no other persons shall be permitted to vote.”  
 
 


                                                 
33 https://www.gpb.org/news/2020/07/17/heres-what-the-data-shows-about-polling-places-lines-
in-georgias-primary 
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This provides us with an opportunity to identify troubled precincts. First, a 


simple binary way of identifying precincts experiencing long lines is to ask whether 


they were still processing voters after 8 PM (one hour after the official closing time). 


Figure 3 provides a map of all of the polling places that were still processing voters 


after 8 PM. We can see from Figure 3 that these polling places were concentrated in 


the Atlanta metro area, as well as in Savannah and Columbus.  


Second, we can count up the total number of voters processed after the official 


closing time of 7 PM. In some cases, only a handful of voters were checked in a few 


minutes after 7 PM, while in other cases, hundreds of voters were processed over 


several additional hours.   


 Third, if we assume that election officials implemented the law and no 


additional voters were allowed to get in line after 7 PM, we can take the time that 


elapsed between 7 PM and the time of the last check-in as an estimate of the 


minimum wait time experienced by the last voter of the day. This is likely a severe 


under-estimate of wait times throughout the day. Previous studies have shown that 


wait times are typically longest in the morning, and gradually improve throughout 


the day.34 Moreover, this is most likely an underestimate even of the wait time 


experienced by late voters, since it is entirely possible that the last voter in line was 


already waiting for a substantial amount of time before 7 PM. 


                                                 
34 Weil et al. 2019, op cit. 
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Figure 3: Polling Places Open After 8 PM 


 


While we should view the estimates of wait times calculated in this way as an 


underestimate of actual average wait times during the day, this approach should 


allow us to draw solid inferences about variation across polling places. If polling 
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place A processed its last voter at 6:55 PM and polling place B processed 200 voters 


after 7 PM and finished its last voter at 10:30 PM, we can safely conclude that polling 


place B experienced substantially longer lines, at least in the latter part of the day, 


and in all likelihood, earlier in the day as well.  


Figure 4: The Distribution of Late Check-ins and Wait Times after 7 
PM, Georgia Polling Places, June 9,2020 


 


 


As demonstrated in the map above, the class of polling-place bottlenecks that 


led to late check-ins were not evenly distributed across Georgia. Of 2,258 polling 


places in the data set, 238 (11 percent) checked voters in after 8 PM. Figure 4 


provides histograms of the number of voters checked in after 7 PM (in the left panel) 


and the time that elapsed between 7 PM and the last check-in (in the right panel) 
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across Georgia polling places in June 9, 2020. These highly skewed distributions 


indicate that the problem of late check-ins was quite concentrated in certain 


precincts. The majority of polling places checked in zero voters after 7 PM. 


However, in the right tail of the distribution are a substantial number of polling 


places where voters at the end of the day clearly experienced very long wait times. 


There were 236 precincts where more than 30 voters checked in after 7 PM, and 152 


where more than 50 voters did so. There were 356 precincts where the estimated 


evening wait time was over 30 minutes, 236 where it was over one hour, 57 where 


it was over two hours, and 16 where it was over 3 hours.  


 The precincts served by the polling places in the far-right tail of the 


distribution in Figure 4 are disproportionately composed of minority voters. Figures 


3 and 4 provide maps of polling places that were open past 8 PM, again with red 


dots, along with data on African-Americans as a share of the population at the level 


of census block groups from the most recent American Community Survey. Figure 


5 includes the entire state, and Figure 6 zooms in on the Atlanta area. One can see 


from the maps that many of the neighborhoods served by troubled polling places had 


African-American majorities. It is also clear that these problems were not common 


in rural African-American areas with declining populations, but rather, in urban and 


suburban African-American neighborhoods in Atlanta, Savannah, and Columbus. 
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Figure 5: Polling Places Open After 8 PM and African-American Share 
of Population, Georgia 
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Figure 6: Polling Places Open After 8 PM and African-American Share 
of Population, Atlanta Area 


 
 


For each polling place, using data on self-reported race in the voter file, I 


calculate the share of voters that describe themselves as African-American, 


Hispanic, Native American, or Asian. These minority groups constituted local 


majorities in 32 percent of the polling places used in June 9, 2020 in Georgia. 


However, these majority-minority polling places accounted for over 63 percent of 


the polling places that were still processing voters after 8 PM.  
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Another way to look at the data is to calculate the share of majority-white 


polling places that were still processing voters after 8 PM versus the share of 


majority-minority polling places where this was true. Only 6 percent of majority-


white precincts were forced to stay open past 8 PM, while 21 percent of majority-


minority polling places had to do so. In other words, the rate at which polling places 


experienced problems requiring them to stay open late was well over three times 


higher for minority precincts. Breaking the data down a bit further, we can see that 


the rate at which polling places stayed open late is highly correlated with race and 


ethnicity, but the problem is especially severe in polling places where the population 


is overwhelmingly composed of minorities.  


Figure 7 presents the share of polling places open past 8 PM for precincts 


where minorities make up 0 to 10 percent of registered voters, 10 to 20, and so on, 


up to the highest category—the polling places where minorities made up more than 


90 percent of registered voters. Figure 7 demonstrates a linear increase in the share 


of polling places open past 8 PM as the minority share of registered voters increases, 


up to the group of precincts where minorities make up 80 to 90 percent of the 


population. However, after that, there is a discontinuous jump in the share of polling 


places open late. The share of polling places that were open past 8 PM in the 129 


precincts where minorities made up 80 to 90 percent of registered voters was around 


19 percent, but in the 196 precincts where minorities made up 90 to 100 percent of 
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registered voters, it jumped all the way to almost 36 percent. Note that at the opposite 


extreme—the 360 precincts where non-Hispanic whites made up over 90 percent of 


registered voters—the rate at which polling places were open late was less than 3 


percent.   


Figure 7: The Share of Polling Places Open Past 8 PM, by Minorities as 
a Share of Registered Voters, Georgia Polling Places, June 9,2020 


 


 
The connection between race/ethnicity and problems with in-person voting on 


election day is not merely a reflection of the fact that minority-dominated precincts 


are concentrated in the Atlanta metro area. The red squares in Figure 7 limit the 


analysis exclusively to the Atlanta metro area.35 The fact that all of the red squares 


                                                 
35 I define the Atlanta metro area to contain the counties of Cherokee, Clayton, Cobb, Coweta, 
Dekalb, Douglas, Fayette, Fulton, Gwinnett, Henry, Paulding, and Rockdale.   
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are higher than the black circles indicates that the share of polling places that were 


open late was higher in the Atlanta metro area across the board than in the rest of the 


State regardless of precinct racial shares. However, we can also see that the 


relationship between the racial composition of the polling place and the likelihood 


of late check-ins holds up within the Atlanta metro area. Among the Atlanta-area 


polling places that were over 90 percent non-Hispanic white, around 6 percent were 


still checking in voters after 8 PM, while among the Atlanta-area precincts where 


the minority population was over 90 percent, around 45 percent were doing so.  


Another way to examine the data is to avoid using data that is aggregated to 


the level of the polling place, and instead go directly into the voter file and examine 


the proportion of each (self-described) racial/ethnic group that lives in a precinct 


assigned to a polling place that was open past 8 PM. For non-Hispanic whites, 11 


percent of registered voters were assigned to such polling places. For African 


Americans, the figure was over twice as high: 24 percent. For Hispanics, it was 16 


percent, and for Asian Americans/Pacific Islanders it was 22 percent.     


 It is also useful to examine the relationship between race/ethnicity and the 


other two metrics discussed above: the total number of voters checked in after 7 PM, 


and the time that elapsed between 7 PM and the last check-in. This information is 


presented in Figures 8 and 9 below. Both figures demonstrate a strong relationship 


between race/ethnicity and difficulties at polling places in the June 2020 Primary. 
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Whether we look at Georgia as a whole or focus only on the Atlanta metro area, 


there is a strong polling-place-level relationship between the relative size of the 


minority population and the average number of voters who checked in after 7 PM, 


as well as the average evening wait time. In polling places where non-Hispanic 


whites made up over 90 percent of the population, on average, four voters were 


checked in after 7 PM, and the average evening wait time was around four minutes. 


In polling places where minorities made up over 90 percent of the population, around 


30 voters checked in after 7 PM, and the average evening wait time was around 51 


minutes.        


Figure 8: Average Number of Voters Checked in After 7 PM, by 
Minorities as a Share of Registered Voters, GA Polling Places, June 9, 2020 
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Figure 9: Average Minimum Wait Time After 7 PM, by Minorities as a 
Share of Registered Voters, GA Polling Places, June 9, 2020 


 
It is also useful to look beyond the averages and take a closer look at the 


smaller group of polling places in the right tail of the distribution in Figure 4 above—


where the number of voters checked in after 7 PM was much higher than average, 


and where estimated evening wait times were much higher than average. Around 63 


percent of the polling places where more than 50 voters checked in after 7 PM were 


majority-minority precincts. Around 62 percent of the polling places with estimated 


evening wait times greater than 90 minutes were majority-minority polling places. 


As mentioned above, in only 32 percent of all polling places in Georgia did 


minorities constitute majorities. Around four percent of majority-white precincts 


checked in more than 50 voters after 7 PM, while around 13 percent of minority-


majority precincts did so. Around four percent of majority-white precincts 
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experienced minimum evening wait times greater than 90 minutes, while 15 percent 


of minority-majority precincts did so. When whites constitute more than 90 percent 


of registered voters, the average minimum evening wait time is around six minutes. 


When minorities constitute more than 90 percent of registered voters, the average is 


51 minutes. No matter which of these metrics is used, then, the prevalence of 


relatively serious polling place difficulties is more than 3 times greater in minority-


majority precincts than majority-white precincts.   


Finally, since race, urbanization, and partisanship are so highly correlated in 


Georgia, it is useful to examine the prevalence of polling place difficulties by party 


in addition to race. Included in the vote history file from the June 2020 election is a 


variable that indicates whether the individual voted in the Democratic or Republican 


primary. I can then use this to assess the prevalence of polling place difficulties by 


party. Among those who lived in neighborhoods assigned to polling places that were 


open past 8 PM in June of 2020, 75.4 percent voted in the Democratic Primary, while 


only 21.7 percent voted in the Republican Primary. Among those who lived in 


neighborhoods where the polling place was closed by 8 PM, 50 percent voted in the 


Republican Primary and 47.8 percent voted in the Democratic Primary. Or to look 


at the data another way, 22 percent of those voting in the Democratic Primary lived 


in a troubled precinct, while 7.2 percent of those voting in the Republican Primary 
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lived in these precincts. In other words, the rate was three times higher for Democrats 


than for Republicans.     


VII. WHAT EXPLAINS THE LONG LINES? 


Why do some polling places experience longer lines than others? And what 


accounts for the racial disparities in long lines outlined above? This section considers 


several potential explanations. First, I consider the raw numbers of active voters 


assigned to each polling place, and find strong evidence that lines are longer when a 


polling place must process a larger number of voters, and that this problem is more 


severe in polling places that serve multiple precincts, especially in metro Atlanta. I 


also consider differences between absentee and Election-Day voting, and establish 


that the polling places with the largest problems in the June 2020 Primary appear to 


have been those where relatively large shares of voters showed up for in-person 


rather than early or absentee voting. Finally, I present evidence that there are racial 


disparities in the size and structure of polling places, as well as in the use of Election-


day vis-à-vis early or absentee ballots, as well as in the use of provisional ballots.  


The Number of Voters Assigned to Vote at Each Polling Place 


 Perhaps the most obvious explanation for long lines at polling places has to 


do with the number of voters attempting to vote at each polling place. As mentioned 


above, Georgia had among the longest average wait times in 2014, and had the 
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longest wait times in the country in 2018.36 It is probably not a coincidence that 


relative to other states, Georgia also requires extremely large numbers of voters to 


cast their ballots at a single polling place. This is the case in normal elections, but 


the numbers of voters per polling place grew even larger in the June 2020 Primary—


especially in urban areas that experienced additional consolidations due to COVID.  


Figure 10: The Distribution of Active Voters Across Polling Places, Georgia 
June 9, 2020 Primary Election 


 
According to the Election Assistance Commission, in 2016, 48 percent of 


jurisdictions in the United States had less than 1,000 registered voters per polling 


place, 27 percent had between 1,000 and 2,000, and only 25 percent of the 


                                                 
36 Weil et al., 2019, op cit., Figure 1, page 8.  
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jurisdictions had more than 2,000 registered voters per polling place.37 Figure 10 


displays a histogram of the total number of active voters across all of the polling 


places used in the June 2020 Primary, making clear just how far Georgia deviates 


from practices elsewhere. In Georgia in June of 2020, only 15 percent of polling 


places served less than 1,000 active registered voters; 20 percent served between 


1,000 and 2000; and 65 percent of polling places had more than 2,000 active 


registered voters. In fact, 42 percent of the polling places served over 3,000 people. 


But the right tail of the distribution is especially striking: There were 316 polling 


places serving over 5,000 people each, and 35 that served over 10,000. Polling places 


serving such massive numbers of voters are extremely unusual.  According to the 


Election Assistance Commission, the overall average of registered voters per polling 


station in the United States was 1,547 in 2016. In Georgia in June of 2020 it was 


almost twice as large: 3,046. This issue was addressed in a recent study by the 


Brennan Center, which concluded that the average polling place in Georgia had 530 


in-person Election Day ballots cast in 2014, but that number grew to 770 in 2018—


an increase of almost 50 percent.38     


                                                 
37 Election Assistance Commission: EAVS Deep Dive: Poll Workers and Polling Places, p. 4. Note 
that the EAC sample excludes three states that automatically mail ballots to all voters: Colorado, 
Washington, and Oregon.  
38 Hannah Klain, Kevin Morris, Max Feldman, and Rebecca Ayala, “Waiting to Vote: Racial 
Disparities in Election Day Experiences,” Report of the Brennan Center for Justice, New York 
University School of Law, June 3, 2020, page 12.  
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Georgia is experiencing strong population growth, gaining almost one million 


additional residents since 2010. The Atlanta metro area is one of the four fastest-


growing metros in the United States. Figure 11 provides a map of population growth 


in Georgia from 2010 to 2018. 


Figure 11: Map of Population Growth in Georgia 
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Yet unlike other growing areas in the United States, the Atlanta metro counties, and 


the State as a whole, have not been adding new polling locations to keep up with 


population growth and the increased turnout in recent elections. Rather, the number 


of polling places has been decreasing.    


 According to a branch of managerial science known as queuing theory, “long 


lines are fundamentally due to a mismatch between the number of voters who show 


up and the resources available to accommodate them.”39 Ideally, each polling place 


will have sufficient resources to deal with the anticipated arrival rate—the number 


of voters who show up each hour. For small increases in the arrival rate, the wait 


time should increase only slightly. However, given the number of pollbooks, 


workers, and voting machines, there is a “utilization limit”—an arrival rate beyond 


which the wait time increases exponentially as the arrival rate increases.  


Although it is undoubtedly the case that individual polling places experienced 


a host of specific problems leading to delayed opening in the morning or slowdowns 


during the day, it is likely that many of the polling places with long lines reached 


their utilization limit due to large numbers of voters and insufficient resources. The 


arrival rate was simply too high given the resources at hand. Consistent with the 


broader literature on polling place utilization limits,40 the difficulties on June 9, 2020 


                                                 
39 Stewart, 2015, op cit., p. 1.  
40 Stewart, 2015, op cit., Weil et al. 2019, op cit. 
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were concentrated in many of the largest urban precincts. Of the 242 precincts that 


were still checking in voters at 8 PM, 227 (94 percent) had numbers of active 


registered voters above the national average of 1,547, and 203 (84 percent) were 


above the Georgia median of 2,646 active registered voters. The vast majority of 


these troubled polling places were in the Atlanta metro area (83 percent). 


  Figure 12: Late Check-ins and Wait Times Against Number of Active 
Registered Voters, Polling Places, GA June 9, 2020 Primary Election 


 
Figure 12 plots total late check-ins (in the left-hand panel) and evening wait times 


(in the right-hand panel) against the total number of active voters assigned to the 


polling place. It differentiates between metro Atlanta polling places, in red, and the 


rest of the state, in black. It also portrays with dashed lines the relationship between 
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the two variables—again broken down by the Atlanta/non-Atlanta divide—as 


captured by a locally-weighted regression. It is clear that wait times increase as the 


number of active registered voters assigned to a polling place increases, and that this 


relationship is especially strong in the Atlanta metro area. Across all polling places 


in the State, the average evening wait time was around four minutes for all of the 


precincts at or below the national average size of 1,547. For those above the 


statewide median, it was around 27 minutes. For those with more than 5,000 active 


voters, it was around 50 minutes.   


Figure 13: Late Check-ins and Wait Times Against Number of Election-Day 
Check-ins, Polling Places, GA June 9, 2020 Primary Election 
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It is perhaps more useful to look at the number of people who actually showed 


up on Election Day rather than those who were registered. Figure 13 explores this 


and demonstrates that there is a strong relationship between the number of in-person 


voters and both late check-ins and estimated minimum evening wait times, driven 


primarily by the Atlanta metro area.  


Many of the troubled Atlanta-area polling places that serve massive numbers 


of voters have something in common: they simultaneously serve several precincts. 


At the polling location, this typically involves completely different check-in lines 


for different precincts. Upon arrival, voters must find the line that corresponds to 


their precinct. When the lines stretch outside, around the corner, or even down the 


block, this can be a difficult task. Voters sometimes see a long line and queue up, 


only to discover much later that they have been in the wrong line all along. This can 


be a problem even in an election without the challenges of COVID-19. In June of 


2020, especially in Fulton County, some polling places that already were slated to 


serve multiple precincts were consolidated further. For instance, in Fulton County, 


a clump of two precincts was combined with another clump of three precincts, and 


on June 9, 2020, voters from all five precincts were all assigned to the polling place 


at Clark Tavern, with an active voter count of almost 16,000, of whom around 2,300 


showed up on Election Day, evidently surpassing the polling place’s utilization limit.    
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 I have attempted to characterize each polling place used in the June 2020 


Primary according to whether it serves a single precinct or multiple precincts. I found 


185 polling places that served multiple precincts, 134 of which were in metro 


Atlanta, and 102 of which were in Fulton County alone. These polling locations 


clearly accounted for a large part of the problem in the June 2020 Primary. Only 7 


percent of the polling places that served a single precinct checked in voters after 8 


PM, whereas of those serving multiple precincts, 52 percent did so. The average 


number of check-ins after 7 PM was 8 in the polling places that served a single 


precinct, and 49 in those that served multiple precincts. The average minimum wait 


time after 7 PM was around 12 minutes in single-precinct polling places, but it was 


one hour and nine minutes in the polling places that served multiple precincts.     


 Due to the COVID-19 pandemic, Georgia has taken steps to make absentee 


voting easier, and an unusually large number of Georgia voters chose to cast 


absentee ballots for the June 2020 Primary Election. In theory this should have eased 


the burdens faced at polling places, and most likely, wait times on June 9 would have 


been considerably worse without the expanded use of absentee and early voting. 


However, the take-up of early and absentee voting, and hence the easing of the 


burden on polling places, was quite heterogeneous from one polling place to another. 


For instance, in the Atlanta area, the range was from Evergreen Church in Fayette 


County, where only around 15 percent of all votes cast in the election were done in-
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person in Election Day, to Samuel H. Archer Hall at Morehouse College in Fulton 


County, where 88 percent of the total votes were case in-person on Election Day. 


 It appears that wait times may have been slightly higher at polling places 


where larger shares of voters chose the option of in-person Election-Day voting. The 


share of votes cast in-person on Election Day was 39.8 percent in the precincts that 


did not check in voters after 8 PM, but 44.4 percent in the precincts that did. There 


is no discernable relationship between the share of votes cast on election day and the 


number of voters checked in after 8 PM, but Figure 14 below suggests a positive 


correlation between the share of all votes cast in-person on Election Day and the 


estimated evening wait time, driven largely by Atlanta-area polling places.   


 Figure 14: Wait Times Against Share of Votes Cast In-Person on Election 
Day, Polling Places, GA June 9, 2020 Primary Election 
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Using all of the data to estimate a simple bivariate regression of the estimated wait 


time on the share of all votes cast in-person on Election Day, I obtain a coefficient 


that is highly statistically significant, and indicates that going from almost all 


absentee and early voting to almost all in-person Election-Day voting is associated 


with an increased evening wait time of around 45 minutes.   


 This highlights a subtle but deep-rooted problem with election administration 


in Georgia. Partially because of the anger over long lines in 2000, described above, 


Governor Perdue signed into law a bill in 2003 that would allow early voting in 


Georgia for the first time. When advocating for the new legislation, a spokesperson 


for the Secretary of State argued that it would not only “reduce the Election Day 


turnout,” but would also enable growing countries to “avoid” or “postpone buying 


more electronic voting machines.”41 This prediction was wrong. As Georgia has 


grown, and as elections have grown more competitive and turnout has increased, the 


rise of early and now mail-in voting have not obviated the need for additional 


investments in Election-Day voting resources. Numbers of Election-Day voters are 


only growing while the number of polling places continues to shrink. Meanwhile, 


time and again, when speaking to the news media after an election marred by long 


lines, election administrators point to high levels of early voting as part of the reason 


                                                 
41 “Georgia: No Excuses? No More!” Atlanta Journal-Constitution June 10, 2003.  
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for their surprise at the level of Election-Day turnout. But given the frequency of this 


experience since 2000, this should no longer be surprising.   


Racial Disparities 


 To summarize, at the level of polling places, estimates of wait times on June 


9, 2020 are correlated with the raw number of people assigned to the polling place, 


the number of people who showed up to vote on Election Day, the share of all votes 


that were cast in person on Election Day, and the practice of consolidating several 


precincts into one polling place. Next, I demonstrate that each of these factors is 


correlated with the racial/ethnic composition of the voters assigned to the polling 


place.   


 Table 1 below summarizes the results of three simple bivariate regressions. In 


each case, the independent, or explanatory variable, is the share of registered voters 


assigned to the polling place that are minorities. In the first column, the dependent, 


or outcome, variable is the total number of voters assigned to the polling place. In 


the second column, the dependent variable is the total number of in-person check-


ins on June 9, 2020. And in the third column, the dependent variable is the share of 


all votes registered in the precincts assigned to the polling place that were cast on 


Election Day.    


 In each case, the relationship is statistically significant (the p-values are all 


less than .001). The coefficients indicate that going from an all-white to an all-
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minority polling place is associated with an additional 882 total active voters 


assigned to the polling place, 85 additional voters on Election Day, and an increase 


of three percentage points in the share of voters casting their ballot on Election Day.  


Table 1: Bivariate Regressions Assessing the Relationship Between 
Race/Ethnicity and Polling Place Size and Election-Day Voting 


 


 


In fact, it is possible to explore the question of race and Election-Day versus early 


and absentee voting with much greater precision using individual-level data rather 


than polling-place aggregates. I have merged the absentee file from the June 2020 


Primary with the overall voter file, and can use self-described race in the voter file 


to get rather precise estimates of voting behavior by members of each racial group. 


According to this analysis, 36 percent of registered self-described African 


Americans cast a ballot, as did 20 percent of Asians, 18 percent of Hispanics, and 


38 percent of whites. Table Two explores the type of ballot cast by each group 


(conditional on voting). 


 


 


Case 1:20-cv-03263-MLB   Document 93-61   Filed 09/01/20   Page 52 of 77







52 
 


 


 


Table 2: Types of Ballots Used by Racial/Ethnic Groups, Conditional on 
Voting, June 19, 2020 


 


Table Two indicates that African Americans, Asians, and Hispanics are far more 


likely than whites to vote in-person on Election Day. Whites are far more likely than 


African Americans or Hispanics to make use of absentee mail-in ballots. Thus, 


election administrators should prepare for larger surges of in-person voting at polling 


locations with relatively large minority populations.  


 Table Two also explores provisional ballots cast by each group. Provisional 


ballots are a source of slowdowns for election administrators, since they require 


extra time and paperwork. Asians and Hispanics are three times more likely than 


whites to cast provisional ballots, and African Americans are four times more likely 


than whites to do so. This racial disparity also shows up in precinct-level aggregates. 


Thus, election administrators should be prepared to handle the need for provisional 
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ballots at polling places with relatively large numbers of minorities, and allocate 


resources that would help avoid slowdowns.    


Finally, it is clearly the case that minorities are more likely than whites to live 


in polling places that serve multiple precincts. While minority groups constitute 


majorities in 32 percent of Georgia’s June 2020 polling places, they constitute 


majorities in 44 percent of the polling places serving multiple precincts. Or to look 


at the data another way, 7 percent of majority-white polling places serve multiple 


precincts, while 11 percent of majority-minority polling places do so. For polling 


places where minorities make up 75 percent of the population or more, 15 percent 


serve multiple precincts, and for polling places where minorities are 90 percent or 


more of registered voters, the share serving multiple precincts goes up to 23 percent. 


If we focus on metro Atlanta, it is 27 percent, and in Fulton County, 58 percent.  


In sum, minorities are more likely to live in the types of polling places that 


exhibit the features that were associated with longer wait times in the June 2020 


Primary.  


VIII. TURNOUT 


Long lines are most likely to emerge in hotly contested elections with high 


turnout. Part of the reason for the emergence of long lines on Election Day in 


Georgia and beyond is a growing interest in electoral participation among many 


voters in an era of heightened polarization. Even with the rise of early and absentee 
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voting, the number of people attempting to vote in person, especially in urban areas 


with large minority populations, has been growing, but Election-Day administrative 


capacity in Georgia has not kept up. Thus, even though turnout might be growing 


overall, and growing for minority populations relative to the less competitive 


elections of the past, long lines can still have a negative impact on turnout relative 


to what it would be in the absence of this additional cost, and long lines can lead to 


lower turnout for the communities that must face those costs relative to unaffected 


communities.  


In the review of academic and public policy literature above, one of the key 


findings in studies of long lines is that they undermine not only confidence in 


elections, but also turnout. Individuals who might face disciplinary action at work 


for an unexcused absence cannot afford to wait for over an hour in line, and might 


simply leave the polling place upon seeing the lines. Given the threat of COVID-19, 


some voters will be wary about waiting in long lines where social distancing might 


be difficult—especially in minority communities where the pandemic has been most 


prevalent. Research also suggests that voters who have experienced long lines are 


also less likely to vote in future elections. A final question about the June 2020 


Georgia Primary is whether individuals assigned to precincts that experienced long 


lines were less likely to vote. Let us address this question first with aggregate data 
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at the level of polling places, and then with individual-level data taken directly from 


the voter file.    


Table 3: Regression of Turnout on 1) Whether a Polling Place was Open Late 
and 2) The Average Estimated Evening Wait Time, GA Polling Places, June 9, 


2020 Primary 


 
 


Table 3 presents the results of regressions where the overall turnout of the polling 


place, defined as votes cast as a share of active registered voters, is the dependent 


variable. The key independent variable in the first model is simply an indicator 


variable that is zero if the polling place was not checking in voters after 8 PM, and 


1 if it was doing so. Since turnout is often lower among minorities, in Georgia and 


indeed throughout the United States, even without long lines at polling places, I also 


include a control variable: minorities as a share of active registered voters. The 


coefficient from this model, displayed in the first column of Table 3, indicates that 


controlling for race, turnout was lower by around two percentage points in the 


precincts that were sufficiently troubled by long lines that they were still checking 


Case 1:20-cv-03263-MLB   Document 93-61   Filed 09/01/20   Page 56 of 77







56 
 


voters in after 8 PM. In the second model, the key independent variable is the average 


evening wait time, in minutes. The raw coefficient is a bit difficult to interpret 


directly, but we can comprehend the substantive effect by calculating predicted 


values from the model. This model indicates that when the wait was less than five 


minutes, turnout was around 37 percent. But when the wait was over 50 minutes, it 


was 32 percent—a rather striking decrease of five percentage points.  


 It is clear that overall turnout was lower among voters assigned to the polling 


places that experienced long lines on June 9, 2020. However, one might question 


whether these regressions demonstrate that the long lines actually caused lower 


turnout. After all, long lines were not randomly distributed throughout Georgia. As 


established above, they were found primarily in urban precincts with large minority 


populations that had to process large numbers of voters. Ideally, in order to obtain a 


credible estimate of the causal effect of long lines, one would randomly assign long 


lines to some polling places and not others throughout the state, such that one would 


not need to worry about the possible confounding effects of things like population 


density and race, or other factors like gender or age that are known to affect turnout 


but that might not be uniformly distributed across polling places.  


Since long lines are not distributed across polling places in this way, a second-


best option is to use individual-level data from the voter file and attempt to control 


for as many of these potential confounders as possible. I have matched the precinct 
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codes in the polling-place-level data set with those in the voter file, and created an 


indicator variable for every registered voter, taking the value 1 if the individual lived 


in a precinct that was checking in voters after 8 PM on June 9, 2020, and 0 otherwise. 


The dependent variable is a simple indicator variable from the vote history file that 


takes the value 1 if the individual voted in the June 2020 Primary, and 0 otherwise.42 


From the voter file, I am also able to construct a number of individual-level control 


variables. First, I generate indicator variables for the individual’s self-described race. 


The categories included in the regression are white, African-American, 


Asian/Pacific Islander, Hispanic, and Native American. The reference category is 


those whose race was either “other” or “unknown,” so that the effects reported below 


can be interpreted as the extent to which that group’s turnout was either higher or 


lower than that of this reference category. From the voter file, I can also ascertain 


the voter’s age and gender, whether they lived in the Atlanta metro area, and I can 


calculate the natural log of the population density of the voter’s census block group. 


                                                 
42 A complication, of course, is that many individuals voted early. As mentioned above, white 
voters, who live disproportionately in precincts not afflicted by long lines, were much more likely 
to vote early, and thus were not eligible to vote on Election Day. It might seem sensible to drop 
early voters and focus only on turnout among voters who had not yet voted on Election Day. 
However, this would generate a biased sample. Let us make the reasonable assumption that some 
voters are more enthusiastic about voting than others. Let us assume that in one precinct, everyone 
has a preference to vote by mail, while in another precinct of equal size, everyone has a preference 
to vote in person. Let us assume that the distribution of enthusiasm is the same in both groups. The 
most enthusiastic individuals will have voted by mail in first group, leaving a less-enthusiastic 
group of voters that is still eligible to vote on Election Day. In the second precinct, the most 
enthusiastic voters will have waited for Election Day. Thus the turnout among voters still eligible 
to vote on election day will be higher in the second precinct, for reasons that have nothing to do 
with lines at the polling place.   
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I can also examine the individual’s partisanship. Since Democratic partisanship is 


extremely highly correlated with African-American identity, and Republican 


partisanship is very highly correlated with a white self-description, I include only an 


indicator variable that takes the value 1 if the individual is an independent, and 0 if 


the individual consistently chooses the ballot of one party or the other in primaries. 


I anticipate a negative coefficient for this variable, since consistent partisan primary 


voters should be more likely to vote in the June 2020 Primary.  


Table 4: Estimated Marginal Effects from Probit Models of June 2020 
Turnout, All Active Registered Voters in Georgia 


 
 


In the first column of Table 4, using a probit model43 without any of the 


control variables, I present the estimated marginal effect on turnout of a switch from 


                                                 
43 A probit model is a type of regression model in which the dependent variable can only take two 
values. Here, the two values are “voted” and “did not vote.” The purpose of a probit model is to 
estimate the probability that an observation with certain characteristics (e.g. race or age) falls into 
one of these two categories.   


Case 1:20-cv-03263-MLB   Document 93-61   Filed 09/01/20   Page 59 of 77







59 
 


living in a precinct that was not open past 8 PM to living in one that was. The effect 


size in this individual-level model is a bit larger than the aggregate polling-place 


analysis presented in Table 3 above: a decline in turnout of around three percentage 


points.      


In the second column, I include all of the control variables described above.44 


In this model that controls for race, age, gender, metropolitan status, population 


density, and partisanship, the effect size gets substantially smaller—living in a 


troubled precinct is associated with a decline in turnout of around 1.3 percentage 


points—but is still highly statistically significant. Since so many of the troubled 


polling places were located in metro Atlanta, it is also useful to break down the 


analysis by region. The first column in Table 5 presents marginal effects from the 


simple model for Atlanta only, and the second column includes all of the control 


variables in a model that includes Atlanta only. Table 6 does the same for all of the 


counties outside the Atlanta metro area.   


 


 


 


                                                 
44 The model identifies some interesting demographic correlates of turnout in the June 2020 
Primary. Turnout of whites was higher than that of other groups. Female turnout was substantially 
higher than male turnout, and turnout was higher among older voters. Controlling for race and 
density, turnout was higher in metro Atlanta. Other things equal, turnout was also lower in denser 
neighborhoods. And as anticipated, those without a history of choosing a partisan ballot in past 
primaries were much less likely to vote in the June 2020 Primary.   
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Table 5: Estimated Marginal Effects from Probit Models of June 2020 
Turnout, Metro Atlanta Only 


 
 


 
Table 6: Estimated Marginal Effects from Probit Models of June 2020 


Turnout, Non-Metro Atlanta Only 


 
 
 
In the simple models without control variables, the estimated effect is still around 


three percentage points whether one examines metro Atlanta alone, or focuses only 
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on the rest of the state. However, in the model with control variables, the estimated 


effect is around two percentage points, and still highly statistically significant, in the 


analysis of the Atlanta area counties, whereas the effect disappears altogether in the 


full model outside of Atlanta. In short, when controlling for other demographic and 


geographic features, the effect on turnout of living in a precinct with long lines 


appears to be strongest in the Atlanta metro area.  


 One might worry about an additional confounder that is not considered in 


these regressions. It is possible that the urban, majority-minority precincts that were 


more likely to experience difficulties in June 2020 were also places where turnout is 


typically lower, especially in a primary, either because voters are less interested in 


elections, or because they are more likely to face higher costs of voting that are 


unrelated to long lines on Election Day. I have attempted to account for such factors 


by including control variables for race, population density, etc., but it is possible that 


there are still some lurking, unmeasured features of these neighborhoods that are 


associated with lower turnout.  


 To further account for these factors, one strategy is to consider past turnout. I 


can introduce a control variable that indicates whether the individual participated in 


the most recent elections of the same type: the 2016 Presidential Preference Election 


and the 2016 Primary. This approach has a downside, however. From my research 


into past reports in the Atlanta Journal-Constitution, it is clear that many of the same 
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urban precincts have faced long lines again and again. If the geography of long lines 


in June 2020 was similar to the geography of long lines in the past, I will be 


introducing what is known as “post treatment bias” into the regression. In other 


words, I would be controlling for what is actually a consequence of the “treatment” 


(long lines on Election Day). If long lines in the past also led to lower turnout in the 


past or present, by controlling for past turnout, I would be introducing bias into my 


analysis, and potentially undermining my ability to detect an impact of long lines in 


June 2020. Yet as can be seen in the analysis of Atlanta Journal-Constitution stories 


above, 2016 was a year with relatively little reporting on long lines. It is, thus, at 


least plausible that long lines in the 2016 Primary do not completely undermine this 


empirical strategy.  


 First, I run the same regressions as above, but include two control variables: 


an indicator that takes the value zero if the individual did not vote in the 2016 


Presidential Preference Election, and 1 if the person did vote. The other control 


variable captures whether the individual voted in the 2016 Primary. In this way, we 


can control for whether the individual has demonstrated a past interest or proclivity 


to vote in primaries and presidential preference elections. The results are reported in 


the Appendix. They are almost identical to the results reported in the tables above. 


In the regression that includes the entire state, the negative impact on turnout 


associated with being assigned to a troubled precinct goes from 1.3 percentage points 
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to 1.1 percentage point. In the Atlanta-only regression, the effect falls from 2 


percentage points to 1.9 percentage point. In both cases the effect is still highly 


statistically significant. And once again, there is no discernable impact in the 


precincts outside the Atlanta metro area.    


 In sum, even when we account for past voting, there is a discernable negative 


impact on turnout associated with being assigned to a troubled precinct in June of 


2020. Next, we can take the information about past electoral participation one step 


further. If we are worried that urban precincts with long lines in June 2020 happen 


to be precincts where people typically have a low propensity to vote in primaries or 


presidential preference elections, we can simply throw out everyone who did not 


vote in the 2016 elections. Let us analyze only those who have demonstrated a past 


proclivity to vote in primaries by showing up for both the 2016 Presidential 


Preference Election and the Primary. Was turnout lower in the afflicted 2020 


precincts among this group of more habitual voters?  


 The answer is an unambiguous “yes.” In Table 7, I present results of models 


including all of the control variables, but focusing only on the much smaller sample 


of individuals who voted in both the 2016 Primary and the presidential preference 


election. Among this group of prior voters, the impact of living in a troubled precinct 


in June of 2020 on turnout in June of 2020 is substantially larger than among the 


full universe of individuals in the voter file, which includes a large number of people 
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who vote only rarely in primaries. If we estimate the model on the full set of prior 


primary voters from all of Georgia, the estimated impact of living in a precinct with 


long lines is 3 percentage points. And in the Atlanta area, it is 3.8 percentage points. 


And when we focus on this smaller sample of recent voters, we see a statistically 


significant impact of 1.9 percentage points in the non-Atlanta precincts. Recall that 


the troubled non-Atlanta precincts are largely in the Savannah and Columbus areas.  


Table 7: Estimated Marginal Effects from Probit Models of June 2020 
Turnout, Past Primary Voters Only 


 


   


 In sum, other things equal, turnout was lower among individuals who were 


assigned to precincts with long lines in June of 2020 than otherwise-similar 


individuals assigned to precincts not known to have these problems. This is true even 


if we control for an individual’s demonstrated past interest in voting in similar 


primaries. And in fact, the negative impact on turnout of living in a troubled precinct 
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is almost twice as large among those who have demonstrated that interest by 


showing up in the previous election. In other words, long lines appear to have an 


especially large impact on habitual voters.   


IX. CONCLUSIONS 


 As Georgia has grown and urbanized in recent decades, its elections have 


become more competitive, and voter interest and participation have surged. To deal 


with these increasing demands for electoral participation, Georgia has introduced 


early voting. However, during the same period, Georgia has reduced the number of 


in-person Election Day polling places. In urban areas, over-burdened single polling 


places often serve multiple precincts and thousands of registered voters on Election 


Day. The June 2020 Primary Election demonstrated that even in the presence of early 


and absentee options, and even in the midst of a dangerous pandemic, the demand 


for in-person Election-Day voting is extremely strong, especially among minority 


communities in urban settings. There is no reason to anticipate that the demand will 


be weaker in November of 2020. On the contrary, there is little debate that interest 


in participation in the November 2020 election will be very high, and turnout will 


likely surpass that of the November 2018 midterm or the June 2020 Primary. In 


almost every general election, local and national media outlets publicize the long 


lines and snafus that have characterized Georgia’s urban polling places. This was 


especially true in 2018. Yet none of this has convinced Georgia’s voters to abandon 
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Election-Day voting, and it appears that it also has failed to convince election 


officials to address, up front, the inevitable long lines that will occur on Election 


Day. Recent elections have demonstrated over and over again that the demand for 


in-person voting is strong, and that in many of Georgia’s metropolitan 


neighborhoods, the current resources devoted to in-person voting are insufficient.    


 A persistent mismatch between resources and voters’ demand in Georgia has 


been evident in local media reports for two decades, and has recently been identified 


by academic researchers as well. In addition to summarizing existing research, this 


report has contributed additional, detailed analysis using several sources related to 


the June 2020 Primary. Consistent with existing research, I verify that the problem 


of long lines on Election Day is disproportionately found in minority precincts, and 


that the problem is driven by polling places that serve large numbers of voters from 


several precincts. Not surprisingly, the problem is also largest in places where 


relatively large shares of voters prefer to vote in-person on Election Day. I also show 


that polling places in minority neighborhoods are more likely to be slowed down by 


the need to process provisional ballots.   


I have also shown that precincts experiencing longer lines demonstrated 


relatively lower levels of turnout, even in a context where statewide turnout was at 


an all-time high. The broader academic literature suggests that long lines are 


associated with lower turnout among effected groups not only in the short term—as 
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voters must leave the line in order to go to work or care for their children—but also 


in the longer term, as they lose confidence in elections.   


  Given the nature of the problem outlined in this report, it is unlikely that the 


November 2020 election in Georgia will go smoothly without significant 


improvements in Election-Day resources and operations in Georgia’s metropolitan 


counties.  
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APPENDIX 


Additional Regression Tables: Individual-Level Turnout Models Controlling 
for Past Electoral Participation 


      
  Entire State 


 
 Marginal 


Effect  


Lower 
CI 


Upper 
CI 


      
Open after 8   -0.011 ** -0.018 -0.003 
African American  0.047 *** 0.043 0.051 
White  0.042 *** 0.038 0.046 
Hispanic  -0.006 *** -0.009 -0.002 
Asian/Pacific Islander  0.019 *** 0.014 0.025 
Native American  -0.001  -0.012 0.010 
Female  0.048 *** 0.046 0.049 
Age  0.004 *** 0.004 0.004 
Atlanta  0.041 *** 0.035 0.046 
Log population 
density  -0.009 *** -0.011 -0.008 
Independent  -0.120 *** -0.123 -0.117 
Voted 2016 Primary  0.276 *** 0.272 0.279 
Voted 2016 Pres. Pref.   0.238 *** 0.233 0.242 


      
Observations:  6,819,856    
*** p< .001;  ** p <.01; * p<.05     
      
      
      
  Atlanta Only 


 
 Marginal 


Effect  


Lower 
CI 


Upper 
CI 


 
  


 
  


Open after 8   -0.019 *** -0.028 -0.010 
African American  0.050 *** 0.045 0.055 
White  0.022 *** 0.017 0.027 
Hispanic  -0.016 *** -0.021 -0.012 
Asian/Pacific Islander  0.003  -0.003 0.009 
Native American  -0.026 *** -0.041 -0.012 
Female  0.060 *** 0.059 0.062 
Age  0.003 *** 0.003 0.003 
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Log population 
density  -0.004 * -0.008 0.000 
Independent  -0.099 *** -0.103 -0.095 
Voted 2016 Primary  0.263  0.259 0.267 
Voted 2016 Pres. Pref.   0.259   0.253 0.265 


      
Observations:  3,300,047    
*** p< .001;  ** p <.01; * p<.05     
      
      
      
  Outside Atlanta 


 
 Marginal 


Effect  


Lower 
CI 


Upper 
CI 


 
  


 
  


Open after 8   0.002   -0.010 0.014 
African American  0.047 *** 0.040 0.053 
White  0.061 *** 0.056 0.066 
Hispanic  -0.005  -0.011 0.001 
Asian/Pacific Islander  0.032 *** 0.023 0.040 
Native American  0.028 *** 0.012 0.044 
Female  0.034 *** 0.033 0.036 
Age  0.005 *** 0.005 0.005 
Log population 
density  -0.010 *** -0.011 -0.009 
Independent  -0.134 *** -0.138 -0.129 
Voted 2016 Primary  0.277 *** 0.273 0.281 
Voted 2016 Pres. Pref.   0.222 *** 0.218 0.227 


      
Observations:  3,519,809    
*** p< .001;  ** p <.01; * p<.05     
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Court for the Eastern District of Missouri, Eastern Division.
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SECTION 1. SHORT TITLE. 1


This Act may be cited as the ‘‘For the People Act 2


of 2021’’. 3
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CONTENTS. 5
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tion purposes. 
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Intimidation 


Sec. 1301. Short title. 
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Sec. 1303. Corrective action. 
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Sec. 1404. Enforcement. 
Sec. 1405. Notification of restoration of voting rights. 
Sec. 1406. Definitions. 
Sec. 1407. Relation to other laws. 
Sec. 1408. Federal prison funds. 
Sec. 1409. Effective date. 
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Sec. 2201. Findings relating to District of Columbia statehood. 
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Subtitle E—Redistricting Reform 


Sec. 2400. Short title; finding of constitutional authority. 
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Sec. 4902. Severability. 


TITLE V—CAMPAIGN FINANCE EMPOWERMENT 


Subtitle A—Findings Relating to Citizens United Decision 


Sec. 5001. Findings relating to Citizens United decision. 


Subtitle B—Congressional Elections 


Sec. 5100. Short title. 


PART 1—MY VOICE VOUCHER PILOT PROGRAM 


Sec. 5101. Establishment of pilot program. 
Sec. 5102. Voucher program described. 
Sec. 5103. Reports. 
Sec. 5104. Definitions. 


PART 2—SMALL DOLLAR FINANCING OF CONGRESSIONAL ELECTION 
CAMPAIGNS 


Sec. 5111. Benefits and eligibility requirements for candidates. 


‘‘TITLE V—SMALL DOLLAR FINANCING OF CONGRESSIONAL 
ELECTION CAMPAIGNS 


‘‘Subtitle A—Benefits 


‘‘Sec. 501. Benefits for participating candidates. 
‘‘Sec. 502. Procedures for making payments. 
‘‘Sec. 503. Use of funds. 
‘‘Sec. 504. Qualified small dollar contributions described. 


‘‘Subtitle B—Eligibility and Certification 


‘‘Sec. 511. Eligibility. 
‘‘Sec. 512. Qualifying requirements. 
‘‘Sec. 513. Certification. 


‘‘Subtitle C—Requirements for Candidates Certified as Participating 
Candidates 


‘‘Sec. 521. Contribution and expenditure requirements. 
‘‘Sec. 522. Administration of campaign. 
‘‘Sec. 523. Preventing unnecessary spending of public funds. 
‘‘Sec. 524. Remitting unspent funds after election. 


‘‘Subtitle D—Enhanced Match Support 
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‘‘Sec. 531. Enhanced support for general election. 
‘‘Sec. 532. Eligibility. 
‘‘Sec. 533. Amount. 
‘‘Sec. 534. Waiver of authority to retain portion of unspent funds after 


election. 


‘‘Subtitle E—Administrative Provisions 


‘‘Sec. 541. Freedom From Influence Fund. 
‘‘Sec. 542. Reviews and reports by Government Accountability Office. 
‘‘Sec. 543. Administration by Commission. 
‘‘Sec. 544. Violations and penalties. 
‘‘Sec. 545. Appeals process. 
‘‘Sec. 546. Indexing of amounts. 
‘‘Sec. 547. Election cycle defined. 


Sec. 5112. Contributions and expenditures by multicandidate and political 
party committees on behalf of participating candidates. 


Sec. 5113. Prohibiting use of contributions by participating candidates for pur-
poses other than campaign for election. 


Sec. 5114. Assessments against fines and penalties. 
Sec. 5115. Study and report on small dollar financing program. 
Sec. 5116. Effective date. 


Subtitle C—Presidential Elections 


Sec. 5200. Short title. 


PART 1—PRIMARY ELECTIONS 


Sec. 5201. Increase in and modifications to matching payments. 
Sec. 5202. Eligibility requirements for matching payments. 
Sec. 5203. Repeal of expenditure limitations. 
Sec. 5204. Period of availability of matching payments. 
Sec. 5205. Examination and audits of matchable contributions. 
Sec. 5206. Modification to limitation on contributions for Presidential primary 


candidates. 
Sec. 5207. Use of Freedom From Influence Fund as source of payments. 


PART 2—GENERAL ELECTIONS 


Sec. 5211. Modification of eligibility requirements for public financing. 
Sec. 5212. Repeal of expenditure limitations and use of qualified campaign con-


tributions. 
Sec. 5213. Matching payments and other modifications to payment amounts. 
Sec. 5214. Increase in limit on coordinated party expenditures. 
Sec. 5215. Establishment of uniform date for release of payments. 
Sec. 5216. Amounts in Presidential Election Campaign Fund. 
Sec. 5217. Use of general election payments for general election legal and ac-


counting compliance. 
Sec. 5218. Use of Freedom From Influence Fund as source of payments. 


PART 3—EFFECTIVE DATE 


Sec. 5221. Effective date. 


Subtitle D—Personal Use Services as Authorized Campaign Expenditures 


Sec. 5301. Short title; findings; purpose. 
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Sec. 5302. Treatment of payments for child care and other personal use serv-
ices as authorized campaign expenditure. 


Subtitle E—Empowering Small Dollar Donations 


Sec. 5401. Permitting political party committees to provide enhanced support 
for candidates through use of separate small dollar accounts. 


Subtitle F—Severability 


Sec. 5501. Severability. 


TITLE VI—CAMPAIGN FINANCE OVERSIGHT 


Subtitle A—Restoring Integrity to America’s Elections 


Sec. 6001. Short title. 
Sec. 6002. Membership of Federal Election Commission. 
Sec. 6003. Assignment of powers to Chair of Federal Election Commission. 
Sec. 6004. Revision to enforcement process. 
Sec. 6005. Permitting appearance at hearings on requests for advisory opinions 


by persons opposing the requests. 
Sec. 6006. Permanent extension of administrative penalty authority. 
Sec. 6007. Restrictions on ex parte communications. 
Sec. 6008. Clarifying authority of FEC attorneys to represent FEC in Supreme 


Court. 
Sec. 6009. Requiring forms to permit use of accent marks. 
Sec. 6010. Extension of statute of limitations for offenses under Federal Elec-


tion Campaign Act of 1971. 
Sec. 6011. Effective date; transition. 


Subtitle B—Stopping Super PAC-Candidate Coordination 


Sec. 6101. Short title. 
Sec. 6102. Clarification of treatment of coordinated expenditures as contribu-


tions to candidates. 
Sec. 6103. Clarification of ban on fundraising for super PACs by Federal can-


didates and officeholders. 


Subtitle C—Disposal of Contributions or Donations 


Sec. 6201. Timeframe for and prioritization of disposal of contributions or do-
nations. 


Sec. 6202. 1-year transition period for certain individuals. 


Subtitle D—Recommendations to Ensure Filing of Reports Before Date of 
Election 


Sec. 6301. Recommendations to ensure filing of reports before date of election. 


Subtitle E—Severability 


Sec. 6401. Severability. 


DIVISION C—ETHICS 


TITLE VII—ETHICAL STANDARDS 


Subtitle A—Supreme Court Ethics 
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Sec. 7001. Code of conduct for Federal judges. 


Subtitle B—Foreign Agents Registration 


Sec. 7101. Establishment of FARA investigation and enforcement unit within 
Department of Justice. 


Sec. 7102. Authority to impose civil money penalties. 
Sec. 7103. Disclosure of transactions involving things of financial value con-


ferred on officeholders. 
Sec. 7104. Ensuring online access to registration statements. 
Sec. 7105. Disclaimer requirements for materials posted on online platforms by 


agents of foreign principals on behalf of clients. 
Sec. 7106. Clarification of treatment of individuals who engage with the United 


States in political activities for a foreign principal in any place 
as agents of foreign principals. 


Sec. 7107. Analysis and report on challenges to enforcement of Foreign Agents 
Registration Act of 1938. 


Subtitle C—Lobbying Disclosure Reform 


Sec. 7201. Expanding scope of individuals and activities subject to require-
ments of Lobbying Disclosure Act of 1995. 


Sec. 7202. Prohibiting receipt of compensation for lobbying activities on behalf 
of foreign countries violating human rights. 


Sec. 7203. Requiring lobbyists to disclose status as lobbyists upon making any 
lobbying contacts. 


Subtitle D—Recusal of Presidential Appointees 


Sec. 7301. Recusal of appointees. 


Subtitle E—Clearinghouse on Lobbying Information 


Sec. 7401. Establishment of clearinghouse. 


Subtitle F—Severability 


Sec. 7501. Severability. 


TITLE VIII—ETHICS REFORMS FOR THE PRESIDENT, VICE 
PRESIDENT, AND FEDERAL OFFICERS AND EMPLOYEES 


Subtitle A—Executive Branch Conflict of Interest 


Sec. 8001. Short title. 
Sec. 8002. Restrictions on private sector payment for government service. 
Sec. 8003. Requirements relating to slowing the revolving door. 
Sec. 8004. Prohibition of procurement officers accepting employment from gov-


ernment contractors. 
Sec. 8005. Revolving door restrictions on employees moving into the private 


sector. 
Sec. 8006. Guidance on unpaid employees. 
Sec. 8007. Limitation on use of Federal funds and contracting at businesses 


owned by certain Government officers and employees. 


Subtitle B—Presidential Conflicts of Interest 


Sec. 8011. Short title. 







16 


•HR 1 EH


Sec. 8012. Divestiture of personal financial interests of the President and Vice 
President that pose a potential conflict of interest. 


Sec. 8013. Initial financial disclosure. 
Sec. 8014. Contracts by the President or Vice President. 
Sec. 8015. Legal defense funds. 


Subtitle C—White House Ethics Transparency 


Sec. 8021. Short title. 
Sec. 8022. Procedure for waivers and authorizations relating to ethics require-


ments. 


Subtitle D—Executive Branch Ethics Enforcement 


Sec. 8031. Short title. 
Sec. 8032. Reauthorization of the Office of Government Ethics. 
Sec. 8033. Tenure of the Director of the Office of Government Ethics. 
Sec. 8034. Duties of Director of the Office of Government Ethics. 
Sec. 8035. Agency ethics officials training and duties. 
Sec. 8036. Prohibition on use of funds for certain Federal employee travel in 


contravention of certain regulations. 
Sec. 8037. Reports on cost of Presidential travel. 
Sec. 8038. Reports on cost of senior Federal official travel. 


Subtitle E—Conflicts From Political Fundraising 


Sec. 8041. Short title. 
Sec. 8042. Disclosure of certain types of contributions. 


Subtitle F—Transition Team Ethics 


Sec. 8051. Short title. 
Sec. 8052. Presidential transition ethics programs. 


Subtitle G—Ethics Pledge For Senior Executive Branch Employees 


Sec. 8061. Short title. 
Sec. 8062. Ethics pledge requirement for senior executive branch employees. 


Subtitle H—Travel on Private Aircraft by Senior Political Appointees 


Sec. 8071. Short title. 
Sec. 8072. Prohibition on use of funds for travel on private aircraft. 


Subtitle I—Severability 


Sec. 8081. Severability. 


TITLE IX—CONGRESSIONAL ETHICS REFORM 


Subtitle A—Requiring Members of Congress To Reimburse Treasury for 
Amounts Paid as Settlements and Awards Under Congressional Account-
ability Act of 1995 


Sec. 9001. Requiring Members of Congress to reimburse Treasury for amounts 
paid as settlements and awards under Congressional Account-
ability Act of 1995 in all cases of employment discrimination 
acts by Members. 
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Subtitle B—Conflicts of Interests 


Sec. 9101. Prohibiting Members of House of Representatives from serving on 
boards of for-profit entities. 


Sec. 9102. Conflict of interest rules for Members of Congress and congressional 
staff. 


Sec. 9103. Exercise of rulemaking powers. 


Subtitle C—Campaign Finance and Lobbying Disclosure 


Sec. 9201. Short title. 
Sec. 9202. Requiring disclosure in certain reports filed with Federal Election 


Commission of persons who are registered lobbyists. 
Sec. 9203. Effective date. 


Subtitle D—Access to Congressionally Mandated Reports 


Sec. 9301. Short title. 
Sec. 9302. Definitions. 
Sec. 9303. Establishment of online portal for congressionally mandated reports. 
Sec. 9304. Federal agency responsibilities. 
Sec. 9305. Removing and altering reports. 
Sec. 9306. Relationship to the Freedom of Information Act. 
Sec. 9307. Implementation. 


Subtitle E—Reports on Outside Compensation Earned by Congressional 
Employees 


Sec. 9401. Reports on outside compensation earned by congressional employees. 


Subtitle F—Severability 


Sec. 9501. Severability. 


TITLE X—PRESIDENTIAL AND VICE PRESIDENTIAL TAX 
TRANSPARENCY 


Sec. 10001. Presidential and Vice Presidential tax transparency. 


SEC. 3. FINDINGS OF GENERAL CONSTITUTIONAL AUTHOR-1


ITY. 2


Congress finds that the Constitution of the United 3


States grants explicit and broad authority to protect the 4


right to vote, to regulate elections for Federal office, to 5


prevent and remedy discrimination in voting, and to de-6


fend the Nation’s democratic process. Congress enacts the 7


‘‘For the People Act of 2021’’ pursuant to this broad au-8


thority, including but not limited to the following: 9
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(1) Congress finds that it has broad authority 1


to regulate the time, place, and manner of congres-2


sional elections under the Elections Clause of the 3


Constitution, article I, section 4, clause 1. The Su-4


preme Court has affirmed that the ‘‘substantive 5


scope’’ of the Elections Clause is ‘‘broad’’; that 6


‘‘Times, Places, and Manner’’ are ‘‘comprehensive 7


words which embrace authority to provide for a com-8


plete code for congressional elections’’; and ‘‘[t]he 9


power of Congress over the Times, Places and Man-10


ner of congressional elections is paramount, and may 11


be exercised at any time, and to any extent which 12


it deems expedient; and so far as it is exercised, and 13


no farther, the regulations effected supersede those 14


of the State which are inconsistent therewith’’. Ari-15


zona v. Inter Tribal Council of Arizona, 570 U.S. 1, 16


8–9 (2013) (internal quotation marks and citations 17


omitted). Indeed, ‘‘Congress has plenary and para-18


mount jurisdiction over the whole subject’’ of con-19


gressional elections, Ex parte Siebold, 100 U.S. (10 20


Otto) 371, 388 (1879), and this power ‘‘may be ex-21


ercised as and when Congress sees fit’’, and ‘‘so far 22


as it extends and conflicts with the regulations of 23


the State, necessarily supersedes them’’. Id. At 384. 24


Among other things, Congress finds that the Elec-25
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tions Clause was intended to ‘‘vindicate the people’s 1


right to equality of representation in the House’’. 2


Wesberry v. Sanders, 376 U.S. 1, 16 (1964), and to 3


address partisan gerrymandering, Rucho v. Common 4


Cause, 588 U.S. llll, 32–33 (2019). 5


(2) Congress also finds that it has both the au-6


thority and responsibility, as the legislative body for 7


the United States, to fulfill the promise of article IV, 8


section 4, of the Constitution, which states: ‘‘The 9


United States shall guarantee to every State in this 10


Union a Republican Form of Government[.]’’. Con-11


gress finds that its authority and responsibility to 12


enforce the Guarantee Clause is particularly strong 13


given that Federal courts have not enforced this 14


clause because they understood that its enforcement 15


is committed to Congress by the Constitution. 16


(3)(A) Congress also finds that it has broad au-17


thority pursuant to section 5 of the Fourteenth 18


Amendment to legislate to enforce the provisions of 19


the Fourteenth Amendment, including its protec-20


tions of the right to vote and the democratic process. 21


(B) Section 1 of the Fourteenth Amendment 22


protects the fundamental right to vote, which is ‘‘of 23


the most fundamental significance under our con-24


stitutional structure’’. Ill. Bd. of Election v. Socialist 25
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Workers Party, 440 U.S. 173, 184 (1979); see 1


United States v. Classic, 313 U.S. 299 (1941) (‘‘Ob-2


viously included within the right to choose, secured 3


by the Constitution, is the right of qualified voters 4


within a state to cast their ballots and have them 5


counted . . .’’). As the Supreme Court has repeatedly 6


affirmed, the right to vote is ‘‘preservative of all 7


rights’’, Yick Wo v. Hopkins, 118 U.S. 356, 370 8


(1886). Section 2 of the Fourteenth Amendment 9


also protects the right to vote, granting Congress 10


additional authority to reduce a State’s representa-11


tion in Congress when the right to vote is abridged 12


or denied. 13


(C) As a result, Congress finds that it has the 14


authority pursuant to section 5 of the Fourteenth 15


Amendment to protect the right to vote. Congress 16


also finds that States and localities have eroded ac-17


cess to the right to vote through restrictions on the 18


right to vote including excessively onerous voter 19


identification requirements, burdensome voter reg-20


istration procedures, voter purges, limited and un-21


equal access to voting by mail, polling place closures, 22


unequal distribution of election resources, and other 23


impediments. 24
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(D) Congress also finds that ‘‘the right of suf-1


frage can be denied by a debasement or dilution of 2


the weight of a citizen’s vote just as effectively as by 3


wholly prohibiting the free exercise of the franchise’’. 4


Reynolds v. Sims, 377 U.S. 533, 555 (1964). Con-5


gress finds that the right of suffrage has been so di-6


luted and debased by means of gerrymandering of 7


districts. Congress finds that it has authority pursu-8


ant to section 5 of the Fourteenth Amendment to 9


remedy this debasement. 10


(4)(A) Congress also finds that it has authority 11


to legislate to eliminate racial discrimination in vot-12


ing and the democratic process pursuant to both sec-13


tion 5 of the Fourteenth Amendment, which grants 14


equal protection of the laws, and section 2 of the 15


Fifteenth Amendment, which explicitly bars denial 16


or abridgment of the right to vote on account of 17


race, color, or previous condition of servitude. 18


(B) Congress finds that racial discrimination in 19


access to voting and the political process persists. 20


Voting restrictions, redistricting, and other electoral 21


practices and processes continue to disproportion-22


ately impact communities of color in the United 23


States and do so as a result of both intentional ra-24


cial discrimination, structural racism, and the ongo-25
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ing structural socioeconomic effects of historical ra-1


cial discrimination. 2


(C) Recent elections and studies have shown 3


that minority communities wait longer in lines to 4


vote, are more likely to have their mail ballots re-5


jected, continue to face intimidation at the polls, are 6


more likely to be disenfranchised by voter purges, 7


and are disproportionately burdened by voter identi-8


fication and other voter restrictions. Research shows 9


that communities of color are more likely to face 10


nearly every barrier to voting than their white coun-11


terparts. 12


(D) Congress finds that racial disparities in dis-13


enfranchisement due to past felony convictions is 14


particularly stark. In 2020, according to the Sen-15


tencing Project, an estimated 5,200,000 Americans 16


could not vote due to a felony conviction. One in 16 17


African Americans of voting age is disenfranchised, 18


a rate 3.7 times greater than that of non-African 19


Americans. In seven States–Alabama, Florida, Ken-20


tucky, Mississippi, Tennessee, Virginia, and Wyo-21


ming–more than one in seven African Americans is 22


disenfranchised, twice the national average for Afri-23


can Americans. Congress finds that felony disenfran-24


chisement was one of the tools of intentional racial 25
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discrimination during the Jim Crow era. Congress 1


further finds that current racial disparities in felony 2


disenfranchisement are linked to this history of voter 3


suppression, structural racism in the criminal justice 4


system, and ongoing effects of historical discrimina-5


tion. 6


(5)(A) Congress finds that it further has the 7


power to protect the right to vote from denial or 8


abridgment on account of sex, age, or ability to pay 9


a poll tax or other tax pursuant to the Nineteenth, 10


Twenty-Fourth, and Twenty-Sixth Amendments. 11


(B) Congress finds that electoral practices in-12


cluding voting rights restoration conditions for peo-13


ple with convictions, voter identification require-14


ments, and other restrictions to the franchise burden 15


voters on account of their ability to pay. 16


(C) Congress further finds that electoral prac-17


tices including voting restrictions related to college 18


campuses, age restrictions on mail voting, and simi-19


lar practices burden the right to vote on account of 20


age. 21


SEC. 4. STANDARDS FOR JUDICIAL REVIEW. 22


(a) IN GENERAL.—For any action brought for declar-23


atory or injunctive relief to challenge, whether facially or 24


as-applied, the constitutionality or lawfulness of any provi-25
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sion of this Act or any amendment made by this Act or 1


any rule or regulation promulgated under this Act, the fol-2


lowing rules shall apply: 3


(1) The action shall be filed in the United 4


States District Court for the District of Columbia 5


and an appeal from the decision of the district court 6


may be taken to the Court of Appeals for the Dis-7


trict of Columbia Circuit. These courts, and the Su-8


preme Court of the United States on a writ of cer-9


tiorari (if such a writ is issued), shall have exclusive 10


jurisdiction to hear such actions. 11


(2) The party filing the action shall concur-12


rently deliver a copy the complaint to the Clerk of 13


the House of Representatives and the Secretary of 14


the Senate. 15


(3) It shall be the duty of the United States 16


District Court for the District of Columbia and the 17


Court of Appeals for the District of Columbia Cir-18


cuit to advance on the docket and to expedite to the 19


greatest possible extent the disposition of the action 20


and appeal. 21


(b) CLARIFYING SCOPE OF JURISDICTION.—If an ac-22


tion at the time of its commencement is not subject to 23


subsection (a), but an amendment, counterclaim, cross- 24


claim, affirmative defense, or any other pleading or motion 25
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is filed challenging, whether facially or as-applied, the con-1


stitutionality or lawfulness of this Act or any amendment 2


made by this Act or any rule or regulation promulgated 3


under this Act, the district court shall transfer the action 4


to the District Court for the District of Columbia, and 5


the action shall thereafter be conducted pursuant to sub-6


section (a). 7


(c) INTERVENTION BY MEMBERS OF CONGRESS.—In 8


any action described in subsection (a), any Member of the 9


House of Representatives (including a Delegate or Resi-10


dent Commissioner to the Congress) or Senate shall have 11


the right to intervene either in support of or opposition 12


to the position of a party to the case regarding the con-13


stitutionality of the provision. To avoid duplication of ef-14


forts and reduce the burdens placed on the parties to the 15


action, the court in any such action may make such orders 16


as it considers necessary, including orders to require 17


interveners taking similar positions to file joint papers or 18


to be represented by a single attorney at oral argument. 19


DIVISION A—VOTING 20


TITLE I—ELECTION ACCESS 21


Sec. 1000. Short title; statement of policy. 


Subtitle A—Voter Registration Modernization 


Sec. 1000A. Short title. 


PART 1—PROMOTING INTERNET REGISTRATION 


Sec. 1001. Requiring availability of internet for voter registration. 
Sec. 1002. Use of internet to update registration information. 







26 


•HR 1 EH


Sec. 1003. Provision of election information by electronic mail to individuals 
registered to vote. 


Sec. 1004. Clarification of requirement regarding necessary information to 
show eligibility to vote. 


Sec. 1005. Prohibiting State from requiring applicants to provide more than 
last 4 digits of Social Security number. 


Sec. 1006. Report on data collection. 
Sec. 1007. Permitting voter registration application form to serve as application 


for absentee ballot. 
Sec. 1008. Effective date. 


PART 2—AUTOMATIC VOTER REGISTRATION 


Sec. 1011. Short title; findings and purpose. 
Sec. 1012. Automatic registration of eligible individuals. 
Sec. 1013. Contributing agency assistance in registration. 
Sec. 1014. One-time contributing agency assistance in registration of eligible 


voters in existing records. 
Sec. 1015. Voter protection and security in automatic registration. 
Sec. 1016. Registration portability and correction. 
Sec. 1017. Payments and grants. 
Sec. 1018. Treatment of exempt States. 
Sec. 1019. Miscellaneous provisions. 
Sec. 1020. Definitions. 
Sec. 1021. Effective date. 


PART 3—SAME DAY VOTER REGISTRATION 


Sec. 1031. Same day registration. 


PART 4—CONDITIONS ON REMOVAL ON BASIS OF INTERSTATE CROSS- 
CHECKS 


Sec. 1041. Conditions on removal of registrants from official list of eligible vot-
ers on basis of interstate cross-checks. 


PART 5—OTHER INITIATIVES TO PROMOTE VOTER REGISTRATION 


Sec. 1051. Annual reports on voter registration statistics. 
Sec. 1052. Ensuring pre-election registration deadlines are consistent with tim-


ing of legal public holidays. 
Sec. 1053. Use of Postal Service hard copy change of address form to remind 


individuals to update voter registration. 
Sec. 1054. Grants to States for activities to encourage involvement of minors 


in election activities. 
Sec. 1055. Permission to place exhibits. 
Sec. 1056. Requiring States to establish and operate voter privacy programs. 
Sec. 1057. Inclusion of voter registration information with certain leases and 


vouchers for federally assisted rental housing and mortgage ap-
plications. 


PART 6—AVAILABILITY OF HAVA REQUIREMENTS PAYMENTS 


Sec. 1061. Availability of requirements payments under HAVA to cover costs 
of compliance with new requirements. 


PART 7—PROHIBITING INTERFERENCE WITH VOTER REGISTRATION 
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Sec. 1071. Prohibiting hindering, interfering with, or preventing voter registra-
tion. 


Sec. 1072. Establishment of best practices. 


PART 8—VOTER REGISTRATION EFFICIENCY ACT 


Sec. 1081. Short title. 
Sec. 1082. Requiring applicants for motor vehicle driver’s licenses in new state 


to indicate whether state serves as residence for voter registra-
tion purposes. 


PART 9—PROVIDING VOTER REGISTRATION INFORMATION TO SECONDARY 
SCHOOL STUDENTS 


Sec. 1091. Pilot program for providing voter registration information to sec-
ondary school students prior to graduation. 


Sec. 1092. Reports. 
Sec. 1093. Authorization of appropriations. 


PART 10—VOTER REGISTRATION OF MINORS 


Sec. 1094. Acceptance of voter registration applications from individuals under 
18 years of age. 


Subtitle B—Access to Voting for Individuals With Disabilities 


Sec. 1101. Requirements for States to promote access to voter registration and 
voting for individuals with disabilities. 


Sec. 1102. Expansion and reauthorization of grant program to assure voting 
access for individuals with disabilities. 


Sec. 1103. Pilot programs for enabling individuals with disabilities to register 
to vote privately and independently at residences. 


Sec. 1104. GAO analysis and report on voting access for individuals with dis-
abilities. 


Subtitle C—Prohibiting Voter Caging 


Sec. 1201. Voter caging and other questionable challenges prohibited. 
Sec. 1202. Development and adoption of best practices for preventing voter 


caging. 


Subtitle D—Prohibiting Deceptive Practices and Preventing Voter 
Intimidation 


Sec. 1301. Short title. 
Sec. 1302. Prohibition on deceptive practices in Federal elections. 
Sec. 1303. Corrective action. 
Sec. 1304. Reports to Congress. 


Subtitle E—Democracy Restoration 


Sec. 1401. Short title. 
Sec. 1402. Findings. 
Sec. 1403. Rights of citizens. 
Sec. 1404. Enforcement. 
Sec. 1405. Notification of restoration of voting rights. 
Sec. 1406. Definitions. 
Sec. 1407. Relation to other laws. 
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Sec. 1408. Federal prison funds. 
Sec. 1409. Effective date. 


Subtitle F—Promoting Accuracy, Integrity, and Security Through Voter- 
Verified Permanent Paper Ballot 


Sec. 1501. Short title. 
Sec. 1502. Paper ballot and manual counting requirements. 
Sec. 1503. Accessibility and ballot verification for individuals with disabilities. 
Sec. 1504. Durability and readability requirements for ballots. 
Sec. 1505. Study and report on optimal ballot design. 
Sec. 1506. Paper ballot printing requirements. 
Sec. 1507. Effective date for new requirements. 


Subtitle G—Provisional Ballots 


Sec. 1601. Requirements for counting provisional ballots; establishment of uni-
form and nondiscriminatory standards. 


Subtitle H—Early Voting 


Sec. 1611. Early voting. 


Subtitle I—Voting by Mail 


Sec. 1621. Voting by mail. 
Sec. 1622. Absentee ballot tracking program. 
Sec. 1623. Voting materials postage. 
Sec. 1624. Study and report on vote-by-mail procedures. 


Subtitle J—Absent Uniformed Services Voters and Overseas Voters 


Sec. 1701. Pre-election reports on availability and transmission of absentee bal-
lots. 


Sec. 1702. Enforcement. 
Sec. 1703. Revisions to 45-day absentee ballot transmission rule. 
Sec. 1704. Use of single absentee ballot application for subsequent elections. 
Sec. 1705. Extending guarantee of residency for voting purposes to family 


members of absent military personnel. 
Sec. 1706. Requiring transmission of blank absentee ballots under UOCAVA to 


certain voters. 
Sec. 1707. Department of Justice report on voter disenfranchisement. 
Sec. 1708. Effective date. 


Subtitle K—Poll Worker Recruitment and Training 


Sec. 1801. Grants to States for poll worker recruitment and training. 
Sec. 1802. State defined. 


Subtitle L—Enhancement of Enforcement 


Sec. 1811. Enhancement of enforcement of Help America Vote Act of 2002. 


Subtitle M—Federal Election Integrity 


Sec. 1821. Prohibition on campaign activities by chief State election adminis-
tration officials. 
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Subtitle N—Promoting Voter Access Through Election Administration 
Improvements 


PART 1—PROMOTING VOTER ACCESS 


Sec. 1901. Treatment of institutions of higher education. 
Sec. 1902. Minimum notification requirements for voters affected by polling 


place changes. 
Sec. 1903. Permitting use of sworn written statement to meet identification re-


quirements for voting. 
Sec. 1904. Accommodations for voters residing in Indian lands. 
Sec. 1905. Voter information response systems and hotline. 
Sec. 1906. Ensuring equitable and efficient operation of polling places. 
Sec. 1907. Requiring States to provide secured drop boxes for voted absentee 


ballots in elections for Federal office. 
Sec. 1908. Prohibiting States from restricting curbside voting. 
Sec. 1909. Election Day as legal public holiday. 
Sec. 1910. GAO study on voter turnout rates. 
Sec. 1910A. Study on ranked-choice voting. 


PART 2—DISASTER AND EMERGENCY CONTINGENCY PLANS 


Sec. 1911. Requirements for Federal election contingency plans in response to 
natural disasters and emergencies. 


PART 3—IMPROVEMENTS IN OPERATION OF ELECTION ASSISTANCE 
COMMISSION 


Sec. 1921. Reauthorization of Election Assistance Commission. 
Sec. 1922. Requiring States to participate in post-general election surveys. 
Sec. 1923. Reports by National Institute of Standards and Technology on use 


of funds transferred from Election Assistance Commission. 
Sec. 1924. Recommendations to improve operations of Election Assistance 


Commission. 
Sec. 1925. Repeal of exemption of Election Assistance Commission from certain 


government contracting requirements. 


PART 4—MISCELLANEOUS PROVISIONS 


Sec. 1931. Application of Federal election administration laws to territories of 
the United States. 


Sec. 1932. Definition of election for Federal office. 
Sec. 1933. Authorizing payments to voting accessibility protection and advocacy 


systems serving the American Indian Consortium. 
Sec. 1934. Application of Federal voter protection laws to territories of the 


United States. 
Sec. 1935. Placement of statues of citizens of territories of the United States 


in Statuary Hall. 
Sec. 1936. No effect on other laws. 
Sec. 1937. Clarification of Exemption for States Without Voter Registration. 


PART 5—VOTER NOTICE 


Sec. 1941. Short title. 
Sec. 1942. Public education campaigns in event of changes in elections in re-


sponse to emergencies. 
Sec. 1943. Requirements for websites of election officials. 
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Sec. 1944. Payments by Election Assistance Commission to States for costs of 
compliance. 


Subtitle O—Severability 


Sec. 1951. Severability. 


SEC. 1000. SHORT TITLE; STATEMENT OF POLICY. 1


(a) SHORT TITLE.—This title may be cited as the 2


‘‘Voter Empowerment Act of 2021’’. 3


(b) STATEMENT OF POLICY.—It is the policy of the 4


United States that— 5


(1) the ability of all eligible citizens of the 6


United States to access and exercise their constitu-7


tional right to vote in a free, fair, and timely manner 8


must be vigilantly enhanced, protected, and main-9


tained; and 10


(2) the integrity, security, and accountability of 11


the voting process must be vigilantly protected, 12


maintained, and enhanced in order to protect and 13


preserve electoral and participatory democracy in the 14


United States. 15


Subtitle A—Voter Registration 16


Modernization 17


SEC. 1000A. SHORT TITLE. 18


This subtitle may be cited as the ‘‘Voter Registration 19


Modernization Act of 2021’’. 20
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PART 1—PROMOTING INTERNET REGISTRATION 1


SEC. 1001. REQUIRING AVAILABILITY OF INTERNET FOR 2


VOTER REGISTRATION. 3


(a) REQUIRING AVAILABILITY OF INTERNET FOR 4


REGISTRATION.—The National Voter Registration Act of 5


1993 (52 U.S.C. 20501 et seq.) is amended by inserting 6


after section 6 the following new section: 7


‘‘SEC. 6A. INTERNET REGISTRATION. 8


‘‘(a) REQUIRING AVAILABILITY OF INTERNET FOR 9


ONLINE REGISTRATION.—Each State, acting through the 10


chief State election official, shall ensure that the following 11


services are available to the public at any time on the offi-12


cial public websites of the appropriate State and local elec-13


tion officials in the State, in the same manner and subject 14


to the same terms and conditions as the services provided 15


by voter registration agencies under section 7(a): 16


‘‘(1) Online application for voter registration. 17


‘‘(2) Online assistance to applicants in applying 18


to register to vote. 19


‘‘(3) Online completion and submission by ap-20


plicants of the mail voter registration application 21


form prescribed by the Election Assistance Commis-22


sion pursuant to section 9(a)(2), including assist-23


ance with providing a signature as required under 24


subsection (c)). 25
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‘‘(4) Online receipt of completed voter registra-1


tion applications. 2


‘‘(b) ACCEPTANCE OF COMPLETED APPLICATIONS.— 3


A State shall accept an online voter registration applica-4


tion provided by an individual under this section, and en-5


sure that the individual is registered to vote in the State, 6


if— 7


‘‘(1) the individual meets the same voter reg-8


istration requirements applicable to individuals who 9


register to vote by mail in accordance with section 10


6(a)(1) using the mail voter registration application 11


form prescribed by the Election Assistance Commis-12


sion pursuant to section 9(a)(2); and 13


‘‘(2) the individual meets the requirements of 14


subsection (c) to provide a signature in electronic 15


form (but only in the case of applications submitted 16


during or after the second year in which this section 17


is in effect in the State). 18


‘‘(c) SIGNATURE REQUIREMENTS.— 19


‘‘(1) IN GENERAL.—For purposes of this sec-20


tion, an individual meets the requirements of this 21


subsection as follows: 22


‘‘(A) In the case of an individual who has 23


a signature on file with a State agency, includ-24


ing the State motor vehicle authority, that is 25
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required to provide voter registration services 1


under this Act or any other law, the individual 2


consents to the transfer of that electronic signa-3


ture. 4


‘‘(B) If subparagraph (A) does not apply, 5


the individual submits with the application an 6


electronic copy of the individual’s handwritten 7


signature through electronic means. 8


‘‘(C) If subparagraph (A) and subpara-9


graph (B) do not apply, the individual executes 10


a computerized mark in the signature field on 11


an online voter registration application, in ac-12


cordance with reasonable security measures es-13


tablished by the State, but only if the State ac-14


cepts such mark from the individual. 15


‘‘(2) TREATMENT OF INDIVIDUALS UNABLE TO 16


MEET REQUIREMENT.—If an individual is unable to 17


meet the requirements of paragraph (1), the State 18


shall— 19


‘‘(A) permit the individual to complete all 20


other elements of the online voter registration 21


application; 22


‘‘(B) permit the individual to provide a sig-23


nature at the time the individual requests a bal-24


lot in an election (whether the individual re-25
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quests the ballot at a polling place or requests 1


the ballot by mail); and 2


‘‘(C) if the individual carries out the steps 3


described in subparagraph (A) and subpara-4


graph (B), ensure that the individual is reg-5


istered to vote in the State. 6


‘‘(3) NOTICE.—The State shall ensure that in-7


dividuals applying to register to vote online are noti-8


fied of the requirements of paragraph (1) and of the 9


treatment of individuals unable to meet such re-10


quirements, as described in paragraph (2). 11


‘‘(d) CONFIRMATION AND DISPOSITION.— 12


‘‘(1) CONFIRMATION OF RECEIPT.—Upon the 13


online submission of a completed voter registration 14


application by an individual under this section, the 15


appropriate State or local election official shall send 16


the individual a notice confirming the State’s receipt 17


of the application and providing instructions on how 18


the individual may check the status of the applica-19


tion. 20


‘‘(2) NOTICE OF DISPOSITION.—Not later than 21


7 days after the appropriate State or local election 22


official has approved or rejected an application sub-23


mitted by an individual under this section, the offi-24
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cial shall send the individual a notice of the disposi-1


tion of the application. 2


‘‘(3) METHOD OF NOTIFICATION.—The appro-3


priate State or local election official shall send the 4


notices required under this subsection by regular 5


mail and— 6


‘‘(A) in the case of an individual who has 7


provided the official with an electronic mail ad-8


dress, by electronic mail; and 9


‘‘(B) at the option of the individual, by 10


text message. 11


‘‘(e) PROVISION OF SERVICES IN NONPARTISAN 12


MANNER.—The services made available under subsection 13


(a) shall be provided in a manner that ensures that, con-14


sistent with section 7(a)(5)— 15


‘‘(1) the online application does not seek to in-16


fluence an applicant’s political preference or party 17


registration; and 18


‘‘(2) there is no display on the website pro-19


moting any political preference or party allegiance, 20


except that nothing in this paragraph may be con-21


strued to prohibit an applicant from registering to 22


vote as a member of a political party. 23


‘‘(f) PROTECTION OF SECURITY OF INFORMATION.— 24


In meeting the requirements of this section, the State shall 25
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establish appropriate technological security measures to 1


prevent to the greatest extent practicable any unauthor-2


ized access to information provided by individuals using 3


the services made available under subsection (a). 4


‘‘(g) ACCESSIBILITY OF SERVICES.—A state shall en-5


sure that the services made available under this section 6


are made available to individuals with disabilities to the 7


same extent as services are made available to all other in-8


dividuals. 9


‘‘(h) USE OF ADDITIONAL TELEPHONE-BASED SYS-10


TEM.—A State shall make the services made available on-11


line under subsection (a) available through the use of an 12


automated telephone-based system, subject to the same 13


terms and conditions applicable under this section to the 14


services made available online, in addition to making the 15


services available online in accordance with the require-16


ments of this section. 17


‘‘(i) NONDISCRIMINATION AMONG REGISTERED VOT-18


ERS USING MAIL AND ONLINE REGISTRATION.—In car-19


rying out this Act, the Help America Vote Act of 2002, 20


or any other Federal, State, or local law governing the 21


treatment of registered voters in the State or the adminis-22


tration of elections for public office in the State, a State 23


shall treat a registered voter who registered to vote online 24


in accordance with this section in the same manner as the 25
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State treats a registered voter who registered to vote by 1


mail.’’. 2


(b) SPECIAL REQUIREMENTS FOR INDIVIDUALS 3


USING ONLINE REGISTRATION.— 4


(1) TREATMENT AS INDIVIDUALS REGISTERING 5


TO VOTE BY MAIL FOR PURPOSES OF FIRST-TIME 6


VOTER IDENTIFICATION REQUIREMENTS.—Section 7


303(b)(1)(A) of the Help America Vote Act of 2002 8


(52 U.S.C. 21083(b)(1)(A)) is amended by striking 9


‘‘by mail’’ and inserting ‘‘by mail or online under 10


section 6A of the National Voter Registration Act of 11


1993’’. 12


(2) REQUIRING SIGNATURE FOR FIRST-TIME 13


VOTERS IN JURISDICTION.—Section 303(b) of such 14


Act (52 U.S.C. 21083(b)) is amended— 15


(A) by redesignating paragraph (5) as 16


paragraph (6); and 17


(B) by inserting after paragraph (4) the 18


following new paragraph: 19


‘‘(5) SIGNATURE REQUIREMENTS FOR FIRST- 20


TIME VOTERS USING ONLINE REGISTRATION.— 21


‘‘(A) IN GENERAL.—A State shall, in a 22


uniform and nondiscriminatory manner, require 23


an individual to meet the requirements of sub-24


paragraph (B) if— 25
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‘‘(i) the individual registered to vote 1


in the State online under section 6A of the 2


National Voter Registration Act of 1993; 3


and 4


‘‘(ii) the individual has not previously 5


voted in an election for Federal office in 6


the State. 7


‘‘(B) REQUIREMENTS.—An individual 8


meets the requirements of this subparagraph 9


if— 10


‘‘(i) in the case of an individual who 11


votes in person, the individual provides the 12


appropriate State or local election official 13


with a handwritten signature; or 14


‘‘(ii) in the case of an individual who 15


votes by mail, the individual submits with 16


the ballot a handwritten signature. 17


‘‘(C) INAPPLICABILITY.—Subparagraph 18


(A) does not apply in the case of an individual 19


who is— 20


‘‘(i) entitled to vote by absentee ballot 21


under the Uniformed and Overseas Citi-22


zens Absentee Voting Act (52 U.S.C. 23


20302 et seq.); 24
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‘‘(ii) provided the right to vote other-1


wise than in person under section 2


3(b)(2)(B)(ii) of the Voting Accessibility 3


for the Elderly and Handicapped Act (52 4


U.S.C. 20102(b)(2)(B)(ii)); or 5


‘‘(iii) entitled to vote otherwise than 6


in person under any other Federal law.’’. 7


(3) CONFORMING AMENDMENT RELATING TO 8


EFFECTIVE DATE.—Section 303(d)(2)(A) of such 9


Act (52 U.S.C. 21083(d)(2)(A)) is amended by 10


striking ‘‘Each State’’ and inserting ‘‘Except as pro-11


vided in subsection (b)(5), each State’’. 12


(c) CONFORMING AMENDMENTS.— 13


(1) TIMING OF REGISTRATION.—Section 8(a)(1) 14


of the National Voter Registration Act of 1993 (52 15


U.S.C. 20507(a)(1)) is amended— 16


(A) by striking ‘‘and’’ at the end of sub-17


paragraph (C); 18


(B) by redesignating subparagraph (D) as 19


subparagraph (E); and 20


(C) by inserting after subparagraph (C) 21


the following new subparagraph: 22


‘‘(D) in the case of online registration 23


through the official public website of an election 24


official under section 6A, if the valid voter reg-25
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istration application is submitted online not 1


later than the lesser of 28 days, or the period 2


provided by State law, before the date of the 3


election (as determined by treating the date on 4


which the application is sent electronically as 5


the date on which it is submitted); and’’. 6


(2) INFORMING APPLICANTS OF ELIGIBILITY 7


REQUIREMENTS AND PENALTIES.—Section 8(a)(5) 8


of such Act (52 U.S.C. 20507(a)(5)) is amended by 9


striking ‘‘and 7’’ and inserting ‘‘6A, and 7’’. 10


SEC. 1002. USE OF INTERNET TO UPDATE REGISTRATION 11


INFORMATION. 12


(a) IN GENERAL.— 13


(1) UPDATES TO INFORMATION CONTAINED ON 14


COMPUTERIZED STATEWIDE VOTER REGISTRATION 15


LIST.—Section 303(a) of the Help America Vote Act 16


of 2002 (52 U.S.C. 21083(a)) is amended by adding 17


at the end the following new paragraph: 18


‘‘(6) USE OF INTERNET BY REGISTERED VOT-19


ERS TO UPDATE INFORMATION.— 20


‘‘(A) IN GENERAL.—The appropriate State 21


or local election official shall ensure that any 22


registered voter on the computerized list may at 23


any time update the voter’s registration infor-24


mation, including the voter’s address and elec-25
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tronic mail address, online through the official 1


public website of the election official responsible 2


for the maintenance of the list, so long as the 3


voter attests to the contents of the update by 4


providing a signature in electronic form in the 5


same manner required under section 6A(c) of 6


the National Voter Registration Act of 1993. 7


‘‘(B) PROCESSING OF UPDATED INFORMA-8


TION BY ELECTION OFFICIALS.—If a registered 9


voter updates registration information under 10


subparagraph (A), the appropriate State or 11


local election official shall— 12


‘‘(i) revise any information on the 13


computerized list to reflect the update 14


made by the voter; and 15


‘‘(ii) if the updated registration infor-16


mation affects the voter’s eligibility to vote 17


in an election for Federal office, ensure 18


that the information is processed with re-19


spect to the election if the voter updates 20


the information not later than the lesser of 21


7 days, or the period provided by State 22


law, before the date of the election. 23


‘‘(C) CONFIRMATION AND DISPOSITION.— 24
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‘‘(i) CONFIRMATION OF RECEIPT.— 1


Upon the online submission of updated 2


registration information by an individual 3


under this paragraph, the appropriate 4


State or local election official shall send 5


the individual a notice confirming the 6


State’s receipt of the updated information 7


and providing instructions on how the indi-8


vidual may check the status of the update. 9


‘‘(ii) NOTICE OF DISPOSITION.—Not 10


later than 7 days after the appropriate 11


State or local election official has accepted 12


or rejected updated information submitted 13


by an individual under this paragraph, the 14


official shall send the individual a notice of 15


the disposition of the update. 16


‘‘(iii) METHOD OF NOTIFICATION.— 17


The appropriate State or local election offi-18


cial shall send the notices required under 19


this subparagraph by regular mail and— 20


‘‘(I) in the case of an individual 21


who has requested that the State pro-22


vide voter registration and voting in-23


formation through electronic mail, by 24


electronic mail; and 25
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‘‘(II) at the option of the indi-1


vidual, by text message.’’. 2


(2) CONFORMING AMENDMENT RELATING TO 3


EFFECTIVE DATE.—Section 303(d)(1)(A) of such 4


Act (52 U.S.C. 21083(d)(1)(A)) is amended by 5


striking ‘‘subparagraph (B)’’ and inserting ‘‘sub-6


paragraph (B) and subsection (a)(6)’’. 7


(b) ABILITY OF REGISTRANT TO USE ONLINE UP-8


DATE TO PROVIDE INFORMATION ON RESIDENCE.—Sec-9


tion 8(d)(2)(A) of the National Voter Registration Act of 10


1993 (52 U.S.C. 20507(d)(2)(A)) is amended— 11


(1) in the first sentence, by inserting after ‘‘re-12


turn the card’’ the following: ‘‘or update the reg-13


istrant’s information on the computerized statewide 14


voter registration list using the online method pro-15


vided under section 303(a)(6) of the Help America 16


Vote Act of 2002’’; and 17


(2) in the second sentence, by striking ‘‘re-18


turned,’’ and inserting the following: ‘‘returned or if 19


the registrant does not update the registrant’s infor-20


mation on the computerized Statewide voter reg-21


istration list using such online method,’’. 22
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SEC. 1003. PROVISION OF ELECTION INFORMATION BY 1


ELECTRONIC MAIL TO INDIVIDUALS REG-2


ISTERED TO VOTE. 3


(a) INCLUDING OPTION ON VOTER REGISTRATION 4


APPLICATION TO PROVIDE E-MAIL ADDRESS AND RE-5


CEIVE INFORMATION.— 6


(1) IN GENERAL.—Section 9(b) of the National 7


Voter Registration Act of 1993 (52 U.S.C. 8


20508(b)) is amended— 9


(A) by striking ‘‘and’’ at the end of para-10


graph (3); 11


(B) by striking the period at the end of 12


paragraph (4) and inserting ‘‘; and’’; and 13


(C) by adding at the end the following new 14


paragraph: 15


‘‘(5) shall include a space for the applicant to 16


provide (at the applicant’s option) an electronic mail 17


address, together with a statement that, if the appli-18


cant so requests, instead of using regular mail the 19


appropriate State and local election officials shall 20


provide to the applicant, through electronic mail sent 21


to that address, the same voting information (as de-22


fined in section 302(b)(2) of the Help America Vote 23


Act of 2002) which the officials would provide to the 24


applicant through regular mail.’’. 25
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(2) PROHIBITING USE FOR PURPOSES UNRE-1


LATED TO OFFICIAL DUTIES OF ELECTION OFFI-2


CIALS.—Section 9 of such Act (52 U.S.C. 20508) is 3


amended by adding at the end the following new 4


subsection: 5


‘‘(c) PROHIBITING USE OF ELECTRONIC MAIL AD-6


DRESSES FOR OTHER THAN OFFICIAL PURPOSES.—The 7


chief State election official shall ensure that any electronic 8


mail address provided by an applicant under subsection 9


(b)(5) is used only for purposes of carrying out official 10


duties of election officials and is not transmitted by any 11


State or local election official (or any agent of such an 12


official, including a contractor) to any person who does 13


not require the address to carry out such official duties 14


and who is not under the direct supervision and control 15


of a State or local election official.’’. 16


(b) REQUIRING PROVISION OF INFORMATION BY 17


ELECTION OFFICIALS.—Section 302(b) of the Help Amer-18


ica Vote Act of 2002 (52 U.S.C. 21082(b)) is amended 19


by adding at the end the following new paragraph: 20


‘‘(3) PROVISION OF OTHER INFORMATION BY 21


ELECTRONIC MAIL.—If an individual who is a reg-22


istered voter has provided the State or local election 23


official with an electronic mail address for the pur-24


pose of receiving voting information (as described in 25
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section 9(b)(5) of the National Voter Registration 1


Act of 1993), the appropriate State or local election 2


official, through electronic mail transmitted not later 3


than 7 days before the date of the election for Fed-4


eral office involved, shall provide the individual with 5


information on how to obtain the following informa-6


tion by electronic means: 7


‘‘(A) The name and address of the polling 8


place at which the individual is assigned to vote 9


in the election. 10


‘‘(B) The hours of operation for the polling 11


place. 12


‘‘(C) A description of any identification or 13


other information the individual may be re-14


quired to present at the polling place.’’. 15


SEC. 1004. CLARIFICATION OF REQUIREMENT REGARDING 16


NECESSARY INFORMATION TO SHOW ELIGI-17


BILITY TO VOTE. 18


Section 8 of the National Voter Registration Act of 19


1993 (52 U.S.C. 20507) is amended— 20


(1) by redesignating subsection (j) as sub-21


section (k); and 22


(2) by inserting after subsection (i) the fol-23


lowing new subsection: 24
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‘‘(j) REQUIREMENT FOR STATE TO REGISTER APPLI-1


CANTS PROVIDING NECESSARY INFORMATION TO SHOW 2


ELIGIBILITY TO VOTE.—For purposes meeting the re-3


quirement of subsection (a)(1) that an eligible applicant 4


is registered to vote in an election for Federal office within 5


the deadlines required under such subsection, the State 6


shall consider an applicant to have provided a ‘valid voter 7


registration form’ if— 8


‘‘(1) the applicant has substantially completed 9


the application form and attested to the statement 10


required by section 9(b)(2); and 11


‘‘(2) in the case of an applicant who registers 12


to vote online in accordance with section 6A, the ap-13


plicant provides a signature in accordance with sub-14


section (c) of such section.’’. 15


SEC. 1005. PROHIBITING STATE FROM REQUIRING APPLI-16


CANTS TO PROVIDE MORE THAN LAST 4 DIG-17


ITS OF SOCIAL SECURITY NUMBER. 18


(a) FORM INCLUDED WITH APPLICATION FOR 19


MOTOR VEHICLE DRIVER’S LICENSE.—Section 20


5(c)(2)(B)(ii) of the National Voter Registration Act of 21


1993 (52 U.S.C. 20504(c)(2)(B)(ii)) is amended by strik-22


ing the semicolon at the end and inserting the following: 23


‘‘, and to the extent that the application requires the appli-24


cant to provide a Social Security number, may not require 25
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the applicant to provide more than the last 4 digits of such 1


number;’’. 2


(b) NATIONAL MAIL VOTER REGISTRATION FORM.— 3


Section 9(b)(1) of such Act (52 U.S.C. 20508(b)(1)) is 4


amended by striking the semicolon at the end and insert-5


ing the following: ‘‘, and to the extent that the form re-6


quires the applicant to provide a Social Security number, 7


the form may not require the applicant to provide more 8


than the last 4 digits of such number;’’. 9


SEC. 1006. REPORT ON DATA COLLECTION. 10


Not later than 1 year after the date of enactment 11


of this Act, the Attorney General shall submit to Congress 12


a report on local, State, and Federal personally identifi-13


able information data collections efforts, the cyber security 14


resources necessary to defend such efforts from online at-15


tacks, and the impact of a potential data breach of local, 16


State, or Federal online voter registration systems. 17


SEC. 1007. PERMITTING VOTER REGISTRATION APPLICA-18


TION FORM TO SERVE AS APPLICATION FOR 19


ABSENTEE BALLOT. 20


Section 5(c)(2) of the National Voter Registration 21


Act of 1993 (52 U.S.C. 20504(c)(2)) is amended— 22


(1) by striking ‘‘and’’ at the end of subpara-23


graph (D); 24
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(2) by striking the period at the end of sub-1


paragraph (E) and inserting ‘‘; and’’; and 2


(3) by adding at the end the following new sub-3


paragraph: 4


‘‘(F) at the option of the applicant, shall serve 5


as an application to vote by absentee ballot in the 6


next election for Federal office held in the State and 7


in each subsequent election for Federal office held in 8


the State.’’. 9


SEC. 1008. EFFECTIVE DATE. 10


(a) IN GENERAL.—Except as provided in subsection 11


(b), the amendments made by this part (other than the 12


amendments made by section 1004) shall take effect Jan-13


uary 1, 2022. 14


(b) WAIVER.—Subject to the approval of the Election 15


Assistance Commission, if a State certifies to the Election 16


Assistance Commission that the State will not meet the 17


deadline referred to in subsection (a) because of extraor-18


dinary circumstances and includes in the certification the 19


reasons for the failure to meet the deadline, subsection 20


(a) shall apply to the State as if the reference in such 21


subsection to ‘‘January 1, 2022’’ were a reference to 22


‘‘January 1, 2024’’. 23
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PART 2—AUTOMATIC VOTER REGISTRATION 1


SEC. 1011. SHORT TITLE; FINDINGS AND PURPOSE. 2


(a) SHORT TITLE.—This part may be cited as the 3


‘‘Automatic Voter Registration Act of 2021’’. 4


(b) FINDINGS AND PURPOSE.— 5


(1) FINDINGS.—Congress finds that— 6


(A) the right to vote is a fundamental 7


right of citizens of the United States; 8


(B) it is the responsibility of the State and 9


Federal Governments to ensure that every eligi-10


ble citizen is registered to vote; 11


(C) existing voter registration systems can 12


be inaccurate, costly, inaccessible and con-13


fusing, with damaging effects on voter partici-14


pation in elections for Federal office and dis-15


proportionate impacts on young people, persons 16


with disabilities, and racial and ethnic minori-17


ties; and 18


(D) voter registration systems must be up-19


dated with 21st Century technologies and pro-20


cedures to maintain their security. 21


(2) PURPOSE.—It is the purpose of this part— 22


(A) to establish that it is the responsibility 23


of government at every level to ensure that all 24


eligible citizens are registered to vote in elec-25


tions for Federal office; 26
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(B) to enable the State and Federal Gov-1


ernments to register all eligible citizens to vote 2


with accurate, cost-efficient, and up-to-date pro-3


cedures; 4


(C) to modernize voter registration and list 5


maintenance procedures with electronic and 6


internet capabilities; and 7


(D) to protect and enhance the integrity, 8


accuracy, efficiency, and accessibility of the 9


electoral process for all eligible citizens. 10


SEC. 1012. AUTOMATIC REGISTRATION OF ELIGIBLE INDI-11


VIDUALS. 12


(a) REQUIRING STATES TO ESTABLISH AND OPER-13


ATE AUTOMATIC REGISTRATION SYSTEM.— 14


(1) IN GENERAL.—The chief State election offi-15


cial of each State shall establish and operate a sys-16


tem of automatic registration for the registration of 17


eligible individuals to vote for elections for Federal 18


office in the State, in accordance with the provisions 19


of this part. 20


(2) DEFINITION.—The term ‘‘automatic reg-21


istration’’ means a system that registers an indi-22


vidual to vote in elections for Federal office in a 23


State, if eligible, by electronically transferring the 24


information necessary for registration from govern-25
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ment agencies to election officials of the State so 1


that, unless the individual affirmatively declines to 2


be registered, the individual will be registered to vote 3


in such elections. 4


(b) REGISTRATION OF VOTERS BASED ON NEW 5


AGENCY RECORDS.—The chief State election official 6


shall— 7


(1) not later than 15 days after a contributing 8


agency has transmitted information with respect to 9


an individual pursuant to section 1013, ensure that 10


the individual is registered to vote in elections for 11


Federal office in the State if the individual is eligible 12


to be registered to vote in such elections; and 13


(2) not later than 120 days after a contributing 14


agency has transmitted such information with re-15


spect to the individual, send written notice to the in-16


dividual, in addition to other means of notice estab-17


lished by this part, of the individual’s voter registra-18


tion status. 19


(c) ONE-TIME REGISTRATION OF VOTERS BASED ON 20


EXISTING CONTRIBUTING AGENCY RECORDS.—The chief 21


State election official shall— 22


(1) identify all individuals whose information is 23


transmitted by a contributing agency pursuant to 24
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section 1014 and who are eligible to be, but are not 1


currently, registered to vote in that State; 2


(2) promptly send each such individual written 3


notice, in addition to other means of notice estab-4


lished by this part, which shall not identify the con-5


tributing agency that transmitted the information 6


but shall include— 7


(A) an explanation that voter registration 8


is voluntary, but if the individual does not de-9


cline registration, the individual will be reg-10


istered to vote; 11


(B) a statement offering the opportunity to 12


decline voter registration through means con-13


sistent with the requirements of this part; 14


(C) in the case of a State in which affili-15


ation or enrollment with a political party is re-16


quired in order to participate in an election to 17


select the party’s candidate in an election for 18


Federal office, a statement offering the indi-19


vidual the opportunity to affiliate or enroll with 20


a political party or to decline to affiliate or en-21


roll with a political party, through means con-22


sistent with the requirements of this part; 23


(D) the substantive qualifications of an 24


elector in the State as listed in the mail voter 25
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registration application form for elections for 1


Federal office prescribed pursuant to section 9 2


of the National Voter Registration Act of 1993, 3


the consequences of false registration, and a 4


statement that the individual should decline to 5


register if the individual does not meet all those 6


qualifications; 7


(E) instructions for correcting any erro-8


neous information; 9


(F) instructions for providing any addi-10


tional information which is listed in the mail 11


voter registration application form for elections 12


for Federal office prescribed pursuant to section 13


9 of the National Voter Registration Act of 14


1993; and 15


(G) an explanation of what information the 16


State and local election officials maintain with 17


respect to an individual voter registration status 18


for purposes of elections for Federal office in 19


the State, how that information is shared or 20


sold and with whom, what information is auto-21


matically kept confidential, what information is 22


needed to access voter information online, and 23


what privacy programs are available, such as 24


those described in section 1056; 25
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(3) ensure that each such individual who is eli-1


gible to register to vote in elections for Federal of-2


fice in the State is promptly registered to vote not 3


later than 45 days after the official sends the indi-4


vidual the written notice under paragraph (2), un-5


less, during the 30-day period which begins on the 6


date the election official sends the individual such 7


written notice, the individual declines registration in 8


writing, through a communication made over the 9


internet, or by an officially logged telephone commu-10


nication; and 11


(4) send written notice to each such individual, 12


in addition to other means of notice established by 13


this part, of the individual’s voter registration sta-14


tus. 15


(d) TREATMENT OF INDIVIDUALS UNDER 18 YEARS 16


OF AGE.—A State may not refuse to treat an individual 17


as an eligible individual for purposes of this part on the 18


grounds that the individual is less than 18 years of age 19


at the time a contributing agency receives information 20


with respect to the individual, so long as the individual 21


is at least 16 years of age at such time. Nothing in the 22


previous sentence may be construed to require a State to 23


permit an individual who is under 18 years of age at the 24
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time of an election for Federal office to vote in the elec-1


tion. 2


(e) CONTRIBUTING AGENCY DEFINED.—In this part, 3


the term ‘‘contributing agency’’ means, with respect to a 4


State, an agency listed in section 1013(e). 5


SEC. 1013. CONTRIBUTING AGENCY ASSISTANCE IN REG-6


ISTRATION. 7


(a) IN GENERAL.—In accordance with this part, each 8


contributing agency in a State shall assist the State’s chief 9


election official in registering to vote all eligible individuals 10


served by that agency. 11


(b) REQUIREMENTS FOR CONTRIBUTING AGEN-12


CIES.— 13


(1) INSTRUCTIONS ON AUTOMATIC REGISTRA-14


TION.—With each application for service or assist-15


ance, and with each related recertification, renewal, 16


or change of address, or, in the case of an institu-17


tion of higher education, with each registration of a 18


student for enrollment in a course of study, each 19


contributing agency that (in the normal course of its 20


operations) requests individuals to affirm United 21


States citizenship (either directly or as part of the 22


overall application for service or assistance) shall in-23


form each such individual who is a citizen of the 24


United States of the following: 25
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(A) Unless that individual declines to reg-1


ister to vote, or is found ineligible to vote, the 2


individual will be registered to vote or, if appli-3


cable, the individual’s registration will be up-4


dated. 5


(B) The substantive qualifications of an 6


elector in the State as listed in the mail voter 7


registration application form for elections for 8


Federal office prescribed pursuant to section 9 9


of the National Voter Registration Act of 1993, 10


the consequences of false registration, and the 11


individual should decline to register if the indi-12


vidual does not meet all those qualifications. 13


(C) In the case of a State in which affili-14


ation or enrollment with a political party is re-15


quired in order to participate in an election to 16


select the party’s candidate in an election for 17


Federal office, the requirement that the indi-18


vidual must affiliate or enroll with a political 19


party in order to participate in such an election. 20


(D) Voter registration is voluntary, and 21


neither registering nor declining to register to 22


vote will in any way affect the availability of 23


services or benefits, nor be used for other pur-24


poses. 25
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(2) OPPORTUNITY TO DECLINE REGISTRATION 1


REQUIRED.—Except as otherwise provided in this 2


section, each contributing agency shall ensure that 3


each application for service or assistance, and each 4


related recertification, renewal, or change of address 5


cannot be completed until the individual is given the 6


opportunity to decline to be registered to vote. 7


(3) INFORMATION TRANSMITTAL.—Upon the 8


expiration of the 30-day period which begins on the 9


date a contributing agency as described in para-10


graph (1) informs an individual of the information 11


described in such paragraph, unless the individual 12


has declined to be registered to vote or informs the 13


agency that they are already registered to vote, each 14


contributing agency shall electronically transmit to 15


the appropriate State election official, in a format 16


compatible with the statewide voter database main-17


tained under section 303 of the Help America Vote 18


Act of 2002 (52 U.S.C. 21083), the following infor-19


mation: 20


(A) The individual’s given name(s) and 21


surname(s). 22


(B) The individual’s date of birth. 23


(C) The individual’s residential address. 24
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(D) Information showing that the indi-1


vidual is a citizen of the United States. 2


(E) The date on which information per-3


taining to that individual was collected or last 4


updated. 5


(F) If available, the individual’s signature 6


in electronic form. 7


(G) Except in the case in which the con-8


tributing agency is a covered institution of 9


higher education, in the case of a State in 10


which affiliation or enrollment with a political 11


party is required in order to participate in an 12


election to select the party’s candidate in an 13


election for Federal office, information regard-14


ing the individual’s affiliation or enrollment 15


with a political party, but only if the individual 16


provides such information. 17


(H) Any additional information listed in 18


the mail voter registration application form for 19


elections for Federal office prescribed pursuant 20


to section 9 of the National Voter Registration 21


Act of 1993, including any valid driver’s license 22


number or the last 4 digits of the individual’s 23


social security number, if the individual pro-24


vided such information. 25







60 


•HR 1 EH


(c) ALTERNATE PROCEDURE FOR CERTAIN CON-1


TRIBUTING AGENCIES.—With each application for service 2


or assistance, and with each related recertification, re-3


newal, or change of address, any contributing agency that 4


in the normal course of its operations does not request 5


individuals applying for service or assistance to affirm 6


United States citizenship (either directly or as part of the 7


overall application for service or assistance) shall— 8


(1) complete the requirements of section 7(a)(6) 9


of the National Voter Registration Act of 1993 (52 10


U.S.C. 20506(a)(6)); 11


(2) ensure that each applicant’s transaction 12


with the agency cannot be completed until the appli-13


cant has indicated whether the applicant wishes to 14


register to vote or declines to register to vote in elec-15


tions for Federal office held in the State; and 16


(3) for each individual who wishes to register to 17


vote, transmit that individual’s information in ac-18


cordance with subsection (b)(3). 19


(d) REQUIRED AVAILABILITY OF AUTOMATIC REG-20


ISTRATION OPPORTUNITY WITH EACH APPLICATION FOR 21


SERVICE OR ASSISTANCE.—Each contributing agency 22


shall offer each individual, with each application for serv-23


ice or assistance, and with each related recertification, re-24


newal, or change of address, or in the case of an institu-25
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tion of higher education, with each registration of a stu-1


dent for enrollment in a course of study, the opportunity 2


to register to vote as prescribed by this section without 3


regard to whether the individual previously declined a reg-4


istration opportunity. 5


(e) CONTRIBUTING AGENCIES.— 6


(1) STATE AGENCIES.—In each State, each of 7


the following agencies shall be treated as a contrib-8


uting agency: 9


(A) Each agency in a State that is re-10


quired by Federal law to provide voter registra-11


tion services, including the State motor vehicle 12


authority and other voter registration agencies 13


under the National Voter Registration Act of 14


1993. 15


(B) Each agency in a State that admin-16


isters a program pursuant to title III of the So-17


cial Security Act (42 U.S.C. 501 et seq.), title 18


XIX of the Social Security Act (42 U.S.C. 1396 19


et seq.), or the Patient Protection and Afford-20


able Care Act (Public Law 111–148). 21


(C) Each State agency primarily respon-22


sible for regulating the private possession of 23


firearms. 24







62 


•HR 1 EH


(D) Each State agency primarily respon-1


sible for maintaining identifying information for 2


students enrolled at public secondary schools, 3


including, where applicable, the State agency 4


responsible for maintaining the education data 5


system described in section 6201(e)(2) of the 6


America COMPETES Act (20 U.S.C. 7


9871(e)(2)). 8


(E) In the case of a State in which an in-9


dividual disenfranchised by a criminal convic-10


tion may become eligible to vote upon comple-11


tion of a criminal sentence or any part thereof, 12


or upon formal restoration of rights, the State 13


agency responsible for administering that sen-14


tence, or part thereof, or that restoration of 15


rights. 16


(F) Any other agency of the State which is 17


designated by the State as a contributing agen-18


cy. 19


(2) FEDERAL AGENCIES.—In each State, each 20


of the following agencies of the Federal Government 21


shall be treated as a contributing agency with re-22


spect to individuals who are residents of that State 23


(except as provided in subparagraph (C)): 24
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(A) The Social Security Administration, 1


the Department of Veterans Affairs, the De-2


fense Manpower Data Center of the Depart-3


ment of Defense, the Employee and Training 4


Administration of the Department of Labor, 5


and the Center for Medicare & Medicaid Serv-6


ices of the Department of Health and Human 7


Services. 8


(B) The Bureau of Citizenship and Immi-9


gration Services, but only with respect to indi-10


viduals who have completed the naturalization 11


process. 12


(C) In the case of an individual who is a 13


resident of a State in which an individual 14


disenfranchised by a criminal conviction under 15


Federal law may become eligible to vote upon 16


completion of a criminal sentence or any part 17


thereof, or upon formal restoration of rights, 18


the Federal agency responsible for admin-19


istering that sentence or part thereof (without 20


regard to whether the agency is located in the 21


same State in which the individual is a resi-22


dent), but only with respect to individuals who 23


have completed the criminal sentence or any 24


part thereof. 25
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(D) Any other agency of the Federal Gov-1


ernment which the State designates as a con-2


tributing agency, but only if the State and the 3


head of the agency determine that the agency 4


collects information sufficient to carry out the 5


responsibilities of a contributing agency under 6


this section. 7


(3) PUBLICATION.—Not later than 180 days 8


prior to the date of each election for Federal office 9


held in the State, the chief State election official 10


shall publish on the public website of the official an 11


updated list of all contributing agencies in that 12


State. 13


(4) PUBLIC EDUCATION.—The chief State elec-14


tion official of each State, in collaboration with each 15


contributing agency, shall take appropriate measures 16


to educate the public about voter registration under 17


this section. 18


(f) INSTITUTIONS OF HIGHER EDUCATION.— 19


(1) IN GENERAL.—Each covered institution of 20


higher education shall be treated as a contributing 21


agency in the State in which the institution is lo-22


cated with respect to in-State students. 23


(2) PROCEDURES.— 24
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(A) IN GENERAL.—Notwithstanding sec-1


tion 444 of the General Education Provisions 2


Act (20 U.S.C. 1232g; commonly referred to as 3


the ’Family Educational Rights and Privacy 4


Act of 1974’’) or any other provision of law, 5


each covered institution of higher education 6


shall comply with the requirements of sub-7


section (b) with respect to each in-State stu-8


dent. 9


(B) RULES FOR COMPLIANCE.—In com-10


plying with the requirements described in sub-11


paragraph (A), the institution— 12


(i) may use information provided in 13


the Free Application for Federal Student 14


Aid described in section 483 of the Higher 15


Education Act of 1965 (20 U.S.C. 1090) 16


to collect information described in para-17


graph (3) of such subsection for purposes 18


of transmitting such information to the ap-19


propriate State election official pursuant to 20


such paragraph; and 21


(ii) shall not be required to prevent or 22


delay students from enrolling in a course 23


of study or otherwise impede the comple-24


tion of the enrollment process; and (iii) 25
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shall not withhold, delay, or impede the 1


provision of Federal financial aid provided 2


under title IV of the Higher Education Act 3


of 1965. 4


(C) CLARIFICATION.—Nothing in this part 5


may be construed to require an institution of 6


higher education to request each student to af-7


firm whether or not the student is a United 8


States citizen or otherwise collect information 9


with respect to citizenship. 10


(3) DEFINITIONS.— 11


(A) COVERED INSTITUTION OF HIGHER 12


EDUCATION.—In this section, the term ‘‘covered 13


institution of higher education’’ means an insti-14


tution of higher education that— 15


(i) has a program participation agree-16


ment in effect with the Secretary of Edu-17


cation under section 487 of the Higher 18


Education Act of 1965 (20 U.S.C. 1094); 19


(ii) in its normal course of operations, 20


requests each in-State student enrolling in 21


the institution to affirm whether or not the 22


student is a United States citizen; and 23


(iii) is located in a State to which sec-24


tion 4(b)(1) of the National Voter Reg-25
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istration Act of 1993 (52 U.S.C. 1


20503(b)(1)) does not apply. 2


(B) IN-STATE STUDENT.—In this section, 3


the term ‘‘in-State student’’— 4


(i) means a student enrolled in a cov-5


ered institution of higher education who, 6


for purposes related to in-State tuition, fi-7


nancial aid eligibility, or other similar pur-8


poses, resides in the State; and 9


(ii) includes a student described in 10


clause (i) who is enrolled in a program of 11


distance education, as defined in section 12


103 of the Higher Education Act of 1965 13


(20 U.S.C. 1003). 14


SEC. 1014. ONE-TIME CONTRIBUTING AGENCY ASSISTANCE 15


IN REGISTRATION OF ELIGIBLE VOTERS IN 16


EXISTING RECORDS. 17


(a) INITIAL TRANSMITTAL OF INFORMATION.—For 18


each individual already listed in a contributing agency’s 19


records as of the date of enactment of this Act, and for 20


whom the agency has the information listed in section 21


1013(b)(3), the agency shall promptly transmit that infor-22


mation to the appropriate State election official in accord-23


ance with section 1013(b)(3) not later than the effective 24


date described in section 1021(a). 25
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(b) TRANSITION.—For each individual listed in a con-1


tributing agency’s records as of the effective date de-2


scribed in section 1021(a) (but who was not listed in a 3


contributing agency’s records as of the date of enactment 4


of this Act), and for whom the agency has the information 5


listed in section 1013(b)(3), the Agency shall promptly 6


transmit that information to the appropriate State election 7


official in accordance with section 1013(b)(3) not later 8


than 6 months after the effective date described in section 9


1021(a). 10


SEC. 1015. VOTER PROTECTION AND SECURITY IN AUTO-11


MATIC REGISTRATION. 12


(a) PROTECTIONS FOR ERRORS IN REGISTRATION.— 13


An individual shall not be prosecuted under any Federal 14


or State law, adversely affected in any civil adjudication 15


concerning immigration status or naturalization, or sub-16


ject to an allegation in any legal proceeding that the indi-17


vidual is not a citizen of the United States on any of the 18


following grounds: 19


(1) The individual notified an election office of 20


the individual’s automatic registration to vote under 21


this part. 22


(2) The individual is not eligible to vote in elec-23


tions for Federal office but was automatically reg-24


istered to vote under this part. 25
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(3) The individual was automatically registered 1


to vote under this part at an incorrect address. 2


(4) The individual declined the opportunity to 3


register to vote or did not make an affirmation of 4


citizenship, including through automatic registration, 5


under this part. 6


(b) LIMITS ON USE OF AUTOMATIC REGISTRA-7


TION.—The automatic registration of any individual or the 8


fact that an individual declined the opportunity to register 9


to vote or did not make an affirmation of citizenship (in-10


cluding through automatic registration) under this part 11


may not be used as evidence against that individual in any 12


State or Federal law enforcement proceeding, and an indi-13


vidual’s lack of knowledge or willfulness of such registra-14


tion may be demonstrated by the individual’s testimony 15


alone. 16


(c) PROTECTION OF ELECTION INTEGRITY.—Noth-17


ing in subsections (a) or (b) may be construed to prohibit 18


or restrict any action under color of law against an indi-19


vidual who— 20


(1) knowingly and willfully makes a false state-21


ment to effectuate or perpetuate automatic voter 22


registration by any individual; or 23


(2) casts a ballot knowingly and willfully in vio-24


lation of State law or the laws of the United States. 25
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(d) CONTRIBUTING AGENCIES’ PROTECTION OF IN-1


FORMATION.—Nothing in this part authorizes a contrib-2


uting agency to collect, retain, transmit, or publicly dis-3


close any of the following: 4


(1) An individual’s decision to decline to reg-5


ister to vote or not to register to vote. 6


(2) An individual’s decision not to affirm his or 7


her citizenship. 8


(3) Any information that a contributing agency 9


transmits pursuant to section 1013(b)(3), except in 10


pursuing the agency’s ordinary course of business. 11


(e) ELECTION OFFICIALS’ PROTECTION OF INFOR-12


MATION.— 13


(1) PUBLIC DISCLOSURE PROHIBITED.— 14


(A) IN GENERAL.—Subject to subpara-15


graph (B), with respect to any individual for 16


whom any State election official receives infor-17


mation from a contributing agency, the State 18


election officials shall not publicly disclose any 19


of the following: 20


(i) The identity of the contributing 21


agency. 22


(ii) Any information not necessary to 23


voter registration. 24
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(iii) Any voter information otherwise 1


shielded from disclosure under State law or 2


section 8(a) of the National Voter Reg-3


istration Act of 1993 (52 U.S.C. 4


20507(a)). 5


(iv) Any portion of the individual’s so-6


cial security number. 7


(v) Any portion of the individual’s 8


motor vehicle driver’s license number. 9


(vi) The individual’s signature. 10


(vii) The individual’s telephone num-11


ber. 12


(viii) The individual’s email address. 13


(B) SPECIAL RULE FOR INDIVIDUALS REG-14


ISTERED TO VOTE.—With respect to any indi-15


vidual for whom any State election official re-16


ceives information from a contributing agency 17


and who, on the basis of such information, is 18


registered to vote in the State under this part, 19


the State election officials shall not publicly dis-20


close any of the following: 21


(i) The identity of the contributing 22


agency. 23


(ii) Any information not necessary to 24


voter registration. 25
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(iii) Any voter information otherwise 1


shielded from disclosure under State law or 2


section 8(a) of the National Voter Reg-3


istration Act of 1993 (52 U.S.C. 4


20507(a)). 5


(iv) Any portion of the individual’s so-6


cial security number. 7


(v) Any portion of the individual’s 8


motor vehicle driver’s license number. 9


(vi) The individual’s signature. 10


(2) VOTER RECORD CHANGES.—Each State 11


shall maintain for at least 2 years and shall make 12


available for public inspection (and, where available, 13


photocopying at a reasonable cost), including in elec-14


tronic form and through electronic methods, all 15


records of changes to voter records, including remov-16


als, the reasons for removals, and updates. 17


(3) DATABASE MANAGEMENT STANDARDS.— 18


The Director of the National Institute of Standards 19


and Technology shall, after providing the public with 20


notice and the opportunity to comment— 21


(A) establish standards governing the com-22


parison of data for voter registration list main-23


tenance purposes, identifying as part of such 24


standards the specific data elements, the 25
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matching rules used, and how a State may use 1


the data to determine and deem that an indi-2


vidual is ineligible under State law to vote in an 3


election, or to deem a record to be a duplicate 4


or outdated; 5


(B) ensure that the standards developed 6


pursuant to this paragraph are uniform and 7


nondiscriminatory and are applied in a uniform 8


and nondiscriminatory manner; and 9


(C) not later than 45 days after the dead-10


line for public notice and comment, publish the 11


standards developed pursuant to this paragraph 12


on the Director’s website and make those 13


standards available in written form upon re-14


quest. 15


(4) SECURITY POLICY.—The Director of the 16


National Institute of Standards and Technology 17


shall, after providing the public with notice and the 18


opportunity to comment, publish privacy and secu-19


rity standards for voter registration information not 20


later than 45 days after the deadline for public no-21


tice and comment. The standards shall require the 22


chief State election official of each State to adopt a 23


policy that shall specify— 24
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(A) each class of users who shall have au-1


thorized access to the computerized statewide 2


voter registration list, specifying for each class 3


the permission and levels of access to be grant-4


ed, and setting forth other safeguards to pro-5


tect the privacy, security, and accuracy of the 6


information on the list; and 7


(B) security safeguards to protect personal 8


information transmitted through the informa-9


tion transmittal processes of section 1013 or 10


section 1014, the online system used pursuant 11


to section 1017, any telephone interface, the 12


maintenance of the voter registration database, 13


and any audit procedure to track access to the 14


system. 15


(5) STATE COMPLIANCE WITH NATIONAL 16


STANDARDS.— 17


(A) CERTIFICATION.—The chief executive 18


officer of the State shall annually file with the 19


Election Assistance Commission a statement 20


certifying to the Director of the National Insti-21


tute of Standards and Technology that the 22


State is in compliance with the standards re-23


ferred to in paragraphs (3) and (4). A State 24


may meet the requirement of the previous sen-25
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tence by filing with the Commission a statement 1


which reads as follows: ‘‘lllll hereby 2


certifies that it is in compliance with the stand-3


ards referred to in paragraphs (3) and (4) of 4


section 1015(e) of the Automatic Voter Reg-5


istration Act of 2021.’’ (with the blank to be 6


filled in with the name of the State involved). 7


(B) PUBLICATION OF POLICIES AND PRO-8


CEDURES.—The chief State election official of a 9


State shall publish on the official’s website the 10


policies and procedures established under this 11


section, and shall make those policies and pro-12


cedures available in written form upon public 13


request. 14


(C) FUNDING DEPENDENT ON CERTIFI-15


CATION.—If a State does not timely file the cer-16


tification required under this paragraph, it shall 17


not receive any payment under this part for the 18


upcoming fiscal year. 19


(D) COMPLIANCE OF STATES THAT RE-20


QUIRE CHANGES TO STATE LAW.—In the case 21


of a State that requires State legislation to 22


carry out an activity covered by any certifi-23


cation submitted under this paragraph, for a 24


period of not more than 2 years the State shall 25
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be permitted to make the certification notwith-1


standing that the legislation has not been en-2


acted at the time the certification is submitted, 3


and such State shall submit an additional cer-4


tification once such legislation is enacted. 5


(f) RESTRICTIONS ON USE OF INFORMATION.—No 6


person acting under color of law may discriminate against 7


any individual based on, or use for any purpose other than 8


voter registration, election administration, or enforcement 9


relating to election crimes, any of the following: 10


(1) Voter registration records. 11


(2) An individual’s declination to register to 12


vote or complete an affirmation of citizenship under 13


section 1013(b). 14


(3) An individual’s voter registration status. 15


(g) PROHIBITION ON THE USE OF VOTER REGISTRA-16


TION INFORMATION FOR COMMERCIAL PURPOSES.—In-17


formation collected under this part shall not be used for 18


commercial purposes. Nothing in this subsection may be 19


construed to prohibit the transmission, exchange, or dis-20


semination of information for political purposes, including 21


the support of campaigns for election for Federal, State, 22


or local public office or the activities of political commit-23


tees (including committees of political parties) under the 24


Federal Election Campaign Act of 1971. 25
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SEC. 1016. REGISTRATION PORTABILITY AND CORRECTION. 1


(a) CORRECTING REGISTRATION INFORMATION AT 2


POLLING PLACE.—Notwithstanding section 302(a) of the 3


Help America Vote Act of 2002 (52 U.S.C. 21082(a)), if 4


an individual is registered to vote in elections for Federal 5


office held in a State, the appropriate election official at 6


the polling place for any such election (including a location 7


used as a polling place on a date other than the date of 8


the election) shall permit the individual to— 9


(1) update the individual’s address for purposes 10


of the records of the election official; 11


(2) correct any incorrect information relating to 12


the individual, including the individual’s name and 13


political party affiliation, in the records of the elec-14


tion official; and 15


(3) cast a ballot in the election on the basis of 16


the updated address or corrected information, and to 17


have the ballot treated as a regular ballot and not 18


as a provisional ballot under section 302(a) of such 19


Act. 20


(b) UPDATES TO COMPUTERIZED STATEWIDE VOTER 21


REGISTRATION LISTS.—If an election official at the poll-22


ing place receives an updated address or corrected infor-23


mation from an individual under subsection (a), the offi-24


cial shall ensure that the address or information is 25


promptly entered into the computerized statewide voter 26
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registration list in accordance with section 1


303(a)(1)(A)(vi) of the Help America Vote Act of 2002 2


(52 U.S.C. 21083(a)(1)(A)(vi)). 3


SEC. 1017. PAYMENTS AND GRANTS. 4


(a) IN GENERAL.—The Election Assistance Commis-5


sion shall make grants to each eligible State to assist the 6


State in implementing the requirements of this part (or, 7


in the case of an exempt State, in implementing its exist-8


ing automatic voter registration program). 9


(b) ELIGIBILITY; APPLICATION.—A State is eligible 10


to receive a grant under this section if the State submits 11


to the Commission, at such time and in such form as the 12


Commission may require, an application containing— 13


(1) a description of the activities the State will 14


carry out with the grant; 15


(2) an assurance that the State shall carry out 16


such activities without partisan bias and without 17


promoting any particular point of view regarding 18


any issue; and 19


(3) such other information and assurances as 20


the Commission may require. 21


(c) AMOUNT OF GRANT; PRIORITIES.—The Commis-22


sion shall determine the amount of a grant made to an 23


eligible State under this section. In determining the 24


amounts of the grants, the Commission shall give priority 25
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to providing funds for those activities which are most like-1


ly to accelerate compliance with the requirements of this 2


part (or, in the case of an exempt State, which are most 3


likely to enhance the ability of the State to automatically 4


register individuals to vote through its existing automatic 5


voter registration program), including— 6


(1) investments supporting electronic informa-7


tion transfer, including electronic collection and 8


transfer of signatures, between contributing agencies 9


and the appropriate State election officials; 10


(2) updates to online or electronic voter reg-11


istration systems already operating as of the date of 12


the enactment of this Act; 13


(3) introduction of online voter registration sys-14


tems in jurisdictions in which those systems did not 15


previously exist; and 16


(4) public education on the availability of new 17


methods of registering to vote, updating registration, 18


and correcting registration. 19


(d) AUTHORIZATION OF APPROPRIATIONS.— 20


(1) AUTHORIZATION.—There are authorized to 21


be appropriated to carry out this section— 22


(A) $500,000,000 for fiscal year 2021; and 23


(B) such sums as may be necessary for 24


each succeeding fiscal year. 25
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(2) CONTINUING AVAILABILITY OF FUNDS.— 1


Any amounts appropriated pursuant to the authority 2


of this subsection shall remain available without fis-3


cal year limitation until expended. 4


SEC. 1018. TREATMENT OF EXEMPT STATES. 5


(a) WAIVER OF REQUIREMENTS.—Except as pro-6


vided in subsection (b), this part does not apply with re-7


spect to an exempt State. 8


(b) EXCEPTIONS.—The following provisions of this 9


part apply with respect to an exempt State: 10


(1) section 1016 (relating to registration port-11


ability and correction). 12


(2) section 1017 (relating to payments and 13


grants). 14


(3) Section 1019(e) (relating to enforcement). 15


(4) Section 1019(f) (relating to relation to 16


other laws). 17


SEC. 1019. MISCELLANEOUS PROVISIONS. 18


(a) ACCESSIBILITY OF REGISTRATION SERVICES.— 19


Each contributing agency shall ensure that the services 20


it provides under this part are made available to individ-21


uals with disabilities to the same extent as services are 22


made available to all other individuals. 23


(b) TRANSMISSION THROUGH SECURE THIRD PARTY 24


PERMITTED.—Nothing in this part shall be construed to 25
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prevent a contributing agency from contracting with a 1


third party to assist the agency in meeting the information 2


transmittal requirements of this part, so long as the data 3


transmittal complies with the applicable requirements of 4


this part, including the privacy and security provisions of 5


section 1015. 6


(c) NONPARTISAN, NONDISCRIMINATORY PROVISION 7


OF SERVICES.—The services made available by contrib-8


uting agencies under this part and by the State under sec-9


tions 1015 and 1016 shall be made in a manner consistent 10


with paragraphs (4), (5), and (6)(C) of section 7(a) of 11


the National Voter Registration Act of 1993 (52 U.S.C. 12


20506(a)). 13


(d) NOTICES.—Each State may send notices under 14


this part via electronic mail if the individual has provided 15


an electronic mail address and consented to electronic mail 16


communications for election-related materials. All notices 17


sent pursuant to this part that require a response must 18


offer the individual notified the opportunity to respond at 19


no cost to the individual. 20


(e) ENFORCEMENT.—Section 11 of the National 21


Voter Registration Act of 1993 (52 U.S.C. 20510), relat-22


ing to civil enforcement and the availability of private 23


rights of action, shall apply with respect to this part in 24


the same manner as such section applies to such Act. 25
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(f) RELATION TO OTHER LAWS.—Except as pro-1


vided, nothing in this part may be construed to authorize 2


or require conduct prohibited under, or to supersede, re-3


strict, or limit the application of any of the following: 4


(1) The Voting Rights Act of 1965 (52 U.S.C. 5


10301 et seq.). 6


(2) The Uniformed and Overseas Citizens Ab-7


sentee Voting Act (52 U.S.C. 20301 et seq.). 8


(3) The National Voter Registration Act of 9


1993 (52 U.S.C. 20501 et seq.). 10


(4) The Help America Vote Act of 2002 (52 11


U.S.C. 20901 et seq.). 12


SEC. 1020. DEFINITIONS. 13


In this part, the following definitions apply: 14


(1) The term ‘‘chief State election official’’ 15


means, with respect to a State, the individual des-16


ignated by the State under section 10 of the Na-17


tional Voter Registration Act of 1993 (52 U.S.C. 18


20509) to be responsible for coordination of the 19


State’s responsibilities under such Act. 20


(2) The term ‘‘Commission’’ means the Election 21


Assistance Commission. 22


(3) The term ‘‘exempt State’’ means a State 23


which, under law which is in effect continuously on 24


and after the date of the enactment of this Act, op-25
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erates an automatic voter registration program 1


under which an individual is automatically registered 2


to vote in elections for Federal office in the State if 3


the individual provides the motor vehicle authority of 4


the State (or, in the case of a State in which an in-5


dividual is automatically registered to vote at the 6


time the individual applies for benefits or services 7


with a Permanent Dividend Fund of the State, pro-8


vides the appropriate official of such Fund) with 9


such identifying information as the State may re-10


quire. 11


(4) The term ‘‘State’’ means each of the several 12


States, the District of Columbia, the Commonwealth 13


of Puerto Rico, the United States Virgin Islands, 14


Guam, American Samoa, and the Commonwealth of 15


the Northern Mariana Islands. 16


SEC. 1021. EFFECTIVE DATE. 17


(a) IN GENERAL.—Except as provided in subsection 18


(b), this part and the amendments made by this part shall 19


apply with respect to a State beginning January 1, 2023. 20


(b) WAIVER.—Subject to the approval of the Com-21


mission, if a State certifies to the Commission that the 22


State will not meet the deadline referred to in subsection 23


(a) because of extraordinary circumstances and includes 24


in the certification the reasons for the failure to meet the 25
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deadline, subsection (a) shall apply to the State as if the 1


reference in such subsection to ‘‘January 1, 2023’’ were 2


a reference to ‘‘January 1, 2025’’. 3


PART 3—SAME DAY VOTER REGISTRATION 4


SEC. 1031. SAME DAY REGISTRATION. 5


(a) IN GENERAL.—Title III of the Help America 6


Vote Act of 2002 (52 U.S.C. 21081 et seq.) is amended— 7


(1) by redesignating sections 304 and 305 as 8


sections 305 and 306; and 9


(2) by inserting after section 303 the following 10


new section: 11


‘‘SEC. 304. SAME DAY REGISTRATION. 12


‘‘(a) IN GENERAL.— 13


‘‘(1) REGISTRATION.—Each State shall permit 14


any eligible individual on the day of a Federal elec-15


tion and on any day when voting, including early 16


voting, is permitted for a Federal election— 17


‘‘(A) to register to vote in such election at 18


the polling place using a form that meets the 19


requirements under section 9(b) of the National 20


Voter Registration Act of 1993 (or, if the indi-21


vidual is already registered to vote, to revise 22


any of the individual’s voter registration infor-23


mation); and 24


‘‘(B) to cast a vote in such election. 25
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‘‘(2) EXCEPTION.—The requirements under 1


paragraph (1) shall not apply to a State in which, 2


under a State law in effect continuously on and after 3


the date of the enactment of this section, there is no 4


voter registration requirement for individuals in the 5


State with respect to elections for Federal office. 6


‘‘(b) ELIGIBLE INDIVIDUAL.—For purposes of this 7


section, the term ‘eligible individual’ means, with respect 8


to any election for Federal office, an individual who is oth-9


erwise qualified to vote in that election. 10


‘‘(c) ENSURING AVAILABILITY OF FORMS.—The 11


State shall ensure that each polling place has copies of 12


any forms an individual may be required to complete in 13


order to register to vote or revise the individual’s voter 14


registration information under this section. 15


‘‘(d) EFFECTIVE DATE.—Each State shall be re-16


quired to comply with the requirements of subsection (a) 17


for the regularly scheduled general election for Federal of-18


fice occurring in November 2022 and for any subsequent 19


election for Federal office.’’. 20


(b) CONFORMING AMENDMENT RELATING TO EN-21


FORCEMENT.—Section 401 of such Act (52 U.S.C. 21111) 22


is amended by striking ‘‘sections 301, 302, and 303’’ and 23


inserting ‘‘subtitle A of title III’’. 24
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(c) CLERICAL AMENDMENT.—The table of contents 1


of such Act is amended— 2


(1) by redesignating the items relating to sec-3


tions 304 and 305 as relating to sections 305 and 4


306; and 5


(2) by inserting after the item relating to sec-6


tion 303 the following new item: 7


‘‘Sec. 304. Same day registration.’’. 


PART 4—CONDITIONS ON REMOVAL ON BASIS OF 8


INTERSTATE CROSS-CHECKS 9


SEC. 1041. CONDITIONS ON REMOVAL OF REGISTRANTS 10


FROM OFFICIAL LIST OF ELIGIBLE VOTERS 11


ON BASIS OF INTERSTATE CROSS-CHECKS. 12


(a) MINIMUM INFORMATION REQUIRED FOR RE-13


MOVAL UNDER CROSS-CHECK.—Section 8(c)(2) of the 14


National Voter Registration Act of 1993 (52 U.S.C. 15


20507(c))(2)) is amended— 16


(1) by redesignating subparagraph (B) as sub-17


paragraph (D); and 18


(2) by inserting after subparagraph (A) the fol-19


lowing new subparagraphs: 20


‘‘(B) To the extent that the program carried out by 21


a State under subparagraph (A) to systematically remove 22


the names of ineligible voters from the official lists of eligi-23


ble voters uses information obtained in an interstate cross- 24


check, in addition to any other conditions imposed under 25
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this Act on the authority of the State to remove the name 1


of the voter from such a list, the State may not remove 2


the name of the voter from such a list unless— 3


‘‘(i) the State obtained the voter’s full name 4


(including the voter’s middle name, if any) and date 5


of birth, and the last 4 digits of the voter’s social 6


security number, in the interstate cross-check; or 7


‘‘(ii) the State obtained documentation from the 8


ERIC system that the voter is no longer a resident 9


of the State. 10


‘‘(C) In this paragraph— 11


‘‘(i) the term ‘interstate cross-check’ means the 12


transmission of information from an election official 13


in one State to an election official of another State; 14


and 15


‘‘(ii) the term ‘ERIC system’ means the system 16


operated by the Electronic Registration Information 17


Center to share voter registration information and 18


voter identification information among participating 19


States.’’. 20


(b) REQUIRING COMPLETION OF CROSS-CHECKS 21


NOT LATER THAN 6 MONTHS PRIOR TO ELECTION.— 22


Subparagraph (A) of section 8(c)(2) of such Act (52 23


U.S.C. 20507(c)(2)) is amended by striking ‘‘not later 24


than 90 days’’ and inserting the following: ‘‘not later than 25
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90 days (or, in the case of a program in which the State 1


uses interstate cross-checks, not later than 6 months)’’. 2


(c) CONFORMING AMENDMENT.—Subparagraph (D) 3


of section 8(c)(2) of such Act (52 U.S.C. 20507(c)(2)), 4


as redesignated by subsection (a)(1), is amended by strik-5


ing ‘‘Subparagraph (A)’’ and inserting ‘‘This paragraph’’. 6


(d) EFFECTIVE DATE.—The amendments made by 7


this Act shall apply with respect to elections held on or 8


after the expiration of the 6-month period which begins 9


on the date of the enactment of this Act. 10


PART 5—OTHER INITIATIVES TO PROMOTE 11


VOTER REGISTRATION 12


SEC. 1051. ANNUAL REPORTS ON VOTER REGISTRATION 13


STATISTICS. 14


(a) ANNUAL REPORT.—Not later than 90 days after 15


the end of each year, each State shall submit to the Elec-16


tion Assistance Commission and Congress a report con-17


taining the following categories of information for the 18


year: 19


(1) The number of individuals who were reg-20


istered under part 2. 21


(2) The number of voter registration applica-22


tion forms completed by individuals that were trans-23


mitted by motor vehicle authorities in the State 24


(pursuant to section 5(d) of the National Voter Reg-25
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istration Act of 1993) and voter registration agen-1


cies in the State (as designated under section 7 of 2


such Act) to the chief State election official of the 3


State, broken down by each such authority and 4


agency. 5


(3) The number of such individuals whose voter 6


registration application forms were accepted and 7


who were registered to vote in the State and the 8


number of such individuals whose forms were re-9


jected and who were not registered to vote in the 10


State, broken down by each such authority and 11


agency. 12


(4) The number of change of address forms and 13


other forms of information indicating that an indi-14


vidual’s identifying information has been changed 15


that were transmitted by such motor vehicle authori-16


ties and voter registration agencies to the chief State 17


election official of the State, broken down by each 18


such authority and agency and the type of form 19


transmitted. 20


(5) The number of individuals on the statewide 21


computerized voter registration list (as established 22


and maintained under section 303 of the Help 23


America Vote Act of 2002) whose voter registration 24


information was revised by the chief State election 25
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official as a result of the forms transmitted to the 1


official by such motor vehicle authorities and voter 2


registration agencies (as described in paragraph 3


(3)), broken down by each such authority and agen-4


cy and the type of form transmitted. 5


(6) The number of individuals who requested 6


the chief State election official to revise voter reg-7


istration information on such list, and the number of 8


individuals whose information was revised as a result 9


of such a request. 10


(7) The number of individuals who were purged 11


from the official voter registration list or moved to 12


inactive status, broken down by the reason for those 13


actions, including the method used for identifying 14


those voters. 15


(b) BREAKDOWN OF INFORMATION.—In preparing 16


the report under this section, the State shall, for each cat-17


egory of information described in subsection (a), include 18


a breakdown by race, ethnicity, age, and gender of the 19


individuals whose information is included in the category, 20


to the extent that information on the race, ethnicity, age, 21


and gender of such individuals is available to the State. 22


(c) CONFIDENTIALITY OF INFORMATION.—In pre-23


paring and submitting a report under this section, the 24


chief State election official shall ensure that no informa-25
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tion regarding the identification of any individual is re-1


vealed. 2


(d) STATE DEFINED.—In this section, a ‘‘State’’ in-3


cludes the District of Columbia, the Commonwealth of 4


Puerto Rico, the United States Virgin Islands, Guam, 5


American Samoa, and the Commonwealth of the Northern 6


Mariana Islands, but does not include any State in which, 7


under a State law in effect continuously on and after the 8


date of the enactment of this Act, there is no voter reg-9


istration requirement for individuals in the State with re-10


spect to elections for Federal office. 11


SEC. 1052. ENSURING PRE-ELECTION REGISTRATION DEAD-12


LINES ARE CONSISTENT WITH TIMING OF 13


LEGAL PUBLIC HOLIDAYS. 14


(a) IN GENERAL.—Section 8(a)(1) of the National 15


Voter Registration Act of 1993 (52 U.S.C. 20507(a)(1)) 16


is amended by striking ‘‘30 days’’ each place it appears 17


and inserting ‘‘28 days’’. 18


(b) EFFECTIVE DATE.—The amendment made by 19


subsection (a) shall apply with respect to elections held 20


in 2022 or any succeeding year. 21
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SEC. 1053. USE OF POSTAL SERVICE HARD COPY CHANGE 1


OF ADDRESS FORM TO REMIND INDIVIDUALS 2


TO UPDATE VOTER REGISTRATION. 3


(a) IN GENERAL.—Not later than 1 year after the 4


date of the enactment of this Act, the Postmaster General 5


shall modify any hard copy change of address form used 6


by the United States Postal Service so that such form con-7


tains a reminder that any individual using such form 8


should update the individual’s voter registration as a re-9


sult of any change in address. 10


(b) APPLICATION.—The requirement in subsection 11


(a) shall not apply to any electronic version of a change 12


of address form used by the United States Postal Service. 13


SEC. 1054. GRANTS TO STATES FOR ACTIVITIES TO EN-14


COURAGE INVOLVEMENT OF MINORS IN 15


ELECTION ACTIVITIES. 16


(a) GRANTS.— 17


(1) IN GENERAL.—The Election Assistance 18


Commission (hereafter in this section referred to as 19


the ‘‘Commission’’) shall make grants to eligible 20


States to enable such States to carry out a plan to 21


increase the involvement of individuals under 18 22


years of age in public election activities in the State. 23


(2) CONTENTS OF PLANS.—A State’s plan 24


under this subsection shall include— 25
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(A) methods to promote the use of the pre- 1


registration process implemented under section 2


8A of the National Voter Registration Act of 3


1993 (as added by section 2(a)); 4


(B) modifications to the curriculum of sec-5


ondary schools in the State to promote civic en-6


gagement; and 7


(C) such other activities to encourage the 8


involvement of young people in the electoral 9


process as the State considers appropriate. 10


(b) ELIGIBILITY.—A State is eligible to receive a 11


grant under this section if the State submits to the Com-12


mission, at such time and in such form as the Commission 13


may require, an application containing— 14


(1) a description of the State’s plan under sub-15


section (a); 16


(2) a description of the performance measures 17


and targets the State will use to determine its suc-18


cess in carrying out the plan; and 19


(3) such other information and assurances as 20


the Commission may require. 21


(c) PERIOD OF GRANT; REPORT.— 22


(1) PERIOD OF GRANT.—A State receiving a 23


grant under this section shall use the funds provided 24
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by the grant over a 2-year period agreed to between 1


the State and the Commission. 2


(2) REPORT.—Not later than 6 months after 3


the end of the 2-year period agreed to under para-4


graph (1), the State shall submit to the Commission 5


a report on the activities the State carried out with 6


the funds provided by the grant, and shall include 7


in the report an analysis of the extent to which the 8


State met the performance measures and targets in-9


cluded in its application under subsection (b)(2). 10


(d) STATE DEFINED.—In this section, the term 11


‘‘State’’ means each of the several States and the District 12


of Columbia. 13


(e) AUTHORIZATION OF APPROPRIATIONS.—There 14


are authorized to be appropriated for grants under this 15


section $25,000,000, to remain available until expended. 16


SEC. 1055. PERMISSION TO PLACE EXHIBITS. 17


The Secretary of Homeland Security shall implement 18


procedures to allow the chief election officer of a State 19


to provide information about voter registration, including 20


through a display or exhibit, after the conclusion of an 21


administrative naturalization ceremony in that State. 22







95 


•HR 1 EH


SEC. 1056. REQUIRING STATES TO ESTABLISH AND OPER-1


ATE VOTER PRIVACY PROGRAMS. 2


(a) IN GENERAL.—Each State shall establish and op-3


erate a privacy program to enable victims of domestic vio-4


lence, dating violence, stalking, sexual assault, and traf-5


ficking to have personally identifiable information that the 6


State or local election officials maintain with respect to 7


an individual voter registration status for purposes of elec-8


tions for Federal office in the State, including addresses, 9


be kept confidential. 10


(b) NOTICE.—Each State shall notify residents of 11


that State of the information that State and local election 12


officials maintain with respect to an individual voter reg-13


istration status for purposes of elections for Federal office 14


in the State, how that information is shared or sold and 15


with whom, what information is automatically kept con-16


fidential, what information is needed to access voter infor-17


mation online, and the privacy programs that are avail-18


able. 19


(c) PUBLIC AVAILABILITY.—Each State shall make 20


information about the program established under sub-21


section (a) available on a publicly accessible website. 22


(d) DEFINITIONS.—In this section: 23


(1) The terms ‘‘domestic violence’’, ‘‘stalking’’, 24


‘‘sexual assault’’, and ‘‘dating violence’’ have the 25


meanings given such terms in section 40002 of the 26
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Violence Against Women Act of 1994 (34 U.S.C. 1


12291). 2


(2) The term ‘‘trafficking’’ means an act or 3


practice described in paragraph (11) or (12) of sec-4


tion 103 of the Trafficking Victims Protection Act 5


of 2000 (22 U.S.C. 7102). 6


SEC. 1057. INCLUSION OF VOTER REGISTRATION INFORMA-7


TION WITH CERTAIN LEASES AND VOUCHERS 8


FOR FEDERALLY ASSISTED RENTAL HOUSING 9


AND MORTGAGE APPLICATIONS. 10


(a) DEVELOPMENT OF UNIFORM STATEMENT.—The 11


Director of the Bureau of Consumer Financial Protection, 12


in coordination with the Election Assistance Commission, 13


shall develop a uniform statement designed to provide re-14


cipients of such statement pursuant to this section of how 15


they can register to vote and their voting rights under law. 16


(b) LEASES AND VOUCHERS FOR FEDERALLY AS-17


SISTED RENTAL HOUSING.—The Secretary of Housing 18


and Urban Development shall require— 19


(1) each public housing agency to provide a 20


copy of the uniform statement developed pursuant to 21


subsection (a) to each lessee of a dwelling unit in 22


public housing administered by such agency— 23
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(A) together with the lease for such a 1


dwelling unit, at the same time such lease is 2


provided to the lessee; and 3


(B) together with any income verification 4


form, at the same time such form is provided 5


to the lessee; 6


(2) each public housing agency that administers 7


rental assistance under the Housing Choice Voucher 8


program under section 8(o) of the United States 9


Housing Act of 1937 (42 U.S.C. 1437f(o)), includ-10


ing the program under paragraph (13) of such sec-11


tion 8(o), to provide a copy of the uniform statement 12


developed pursuant to subsection (a) to each assisted 13


family or individual— 14


(A) together with the voucher for such as-15


sistance, at the time such voucher is issued for 16


such family or individual; and 17


(B) together with any income verification 18


form, at the same time such form is provided 19


to the applicant or assisted family or individual; 20


and 21


(3) each owner of a dwelling unit assisted with 22


Federal project-based rental assistance to provide a 23


copy of the uniform statement developed pursuant to 24
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subsection (a) to provide to the lessee of such dwell-1


ing unit— 2


(A) together with the lease for such dwell-3


ing unit, at the same time such form is pro-4


vided to the lessee; and 5


(B) together with any income verification 6


form, at the same time such form is provided 7


to the applicant or tenant; 8


except that the Secretary of Agriculture shall admin-9


ister the requirement under this paragraph with re-10


spect to Federal project-based rental assistance 11


specified in subsection (e)(1)(D). 12


(c) APPLICATIONS FOR RESIDENTIAL MORTGAGE 13


LOANS.—The Director of the Bureau of Consumer Finan-14


cial Protection shall require each creditor that receives an 15


application (within the meaning of such term as used in 16


the Equal Credit Opportunity Act (15 U.S.C. 1691)) for 17


a residential mortgage loan to provide a copy of the uni-18


form statement developed pursuant to subsection (a) in 19


written form to the applicant for such residential mort-20


gage loan, within 5 business days of the date of applica-21


tion. 22


(d) OPTIONAL COMPLETION OF APPLICATION.— 23


Nothing in this section may be construed to require any 24
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individual to complete an application for voter registra-1


tion. 2


(e) DEFINITIONS.—As used in this section: 3


(1) FEDERAL PROJECT-BASED RENTAL ASSIST-4


ANCE.—The term ‘‘Federal project-based rental as-5


sistance’’ means project-based rental assistance pro-6


vided under— 7


(A) section 8 of the United States Housing 8


Act of 1937 (42 U.S.C. 1437f); 9


(B) section 202 of the Housing Act of 10


1959 (12 U.S.C. 1701q); 11


(C) section 811 of the Cranston-Gonzalez 12


National Affordable Housing Act (42 U.S.C. 13


8013); 14


(D) title V of the Housing Act of 1949 (42 15


U.S.C. 1471 et seq.), including voucher assist-16


ance under section 542 of such title (42 U.S.C. 17


1490r); 18


(E) subtitle D of title VIII of the Cran-19


ston-Gonzalez National Affordable Housing Act 20


(42 U.S.C. 12901 et seq.); 21


(F) title II of the Cranston-Gonzalez Na-22


tional Affordable Housing Act (42 U.S.C. 23


12721 et seq.); 24
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(G) the Housing Trust Fund program 1


under section 1338 of the federal Housing En-2


terprises Financial Safety and Soundness Act 3


of 1992 (12 U.S.C. 4588); or 4


(H) subtitle C of title IV of the McKinney- 5


Vento Homeless Assistance Act (42 U.S.C. 6


11381 et seq.). 7


(2) OWNER.—The term ‘‘owner’’ has the mean-8


ing given such term in section 8(f) of the United 9


States Housing Act of 1937 (42 U.S.C. 1437f(f)). 10


(3) PUBLIC HOUSING; PUBLIC HOUSING AGEN-11


CY.—The terms ‘‘public housing’’ and ‘‘public hous-12


ing agency’’ have the meanings given such terms in 13


section 3(b) of the United States Housing Act of 14


1937 (42 U.S.C. 1437a(b)). 15


(4) RESIDENTIAL MORTGAGE LOAN.—The term 16


‘‘residential mortgage loan’’ includes any loan which 17


is secured by a first or subordinate lien on residen-18


tial real property (including individual units of con-19


dominiums and cooperatives) designed principally for 20


the occupancy of from 1- to 4- families. 21


(f) REGULATIONS.—The Secretary of Housing and 22


Urban Development, the Secretary of Agriculture, and the 23


Director of the Consumer Financial Protection Bureau 24







101 


•HR 1 EH


may issue such regulations as may be necessary to carry 1


out this section. 2


PART 6—AVAILABILITY OF HAVA REQUIREMENTS 3


PAYMENTS 4


SEC. 1061. AVAILABILITY OF REQUIREMENTS PAYMENTS 5


UNDER HAVA TO COVER COSTS OF COMPLI-6


ANCE WITH NEW REQUIREMENTS. 7


(a) IN GENERAL.—Section 251(b) of the Help Amer-8


ica Vote Act of 2002 (52 U.S.C. 21001(b)) is amended— 9


(1) in paragraph (1), by striking ‘‘as provided 10


in paragraphs (2) and (3)’’ and inserting ‘‘as other-11


wise provided in this subsection’’; and 12


(2) by adding at the end the following new 13


paragraph: 14


‘‘(4) CERTAIN VOTER REGISTRATION ACTIVI-15


TIES.—A State may use a requirements payment to 16


carry out any of the requirements of the Voter Reg-17


istration Modernization Act of 2021, including the 18


requirements of the National Voter Registration Act 19


of 1993 which are imposed pursuant to the amend-20


ments made to such Act by the Voter Registration 21


Modernization Act of 2021.’’. 22


(b) CONFORMING AMENDMENT.—Section 254(a)(1) 23


of such Act (52 U.S.C. 21004(a)(1)) is amended by strik-24
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ing ‘‘section 251(a)(2)’’ and inserting ‘‘section 1


251(b)(2)’’. 2


(c) EFFECTIVE DATE.—The amendments made by 3


this section shall apply with respect to fiscal year 2022 4


and each succeeding fiscal year. 5


PART 7—PROHIBITING INTERFERENCE WITH 6


VOTER REGISTRATION 7


SEC. 1071. PROHIBITING HINDERING, INTERFERING WITH, 8


OR PREVENTING VOTER REGISTRATION. 9


(a) IN GENERAL.—Chapter 29 of title 18, United 10


States Code is amended by adding at the end the following 11


new section: 12


‘‘§ 612. Hindering, interfering with, or preventing 13


registering to vote 14


‘‘(a) PROHIBITION.—It shall be unlawful for any per-15


son, whether acting under color of law or otherwise, to 16


corruptly hinder, interfere with, or prevent another person 17


from registering to vote or to corruptly hinder, interfere 18


with, or prevent another person from aiding another per-19


son in registering to vote. 20


‘‘(b) ATTEMPT.—Any person who attempts to commit 21


any offense described in subsection (a) shall be subject to 22


the same penalties as those prescribed for the offense that 23


the person attempted to commit. 24
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‘‘(c) PENALTY.—Any person who violates subsection 1


(a) shall be fined under this title, imprisoned not more 2


than 5 years, or both.’’. 3


(b) CLERICAL AMENDMENT.—The table of sections 4


for chapter 29 of title 18, United States Code is amended 5


by adding at the end the following new item: 6


‘‘612. Hindering, interfering with, or preventing registering to vote.’’. 


(c) EFFECTIVE DATE.—The amendments made by 7


this section shall apply with respect to elections held on 8


or after the date of the enactment of this Act, except that 9


no person may be found to have violated section 612 of 10


title 18, United States Code (as added by subsection (a)), 11


on the basis of any act occurring prior to the date of the 12


enactment of this Act. 13


SEC. 1072. ESTABLISHMENT OF BEST PRACTICES. 14


(a) BEST PRACTICES.—Not later than 180 days after 15


the date of the enactment of this Act, the Election Assist-16


ance Commission shall develop and publish recommenda-17


tions for best practices for States to use to deter and pre-18


vent violations of section 612 of title 18, United States 19


Code (as added by section 1071), and section 12 of the 20


National Voter Registration Act of 1993 (52 U.S.C. 21


20511) (relating to the unlawful interference with reg-22


istering to vote, or voting, or attempting to register to vote 23


or vote), including practices to provide for the posting of 24


relevant information at polling places and voter registra-25
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tion agencies under such Act, the training of poll workers 1


and election officials, and relevant educational materials. 2


For purposes of this subsection, the term ‘‘State’’ includes 3


the District of Columbia, the Commonwealth of Puerto 4


Rico, Guam, American Samoa, the United States Virgin 5


Islands, and the Commonwealth of the Northern Mariana 6


Islands. 7


(b) INCLUSION IN VOTER INFORMATION REQUIRE-8


MENTS.—Section 302(b)(2) of the Help America Vote Act 9


of 2002 (52 U.S.C. 21082(b)(2)) is amended— 10


(1) by striking ‘‘and’’ at the end of subpara-11


graph (E); 12


(2) by striking the period at the end of sub-13


paragraph (F) and inserting ‘‘; and’’; and 14


(3) by adding at the end the following new sub-15


paragraph: 16


‘‘(G) information relating to the prohibi-17


tions of section 612 of title 18, United States 18


Code, and section 12 of the National Voter 19


Registration Act of 1993 (52 U.S.C. 20511) 20


(relating to the unlawful interference with reg-21


istering to vote, or voting, or attempting to reg-22


ister to vote or vote), including information on 23


how individuals may report allegations of viola-24


tions of such prohibitions.’’. 25
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PART 8—VOTER REGISTRATION EFFICIENCY ACT 1


SEC. 1081. SHORT TITLE. 2


This part may be cited as the ‘‘Voter Registration 3


Efficiency Act’’. 4


SEC. 1082. REQUIRING APPLICANTS FOR MOTOR VEHICLE 5


DRIVER’S LICENSES IN NEW STATE TO INDI-6


CATE WHETHER STATE SERVES AS RESI-7


DENCE FOR VOTER REGISTRATION PUR-8


POSES. 9


(a) REQUIREMENTS FOR APPLICANTS FOR LI-10


CENSES.—Section 5(d) of the National Voter Registration 11


Act of 1993 (52 U.S.C. 20504(d)) is amended— 12


(1) by striking ‘‘Any change’’ and inserting 13


‘‘(1) Any change’’; and 14


(2) by adding at the end the following new 15


paragraph: 16


‘‘(2)(A) A State motor vehicle authority shall 17


require each individual applying for a motor vehicle 18


driver’s license in the State— 19


‘‘(i) to indicate whether the individual 20


resides in another State or resided in an-21


other State prior to applying for the li-22


cense, and, if so, to identify the State in-23


volved; and 24


‘‘(ii) to indicate whether the individual 25


intends for the State to serve as the indi-26







106 


•HR 1 EH


vidual’s residence for purposes of reg-1


istering to vote in elections for Federal of-2


fice. 3


‘‘(B) If pursuant to subparagraph (A)(ii) 4


an individual indicates to the State motor vehi-5


cle authority that the individual intends for the 6


State to serve as the individual’s residence for 7


purposes of registering to vote in elections for 8


Federal office, the authority shall notify the 9


motor vehicle authority of the State identified 10


by the individual pursuant to subparagraph 11


(A)(i), who shall notify the chief State election 12


official of such State that the individual no 13


longer intends for that State to serve as the in-14


dividual’s residence for purposes of registering 15


to vote in elections for Federal office.’’. 16


(b) EFFECTIVE DATE.—The amendments made by 17


subsection (a) shall take effect with respect to elections 18


occurring in 2021 or any succeeding year. 19
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PART 9—PROVIDING VOTER REGISTRATION IN-1


FORMATION TO SECONDARY SCHOOL STU-2


DENTS 3


SEC. 1091. PILOT PROGRAM FOR PROVIDING VOTER REG-4


ISTRATION INFORMATION TO SECONDARY 5


SCHOOL STUDENTS PRIOR TO GRADUATION. 6


(a) PILOT PROGRAM.—The Election Assistance Com-7


mission (hereafter in this part referred to as the ‘‘Commis-8


sion’’) shall carry out a pilot program under which the 9


Commission shall provide funds during the 1-year period 10


beginning after the date of the enactment of this part to 11


eligible local educational agencies for initiatives to provide 12


information on registering to vote in elections for public 13


office to secondary school students in the 12th grade. 14


(b) ELIGIBILITY.—A local educational agency is eligi-15


ble to receive funds under the pilot program under this 16


part if the agency submits to the Commission, at such 17


time and in such form as the Commission may require, 18


an application containing— 19


(1) a description of the initiatives the agency 20


intends to carry out with the funds; 21


(2) a description of how the agency will 22


prioritize access to such initiatives for schools that 23


serve— 24


(A) the highest numbers or percentages of 25


students counted under section 1124(c) of the 26
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Elementary and Secondary Education Act of 1


1965 (20 U.S.C. 6333(c)); and 2


(B) the highest percentages of students 3


who are eligible for a free or reduced price 4


lunch under the Richard B. Russell National 5


School Lunch Act (42 U.S.C. 1751 et seq.) 6


(which, in the case of a high school, may be cal-7


culated using comparable data from the schools 8


that feed into the high school), as compared to 9


other public schools in the jurisdiction of the 10


agency; 11


(3) an estimate of the costs associated with 12


such initiatives; and 13


(4) such other information and assurances as 14


the Commission may require. 15


(c) PRIORITY FOR SCHOOLS RECEIVING TITLE I 16


FUNDS.—In selecting among eligible local educational 17


agencies for receiving funds under the pilot program under 18


this part, the Commission shall give priority to local edu-19


cational agencies that receive funds under part A of title 20


I of the Elementary and Secondary Education Act of 1965 21


(20 U.S.C. 6311 et seq.). 22


(d) CONSULTATION WITH ELECTION OFFICIALS.—A 23


local educational agency receiving funds under the pilot 24


program shall consult with the State and local election of-25
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ficials who are responsible for administering elections for 1


public office in the area served by the agency in developing 2


the initiatives the agency will carry out with the funds. 3


(e) DEFINITIONS.—In this part, the terms ‘‘local edu-4


cational agency’’ and ‘‘secondary school’’ have the mean-5


ings given such terms in section 8101 of the Elementary 6


and Secondary Education Act of 1965 (20 U.S.C. 7801). 7


SEC. 1092. REPORTS. 8


(a) REPORTS BY RECIPIENTS OF FUNDS.—Not later 9


than the expiration of the 90-day period which begins on 10


the date of the receipt of the funds, each local educational 11


agency receiving funds under the pilot program under this 12


part shall submit a report to the Commission describing 13


the initiatives carried out with the funds and analyzing 14


their effectiveness. 15


(b) REPORT BY COMMISSION.—Not later than the ex-16


piration of the 60-day period which begins on the date 17


the Commission receives the final report submitted by a 18


local educational agency under subsection (a), the Com-19


mission shall submit a report to Congress on the pilot pro-20


gram under this part. 21


SEC. 1093. AUTHORIZATION OF APPROPRIATIONS. 22


There are authorized to be appropriated such sums 23


as may be necessary to carry out this part. 24
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PART 10—VOTER REGISTRATION OF MINORS 1


SEC. 1094. ACCEPTANCE OF VOTER REGISTRATION APPLI-2


CATIONS FROM INDIVIDUALS UNDER 18 3


YEARS OF AGE. 4


(a) ACCEPTANCE OF APPLICATIONS.—Section 8 of 5


the National Voter Registration Act of 1993 (52 U.S.C. 6


20507), as amended by section 1004, is amended— 7


(1) by redesignating subsection (k) as sub-8


section (l); and 9


(2) by inserting after subsection (j) the fol-10


lowing new subsection: 11


‘‘(k) ACCEPTANCE OF APPLICATIONS FROM INDIVID-12


UALS UNDER 18 YEARS OF AGE.— 13


‘‘(1) IN GENERAL.—A State may not refuse to 14


accept or process an individual’s application to reg-15


ister to vote in elections for Federal office on the 16


grounds that the individual is under 18 years of age 17


at the time the individual submits the application, so 18


long as the individual is at least 16 years of age at 19


such time. 20


‘‘(2) NO EFFECT ON STATE VOTING AGE RE-21


QUIREMENTS.—Nothing in paragraph (1) may be 22


construed to require a State to permit an individual 23


who is under 18 years of age at the time of an elec-24


tion for Federal office to vote in the election.’’. 25







111 


•HR 1 EH


(b) EFFECTIVE DATE.—The amendment made by 1


subsection (a) shall apply with respect to elections occur-2


ring on or after January 1, 2022. 3


Subtitle B—Access to Voting for 4


Individuals With Disabilities 5


SEC. 1101. REQUIREMENTS FOR STATES TO PROMOTE AC-6


CESS TO VOTER REGISTRATION AND VOTING 7


FOR INDIVIDUALS WITH DISABILITIES. 8


(a) REQUIREMENTS.—Subtitle A of title III of the 9


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 10


as amended by section 1031(a), is amended— 11


(1) by redesignating sections 305 and 306 as 12


sections 306 and 307; and 13


(2) by inserting after section 304 the following 14


new section: 15


‘‘SEC. 305. ACCESS TO VOTER REGISTRATION AND VOTING 16


FOR INDIVIDUALS WITH DISABILITIES. 17


‘‘(a) TREATMENT OF APPLICATIONS AND BAL-18


LOTS.—Each State shall— 19


‘‘(1) permit individuals with disabilities to use 20


absentee registration procedures and to vote by ab-21


sentee ballot in elections for Federal office; 22


‘‘(2) accept and process, with respect to any 23


election for Federal office, any otherwise valid voter 24


registration application and absentee ballot applica-25
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tion from an individual with a disability if the appli-1


cation is received by the appropriate State election 2


official within the deadline for the election which is 3


applicable under Federal law; 4


‘‘(3) in addition to any other method of reg-5


istering to vote or applying for an absentee ballot in 6


the State, establish procedures— 7


‘‘(A) for individuals with disabilities to re-8


quest by mail and electronically voter registra-9


tion applications and absentee ballot applica-10


tions with respect to elections for Federal office 11


in accordance with subsection (c); 12


‘‘(B) for States to send by mail and elec-13


tronically (in accordance with the preferred 14


method of transmission designated by the indi-15


vidual under subparagraph (C)) voter registra-16


tion applications and absentee ballot applica-17


tions requested under subparagraph (A) in ac-18


cordance with subsection (c)); and 19


‘‘(C) by which such an individual can des-20


ignate whether the individual prefers that such 21


voter registration application or absentee ballot 22


application be transmitted by mail or electroni-23


cally; 24
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‘‘(4) in addition to any other method of trans-1


mitting blank absentee ballots in the State, establish 2


procedures for transmitting by mail and electroni-3


cally blank absentee ballots to individuals with dis-4


abilities with respect to elections for Federal office 5


in accordance with subsection (d); 6


‘‘(5) transmit a validly requested absentee bal-7


lot to an individual with a disability— 8


‘‘(A) except as provided in subsection (e), 9


in the case in which the request is received at 10


least 45 days before an election for Federal of-11


fice, not later than 45 days before the election; 12


and 13


‘‘(B) in the case in which the request is re-14


ceived less than 45 days before an election for 15


Federal office— 16


‘‘(i) in accordance with State law; and 17


‘‘(ii) if practicable and as determined 18


appropriate by the State, in a manner that 19


expedites the transmission of such absen-20


tee ballot; and 21


‘‘(6) if the State declares or otherwise holds a 22


runoff election for Federal office, establish a written 23


plan that provides absentee ballots are made avail-24


able to individuals with disabilities in a manner that 25
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gives them sufficient time to vote in the runoff elec-1


tion. 2


‘‘(b) DESIGNATION OF SINGLE STATE OFFICE TO 3


PROVIDE INFORMATION ON REGISTRATION AND ABSEN-4


TEE BALLOT PROCEDURES FOR ALL DISABLED VOTERS 5


IN STATE.—Each State shall designate a single office 6


which shall be responsible for providing information re-7


garding voter registration procedures and absentee ballot 8


procedures to be used by individuals with disabilities with 9


respect to elections for Federal office to all individuals 10


with disabilities who wish to register to vote or vote in 11


any jurisdiction in the State. 12


‘‘(c) DESIGNATION OF MEANS OF ELECTRONIC COM-13


MUNICATION FOR INDIVIDUALS WITH DISABILITIES TO 14


REQUEST AND FOR STATES TO SEND VOTER REGISTRA-15


TION APPLICATIONS AND ABSENTEE BALLOT APPLICA-16


TIONS, AND FOR OTHER PURPOSES RELATED TO VOTING 17


INFORMATION.— 18


‘‘(1) IN GENERAL.—Each State shall, in addi-19


tion to the designation of a single State office under 20


subsection (b), designate not less than 1 means of 21


electronic communication— 22


‘‘(A) for use by individuals with disabilities 23


who wish to register to vote or vote in any ju-24


risdiction in the State to request voter registra-25
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tion applications and absentee ballot applica-1


tions under subsection (a)(3); 2


‘‘(B) for use by States to send voter reg-3


istration applications and absentee ballot appli-4


cations requested under such subsection; and 5


‘‘(C) for the purpose of providing related 6


voting, balloting, and election information to in-7


dividuals with disabilities. 8


‘‘(2) CLARIFICATION REGARDING PROVISION OF 9


MULTIPLE MEANS OF ELECTRONIC COMMUNICA-10


TION.—A State may, in addition to the means of 11


electronic communication so designated, provide 12


multiple means of electronic communication to indi-13


viduals with disabilities, including a means of elec-14


tronic communication for the appropriate jurisdic-15


tion of the State. 16


‘‘(3) INCLUSION OF DESIGNATED MEANS OF 17


ELECTRONIC COMMUNICATION WITH INFORMA-18


TIONAL AND INSTRUCTIONAL MATERIALS THAT AC-19


COMPANY BALLOTING MATERIALS.—Each State shall 20


include a means of electronic communication so des-21


ignated with all informational and instructional ma-22


terials that accompany balloting materials sent by 23


the State to individuals with disabilities. 24
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‘‘(4) TRANSMISSION IF NO PREFERENCE INDI-1


CATED.—In the case where an individual with a dis-2


ability does not designate a preference under sub-3


section (a)(3)(C), the State shall transmit the voter 4


registration application or absentee ballot application 5


by any delivery method allowable in accordance with 6


applicable State law, or if there is no applicable 7


State law, by mail. 8


‘‘(d) TRANSMISSION OF BLANK ABSENTEE BALLOTS 9


BY MAIL AND ELECTRONICALLY.— 10


‘‘(1) IN GENERAL.—Each State shall establish 11


procedures— 12


‘‘(A) to securely transmit blank absentee 13


ballots by mail and electronically (in accordance 14


with the preferred method of transmission des-15


ignated by the individual with a disability under 16


subparagraph (B)) to individuals with disabil-17


ities for an election for Federal office; and 18


‘‘(B) by which the individual with a dis-19


ability can designate whether the individual pre-20


fers that such blank absentee ballot be trans-21


mitted by mail or electronically. 22


‘‘(2) TRANSMISSION IF NO PREFERENCE INDI-23


CATED.—In the case where an individual with a dis-24


ability does not designate a preference under para-25
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graph (1)(B), the State shall transmit the ballot by 1


any delivery method allowable in accordance with ap-2


plicable State law, or if there is no applicable State 3


law, by mail. 4


‘‘(3) APPLICATION OF METHODS TO TRACK DE-5


LIVERY TO AND RETURN OF BALLOT BY INDIVIDUAL 6


REQUESTING BALLOT.—Under the procedures estab-7


lished under paragraph (1), the State shall apply 8


such methods as the State considers appropriate, 9


such as assigning a unique identifier to the ballot, 10


to ensure that if an individual with a disability re-11


quests the State to transmit a blank absentee ballot 12


to the individual in accordance with this subsection, 13


the voted absentee ballot which is returned by the 14


individual is the same blank absentee ballot which 15


the State transmitted to the individual. 16


‘‘(e) HARDSHIP EXEMPTION.— 17


‘‘(1) IN GENERAL.—If the chief State election 18


official determines that the State is unable to meet 19


the requirement under subsection (a)(5)(A) with re-20


spect to an election for Federal office due to an 21


undue hardship described in paragraph (2)(B), the 22


chief State election official shall request that the At-23


torney General grant a waiver to the State of the 24
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application of such subsection. Such request shall in-1


clude— 2


‘‘(A) a recognition that the purpose of 3


such subsection is to individuals with disabil-4


ities enough time to vote in an election for Fed-5


eral office; 6


‘‘(B) an explanation of the hardship that 7


indicates why the State is unable to transmit 8


such individuals an absentee ballot in accord-9


ance with such subsection; 10


‘‘(C) the number of days prior to the elec-11


tion for Federal office that the State requires 12


absentee ballots be transmitted to such individ-13


uals; and 14


‘‘(D) a comprehensive plan to ensure that 15


such individuals are able to receive absentee 16


ballots which they have requested and submit 17


marked absentee ballots to the appropriate 18


State election official in time to have that ballot 19


counted in the election for Federal office, which 20


includes— 21


‘‘(i) the steps the State will undertake 22


to ensure that such individuals have time 23


to receive, mark, and submit their ballots 24
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in time to have those ballots counted in the 1


election; 2


‘‘(ii) why the plan provides such indi-3


viduals sufficient time to vote as a sub-4


stitute for the requirements under such 5


subsection; and 6


‘‘(iii) the underlying factual informa-7


tion which explains how the plan provides 8


such sufficient time to vote as a substitute 9


for such requirements. 10


‘‘(2) APPROVAL OF WAIVER REQUEST.—The 11


Attorney General shall approve a waiver request 12


under paragraph (1) if the Attorney General deter-13


mines each of the following requirements are met: 14


‘‘(A) The comprehensive plan under sub-15


paragraph (D) of such paragraph provides indi-16


viduals with disabilities sufficient time to re-17


ceive absentee ballots they have requested and 18


submit marked absentee ballots to the appro-19


priate State election official in time to have that 20


ballot counted in the election for Federal office. 21


‘‘(B) One or more of the following issues 22


creates an undue hardship for the State: 23
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‘‘(i) The State’s primary election date 1


prohibits the State from complying with 2


subsection (a)(5)(A). 3


‘‘(ii) The State has suffered a delay in 4


generating ballots due to a legal contest. 5


‘‘(iii) The State Constitution prohibits 6


the State from complying with such sub-7


section. 8


‘‘(3) TIMING OF WAIVER.— 9


‘‘(A) IN GENERAL.—Except as provided 10


under subparagraph (B), a State that requests 11


a waiver under paragraph (1) shall submit to 12


the Attorney General the written waiver request 13


not later than 90 days before the election for 14


Federal office with respect to which the request 15


is submitted. The Attorney General shall ap-16


prove or deny the waiver request not later than 17


65 days before such election. 18


‘‘(B) EXCEPTION.—If a State requests a 19


waiver under paragraph (1) as the result of an 20


undue hardship described in paragraph 21


(2)(B)(ii), the State shall submit to the Attor-22


ney General the written waiver request as soon 23


as practicable. The Attorney General shall ap-24


prove or deny the waiver request not later than 25







121 


•HR 1 EH


5 business days after the date on which the re-1


quest is received. 2


‘‘(4) APPLICATION OF WAIVER.—A waiver ap-3


proved under paragraph (2) shall only apply with re-4


spect to the election for Federal office for which the 5


request was submitted. For each subsequent election 6


for Federal office, the Attorney General shall only 7


approve a waiver if the State has submitted a re-8


quest under paragraph (1) with respect to such elec-9


tion. 10


‘‘(f) RULE OF CONSTRUCTION.—Nothing in this sec-11


tion may be construed to allow the marking or casting of 12


ballots over the internet. 13


‘‘(g) INDIVIDUAL WITH A DISABILITY DEFINED.— 14


In this section, an ‘individual with a disability’ means an 15


individual with an impairment that substantially limits 16


any major life activities and who is otherwise qualified to 17


vote in elections for Federal office. 18


‘‘(h) EFFECTIVE DATE.—This section shall apply 19


with respect to elections for Federal office held on or after 20


January 1, 2022.’’. 21


(b) CONFORMING AMENDMENT RELATING TO 22


ISSUANCE OF VOLUNTARY GUIDANCE BY ELECTION AS-23


SISTANCE COMMISSION.— 24
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(1) TIMING OF ISSUANCE.—Section 311(b) of 1


such Act (52 U.S.C. 21101(b)) is amended— 2


(A) by striking ‘‘and’’ at the end of para-3


graph (2); 4


(B) by striking the period at the end of 5


paragraph (3) and inserting ‘‘; and’’; and 6


(C) by adding at the end the following new 7


paragraph: 8


‘‘(4) in the case of the recommendations with 9


respect to section 305, January 1, 2022.’’. 10


(2) REDESIGNATION.—Title III of such Act (52 11


U.S.C. 21081 et seq.) is amended by redesignating 12


sections 311 and 312 as sections 321 and 322. 13


(c) CLERICAL AMENDMENTS.—The table of contents 14


of such Act, as amended by section 1031(c)), is amend-15


ed— 16


(1) by redesignating the items relating to sec-17


tions 305 and 306 as relating to sections 306 and 18


307; 19


(2) by inserting after the item relating to sec-20


tion 304 the following new item: 21


‘‘Sec. 305. Access to voter registration and voting for individuals with disabil-
ities.’’; 


and 22
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(3) by redesignating the items relating to sec-1


tions 311 and 312 as relating to sections 321 and 2


322. 3


SEC. 1102. EXPANSION AND REAUTHORIZATION OF GRANT 4


PROGRAM TO ASSURE VOTING ACCESS FOR 5


INDIVIDUALS WITH DISABILITIES. 6


(a) PURPOSES OF PAYMENTS.—Section 261(b) of the 7


Help America Vote Act of 2002 (52 U.S.C. 21021(b)) is 8


amended by striking paragraphs (1) and (2) and inserting 9


the following: 10


‘‘(1) making absentee voting and voting at 11


home accessible to individuals with the full range of 12


disabilities (including impairments involving vision, 13


hearing, mobility, or dexterity) through the imple-14


mentation of accessible absentee voting systems that 15


work in conjunction with assistive technologies for 16


which individuals have access at their homes, inde-17


pendent living centers, or other facilities; 18


‘‘(2) making polling places, including the path 19


of travel, entrances, exits, and voting areas of each 20


polling facility, accessible to individuals with disabil-21


ities, including the blind and visually impaired, in a 22


manner that provides the same opportunity for ac-23


cess and participation (including privacy and inde-24


pendence) as for other voters; and 25
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‘‘(3) providing solutions to problems of access 1


to voting and elections for individuals with disabil-2


ities that are universally designed and provide the 3


same opportunities for individuals with and without 4


disabilities.’’. 5


(b) REAUTHORIZATION.—Section 264(a) of such Act 6


(52 U.S.C. 21024(a)) is amended by adding at the end 7


the following new paragraph: 8


‘‘(4) For fiscal year 2022 and each succeeding 9


fiscal year, such sums as may be necessary to carry 10


out this part.’’. 11


(c) PERIOD OF AVAILABILITY OF FUNDS.—Section 12


264 of such Act (52 U.S.C. 21024) is amended— 13


(1) in subsection (b), by striking ‘‘Any 14


amounts’’ and inserting ‘‘Except as provided in sub-15


section (b), any amounts’’; and 16


(2) by adding at the end the following new sub-17


section: 18


‘‘(c) RETURN AND TRANSFER OF CERTAIN FUNDS.— 19


‘‘(1) DEADLINE FOR OBLIGATION AND EXPEND-20


ITURE.—In the case of any amounts appropriated 21


pursuant to the authority of subsection (a) for a 22


payment to a State or unit of local government for 23


fiscal year 2022 or any succeeding fiscal year, any 24


portion of such amounts which have not been obli-25
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gated or expended by the State or unit of local gov-1


ernment prior to the expiration of the 4-year period 2


which begins on the date the State or unit of local 3


government first received the amounts shall be 4


transferred to the Commission. 5


‘‘(2) REALLOCATION OF TRANSFERRED 6


AMOUNTS.— 7


‘‘(A) IN GENERAL.—The Commission shall 8


use the amounts transferred under paragraph 9


(1) to make payments on a pro rata basis to 10


each covered payment recipient described in 11


subparagraph (B), which may obligate and ex-12


pend such payment for the purposes described 13


in section 261(b) during the 1-year period 14


which begins on the date of receipt. 15


‘‘(B) COVERED PAYMENT RECIPIENTS DE-16


SCRIBED.—In subparagraph (A), a ‘covered 17


payment recipient’ is a State or unit of local 18


government with respect to which— 19


‘‘(i) amounts were appropriated pur-20


suant to the authority of subsection (a); 21


and 22


‘‘(ii) no amounts were transferred to 23


the Commission under paragraph (1).’’. 24
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SEC. 1103. PILOT PROGRAMS FOR ENABLING INDIVIDUALS 1


WITH DISABILITIES TO REGISTER TO VOTE 2


PRIVATELY AND INDEPENDENTLY AT RESI-3


DENCES. 4


(a) ESTABLISHMENT OF PILOT PROGRAMS.—The 5


Election Assistance Commission (hereafter referred to as 6


the ‘‘Commission’’) shall, subject to the availability of ap-7


propriations to carry out this section, make grants to eligi-8


ble States to conduct pilot programs under which individ-9


uals with disabilities may use electronic means (including 10


the internet and telephones utilizing assistive devices) to 11


register to vote and to request and receive absentee ballots 12


in a manner which permits such individuals to do so pri-13


vately and independently at their own residences. 14


(b) REPORTS.— 15


(1) IN GENERAL.—A State receiving a grant for 16


a year under this section shall submit a report to the 17


Commission on the pilot programs the State carried 18


out with the grant with respect to elections for pub-19


lic office held in the State during the year. 20


(2) DEADLINE.—A State shall submit a report 21


under paragraph (1) not later than 90 days after 22


the last election for public office held in the State 23


during the year. 24


(c) ELIGIBILITY.—A State is eligible to receive a 25


grant under this section if the State submits to the Com-26
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mission, at such time and in such form as the Commission 1


may require, an application containing such information 2


and assurances as the Commission may require. 3


(d) TIMING.—The Commission shall make the first 4


grants under this section for pilot programs which will be 5


in effect with respect to elections for Federal office held 6


in 2022, or, at the option of a State, with respect to other 7


elections for public office held in the State in 2022. 8


(e) STATE DEFINED.—In this section, the term 9


‘‘State’’ includes the District of Columbia, the Common-10


wealth of Puerto Rico, Guam, American Samoa, the 11


United States Virgin Islands, and the Commonwealth of 12


the Northern Mariana Islands. 13


SEC. 1104. GAO ANALYSIS AND REPORT ON VOTING ACCESS 14


FOR INDIVIDUALS WITH DISABILITIES. 15


(a) ANALYSIS.—The Comptroller General of the 16


United States shall conduct an analysis after each regu-17


larly scheduled general election for Federal office with re-18


spect to the following: 19


(1) In relation to polling places located in 20


houses of worship or other facilities that may be ex-21


empt from accessibility requirements under the 22


Americans with Disabilities Act— 23


(A) efforts to overcome accessibility chal-24


lenges posed by such facilities; and 25
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(B) the extent to which such facilities are 1


used as polling places in elections for Federal 2


office. 3


(2) Assistance provided by the Election Assist-4


ance Commission, Department of Justice, or other 5


Federal agencies to help State and local officials im-6


prove voting access for individuals with disabilities 7


during elections for Federal office. 8


(3) When accessible voting machines are avail-9


able at a polling place, the extent to which such ma-10


chines— 11


(A) are located in places that are difficult 12


to access; 13


(B) malfunction; or 14


(C) fail to provide sufficient privacy to en-15


sure that the ballot of the individual cannot be 16


seen by another individual. 17


(4) The process by which Federal, State, and 18


local governments track compliance with accessibility 19


requirements related to voting access, including 20


methods to receive and address complaints. 21


(5) The extent to which poll workers receive 22


training on how to assist individuals with disabil-23


ities, including the receipt by such poll workers of 24
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information on legal requirements related to voting 1


rights for individuals with disabilities. 2


(6) The extent and effectiveness of training pro-3


vided to poll workers on the operation of accessible 4


voting machines. 5


(7) The extent to which individuals with a de-6


velopmental or psychiatric disability experience 7


greater barriers to voting, and whether poll worker 8


training adequately addresses the needs of such indi-9


viduals. 10


(8) The extent to which State or local govern-11


ments employ, or attempt to employ, individuals 12


with disabilities to work at polling sites. 13


(b) REPORT.— 14


(1) IN GENERAL.—Not later than 9 months 15


after the date of a regularly scheduled general elec-16


tion for Federal office, the Comptroller General shall 17


submit to the appropriate congressional committees 18


a report with respect to the most recent regularly 19


scheduled general election for Federal office that 20


contains the following: 21


(A) The analysis required by subsection 22


(a). 23


(B) Recommendations, as appropriate, to 24


promote the use of best practices used by State 25
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and local officials to address barriers to accessi-1


bility and privacy concerns for individuals with 2


disabilities in elections for Federal office. 3


(2) APPROPRIATE CONGRESSIONAL COMMIT-4


TEES.—For purposes of this subsection, the term 5


‘‘appropriate congressional committees’’ means— 6


(A) the Committee on House Administra-7


tion of the House of Representatives; 8


(B) the Committee on Rules and Adminis-9


tration of the Senate; 10


(C) the Committee on Appropriations of 11


the House of Representatives; and 12


(D) the Committee on Appropriations of 13


the Senate. 14


Subtitle C—Prohibiting Voter 15


Caging 16


SEC. 1201. VOTER CAGING AND OTHER QUESTIONABLE 17


CHALLENGES PROHIBITED. 18


(a) IN GENERAL.—Chapter 29 of title 18, United 19


States Code, as amended by section 1071(a), is amended 20


by adding at the end the following: 21


‘‘§ 613. Voter caging and other questionable chal-22


lenges 23


‘‘(a) DEFINITIONS.—In this section— 24


‘‘(1) the term ‘voter caging document’ means— 25
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‘‘(A) a nonforwardable document that is 1


returned to the sender or a third party as unde-2


livered or undeliverable despite an attempt to 3


deliver such document to the address of a reg-4


istered voter or applicant; or 5


‘‘(B) any document with instructions to an 6


addressee that the document be returned to the 7


sender or a third party but is not so returned, 8


despite an attempt to deliver such document to 9


the address of a registered voter or applicant, 10


unless at least two Federal election cycles have 11


passed since the date of the attempted delivery; 12


‘‘(2) the term ‘voter caging list’ means a list of 13


individuals compiled from voter caging documents; 14


and 15


‘‘(3) the term ‘unverified match list’ means a 16


list produced by matching the information of reg-17


istered voters or applicants for voter registration to 18


a list of individuals who are ineligible to vote in the 19


registrar’s jurisdiction, by virtue of death, convic-20


tion, change of address, or otherwise; unless one of 21


the pieces of information matched includes a signa-22


ture, photograph, or unique identifying number en-23


suring that the information from each source refers 24


to the same individual. 25
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‘‘(b) PROHIBITION AGAINST VOTER CAGING.—No 1


State or local election official shall prevent an individual 2


from registering or voting in any election for Federal of-3


fice, or permit in connection with any election for Federal 4


office a formal challenge under State law to an individual’s 5


registration status or eligibility to vote, if the basis for 6


such decision is evidence consisting of— 7


‘‘(1) a voter caging document or voter caging 8


list; 9


‘‘(2) an unverified match list; 10


‘‘(3) an error or omission on any record or 11


paper relating to any application, registration, or 12


other act requisite to voting, if such error or omis-13


sion is not material to an individual’s eligibility to 14


vote under section 2004 of the Revised Statutes, as 15


amended (52 U.S.C. 10101(a)(2)(B)); or 16


‘‘(4) any other evidence so designated for pur-17


poses of this section by the Election Assistance Com-18


mission, 19


except that the election official may use such evidence if 20


it is corroborated by independent evidence of the individ-21


ual’s ineligibility to register or vote. 22


‘‘(c) REQUIREMENTS FOR CHALLENGES BY PERSONS 23


OTHER THAN ELECTION OFFICIALS.— 24
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‘‘(1) REQUIREMENTS FOR CHALLENGES.—No 1


person, other than a State or local election official, 2


shall submit a formal challenge to an individual’s eli-3


gibility to register to vote in an election for Federal 4


office or to vote in an election for Federal office un-5


less that challenge is supported by personal knowl-6


edge regarding the grounds for ineligibility which 7


is— 8


‘‘(A) documented in writing; and 9


‘‘(B) subject to an oath or attestation 10


under penalty of perjury that the challenger has 11


a good faith factual basis to believe that the in-12


dividual who is the subject of the challenge is 13


ineligible to register to vote or vote in that elec-14


tion, except a challenge which is based on the 15


age, race, ethnicity, or national origin of the in-16


dividual who is the subject of the challenge may 17


not be considered to have a good faith factual 18


basis for purposes of this paragraph. 19


‘‘(2) PROHIBITION ON CHALLENGES ON OR 20


NEAR DATE OF ELECTION.—No person, other than 21


a State or local election official, shall be permitted— 22


‘‘(A) to challenge an individual’s eligibility 23


to vote in an election for Federal office on Elec-24


tion Day, or 25
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‘‘(B) to challenge an individual’s eligibility 1


to register to vote in an election for Federal of-2


fice or to vote in an election for Federal office 3


less than 10 days before the election unless the 4


individual registered to vote less than 20 days 5


before the election. 6


‘‘(d) PENALTIES FOR KNOWING MISCONDUCT.— 7


Whoever knowingly challenges the eligibility of one or 8


more individuals to register or vote or knowingly causes 9


the eligibility of such individuals to be challenged in viola-10


tion of this section with the intent that one or more eligi-11


ble voters be disqualified, shall be fined under this title 12


or imprisoned not more than 1 year, or both, for each such 13


violation. Each violation shall be a separate offense. 14


‘‘(e) NO EFFECT ON RELATED LAWS.—Nothing in 15


this section is intended to override the protections of the 16


National Voter Registration Act of 1993 (52 U.S.C. 17


20501 et seq.) or to affect the Voting Rights Act of 1965 18


(52 U.S.C. 10301 et seq.).’’. 19


(b) CLERICAL AMENDMENT.—The table of sections 20


for chapter 29 of title 18, United States Code, as amended 21


by section 1071(b), is amended by adding at the end the 22


following: 23


‘‘613. Voter caging and other questionable challenges.’’. 
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SEC. 1202. DEVELOPMENT AND ADOPTION OF BEST PRAC-1


TICES FOR PREVENTING VOTER CAGING. 2


(a) BEST PRACTICES.—Not later than 180 days after 3


the date of the enactment of this Act, the Election Assist-4


ance Commission shall develop and publish for the use of 5


States recommendations for best practices to deter and 6


prevent violations of section 613 of title 18, United States 7


Code, as added by section 1201(a), including practices to 8


provide for the posting of relevant information at polling 9


places and voter registration agencies, the training of poll 10


workers and election officials, and relevant educational 11


measures. For purposes of this subsection, the term 12


‘‘State’’ includes the District of Columbia, the Common-13


wealth of Puerto Rico, Guam, American Samoa, the 14


United States Virgin Islands, and the Commonwealth of 15


the Northern Mariana Islands. 16


(b) INCLUSION IN VOTING INFORMATION REQUIRE-17


MENTS.—Section 302(b)(2) of the Help America Vote Act 18


of 2002 (52 U.S.C. 21082(b)(2)), as amended by section 19


1072(b), is amended— 20


(1) by striking ‘‘and’’ at the end of subpara-21


graph (F); 22


(2) by striking the period at the end of sub-23


paragraph (G) and inserting ‘‘; and’’; and 24


(3) by adding at the end the following new sub-25


paragraph: 26
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‘‘(H) information relating to the prohibi-1


tion against voter caging and other questionable 2


challenges (as set forth in section 613 of title 3


18, United States Code), including information 4


on how individuals may report allegations of 5


violations of such prohibition.’’. 6


Subtitle D—Prohibiting Deceptive 7


Practices and Preventing Voter 8


Intimidation 9


SEC. 1301. SHORT TITLE. 10


This subtitle may be cited as the ‘‘Deceptive Prac-11


tices and Voter Intimidation Prevention Act of 2021’’. 12


SEC. 1302. PROHIBITION ON DECEPTIVE PRACTICES IN 13


FEDERAL ELECTIONS. 14


(a) PROHIBITION.—Subsection (b) of section 2004 of 15


the Revised Statutes (52 U.S.C. 10101(b)) is amended— 16


(1) by striking ‘‘No person’’ and inserting the 17


following: 18


‘‘(1) IN GENERAL.—No person’’; and 19


(2) by inserting at the end the following new 20


paragraphs: 21


‘‘(2) FALSE STATEMENTS REGARDING FEDERAL 22


ELECTIONS.— 23


‘‘(A) PROHIBITION.—No person, whether 24


acting under color of law or otherwise, shall, 25
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within 60 days before an election described in 1


paragraph (5), by any means, including by 2


means of written, electronic, or telephonic com-3


munications, communicate or cause to be com-4


municated information described in subpara-5


graph (B), or produce information described in 6


subparagraph (B) with the intent that such in-7


formation be communicated, if such person— 8


‘‘(i) knows such information to be ma-9


terially false; and 10


‘‘(ii) has the intent to impede or pre-11


vent another person from exercising the 12


right to vote in an election described in 13


paragraph (5). 14


‘‘(B) INFORMATION DESCRIBED.—Infor-15


mation is described in this subparagraph if such 16


information is regarding— 17


‘‘(i) the time, place, or manner of 18


holding any election described in para-19


graph (5); or 20


‘‘(ii) the qualifications for or restric-21


tions on voter eligibility for any such elec-22


tion, including— 23
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‘‘(I) any criminal, civil, or other 1


legal penalties associated with voting 2


in any such election; or 3


‘‘(II) information regarding a 4


voter’s registration status or eligi-5


bility. 6


‘‘(3) FALSE STATEMENTS REGARDING PUBLIC 7


ENDORSEMENTS.— 8


‘‘(A) PROHIBITION.—No person, whether 9


acting under color of law or otherwise, shall, 10


within 60 days before an election described in 11


paragraph (5), by any means, including by 12


means of written, electronic, or telephonic com-13


munications, communicate, or cause to be com-14


municated, a materially false statement about 15


an endorsement, if such person— 16


‘‘(i) knows such statement to be false; 17


and 18


‘‘(ii) has the intent to impede or pre-19


vent another person from exercising the 20


right to vote in an election described in 21


paragraph (5). 22


‘‘(B) DEFINITION OF ‘MATERIALLY 23


FALSE’.—For purposes of subparagraph (A), a 24


statement about an endorsement is ‘materially 25
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false’ if, with respect to an upcoming election 1


described in paragraph (5)— 2


‘‘(i) the statement states that a spe-3


cifically named person, political party, or 4


organization has endorsed the election of a 5


specific candidate for a Federal office de-6


scribed in such paragraph; and 7


‘‘(ii) such person, political party, or 8


organization has not endorsed the election 9


of such candidate. 10


‘‘(4) HINDERING, INTERFERING WITH, OR PRE-11


VENTING VOTING OR REGISTERING TO VOTE.—No 12


person, whether acting under color of law or other-13


wise, shall intentionally hinder, interfere with, or 14


prevent another person from voting, registering to 15


vote, or aiding another person to vote or register to 16


vote in an election described in paragraph (5). 17


‘‘(5) ELECTION DESCRIBED.—An election de-18


scribed in this paragraph is any general, primary, 19


run-off, or special election held solely or in part for 20


the purpose of nominating or electing a candidate 21


for the office of President, Vice President, presi-22


dential elector, Member of the Senate, Member of 23


the House of Representatives, or Delegate or Com-24


missioner from a Territory or possession.’’. 25







140 


•HR 1 EH


(b) PRIVATE RIGHT OF ACTION.— 1


(1) IN GENERAL.—Subsection (c) of section 2


2004 of the Revised Statutes (52 U.S.C. 10101(c)) 3


is amended— 4


(A) by striking ‘‘Whenever any person’’ 5


and inserting the following: 6


‘‘(1) IN GENERAL.—Whenever any person’’; and 7


(B) by adding at the end the following new 8


paragraph: 9


‘‘(2) CIVIL ACTION.—Any person aggrieved by a 10


violation of subsection (b)(2), (b)(3), or (b)(4) may 11


institute a civil action for preventive relief, including 12


an application in a United States district court for 13


a permanent or temporary injunction, restraining 14


order, or other order. In any such action, the court, 15


in its discretion, may allow the prevailing party a 16


reasonable attorney’s fee as part of the costs.’’. 17


(2) CONFORMING AMENDMENTS.—Section 2004 18


of the Revised Statutes (52 U.S.C. 10101) is 19


amended— 20


(A) in subsection (e), by striking ‘‘sub-21


section (c)’’ and inserting ‘‘subsection (c)(1)’’; 22


and 23


(B) in subsection (g), by striking ‘‘sub-24


section (c)’’ and inserting ‘‘subsection (c)(1)’’. 25
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(c) CRIMINAL PENALTIES.— 1


(1) DECEPTIVE ACTS.—Section 594 of title 18, 2


United States Code, is amended— 3


(A) by striking ‘‘Whoever’’ and inserting 4


the following: 5


‘‘(a) INTIMIDATION.—Whoever’’; 6


(B) in subsection (a), as inserted by sub-7


paragraph (A), by striking ‘‘at any election’’ 8


and inserting ‘‘at any general, primary, run-off, 9


or special election’’; and 10


(C) by adding at the end the following new 11


subsections: 12


‘‘(b) DECEPTIVE ACTS.— 13


‘‘(1) FALSE STATEMENTS REGARDING FEDERAL 14


ELECTIONS.— 15


‘‘(A) PROHIBITION.—It shall be unlawful 16


for any person, whether acting under color of 17


law or otherwise, within 60 days before an elec-18


tion described in subsection (e), by any means, 19


including by means of written, electronic, or tel-20


ephonic communications, to communicate or 21


cause to be communicated information de-22


scribed in subparagraph (B), or produce infor-23


mation described in subparagraph (B) with the 24
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intent that such information be communicated, 1


if such person— 2


‘‘(i) knows such information to be ma-3


terially false; and 4


‘‘(ii) has the intent to mislead voters, 5


or the intent to impede or prevent another 6


person from exercising the right to vote in 7


an election described in subsection (e). 8


‘‘(B) INFORMATION DESCRIBED.—Infor-9


mation is described in this subparagraph if such 10


information is regarding— 11


‘‘(i) the time or place of holding any 12


election described in subsection (e); or 13


‘‘(ii) the qualifications for or restric-14


tions on voter eligibility for any such elec-15


tion, including— 16


‘‘(I) any criminal, civil, or other 17


legal penalties associated with voting 18


in any such election; or 19


‘‘(II) information regarding a 20


voter’s registration status or eligi-21


bility. 22


‘‘(2) PENALTY.—Any person who violates para-23


graph (1) shall be fined not more than $100,000, 24


imprisoned for not more than 5 years, or both. 25
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‘‘(c) HINDERING, INTERFERING WITH, OR PRE-1


VENTING VOTING OR REGISTERING TO VOTE.— 2


‘‘(1) PROHIBITION.—It shall be unlawful for 3


any person, whether acting under color of law or 4


otherwise, to intentionally hinder, interfere with, or 5


prevent another person from voting, registering to 6


vote, or aiding another person to vote or register to 7


vote in an election described in subsection (e), in-8


cluding by operating a polling place or ballot box 9


that falsely purports to be an official location estab-10


lished for such an election by a unit of government. 11


‘‘(2) PENALTY.—Any person who violates para-12


graph (1) shall be fined not more than $100,000, 13


imprisoned for not more than 5 years, or both. 14


‘‘(d) ATTEMPT.—Any person who attempts to commit 15


any offense described in subsection (a), (b)(1), or (c)(1) 16


shall be subject to the same penalties as those prescribed 17


for the offense that the person attempted to commit. 18


‘‘(e) ELECTION DESCRIBED.—An election described 19


in this subsection is any general, primary, run-off, or spe-20


cial election held solely or in part for the purpose of nomi-21


nating or electing a candidate for the office of President, 22


Vice President, presidential elector, Senator, Member of 23


the House of Representatives, or Delegate or Resident 24


Commissioner to the Congress.’’. 25
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(2) MODIFICATION OF PENALTY FOR VOTER IN-1


TIMIDATION.—Section 594(a) of title 18, United 2


States Code, as amended by paragraph (1), is 3


amended by striking ‘‘fined under this title or im-4


prisoned not more than one year’’ and inserting 5


‘‘fined not more than $100,000, imprisoned for not 6


more than 5 years’’. 7


(3) SENTENCING GUIDELINES.— 8


(A) REVIEW AND AMENDMENT.—Not later 9


than 180 days after the date of enactment of 10


this Act, the United States Sentencing Commis-11


sion, pursuant to its authority under section 12


994 of title 28, United States Code, and in ac-13


cordance with this section, shall review and, if 14


appropriate, amend the Federal sentencing 15


guidelines and policy statements applicable to 16


persons convicted of any offense under section 17


594 of title 18, United States Code, as amend-18


ed by this section. 19


(B) AUTHORIZATION.—The United States 20


Sentencing Commission may amend the Federal 21


Sentencing Guidelines in accordance with the 22


procedures set forth in section 21(a) of the Sen-23


tencing Act of 1987 (28 U.S.C. 994 note) as 24
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though the authority under that section had not 1


expired. 2


(4) PAYMENTS FOR REFRAINING FROM VOT-3


ING.—Subsection (c) of section 11 of the Voting 4


Rights Act of 1965 (52 U.S.C. 10307) is amended 5


by striking ‘‘either for registration to vote or for vot-6


ing’’ and inserting ‘‘for registration to vote, for vot-7


ing, or for not voting’’. 8


SEC. 1303. CORRECTIVE ACTION. 9


(a) CORRECTIVE ACTION.— 10


(1) IN GENERAL.—If the Attorney General re-11


ceives a credible report that materially false informa-12


tion has been or is being communicated in violation 13


of paragraphs (2) and (3) of section 2004(b) of the 14


Revised Statutes (52 U.S.C. 10101(b)), as added by 15


section 1302(a), and if the Attorney General deter-16


mines that State and local election officials have not 17


taken adequate steps to promptly communicate accu-18


rate information to correct the materially false infor-19


mation, the Attorney General shall, pursuant to the 20


written procedures and standards under subsection 21


(b), communicate to the public, by any means, in-22


cluding by means of written, electronic, or telephonic 23


communications, accurate information designed to 24


correct the materially false information. 25
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(2) COMMUNICATION OF CORRECTIVE INFORMA-1


TION.—Any information communicated by the Attor-2


ney General under paragraph (1)— 3


(A) shall— 4


(i) be accurate and objective; 5


(ii) consist of only the information 6


necessary to correct the materially false in-7


formation that has been or is being com-8


municated; and 9


(iii) to the extent practicable, be by a 10


means that the Attorney General deter-11


mines will reach the persons to whom the 12


materially false information has been or is 13


being communicated; and 14


(B) shall not be designed to favor or dis-15


favor any particular candidate, organization, or 16


political party. 17


(b) WRITTEN PROCEDURES AND STANDARDS FOR 18


TAKING CORRECTIVE ACTION.— 19


(1) IN GENERAL.—Not later than 180 days 20


after the date of enactment of this Act, the Attorney 21


General shall publish written procedures and stand-22


ards for determining when and how corrective action 23


will be taken under this section. 24
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(2) INCLUSION OF APPROPRIATE DEADLINES.— 1


The procedures and standards under paragraph (1) 2


shall include appropriate deadlines, based in part on 3


the number of days remaining before the upcoming 4


election. 5


(3) CONSULTATION.—In developing the proce-6


dures and standards under paragraph (1), the Attor-7


ney General shall consult with the Election Assist-8


ance Commission, State and local election officials, 9


civil rights organizations, voting rights groups, voter 10


protection groups, and other interested community 11


organizations. 12


(c) AUTHORIZATION OF APPROPRIATIONS.—There 13


are authorized to be appropriated to the Attorney General 14


such sums as may be necessary to carry out this subtitle. 15


SEC. 1304. REPORTS TO CONGRESS. 16


(a) IN GENERAL.—Not later than 180 days after 17


each general election for Federal office, the Attorney Gen-18


eral shall submit to Congress a report compiling all allega-19


tions received by the Attorney General of deceptive prac-20


tices described in paragraphs (2), (3), and (4) of section 21


2004(b) of the Revised Statutes (52 U.S.C. 10101(b)), as 22


added by section 1302(a), relating to the general election 23


for Federal office and any primary, run-off, or a special 24
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election for Federal office held in the 2 years preceding 1


the general election. 2


(b) CONTENTS.— 3


(1) IN GENERAL.—Each report submitted 4


under subsection (a) shall include— 5


(A) a description of each allegation of a 6


deceptive practice described in subsection (a), 7


including the geographic location, racial and 8


ethnic composition, and language minority- 9


group membership of the persons toward whom 10


the alleged deceptive practice was directed; 11


(B) the status of the investigation of each 12


allegation described in subparagraph (A); 13


(C) a description of each corrective action 14


taken by the Attorney General under section 15


4(a) in response to an allegation described in 16


subparagraph (A); 17


(D) a description of each referral of an al-18


legation described in subparagraph (A) to other 19


Federal, State, or local agencies; 20


(E) to the extent information is available, 21


a description of any civil action instituted under 22


section 2004(c)(2) of the Revised Statutes (52 23


U.S.C. 10101(c)(2)), as added by section 24
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1302(b), in connection with an allegation de-1


scribed in subparagraph (A); and 2


(F) a description of any criminal prosecu-3


tion instituted under section 594 of title 18, 4


United States Code, as amended by section 5


1302(c), in connection with the receipt of an al-6


legation described in subparagraph (A) by the 7


Attorney General. 8


(2) EXCLUSION OF CERTAIN INFORMATION.— 9


(A) IN GENERAL.—The Attorney General 10


shall not include in a report submitted under 11


subsection (a) any information protected from 12


disclosure by rule 6(e) of the Federal Rules of 13


Criminal Procedure or any Federal criminal 14


statute. 15


(B) EXCLUSION OF CERTAIN OTHER IN-16


FORMATION.—The Attorney General may deter-17


mine that the following information shall not be 18


included in a report submitted under subsection 19


(a): 20


(i) Any information that is privileged. 21


(ii) Any information concerning an 22


ongoing investigation. 23







150 


•HR 1 EH


(iii) Any information concerning a 1


criminal or civil proceeding conducted 2


under seal. 3


(iv) Any other nonpublic information 4


that the Attorney General determines the 5


disclosure of which could reasonably be ex-6


pected to infringe on the rights of any in-7


dividual or adversely affect the integrity of 8


a pending or future criminal investigation. 9


(c) REPORT MADE PUBLIC.—On the date that the 10


Attorney General submits the report under subsection (a), 11


the Attorney General shall also make the report publicly 12


available through the internet and other appropriate 13


means. 14


Subtitle E—Democracy Restoration 15


SEC. 1401. SHORT TITLE. 16


This subtitle may be cited as the ‘‘Democracy Res-17


toration Act of 2021’’. 18


SEC. 1402. FINDINGS. 19


Congress makes the following findings: 20


(1) The right to vote is the most basic constitu-21


tive act of citizenship. Regaining the right to vote 22


reintegrates individuals with criminal convictions 23


into free society, helping to enhance public safety. 24
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(2) Article I, section 4, of the Constitution 1


grants Congress ultimate supervisory power over 2


Federal elections, an authority which has repeatedly 3


been upheld by the Supreme Court. 4


(3) Basic constitutional principles of fairness 5


and equal protection require an equal opportunity 6


for citizens of the United States to vote in Federal 7


elections. The right to vote may not be abridged or 8


denied by the United States or by any State on ac-9


count of race, color, gender, or previous condition of 10


servitude. The 13th, 14th, 15th, 19th, 24th, and 11


26th Amendments to the Constitution empower Con-12


gress to enact measures to protect the right to vote 13


in Federal elections. The 8th Amendment to the 14


Constitution provides for no excessive bail to be re-15


quired, nor excessive fines imposed, nor cruel and 16


unusual punishments inflicted. 17


(4) There are 3 areas in which discrepancies in 18


State laws regarding criminal convictions lead to un-19


fairness in Federal elections: 20


(A) The lack of a uniform standard for 21


voting in Federal elections leads to an unfair 22


disparity and unequal participation in Federal 23


elections based solely on where a person lives. 24
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(B) Laws governing the restoration of vot-1


ing rights after a criminal conviction vary 2


throughout the country, and persons in some 3


States can easily regain their voting rights 4


while in other States persons effectively lose 5


their right to vote permanently. 6


(C) State disenfranchisement laws dis-7


proportionately impact racial and ethnic minori-8


ties. 9


(5) Two States (Maine and Vermont), the Dis-10


trict of Columbia, and the Commonwealth of Puerto 11


Rico do not disenfranchise individuals with criminal 12


convictions at all, but 48 States have laws that deny 13


convicted individuals the right to vote while they are 14


in prison. 15


(6) In some States disenfranchisement results 16


from varying State laws that restrict voting while in-17


dividuals are under the supervision of the criminal 18


justice system or after they have completed a crimi-19


nal sentence. In 30 States, convicted individuals may 20


not vote while they are on parole and 27 States dis-21


enfranchise individuals on felony probation as well. 22


In 11 States, a conviction can result in lifetime dis-23


enfranchisement. 24
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(7) Several States deny the right to vote to in-1


dividuals convicted of certain misdemeanors. 2


(8) An estimated 5,200,000 citizens of the 3


United States, or about 1 in 44 adults in the United 4


States, currently cannot vote as a result of a felony 5


conviction. Of the 5,200,000 citizens barred from 6


voting, only 24 percent are in prison. By contrast, 7


75 percent of the disenfranchised reside in their 8


communities while on probation or parole or after 9


having completed their sentences. Approximately 10


2,200,000 citizens who have completed their sen-11


tences remain disenfranchised due to restrictive 12


State laws. In at least 6 States—Alabama, Florida, 13


Kentucky, Mississippi, Tennessee, and Virginia— 14


more than 5 percent of the total voting-age popu-15


lation is disenfranchised. 16


(9) In those States that disenfranchise individ-17


uals post-sentence, the right to vote can be regained 18


in theory, but in practice this possibility is often 19


granted in a non-uniform and potentially discrimina-20


tory manner. Disenfranchised individuals must ei-21


ther obtain a pardon or an order from the Governor 22


or an action by the parole or pardon board, depend-23


ing on the offense and State. Individuals convicted 24
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of a Federal offense often have additional barriers to 1


regaining voting rights. 2


(10) State disenfranchisement laws dispropor-3


tionately impact racial and ethnic minorities. More 4


than 6 percent of the African-American voting-age 5


population, or 1,800,000 African Americans, are 6


disenfranchised. Currently, 1 of every 16 voting-age 7


African Americans are rendered unable to vote be-8


cause of felony disenfranchisement, which is a rate 9


more than 3.7 times greater than non-African Amer-10


icans. Over 6 percent of African-American adults are 11


disenfranchised whereas only 1.7 percent of non-Af-12


rican Americans are. In 7 States (Alabama, 16 per-13


cent; Florida, 15 percent; Kentucky, 15 percent; 14


Mississippi, 16 percent; Tennessee, 21 percent; Vir-15


ginia, 16 percent; and Wyoming, 36 percent), more 16


than 1 in 7 African Americans are unable to vote 17


because of prior convictions, twice the national aver-18


age for African Americans. 19


(11) Latino citizens are disproportionately 20


disenfranchised based upon their disproportionate 21


representation in the criminal justice system. In re-22


cent years, Latinos have been imprisoned at 2.5 23


times the rate of Whites. More than 2 percent of the 24


voting-age Latino population, or 560,000 Latinos, 25
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are disenfranchised due to a felony conviction. In 34 1


states Latinos are disenfranchised at a higher rate 2


than the general population. In 11 states 4 percent 3


or more of Latino adults are disenfranchised due to 4


a felony conviction (Alabama, 4 percent; Arizona, 7 5


percent; Arkansas, 4 percent; Idaho, 4 percent; 6


Iowa, 4 percent; Kentucky, 6 percent; Minnesota, 4 7


percent; Mississippi, 5 percent; Nebraska, 6 percent; 8


Tennessee, 11 percent, Wyoming, 4 percent), twice 9


the national average for Latinos. 10


(12) Disenfranchising citizens who have been 11


convicted of a criminal offense and who are living 12


and working in the community serves no compelling 13


State interest and hinders their rehabilitation and 14


reintegration into society. 15


(13) State disenfranchisement laws can sup-16


press electoral participation among eligible voters by 17


discouraging voting among family and community 18


members of disenfranchised persons. Future elec-19


toral participation by the children of disenfranchised 20


parents may be impacted as well. 21


(14) The United States is the only Western de-22


mocracy that permits the permanent denial of voting 23


rights for individuals with felony convictions. 24
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SEC. 1403. RIGHTS OF CITIZENS. 1


The right of an individual who is a citizen of the 2


United States to vote in any election for Federal office 3


shall not be denied or abridged because that individual has 4


been convicted of a criminal offense unless such individual 5


is serving a felony sentence in a correctional institution 6


or facility at the time of the election. 7


SEC. 1404. ENFORCEMENT. 8


(a) ATTORNEY GENERAL.—The Attorney General 9


may, in a civil action, obtain such declaratory or injunctive 10


relief as is necessary to remedy a violation of this subtitle. 11


(b) PRIVATE RIGHT OF ACTION.— 12


(1) IN GENERAL.—A person who is aggrieved 13


by a violation of this subtitle may provide written 14


notice of the violation to the chief election official of 15


the State involved. 16


(2) RELIEF.—Except as provided in paragraph 17


(3), if the violation is not corrected within 90 days 18


after receipt of a notice under paragraph (1), or 19


within 20 days after receipt of the notice if the viola-20


tion occurred within 120 days before the date of an 21


election for Federal office, the aggrieved person 22


may, in a civil action, obtain declaratory or injunc-23


tive relief with respect to the violation. 24


(3) EXCEPTION.—If the violation occurred 25


within 30 days before the date of an election for 26
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Federal office, the aggrieved person need not provide 1


notice to the chief election official of the State under 2


paragraph (1) before bringing a civil action to obtain 3


declaratory or injunctive relief with respect to the 4


violation. 5


SEC. 1405. NOTIFICATION OF RESTORATION OF VOTING 6


RIGHTS. 7


(a) STATE NOTIFICATION.— 8


(1) NOTIFICATION.—On the date determined 9


under paragraph (2), each State shall notify in writ-10


ing any individual who has been convicted of a 11


criminal offense under the law of that State that 12


such individual has the right to vote in an election 13


for Federal office pursuant to the Democracy Res-14


toration Act of 2021 and may register to vote in any 15


such election and provide such individual with any 16


materials that are necessary to register to vote in 17


any such election. 18


(2) DATE OF NOTIFICATION.— 19


(A) FELONY CONVICTION.—In the case of 20


such an individual who has been convicted of a 21


felony, the notification required under para-22


graph (1) shall be given on the date on which 23


the individual— 24
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(i) is sentenced to serve only a term 1


of probation; or 2


(ii) is released from the custody of 3


that State (other than to the custody of 4


another State or the Federal Government 5


to serve a term of imprisonment for a fel-6


ony conviction). 7


(B) MISDEMEANOR CONVICTION.—In the 8


case of such an individual who has been con-9


victed of a misdemeanor, the notification re-10


quired under paragraph (1) shall be given on 11


the date on which such individual is sentenced 12


by a State court. 13


(b) FEDERAL NOTIFICATION.— 14


(1) NOTIFICATION.—Any individual who has 15


been convicted of a criminal offense under Federal 16


law shall be notified in accordance with paragraph 17


(2) that such individual has the right to vote in an 18


election for Federal office pursuant to the Democ-19


racy Restoration Act of 2021 and may register to 20


vote in any such election and provide such individual 21


with any materials that are necessary to register to 22


vote in any such election. 23


(2) DATE OF NOTIFICATION.— 24
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(A) FELONY CONVICTION.—In the case of 1


such an individual who has been convicted of a 2


felony, the notification required under para-3


graph (1) shall be given— 4


(i) in the case of an individual who is 5


sentenced to serve only a term of proba-6


tion, by the Assistant Director for the Of-7


fice of Probation and Pretrial Services of 8


the Administrative Office of the United 9


States Courts on the date on which the in-10


dividual is sentenced; or 11


(ii) in the case of any individual com-12


mitted to the custody of the Bureau of 13


Prisons, by the Director of the Bureau of 14


Prisons, during the period beginning on 15


the date that is 6 months before such indi-16


vidual is released and ending on the date 17


such individual is released from the cus-18


tody of the Bureau of Prisons. 19


(B) MISDEMEANOR CONVICTION.—In the 20


case of such an individual who has been con-21


victed of a misdemeanor, the notification re-22


quired under paragraph (1) shall be given on 23


the date on which such individual is sentenced 24


by a court established by an Act of Congress. 25
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SEC. 1406. DEFINITIONS. 1


For purposes of this subtitle: 2


(1) CORRECTIONAL INSTITUTION OR FACIL-3


ITY.—The term ‘‘correctional institution or facility’’ 4


means any prison, penitentiary, jail, or other institu-5


tion or facility for the confinement of individuals 6


convicted of criminal offenses, whether publicly or 7


privately operated, except that such term does not 8


include any residential community treatment center 9


(or similar public or private facility). 10


(2) ELECTION.—The term ‘‘election’’ means— 11


(A) a general, special, primary, or runoff 12


election; 13


(B) a convention or caucus of a political 14


party held to nominate a candidate; 15


(C) a primary election held for the selec-16


tion of delegates to a national nominating con-17


vention of a political party; or 18


(D) a primary election held for the expres-19


sion of a preference for the nomination of per-20


sons for election to the office of President. 21


(3) FEDERAL OFFICE.—The term ‘‘Federal of-22


fice’’ means the office of President or Vice President 23


of the United States, or of Senator or Representa-24


tive in, or Delegate or Resident Commissioner to, 25


the Congress of the United States. 26
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(4) PROBATION.—The term ‘‘probation’’ means 1


probation, imposed by a Federal, State, or local 2


court, with or without a condition on the individual 3


involved concerning— 4


(A) the individual’s freedom of movement; 5


(B) the payment of damages by the indi-6


vidual; 7


(C) periodic reporting by the individual to 8


an officer of the court; or 9


(D) supervision of the individual by an of-10


ficer of the court. 11


SEC. 1407. RELATION TO OTHER LAWS. 12


(a) STATE LAWS RELATING TO VOTING RIGHTS.— 13


Nothing in this subtitle be construed to prohibit the States 14


from enacting any State law which affords the right to 15


vote in any election for Federal office on terms less restric-16


tive than those established by this subtitle. 17


(b) CERTAIN FEDERAL ACTS.—The rights and rem-18


edies established by this subtitle are in addition to all 19


other rights and remedies provided by law, and neither 20


rights and remedies established by this Act shall super-21


sede, restrict, or limit the application of the Voting Rights 22


Act of 1965 (52 U.S.C. 10301 et seq.) or the National 23


Voter Registration Act of 1993 (52 U.S.C. 20501 et seq.). 24
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SEC. 1408. FEDERAL PRISON FUNDS. 1


No State, unit of local government, or other person 2


may receive or use, to construct or otherwise improve a 3


prison, jail, or other place of incarceration, any Federal 4


funds unless that person has in effect a program under 5


which each individual incarcerated in that person’s juris-6


diction who is a citizen of the United States is notified, 7


upon release from such incarceration, of that individual’s 8


rights under section 1403. 9


SEC. 1409. EFFECTIVE DATE. 10


This subtitle shall apply to citizens of the United 11


States voting in any election for Federal office held after 12


the date of the enactment of this Act. 13


Subtitle F—Promoting Accuracy, 14


Integrity, and Security Through 15


Voter-Verified Permanent Paper 16


Ballot 17


SEC. 1501. SHORT TITLE. 18


This subtitle may be cited as the ‘‘Voter Confidence 19


and Increased Accessibility Act of 2021’’. 20


SEC. 1502. PAPER BALLOT AND MANUAL COUNTING RE-21


QUIREMENTS. 22


(a) IN GENERAL.—Section 301(a)(2) of the Help 23


America Vote Act of 2002 (52 U.S.C. 21081(a)(2)) is 24


amended to read as follows: 25


‘‘(2) PAPER BALLOT REQUIREMENT.— 26
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‘‘(A) VOTER-VERIFIED PAPER BALLOTS.— 1


‘‘(i) PAPER BALLOT REQUIREMENT.— 2


(I) The voting system shall require the use 3


of an individual, durable, voter-verified 4


paper ballot of the voter’s vote that shall 5


be marked and made available for inspec-6


tion and verification by the voter before 7


the voter’s vote is cast and counted, and 8


which shall be counted by hand or read by 9


an optical character recognition device or 10


other counting device. For purposes of this 11


subclause, the term ‘individual, durable, 12


voter-verified paper ballot’ means a paper 13


ballot marked by the voter by hand or a 14


paper ballot marked through the use of a 15


nontabulating ballot marking device or sys-16


tem, so long as the voter shall have the op-17


tion to mark his or her ballot by hand. 18


‘‘(II) The voting system shall provide 19


the voter with an opportunity to correct 20


any error on the paper ballot before the 21


permanent voter-verified paper ballot is 22


preserved in accordance with clause (ii). 23


‘‘(III) The voting system shall not 24


preserve the voter-verified paper ballots in 25
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any manner that makes it possible, at any 1


time after the ballot has been cast, to asso-2


ciate a voter with the record of the voter’s 3


vote without the voter’s consent. 4


‘‘(ii) PRESERVATION AS OFFICIAL 5


RECORD.—The individual, durable, voter- 6


verified paper ballot used in accordance 7


with clause (i) shall constitute the official 8


ballot and shall be preserved and used as 9


the official ballot for purposes of any re-10


count or audit conducted with respect to 11


any election for Federal office in which the 12


voting system is used. 13


‘‘(iii) MANUAL COUNTING REQUIRE-14


MENTS FOR RECOUNTS AND AUDITS.—(I) 15


Each paper ballot used pursuant to clause 16


(i) shall be suitable for a manual audit, 17


and shall be counted by hand in any re-18


count or audit conducted with respect to 19


any election for Federal office. 20


‘‘(II) In the event of any inconsist-21


encies or irregularities between any elec-22


tronic vote tallies and the vote tallies de-23


termined by counting by hand the indi-24


vidual, durable, voter-verified paper ballots 25
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used pursuant to clause (i), and subject to 1


subparagraph (B), the individual, durable, 2


voter-verified paper ballots shall be the 3


true and correct record of the votes cast. 4


‘‘(iv) APPLICATION TO ALL BAL-5


LOTS.—The requirements of this subpara-6


graph shall apply to all ballots cast in elec-7


tions for Federal office, including ballots 8


cast by absent uniformed services voters 9


and overseas voters under the Uniformed 10


and Overseas Citizens Absentee Voting Act 11


and other absentee voters. 12


‘‘(B) SPECIAL RULE FOR TREATMENT OF 13


DISPUTES WHEN PAPER BALLOTS HAVE BEEN 14


SHOWN TO BE COMPROMISED.— 15


‘‘(i) IN GENERAL.—In the event 16


that— 17


‘‘(I) there is any inconsistency 18


between any electronic vote tallies and 19


the vote tallies determined by count-20


ing by hand the individual, durable, 21


voter-verified paper ballots used pur-22


suant to subparagraph (A)(i) with re-23


spect to any election for Federal of-24


fice; and 25
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‘‘(II) it is demonstrated by clear 1


and convincing evidence (as deter-2


mined in accordance with the applica-3


ble standards in the jurisdiction in-4


volved) in any recount, audit, or con-5


test of the result of the election that 6


the paper ballots have been com-7


promised (by damage or mischief or 8


otherwise) and that a sufficient num-9


ber of the ballots have been so com-10


promised that the result of the elec-11


tion could be changed, 12


the determination of the appropriate rem-13


edy with respect to the election shall be 14


made in accordance with applicable State 15


law, except that the electronic tally shall 16


not be used as the exclusive basis for de-17


termining the official certified result. 18


‘‘(ii) RULE FOR CONSIDERATION OF 19


BALLOTS ASSOCIATED WITH EACH VOTING 20


MACHINE.—For purposes of clause (i), 21


only the paper ballots deemed com-22


promised, if any, shall be considered in the 23


calculation of whether or not the result of 24
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the election could be changed due to the 1


compromised paper ballots.’’. 2


(b) CONFORMING AMENDMENT CLARIFYING APPLI-3


CABILITY OF ALTERNATIVE LANGUAGE ACCESSIBILITY.— 4


Section 301(a)(4) of such Act (52 U.S.C. 21081(a)(4)) 5


is amended by inserting ‘‘(including the paper ballots re-6


quired to be used under paragraph (2))’’ after ‘‘voting sys-7


tem’’. 8


(c) OTHER CONFORMING AMENDMENTS.—Section 9


301(a)(1) of such Act (52 U.S.C. 21081(a)(1)) is amend-10


ed— 11


(1) in subparagraph (A)(i), by striking ‘‘count-12


ed’’ and inserting ‘‘counted, in accordance with 13


paragraphs (2) and (3)’’; 14


(2) in subparagraph (A)(ii), by striking ‘‘count-15


ed’’ and inserting ‘‘counted, in accordance with 16


paragraphs (2) and (3)’’; 17


(3) in subparagraph (A)(iii), by striking ‘‘count-18


ed’’ each place it appears and inserting ‘‘counted, in 19


accordance with paragraphs (2) and (3)’’; and 20


(4) in subparagraph (B)(ii), by striking ‘‘count-21


ed’’ and inserting ‘‘counted, in accordance with 22


paragraphs (2) and (3)’’. 23
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SEC. 1503. ACCESSIBILITY AND BALLOT VERIFICATION FOR 1


INDIVIDUALS WITH DISABILITIES. 2


(a) IN GENERAL.—Section 301(a)(3)(B) of the Help 3


America Vote Act of 2002 (52 U.S.C. 21081(a)(3)(B)) is 4


amended to read as follows: 5


‘‘(B)(i) ensure that individuals with dis-6


abilities and others are given an equivalent op-7


portunity to vote, including with privacy and 8


independence, in a manner that produces a 9


voter-verified paper ballot as for other voters; 10


‘‘(ii) satisfy the requirement of subpara-11


graph (A) through the use of a sufficient num-12


ber, but at least one, of voting systems, as de-13


termined by the Commission in consultation 14


with the United States Access Board and the 15


National Institute of Standards and Tech-16


nology, equipped to serve individuals with and 17


without disabilities, including nonvisual and en-18


hanced visual accessibility for the blind and vis-19


ually impaired, and nonmanual and enhanced 20


manual accessibility for the mobility and dex-21


terity impaired, for all in person voting options; 22


and 23


‘‘(iii) meet the requirements of subpara-24


graph (A) and paragraph (2)(A) by using a sys-25


tem that— 26
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‘‘(I) allows the voter to privately and 1


independently verify the permanent paper 2


ballot through the presentation, in acces-3


sible form, of the printed or marked vote 4


selections from the same printed or 5


marked information that would be used for 6


any vote counting or auditing; and 7


‘‘(II) allows the voter to privately and 8


independently verify and cast the perma-9


nent paper ballot without requiring the 10


voter to manually handle the paper bal-11


lot;’’. 12


(b) SPECIFIC REQUIREMENT OF STUDY, TESTING, 13


AND DEVELOPMENT OF ACCESSIBLE VOTING OPTIONS.— 14


(1) STUDY AND REPORTING.—Subtitle C of 15


title II of such Act (52 U.S.C. 21081 et seq.) is 16


amended— 17


(A) by redesignating section 247 as section 18


248; and 19


(B) by inserting after section 246 the fol-20


lowing new section: 21


‘‘SEC. 247. STUDY AND REPORT ON ACCESSIBLE VOTING 22


OPTIONS. 23


‘‘(a) GRANTS TO STUDY AND REPORT.—The Com-24


mission, in coordination with the Access Board and the 25
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Cybersecurity and Infrastructure Security Agency, shall 1


make grants to not fewer than three eligible entities to 2


study, test, and develop accessible and secure remote vot-3


ing systems and voting, verification, and casting devices 4


to enhance the accessibility of voting and verification for 5


individuals with disabilities. 6


‘‘(b) ELIGIBILITY.—An entity is eligible to receive a 7


grant under this part if it submits to the Commission (at 8


such time and in such form as the Commission may re-9


quire) an application containing— 10


‘‘(1) a certification that the entity shall com-11


plete the activities carried out with the grant not 12


later than January 1, 2024; and 13


‘‘(2) such other information and certifications 14


as the Commission may require. 15


‘‘(c) AVAILABILITY OF TECHNOLOGY.—Any tech-16


nology developed with the grants made under this section 17


shall be treated as non-proprietary and shall be made 18


available to the public, including to manufacturers of vot-19


ing systems. 20


‘‘(d) COORDINATION WITH GRANTS FOR TECH-21


NOLOGY IMPROVEMENTS.—The Commission shall carry 22


out this section so that the activities carried out with the 23


grants made under subsection (a) are coordinated with the 24


research conducted under the grant program carried out 25
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by the Commission under section 271, to the extent that 1


the Commission determines necessary to provide for the 2


advancement of accessible voting technology. 3


‘‘(e) AUTHORIZATION OF APPROPRIATIONS.—There 4


is authorized to be appropriated to carry out subsection 5


(a) $10,000,000, to remain available until expended.’’. 6


(2) CLERICAL AMENDMENT.—The table of con-7


tents of such Act is amended— 8


(A) by redesignating the item relating to 9


section 247 as relating to section 248; and 10


(B) by inserting after the item relating to 11


section 246 the following new item: 12


‘‘Sec. 247. Study and report on accessible voting options.’’. 


(c) CLARIFICATION OF ACCESSIBILITY STANDARDS 13


UNDER VOLUNTARY VOTING SYSTEM GUIDANCE.—In 14


adopting any voluntary guidance under subtitle B of title 15


III of the Help America Vote Act with respect to the ac-16


cessibility of the paper ballot verification requirements for 17


individuals with disabilities, the Election Assistance Com-18


mission shall include and apply the same accessibility 19


standards applicable under the voluntary guidance adopt-20


ed for accessible voting systems under such subtitle. 21


(d) PERMITTING USE OF FUNDS FOR PROTECTION 22


AND ADVOCACY SYSTEMS TO SUPPORT ACTIONS TO EN-23


FORCE ELECTION-RELATED DISABILITY ACCESS.—Sec-24


tion 292(a) of the Help America Vote Act of 2002 (52 25
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U.S.C. 21062(a)) is amended by striking ‘‘; except that’’ 1


and all that follows and inserting a period. 2


SEC. 1504. DURABILITY AND READABILITY REQUIREMENTS 3


FOR BALLOTS. 4


Section 301(a) of the Help America Vote Act of 2002 5


(52 U.S.C. 21081(a)) is amended by adding at the end 6


the following new paragraph: 7


‘‘(7) DURABILITY AND READABILITY REQUIRE-8


MENTS FOR BALLOTS.— 9


‘‘(A) DURABILITY REQUIREMENTS FOR 10


PAPER BALLOTS.— 11


‘‘(i) IN GENERAL.—All voter-verified 12


paper ballots required to be used under 13


this Act shall be marked or printed on du-14


rable paper. 15


‘‘(ii) DEFINITION.—For purposes of 16


this Act, paper is ‘durable’ if it is capable 17


of withstanding multiple counts and re-18


counts by hand without compromising the 19


fundamental integrity of the ballots, and 20


capable of retaining the information 21


marked or printed on them for the full du-22


ration of a retention and preservation pe-23


riod of 22 months. 24







173 


•HR 1 EH


‘‘(B) READABILITY REQUIREMENTS FOR 1


PAPER BALLOTS MARKED BY BALLOT MARKING 2


DEVICE.—All voter-verified paper ballots com-3


pleted by the voter through the use of a ballot 4


marking device shall be clearly readable by the 5


voter without assistance (other than eyeglasses 6


or other personal vision enhancing devices) and 7


by an optical character recognition device or 8


other device equipped for individuals with dis-9


abilities.’’. 10


SEC. 1505. STUDY AND REPORT ON OPTIMAL BALLOT DE-11


SIGN. 12


(a) STUDY.—The Election Assistance Commission 13


shall conduct a study of the best ways to design ballots 14


used in elections for public office, including paper ballots 15


and electronic or digital ballots, to minimize confusion and 16


user errors. 17


(b) REPORT.—Not later than January 1, 2022, the 18


Election Assistance Commission shall submit to Congress 19


a report on the study conducted under subsection (a). 20


SEC. 1506. PAPER BALLOT PRINTING REQUIREMENTS. 21


Section 301(a) of the Help America Vote Act of 2002 22


(52 U.S.C. 21081(a)), as amended by section 1504, is fur-23


ther amended by adding at the end the following new para-24


graph: 25
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‘‘(8) PRINTING REQUIREMENTS FOR BAL-1


LOTS.—All paper ballots used in an election for Fed-2


eral office shall be printed in the United States on 3


paper manufactured in the United States.’’. 4


SEC. 1507. EFFECTIVE DATE FOR NEW REQUIREMENTS. 5


Section 301(d) of the Help America Vote Act of 2002 6


(52 U.S.C. 21081(d)) is amended to read as follows: 7


‘‘(d) EFFECTIVE DATE.— 8


‘‘(1) IN GENERAL.—Except as provided in para-9


graph (2), each State and jurisdiction shall be re-10


quired to comply with the requirements of this sec-11


tion on and after January 1, 2006. 12


‘‘(2) SPECIAL RULE FOR CERTAIN REQUIRE-13


MENTS.— 14


‘‘(A) IN GENERAL.—Except as provided in 15


subparagraphs (B) and (C), the requirements of 16


this section which are first imposed on a State 17


and jurisdiction pursuant to the amendments 18


made by the Voter Confidence and Increased 19


Accessibility Act of 2021 shall apply with re-20


spect to voting systems used for any election for 21


Federal office held in 2022 or any succeeding 22


year. 23


‘‘(B) DELAY FOR JURISDICTIONS USING 24


CERTAIN PAPER RECORD PRINTERS OR CERTAIN 25
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SYSTEMS USING OR PRODUCING VOTER- 1


VERIFIABLE PAPER RECORDS IN 2020.— 2


‘‘(i) DELAY.—In the case of a juris-3


diction described in clause (ii), subpara-4


graph (A) shall apply to a voting system in 5


the jurisdiction as if the reference in such 6


subparagraph to ‘2022’ were a reference to 7


‘2024’, but only with respect to the fol-8


lowing requirements of this section: 9


‘‘(I) Paragraph (2)(A)(i)(I) of 10


subsection (a) (relating to the use of 11


voter-verified paper ballots). 12


‘‘(II) Paragraph (3)(B)(ii)(I) and 13


(II) of subsection (a) (relating to ac-14


cess to verification from and casting 15


of the durable paper ballot). 16


‘‘(III) Paragraph (7) of sub-17


section (a) (relating to durability and 18


readability requirements for ballots). 19


‘‘(ii) JURISDICTIONS DESCRIBED.—A 20


jurisdiction described in this clause is a ju-21


risdiction— 22


‘‘(I) which used voter verifiable 23


paper record printers attached to di-24


rect recording electronic voting ma-25
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chines, or which used other voting 1


systems that used or produced paper 2


records of the vote verifiable by voters 3


but that are not in compliance with 4


paragraphs (2)(A)(i)(I), (3)(B)(iii)(i) 5


and (II), and (7) of subsection (a) (as 6


amended or added by the Voter Con-7


fidence and Increased Accessibility 8


Act of 2021), for the administration 9


of the regularly scheduled general 10


election for Federal office held in No-11


vember 2020; and 12


‘‘(II) which will continue to use 13


such printers or systems for the ad-14


ministration of elections for Federal 15


office held in years before 2024. 16


‘‘(iii) MANDATORY AVAILABILITY OF 17


PAPER BALLOTS AT POLLING PLACES 18


USING GRANDFATHERED PRINTERS AND 19


SYSTEMS.— 20


‘‘(I) REQUIRING BALLOTS TO BE 21


OFFERED AND PROVIDED.—The ap-22


propriate election official at each poll-23


ing place that uses a printer or sys-24


tem described in clause (ii)(I) for the 25
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administration of elections for Federal 1


office shall offer each individual who 2


is eligible to cast a vote in the election 3


at the polling place the opportunity to 4


cast the vote using a blank pre-print-5


ed paper ballot which the individual 6


may mark by hand and which is not 7


produced by the direct recording elec-8


tronic voting machine or other such 9


system. The official shall provide the 10


individual with the ballot and the sup-11


plies necessary to mark the ballot, and 12


shall ensure (to the greatest extent 13


practicable) that the waiting period 14


for the individual to cast a vote is the 15


lesser of 30 minutes or the average 16


waiting period for an individual who 17


does not agree to cast the vote using 18


such a paper ballot under this clause. 19


‘‘(II) TREATMENT OF BALLOT.— 20


Any paper ballot which is cast by an 21


individual under this clause shall be 22


counted and otherwise treated as a 23


regular ballot for all purposes (includ-24


ing by incorporating it into the final 25
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unofficial vote count (as defined by 1


the State) for the precinct) and not as 2


a provisional ballot, unless the indi-3


vidual casting the ballot would have 4


otherwise been required to cast a pro-5


visional ballot. 6


‘‘(III) POSTING OF NOTICE.— 7


The appropriate election official shall 8


ensure there is prominently displayed 9


at each polling place a notice that de-10


scribes the obligation of the official to 11


offer individuals the opportunity to 12


cast votes using a pre-printed blank 13


paper ballot. The notice shall take 14


into consideration factors including 15


the linguistic preferences of voters in 16


the jurisdiction. 17


‘‘(IV) TRAINING OF ELECTION 18


OFFICIALS.—The chief State election 19


official shall ensure that election offi-20


cials at polling places in the State are 21


aware of the requirements of this 22


clause, including the requirement to 23


display a notice under subclause (III), 24


and are aware that it is a violation of 25
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the requirements of this title for an 1


election official to fail to offer an indi-2


vidual the opportunity to cast a vote 3


using a blank pre-printed paper ballot. 4


‘‘(V) PERIOD OF APPLICA-5


BILITY.—The requirements of this 6


clause apply only during the period in 7


which the delay is in effect under 8


clause (i). 9


‘‘(C) SPECIAL RULE FOR JURISDICTIONS 10


USING CERTAIN NONTABULATING BALLOT 11


MARKING DEVICES.—In the case of a jurisdic-12


tion which uses a nontabulating ballot marking 13


device which automatically deposits the ballot 14


into a privacy sleeve, subparagraph (A) shall 15


apply to a voting system in the jurisdiction as 16


if the reference in such subparagraph to ‘any 17


election for Federal office held in 2022 or any 18


succeeding year’ were a reference to ‘elections 19


for Federal office occurring held in 2024 or 20


each succeeding year’, but only with respect to 21


paragraph (3)(B)(iii)(II) of subsection (a) (re-22


lating to nonmanual casting of the durable 23


paper ballot).’’. 24
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Subtitle G—Provisional Ballots 1


SEC. 1601. REQUIREMENTS FOR COUNTING PROVISIONAL 2


BALLOTS; ESTABLISHMENT OF UNIFORM AND 3


NONDISCRIMINATORY STANDARDS. 4


(a) IN GENERAL.—Section 302 of the Help America 5


Vote Act of 2002 (52 U.S.C. 21082) is amended— 6


(1) by redesignating subsection (d) as sub-7


section (f); and 8


(2) by inserting after subsection (c) the fol-9


lowing new subsections: 10


‘‘(d) STATEWIDE COUNTING OF PROVISIONAL BAL-11


LOTS.— 12


‘‘(1) IN GENERAL.—For purposes of subsection 13


(a)(4), notwithstanding the precinct or polling place 14


at which a provisional ballot is cast within the State, 15


the appropriate election official of the jurisdiction in 16


which the individual is registered shall count each 17


vote on such ballot for each election in which the in-18


dividual who cast such ballot is eligible to vote. 19


‘‘(2) EFFECTIVE DATE.—This subsection shall 20


apply with respect to elections held on or after Janu-21


ary 1, 2022. 22


‘‘(e) UNIFORM AND NONDISCRIMINATORY STAND-23


ARDS.— 24
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‘‘(1) IN GENERAL.—Consistent with the re-1


quirements of this section, each State shall establish 2


uniform and nondiscriminatory standards for the 3


issuance, handling, and counting of provisional bal-4


lots. 5


‘‘(2) EFFECTIVE DATE.—This subsection shall 6


apply with respect to elections held on or after Janu-7


ary 1, 2022.’’. 8


(b) CONFORMING AMENDMENT.—Section 302(f) of 9


such Act (52 U.S.C. 21082(f)), as redesignated by sub-10


section (a), is amended by striking ‘‘Each State’’ and in-11


serting ‘‘Except as provided in subsections (d)(2) and 12


(e)(2), each State’’. 13


Subtitle H—Early Voting 14


SEC. 1611. EARLY VOTING. 15


(a) REQUIREMENTS.—Subtitle A of title III of the 16


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 17


as amended by section 1031(a) and section 1101(a), is 18


amended— 19


(1) by redesignating sections 306 and 307 as 20


sections 307 and 308; and 21


(2) by inserting after section 305 the following 22


new section: 23
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‘‘SEC. 306. EARLY VOTING. 1


‘‘(a) REQUIRING VOTING PRIOR TO DATE OF ELEC-2


TION.— 3


‘‘(1) IN GENERAL.—Each State shall allow indi-4


viduals to vote in an election for Federal office dur-5


ing an early voting period which occurs prior to the 6


date of the election, in the same manner as voting 7


is allowed on such date. 8


‘‘(2) LENGTH OF PERIOD.—The early voting 9


period required under this subsection with respect to 10


an election shall consist of a period of consecutive 11


days (including weekends) which begins on the 15th 12


day before the date of the election (or, at the option 13


of the State, on a day prior to the 15th day before 14


the date of the election) and ends on the date of the 15


election. 16


‘‘(b) MINIMUM EARLY VOTING REQUIREMENTS.— 17


Each polling place which allows voting during an early vot-18


ing period under subsection (a) shall— 19


‘‘(1) allow such voting for no less than 10 hours 20


on each day; 21


‘‘(2) have uniform hours each day for which 22


such voting occurs; and 23


‘‘(3) allow such voting to be held for some pe-24


riod of time prior to 9:00 a.m (local time) and some 25


period of time after 5:00 p.m. (local time). 26
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‘‘(c) LOCATION OF POLLING PLACES.— 1


‘‘(1) PROXIMITY TO PUBLIC TRANSPOR-2


TATION.—To the greatest extent practicable, a State 3


shall ensure that each polling place which allows vot-4


ing during an early voting period under subsection 5


(a) is located within walking distance of a stop on 6


a public transportation route. 7


‘‘(2) AVAILABILITY IN RURAL AREAS.—The 8


State shall ensure that polling places which allow 9


voting during an early voting period under sub-10


section (a) will be located in rural areas of the State, 11


and shall ensure that such polling places are located 12


in communities which will provide the greatest op-13


portunity for residents of rural areas to vote during 14


the early voting period. 15


‘‘(3) COLLEGE CAMPUSES.—The State shall en-16


sure that polling places which allow voting during an 17


early voting period under subsection (a) will be lo-18


cated on campuses of institutions of higher edu-19


cation in the State. 20


‘‘(d) STANDARDS.— 21


‘‘(1) IN GENERAL.—The Commission shall issue 22


standards for the administration of voting prior to 23


the day scheduled for a Federal election. Such 24


standards shall include the nondiscriminatory geo-25
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graphic placement of polling places at which such 1


voting occurs. 2


‘‘(2) DEVIATION.—The standards described in 3


paragraph (1) shall permit States, upon providing 4


adequate public notice, to deviate from any require-5


ment in the case of unforeseen circumstances such 6


as a natural disaster, terrorist attack, or a change 7


in voter turnout. 8


‘‘(e) BALLOT PROCESSING AND SCANNING REQUIRE-9


MENTS.— 10


‘‘(1) IN GENERAL.—The State shall begin proc-11


essing and scanning ballots cast during in-person 12


early voting for tabulation at least 14 days prior to 13


the date of the election involved. 14


‘‘(2) LIMITATION.—Nothing in this subsection 15


shall be construed to permit a State to tabulate bal-16


lots in an election before the closing of the polls on 17


the date of the election. 18


‘‘(f) EFFECTIVE DATE.—This section shall apply 19


with respect to the regularly scheduled general election for 20


Federal office held in November 2022 and each succeeding 21


election for Federal office.’’. 22


(b) CONFORMING AMENDMENT RELATING TO 23


ISSUANCE OF VOLUNTARY GUIDANCE BY ELECTION AS-24


SISTANCE COMMISSION.—Section 321(b) of such Act (52 25
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U.S.C. 21101(b)), as redesignated and amended by sec-1


tion 1101(b), is amended— 2


(1) by striking ‘‘and’’ at the end of paragraph 3


(3); 4


(2) by striking the period at the end of para-5


graph (4) and inserting ‘‘; and’’; and 6


(3) by adding at the end the following new 7


paragraph: 8


‘‘(5) except as provided in paragraph (4), in the 9


case of the recommendations with respect to any sec-10


tion added by the For the People Act of 2021, June 11


30, 2022.’’. 12


(c) CLERICAL AMENDMENT.—The table of contents 13


of such Act, as amended by section 1031(c) and section 14


1101(c), is amended— 15


(1) by redesignating the items relating to sec-16


tions 306 and 307 as relating to sections 307 and 17


308; and 18


(2) by inserting after the item relating to sec-19


tion 305 the following new item: 20


‘‘Sec. 306. Early voting.’’. 


Subtitle I—Voting by Mail 21


SEC. 1621. VOTING BY MAIL. 22


(a) REQUIREMENTS.—Subtitle A of title III of the 23


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 24
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as amended by section 1031(a), section 1101(a), and sec-1


tion 1611(a), is amended— 2


(1) by redesignating sections 307 and 308 as 3


sections 308 and 309; and 4


(2) by inserting after section 306 the following 5


new section: 6


‘‘SEC. 307. PROMOTING ABILITY OF VOTERS TO VOTE BY 7


MAIL. 8


‘‘(a) UNIFORM AVAILABILITY OF ABSENTEE VOTING 9


TO ALL VOTERS.— 10


‘‘(1) IN GENERAL.—If an individual in a State 11


is eligible to cast a vote in an election for Federal 12


office, the State may not impose any additional con-13


ditions or requirements on the eligibility of the indi-14


vidual to cast the vote in such election by absentee 15


ballot by mail. 16


‘‘(2) ADMINISTRATION OF VOTING BY MAIL.— 17


‘‘(A) PROHIBITING IDENTIFICATION RE-18


QUIREMENT AS CONDITION OF OBTAINING BAL-19


LOT.—A State may not require an individual to 20


provide any form of identification as a condition 21


of obtaining an absentee ballot, except that 22


nothing in this paragraph may be construed to 23


prevent a State from requiring a signature of 24
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the individual or similar affirmation as a condi-1


tion of obtaining an absentee ballot. 2


‘‘(B) PROHIBITING REQUIREMENT TO PRO-3


VIDE NOTARIZATION OR WITNESS SIGNATURE 4


AS CONDITION OF OBTAINING OR CASTING BAL-5


LOT.—A State may not require notarization or 6


witness signature or other formal authentica-7


tion (other than voter attestation) as a condi-8


tion of obtaining or casting an absentee ballot. 9


‘‘(C) DEADLINE FOR RETURNING BAL-10


LOT.—A State may impose a reasonable dead-11


line for requesting the absentee ballot and re-12


lated voting materials from the appropriate 13


State or local election official and for returning 14


the ballot to the appropriate State or local elec-15


tion official. 16


‘‘(3) NO EFFECT ON IDENTIFICATION REQUIRE-17


MENTS FOR FIRST-TIME VOTERS REGISTERING BY 18


MAIL.—Nothing in this subsection may be construed 19


to exempt any individual described in paragraph (1) 20


of section 303(b) from meeting the requirements of 21


paragraph (2) of such section. 22


‘‘(b) DUE PROCESS REQUIREMENTS FOR STATES 23


REQUIRING SIGNATURE VERIFICATION.— 24


‘‘(1) REQUIREMENT.— 25
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‘‘(A) IN GENERAL.—A State may not im-1


pose a signature verification requirement as a 2


condition of accepting and counting an absentee 3


ballot submitted by any individual with respect 4


to an election for Federal office unless the 5


State meets the due process requirements de-6


scribed in paragraph (2). 7


‘‘(B) SIGNATURE VERIFICATION REQUIRE-8


MENT DESCRIBED.—In this subsection, a ‘sig-9


nature verification requirement’ is a require-10


ment that an election official verify the identi-11


fication of an individual by comparing the indi-12


vidual’s signature on the absentee ballot with 13


the individual’s signature on the official list of 14


registered voters in the State or another official 15


record or other document used by the State to 16


verify the signatures of voters. 17


‘‘(2) DUE PROCESS REQUIREMENTS.— 18


‘‘(A) NOTICE AND OPPORTUNITY TO CURE 19


DISCREPANCY IN SIGNATURES.—If an indi-20


vidual submits an absentee ballot and the ap-21


propriate State or local election official deter-22


mines that a discrepancy exists between the sig-23


nature on such ballot and the signature of such 24


individual on the official list of registered voters 25







189 


•HR 1 EH


in the State or other official record or document 1


used by the State to verify the signatures of 2


voters, such election official, prior to making a 3


final determination as to the validity of such 4


ballot, shall— 5


‘‘(i) make a good faith effort to imme-6


diately notify the individual by mail, tele-7


phone, and (if available) text message and 8


electronic mail that— 9


‘‘(I) a discrepancy exists between 10


the signature on such ballot and the 11


signature of the individual on the offi-12


cial list of registered voters in the 13


State or other official record or docu-14


ment used by the State to verify the 15


signatures of voters, and 16


‘‘(II) if such discrepancy is not 17


cured prior to the expiration of the 18


10-day period which begins on the 19


date the official notifies the individual 20


of the discrepancy, such ballot will not 21


be counted; and 22


‘‘(ii) cure such discrepancy and count 23


the ballot if, prior to the expiration of the 24


10-day period described in clause (i)(II), 25
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the individual provides the official with in-1


formation to cure such discrepancy, either 2


in person, by telephone, or by electronic 3


methods. 4


‘‘(B) NOTICE AND OPPORTUNITY TO CURE 5


MISSING SIGNATURE OR OTHER DEFECT.—If an 6


individual submits an absentee ballot without a 7


signature or submits an absentee ballot with 8


another defect which, if left uncured, would 9


cause the ballot to not be counted, the appro-10


priate State or local election official, prior to 11


making a final determination as to the validity 12


of the ballot, shall— 13


‘‘(i) make a good faith effort to imme-14


diately notify the individual by mail, tele-15


phone, and (if available) text message and 16


electronic mail that— 17


‘‘(I) the ballot did not include a 18


signature or has some other defect, 19


and 20


‘‘(II) if the individual does not 21


provide the missing signature or cure 22


the other defect prior to the expira-23


tion of the 10-day period which begins 24


on the date the official notifies the in-25
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dividual that the ballot did not include 1


a signature or has some other defect, 2


such ballot will not be counted; and 3


‘‘(ii) count the ballot if, prior to the 4


expiration of the 10-day period described 5


in clause (i)(II), the individual provides the 6


official with the missing signature on a 7


form proscribed by the State or cures the 8


other defect. 9


This subparagraph does not apply with respect 10


to a defect consisting of the failure of a ballot 11


to meet the applicable deadline for the accept-12


ance of the ballot, as described in subsection 13


(e). 14


‘‘(C) OTHER REQUIREMENTS.—An election 15


official may not make a determination that a 16


discrepancy exists between the signature on an 17


absentee ballot and the signature of the indi-18


vidual who submits the ballot on the official list 19


of registered voters in the State or other official 20


record or other document used by the State to 21


verify the signatures of voters unless— 22


‘‘(i) at least 2 election officials make 23


the determination; 24
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‘‘(ii) each official who makes the de-1


termination has received training in proce-2


dures used to verify signatures; and 3


‘‘(iii) of the officials who make the de-4


termination, at least one is affiliated with 5


the political party whose candidate received 6


the most votes in the most recent statewide 7


election for Federal office held in the State 8


and at least one is affiliated with the polit-9


ical party whose candidate received the 10


second most votes in the most recent state-11


wide election for Federal office held in the 12


State. 13


‘‘(3) REPORT.— 14


‘‘(A) IN GENERAL.—Not later than 120 15


days after the end of a Federal election cycle, 16


each chief State election official shall submit to 17


Congress and the Commission a report con-18


taining the following information for the appli-19


cable Federal election cycle in the State: 20


‘‘(i) The number of ballots invalidated 21


due to a discrepancy under this subsection. 22


‘‘(ii) Description of attempts to con-23


tact voters to provide notice as required by 24


this subsection. 25
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‘‘(iii) Description of the cure process 1


developed by such State pursuant to this 2


subsection, including the number of ballots 3


determined valid as a result of such proc-4


ess. 5


‘‘(B) FEDERAL ELECTION CYCLE DE-6


FINED.—For purposes of this subsection, the 7


term ‘Federal election cycle’ means the period 8


beginning on January 1 of any odd numbered 9


year and ending on December 31 of the fol-10


lowing year. 11


‘‘(4) RULE OF CONSTRUCTION.—Nothing in 12


this subsection shall be construed— 13


‘‘(A) to prohibit a State from rejecting a 14


ballot attempted to be cast in an election for 15


Federal office by an individual who is not eligi-16


ble to vote in the election; or 17


‘‘(B) to prohibit a State from providing an 18


individual with more time and more methods 19


for curing a discrepancy in the individual’s sig-20


nature, providing a missing signature, or curing 21


any other defect than the State is required to 22


provide under this subsection. 23


‘‘(c) TRANSMISSION OF APPLICATIONS, BALLOTS, 24


AND BALLOTING MATERIALS TO VOTERS.— 25
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‘‘(1) AUTOMATIC TRANSMISSION OF ABSENTEE 1


BALLOT APPLICATIONS BY MAIL.— 2


‘‘(A) TRANSMISSION OF APPLICATIONS.— 3


Not later than 60 days before the date of an 4


election for Federal office, the appropriate 5


State or local election official shall transmit by 6


mail an application for an absentee ballot for 7


the election to each individual who is registered 8


to vote in the election, or, in the case of any 9


State that does not register voters, all individ-10


uals who are in the State’s central voter file (or 11


if the State does not keep a central voter file, 12


all individuals who are eligible to vote in such 13


election). 14


‘‘(B) EXCEPTION FOR INDIVIDUALS AL-15


READY RECEIVING APPLICATIONS AUTOMATI-16


CALLY.—Subparagraph (A) does not apply with 17


respect to an individual to whom the State is 18


already required to transmit an application for 19


an absentee ballot for the election because the 20


individual exercised the option described in sub-21


paragraph (D) of paragraph (2) to treat an ap-22


plication for an absentee ballot in a previous 23


election for Federal office in the State as an ap-24
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plication for an absentee ballot in all subse-1


quent elections for Federal office in the State. 2


‘‘(C) EXCEPTION FOR STATES TRANSMIT-3


TING BALLOTS WITHOUT APPLICATION.—Sub-4


paragraph (A) does not apply with respect to a 5


State which transmits a ballot in an election for 6


Federal office in the State to a voter prior to 7


the date of the election without regard to 8


whether or not the voter submitted an applica-9


tion for the ballot to the State. 10


‘‘(D) RULE OF CONSTRUCTION.—Nothing 11


in this paragraph may be construed to prohibit 12


an individual from submitting to the appro-13


priate State or local election official an applica-14


tion for an absentee ballot in an election for 15


Federal office, including through the methods 16


described in paragraph (2). 17


‘‘(2) OTHER METHODS FOR APPLYING FOR AB-18


SENTEE BALLOT.— 19


‘‘(A) IN GENERAL.—In addition to such 20


other methods as the State may establish for an 21


individual to apply for an absentee ballot, the 22


State shall permit an individual— 23


‘‘(i) to submit an application for an 24


absentee ballot online; and 25
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‘‘(ii) to submit an application for an 1


absentee ballot through the use of an auto-2


mated telephone-based system, subject to 3


the same terms and conditions applicable 4


under this paragraph to the services made 5


available online. 6


‘‘(B) TREATMENT OF WEBSITES.—The 7


State shall be considered to meet the require-8


ments of subparagraph (A)(i) if the website of 9


the appropriate State or local election official 10


allows an application for an absentee ballot to 11


be completed and submitted online and if the 12


website permits the individual— 13


‘‘(i) to print the application so that 14


the individual may complete the application 15


and return it to the official; or 16


‘‘(ii) request that a paper copy of the 17


application be transmitted to the individual 18


by mail or electronic mail so that the indi-19


vidual may complete the application and 20


return it to the official. 21


‘‘(C) ENSURING DELIVERY PRIOR TO 22


ELECTION.—If an individual who is eligible to 23


vote in an election for Federal office submits an 24


application for an absentee ballot in the elec-25
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tion, the appropriate State or local election offi-1


cial shall ensure that the ballot and relating 2


voting materials are received by the individual 3


prior to the date of the election so long as the 4


individual’s application is received by the offi-5


cial not later than 5 days (excluding Saturdays, 6


Sundays, and legal public holidays) before the 7


date of the election, except that nothing in this 8


paragraph shall preclude a State or local juris-9


diction from allowing for the acceptance and 10


processing of absentee ballot applications sub-11


mitted or received after such required period. 12


‘‘(D) APPLICATION FOR ALL FUTURE 13


ELECTIONS.—At the option of an individual, a 14


State shall treat the individual’s application to 15


vote by absentee ballot by mail in an election 16


for Federal office as an application for an ab-17


sentee ballot by mail in all subsequent Federal 18


elections held in the State. 19


‘‘(3) SAME-DAY PROCESSING.—The United 20


States Postal Service shall ensure, to the maximum 21


extent practicable, that ballots are processed and 22


cleared from any postal facility or post office on the 23


same day the ballots are received at such a facility 24


or post office. 25
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‘‘(d) ACCESSIBILITY FOR INDIVIDUALS WITH DIS-1


ABILITIES.—The State shall ensure that all absentee bal-2


lot applications, absentee ballots, and related voting mate-3


rials in elections for Federal office are accessible to indi-4


viduals with disabilities in a manner that provides the 5


same opportunity for access and participation (including 6


with privacy and independence) as for other voters. 7


‘‘(e) UNIFORM DEADLINE FOR ACCEPTANCE OF 8


MAILED BALLOTS.— 9


‘‘(1) IN GENERAL.—A State may not refuse to 10


accept or process a ballot submitted by an individual 11


by mail with respect to an election for Federal office 12


in the State on the grounds that the individual did 13


not meet a deadline for returning the ballot to the 14


appropriate State or local election official if— 15


‘‘(A) the ballot is postmarked or otherwise 16


indicated by the United States Postal Service to 17


have been mailed on or before the date of the 18


election, or has been signed by the voter on or 19


before the date of the election; and 20


‘‘(B) the ballot is received by the appro-21


priate election official prior to the expiration of 22


the 10-day period which begins on the date of 23


the election. 24
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‘‘(2) RULE OF CONSTRUCTION.—Nothing in 1


this subsection shall be construed to prohibit a State 2


from having a law that allows for counting of ballots 3


in an election for Federal office that are received 4


through the mail after the date that is 10 days after 5


the date of the election. 6


‘‘(f) ALTERNATIVE METHODS OF RETURNING BAL-7


LOTS.— 8


‘‘(1) IN GENERAL.—In addition to permitting 9


an individual to whom a ballot in an election was 10


provided under this section to return the ballot to an 11


election official by mail, the State shall permit the 12


individual to cast the ballot by delivering the ballot 13


at such times and to such locations as the State may 14


establish, including— 15


‘‘(A) permitting the individual to deliver 16


the ballot to a polling place on any date on 17


which voting in the election is held at the poll-18


ing place; and 19


‘‘(B) permitting the individual to deliver 20


the ballot to a designated ballot drop-off loca-21


tion, a tribally designated building, or the office 22


of a State or local election official. 23


‘‘(2) PERMITTING VOTERS TO DESIGNATE 24


OTHER PERSON TO RETURN BALLOT.—The State— 25
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‘‘(A) shall permit a voter to designate any 1


person to return a voted and sealed absentee 2


ballot to the post office, a ballot drop-off loca-3


tion, tribally designated building, or election of-4


fice so long as the person designated to return 5


the ballot does not receive any form of com-6


pensation based on the number of ballots that 7


the person has returned and no individual, 8


group, or organization provides compensation 9


on this basis; and 10


‘‘(B) may not put any limit on how many 11


voted and sealed absentee ballots any des-12


ignated person can return to the post office, a 13


ballot drop off location, tribally designated 14


building, or election office. 15


‘‘(g) BALLOT PROCESSING AND SCANNING REQUIRE-16


MENTS.— 17


‘‘(1) IN GENERAL.—The State shall begin proc-18


essing and scanning ballots cast by mail for tabula-19


tion at least 14 days prior to the date of the election 20


involved. 21


‘‘(2) LIMITATION.—Nothing in this subsection 22


shall be construed to permit a State to tabulate bal-23


lots in an election before the closing of the polls on 24


the date of the election. 25
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‘‘(h) PROHIBITING CERTAIN RESTRICTIONS ON AC-1


CESS TO VOTING MATERIALS.— 2


‘‘(1) DISTRIBUTION OF ABSENTEE BALLOT AP-3


PLICATIONS BY THIRD PARTIES.—A State may not 4


prohibit any person from providing an application 5


for an absentee ballot in the election to any indi-6


vidual who is eligible to vote in the election. 7


‘‘(2) UNSOLICITED PROVISION OF VOTER REG-8


ISTRATION APPLICATIONS BY ELECTION OFFI-9


CIALS.—A State may not prohibit an election official 10


from providing an unsolicited application to register 11


to vote in an election for Federal office to any indi-12


vidual who is eligible to register to vote in the elec-13


tion. 14


‘‘(i) RULE OF CONSTRUCTION.—Nothing in this sec-15


tion shall be construed to affect the authority of States 16


to conduct elections for Federal office through the use of 17


polling places at which individuals cast ballots. 18


‘‘(j) NO EFFECT ON BALLOTS SUBMITTED BY AB-19


SENT MILITARY AND OVERSEAS VOTERS.—Nothing in 20


this section may be construed to affect the treatment of 21


any ballot submitted by an individual who is entitled to 22


vote by absentee ballot under the Uniformed and Overseas 23


Citizens Absentee Voting Act (52 U.S.C. 20301 et seq.). 24
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‘‘(k) EFFECTIVE DATE.—This section shall apply 1


with respect to the regularly scheduled general election for 2


Federal office held in November 2022 and each succeeding 3


election for Federal office.’’. 4


(b) CLERICAL AMENDMENT.—The table of contents 5


of such Act, as amended by section 1031(c), section 6


1101(c), and section 1611(c), is amended— 7


(1) by redesignating the items relating to sec-8


tions 307 and 308 as relating to sections 308 and 9


309; and 10


(2) by inserting after the item relating to sec-11


tion 306 the following new item: 12


‘‘Sec. 307. Promoting ability of voters to vote by mail.’’. 


(c) DEVELOPMENT OF ALTERNATIVE VERIFICATION 13


METHODS.— 14


(1) DEVELOPMENT OF STANDARDS.—The Na-15


tional Institute of Standards, in consultation with 16


the Election Assistance Commission, shall develop 17


standards for the use of alternative methods which 18


could be used in place of signature verification re-19


quirements for purposes of verifying the identifica-20


tion of an individual voting by absentee ballot in 21


elections for Federal office. 22


(2) PUBLIC NOTICE AND COMMENT.—The Na-23


tional Institute of Standards shall solicit comments 24
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from the public in the development of standards 1


under paragraph (1). 2


(3) DEADLINE.—Not later than 1 year after 3


the date of the enactment of this Act, the National 4


Institute of Standards shall publish the standards 5


developed under paragraph (1). 6


SEC. 1622. ABSENTEE BALLOT TRACKING PROGRAM. 7


(a) REQUIREMENTS.—Subtitle A of title III of the 8


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 9


as amended by section 1031(a), section 1101(a), section 10


1611(a), and section 1621(a), is amended— 11


(1) by redesignating sections 308 and 309 as 12


sections 309 and 310; and 13


(2) by inserting after section 307 the following 14


new section: 15


‘‘SEC. 308. ABSENTEE BALLOT TRACKING PROGRAM. 16


‘‘(a) REQUIREMENT.—Each State shall carry out a 17


program to track and confirm the receipt of absentee bal-18


lots in an election for Federal office under which the State 19


or local election official responsible for the receipt of voted 20


absentee ballots in the election carries out procedures to 21


track and confirm the receipt of such ballots, and makes 22


information on the receipt of such ballots available to the 23


individual who cast the ballot, by means of online access 24


using the Internet site of the official’s office. 25
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‘‘(b) INFORMATION ON WHETHER VOTE WAS AC-1


CEPTED.—The information referred to under subsection 2


(a) with respect to the receipt of an absentee ballot shall 3


include information regarding whether the vote cast on the 4


ballot was accepted, and, in the case of a vote which was 5


rejected, the reasons therefor. 6


‘‘(c) USE OF TOLL-FREE TELEPHONE NUMBER BY 7


OFFICIALS WITHOUT INTERNET SITE.—A program estab-8


lished by a State or local election official whose office does 9


not have an Internet site may meet the requirements of 10


subsection (a) if the official has established a toll-free tele-11


phone number that may be used by an individual who cast 12


an absentee ballot to obtain the information on the receipt 13


of the voted absentee ballot as provided under such sub-14


section. 15


‘‘(d) EFFECTIVE DATE.—This section shall apply 16


with respect to the regularly scheduled general election for 17


Federal office held in November 2022 and each succeeding 18


election for Federal office.’’. 19


(b) REIMBURSEMENT FOR COSTS INCURRED BY 20


STATES IN ESTABLISHING PROGRAM.—Subtitle D of title 21


II of the Help America Vote Act of 2002 (42 U.S.C. 22


15401 et seq.) is amended by adding at the end the fol-23


lowing new part: 24
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‘‘PART 7—PAYMENTS TO REIMBURSE STATES 1


FOR COSTS INCURRED IN ESTABLISHING 2


PROGRAM TO TRACK AND CONFIRM RE-3


CEIPT OF ABSENTEE BALLOTS 4


‘‘SEC. 297. PAYMENTS TO STATES. 5


‘‘(a) PAYMENTS FOR COSTS OF PROGRAM.—In ac-6


cordance with this section, the Commission shall make a 7


payment to a State to reimburse the State for the costs 8


incurred in establishing the absentee ballot tracking pro-9


gram under section 308 (including costs incurred prior to 10


the date of the enactment of this part). 11


‘‘(b) CERTIFICATION OF COMPLIANCE AND COSTS.— 12


‘‘(1) CERTIFICATION REQUIRED.—In order to 13


receive a payment under this section, a State shall 14


submit to the Commission a statement containing— 15


‘‘(A) a certification that the State has es-16


tablished an absentee ballot tracking program 17


with respect to elections for Federal office held 18


in the State; and 19


‘‘(B) a statement of the costs incurred by 20


the State in establishing the program. 21


‘‘(2) AMOUNT OF PAYMENT.—The amount of a 22


payment made to a State under this section shall be 23


equal to the costs incurred by the State in estab-24


lishing the absentee ballot tracking program, as set 25


forth in the statement submitted under paragraph 26
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(1), except that such amount may not exceed the 1


product of— 2


‘‘(A) the number of jurisdictions in the 3


State which are responsible for operating the 4


program; and 5


‘‘(B) $3,000. 6


‘‘(3) LIMIT ON NUMBER OF PAYMENTS RE-7


CEIVED.—A State may not receive more than one 8


payment under this part. 9


‘‘SEC. 297A. AUTHORIZATION OF APPROPRIATIONS. 10


‘‘(a) AUTHORIZATION.—There are authorized to be 11


appropriated to the Commission for fiscal year 2022 and 12


each succeeding fiscal year such sums as may be necessary 13


for payments under this part. 14


‘‘(b) CONTINUING AVAILABILITY OF FUNDS.—Any 15


amounts appropriated pursuant to the authorization under 16


this section shall remain available until expended.’’. 17


(c) CLERICAL AMENDMENTS.—The table of contents 18


of such Act, as amended by section 1031(c), section 19


1101(c), section 1611(c), and section 1621(b), is amend-20


ed— 21
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(1) by adding at the end of the items relating 1


to subtitle D of title II the following: 2


‘‘PART 7—PAYMENTS TO REIMBURSE STATES FOR COSTS INCURRED IN ES-
TABLISHING PROGRAM TO TRACK AND CONFIRM RECEIPT OF ABSENTEE 
BALLOTS 


‘‘Sec. 297. Payments to States. 
‘‘Sec. 297A. Authorization of appropriations.’’; 


(2) by redesignating the items relating to sec-3


tions 308 and 309 as relating to sections 309 and 4


310; and 5


(3) by inserting after the item relating to sec-6


tion 307 the following new item: 7


‘‘Sec. 308. Absentee ballot tracking program.’’. 


SEC. 1623. VOTING MATERIALS POSTAGE. 8


(a) PREPAYMENT OF POSTAGE ON RETURN ENVE-9


LOPES.— 10


(1) IN GENERAL.—Subtitle A of title III of the 11


Help America Vote Act of 2002 (52 U.S.C. 21081 12


et seq.), as amended by section 1031(a), section 13


1101(a), section 1611(a), section 1621(a), and sec-14


tion 1622(a), is amended— 15


(A) by redesignating sections 309 and 310 16


as sections 310 and 311; and 17


(B) by inserting after section 308 the fol-18


lowing new section: 19







208 


•HR 1 EH


‘‘SEC. 309. PREPAYMENT OF POSTAGE ON RETURN ENVE-1


LOPES FOR VOTING MATERIALS. 2


‘‘(a) PROVISION OF RETURN ENVELOPES.—The ap-3


propriate State or local election official shall provide a 4


self-sealing return envelope with— 5


‘‘(1) any voter registration application form 6


transmitted to a registrant by mail; 7


‘‘(2) any application for an absentee ballot 8


transmitted to an applicant by mail; and 9


‘‘(3) any blank absentee ballot transmitted to a 10


voter by mail. 11


‘‘(b) PREPAYMENT OF POSTAGE.—Consistent with 12


regulations of the United States Postal Service, the State 13


or the unit of local government responsible for the admin-14


istration of the election involved shall prepay the postage 15


on any envelope provided under subsection (a). 16


‘‘(c) NO EFFECT ON BALLOTS OR BALLOTING MATE-17


RIALS TRANSMITTED TO ABSENT MILITARY AND OVER-18


SEAS VOTERS.—Nothing in this section may be construed 19


to affect the treatment of any ballot or balloting materials 20


transmitted to an individual who is entitled to vote by ab-21


sentee ballot under the Uniformed and Overseas Citizens 22


Absentee Voting Act (52 U.S.C. 20301 et seq.). 23


‘‘(d) EFFECTIVE DATE.—This section shall take ef-24


fect on the date that is 90 days after the date of the enact-25


ment of this section, except that— 26
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‘‘(1) State and local jurisdictions shall make ar-1


rangements with the United States Postal Service to 2


pay for all postage costs that such jurisdictions 3


would be required to pay under this section if this 4


section took effect on the date of enactment; and 5


‘‘(2) States shall take all reasonable efforts to 6


provide self-sealing return envelopes as provided in 7


this section.’’. 8


(2) CLERICAL AMENDMENT.—The table of con-9


tents of such Act, as amended by section 1031(c), 10


section 1101(c), section 1611(c), and section 11


1621(b), is amended— 12


(A) by redesignating the items relating to 13


sections 309 and 310 as relating to sections 14


310 and 311; and 15


(B) by inserting after the item relating to 16


section 308 the following new item: 17


‘‘Sec. 309. Prepayment of postage on return envelopes for voting materials.’’. 


(b) ROLE OF UNITED STATES POSTAL SERVICE.— 18


(1) IN GENERAL.—Chapter 34 of title 39, 19


United States Code, is amended by adding after sec-20


tion 3406 the following: 21


‘‘§ 3407. Voting materials; restrictions on operational 22


changes prior to elections 23


‘‘(a) Any voter registration application, absentee bal-24


lot application, or absentee ballot with respect to any elec-25
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tion for Federal office shall be carried in accordance with 1


the service standards established for first-class mail, re-2


gardless of the class of postage prepaid. 3


‘‘(b) In the case of any election mail carried by the 4


Postal Service that consists of a ballot, the Postal Service 5


shall indicate on the ballot envelope, using a postmark or 6


otherwise— 7


‘‘(1) the fact that the ballot was carried by the 8


Postal Service; and 9


‘‘(2) the date on which the ballot was mailed. 10


‘‘(c) During the 120-day period which ends on the 11


date of an election for Federal office, the Postal Service 12


may not carry out any new operational change that would 13


restrict the prompt and reliable delivery of voting mate-14


rials with respect to the election, including voter registra-15


tion applications, absentee ballot applications, and absen-16


tee ballots. This paragraph applies to operational changes 17


which include removing or eliminating any mail collection 18


box without immediately replacing it, and removing, de-19


commissioning, or any other form of stopping the oper-20


ation of mail sorting machines, other than for routine 21


maintenance. 22


‘‘(d) The Postal Service shall appoint an Election 23


Mail Coordinator in every Postal Area and District to fa-24


cilitate relevant information sharing with State, territorial, 25
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local, and tribal election officials in regards to the mailing 1


of voter registration applications, absentee ballot applica-2


tions, and absentee ballots. 3


‘‘(e) As used in this section— 4


‘‘(1) the term ‘absentee ballot’ means any ballot 5


transmitted by a voter by mail in an election for 6


Federal office, but does not include any ballot cov-7


ered by section 3406; and 8


‘‘(2) the term ‘election for Federal office’ means 9


a general, special, primary, or runoff election for the 10


office of President or Vice President, or of Senator 11


or Representative in, or Delegate or Resident Com-12


missioner to, the Congress. 13


‘‘(f) Nothing in this section may be construed to af-14


fect the treatment of any ballot or balloting materials 15


transmitted to an individual who is entitled to vote by ab-16


sentee ballot under the Uniformed and Overseas Citizens 17


Absentee Voting Act (52 U.S.C. 20301 et seq.).’’. 18


(2) MAIL-IN BALLOTS AND POSTAL SERVICE 19


BARCODE SERVICE.— 20


(A) IN GENERAL.—Section 3001 of title 21


39, United States Code, is amended by adding 22


at the end the following: 23


‘‘(p) Any ballot sent within the United States for an 24


election for Federal office is nonmailable and shall not be 25
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carried or delivered by mail unless the ballot is mailed in 1


an envelope that— 2


‘‘(1) contains a Postal Service barcode (or suc-3


cessive service or marking) that enables tracking of 4


each individual ballot; 5


‘‘(2) satisfies requirements for ballot envelope 6


design that the Postal Service may promulgate by 7


regulation; 8


‘‘(3) satisfies requirements for machineable let-9


ters that the Postal Service may promulgate by reg-10


ulation; and 11


‘‘(4) includes the Official Election Mail Logo 12


(or any successor label that the Postal Service may 13


establish for ballots).’’. 14


(B) APPLICATION.—The amendment made 15


by subsection (a) shall apply to any election for 16


Federal office occurring after the date of enact-17


ment of this Act. 18


(3) CLERICAL AMENDMENT.—The table of sec-19


tions for chapter 34 of such title is amended by in-20


serting after the item relating to section 3406 the 21


following: 22


‘‘3407. Voting materials; restrictions on operational changes prior to elections.’’. 
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SEC. 1624. STUDY AND REPORT ON VOTE-BY-MAIL PROCE-1


DURES. 2


(a) STUDY.—The Election Assistance Commission 3


shall conduct a study on the 2020 elections and compile 4


a list of recommendations to— 5


(1) help States transitioning to vote-by-mail 6


procedures; and 7


(2) improve their current vote-by-mail systems. 8


(b) REPORT.—Not later than January 1, 2022, the 9


Election Assistance Commission shall submit to Congress 10


a report on the study conducted under subsection (a). 11


Subtitle J—Absent Uniformed 12


Services Voters and Overseas 13


Voters 14


SEC. 1701. PRE-ELECTION REPORTS ON AVAILABILITY AND 15


TRANSMISSION OF ABSENTEE BALLOTS. 16


Section 102(c) of the Uniformed and Overseas Citi-17


zens Absentee Voting Act (52 U.S.C. 20302(c)) is amend-18


ed to read as follows: 19


‘‘(c) REPORTS ON AVAILABILITY, TRANSMISSION, 20


AND RECEIPT OF ABSENTEE BALLOTS.— 21


‘‘(1) PRE-ELECTION REPORT ON ABSENTEE 22


BALLOT AVAILABILITY.—Not later than 55 days be-23


fore any regularly scheduled general election for 24


Federal office, each State shall submit a report to 25


the Attorney General, the Election Assistance Com-26
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mission (hereafter in this subsection referred to as 1


the ‘Commission’), and the Presidential Designee, 2


and make that report publicly available that same 3


day, certifying that absentee ballots for the election 4


are or will be available for transmission to absent 5


uniformed services voters and overseas voters by not 6


later than 45 days before the election. The report 7


shall be in a form prescribed jointly by the Attorney 8


General and the Commission and shall require the 9


State to certify specific information about ballot 10


availability from each unit of local government which 11


will administer the election. 12


‘‘(2) PRE-ELECTION REPORT ON ABSENTEE 13


BALLOT TRANSMISSION.—Not later than 43 days be-14


fore any regularly scheduled general election for 15


Federal office, each State shall submit a report to 16


the Attorney General, the Commission, and the 17


Presidential Designee, and make that report publicly 18


available that same day, certifying whether all ab-19


sentee ballots have been transmitted by not later 20


than 45 days before the election to all qualified ab-21


sent uniformed services and overseas voters whose 22


requests were received at least 45 days before the 23


election. The report shall be in a form prescribed 24


jointly by the Attorney General and the Commission, 25
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and shall require the State to certify specific infor-1


mation about ballot transmission, including the total 2


numbers of ballot requests received and ballots 3


transmitted, from each unit of local government 4


which will administer the election. 5


‘‘(3) POST-ELECTION REPORT ON NUMBER OF 6


ABSENTEE BALLOTS TRANSMITTED AND RE-7


CEIVED.—Not later than 90 days after the date of 8


each regularly scheduled general election for Federal 9


office, each State and unit of local government 10


which administered the election shall (through the 11


State, in the case of a unit of local government) sub-12


mit a report to the Attorney General, the Commis-13


sion, and the Presidential Designee on the combined 14


number of absentee ballots transmitted to absent 15


uniformed services voters and overseas voters for the 16


election and the combined number of such ballots 17


which were returned by such voters and cast in the 18


election, and shall make such report available to the 19


general public that same day.’’. 20


SEC. 1702. ENFORCEMENT. 21


(a) AVAILABILITY OF CIVIL PENALTIES AND PRI-22


VATE RIGHTS OF ACTION.—Section 105 of the Uniformed 23


and Overseas Citizens Absentee Voting Act (52 U.S.C. 24


20307) is amended to read as follows: 25
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‘‘SEC. 105. ENFORCEMENT. 1


‘‘(a) ACTION BY ATTORNEY GENERAL.— 2


‘‘(1) IN GENERAL.—The Attorney General may 3


bring civil action in an appropriate district court for 4


such declaratory or injunctive relief as may be nec-5


essary to carry out this title. 6


‘‘(2) PENALTY.—In a civil action brought under 7


paragraph (1), if the court finds that the State vio-8


lated any provision of this title, it may, to vindicate 9


the public interest, assess a civil penalty against the 10


State— 11


‘‘(A) in an amount not to exceed $110,000 12


for each such violation, in the case of a first 13


violation; or 14


‘‘(B) in an amount not to exceed $220,000 15


for each such violation, for any subsequent vio-16


lation. 17


‘‘(3) REPORT TO CONGRESS.—Not later than 18


December 31 of each year, the Attorney General 19


shall submit to Congress an annual report on any 20


civil action brought under paragraph (1) during the 21


preceding year. 22


‘‘(b) PRIVATE RIGHT OF ACTION.—A person who is 23


aggrieved by a State’s violation of this title may bring a 24


civil action in an appropriate district court for such declar-25
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atory or injunctive relief as may be necessary to carry out 1


this title. 2


‘‘(c) STATE AS ONLY NECESSARY DEFENDANT.—In 3


any action brought under this section, the only necessary 4


party defendant is the State, and it shall not be a defense 5


to any such action that a local election official or a unit 6


of local government is not named as a defendant, notwith-7


standing that a State has exercised the authority described 8


in section 576 of the Military and Overseas Voter Em-9


powerment Act to delegate to another jurisdiction in the 10


State any duty or responsibility which is the subject of 11


an action brought under this section.’’. 12


(b) EFFECTIVE DATE.—The amendments made by 13


this section shall apply with respect to violations alleged 14


to have occurred on or after the date of the enactment 15


of this Act. 16


SEC. 1703. REVISIONS TO 45-DAY ABSENTEE BALLOT 17


TRANSMISSION RULE. 18


(a) REPEAL OF WAIVER AUTHORITY.— 19


(1) IN GENERAL.—Section 102 of the Uni-20


formed and Overseas Citizens Absentee Voting Act 21


(52 U.S.C. 20302) is amended by striking sub-22


section (g). 23


(2) CONFORMING AMENDMENT.—Section 24


102(a)(8)(A) of such Act (52 U.S.C. 25
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20302(a)(8)(A)) is amended by striking ‘‘except as 1


provided in subsection (g),’’. 2


(b) REQUIRING USE OF EXPRESS DELIVERY IN CASE 3


OF FAILURE TO MEET REQUIREMENT.—Section 102 of 4


such Act (52 U.S.C. 20302), as amended by subsection 5


(a), is amended by inserting after subsection (f) the fol-6


lowing new subsection: 7


‘‘(g) REQUIRING USE OF EXPRESS DELIVERY IN 8


CASE OF FAILURE TO TRANSMIT BALLOTS WITHIN 9


DEADLINES.— 10


‘‘(1) TRANSMISSION OF BALLOT BY EXPRESS 11


DELIVERY.—If a State fails to meet the requirement 12


of subsection (a)(8)(A) to transmit a validly re-13


quested absentee ballot to an absent uniformed serv-14


ices voter or overseas voter not later than 45 days 15


before the election (in the case in which the request 16


is received at least 45 days before the election)— 17


‘‘(A) the State shall transmit the ballot to 18


the voter by express delivery; or 19


‘‘(B) in the case of a voter who has des-20


ignated that absentee ballots be transmitted 21


electronically in accordance with subsection 22


(f)(1), the State shall transmit the ballot to the 23


voter electronically. 24
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‘‘(2) SPECIAL RULE FOR TRANSMISSION FEWER 1


THAN 40 DAYS BEFORE THE ELECTION.—If, in car-2


rying out paragraph (1), a State transmits an ab-3


sentee ballot to an absent uniformed services voter 4


or overseas voter fewer than 40 days before the elec-5


tion, the State shall enable the ballot to be returned 6


by the voter by express delivery, except that in the 7


case of an absentee ballot of an absent uniformed 8


services voter for a regularly scheduled general elec-9


tion for Federal office, the State may satisfy the re-10


quirement of this paragraph by notifying the voter 11


of the procedures for the collection and delivery of 12


such ballots under section 103A. 13


‘‘(3) PAYMENT FOR USE OF EXPRESS DELIV-14


ERY.—The State shall be responsible for the pay-15


ment of the costs associated with the use of express 16


delivery for the transmittal of ballots under this sub-17


section.’’. 18


(c) CLARIFICATION OF TREATMENT OF WEEK-19


ENDS.—Section 102(a)(8)(A) of such Act (52 U.S.C. 20


20302(a)(8)(A)) is amended by striking ‘‘the election;’’ 21


and inserting the following: ‘‘the election (or, if the 45th 22


day preceding the election is a weekend or legal public hol-23


iday, not later than the most recent weekday which pre-24


cedes such 45th day and which is not a legal public holi-25
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day, but only if the request is received by at least such 1


most recent weekday);’’. 2


SEC. 1704. USE OF SINGLE ABSENTEE BALLOT APPLICA-3


TION FOR SUBSEQUENT ELECTIONS. 4


(a) IN GENERAL.—Section 104 of the Uniformed and 5


Overseas Citizens Absentee Voting Act (52 U.S.C. 20306) 6


is amended to read as follows: 7


‘‘SEC. 104. USE OF SINGLE APPLICATION FOR SUBSEQUENT 8


ELECTIONS. 9


‘‘(a) IN GENERAL.—If a State accepts and processes 10


an official post card form (prescribed under section 101) 11


submitted by an absent uniformed services voter or over-12


seas voter for simultaneous voter registration and absen-13


tee ballot application (in accordance with section 14


102(a)(4)) and the voter requests that the application be 15


considered an application for an absentee ballot for each 16


subsequent election for Federal office held in the State 17


through the next regularly scheduled general election for 18


Federal office (including any runoff elections which may 19


occur as a result of the outcome of such general election), 20


the State shall provide an absentee ballot to the voter for 21


each such subsequent election. 22


‘‘(b) EXCEPTION FOR VOTERS CHANGING REGISTRA-23


TION.—Subsection (a) shall not apply with respect to a 24


voter registered to vote in a State for any election held 25
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after the voter notifies the State that the voter no longer 1


wishes to be registered to vote in the State or after the 2


State determines that the voter has registered to vote in 3


another State or is otherwise no longer eligible to vote in 4


the State. 5


‘‘(c) PROHIBITION OF REFUSAL OF APPLICATION ON 6


GROUNDS OF EARLY SUBMISSION.—A State may not 7


refuse to accept or to process, with respect to any election 8


for Federal office, any otherwise valid voter registration 9


application or absentee ballot application (including the 10


postcard form prescribed under section 101) submitted by 11


an absent uniformed services voter or overseas voter on 12


the grounds that the voter submitted the application be-13


fore the first date on which the State otherwise accepts 14


or processes such applications for that election which are 15


submitted by absentee voters who are not members of the 16


uniformed services or overseas citizens.’’. 17


(b) EFFECTIVE DATE.—The amendment made by 18


subsection (a) shall apply with respect to voter registration 19


and absentee ballot applications which are submitted to 20


a State or local election official on or after the date of 21


the enactment of this Act. 22
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SEC. 1705. EXTENDING GUARANTEE OF RESIDENCY FOR 1


VOTING PURPOSES TO FAMILY MEMBERS OF 2


ABSENT MILITARY PERSONNEL. 3


Section 102 of the Uniformed and Overseas Citizens 4


Absentee Voting Act (52 U.S.C. 20302) is amended by 5


adding at the end the following new subsection: 6


‘‘(j) GUARANTEE OF RESIDENCY FOR SPOUSES AND 7


DEPENDENTS OF ABSENT MEMBERS OF UNIFORMED 8


SERVICE.—For the purposes of voting for in any election 9


for any Federal office or any State or local office, a spouse 10


or dependent of an individual who is an absent uniformed 11


services voter described in subparagraph (A) or (B) of sec-12


tion 107(1) shall not, solely by reason of that individual’s 13


absence and without regard to whether or not such spouse 14


or dependent is accompanying that individual— 15


‘‘(1) be deemed to have lost a residence or 16


domicile in that State, without regard to whether or 17


not that individual intends to return to that State; 18


‘‘(2) be deemed to have acquired a residence or 19


domicile in any other State; or 20


‘‘(3) be deemed to have become a resident in or 21


a resident of any other State.’’. 22
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SEC. 1706. REQUIRING TRANSMISSION OF BLANK ABSEN-1


TEE BALLOTS UNDER UOCAVA TO CERTAIN 2


VOTERS. 3


(a) IN GENERAL.—The Uniformed and Overseas 4


Citizens Absentee Voting Act (52 U.S.C. 20301 et seq.) 5


is amended by inserting after section 103B the following 6


new section: 7


‘‘SEC. 103C. TRANSMISSION OF BLANK ABSENTEE BALLOTS 8


TO CERTAIN OTHER VOTERS. 9


‘‘(a) IN GENERAL.— 10


‘‘(1) STATE RESPONSIBILITIES.—Subject to the 11


provisions of this section, each State shall transmit 12


blank absentee ballots electronically to qualified indi-13


viduals who request such ballots in the same manner 14


and under the same terms and conditions under 15


which the State transmits such ballots electronically 16


to absent uniformed services voters and overseas vot-17


ers under the provisions of section 102(f), except 18


that no such marked ballots shall be returned elec-19


tronically. 20


‘‘(2) REQUIREMENTS.—Any blank absentee bal-21


lot transmitted to a qualified individual under this 22


section— 23


‘‘(A) must comply with the language re-24


quirements under section 203 of the Voting 25


Rights Act of 1965 (52 U.S.C. 10503); and 26
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‘‘(B) must comply with the disability re-1


quirements under section 508 of the Rehabilita-2


tion Act of 1973 (29 U.S.C. 794d). 3


‘‘(3) AFFIRMATION.—The State may not trans-4


mit a ballot to a qualified individual under this sec-5


tion unless the individual provides the State with a 6


signed affirmation in electronic form that— 7


‘‘(A) the individual is a qualified individual 8


(as defined in subsection (b)); 9


‘‘(B) the individual has not and will not 10


cast another ballot with respect to the election; 11


and 12


‘‘(C) acknowledges that a material 13


misstatement of fact in completing the ballot 14


may constitute grounds for conviction of per-15


jury. 16


‘‘(4) CLARIFICATION REGARDING FREE POST-17


AGE.—An absentee ballot obtained by a qualified in-18


dividual under this section shall be considered bal-19


loting materials as defined in section 107 for pur-20


poses of section 3406 of title 39, United States 21


Code. 22


‘‘(5) PROHIBITING REFUSAL TO ACCEPT BAL-23


LOT FOR FAILURE TO MEET CERTAIN REQUIRE-24


MENTS.—A State shall not refuse to accept and 25
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process any otherwise valid blank absentee ballot 1


which was transmitted to a qualified individual 2


under this section and used by the individual to vote 3


in the election solely on the basis of the following: 4


‘‘(A) Notarization or witness signature re-5


quirements. 6


‘‘(B) Restrictions on paper type, including 7


weight and size. 8


‘‘(C) Restrictions on envelope type, includ-9


ing weight and size. 10


‘‘(b) QUALIFIED INDIVIDUAL.— 11


‘‘(1) IN GENERAL.—In this section, except as 12


provided in paragraph (2), the term ‘qualified indi-13


vidual’ means any individual who is otherwise quali-14


fied to vote in an election for Federal office and who 15


meets any of the following requirements: 16


‘‘(A) The individual— 17


‘‘(i) has previously requested an ab-18


sentee ballot from the State or jurisdiction 19


in which such individual is registered to 20


vote; and 21


‘‘(ii) has not received such absentee 22


ballot at least 2 days before the date of the 23


election. 24


‘‘(B) The individual— 25
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‘‘(i) resides in an area of a State with 1


respect to which an emergency or public 2


health emergency has been declared by the 3


chief executive of the State or of the area 4


involved within 5 days of the date of the 5


election under the laws of the State due to 6


reasons including a natural disaster, in-7


cluding severe weather, or an infectious 8


disease; and 9


‘‘(ii) has not previously requested an 10


absentee ballot. 11


‘‘(C) The individual expects to be absent 12


from such individual’s jurisdiction on the date 13


of the election due to professional or volunteer 14


service in response to a natural disaster or 15


emergency as described in subparagraph (B). 16


‘‘(D) The individual is hospitalized or ex-17


pects to be hospitalized on the date of the elec-18


tion. 19


‘‘(E) The individual is an individual with a 20


disability (as defined in section 3 of the Ameri-21


cans with Disabilities Act of 1990 (42 U.S.C. 22


12102)) and resides in a State which does not 23


offer voters the ability to use secure and acces-24


sible remote ballot marking. For purposes of 25
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this subparagraph, a State shall permit an indi-1


vidual to self-certify that the individual is an in-2


dividual with a disability. 3


‘‘(2) EXCLUSION OF ABSENT UNIFORMED SERV-4


ICES AND OVERSEAS VOTERS.—The term ‘qualified 5


individual’ shall not include an absent uniformed 6


services voter or an overseas voter. 7


‘‘(c) STATE.—For purposes of this section, the term 8


‘State’ includes the District of Columbia, the Common-9


wealth of Puerto Rico, Guam, American Samoa, the 10


United States Virgin Islands, and the Commonwealth of 11


the Northern Mariana Islands. 12


‘‘(d) EFFECTIVE DATE.—This section shall apply 13


with respect to the regularly scheduled general election for 14


Federal office held in November 2022 and each succeeding 15


election for Federal office.’’. 16


(b) CONFORMING AMENDMENT.—Section 102(a) of 17


such Act (52 U.S.C. 20302(a)) is amended— 18


(1) by striking ‘‘and’’ at the end of paragraph 19


(10); 20


(2) by striking the period at the end of para-21


graph (11) and inserting ‘‘; and’’; and 22


(3) by adding at the end the following new 23


paragraph: 24
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‘‘(12) meet the requirements of section 103C 1


with respect to the provision of blank absentee bal-2


lots for the use of qualified individuals described in 3


such section.’’. 4


(c) CLERICAL AMENDMENTS.—The table of contents 5


of such Act is amended by inserting the following after 6


section 103: 7


‘‘Sec. 103A. Procedures for collection and delivery of marked absentee ballots 
of absent overseas uniformed services voters. 


‘‘Sec. 103B. Federal voting assistance program improvements. 
‘‘Sec. 103C. Transmission of blank absentee ballots to certain other voters.’’. 


SEC. 1707. DEPARTMENT OF JUSTICE REPORT ON VOTER 8


DISENFRANCHISEMENT. 9


Not later than 1 year of enactment of this Act, the 10


Attorney General shall submit to Congress a report on the 11


impact of wide-spread mail-in voting on the ability of ac-12


tive duty military servicemembers to vote, how quickly 13


their votes are counted, and whether higher volumes of 14


mail-in votes makes it harder for such individuals to vote 15


in federal elections. 16


SEC. 1708. EFFECTIVE DATE. 17


Except as provided in section 1702(b) and section 18


1704(b), the amendments made by this subtitle shall apply 19


with respect to elections occurring on or after January 1, 20


2022. 21
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Subtitle K—Poll Worker 1


Recruitment and Training 2


SEC. 1801. GRANTS TO STATES FOR POLL WORKER RE-3


CRUITMENT AND TRAINING. 4


(a) GRANTS BY ELECTION ASSISTANCE COMMIS-5


SION.— 6


(1) IN GENERAL.—The Election Assistance 7


Commission (hereafter referred to as the ‘‘Commis-8


sion’’) shall, subject to the availability of appropria-9


tions provided to carry out this section, make a 10


grant to each eligible State for recruiting and train-11


ing individuals to serve as poll workers on dates of 12


elections for public office. 13


(2) USE OF COMMISSION MATERIALS.—In car-14


rying out activities with a grant provided under this 15


section, the recipient of the grant shall use the man-16


ual prepared by the Commission on successful prac-17


tices for poll worker recruiting, training and reten-18


tion as an interactive training tool, and shall develop 19


training programs with the participation and input 20


of experts in adult learning. 21


(3) ACCESS AND CULTURAL CONSIDER-22


ATIONS.—The Commission shall ensure that the 23


manual described in paragraph (2) provides training 24


in methods that will enable poll workers to provide 25
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access and delivery of services in a culturally com-1


petent manner to all voters who use their services, 2


including those with limited English proficiency, di-3


verse cultural and ethnic backgrounds, disabilities, 4


and regardless of gender, sexual orientation, or gen-5


der identity. These methods must ensure that each 6


voter will have access to poll worker services that are 7


delivered in a manner that meets the unique needs 8


of the voter. 9


(b) REQUIREMENTS FOR ELIGIBILITY.— 10


(1) APPLICATION.—Each State that desires to 11


receive a payment under this section shall submit an 12


application for the payment to the Commission at 13


such time and in such manner and containing such 14


information as the Commission shall require. 15


(2) CONTENTS OF APPLICATION.—Each appli-16


cation submitted under paragraph (1) shall— 17


(A) describe the activities for which assist-18


ance under this section is sought; 19


(B) provide assurances that the funds pro-20


vided under this section will be used to supple-21


ment and not supplant other funds used to 22


carry out the activities; 23


(C) provide assurances that the State will 24


furnish the Commission with information on the 25
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number of individuals who served as poll work-1


ers after recruitment and training with the 2


funds provided under this section; 3


(D) provide assurances that the State will 4


dedicate poll worker recruitment efforts with re-5


spect to youth and minors, including by recruit-6


ing at institutions of higher education and sec-7


ondary education; and 8


(E) provide such additional information 9


and certifications as the Commission deter-10


mines to be essential to ensure compliance with 11


the requirements of this section. 12


(c) AMOUNT OF GRANT.— 13


(1) IN GENERAL.—The amount of a grant 14


made to a State under this section shall be equal to 15


the product of— 16


(A) the aggregate amount made available 17


for grants to States under this section; and 18


(B) the voting age population percentage 19


for the State. 20


(2) VOTING AGE POPULATION PERCENTAGE DE-21


FINED.—In paragraph (1), the ‘‘voting age popu-22


lation percentage’’ for a State is the quotient of— 23


(A) the voting age population of the State 24


(as determined on the basis of the most recent 25
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information available from the Bureau of the 1


Census); and 2


(B) the total voting age population of all 3


States (as determined on the basis of the most 4


recent information available from the Bureau of 5


the Census). 6


(d) REPORTS TO CONGRESS.— 7


(1) REPORTS BY RECIPIENTS OF GRANTS.—Not 8


later than 6 months after the date on which the 9


final grant is made under this section, each recipient 10


of a grant shall submit a report to the Commission 11


on the activities conducted with the funds provided 12


by the grant. 13


(2) REPORTS BY COMMISSION.—Not later than 14


1 year after the date on which the final grant is 15


made under this section, the Commission shall sub-16


mit a report to Congress on the grants made under 17


this section and the activities carried out by recipi-18


ents with the grants, and shall include in the report 19


such recommendations as the Commission considers 20


appropriate. 21


(e) FUNDING.— 22


(1) CONTINUING AVAILABILITY OF AMOUNT AP-23


PROPRIATED.—Any amount appropriated to carry 24
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out this section shall remain available without fiscal 1


year limitation until expended. 2


(2) ADMINISTRATIVE EXPENSES.—Of the 3


amount appropriated for any fiscal year to carry out 4


this section, not more than 3 percent shall be avail-5


able for administrative expenses of the Commission. 6


SEC. 1802. STATE DEFINED. 7


In this subtitle, the term ‘‘State’’ includes the Dis-8


trict of Columbia, the Commonwealth of Puerto Rico, 9


Guam, American Samoa, the United States Virgin Is-10


lands, and the Commonwealth of the Northern Mariana 11


Islands. 12


Subtitle L—Enhancement of 13


Enforcement 14


SEC. 1811. ENHANCEMENT OF ENFORCEMENT OF HELP 15


AMERICA VOTE ACT OF 2002. 16


(a) COMPLAINTS; AVAILABILITY OF PRIVATE RIGHT 17


OF ACTION.—Section 401 of the Help America Vote Act 18


of 2002 (52 U.S.C. 21111) is amended— 19


(1) by striking ‘‘The Attorney General’’ and in-20


serting ‘‘(a) IN GENERAL.—The Attorney General’’; 21


and 22


(2) by adding at the end the following new sub-23


sections: 24
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‘‘(b) FILING OF COMPLAINTS BY AGGRIEVED PER-1


SONS.— 2


‘‘(1) IN GENERAL.—A person who is aggrieved 3


by a violation of title III which has occurred, is oc-4


curring, or is about to occur may file a written, 5


signed, notarized complaint with the Attorney Gen-6


eral describing the violation and requesting the At-7


torney General to take appropriate action under this 8


section. The Attorney General shall immediately pro-9


vide a copy of a complaint filed under the previous 10


sentence to the entity responsible for administering 11


the State-based administrative complaint procedures 12


described in section 402(a) for the State involved. 13


‘‘(2) RESPONSE BY ATTORNEY GENERAL.—The 14


Attorney General shall respond to each complaint 15


filed under paragraph (1), in accordance with proce-16


dures established by the Attorney General that re-17


quire responses and determinations to be made with-18


in the same (or shorter) deadlines which apply to a 19


State under the State-based administrative com-20


plaint procedures described in section 402(a)(2). 21


The Attorney General shall immediately provide a 22


copy of the response made under the previous sen-23


tence to the entity responsible for administering the 24
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State-based administrative complaint procedures de-1


scribed in section 402(a) for the State involved. 2


‘‘(c) AVAILABILITY OF PRIVATE RIGHT OF AC-3


TION.—Any person who is authorized to file a complaint 4


under subsection (b)(1) (including any individual who 5


seeks to enforce the individual’s right to a voter-verified 6


paper ballot, the right to have the voter-verified paper bal-7


lot counted in accordance with this Act, or any other right 8


under title III) may file an action under section 1979 of 9


the Revised Statutes of the United States (42 U.S.C. 10


1983) to enforce the uniform and nondiscriminatory elec-11


tion technology and administration requirements under 12


subtitle A of title III. 13


‘‘(d) NO EFFECT ON STATE PROCEDURES.—Nothing 14


in this section may be construed to affect the availability 15


of the State-based administrative complaint procedures re-16


quired under section 402 to any person filing a complaint 17


under this subsection.’’. 18


(b) EFFECTIVE DATE.—The amendments made by 19


this section shall apply with respect to violations occurring 20


with respect to elections for Federal office held in 2022 21


or any succeeding year. 22







236 


•HR 1 EH


Subtitle M—Federal Election 1


Integrity 2


SEC. 1821. PROHIBITION ON CAMPAIGN ACTIVITIES BY 3


CHIEF STATE ELECTION ADMINISTRATION 4


OFFICIALS. 5


(a) IN GENERAL.—Title III of the Federal Election 6


Campaign Act of 1971 (52 U.S.C. 30101 et seq.) is 7


amended by inserting after section 319 the following new 8


section: 9


‘‘CAMPAIGN ACTIVITIES BY CHIEF STATE ELECTION 10


ADMINISTRATION OFFICIALS 11


‘‘SEC. 319A. (a) PROHIBITION.—It shall be unlawful 12


for a chief State election administration official to take 13


an active part in political management or in a political 14


campaign with respect to any election for Federal office 15


over which such official has supervisory authority. 16


‘‘(b) CHIEF STATE ELECTION ADMINISTRATION OF-17


FICIAL.—The term ‘chief State election administration of-18


ficial’ means the highest State official with responsibility 19


for the administration of Federal elections under State 20


law. 21


‘‘(c) ACTIVE PART IN POLITICAL MANAGEMENT OR 22


IN A POLITICAL CAMPAIGN.—The term ‘active part in po-23


litical management or in a political campaign’ means— 24
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‘‘(1) holding any position (including any unpaid 1


or honorary position) with an authorized committee 2


of a candidate, or participating in any decision-mak-3


ing of an authorized committee of a candidate; 4


‘‘(2) the use of official authority or influence 5


for the purpose of interfering with or affecting the 6


result of an election for Federal office; 7


‘‘(3) the solicitation, acceptance, or receipt of a 8


contribution from any person on behalf of a can-9


didate for Federal office; and 10


‘‘(4) any other act which would be prohibited 11


under paragraph (2) or (3) of section 7323(b) of 12


title 5, United States Code, if taken by an individual 13


to whom such paragraph applies (other than any 14


prohibition on running for public office). 15


‘‘(d) EXCEPTION IN CASE OF RECUSAL FROM AD-16


MINISTRATION OF ELECTIONS INVOLVING OFFICIAL OR 17


IMMEDIATE FAMILY MEMBER.— 18


‘‘(1) IN GENERAL.—This section does not apply 19


to a chief State election administration official with 20


respect to an election for Federal office in which the 21


official or an immediate family member of the offi-22


cial is a candidate, but only if— 23
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‘‘(A) such official recuses himself or herself 1


from all of the official’s responsibilities for the 2


administration of such election; and 3


‘‘(B) the official who assumes responsi-4


bility for supervising the administration of the 5


election does not report directly to such official. 6


‘‘(2) IMMEDIATE FAMILY MEMBER DEFINED.— 7


In paragraph (1), the term ‘immediate family mem-8


ber’ means, with respect to a candidate, a father, 9


mother, son, daughter, brother, sister, husband, 10


wife, father-in-law, or mother-in-law.’’. 11


(b) EFFECTIVE DATE.—The amendments made by 12


subsection (a) shall apply with respect to elections for 13


Federal office held after December 2021. 14


Subtitle N—Promoting Voter Ac-15


cess Through Election Adminis-16


tration Improvements 17


PART 1—PROMOTING VOTER ACCESS 18


SEC. 1901. TREATMENT OF INSTITUTIONS OF HIGHER EDU-19


CATION. 20


(a) TREATMENT OF CERTAIN INSTITUTIONS AS 21


VOTER REGISTRATION AGENCIES UNDER NATIONAL 22


VOTER REGISTRATION ACT OF 1993.—Section 7(a) of the 23


National Voter Registration Act of 1993 (52 U.S.C. 24


20506(a)) is amended— 25
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(1) in paragraph (2)— 1


(A) by striking ‘‘and’’ at the end of sub-2


paragraph (A); 3


(B) by striking the period at the end of 4


subparagraph (B) and inserting ‘‘; and’’; and 5


(C) by adding at the end the following new 6


subparagraph: 7


‘‘(C) each institution of higher education 8


which has a program participation agreement in 9


effect with the Secretary of Education under 10


section 487 of the Higher Education Act of 11


1965 (20 U.S.C. 1094), other than an institu-12


tion which is treated as a contributing agency 13


under the Automatic Voter Registration Act of 14


2021.’’; and 15


(2) in paragraph (6)(A), by inserting ‘‘or, in 16


the case of an institution of higher education, with 17


each registration of a student for enrollment in a 18


course of study, including enrollment in a program 19


of distance education, as defined in section 103(7) 20


of the Higher Education Act of 1965 (20 U.S.C. 21


1003(7)),’’ after ‘‘assistance,’’. 22


(b) RESPONSIBILITIES OF INSTITUTIONS UNDER 23


HIGHER EDUCATION ACT OF 1965.— 24
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(1) IN GENERAL.—Section 487(a)(23) of the 1


Higher Education Act of 1965 (20 U.S.C. 2


1094(a)(23)) is amended to read as follows: 3


‘‘(23)(A)(i) The institution will ensure that an 4


appropriate staff person or office is designated pub-5


licly as a ‘Campus Vote Coordinator’ and will ensure 6


that such person’s or office’s contact information is 7


included on the institution’s website. 8


‘‘(ii) Not fewer than twice during each calendar 9


year (beginning with 2021), the Campus Vote Coor-10


dinator shall transmit electronically to each student 11


enrolled in the institution (including students en-12


rolled in distance education programs) a message 13


containing the following information: 14


‘‘(I) Information on the location of polling 15


places in the jurisdiction in which the institu-16


tion is located, together with information on 17


available methods of transportation to and from 18


such polling places. 19


‘‘(II) A referral to a government-affiliated 20


website or online platform which provides cen-21


tralized voter registration information for all 22


States, including access to applicable voter reg-23


istration forms and information to assist indi-24
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viduals who are not registered to vote in reg-1


istering to vote. 2


‘‘(III) Any additional voter registration 3


and voting information the Coordinator con-4


siders appropriate, in consultation with the ap-5


propriate State election official. 6


‘‘(iii) In addition to transmitting the message 7


described in clause (ii) not fewer than twice during 8


each calendar year, the Campus Vote Coordinator 9


shall transmit the message under such clause, and 10


shall include on the institution’s website and boost 11


awareness on the institution’s social media plat-12


forms, not fewer than 30 days prior to the deadline 13


for registering to vote for any election for Federal, 14


State, or local office in the State. 15


‘‘(B) If the institution in its normal course of 16


operations requests each student registering for en-17


rollment in a course of study, including students 18


registering for enrollment in a program of distance 19


education, to affirm whether or not the student is a 20


United States citizen, the institution will comply 21


with the applicable requirements for a contributing 22


agency under the Automatic Voter Registration Act 23


of 2021. 24
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‘‘(C) If the institution is not described in sub-1


paragraph (B), the institution will comply with the 2


requirements for a voter registration agency in the 3


State in which it is located in accordance with sec-4


tion 7 of the National Voter Registration Act of 5


1993 (52 U.S.C. 20506). 6


‘‘(D) This paragraph applies only with respect 7


to an institution which is located in a State to which 8


section 4(b) of the National Voter Registration Act 9


of 1993 (52 U.S.C. 20503(b)) does not apply.’’. 10


(2) EFFECTIVE DATE.—The amendments made 11


by this subsection shall apply with respect to elec-12


tions held on or after January 1, 2022. 13


(c) GRANTS TO INSTITUTIONS DEMONSTRATING EX-14


CELLENCE IN STUDENT VOTER REGISTRATION.— 15


(1) GRANTS AUTHORIZED.—The Secretary of 16


Education may award competitive grants to public 17


and private nonprofit institutions of higher edu-18


cation that are subject to the requirements of sec-19


tion 487(a)(23) of the Higher Education Act of 20


1965 (20 U.S.C. 1094(a)(23)), as amended by sub-21


section (a), and that the Secretary determines have 22


demonstrated excellence in registering students to 23


vote in elections for public office beyond meeting the 24


minimum requirements of such section. 25
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(2) ELIGIBILITY.—An institution of higher edu-1


cation is eligible to receive a grant under this sub-2


section if the institution submits to the Secretary of 3


Education, at such time and in such form as the 4


Secretary may require, an application containing 5


such information and assurances as the Secretary 6


may require to make the determination described in 7


paragraph (1), including information and assurances 8


that the institution carried out activities to promote 9


voter registration by students, such as the following: 10


(A) Sponsoring large on-campus voter mo-11


bilization efforts. 12


(B) Engaging the surrounding community 13


in nonpartisan voter registration and get out 14


the vote efforts, including initiatives to facilitate 15


the enfranchisement of groups of individuals 16


that have historically faced barriers to voting. 17


(C) Creating a website for students with 18


centralized information about voter registration 19


and election dates. 20


(D) Inviting candidates to speak on cam-21


pus. 22


(E) Offering rides to students to the polls 23


to increase voter education, registration, and 24


mobilization. 25
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(3) AUTHORIZATION OF APPROPRIATIONS.— 1


There are authorized to be appropriated for fiscal 2


year 2022 and each succeeding fiscal year such sums 3


as may be necessary to award grants under this sub-4


section. Of the funds appropriated, the Secretary 5


shall ensure that 25 percent is reserved for Minority 6


Institutions described in section 371(a) of the High-7


er Education Act of 1965 (20 U.S.C. 1067q(a)). 8


(d) SENSE OF CONGRESS RELATING TO OPTION OF 9


STUDENTS TO REGISTER IN JURISDICTION OF INSTITU-10


TION OF HIGHER EDUCATION OR JURISDICTION OF DOMI-11


CILE.—It is the sense of Congress that, as provided under 12


existing law, students who attend an institution of higher 13


education and reside in the jurisdiction of the institution 14


while attending the institution should have the option of 15


registering to vote, without being subjected to intimidation 16


or deceptive practices, in elections for Federal office in 17


that jurisdiction or in the jurisdiction of their own domi-18


cile. 19


SEC. 1902. MINIMUM NOTIFICATION REQUIREMENTS FOR 20


VOTERS AFFECTED BY POLLING PLACE 21


CHANGES. 22


(a) REQUIREMENTS.—Section 302 of the Help Amer-23


ica Vote Act of 2002 (52 U.S.C. 21082), as amended by 24


section 1601(a), is amended— 25
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(1) by redesignating subsection (f) as sub-1


section (g); and 2


(2) by inserting after subsection (e) the fol-3


lowing new subsection: 4


‘‘(f) MINIMUM NOTIFICATION REQUIREMENTS FOR 5


VOTERS AFFECTED BY POLLING PLACE CHANGES.— 6


‘‘(1) IN GENERAL.—If a State assigns an indi-7


vidual who is a registered voter in a State to a poll-8


ing place with respect to an election for Federal of-9


fice which is not the same polling place to which the 10


individual was previously assigned with respect to 11


the most recent election for Federal office in the 12


State in which the individual was eligible to vote— 13


‘‘(A) the State shall notify the individual of 14


the location of the polling place not later than 15


7 days before the date of the election or the 16


first day of an early voting period (whichever 17


occurs first); or 18


‘‘(B) if the State makes such an assign-19


ment fewer than 7 days before the date of the 20


election and the individual appears on the date 21


of the election at the polling place to which the 22


individual was previously assigned, the State 23


shall make every reasonable effort to enable the 24


individual to vote on the date of the election. 25
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‘‘(2) METHODS OF NOTIFICATION.—The State 1


shall notify an individual under subparagraph (A) of 2


paragraph (1) by mail, telephone, and (if available) 3


text message and electronic mail, taking into consid-4


eration factors which include the linguistic pref-5


erences of voters in the jurisdiction. 6


‘‘(3) PLACEMENT OF SIGNS AT CLOSED POLL-7


ING PLACES.—If a location which served as a polling 8


place in an election for Federal office does not serve 9


as a polling place in the next election for Federal of-10


fice held in the jurisdiction involved, the State shall 11


ensure that signs are posted at such location on the 12


date of the election and during any early voting pe-13


riod for the election containing the following infor-14


mation, taking into consideration factors which in-15


clude the linguistic preferences of voters in the juris-16


diction: 17


‘‘(A) A statement that the location is not 18


serving as a polling place in the election. 19


‘‘(B) The locations serving as polling 20


places in the election in the jurisdiction in-21


volved. 22


‘‘(C) Contact information, including a tele-23


phone number and website, for the appropriate 24


State or local election official through which an 25
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individual may find the polling place to which 1


the individual is assigned for the election. 2


‘‘(4) EFFECTIVE DATE.—This subsection shall 3


apply with respect to elections held on or after Janu-4


ary 1, 2021.’’. 5


(b) CONFORMING AMENDMENT.—Section 302(g) of 6


such Act (52 U.S.C. 21082(g)), as redesignated by sub-7


section (a) and as amended by section 1601(b), is amend-8


ed by striking ‘‘(d)(2) and (e)(2)’’ and inserting ‘‘(d)(2), 9


(e)(2), and (f)(4)’’. 10


SEC. 1903. PERMITTING USE OF SWORN WRITTEN STATE-11


MENT TO MEET IDENTIFICATION REQUIRE-12


MENTS FOR VOTING. 13


(a) PERMITTING USE OF STATEMENT.—Title III of 14


the Help America Vote Act of 2002 (52 U.S.C. 21081 et 15


seq.) is amended by inserting after section 303 the fol-16


lowing new section: 17


‘‘SEC. 303A. PERMITTING USE OF SWORN WRITTEN STATE-18


MENT TO MEET IDENTIFICATION REQUIRE-19


MENTS. 20


‘‘(a) USE OF STATEMENT.— 21


‘‘(1) IN GENERAL.—Except as provided in sub-22


section (c), if a State has in effect a requirement 23


that an individual present identification as a condi-24


tion of receiving and casting a ballot in an election 25
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for Federal office, the State shall permit the indi-1


vidual to meet the requirement— 2


‘‘(A) in the case of an individual who de-3


sires to vote in person, by presenting the appro-4


priate State or local election official with a 5


sworn written statement, signed by the indi-6


vidual under penalty of perjury, attesting to the 7


individual’s identity and attesting that the indi-8


vidual is eligible to vote in the election; or 9


‘‘(B) in the case of an individual who de-10


sires to vote by mail, by submitting with the 11


ballot the statement described in subparagraph 12


(A). 13


‘‘(2) DEVELOPMENT OF PRE-PRINTED VERSION 14


OF STATEMENT BY COMMISSION.—The Commission 15


shall develop a pre-printed version of the statement 16


described in paragraph (1)(A) which includes a 17


blank space for an individual to provide a name and 18


signature for use by election officials in States which 19


are subject to paragraph (1). 20


‘‘(3) PROVIDING PRE-PRINTED COPY OF STATE-21


MENT.—A State which is subject to paragraph (1) 22


shall— 23


‘‘(A) make copies of the pre-printed 24


version of the statement described in paragraph 25
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(1)(A) which is prepared by the Commission 1


available at polling places for election officials 2


to distribute to individuals who desire to vote in 3


person; and 4


‘‘(B) include a copy of such pre-printed 5


version of the statement with each blank absen-6


tee or other ballot transmitted to an individual 7


who desires to vote by mail. 8


‘‘(b) REQUIRING USE OF BALLOT IN SAME MANNER 9


AS INDIVIDUALS PRESENTING IDENTIFICATION.—An in-10


dividual who presents or submits a sworn written state-11


ment in accordance with subsection (a)(1) shall be per-12


mitted to cast a ballot in the election in the same manner 13


as an individual who presents identification. 14


‘‘(c) EXCEPTION FOR FIRST-TIME VOTERS REG-15


ISTERING BY MAIL.—Subsections (a) and (b) do not apply 16


with respect to any individual described in paragraph (1) 17


of section 303(b) who is required to meet the requirements 18


of paragraph (2) of such section.’’. 19


(b) REQUIRING STATES TO INCLUDE INFORMATION 20


ON USE OF SWORN WRITTEN STATEMENT IN VOTING IN-21


FORMATION MATERIAL POSTED AT POLLING PLACES.— 22


Section 302(b)(2) of such Act (52 U.S.C. 21082(b)(2)), 23


as amended by section 1072(b) and section 1202(b), is 24


amended— 25







250 


•HR 1 EH


(1) by striking ‘‘and’’ at the end of subpara-1


graph (G); 2


(2) by striking the period at the end of sub-3


paragraph (H) and inserting ‘‘; and’’; and 4


(3) by adding at the end the following new sub-5


paragraph: 6


‘‘(I) in the case of a State that has in ef-7


fect a requirement that an individual present 8


identification as a condition of receiving and 9


casting a ballot in an election for Federal office, 10


information on how an individual may meet 11


such requirement by presenting a sworn written 12


statement in accordance with section 303A.’’. 13


(c) CLERICAL AMENDMENT.—The table of contents 14


of such Act is amended by inserting after the item relating 15


to section 303 the following new item: 16


‘‘Sec. 303A. Permitting use of sworn written statement to meet identification 
requirements.’’. 


(e) EFFECTIVE DATE.—The amendments made by 17


this section shall apply with respect to elections occurring 18


on or after the date of the enactment of this Act. 19


SEC. 1904. ACCOMMODATIONS FOR VOTERS RESIDING IN 20


INDIAN LANDS. 21


(a) ACCOMMODATIONS DESCRIBED.— 22


(1) DESIGNATION OF BALLOT PICKUP AND COL-23


LECTION LOCATIONS.—Given the widespread lack of 24
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residential mail delivery in Indian Country, an In-1


dian Tribe may designate buildings as ballot pickup 2


and collection locations with respect to an election 3


for Federal office at no cost to the Indian Tribe. An 4


Indian Tribe may designate one building per pre-5


cinct located within Indian lands. The applicable 6


State or political subdivision shall collect ballots 7


from those locations. The applicable State or polit-8


ical subdivision shall provide the Indian Tribe with 9


accurate precinct maps for all precincts located with-10


in Indian lands 60 days before the election. 11


(2) PROVISION OF MAIL-IN AND ABSENTEE 12


BALLOTS.—The State or political subdivision shall 13


provide mail-in and absentee ballots with respect to 14


an election for Federal office to each individual who 15


is registered to vote in the election who resides on 16


Indian lands in the State or political subdivision in-17


volved without requiring a residential address or a 18


mail-in or absentee ballot request. 19


(3) USE OF DESIGNATED BUILDING AS RESI-20


DENTIAL AND MAILING ADDRESS.—The address of a 21


designated building that is a ballot pickup and col-22


lection location with respect to an election for Fed-23


eral office may serve as the residential address and 24


mailing address for voters living on Indian lands if 25
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the tribally designated building is in the same pre-1


cinct as that voter. If there is no tribally designated 2


building within a voter’s precinct, the voter may use 3


another tribally designated building within the In-4


dian lands where the voter is located. Voters using 5


a tribally designated building outside of the voter’s 6


precinct may use the tribally designated building as 7


a mailing address and may separately designate the 8


voter’s appropriate precinct through a description of 9


the voter’s address, as specified in section 10


9428.4(a)(2) of title 11, Code of Federal Regula-11


tions. 12


(4) LANGUAGE ACCESSIBILITY.—In the case of 13


a State or political subdivision that is a covered 14


State or political subdivision under section 203 of 15


the Voting Rights Act of 1965 (52 U.S.C. 10503), 16


that State or political subdivision shall provide ab-17


sentee or mail-in voting materials with respect to an 18


election for Federal office in the language of the ap-19


plicable minority group as well as in the English lan-20


guage, bilingual election voting assistance, and writ-21


ten translations of all voting materials in the lan-22


guage of the applicable minority group, as required 23


by section 203 of the Voting Rights Act of 1965 (52 24


U.S.C. 10503), as amended by subsection (b). 25
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(5) CLARIFICATION.—Nothing in this section 1


alters the ability of an individual voter residing on 2


Indian lands to request a ballot in a manner avail-3


able to all other voters in the State. 4


(6) DEFINITIONS.—In this section: 5


(A) ELECTION FOR FEDERAL OFFICE.— 6


The term ‘‘election for Federal office’’ means a 7


general, special, primary or runoff election for 8


the office of President or Vice President, or of 9


Senator or Representative in, or Delegate or 10


Resident Commissioner to, the Congress. 11


(B) INDIAN.—The term ‘‘Indian’’ has the 12


meaning given the term in section 4 of the In-13


dian Self-Determination and Education Assist-14


ance Act (25 U.S.C. 5304). 15


(C) INDIAN LANDS.—The term ‘‘Indian 16


lands’’ includes— 17


(i) any Indian country of an Indian 18


Tribe, as defined under section 1151 of 19


title 18, United States Code; 20


(ii) any land in Alaska owned, pursu-21


ant to the Alaska Native Claims Settle-22


ment Act (43 U.S.C. 1601 et seq.), by an 23


Indian Tribe that is a Native village (as 24


defined in section 3 of that Act (43 U.S.C. 25
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1602)) or by a Village Corporation that is 1


associated with an Indian Tribe (as de-2


fined in section 3 of that Act (43 U.S.C. 3


1602)); 4


(iii) any land on which the seat of the 5


Tribal Government is located; and 6


(iv) any land that is part or all of a 7


Tribal designated statistical area associ-8


ated with an Indian Tribe, or is part or all 9


of an Alaska Native village statistical area 10


associated with an Indian Tribe, as defined 11


by the Census Bureau for the purposes of 12


the most recent decennial census. 13


(D) INDIAN TRIBE.—The term ‘‘Indian 14


Tribe’’ has the meaning given the term ‘‘Indian 15


tribe’’ in section 4 of the Indian Self-Deter-16


mination and Education Assistance Act (25 17


U.S.C. 5304). 18


(E) TRIBAL GOVERNMENT.—The term 19


‘‘Tribal Government’’ means the recognized 20


governing body of an Indian Tribe. 21


(7) ENFORCEMENT.— 22


(A) ATTORNEY GENERAL.—The Attorney 23


General may bring a civil action in an appro-24


priate district court for such declaratory or in-25
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junctive relief as is necessary to carry out this 1


subsection. 2


(B) PRIVATE RIGHT OF ACTION.— 3


(i) A person or Tribal Government 4


who is aggrieved by a violation of this sub-5


section may provide written notice of the 6


violation to the chief election official of the 7


State involved. 8


(ii) An aggrieved person or Tribal 9


Government may bring a civil action in an 10


appropriate district court for declaratory 11


or injunctive relief with respect to a viola-12


tion of this subsection, if— 13


(I) that person or Tribal Govern-14


ment provides the notice described in 15


clause (i); and 16


(II)(aa) in the case of a violation 17


that occurs more than 120 days be-18


fore the date of an election for Fed-19


eral office, the violation remains and 20


90 days or more have passed since the 21


date on which the chief election offi-22


cial of the State receives the notice 23


under clause (i); or 24
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(bb) in the case of a violation 1


that occurs 120 days or less before 2


the date of an election for Federal of-3


fice, the violation remains and 20 4


days or more have passed since the 5


date on which the chief election offi-6


cial of the State receives the notice 7


under clause (i). 8


(iii) In the case of a violation of this 9


section that occurs 30 days or less before 10


the date of an election for Federal office, 11


an aggrieved person or Tribal Government 12


may bring a civil action in an appropriate 13


district court for declaratory or injunctive 14


relief with respect to the violation without 15


providing notice to the chief election offi-16


cial of the State under clause (i). 17


(b) BILINGUAL ELECTION REQUIREMENTS.—Section 18


203 of the Voting Rights Act of 1965 (52 U.S.C. 10503) 19


is amended— 20


(1) in subsection (b)(3)(C)), by striking ‘‘1990’’ 21


and inserting ‘‘2010’’; and 22


(2) by striking subsection (c) and inserting the 23


following: 24
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‘‘(c) PROVISION OF VOTING MATERIALS IN THE LAN-1


GUAGE OF A MINORITY GROUP.— 2


‘‘(1) IN GENERAL.—Whenever any State or po-3


litical subdivision subject to the prohibition of sub-4


section (b) of this section provides any registration 5


or voting notices, forms, instructions, assistance, or 6


other materials or information relating to the elec-7


toral process, including ballots, it shall provide them 8


in the language of the applicable minority group as 9


well as in the English language. 10


‘‘(2) EXCEPTIONS.— 11


‘‘(A) In the case of a minority group that 12


is not American Indian or Alaska Native and 13


the language of that minority group is oral or 14


unwritten, the State or political subdivision 15


shall only be required to furnish, in the covered 16


language, oral instructions, assistance, trans-17


lation of voting materials, or other information 18


relating to registration and voting. 19


‘‘(B) In the case of a minority group that 20


is American Indian or Alaska Native, the State 21


or political subdivision shall only be required to 22


furnish in the covered language oral instruc-23


tions, assistance, or other information relating 24


to registration and voting, including all voting 25
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materials, if the Tribal Government of that mi-1


nority group has certified that the language of 2


the applicable American Indian or Alaska Na-3


tive language is presently unwritten or the 4


Tribal Government does not want written trans-5


lations in the minority language. 6


‘‘(3) WRITTEN TRANSLATIONS FOR ELECTION 7


WORKERS.—Notwithstanding paragraph (2), the 8


State or political division may be required to provide 9


written translations of voting materials, with the 10


consent of any applicable Indian Tribe, to election 11


workers to ensure that the translations from English 12


to the language of a minority group are complete, 13


accurate, and uniform.’’. 14


(c) EFFECTIVE DATE.—This section and the amend-15


ments made by this section shall apply with respect to the 16


regularly scheduled general election for Federal office held 17


in November 2022 and each succeeding election for Fed-18


eral office. 19


SEC. 1905. VOTER INFORMATION RESPONSE SYSTEMS AND 20


HOTLINE. 21


(a) ESTABLISHMENT AND OPERATION OF SYSTEMS 22


AND SERVICES.— 23


(1) STATE-BASED RESPONSE SYSTEMS.—The 24


Attorney General shall coordinate the establishment 25
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of a State-based response system for responding to 1


questions and complaints from individuals voting or 2


seeking to vote, or registering to vote or seeking to 3


register to vote, in elections for Federal office. Such 4


system shall provide— 5


(A) State-specific, same-day, and imme-6


diate assistance to such individuals, including 7


information on how to register to vote, the loca-8


tion and hours of operation of polling places, 9


and how to obtain absentee ballots; and 10


(B) State-specific, same-day, and imme-11


diate assistance to individuals encountering 12


problems with registering to vote or voting, in-13


cluding individuals encountering intimidation or 14


deceptive practices. 15


(2) HOTLINE.—The Attorney General, in con-16


sultation with State election officials, shall establish 17


and operate a toll-free telephone service, using a 18


telephone number that is accessible throughout the 19


United States and that uses easily identifiable nu-20


merals, through which individuals throughout the 21


United States— 22


(A) may connect directly to the State- 23


based response system described in paragraph 24


(1) with respect to the State involved; 25
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(B) may obtain information on voting in 1


elections for Federal office, including informa-2


tion on how to register to vote in such elections, 3


the locations and hours of operation of polling 4


places, and how to obtain absentee ballots; and 5


(C) may report information to the Attor-6


ney General on problems encountered in reg-7


istering to vote or voting, including incidences 8


of voter intimidation or suppression. 9


(3) COLLABORATION WITH STATE AND LOCAL 10


ELECTION OFFICIALS.— 11


(A) COLLECTION OF INFORMATION FROM 12


STATES.—The Attorney General shall coordi-13


nate the collection of information on State and 14


local election laws and policies, including infor-15


mation on the statewide computerized voter reg-16


istration lists maintained under title III of the 17


Help America Vote Act of 2002, so that indi-18


viduals who contact the free telephone service 19


established under paragraph (2) on the date of 20


an election for Federal office may receive an 21


immediate response on that day. 22


(B) FORWARDING QUESTIONS AND COM-23


PLAINTS TO STATES.—If an individual contacts 24


the free telephone service established under 25
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paragraph (2) on the date of an election for 1


Federal office with a question or complaint with 2


respect to a particular State or jurisdiction 3


within a State, the Attorney General shall for-4


ward the question or complaint immediately to 5


the appropriate election official of the State or 6


jurisdiction so that the official may answer the 7


question or remedy the complaint on that date. 8


(4) CONSULTATION REQUIREMENTS FOR DE-9


VELOPMENT OF SYSTEMS AND SERVICES.—The At-10


torney General shall ensure that the State-based re-11


sponse system under paragraph (1) and the free 12


telephone service under paragraph (2) are each de-13


veloped in consultation with civil rights organiza-14


tions, voting rights groups, State and local election 15


officials, voter protection groups, and other inter-16


ested community organizations, especially those that 17


have experience in the operation of similar systems 18


and services. 19


(b) USE OF SERVICE BY INDIVIDUALS WITH DIS-20


ABILITIES AND INDIVIDUALS WITH LIMITED ENGLISH 21


LANGUAGE PROFICIENCY.—The Attorney General shall 22


design and operate the telephone service established under 23


this section in a manner that ensures that individuals with 24


disabilities are fully able to use the service, and that as-25
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sistance is provided in any language in which the State 1


(or any jurisdiction in the State) is required to provide 2


election materials under section 203 of the Voting Rights 3


Act of 1965. 4


(c) VOTER HOTLINE TASK FORCE.— 5


(1) APPOINTMENT BY ATTORNEY GENERAL.— 6


The Attorney General shall appoint individuals (in 7


such number as the Attorney General considers ap-8


propriate but in no event fewer than 3) to serve on 9


a Voter Hotline Task Force to provide ongoing anal-10


ysis and assessment of the operation of the tele-11


phone service established under this section, and 12


shall give special consideration in making appoint-13


ments to the Task Force to individuals who rep-14


resent civil rights organizations. At least one mem-15


ber of the Task Force shall be a representative of 16


an organization promoting voting rights or civil 17


rights which has experience in the operation of simi-18


lar telephone services or in protecting the rights of 19


individuals to vote, especially individuals who are 20


members of racial, ethnic, or linguistic minorities or 21


of communities who have been adversely affected by 22


efforts to suppress voting rights. 23


(2) ELIGIBILITY.—An individual shall be eligi-24


ble to serve on the Task Force under this subsection 25
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if the individual meets such criteria as the Attorney 1


General may establish, except that an individual may 2


not serve on the task force if the individual has been 3


convicted of any criminal offense relating to voter in-4


timidation or voter suppression. 5


(3) TERM OF SERVICE.—An individual ap-6


pointed to the Task Force shall serve a single term 7


of 2 years, except that the initial terms of the mem-8


bers first appointed to the Task Force shall be stag-9


gered so that there are at least 3 individuals serving 10


on the Task Force during each year. A vacancy in 11


the membership of the Task Force shall be filled in 12


the same manner as the original appointment. 13


(4) NO COMPENSATION FOR SERVICE.—Mem-14


bers of the Task Force shall serve without pay, but 15


shall receive travel expenses, including per diem in 16


lieu of subsistence, in accordance with applicable 17


provisions under subchapter I of chapter 57 of title 18


5, United States Code. 19


(d) BI-ANNUAL REPORT TO CONGRESS.—Not later 20


than March 1 of each odd-numbered year, the Attorney 21


General shall submit a report to Congress on the operation 22


of the telephone service established under this section dur-23


ing the previous 2 years, and shall include in the report— 24
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(1) an enumeration of the number and type of 1


calls that were received by the service; 2


(2) a compilation and description of the reports 3


made to the service by individuals citing instances of 4


voter intimidation or suppression, together with a 5


description of any actions taken in response to such 6


instances of voter intimidation or suppression; 7


(3) an assessment of the effectiveness of the 8


service in making information available to all house-9


holds in the United States with telephone service; 10


(4) any recommendations developed by the 11


Task Force established under subsection (c) with re-12


spect to how voting systems may be maintained or 13


upgraded to better accommodate voters and better 14


ensure the integrity of elections, including but not 15


limited to identifying how to eliminate coordinated 16


voter suppression efforts and how to establish effec-17


tive mechanisms for distributing updates on changes 18


to voting requirements; and 19


(5) any recommendations on best practices for 20


the State-based response systems established under 21


subsection (a)(1). 22


(e) AUTHORIZATION OF APPROPRIATIONS.— 23


(1) AUTHORIZATION.—There are authorized to 24


be appropriated to the Attorney General for fiscal 25
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year 2021 and each succeeding fiscal year such sums 1


as may be necessary to carry out this section. 2


(2) SET-ASIDE FOR OUTREACH.—Of the 3


amounts appropriated to carry out this section for a 4


fiscal year pursuant to the authorization under para-5


graph (1), not less than 15 percent shall be used for 6


outreach activities to make the public aware of the 7


availability of the telephone service established under 8


this section, with an emphasis on outreach to indi-9


viduals with disabilities and individuals with limited 10


proficiency in the English language. 11


SEC. 1906. ENSURING EQUITABLE AND EFFICIENT OPER-12


ATION OF POLLING PLACES. 13


(a) IN GENERAL.—Subtitle A of title III of the Help 14


America Vote Act of 2002 (52 U.S.C. 21081 et seq.), as 15


amended by section 1031(a), section 1101(a), section 16


1611(a), section 1621(a), section 1622(a), and section 17


1623(a), is amended— 18


(1) by redesignating sections 310 and 311 as 19


sections 311 and 312; and 20


(2) by inserting after section 309 the following 21


new section: 22
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‘‘SEC. 310. ENSURING EQUITABLE AND EFFICIENT OPER-1


ATION OF POLLING PLACES. 2


‘‘(a) PREVENTING UNREASONABLE WAITING TIMES 3


FOR VOTERS.— 4


‘‘(1) IN GENERAL.—Each State shall provide a 5


sufficient number of voting systems, poll workers, 6


and other election resources (including physical re-7


sources) at a polling place used in any election for 8


Federal office, including a polling place at which in-9


dividuals may cast ballots prior to the date of the 10


election, to ensure— 11


‘‘(A) a fair and equitable waiting time for 12


all voters in the State; and 13


‘‘(B) that no individual will be required to 14


wait longer than 30 minutes to cast a ballot at 15


the polling place. 16


‘‘(2) CRITERIA.—In determining the number of 17


voting systems, poll workers, and other election re-18


sources provided at a polling place for purposes of 19


paragraph (1), the State shall take into account the 20


following factors: 21


‘‘(A) The voting age population. 22


‘‘(B) Voter turnout in past elections. 23


‘‘(C) The number of voters registered. 24


‘‘(D) The number of voters who have reg-25


istered since the most recent Federal election. 26
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‘‘(E) Census data for the population served 1


by the polling place, such as the proportion of 2


the voting-age population who are under 25 3


years of age or who are naturalized citizens. 4


‘‘(F) The needs and numbers of voters 5


with disabilities and voters with limited English 6


proficiency. 7


‘‘(G) The type of voting systems used. 8


‘‘(H) The length and complexity of initia-9


tives, referenda, and other questions on the bal-10


lot. 11


‘‘(I) Such other factors, including relevant 12


demographic factors relating to the population 13


served by the polling place, as the State con-14


siders appropriate. 15


‘‘(3) RULE OF CONSTRUCTION.—Nothing in 16


this subsection may be construed to authorize a 17


State to meet the requirements of this subsection by 18


closing any polling place, prohibiting an individual 19


from entering a line at a polling place, or refusing 20


to permit an individual who has arrived at a polling 21


place prior to closing time from voting at the polling 22


place. 23


‘‘(4) GUIDELINES.—Not later than 180 days 24


after the date of the enactment of this section, the 25
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Commission shall establish and publish guidelines to 1


assist States in meeting the requirements of this 2


subsection. 3


‘‘(5) EFFECTIVE DATE.—This subsection shall 4


take effect upon the expiration of the 180-day period 5


which begins on the date of the enactment of this 6


subsection, without regard to whether or not the 7


Commission has established and published guidelines 8


under paragraph (4). 9


‘‘(b) LIMITING VARIATIONS ON NUMBER OF HOURS 10


OF OPERATION OF POLLING PLACES WITHIN A STATE.— 11


‘‘(1) LIMITATION.— 12


‘‘(A) IN GENERAL.—Except as provided in 13


subparagraph (B) and paragraph (2), each 14


State shall establish hours of operation for all 15


polling places in the State on the date of any 16


election for Federal office held in the State 17


such that the polling place with the greatest 18


number of hours of operation on such date is 19


not in operation for more than 2 hours longer 20


than the polling place with the fewest number 21


of hours of operation on such date. 22


‘‘(B) PERMITTING VARIANCE ON BASIS OF 23


POPULATION.—Subparagraph (A) does not 24


apply to the extent that the State establishes 25
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variations in the hours of operation of polling 1


places on the basis of the overall population or 2


the voting age population (as the State may se-3


lect) of the unit of local government in which 4


such polling places are located. 5


‘‘(2) EXCEPTIONS FOR POLLING PLACES WITH 6


HOURS ESTABLISHED BY UNITS OF LOCAL GOVERN-7


MENT.—Paragraph (1) does not apply in the case of 8


a polling place— 9


‘‘(A) whose hours of operation are estab-10


lished, in accordance with State law, by the unit 11


of local government in which the polling place 12


is located; or 13


‘‘(B) which is required pursuant to an 14


order by a court to extend its hours of oper-15


ation beyond the hours otherwise established. 16


‘‘(c) MINIMUM HOURS OF OPERATION OUTSIDE OF 17


TYPICAL WORKING HOURS.—Each State shall establish 18


hours of operation for all polling places in the State on 19


the date of any election for Federal office held in the State 20


such that no polling place is open for less than a total 21


of 4 hours outside of the hours between 9:00 a.m. and 22


5:00 p.m. in time zone in which the polling place is lo-23


cated.’’. 24
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(b) STUDY OF METHODS TO ENFORCE FAIR AND 1


EQUITABLE WAITING TIMES.— 2


(1) STUDY.—The Election Assistance Commis-3


sion and the Comptroller General of the United 4


States shall conduct a joint study of the effective-5


ness of various methods of enforcing the require-6


ments of section 310(a) of the Help America Vote 7


Act of 2002, as added by subsection (a), including 8


methods of best allocating resources to jurisdictions 9


which have had the most difficulty in providing a 10


fair and equitable waiting time at polling places to 11


all voters, and to communities of color in particular. 12


(2) REPORT.—Not later than 18 months after 13


the date of the enactment of this Act, the Election 14


Assistance Commission and the Comptroller General 15


of the United States shall publish and submit to 16


Congress a report on the study conducted under 17


paragraph (1). 18


(c) CLERICAL AMENDMENT.—The table of contents 19


of such Act, as amended by section 1031(c), section 20


1101(c), section 1611(c), section 1621(b), section 21


1622(c), and section 1623(a), is amended— 22


(1) by redesignating the items relating to sec-23


tions 310 and 311 as relating to sections 311 and 24


312; and 25
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(2) by inserting after the item relating to sec-1


tion 309 the following new item: 2


‘‘Sec. 310. Ensuring equitable and efficient operation of polling places.’’. 


SEC. 1907. REQUIRING STATES TO PROVIDE SECURED 3


DROP BOXES FOR VOTED ABSENTEE BAL-4


LOTS IN ELECTIONS FOR FEDERAL OFFICE. 5


(a) REQUIREMENT.—Subtitle A of title III of the 6


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 7


as amended by section 1031(a), section 1101(a), section 8


1611(a), section 1621(a), section 1622(a), section 9


1623(a), and section 1906(a), is amended— 10


(1) by redesignating sections 311 and 312 as 11


sections 312 and 313; and 12


(2) by inserting after section 310 the following 13


new section: 14


‘‘SEC. 311. USE OF SECURED DROP BOXES FOR VOTED AB-15


SENTEE BALLOTS. 16


‘‘(a) REQUIRING USE OF DROP BOXES.—In each 17


county in the State, each State shall provide in-person, 18


secured, and clearly labeled drop boxes at which individ-19


uals may, at any time during the period described in sub-20


section (b), drop off voted absentee ballots in an election 21


for Federal office. 22


‘‘(b) MINIMUM PERIOD FOR AVAILABILITY OF DROP 23


BOXES.—The period described in this subsection is, with 24


respect to an election, the period which begins 45 days 25
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before the date of the election and which ends at the time 1


the polls close for the election in the county involved. 2


‘‘(c) ACCESSIBILITY.— 3


‘‘(1) IN GENERAL.—Each State shall ensure 4


that the drop boxes provided under this section are 5


accessible for use— 6


‘‘(A) by individuals with disabilities, as de-7


termined in consultation with the protection 8


and advocacy systems (as defined in section 102 9


of the Developmental Disabilities Assistance 10


and Bill of Rights Act of 2000 (42 U.S.C. 11


15002)) of the State; 12


‘‘(B) by individuals with limited proficiency 13


in the English language; and 14


‘‘(C) by homeless individuals (as defined in 15


section 103 of the McKinney–Vento Homeless 16


Assistance Act of 1987 (42 U.S.C. 11302)) of 17


the State. 18


‘‘(2) DETERMINATION OF ACCESSIBILITY FOR 19


INDIVIDUALS WITH DISABILITIES.—For purposes of 20


this subsection, drop boxes shall be considered to be 21


accessible for use by individuals with disabilities if 22


the drop boxes meet such criteria as the Attorney 23


General may establish for such purposes. 24







273 


•HR 1 EH


‘‘(3) RULE OF CONSTRUCTION.—If a State pro-1


vides a drop box under this section on the grounds 2


of or inside a building or facility which serves as a 3


polling place for an election during the period de-4


scribed in subsection (b), nothing in this subsection 5


may be construed to waive any requirements regard-6


ing the accessibility of such polling place for the use 7


of individuals with disabilities or individuals with 8


limited proficiency in the English language. 9


‘‘(d) NUMBER OF DROP BOXES.— 10


‘‘(1) FORMULA FOR DETERMINATION OF NUM-11


BER.—The number of drop boxes provided under 12


this section in a county with respect to an election 13


shall be determined as follows: 14


‘‘(A) In the case of a county in which the 15


number of individuals who are residents of the 16


county and who are registered to vote in the 17


election is equal to or greater than 20,000, the 18


number of drop boxes shall be a number equal 19


to or greater than the number of such individ-20


uals divided by 20,000 (rounded to the nearest 21


whole number). 22


‘‘(B) In the case of any other county, the 23


number of drop boxes shall be equal to or 24


greater than one. 25







274 


•HR 1 EH


‘‘(C) The State shall ensure that the num-1


ber of drop boxes provided is sufficient to pro-2


vide a reasonable opportunity for voters to sub-3


mit their voted ballots in a timely manner. 4


‘‘(2) TIMING.—For purposes of this subsection, 5


the number of individuals who reside in a county 6


and who are registered to vote in the election shall 7


be determined as of the 90th day before the date of 8


the election. 9


‘‘(e) LOCATION OF DROP BOXES.—The State shall 10


determine the location of drop boxes provided under this 11


section in a county on the basis of criteria which ensure 12


that the drop boxes are— 13


‘‘(1) available to all voters on a non-discrimina-14


tory basis; 15


‘‘(2) accessible to voters with disabilities (in ac-16


cordance with subsection (c)); 17


‘‘(3) accessible by public transportation to the 18


greatest extent possible; 19


‘‘(4) available during all hours of the day; 20


‘‘(5) sufficiently available in all communities in 21


the county, including rural communities and on 22


Tribal lands within the county (subject to subsection 23


(f)); and 24
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‘‘(6) geographically distributed to provide a rea-1


sonable opportunity for voters to submit their voted 2


ballot in a timely manner. 3


‘‘(f) RULES FOR DROP BOXES ON TRIBAL LANDS.— 4


In making a determination of the number and location of 5


drop boxes provided under this section on Tribal lands in 6


a county, the appropriate State and local election officials 7


shall— 8


‘‘(1) consult with Tribal leaders prior to making 9


the determination; and 10


‘‘(2) take into account criteria such as the 11


availability of direct-to-door residential mail delivery, 12


the distance and time necessary to travel to the drop 13


box locations (including in inclement weather), 14


modes of transportation available, conditions of 15


roads, and the availability (if any) of public trans-16


portation. 17


‘‘(g) TIMING OF SCANNING AND PROCESSING OF 18


BALLOTS.—For purposes of section 306(e) (relating to 19


the timing of the processing and scanning of ballots for 20


tabulation), a vote cast using a drop box provided under 21


this section shall be treated in the same manner as any 22


other vote cast during early voting. 23


‘‘(h) POSTING OF INFORMATION.—On or adjacent to 24


each drop box provided under this section, the State shall 25







276 


•HR 1 EH


post information on the requirements that voted absentee 1


ballots must meet in order to be counted and tabulated 2


in the election. 3


‘‘(i) REMOTE SURVEILLANCE PERMITTED.—The 4


State may provide for the security of drop boxes through 5


remote or electronic surveillance. 6


‘‘(j) EFFECTIVE DATE.—This section shall apply 7


with respect to the regularly scheduled general election for 8


Federal office held in November 2022 and each succeeding 9


election for Federal office.’’. 10


(b) CLERICAL AMENDMENT.—The table of contents 11


of such Act, as amended by section 1031(c), section 12


1101(c), section 1611(c), section 1621(b), section 13


1622(c), section 1623(a), and section 1906(c), is amend-14


ed— 15


(1) by redesignating the items relating to sec-16


tions 311 and 312 as relating to sections 312 and 17


313; and 18


(2) by inserting after the item relating to sec-19


tion 310 the following new item: 20


‘‘Sec. 311. Use of secured drop boxes for voted absentee ballots.’’. 


SEC. 1908. PROHIBITING STATES FROM RESTRICTING 21


CURBSIDE VOTING. 22


(a) REQUIREMENT.—Subtitle A of title III of the 23


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 24


as amended by section 1031(a), section 1101(a), section 25
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1611(a), section 1621(a), section 1622(a), section 1


1623(a), section 1906(a), and section 1907(a), is amend-2


ed— 3


(1) by redesignating sections 312 and 313 as 4


sections 313 and 314; and 5


(2) by inserting after section 311 the following 6


new section: 7


‘‘SEC. 312. PROHIBITING STATES FROM RESTRICTING 8


CURBSIDE VOTING. 9


‘‘(a) PROHIBITION.—A State may not— 10


‘‘(1) prohibit any jurisdiction administering an 11


election for Federal office in the State from utilizing 12


curbside voting as a method by which individuals 13


may cast ballots in the election; or 14


‘‘(2) impose any restrictions which would ex-15


clude any individual who is eligible to vote in such 16


an election in a jurisdiction which utilizes curbside 17


voting from casting a ballot in the election by the 18


method of curbside voting. 19


‘‘(b) EFFECTIVE DATE.—This section shall apply 20


with respect to the regularly scheduled general election for 21


Federal office held in November 2022 and each succeeding 22


election for Federal office.’’. 23


(b) CLERICAL AMENDMENT.—The table of contents 24


of such Act, as amended by section 1031(c), section 25
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1101(c), section 1611(c), section 1621(b), section 1


1622(c), section 1623(a), section 1906(c), and section 2


1907(b), is amended— 3


(1) by redesignating the items relating to sec-4


tions 312 and 313 as relating to sections 313 and 5


314; and 6


(2) by inserting after the item relating to sec-7


tion 311 the following new item: 8


‘‘Sec. 312. Prohibiting States from restricting curbside voting.’’. 


SEC. 1909. ELECTION DAY AS LEGAL PUBLIC HOLIDAY. 9


(a) IN GENERAL.—Section 6103(a) of title 5, United 10


States Code, is amended by inserting after the item relat-11


ing to Columbus Day the following: 12


‘‘Election Day, the Tuesday next after the first 13


Monday in November of every even-numbered year.’’. 14


(b) EFFECTIVE DATE.—The amendment made by 15


subsection (a) shall apply with respect to the regularly 16


scheduled general elections for Federal office held in No-17


vember 2022 or any succeeding year. 18


SEC. 1910. GAO STUDY ON VOTER TURNOUT RATES. 19


The Comptroller General of the United States shall 20


conduct a study on voter turnout rates delineated by age 21


in States and localities that permit voters to participate 22


in elections before reaching the age of 18, with a focus 23


on localities that permit voting upon reaching the age of 24


16. 25
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SEC. 1910A. STUDY ON RANKED-CHOICE VOTING. 1


(a) STUDY.—The Comptroller General shall conduct 2


a study on the implementation and impact of ranked- 3


choice voting in States and localities with a focus on how 4


to best implement a model for Federal elections nation-5


wide. The study shall include the impact on voter turnout, 6


negative campaigning, and who decides to run for office. 7


(b) REPORT.—Not later than 1 year after the date 8


of enactment of this section, the Comptroller General shall 9


transmit to Congress a report on the study conducted 10


under subsection (a), including any recommendations on 11


how to best implement a ranked-choice voting for Federal 12


elections nationwide. 13


PART 2—DISASTER AND EMERGENCY 14


CONTINGENCY PLANS 15


SEC. 1911. REQUIREMENTS FOR FEDERAL ELECTION CON-16


TINGENCY PLANS IN RESPONSE TO NATURAL 17


DISASTERS AND EMERGENCIES. 18


(a) IN GENERAL.— 19


(1) ESTABLISHMENT.—Not later than 90 days 20


after the date of the enactment of this Act, each 21


State and each jurisdiction in a State which is re-22


sponsible for administering elections for Federal of-23


fice shall establish and make publicly available a 24


contingency plan to enable individuals to vote in 25


elections for Federal office during a state of emer-26
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gency, public health emergency, or national emer-1


gency which has been declared for reasons includ-2


ing— 3


(A) a natural disaster; or 4


(B) an infectious disease. 5


(2) UPDATING.—Each State and jurisdiction 6


shall update the contingency plan established under 7


this subsection not less frequently than every 5 8


years. 9


(b) REQUIREMENTS RELATING TO SAFETY.—The 10


contingency plan established under subsection (a) shall in-11


clude initiatives to provide equipment and resources need-12


ed to protect the health and safety of poll workers and 13


voters when voting in person. 14


(c) REQUIREMENTS RELATING TO RECRUITMENT OF 15


POLL WORKERS.—The contingency plan established 16


under subsection (a) shall include initiatives by the chief 17


State election official and local election officials to recruit 18


poll workers from resilient or unaffected populations, 19


which may include— 20


(1) employees of other State and local govern-21


ment offices; and 22


(2) in the case in which an infectious disease 23


poses significant increased health risks to elderly in-24
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dividuals, students of secondary schools and institu-1


tions of higher education in the State. 2


(d) ENFORCEMENT.— 3


(1) ATTORNEY GENERAL.—The Attorney Gen-4


eral may bring a civil action against any State or ju-5


risdiction in an appropriate United States District 6


Court for such declaratory and injunctive relief (in-7


cluding a temporary restraining order, a permanent 8


or temporary injunction, or other order) as may be 9


necessary to carry out the requirements of this sec-10


tion. 11


(2) PRIVATE RIGHT OF ACTION.— 12


(A) IN GENERAL.—In the case of a viola-13


tion of this section, any person who is aggrieved 14


by such violation may provide written notice of 15


the violation to the chief election official of the 16


State involved. 17


(B) RELIEF.—If the violation is not cor-18


rected within 20 days after receipt of a notice 19


under subparagraph (A), or within 5 days after 20


receipt of the notice if the violation occurred 21


within 120 days before the date of an election 22


for Federal office, the aggrieved person may, in 23


a civil action, obtain declaratory or injunctive 24


relief with respect to the violation. 25
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(C) SPECIAL RULE.—If the violation oc-1


curred within 5 days before the date of an elec-2


tion for Federal office, the aggrieved person 3


need not provide notice to the chief election of-4


ficial of the State involved under subparagraph 5


(A) before bringing a civil action under sub-6


paragraph (B). 7


(e) DEFINITIONS.— 8


(1) ELECTION FOR FEDERAL OFFICE.—For 9


purposes of this section, the term ‘‘election for Fed-10


eral office’’ means a general, special, primary, or 11


runoff election for the office of President or Vice 12


President, or of Senator or Representative in, or 13


Delegate or Resident Commissioner to, the Con-14


gress. 15


(2) STATE.—For purposes of this section, the 16


term ‘‘State’’ includes the District of Columbia, the 17


Commonwealth of Puerto Rico, Guam, American 18


Samoa, the United States Virgin Islands, and the 19


Commonwealth of the Northern Mariana Islands. 20


(f) EFFECTIVE DATE.—This section shall apply with 21


respect to the regularly scheduled general election for Fed-22


eral office held in November 2022 and each succeeding 23


election for Federal office. 24
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PART 3—IMPROVEMENTS IN OPERATION OF 1


ELECTION ASSISTANCE COMMISSION 2


SEC. 1921. REAUTHORIZATION OF ELECTION ASSISTANCE 3


COMMISSION. 4


Section 210 of the Help America Vote Act of 2002 5


(52 U.S.C. 20930) is amended— 6


(1) by striking ‘‘for each of the fiscal years 7


2003 through 2005’’ and inserting ‘‘for fiscal year 8


2021 and each succeeding fiscal year’’; and 9


(2) by striking ‘‘(but not to exceed $10,000,000 10


for each such year)’’. 11


SEC. 1922. REQUIRING STATES TO PARTICIPATE IN POST- 12


GENERAL ELECTION SURVEYS. 13


(a) REQUIREMENT.—Title III of the Help America 14


Vote Act of 2002 (52 U.S.C. 21081 et seq.), as amended 15


by section 1903(a), is further amended by inserting after 16


section 303A the following new section: 17


‘‘SEC. 303B. REQUIRING PARTICIPATION IN POST-GENERAL 18


ELECTION SURVEYS. 19


‘‘(a) REQUIREMENT.—Each State shall furnish to the 20


Commission such information as the Commission may re-21


quest for purposes of conducting any post-election survey 22


of the States with respect to the administration of a regu-23


larly scheduled general election for Federal office. 24


‘‘(b) EFFECTIVE DATE.—This section shall apply 25


with respect to the regularly scheduled general election for 26
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Federal office held in November 2022 and any succeeding 1


election.’’. 2


(b) CLERICAL AMENDMENT.—The table of contents 3


of such Act, as amended by section 1903(c), is further 4


amended by inserting after the item relating to section 5


303A the following new item: 6


‘‘Sec. 303B. Requiring participation in post-general election surveys.’’. 


SEC. 1923. REPORTS BY NATIONAL INSTITUTE OF STAND-7


ARDS AND TECHNOLOGY ON USE OF FUNDS 8


TRANSFERRED FROM ELECTION ASSISTANCE 9


COMMISSION. 10


(a) REQUIRING REPORTS ON USE FUNDS AS CONDI-11


TION OF RECEIPT.—Section 231 of the Help America 12


Vote Act of 2002 (52 U.S.C. 20971) is amended by adding 13


at the end the following new subsection: 14


‘‘(e) REPORT ON USE OF FUNDS TRANSFERRED 15


FROM COMMISSION.—To the extent that funds are trans-16


ferred from the Commission to the Director of the Na-17


tional Institute of Standards and Technology for purposes 18


of carrying out this section during any fiscal year, the Di-19


rector may not use such funds unless the Director certifies 20


at the time of transfer that the Director will submit a re-21


port to the Commission not later than 90 days after the 22


end of the fiscal year detailing how the Director used such 23


funds during the year.’’. 24
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(b) EFFECTIVE DATE.—The amendment made by 1


subsection (a) shall apply with respect to fiscal year 2022 2


and each succeeding fiscal year. 3


SEC. 1924. RECOMMENDATIONS TO IMPROVE OPERATIONS 4


OF ELECTION ASSISTANCE COMMISSION. 5


(a) ASSESSMENT OF INFORMATION TECHNOLOGY 6


AND CYBERSECURITY.—Not later than December 31, 7


2021, the Election Assistance Commission shall carry out 8


an assessment of the security and effectiveness of the 9


Commission’s information technology systems, including 10


the cybersecurity of such systems. 11


(b) IMPROVEMENTS TO ADMINISTRATIVE COMPLAINT 12


PROCEDURES.— 13


(1) REVIEW OF PROCEDURES.—The Election 14


Assistance Commission shall carry out a review of 15


the effectiveness and efficiency of the State-based 16


administrative complaint procedures established and 17


maintained under section 402 of the Help America 18


Vote Act of 2002 (52 U.S.C. 21112) for the inves-19


tigation and resolution of allegations of violations of 20


title III of such Act. 21


(2) RECOMMENDATIONS TO STREAMLINE PRO-22


CEDURES.—Not later than December 31, 2021, the 23


Commission shall submit to Congress a report on 24


the review carried out under paragraph (1), and 25
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shall include in the report such recommendations as 1


the Commission considers appropriate to streamline 2


and improve the procedures which are the subject of 3


the review. 4


SEC. 1925. REPEAL OF EXEMPTION OF ELECTION ASSIST-5


ANCE COMMISSION FROM CERTAIN GOVERN-6


MENT CONTRACTING REQUIREMENTS. 7


(a) IN GENERAL.—Section 205 of the Help America 8


Vote Act of 2002 (52 U.S.C. 20925) is amended by strik-9


ing subsection (e). 10


(b) EFFECTIVE DATE.—The amendment made by 11


subsection (a) shall apply with respect to contracts entered 12


into by the Election Assistance Commission on or after 13


the date of the enactment of this Act. 14


PART 4—MISCELLANEOUS PROVISIONS 15


SEC. 1931. APPLICATION OF FEDERAL ELECTION ADMINIS-16


TRATION LAWS TO TERRITORIES OF THE 17


UNITED STATES. 18


(a) NATIONAL VOTER REGISTRATION ACT OF 19


1993.—Section 3(4) of the National Voter Registration 20


Act of 1993 (52 U.S.C. 20502(4)) is amended by striking 21


‘‘States and the District of Columbia’’ and inserting 22


‘‘States, the District of Columbia, the Commonwealth of 23


Puerto Rico, Guam, American Samoa, the United States 24
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Virgin Islands, and the Commonwealth of the Northern 1


Mariana Islands’’. 2


(b) HELP AMERICA VOTE ACT OF 2002.— 3


(1) COVERAGE OF COMMONWEALTH OF THE 4


NORTHERN MARIANA ISLANDS.—Section 901 of the 5


Help America Vote Act of 2002 (52 U.S.C. 21141) 6


is amended by striking ‘‘and the United States Vir-7


gin Islands’’ and inserting ‘‘the United States Virgin 8


Islands, and the Commonwealth of the Northern 9


Mariana Islands’’. 10


(2) CONFORMING AMENDMENTS TO HELP 11


AMERICA VOTE ACT OF 2002.—Such Act is further 12


amended as follows: 13


(A) The second sentence of section 14


213(a)(2) (52 U.S.C. 20943(a)(2)) is amended 15


by striking ‘‘and American Samoa’’ and insert-16


ing ‘‘American Samoa, and the Commonwealth 17


of the Northern Mariana Islands’’. 18


(B) Section 252(c)(2) (52 U.S.C. 19


21002(c)(2)) is amended by striking ‘‘or the 20


United States Virgin Islands’’ and inserting 21


‘‘the United States Virgin Islands, or the Com-22


monwealth of the Northern Mariana Islands’’. 23


(3) CONFORMING AMENDMENT RELATING TO 24


CONSULTATION OF HELP AMERICA VOTE FOUNDA-25
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TION WITH LOCAL ELECTION OFFICIALS.—Section 1


90102(c) of title 36, United States Code, is amend-2


ed by striking ‘‘and the United States Virgin Is-3


lands’’ and inserting ‘‘the United States Virgin Is-4


lands, and the Commonwealth of the Northern Mar-5


iana Islands’’. 6


SEC. 1932. DEFINITION OF ELECTION FOR FEDERAL OF-7


FICE. 8


(a) DEFINITION.—Title IX of the Help America Vote 9


Act of 2002 (52 U.S.C. 21141 et seq.) is amended by add-10


ing at the end the following new section: 11


‘‘SEC. 907. ELECTION FOR FEDERAL OFFICE DEFINED. 12


‘‘For purposes of titles I through III, the term ‘elec-13


tion for Federal office’ means a general, special, primary, 14


or runoff election for the office of President or Vice Presi-15


dent, or of Senator or Representative in, or Delegate or 16


Resident Commissioner to, the Congress.’’. 17


(b) CLERICAL AMENDMENT.—The table of contents 18


of such Act is amended by adding at the end of the items 19


relating to title IX the following new item: 20


‘‘Sec. 907. Election for Federal office defined.’’. 
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SEC. 1933. AUTHORIZING PAYMENTS TO VOTING ACCESSI-1


BILITY PROTECTION AND ADVOCACY SYS-2


TEMS SERVING THE AMERICAN INDIAN CON-3


SORTIUM. 4


(a) RECIPIENTS DEFINED.—Section 291 of the Help 5


America Vote Act of 2002 (52 U.S.C. 21061) is amend-6


ed— 7


(1) by redesignating subsection (c) as sub-8


section (d); and 9


(2) by inserting after subsection (b) the fol-10


lowing new subsection: 11


‘‘(c) AMERICAN INDIAN CONSORTIUM ELIGIBILITY.— 12


A system serving the American Indian Consortium for 13


which funds have been reserved under section 14


509(c)(1)(B) of the Rehabilitation Act of 1973 (29 U.S.C. 15


794e(c)(1)(B)) shall be eligible for payments under sub-16


section (a) in the same manner as a protection and advo-17


cacy system of a State.’’. 18


(b) GRANT MINIMUMS FOR AMERICAN INDIAN CON-19


SORTIUM.—Section 291(b) of such Act (52 U.S.C. 20


21061(b)) is amended— 21


(1) by inserting ‘‘(c)(1)(B),’’ after ‘‘as set forth 22


in subsections’’; and 23


(2) by striking ‘‘subsections (c)(3)(B) and 24


(c)(4)(B) of that section shall be not less than 25


$70,000 and $35,000, respectively’’ and inserting 26
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‘‘subsection (c)(3)(B) shall not be less than $70,000, 1


and the amount of the grants to systems referred to 2


in subsections (c)(1)(B) and (c)(4)(B) shall not be 3


less than $35,000’’. 4


(c) EFFECTIVE DATE.—The amendments made by 5


this section shall take effect at the start of the first fiscal 6


year following the date of enactment of this Act. 7


SEC. 1934. APPLICATION OF FEDERAL VOTER PROTECTION 8


LAWS TO TERRITORIES OF THE UNITED 9


STATES. 10


(a) INTIMIDATION OF VOTERS.—Section 594 of title 11


18, United States Code, is amended by striking ‘‘Delegate 12


from the District of Columbia, or Resident Commis-13


sioner,’’ and inserting ‘‘or Delegate or Resident Commis-14


sioner to the Congress’’. 15


(b) INTERFERENCE BY GOVERNMENT EMPLOY-16


EES.—Section 595 of title 18, United States Code, is 17


amended by striking ‘‘Delegate from the District of Co-18


lumbia, or Resident Commissioner,’’ and inserting ‘‘or 19


Delegate or Resident Commissioner to the Congress’’. 20


(c) VOTING BY NONCITIZENS.—Section 611(a) of 21


title 18, United States Code, is amended by striking ‘‘Del-22


egate from the District of Columbia, or Resident Commis-23


sioner,’’ and inserting ‘‘or Delegate or Resident Commis-24


sioner to the Congress’’. 25
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SEC. 1935. PLACEMENT OF STATUES OF CITIZENS OF TER-1


RITORIES OF THE UNITED STATES IN STAT-2


UARY HALL. 3


(a) IN GENERAL.—Section 1814 of the Revised Stat-4


utes of the United States (2 U.S.C. 2131) is amended by 5


adding at the end the following new sentence: ‘‘For pur-6


poses of this section, the term ‘State’ includes American 7


Samoa, Guam, the Commonwealth of the Northern Mar-8


iana Islands, the Commonwealth of Puerto Rico, and the 9


United States Virgin Islands, and the term ‘citizen’ in-10


cludes a national of the United States, as defined in sec-11


tion 101(a)(22) of the Immigration and Nationality Act 12


(8 U.S.C. 1101(a)(22)).’’. 13


(b) CONFORMING AMENDMENT RELATING TO PRO-14


CEDURES FOR REPLACEMENT OF STATUES.—Section 311 15


of the Legislative Branch Appropriations Act, 2001 (2 16


U.S.C. 2132) is amended by adding at the end the fol-17


lowing new subsection: 18


‘‘(f) For purposes of this section, the term ‘State’ in-19


cludes American Samoa, Guam, the Commonwealth of the 20


Northern Mariana Islands, the Commonwealth of Puerto 21


Rico, and the United States Virgin Islands.’’. 22


SEC. 1936. NO EFFECT ON OTHER LAWS. 23


(a) IN GENERAL.—Except as specifically provided, 24


nothing in this title may be construed to authorize or re-25


quire conduct prohibited under any of the following laws, 26
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or to supersede, restrict, or limit the application of such 1


laws: 2


(1) The Voting Rights Act of 1965 (52 U.S.C. 3


10301 et seq.). 4


(2) The Voting Accessibility for the Elderly and 5


Handicapped Act (52 U.S.C. 20101 et seq.). 6


(3) The Uniformed and Overseas Citizens Ab-7


sentee Voting Act (52 U.S.C. 20301 et seq.). 8


(4) The National Voter Registration Act of 9


1993 (52 U.S.C. 20501 et seq.). 10


(5) The Americans with Disabilities Act of 11


1990 (42 U.S.C. 12101 et seq.). 12


(6) The Rehabilitation Act of 1973 (29 U.S.C. 13


701 et seq.). 14


(b) NO EFFECT ON PRECLEARANCE OR OTHER RE-15


QUIREMENTS UNDER VOTING RIGHTS ACT.—The ap-16


proval by any person of a payment or grant application 17


under this title, or any other action taken by any person 18


under this title, shall not be considered to have any effect 19


on requirements for preclearance under section 5 of the 20


Voting Rights Act of 1965 (52 U.S.C. 10304) or any other 21


requirements of such Act. 22


(c) NO EFFECT ON AUTHORITY OF STATES TO PRO-23


VIDE GREATER OPPORTUNITIES FOR VOTING.—Nothing 24


in this title or the amendments made by this title may 25
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be construed to prohibit any State from enacting any law 1


which provides greater opportunities for individuals to reg-2


ister to vote and to vote in elections for Federal office than 3


are provided by this title and the amendments made by 4


this title. 5


SEC. 1937. CLARIFICATION OF EXEMPTION FOR STATES 6


WITHOUT VOTER REGISTRATION. 7


To the extent that any provision of this title or any 8


amendment made by this title imposes a requirement on 9


a State relating to registering individuals to vote in elec-10


tions for Federal office, such provision shall not apply in 11


the case of any State in which, under law that is in effect 12


continuously on and after the date of the enactment of 13


this Act, there is no voter registration requirement for any 14


voter in the State with respect to an election for Federal 15


office. 16


PART 5—VOTER NOTICE 17


SEC. 1941. SHORT TITLE. 18


This part may be cited as the ‘‘Voter Notification of 19


Timely Information about Changes in Elections Act’’ or 20


the ‘‘Voter Notice Act’’. 21
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SEC. 1942. PUBLIC EDUCATION CAMPAIGNS IN EVENT OF 1


CHANGES IN ELECTIONS IN RESPONSE TO 2


EMERGENCIES. 3


(a) REQUIREMENT FOR ELECTION OFFICIALS TO 4


CONDUCT CAMPAIGNS.—Section 302 of the Help America 5


Vote Act of 2002 (52 U.S.C. 21082), as amended by sec-6


tion 1601(a) and section 1901(a), is amended— 7


(1) by redesignating subsection (g) as sub-8


section (h); and 9


(2) by inserting after subsection (f) the fol-10


lowing new subsection: 11


‘‘(g) PUBLIC EDUCATION CAMPAIGNS IN EVENT OF 12


CHANGES IN ELECTIONS IN RESPONSE TO EMER-13


GENCIES.— 14


‘‘(1) REQUIREMENT.—If the administration of 15


an election for Federal office, including the methods 16


of voting or registering to vote in the election, is 17


changed in response to an emergency affecting pub-18


lic health and safety, the appropriate State or local 19


election official shall conduct a public education 20


campaign through at least one direct mailing to each 21


individual who is registered to vote in the election, 22


and through additional direct mailings, newspaper 23


advertisements, broadcasting (including through tel-24


evision, radio, satellite, and the Internet), and social 25
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media, to notify individuals who are eligible to vote 1


or to register to vote in the election of the changes. 2


‘‘(2) FREQUENCY AND METHODS OF PROVIDING 3


INFORMATION.—The election official shall carry out 4


the public education campaign under this subsection 5


at such frequency, and using such methods, as will 6


have the greatest likelihood of providing timely 7


knowledge of the change in the administration of the 8


election to those individuals who will be most ad-9


versely affected by the change. 10


‘‘(3) LANGUAGE ACCESSIBILITY.—In the case 11


of a State or political subdivision that is a covered 12


State or political subdivision under section 203 of 13


the Voting Rights Act of 1965 (52 U.S.C. 10503), 14


the appropriate election official shall ensure that the 15


information disseminated under a public education 16


campaign conducted under this subsection is pro-17


vided in the language of the applicable minority 18


group as well as in the English language, as re-19


quired by section 203 of such Act. 20


‘‘(4) EFFECTIVE DATE.—This subsection shall 21


apply with respect to the regularly scheduled general 22


election for Federal office held in November 2020 23


and each succeeding election for Federal office.’’. 24







296 


•HR 1 EH


(b) CONFORMING AMENDMENT RELATING TO EF-1


FECTIVE DATE.—Section 302(h) of such Act (52 U.S.C. 2


21082(h)), as redesignated by subsection (a) and as 3


amended by section 1601(b) and section 1901(b), is 4


amended by striking ‘‘and (f)(4)’’ and inserting ‘‘(f)(4), 5


and (g)(4)’’. 6


SEC. 1943. REQUIREMENTS FOR WEBSITES OF ELECTION 7


OFFICIALS. 8


(a) REQUIREMENTS.—Subtitle A of title III of the 9


Help America Vote Act of 2002 (52 U.S.C. 21081 et seq.), 10


as amended by section 1031(a), section 1101(a), section 11


1611(a), section 1621(a), section 1622(a), section 12


1623(a), section 1906(a), section 1907(a), and 1908(a), 13


is amended— 14


(1) by redesignating sections 313 and 314 as 15


sections 314 and 315; and 16


(2) by inserting after section 312 the following 17


new section: 18


‘‘SEC. 313. REQUIREMENTS FOR WEBSITES OF ELECTION 19


OFFICIALS. 20


‘‘(a) ACCESSIBILITY.—Each State and local election 21


official shall ensure that the official public website of the 22


official is fully accessible for individuals with disabilities, 23


including the blind and visually impaired, in a manner 24
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that provides the same opportunity for access and partici-1


pation as the website provides for other individuals. 2


‘‘(b) CONTINUING OPERATION IN CASE OF EMER-3


GENCIES.— 4


‘‘(1) ESTABLISHMENT OF BEST PRACTICES.— 5


‘‘(A) IN GENERAL.—The Director of the 6


National Institute of Standards and Technology 7


shall establish and regularly update best prac-8


tices for ensuring the continuing operation of 9


the official public websites of State and local 10


election officials during emergencies affecting 11


public health and safety. 12


‘‘(B) DEADLINE.—The Director shall first 13


establish the best practices required under this 14


paragraph as soon as practicable after the date 15


of the enactment of this section, but in no case 16


later than August 15, 2021. 17


‘‘(2) REQUIRING WEBSITES TO MEET BEST 18


PRACTICES.—Each State and local election official 19


shall ensure that the official public website of the of-20


ficial is in compliance with the best practices estab-21


lished by the Director of the National Institute of 22


Standards and Technology under paragraph (2). 23


‘‘(c) EFFECTIVE DATE.—This section shall apply 24


with respect to the regularly scheduled general election for 25
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Federal office held in November 2020 and each succeeding 1


election for Federal office.’’. 2


(b) CONFORMING AMENDMENT RELATING TO ADOP-3


TION OF VOLUNTARY GUIDANCE BY ELECTION ASSIST-4


ANCE COMMISSION.—Section 321(b) of such Act (52 5


U.S.C. 21101(b)), as redesignated and amended by sec-6


tion 1101(b) and section 1611(b), is amended— 7


(1) by striking ‘‘and’’ at the end of paragraph 8


(4); 9


(2) by striking the period at the end of para-10


graph (5) and inserting ‘‘; and’’; and 11


(3) by adding at the end the following new 12


paragraph: 13


‘‘(6) in the case of the recommendations with 14


respect to section 304, as soon as practicable after 15


the date of the enactment of this paragraph, but in 16


no case later than August 15, 2021.’’. 17


(c) CLERICAL AMENDMENT.—The table of contents 18


of such Act, as amended by section 1031(c), section 19


1101(c), section 1611(c), section 1621(b), section 20


1622(c), section 1623(a), section 1906(c), section 21


1907(b), and section 1908(b), is amended— 22


(1) by redesignating the items relating to sec-23


tions 313 and 314 as relating to sections 314 and 24


315; and 25
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(2) by inserting after the item relating to sec-1


tion 312 the following new item: 2


‘‘Sec. 313. Requirements for websites of election officials.’’. 


SEC. 1944. PAYMENTS BY ELECTION ASSISTANCE COMMIS-3


SION TO STATES FOR COSTS OF COMPLI-4


ANCE. 5


(b) AVAILABILITY OF PAYMENTS.—Title IX of the 6


Help America Vote Act of 2002 (52 U.S.C. 21141 et seq.) 7


is amended by adding at the end the following new section: 8


‘‘SEC. 907. PAYMENTS FOR COSTS OF COMPLIANCE WITH 9


CERTAIN REQUIREMENTS RELATING TO PUB-10


LIC NOTIFICATION. 11


‘‘(a) PAYMENTS.— 12


‘‘(1) AVAILABILITY AND USE OF PAYMENTS.— 13


The Commission shall make a payment to each eligi-14


ble State to cover the costs the State incurs or ex-15


pects to incur in meeting the requirements of section 16


302(g) (relating to public education campaigns in 17


event of changes in elections in response to emer-18


gencies) and section 313 (relating to requirements 19


for the websites of election officials). 20


‘‘(2) SCHEDULE OF PAYMENTS.—As soon as 21


practicable after the date of the enactment of this 22


section, and not less frequently than once each cal-23


endar year thereafter, the Commission shall make 24


payments under this section. 25
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‘‘(3) ADMINISTRATION OF PAYMENTS.—The 1


chief State election official of the State shall receive 2


the payment made to a State under this section, and 3


may use the payment for the purposes set forth in 4


this section without intervening action by the legisla-5


ture of the State. 6


‘‘(b) AMOUNT OF PAYMENT.— 7


‘‘(1) IN GENERAL.—The amount of a payment 8


made to an eligible State for a year under this sec-9


tion shall be determined by the Commission on the 10


basis of the information provided by the State in its 11


application under subsection (c). 12


‘‘(2) CONTINUING AVAILABILITY OF FUNDS 13


AFTER APPROPRIATION.—A payment made to an eli-14


gible State under this section shall be available with-15


out fiscal year limitation. 16


‘‘(c) REQUIREMENTS FOR ELIGIBILITY.— 17


‘‘(1) APPLICATION.—Each State that desires to 18


receive a payment under this section for a fiscal year 19


shall submit an application for the payment to the 20


Commission at such time and in such manner and 21


containing such information as the Commission shall 22


require. 23


‘‘(2) CONTENTS OF APPLICATION.—Each appli-24


cation submitted under paragraph (1) shall— 25
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‘‘(A) describe the activities for which as-1


sistance under this section is sought; and 2


‘‘(B) provide an estimate of the costs the 3


State has incurred or expects to incur in car-4


rying out the provisions described in subsection 5


(a), together with such additional information 6


and certifications as the Commission deter-7


mines to be essential to ensure compliance with 8


the requirements of this section. 9


‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—There 10


are authorized to be appropriated for payments under this 11


section such sums as may be necessary for each of the 12


fiscal years 2022 through 2025. 13


‘‘(e) REPORTS.— 14


‘‘(1) REPORTS BY RECIPIENTS.—Not later than 15


the 6 months after the end of each fiscal year for 16


which an eligible State received a payment under 17


this section, the State shall submit a report to the 18


Commission on the activities conducted with the 19


funds provided during the year. 20


‘‘(2) REPORTS BY COMMISSION TO COMMIT-21


TEES.—With respect to each fiscal year for which 22


the Commission makes payments under this section, 23


the Commission shall submit a report on the activi-24


ties carried out under this part to the Committee on 25
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House Administration of the House of Representa-1


tives and the Committee on Rules and Administra-2


tion of the Senate.’’. 3


(c) CLERICAL AMENDMENT.—The table of contents 4


of such Act is amended by adding at the end of the items 5


relating to title IX the following: 6


‘‘Sec. 907. Payments for costs of compliance with certain requirements relating 
to public notification.’’. 


Subtitle O—Severability 7


SEC. 1951. SEVERABILITY. 8


If any provision of this title or amendment made by 9


this title, or the application of a provision or amendment 10


to any person or circumstance, is held to be unconstitu-11


tional, the remainder of this title and amendments made 12


by this title, and the application of the provisions and 13


amendment to any person or circumstance, shall not be 14


affected by the holding. 15


TITLE II—ELECTION INTEGRITY 16


Subtitle A—Findings Reaffirming Commitment of Congress to Restore the 
Voting Rights Act 


Sec. 2001. Findings reaffirming commitment of Congress to restore the Voting 
Rights Act. 


Subtitle B—Findings Relating to Native American Voting Rights 


Sec. 2101. Findings relating to Native American voting rights. 


Subtitle C—Findings Relating to District of Columbia Statehood 


Sec. 2201. Findings relating to District of Columbia statehood. 


Subtitle D—Territorial Voting Rights 


Sec. 2301. Findings relating to territorial voting rights. 
Sec. 2302. Congressional Task Force on Voting Rights of United States Citizen 


Residents of Territories of the United States. 
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Subtitle E—Redistricting Reform 


Sec. 2400. Short title; finding of constitutional authority. 


PART 1—REQUIREMENTS FOR CONGRESSIONAL REDISTRICTING 


Sec. 2401. Requiring congressional redistricting to be conducted through plan 
of independent State commission. 


Sec. 2402. Ban on mid-decade redistricting. 
Sec. 2403. Criteria for redistricting. 


PART 2—INDEPENDENT REDISTRICTING COMMISSIONS 


Sec. 2411. Independent redistricting commission. 
Sec. 2412. Establishment of selection pool of individuals eligible to serve as 


members of commission. 
Sec. 2413. Public notice and input. 
Sec. 2414. Establishment of related entities. 
Sec. 2415. Report on diversity of memberships of independent redistricting 


commissions. 


PART 3—ROLE OF COURTS IN DEVELOPMENT OF REDISTRICTING PLANS 


Sec. 2421. Enactment of plan developed by 3-judge court. 
Sec. 2422. Special rule for redistricting conducted under order of Federal 


court. 


PART 4—ADMINISTRATIVE AND MISCELLANEOUS PROVISIONS 


Sec. 2431. Payments to States for carrying out redistricting. 
Sec. 2432. Civil enforcement. 
Sec. 2433. State apportionment notice defined. 
Sec. 2434. No effect on elections for State and local office. 
Sec. 2435. Effective date. 


PART 5—REQUIREMENTS FOR REDISTRICTING CARRIED OUT PURSUANT TO 
2020 CENSUS 


SUBPART A—APPLICATION OF CERTAIN REQUIREMENTS FOR REDISTRICTING 
CARRIED OUT PURSUANT TO 2020 CENSUS 


Sec. 2441. Application of certain requirements for redistricting carried out pur-
suant to 2020 Census. 


Sec. 2442. Triggering events. 


SUBPART B—INDEPENDENT REDISTRICTING COMMISSIONS FOR REDISTRICTING 
CARRIED OUT PURSUANT TO 2020 CENSUS 


Sec. 2451. Use of independent redistricting commissions for redistricting car-
ried out pursuant to 2020 Census. 


Sec. 2452. Establishment of selection pool of individuals eligible to serve as 
members of commission. 


Sec. 2453. Criteria for redistricting plan; public notice and input. 
Sec. 2454. Establishment of related entities. 
Sec. 2455. Report on diversity of memberships of independent redistricting 


commissions. 


Subtitle F—Saving Eligible Voters From Voter Purging 
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Sec. 2501. Short title. 
Sec. 2502. Conditions for removal of voters from list of registered voters. 


Subtitle G—No Effect on Authority of States To Provide Greater 
Opportunities for Voting 


Sec. 2601. No effect on authority of States to provide greater opportunities for 
voting. 


Subtitle H—Residence of Incarcerated Individuals 


Sec. 2701. Residence of incarcerated individuals. 


Subtitle I—Findings Relating to Youth Voting 


Sec. 2801. Findings relating to youth voting. 


Subtitle J—Severability 


Sec. 2901. Severability. 


Subtitle A—Findings Reaffirming 1


Commitment of Congress to Re-2


store the Voting Rights Act 3


SEC. 2001. FINDINGS REAFFIRMING COMMITMENT OF CON-4


GRESS TO RESTORE THE VOTING RIGHTS 5


ACT. 6


(a) FINDINGS.—Congress finds the following: 7


(1) The right to vote for all Americans is a fun-8


damental right guaranteed by the United States 9


Constitution. 10


(2) Federal, State, and local governments 11


should protect the right to vote and promote voter 12


participation across all demographics. 13


(3) The Voting Rights Act has empowered the 14


Department of Justice and Federal courts for nearly 15


a half a century to block discriminatory voting prac-16


tices before their implementation in States and local-17
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ities with the most troubling histories, ongoing 1


records of racial discrimination, and demonstrations 2


of lower participation rates for protected classes. 3


(4) There continues to be an alarming move-4


ment to erect barriers to make it more difficult for 5


Americans to participate in our Nation’s democratic 6


process. The Nation has witnessed unprecedented ef-7


forts to turn back the clock and enact suppressive 8


laws that block access to the franchise for commu-9


nities of color which have faced historic and con-10


tinuing discrimination, as well as disabled, young, el-11


derly, and low-income Americans. 12


(5) The Supreme Court’s decision in Shelby 13


County v. Holder (570 U.S. 529 (2013)), gutted 14


decades-long Federal protections for communities of 15


color and language-minority populations facing ongo-16


ing discrimination, emboldening States and local ju-17


risdictions to pass voter suppression laws and imple-18


ment procedures, like those requiring photo identi-19


fication, limiting early voting hours, eliminating 20


same-day registration, purging voters from the rolls, 21


and reducing the number of polling places. 22


(6) Racial discrimination in voting is a clear 23


and persistent problem. The actions of States and 24


localities around the country post-Shelby County, in-25
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cluding at least 10 findings by Federal courts of in-1


tentional discrimination, underscored the need for 2


Congress to conduct investigatory and evidentiary 3


hearings to determine the legislation necessary to re-4


store the Voting Rights Act and combat continuing 5


efforts in America that suppress the free exercise of 6


the franchise in Black and other communities of 7


color. 8


(7) Evidence of discriminatory voting practice 9


spans from decades ago through to the past several 10


election cycles. The 2018 midterm elections, for ex-11


ample, demonstrated ongoing discrimination in vot-12


ing. 13


(8) During the 116th Congress, congressional 14


committees in the House of Representatives held nu-15


merous hearings, collecting substantial testimony 16


and other evidence which underscored the need to 17


pass a restoration of the Voting Rights Act. 18


(9) On December 6, 2019, the House of Rep-19


resentatives passed the John R. Lewis Voting Rights 20


Advancement Act, which would restore and mod-21


ernize the Voting Rights Act, in accordance with 22


language from the Shelby County decision. Congress 23


reaffirms that the barriers faced by too many voters 24


across this Nation when trying to cast their ballot 25
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necessitate reintroduction of many of the protections 1


once afforded by the Voting Rights Act. 2


(10) The 2020 primary and general elections 3


provide further evidence that systemic voter dis-4


crimination and intimidation continues to occur in 5


communities of color across the country, making it 6


clear that full access to the franchise will not be 7


achieved until Congress restores key provisions of 8


the Voting Rights Act. 9


(11) As of late-February 2021, 43 States had 10


introduced, prefiled, or carried over 253 bills to re-11


strict voting access that, primarily, limit mail voting 12


access, impose stricter voter ID requirements, slash 13


voter registration opportunities, and/or enable more 14


aggressive voter roll purges. 15


(b) PURPOSES.—The purposes of this Act are as fol-16


lows: 17


(1) To improve access to the ballot for all citi-18


zens. 19


(2) To establish procedures by which States 20


and localities, in accordance with past actions, sub-21


mit voting practice changes for preclearance by the 22


Federal Government. 23


(3) To enhance the integrity and security of our 24


voting systems. 25
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(4) To ensure greater accountability for the ad-1


ministration of elections by States and localities. 2


(5) To restore protections for voters against 3


practices in States and localities plagued by the per-4


sistence of voter disenfranchisement. 5


(6) To ensure that Federal civil rights laws pro-6


tect the rights of voters against discriminatory and 7


deceptive practices. 8


Subtitle B—Findings Relating to 9


Native American Voting Rights 10


SEC. 2101. FINDINGS RELATING TO NATIVE AMERICAN VOT-11


ING RIGHTS. 12


Congress finds the following: 13


(1) The right to vote for all Americans is sa-14


cred. Congress must fulfill the Federal Government’s 15


trust responsibility to protect and promote Native 16


Americans’ exercise of their fundamental right to 17


vote, including equal access to voter registration vot-18


ing mechanisms and locations, and the ability to 19


serve as election officials. 20


(2) The Native American Voting Rights Coali-21


tion’s four-State survey of voter discrimination 22


(2016) and nine field hearings in Indian Country 23


(2017–2018) revealed obstacles that Native Ameri-24


cans must overcome, including a lack of accessible 25
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and proximate registration and polling sites, non-1


traditional addresses for residents on Indian reserva-2


tions, inadequate language assistance for Tribal 3


members, and voter identification laws that discrimi-4


nate against Native Americans. The Department of 5


Justice and courts have recognized that some juris-6


dictions have been unresponsive to reasonable re-7


quests from federally recognized Indian Tribes for 8


more accessible and proximate voter registration 9


sites and in-person voting locations. 10


(3) The 2018 midterm and 2020 general elec-11


tions provide further evidence that systemic voter 12


discrimination and intimidation continues to occur in 13


communities of color and Tribal lands across the 14


country, making it clear that democracy reform can-15


not be achieved until Congress restores key provi-16


sions of the Voting Rights Act and passes additional 17


protections. 18


(4) Congress has broad, plenary authority to 19


enact legislation to safeguard the voting rights of 20


Native American voters. 21


(5) Congress must conduct investigatory and 22


evidentiary hearings to determine the necessary leg-23


islation to restore the Voting Rights Act and combat 24


continuous efforts that suppress the voter franchise 25
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within Tribal lands, to include, but not to be limited 1


to, the Native American Voting Rights Act 2


(NAVRA) and the Voting Rights Advancement Act 3


(VRAA). 4


Subtitle C—Findings Relating to 5


District of Columbia Statehood 6


SEC. 2201. FINDINGS RELATING TO DISTRICT OF COLUMBIA 7


STATEHOOD. 8


Congress finds the following: 9


(1) The 705,000 District of Columbia residents 10


deserve voting representation in Congress and local 11


self-government, which only statehood can provide. 12


(2) The United States is the only democratic 13


country that denies both voting representation in the 14


national legislature and local self-government to the 15


residents of its Nation’s capital. 16


(3) There are no constitutional, historical, fis-17


cal, or economic reasons why the Americans who live 18


in the District of Columbia should not be granted 19


statehood. 20


(4) Since the founding of the United States, the 21


residents of the District of Columbia have always 22


carried all of the obligations of citizenship, including 23


serving in all of the Nation’s wars and paying Fed-24


eral taxes, but have been denied voting representa-25
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tion in Congress and freedom from congressional in-1


terference in purely local matters. 2


(5) The District of Columbia pays more Federal 3


taxes per capita than any State and more Federal 4


taxes than 22 States. 5


(6) The District of Columbia has a larger popu-6


lation than 2 States (Wyoming and Vermont), and 7


6 States have a population under one million. 8


(7) The District of Columbia has a larger budg-9


et than 12 States. 10


(8) The Constitution of the United States gives 11


Congress the authority to admit new States (clause 12


1, section 3, article IV) and reduce the size of the 13


seat of the Government of the United States (clause 14


17, section 8, article I). All 37 new States have been 15


admitted by an Act of Congress, and Congress has 16


previously reduced the size of the seat of the Gov-17


ernment of the United States. 18


(9) On June 26, 2020, by a vote of 232–180, 19


the House of Representatives passed H.R. 51, the 20


Washington, D.C. Admission Act, which would have 21


admitted the State of Washington, Douglass Com-22


monwealth from the residential portions of the Dis-23


trict of Columbia and reduced the size of the seat 24


of the Government of the United States to the 25
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United States Capitol, the White House, the United 1


States Supreme Court, the National Mall, and the 2


principal Federal monuments and buildings. 3


Subtitle D—Territorial Voting 4


Rights 5


SEC. 2301. FINDINGS RELATING TO TERRITORIAL VOTING 6


RIGHTS. 7


Congress finds the following: 8


(1) The right to vote is one of the most power-9


ful instruments residents of the territories of the 10


United States have to ensure that their voices are 11


heard. 12


(2) These Americans have played an important 13


part in the American democracy for more than 120 14


years. 15


(3) Political participation and the right to vote 16


are among the highest concerns of territorial resi-17


dents in part because they were not always afforded 18


these rights. 19


(4) Voter participation in the territories consist-20


ently ranks higher than many communities on the 21


mainland. 22


(5) Territorial residents serve and die, on a per 23


capita basis, at a higher rate in every United States 24


war and conflict since WWI, as an expression of 25
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their commitment to American democratic principles 1


and patriotism. 2


SEC. 2302. CONGRESSIONAL TASK FORCE ON VOTING 3


RIGHTS OF UNITED STATES CITIZEN RESI-4


DENTS OF TERRITORIES OF THE UNITED 5


STATES. 6


(a) ESTABLISHMENT.—There is established within 7


the legislative branch a Congressional Task Force on Vot-8


ing Rights of United States Citizen Residents of Terri-9


tories of the United States (in this section referred to as 10


the ‘‘Task Force’’). 11


(b) MEMBERSHIP.—The Task Force shall be com-12


posed of 12 members as follows: 13


(1) One Member of the House of Representa-14


tives, who shall be appointed by the Speaker of the 15


House of Representatives, in coordination with the 16


Chairman of the Committee on Natural Resources of 17


the House of Representatives. 18


(2) One Member of the House of Representa-19


tives, who shall be appointed by the Speaker of the 20


House of Representatives, in coordination with the 21


Chairman of the Committee on the Judiciary of the 22


House of Representatives. 23


(3) One Member of the House of Representa-24


tives, who shall be appointed by the Speaker of the 25
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House of Representatives, in coordination with the 1


Chairman of the Committee on House Administra-2


tion of the House of Representatives. 3


(4) One Member of the House of Representa-4


tives, who shall be appointed by the minority leader 5


of the House of Representatives, in coordination 6


with the ranking minority member of the Committee 7


on Natural Resources of the House of Representa-8


tives. 9


(5) One Member of the House of Representa-10


tives, who shall be appointed by the minority leader 11


of the House of Representatives, in coordination 12


with the ranking minority member of the Committee 13


on the Judiciary of the House of Representatives. 14


(6) One Member of the House of Representa-15


tives, who shall be appointed by the minority leader 16


of the House of Representatives, in coordination 17


with the ranking minority member of the Committee 18


on House Administration of the House of Represent-19


atives. 20


(7) One Member of the Senate, who shall be ap-21


pointed by the majority leader of the Senate, in co-22


ordination with the Chairman of the Committee on 23


Energy and Natural Resources of the Senate. 24
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(8) One Member of the Senate, who shall be ap-1


pointed by the majority leader of the Senate, in co-2


ordination with the Chairman of the Committee on 3


the Judiciary of the Senate. 4


(9) One Member of the Senate, who shall be ap-5


pointed by the majority leader of the Senate, in co-6


ordination with the Chairman of the Committee on 7


Rules and Administration of the Senate. 8


(10) One Member of the Senate, who shall be 9


appointed by the minority leader of the Senate, in 10


coordination with the ranking minority member of 11


the Committee on Energy and Natural Resources of 12


the Senate. 13


(11) One Member of the Senate, who shall be 14


appointed by the minority leader of the Senate, in 15


coordination with the ranking minority member of 16


the Committee on the Judiciary of the Senate. 17


(12) One Member of the Senate, who shall be 18


appointed by the minority leader of the Senate, in 19


coordination with the ranking minority member of 20


the Committee on Rules and Administration of the 21


Senate. 22


(c) DEADLINE FOR APPOINTMENT.—All appoint-23


ments to the Task Force shall be made not later than 30 24


days after the date of enactment of this Act. 25
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(d) CHAIR.—The Speaker shall designate one Mem-1


ber to serve as chair of the Task Force. 2


(e) VACANCIES.—Any vacancy in the Task Force 3


shall be filled in the same manner as the original appoint-4


ment. 5


(f) STATUS UPDATE.—Between September 1, 2021, 6


and September 30, 2021, the Task Force shall provide a 7


status update to the House of Representatives and the 8


Senate that includes— 9


(1) information the Task Force has collected; 10


and 11


(2) a discussion on matters that the chairman 12


of the Task Force deems urgent for consideration by 13


Congress. 14


(g) REPORT.—Not later than December 31, 2021, 15


the Task Force shall issue a report of its findings to the 16


House of Representatives and the Senate regarding— 17


(1) the economic and societal consequences 18


(through statistical data and other metrics) that 19


come with political disenfranchisement of United 20


States citizens in territories of the United States; 21


(2) impediments to full and equal voting rights 22


for United States citizens who are residents of terri-23


tories of the United States in Federal elections, in-24
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cluding the election of the President and Vice Presi-1


dent of the United States; 2


(3) impediments to full and equal voting rep-3


resentation in the House of Representatives for 4


United States citizens who are residents of terri-5


tories of the United States; 6


(4) recommended changes that, if adopted, 7


would allow for full and equal voting rights for 8


United States citizens who are residents of terri-9


tories of the United States in Federal elections, in-10


cluding the election of the President and Vice Presi-11


dent of the United States; 12


(5) recommended changes that, if adopted, 13


would allow for full and equal voting representation 14


in the House of Representatives for United States 15


citizens who are residents of territories of the United 16


States; and 17


(6) additional information the Task Force 18


deems appropriate. 19


(h) CONSENSUS VIEWS.—To the greatest extent 20


practicable, the report issued under subsection (g) shall 21


reflect the shared views of all 12 Members, except that 22


the report may contain dissenting views. 23


(i) HEARINGS AND SESSIONS.—The Task Force may, 24


for the purpose of carrying out this section, hold hearings, 25
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sit and act at times and places, take testimony, and re-1


ceive evidence as the Task Force considers appropriate. 2


(j) STAKEHOLDER PARTICIPATION.—In carrying out 3


its duties, the Task Force shall consult with the govern-4


ments of American Samoa, Guam, the Commonwealth of 5


the Northern Mariana Islands, the Commonwealth of 6


Puerto Rico, and the United States Virgin Islands. 7


(k) RESOURCES.—The Task Force shall carry out its 8


duties by utilizing existing facilities, services, and staff of 9


the House of Representatives and the Senate. 10


(l) TERMINATION.—The Task Force shall terminate 11


upon issuing the report required under subsection (g). 12


Subtitle E—Redistricting Reform 13


SEC. 2400. SHORT TITLE; FINDING OF CONSTITUTIONAL AU-14


THORITY. 15


(a) SHORT TITLE.—This subtitle may be cited as the 16


‘‘Redistricting Reform Act of 2021’’. 17


(b) FINDING OF CONSTITUTIONAL AUTHORITY.— 18


Congress finds that it has the authority to establish the 19


terms and conditions States must follow in carrying out 20


congressional redistricting after an apportionment of 21


Members of the House of Representatives because— 22


(1) the authority granted to Congress under ar-23


ticle I, section 4 of the Constitution of the United 24


States gives Congress the power to enact laws gov-25
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erning the time, place, and manner of elections for 1


Members of the House of Representatives; and 2


(2) the authority granted to Congress under 3


section 5 of the fourteenth amendment to the Con-4


stitution gives Congress the power to enact laws to 5


enforce section 2 of such amendment, which requires 6


Representatives to be apportioned among the several 7


States according to their number. 8


PART 1—REQUIREMENTS FOR CONGRESSIONAL 9


REDISTRICTING 10


SEC. 2401. REQUIRING CONGRESSIONAL REDISTRICTING 11


TO BE CONDUCTED THROUGH PLAN OF INDE-12


PENDENT STATE COMMISSION. 13


(a) USE OF PLAN REQUIRED.—Notwithstanding any 14


other provision of law, and except as provided in sub-15


section (c) and subsection (d), any congressional redis-16


tricting conducted by a State shall be conducted in accord-17


ance with— 18


(1) the redistricting plan developed and enacted 19


into law by the independent redistricting commission 20


established in the State, in accordance with part 2; 21


or 22


(2) if a plan developed by such commission is 23


not enacted into law, the redistricting plan developed 24
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and enacted into law by a 3-judge court, in accord-1


ance with section 2421. 2


(b) CONFORMING AMENDMENT.—Section 22(c) of 3


the Act entitled ‘‘An Act to provide for the fifteenth and 4


subsequent decennial censuses and to provide for an ap-5


portionment of Representatives in Congress’’, approved 6


June 18, 1929 (2 U.S.C. 2a(c)), is amended by striking 7


‘‘in the manner provided by the law thereof’’ and insert-8


ing: ‘‘in the manner provided by the Redistricting Reform 9


Act of 2021’’. 10


(c) SPECIAL RULE FOR EXISTING COMMISSIONS.— 11


Subsection (a) does not apply to any State in which, under 12


law in effect continuously on and after the date of the 13


enactment of this Act, congressional redistricting is car-14


ried out in accordance with a plan developed and approved 15


by an independent redistricting commission which is in 16


compliance with each of the following requirements: 17


(1) PUBLICLY AVAILABLE APPLICATION PROC-18


ESS.—Membership on the commission is open to citi-19


zens of the State through a publicly available appli-20


cation process. 21


(2) DISQUALIFICATIONS FOR GOVERNMENT 22


SERVICE AND POLITICAL APPOINTMENT.—Individ-23


uals who, for a covered period of time as established 24


by the State, hold or have held public office, individ-25
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uals who are or have been candidates for elected 1


public office, and individuals who serve or have 2


served as an officer, employee, or paid consultant of 3


a campaign committee of a candidate for public of-4


fice are disqualified from serving on the commission. 5


(3) SCREENING FOR CONFLICTS.—Individuals 6


who apply to serve on the commission are screened 7


through a process that excludes persons with con-8


flicts of interest from the pool of potential commis-9


sioners. 10


(4) MULTI-PARTISAN COMPOSITION.—Member-11


ship on the commission represents those who are af-12


filiated with the two political parties whose can-13


didates received the most votes in the most recent 14


statewide election for Federal office held in the 15


State, as well as those who are unaffiliated with any 16


party or who are affiliated with political parties 17


other than the two political parties whose candidates 18


received the most votes in the most recent statewide 19


election for Federal office held in the State. 20


(5) CRITERIA FOR REDISTRICTING.—Members 21


of the commission are required to meet certain cri-22


teria in the map drawing process, including mini-23


mizing the division of communities of interest and a 24


ban on drawing maps to favor a political party. 25
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(6) PUBLIC INPUT.—Public hearings are held 1


and comments from the public are accepted before 2


a final map is approved. 3


(7) BROAD-BASED SUPPORT FOR APPROVAL OF 4


FINAL PLAN.—The approval of the final redistricting 5


plan requires a majority vote of the members of the 6


commission, including the support of at least one 7


member of each of the following: 8


(A) Members who are affiliated with the 9


political party whose candidate received the 10


most votes in the most recent statewide election 11


for Federal office held in the State. 12


(B) Members who are affiliated with the 13


political party whose candidate received the sec-14


ond most votes in the most recent statewide 15


election for Federal office held in the State. 16


(C) Members who are not affiliated with 17


any political party or who are affiliated with po-18


litical parties other than the political parties de-19


scribed in subparagraphs (A) and (B). 20


(d) TREATMENT OF STATE OF IOWA.—Subsection (a) 21


does not apply to the State of Iowa, so long as congres-22


sional redistricting in such State is carried out in accord-23


ance with a plan developed by the Iowa Legislative Serv-24


ices Agency with the assistance of a Temporary Redis-25
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tricting Advisory Commission, under law which was in ef-1


fect for the most recent congressional redistricting carried 2


out in the State prior to the date of the enactment of this 3


Act and which remains in effect continuously on and after 4


the date of the enactment of this Act. 5


SEC. 2402. BAN ON MID-DECADE REDISTRICTING. 6


A State that has been redistricted in accordance with 7


this subtitle and a State described in section 2401(c) or 8


section 2401(d) may not be redistricted again until after 9


the next apportionment of Representatives under section 10


22(a) of the Act entitled ‘‘An Act to provide for the fif-11


teenth and subsequent decennial censuses and to provide 12


for an apportionment of Representatives in Congress’’, ap-13


proved June 18, 1929 (2 U.S.C. 2a), unless a court re-14


quires the State to conduct such subsequent redistricting 15


to comply with the Constitution of the United States, the 16


Voting Rights Act of 1965 (52 U.S.C. 10301 et seq.), the 17


Constitution of the State, or the terms or conditions of 18


this subtitle. 19


SEC. 2403. CRITERIA FOR REDISTRICTING. 20


(a) CRITERIA.—Under the redistricting plan of a 21


State, there shall be established single-member congres-22


sional districts using the following criteria as set forth in 23


the following order of priority: 24
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(1) Districts shall comply with the United 1


States Constitution, including the requirement that 2


they equalize total population. 3


(2) Districts shall comply with the Voting 4


Rights Act of 1965 (52 U.S.C. 10301 et seq.), in-5


cluding by creating any districts where two or more 6


politically cohesive groups protected by such Act are 7


able to elect representatives of choice in coalition 8


with one another, and all applicable Federal laws. 9


(3) Districts shall be drawn, to the extent that 10


the totality of the circumstances warrant, to ensure 11


the practical ability of a group protected under the 12


Voting Rights Act of 1965 (52 U.S.C. 10301 et 13


seq.) to participate in the political process and to 14


nominate candidates and to elect representatives of 15


choice is not diluted or diminished, regardless of 16


whether or not such protected group constitutes a 17


majority of a district’s citizen voting age population. 18


(4) Districts shall respect communities of inter-19


est, neighborhoods, and political subdivisions to the 20


extent practicable and after compliance with the re-21


quirements of paragraphs (1) through (3). A com-22


munity of interest is defined as an area with recog-23


nized similarities of interests, including but not lim-24


ited to ethnic, racial, economic, tribal, social, cul-25
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tural, geographic or historic identities. The term 1


communities of interest may, in certain cir-2


cumstances, include political subdivisions such as 3


counties, municipalities, tribal lands and reserva-4


tions, or school districts, but shall not include com-5


mon relationships with political parties or political 6


candidates. 7


(b) NO FAVORING OR DISFAVORING OF POLITICAL 8


PARTIES.— 9


(1) PROHIBITION.—The redistricting plan en-10


acted by a State shall not, when considered on a 11


Statewide basis, be drawn with the intent or the ef-12


fect of unduly favoring or disfavoring any political 13


party. 14


(2) DETERMINATION OF EFFECT.— 15


(A) TOTALITY OF CIRCUMSTANCES.—For 16


purposes of paragraph (1), the determination of 17


whether a redistricting plan has the effect of 18


unduly favoring or disfavoring a political party 19


shall be based on the totality of circumstances, 20


including evidence regarding the durability and 21


severity of a plan’s partisan bias. 22


(B) PLANS DEEMED TO HAVE EFFECT OF 23


UNDULY FAVORING OR DISFAVORING A POLIT-24


ICAL PARTY.—Without limiting other ways in 25
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which a redistricting plan may be determined to 1


have the effect of unduly favoring or disfavoring 2


a political party under the totality of cir-3


cumstances under subparagraph (A), a redis-4


tricting plan shall be deemed to have the effect 5


of unduly favoring or disfavoring a political 6


party if— 7


(i) modeling based on relevant histor-8


ical voting patterns shows that the plan is 9


statistically likely to result in a partisan 10


bias of more than one seat in States with 11


20 or fewer congressional districts or a 12


partisan bias of more than 2 seats in 13


States with more than 20 congressional 14


districts, as determined using quantitative 15


measures of partisan fairness, which may 16


include, but are not limited to, the seats- 17


to-votes curve for an enacted plan, the effi-18


ciency gap, the declination, partisan asym-19


metry, and the mean-median difference, 20


and 21


(ii) alternative plans, which may in-22


clude, but are not limited to, those gen-23


erated by redistricting algorithms, exist 24


that could have complied with the require-25
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ments of law and not been in violation of 1


paragraph (1). 2


(3) DETERMINATION OF INTENT.—For pur-3


poses of paragraph (A), a rebuttable presumption 4


shall exist that a redistricting plan enacted by the 5


legislature of a State was not enacted with the in-6


tent of unduly favoring or disfavoring a political 7


party if the plan was enacted with the support of at 8


least a third of the members of the second largest 9


political party in each house of the legislature. 10


(4) NO VIOLATION BASED ON CERTAIN CRI-11


TERIA.—No redistricting plan shall be found to be 12


in violation of paragraph (1) because of partisan 13


bias attributable to the application of the criteria set 14


forth in paragraphs (1), (2), or (3) of subsection (a), 15


unless one or more alternative plans could have com-16


plied with such paragraphs without having the effect 17


of unduly favoring or disfavoring a political party. 18


(c) FACTORS PROHIBITED FROM CONSIDERATION.— 19


In developing the redistricting plan for the State, the inde-20


pendent redistricting commission may not take into con-21


sideration any of the following factors, except to the extent 22


necessary to comply with the criteria described in para-23


graphs (1) through (3) of subsection (a), subsection (b), 24
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and to enable the redistricting plan to be measured 1


against the external metrics described in section 2413(d): 2


(1) The residence of any Member of the House 3


of Representatives or candidate. 4


(2) The political party affiliation or voting his-5


tory of the population of a district. 6


(d) APPLICABILITY.—This section applies to any au-7


thority, whether appointed, elected, judicial, or otherwise, 8


that designs or enacts a congressional redistricting plan 9


of a State. 10


(e) SEVERABILITY OF CRITERIA.—If any of the cri-11


teria set forth in this section, or the application of such 12


criteria to any person or circumstance, is held to be uncon-13


stitutional, the remaining criteria set forth in this section, 14


and the application of such criteria to any person or cir-15


cumstance, shall not be affected by the holding. 16


PART 2—INDEPENDENT REDISTRICTING 17


COMMISSIONS 18


SEC. 2411. INDEPENDENT REDISTRICTING COMMISSION. 19


(a) APPOINTMENT OF MEMBERS.— 20


(1) IN GENERAL.—The nonpartisan agency es-21


tablished or designated by a State under section 22


2414(a) shall establish an independent redistricting 23


commission for the State, which shall consist of 15 24


members appointed by the agency as follows: 25
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(A) Not later than October 1 of a year 1


ending in the numeral zero, the agency shall, at 2


a public meeting held not earlier than 15 days 3


after notice of the meeting has been given to 4


the public, first appoint 6 members as follows: 5


(i) The agency shall appoint 2 mem-6


bers on a random basis from the majority 7


category of the approved selection pool (as 8


described in section 2412(b)(1)(A)). 9


(ii) The agency shall appoint 2 mem-10


bers on a random basis from the minority 11


category of the approved selection pool (as 12


described in section 2412(b)(1)(B)). 13


(iii) The agency shall appoint 2 mem-14


bers on a random basis from the inde-15


pendent category of the approved selection 16


pool (as described in section 17


2412(b)(1)(C)). 18


(B) Not later than November 15 of a year 19


ending in the numeral zero, the members ap-20


pointed by the agency under subparagraph (A) 21


shall, at a public meeting held not earlier than 22


15 days after notice of the meeting has been 23


given to the public, then appoint 9 members as 24


follows: 25
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(i) The members shall appoint 3 mem-1


bers from the majority category of the ap-2


proved selection pool (as described in sec-3


tion 2412(b)(1)(A)). 4


(ii) The members shall appoint 3 5


members from the minority category of the 6


approved selection pool (as described in 7


section 2412(b)(1)(B)). 8


(iii) The members shall appoint 3 9


members from the independent category of 10


the approved selection pool (as described in 11


section 2412(b)(1)(C)). 12


(2) RULES FOR APPOINTMENT OF MEMBERS 13


APPOINTED BY FIRST MEMBERS.— 14


(A) AFFIRMATIVE VOTE OF AT LEAST 4 15


MEMBERS.—The appointment of any of the 9 16


members of the independent redistricting com-17


mission who are appointed by the first members 18


of the commission pursuant to subparagraph 19


(B) of paragraph (1), as well as the designation 20


of alternates for such members pursuant to 21


subparagraph (B) of paragraph (3) and the ap-22


pointment of alternates to fill vacancies pursu-23


ant to subparagraph (B) of paragraph (4), shall 24


require the affirmative vote of at least 4 of the 25
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members appointed by the nonpartisan agency 1


under subparagraph (A) of paragraph (1), in-2


cluding at least one member from each of the 3


categories referred to in such subparagraph. 4


(B) ENSURING DIVERSITY.—In appointing 5


the 9 members pursuant to subparagraph (B) 6


of paragraph (1), as well as in designating al-7


ternates pursuant to subparagraph (B) of para-8


graph (3) and in appointing alternates to fill 9


vacancies pursuant to subparagraph (B) of 10


paragraph (4), the first members of the inde-11


pendent redistricting commission shall ensure 12


that the membership is representative of the de-13


mographic groups (including racial, ethnic, eco-14


nomic, and gender) and geographic regions of 15


the State, and provides racial, ethnic, and lan-16


guage minorities protected under the Voting 17


Rights Act of 1965 with a meaningful oppor-18


tunity to participate in the development of the 19


State’s redistricting plan. 20


(3) DESIGNATION OF ALTERNATES TO SERVE 21


IN CASE OF VACANCIES.— 22


(A) MEMBERS APPOINTED BY AGENCY.— 23


At the time the agency appoints the members 24


of the independent redistricting commission 25
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under subparagraph (A) of paragraph (1) from 1


each of the categories referred to in such sub-2


paragraph, the agency shall, on a random basis, 3


designate 2 other individuals from such cat-4


egory to serve as alternate members who may 5


be appointed to fill vacancies in the commission 6


in accordance with paragraph (4). 7


(B) MEMBERS APPOINTED BY FIRST MEM-8


BERS.—At the time the members appointed by 9


the agency appoint the other members of the 10


independent redistricting commission under 11


subparagraph (B) of paragraph (1) from each 12


of the categories referred to in such subpara-13


graph, the members shall, in accordance with 14


the special rules described in paragraph (2), 15


designate 2 other individuals from such cat-16


egory to serve as alternate members who may 17


be appointed to fill vacancies in the commission 18


in accordance with paragraph (4). 19


(4) APPOINTMENT OF ALTERNATES TO SERVE 20


IN CASE OF VACANCIES.— 21


(A) MEMBERS APPOINTED BY AGENCY.—If 22


a vacancy occurs in the commission with respect 23


to a member who was appointed by the non-24


partisan agency under subparagraph (A) of 25
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paragraph (1) from one of the categories re-1


ferred to in such subparagraph, the agency 2


shall fill the vacancy by appointing, on a ran-3


dom basis, one of the 2 alternates from such 4


category who was designated under subpara-5


graph (A) of paragraph (3). At the time the 6


agency appoints an alternate to fill a vacancy 7


under the previous sentence, the agency shall 8


designate, on a random basis, another indi-9


vidual from the same category to serve as an al-10


ternate member, in accordance with subpara-11


graph (A) of paragraph (3). 12


(B) MEMBERS APPOINTED BY FIRST MEM-13


BERS.—If a vacancy occurs in the commission 14


with respect to a member who was appointed by 15


the first members of the commission under sub-16


paragraph (B) of paragraph (1) from one of the 17


categories referred to in such subparagraph, the 18


first members shall, in accordance with the spe-19


cial rules described in paragraph (2), fill the va-20


cancy by appointing one of the 2 alternates 21


from such category who was designated under 22


subparagraph (B) of paragraph (3). At the time 23


the first members appoint an alternate to fill a 24


vacancy under the previous sentence, the first 25
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members shall, in accordance with the special 1


rules described in paragraph (2), designate an-2


other individual from the same category to 3


serve as an alternate member, in accordance 4


with subparagraph (B) of paragraph (3). 5


(5) REMOVAL.—A member of the independent 6


redistricting commission may be removed by a ma-7


jority vote of the remaining members of the commis-8


sion if it is shown by a preponderance of the evi-9


dence that the member is not eligible to serve on the 10


commission under section 2412(a). 11


(b) PROCEDURES FOR CONDUCTING COMMISSION 12


BUSINESS.— 13


(1) CHAIR.—Members of an independent redis-14


tricting commission established under this section 15


shall select by majority vote one member who was 16


appointed from the independent category of the ap-17


proved selection pool described in section 18


2412(b)(1)(C) to serve as chair of the commission. 19


The commission may not take any action to develop 20


a redistricting plan for the State under section 2413 21


until the appointment of the commission’s chair. 22


(2) REQUIRING MAJORITY APPROVAL FOR AC-23


TIONS.—The independent redistricting commission 24


of a State may not publish and disseminate any 25
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draft or final redistricting plan, or take any other 1


action, without the approval of at least— 2


(A) a majority of the whole membership of 3


the commission; and 4


(B) at least one member of the commission 5


appointed from each of the categories of the ap-6


proved selection pool described in section 7


2412(b)(1). 8


(3) QUORUM.—A majority of the members of 9


the commission shall constitute a quorum. 10


(c) STAFF; CONTRACTORS.— 11


(1) STAFF.—Under a public application process 12


in which all application materials are available for 13


public inspection, the independent redistricting com-14


mission of a State shall appoint and set the pay of 15


technical experts, legal counsel, consultants, and 16


such other staff as it considers appropriate, subject 17


to State law. 18


(2) CONTRACTORS.—The independent redis-19


tricting commission of a State may enter into such 20


contracts with vendors as it considers appropriate, 21


subject to State law, except that any such contract 22


shall be valid only if approved by the vote of a ma-23


jority of the members of the commission, including 24


at least one member appointed from each of the cat-25
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egories of the approved selection pool described in 1


section 2412(b)(1). 2


(3) REPORTS ON EXPENDITURES FOR POLIT-3


ICAL ACTIVITY.— 4


(A) REPORT BY APPLICANTS.—Each indi-5


vidual who applies for a position as an employee 6


of the independent redistricting commission and 7


each vendor who applies for a contract with the 8


commission shall, at the time of applying, file 9


with the commission a report summarizing— 10


(i) any expenditure for political activ-11


ity made by such individual or vendor dur-12


ing the 10 most recent calendar years; and 13


(ii) any income received by such indi-14


vidual or vendor during the 10 most recent 15


calendar years which is attributable to an 16


expenditure for political activity. 17


(B) ANNUAL REPORTS BY EMPLOYEES 18


AND VENDORS.—Each person who is an em-19


ployee or vendor of the independent redis-20


tricting commission shall, not later than 1 year 21


after the person is appointed as an employee or 22


enters into a contract as a vendor (as the case 23


may be) and annually thereafter for each year 24


during which the person serves as an employee 25
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or a vendor, file with the commission a report 1


summarizing the expenditures and income de-2


scribed in subparagraph (A) during the 10 most 3


recent calendar years. 4


(C) EXPENDITURE FOR POLITICAL ACTIV-5


ITY DEFINED.—In this paragraph, the term 6


‘‘expenditure for political activity’’ means a dis-7


bursement for any of the following: 8


(i) An independent expenditure, as de-9


fined in section 301(17) of the Federal 10


Election Campaign Act of 1971 (52 U.S.C. 11


30101(17)). 12


(ii) An electioneering communication, 13


as defined in section 304(f)(3) of such Act 14


(52 U.S.C. 30104(f)(3)) or any other pub-15


lic communication, as defined in section 16


301(22) of such Act (52 U.S.C. 17


30101(22)) that would be an electioneering 18


communication if it were a broadcast, 19


cable, or satellite communication. 20


(iii) Any dues or other payments to 21


trade associations or organizations de-22


scribed in section 501(c) of the Internal 23


Revenue Code of 1986 and exempt from 24


tax under section 501(a) of such Code that 25
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are, or could reasonably be anticipated to 1


be, used or transferred to another associa-2


tion or organization for a use described in 3


paragraph (1), (2), or (4) of section 501(c) 4


of such Code. 5


(4) GOAL OF IMPARTIALITY.—The commission 6


shall take such steps as it considers appropriate to 7


ensure that any staff appointed under this sub-8


section, and any vendor with whom the commission 9


enters into a contract under this subsection, will 10


work in an impartial manner, and may require any 11


person who applies for an appointment to a staff po-12


sition or for a vendor’s contract with the commission 13


to provide information on the person’s history of po-14


litical activity beyond the information on the per-15


son’s expenditures for political activity provided in 16


the reports required under paragraph (3) (including 17


donations to candidates, political committees, and 18


political parties) as a condition of the appointment 19


or the contract. 20


(5) DISQUALIFICATION; WAIVER.— 21


(A) IN GENERAL.—The independent redis-22


tricting commission may not appoint an indi-23


vidual as an employee, and may not enter into 24


a contract with a vendor, if the individual or 25
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vendor meets any of the criteria for the dis-1


qualification of an individual from serving as a 2


member of the commission which are set forth 3


in section 2412(a)(2). 4


(B) WAIVER.—The commission may by 5


unanimous vote of its members waive the appli-6


cation of subparagraph (A) to an individual or 7


a vendor after receiving and reviewing the re-8


port filed by the individual or vendor under 9


paragraph (3). 10


(d) TERMINATION.— 11


(1) IN GENERAL.—The independent redis-12


tricting commission of a State shall terminate on the 13


earlier of— 14


(A) June 14 of the next year ending in the 15


numeral zero; or 16


(B) the day on which the nonpartisan 17


agency established or designated by a State 18


under section 2414(a) has, in accordance with 19


section 2412(b)(1), submitted a selection pool 20


to the Select Committee on Redistricting for the 21


State established under section 2414(b). 22


(2) PRESERVATION OF RECORDS.—The State 23


shall ensure that the records of the independent re-24


districting commission are retained in the appro-25
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priate State archive in such manner as may be nec-1


essary to enable the State to respond to any civil ac-2


tion brought with respect to congressional redis-3


tricting in the State. 4


SEC. 2412. ESTABLISHMENT OF SELECTION POOL OF INDI-5


VIDUALS ELIGIBLE TO SERVE AS MEMBERS 6


OF COMMISSION. 7


(a) CRITERIA FOR ELIGIBILITY.— 8


(1) IN GENERAL.—An individual is eligible to 9


serve as a member of an independent redistricting 10


commission if the individual meets each of the fol-11


lowing criteria: 12


(A) As of the date of appointment, the in-13


dividual is registered to vote in elections for 14


Federal office held in the State. 15


(B) During the 3-year period ending on 16


the date of the individual’s appointment, the in-17


dividual has been continuously registered to 18


vote with the same political party, or has not 19


been registered to vote with any political party. 20


(C) The individual submits to the non-21


partisan agency established or designated by a 22


State under section 2413, at such time and in 23


such form as the agency may require, an appli-24


cation for inclusion in the selection pool under 25
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this section, and includes with the application a 1


written statement, with an attestation under 2


penalty of perjury, containing the following in-3


formation and assurances: 4


(i) The full current name and any 5


former names of, and the contact informa-6


tion for, the individual, including an elec-7


tronic mail address, the address of the in-8


dividual’s residence, mailing address, and 9


telephone numbers. 10


(ii) The individual’s race, ethnicity, 11


gender, age, date of birth, and household 12


income for the most recent taxable year. 13


(iii) The political party with which the 14


individual is affiliated, if any. 15


(iv) The reason or reasons the indi-16


vidual desires to serve on the independent 17


redistricting commission, the individual’s 18


qualifications, and information relevant to 19


the ability of the individual to be fair and 20


impartial, including, but not limited to— 21


(I) any involvement with, or fi-22


nancial support of, professional, so-23


cial, political, religious, or community 24


organizations or causes; 25
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(II) the individual’s employment 1


and educational history. 2


(v) An assurance that the individual 3


shall commit to carrying out the individ-4


ual’s duties under this subtitle in an hon-5


est, independent, and impartial fashion, 6


and to upholding public confidence in the 7


integrity of the redistricting process. 8


(vi) An assurance that, during the 9


covered periods described in paragraph (3), 10


the individual has not taken and will not 11


take any action which would disqualify the 12


individual from serving as a member of the 13


commission under paragraph (2). 14


(2) DISQUALIFICATIONS.—An individual is not 15


eligible to serve as a member of the commission if 16


any of the following applies during any of the cov-17


ered periods described in paragraph (3): 18


(A) The individual or (in the case of the 19


covered periods described in subparagraphs (A) 20


and (B) of paragraph (3)) an immediate family 21


member of the individual holds public office or 22


is a candidate for election for public office. 23


(B) The individual or (in the case of the 24


covered periods described in subparagraphs (A) 25
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and (B) of paragraph (3)) an immediate family 1


member of the individual serves as an officer of 2


a political party or as an officer, employee, or 3


paid consultant of a campaign committee of a 4


candidate for public office or of any political ac-5


tion committee (as determined in accordance 6


with the law of the State). 7


(C) The individual or (in the case of the 8


covered periods described in subparagraphs (A) 9


and (B) of paragraph (3)) an immediate family 10


member of the individual holds a position as a 11


registered lobbyist under the Lobbying Disclo-12


sure Act of 1995 (2 U.S.C. 1601 et seq.) or an 13


equivalent State or local law. 14


(D) The individual or (in the case of the 15


covered periods described in subparagraphs (A) 16


and (B) of paragraph (3)) an immediate family 17


member of the individual is an employee of an 18


elected public official, a contractor with the gov-19


ernment of the State, or a donor to the cam-20


paign of any candidate for public office or to 21


any political action committee (other than a 22


donor who, during any of such covered periods, 23


gives an aggregate amount of $1,000 or less to 24
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the campaigns of all candidates for all public 1


offices and to all political action committees). 2


(E) The individual paid a civil money pen-3


alty or criminal fine, or was sentenced to a 4


term of imprisonment, for violating any provi-5


sion of the Federal Election Campaign Act of 6


1971 (52 U.S.C. 30101 et seq.). 7


(F) The individual or (in the case of the 8


covered periods described in subparagraphs (A) 9


and (B) of paragraph (3)) an immediate family 10


member of the individual is an agent of a for-11


eign principal under the Foreign Agents Reg-12


istration Act of 1938, as amended (22 U.S.C. 13


611 et seq.). 14


(3) COVERED PERIODS DESCRIBED.—In this 15


subsection, the term ‘‘covered period’’ means, with 16


respect to the appointment of an individual to the 17


commission, any of the following: 18


(A) The 10-year period ending on the date 19


of the individual’s appointment. 20


(B) The period beginning on the date of 21


the individual’s appointment and ending on Au-22


gust 14 of the next year ending in the numeral 23


one. 24
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(C) The 10-year period beginning on the 1


day after the last day of the period described in 2


subparagraph (B). 3


(4) IMMEDIATE FAMILY MEMBER DEFINED.—In 4


this subsection, the term ‘‘immediate family mem-5


ber’’ means, with respect to an individual, a father, 6


stepfather, mother, stepmother, son, stepson, daugh-7


ter, stepdaughter, brother, stepbrother, sister, step-8


sister, husband, wife, father-in-law, or mother-in- 9


law. 10


(b) DEVELOPMENT AND SUBMISSION OF SELECTION 11


POOL.— 12


(1) IN GENERAL.—Not later than June 15 of 13


each year ending in the numeral zero, the non-14


partisan agency established or designated by a State 15


under section 2414(a) shall develop and submit to 16


the Select Committee on Redistricting for the State 17


established under section 2414(b) a selection pool of 18


36 individuals who are eligible to serve as members 19


of the independent redistricting commission of the 20


State under this subtitle, consisting of individuals in 21


the following categories: 22


(A) A majority category, consisting of 12 23


individuals who are affiliated with the political 24


party whose candidate received the most votes 25
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in the most recent statewide election for Fed-1


eral office held in the State. 2


(B) A minority category, consisting of 12 3


individuals who are affiliated with the political 4


party whose candidate received the second most 5


votes in the most recent statewide election for 6


Federal office held in the State. 7


(C) An independent category, consisting of 8


12 individuals who are not affiliated with either 9


of the political parties described in subpara-10


graph (A) or subparagraph (B). 11


(2) FACTORS TAKEN INTO ACCOUNT IN DEVEL-12


OPING POOL.—In selecting individuals for the selec-13


tion pool under this subsection, the nonpartisan 14


agency shall— 15


(A) ensure that the pool is representative 16


of the demographic groups (including racial, 17


ethnic, economic, and gender) and geographic 18


regions of the State, and includes applicants 19


who would allow racial, ethnic, and language 20


minorities protected under the Voting Rights 21


Act of 1965 a meaningful opportunity to par-22


ticipate in the development of the State’s redis-23


tricting plan; and 24
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(B) take into consideration the analytical 1


skills of the individuals selected in relevant 2


fields (including mapping, data management, 3


law, community outreach, demography, and the 4


geography of the State) and their ability to 5


work on an impartial basis. 6


(3) INTERVIEWS OF APPLICANTS.—To assist 7


the nonpartisan agency in developing the selection 8


pool under this subsection, the nonpartisan agency 9


shall conduct interviews of applicants under oath. If 10


an individual is included in a selection pool devel-11


oped under this section, all of the interviews of the 12


individual shall be transcribed and the transcriptions 13


made available on the nonpartisan agency’s website 14


contemporaneously with release of the report under 15


paragraph (6). 16


(4) DETERMINATION OF POLITICAL PARTY AF-17


FILIATION OF INDIVIDUALS IN SELECTION POOL.— 18


For purposes of this section, an individual shall be 19


considered to be affiliated with a political party only 20


if the nonpartisan agency is able to verify (to the 21


greatest extent possible) the information the indi-22


vidual provides in the application submitted under 23


subsection (a)(1)(D), including by considering addi-24


tional information provided by other persons with 25
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knowledge of the individual’s history of political ac-1


tivity. 2


(5) ENCOURAGING RESIDENTS TO APPLY FOR 3


INCLUSION IN POOL.—The nonpartisan agency shall 4


take such steps as may be necessary to ensure that 5


residents of the State across various geographic re-6


gions and demographic groups are aware of the op-7


portunity to serve on the independent redistricting 8


commission, including publicizing the role of the 9


panel and using newspapers, broadcast media, and 10


online sources, including ethnic media, to encourage 11


individuals to apply for inclusion in the selection 12


pool developed under this subsection. 13


(6) REPORT ON ESTABLISHMENT OF SELEC-14


TION POOL.—At the time the nonpartisan agency 15


submits the selection pool to the Select Committee 16


on Redistricting under paragraph (1), it shall pub-17


lish and post on the agency’s public website a report 18


describing the process by which the pool was devel-19


oped, and shall include in the report a description of 20


how the individuals in the pool meet the eligibility 21


criteria of subsection (a) and of how the pool reflects 22


the factors the agency is required to take into con-23


sideration under paragraph (2). 24
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(7) PUBLIC COMMENT ON SELECTION POOL.— 1


During the 14-day period which begins on the date 2


the nonpartisan agency publishes the report under 3


paragraph (6), the agency shall accept comments 4


from the public on the individuals included in the se-5


lection pool. The agency shall post all such com-6


ments contemporaneously on the nonpartisan agen-7


cy’s website and shall transmit them to the Select 8


Committee on Redistricting immediately upon the 9


expiration of such period. 10


(8) ACTION BY SELECT COMMITTEE.— 11


(A) IN GENERAL.—Not earlier than 15 12


days and not later than 21 days after receiving 13


the selection pool from the nonpartisan agency 14


under paragraph (1), the Select Committee on 15


Redistricting shall, by majority vote— 16


(i) approve the pool as submitted by 17


the nonpartisan agency, in which case the 18


pool shall be considered the approved selec-19


tion pool for purposes of section 20


2411(a)(1); or 21


(ii) reject the pool, in which case the 22


nonpartisan agency shall develop and sub-23


mit a replacement selection pool in accord-24


ance with subsection (c). 25
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(B) INACTION DEEMED REJECTION.—If 1


the Select Committee on Redistricting fails to 2


approve or reject the pool within the deadline 3


set forth in subparagraph (A), the Select Com-4


mittee shall be deemed to have rejected the pool 5


for purposes of such subparagraph. 6


(c) DEVELOPMENT OF REPLACEMENT SELECTION 7


POOL.— 8


(1) IN GENERAL.—If the Select Committee on 9


Redistricting rejects the selection pool submitted by 10


the nonpartisan agency under subsection (b), not 11


later than 14 days after the rejection, the non-12


partisan agency shall develop and submit to the Se-13


lect Committee a replacement selection pool, under 14


the same terms and conditions that applied to the 15


development and submission of the selection pool 16


under paragraphs (1) through (7) of subsection (b). 17


The replacement pool submitted under this para-18


graph may include individuals who were included in 19


the rejected selection pool submitted under sub-20


section (b), so long as at least one of the individuals 21


in the replacement pool was not included in such re-22


jected pool. 23


(2) ACTION BY SELECT COMMITTEE.— 24
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(A) IN GENERAL.—Not later than 21 days 1


after receiving the replacement selection pool 2


from the nonpartisan agency under paragraph 3


(1), the Select Committee on Redistricting 4


shall, by majority vote— 5


(i) approve the pool as submitted by 6


the nonpartisan agency, in which case the 7


pool shall be considered the approved selec-8


tion pool for purposes of section 9


2411(a)(1); or 10


(ii) reject the pool, in which case the 11


nonpartisan agency shall develop and sub-12


mit a second replacement selection pool in 13


accordance with subsection (d). 14


(B) INACTION DEEMED REJECTION.—If 15


the Select Committee on Redistricting fails to 16


approve or reject the pool within the deadline 17


set forth in subparagraph (A), the Select Com-18


mittee shall be deemed to have rejected the pool 19


for purposes of such subparagraph. 20


(d) DEVELOPMENT OF SECOND REPLACEMENT SE-21


LECTION POOL.— 22


(1) IN GENERAL.—If the Select Committee on 23


Redistricting rejects the replacement selection pool 24


submitted by the nonpartisan agency under sub-25
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section (c), not later than 14 days after the rejec-1


tion, the nonpartisan agency shall develop and sub-2


mit to the Select Committee a second replacement 3


selection pool, under the same terms and conditions 4


that applied to the development and submission of 5


the selection pool under paragraphs (1) through (7) 6


of subsection (b). The second replacement selection 7


pool submitted under this paragraph may include in-8


dividuals who were included in the rejected selection 9


pool submitted under subsection (b) or the rejected 10


replacement selection pool submitted under sub-11


section (c), so long as at least one of the individuals 12


in the replacement pool was not included in either 13


such rejected pool. 14


(2) ACTION BY SELECT COMMITTEE.— 15


(A) IN GENERAL.—Not earlier than 15 16


days and not later than 14 days after receiving 17


the second replacement selection pool from the 18


nonpartisan agency under paragraph (1), the 19


Select Committee on Redistricting shall, by ma-20


jority vote— 21


(i) approve the pool as submitted by 22


the nonpartisan agency, in which case the 23


pool shall be considered the approved selec-24
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tion pool for purposes of section 1


2411(a)(1); or 2


(ii) reject the pool. 3


(B) INACTION DEEMED REJECTION.—If 4


the Select Committee on Redistricting fails to 5


approve or reject the pool within the deadline 6


set forth in subparagraph (A), the Select Com-7


mittee shall be deemed to have rejected the pool 8


for purposes of such subparagraph. 9


(C) EFFECT OF REJECTION.—If the Select 10


Committee on Redistricting rejects the second 11


replacement pool from the nonpartisan agency 12


under paragraph (1), the redistricting plan for 13


the State shall be developed and enacted in ac-14


cordance with part 3. 15


SEC. 2413. PUBLIC NOTICE AND INPUT. 16


(a) PUBLIC NOTICE AND INPUT.— 17


(1) USE OF OPEN AND TRANSPARENT PROC-18


ESS.—The independent redistricting commission of a 19


State shall hold each of its meetings in public, shall 20


solicit and take into consideration comments from 21


the public, including proposed maps, throughout the 22


process of developing the redistricting plan for the 23


State, and shall carry out its duties in an open and 24


transparent manner which provides for the widest 25
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public dissemination reasonably possible of its pro-1


posed and final redistricting plans. 2


(2) WEBSITE.— 3


(A) FEATURES.—The commission shall 4


maintain a public Internet site which is not af-5


filiated with or maintained by the office of any 6


elected official and which includes the following 7


features: 8


(i) General information on the com-9


mission, its role in the redistricting proc-10


ess, and its members, including contact in-11


formation. 12


(ii) An updated schedule of commis-13


sion hearings and activities, including 14


deadlines for the submission of comments. 15


(iii) All draft redistricting plans devel-16


oped by the commission under subsection 17


(b) and the final redistricting plan devel-18


oped under subsection (c), including the 19


accompanying written evaluation under 20


subsection (d). 21


(iv) All comments received from the 22


public on the commission’s activities, in-23


cluding any proposed maps submitted 24


under paragraph (1). 25
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(v) Live streaming of commission 1


hearings and an archive of previous meet-2


ings, including any documents considered 3


at any such meeting, which the commission 4


shall post not later than 24 hours after the 5


conclusion of the meeting. 6


(vi) Access in an easily useable format 7


to the demographic and other data used by 8


the commission to develop and analyze the 9


proposed redistricting plans, together with 10


access to any software used to draw maps 11


of proposed districts and to any reports 12


analyzing and evaluating any such maps. 13


(vii) A method by which members of 14


the public may submit comments and pro-15


posed maps directly to the commission. 16


(viii) All records of the commission, 17


including all communications to or from 18


members, employees, and contractors re-19


garding the work of the commission. 20


(ix) A list of all contractors receiving 21


payment from the commission, together 22


with the annual disclosures submitted by 23


the contractors under section 2411(c)(3). 24
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(x) A list of the names of all individ-1


uals who submitted applications to serve 2


on the commission, together with the appli-3


cations submitted by individuals included 4


in any selection pool, except that the com-5


mission may redact from such applications 6


any financial or other personally sensitive 7


information. 8


(B) SEARCHABLE FORMAT.—The commis-9


sion shall ensure that all information posted 10


and maintained on the site under this para-11


graph, including information and proposed 12


maps submitted by the public, shall be main-13


tained in an easily searchable format. 14


(C) DEADLINE.—The commission shall en-15


sure that the public internet site under this 16


paragraph is operational (in at least a prelimi-17


nary format) not later than January 1 of the 18


year ending in the numeral one. 19


(3) PUBLIC COMMENT PERIOD.—The commis-20


sion shall solicit, accept, and consider comments 21


from the public with respect to its duties, activities, 22


and procedures at any time during the period— 23


(A) which begins on January 1 of the year 24


ending in the numeral one; and 25
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(B) which ends 7 days before the date of 1


the meeting at which the commission shall vote 2


on approving the final redistricting plan for en-3


actment into law under subsection (c)(2). 4


(4) MEETINGS AND HEARINGS IN VARIOUS GEO-5


GRAPHIC LOCATIONS.—To the greatest extent prac-6


ticable, the commission shall hold its meetings and 7


hearings in various geographic regions and locations 8


throughout the State. 9


(5) MULTIPLE LANGUAGE REQUIREMENTS FOR 10


ALL NOTICES.—The commission shall make each no-11


tice which is required to be posted and published 12


under this section available in any language in which 13


the State (or any jurisdiction in the State) is re-14


quired to provide election materials under section 15


203 of the Voting Rights Act of 1965. 16


(b) DEVELOPMENT AND PUBLICATION OF PRELIMI-17


NARY REDISTRICTING PLAN.— 18


(1) IN GENERAL.—Prior to developing and pub-19


lishing a final redistricting plan under subsection 20


(c), the independent redistricting commission of a 21


State shall develop and publish a preliminary redis-22


tricting plan. 23


(2) MINIMUM PUBLIC HEARINGS AND OPPOR-24


TUNITY FOR COMMENT PRIOR TO DEVELOPMENT.— 25
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(A) 3 HEARINGS REQUIRED.—Prior to de-1


veloping a preliminary redistricting plan under 2


this subsection, the commission shall hold not 3


fewer than 3 public hearings at which members 4


of the public may provide input and comments 5


regarding the potential contents of redistricting 6


plans for the State and the process by which 7


the commission will develop the preliminary 8


plan under this subsection. 9


(B) MINIMUM PERIOD FOR NOTICE PRIOR 10


TO HEARINGS.—Not fewer than 14 days prior 11


to the date of each hearing held under this 12


paragraph, the commission shall post notices of 13


the hearing in on the website maintained under 14


subsection (a)(2), and shall provide for the pub-15


lication of such notices in newspapers of general 16


circulation throughout the State. Each such no-17


tice shall specify the date, time, and location of 18


the hearing. 19


(C) SUBMISSION OF PLANS AND MAPS BY 20


MEMBERS OF THE PUBLIC.—Any member of 21


the public may submit maps or portions of 22


maps for consideration by the commission. As 23


provided under subsection (a)(2)(A), any such 24
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map shall be made publicly available on the 1


commission’s website and open to comment. 2


(3) PUBLICATION OF PRELIMINARY PLAN.— 3


(A) IN GENERAL.—The commission shall 4


post the preliminary redistricting plan devel-5


oped under this subsection, together with a re-6


port that includes the commission’s responses 7


to any public comments received under sub-8


section (a)(3), on the website maintained under 9


subsection (a)(2), and shall provide for the pub-10


lication of each such plan in newspapers of gen-11


eral circulation throughout the State. 12


(B) MINIMUM PERIOD FOR NOTICE PRIOR 13


TO PUBLICATION.—Not fewer than 14 days 14


prior to the date on which the commission posts 15


and publishes the preliminary plan under this 16


paragraph, the commission shall notify the pub-17


lic through the website maintained under sub-18


section (a)(2), as well as through publication of 19


notice in newspapers of general circulation 20


throughout the State, of the pending publica-21


tion of the plan. 22


(4) MINIMUM POST-PUBLICATION PERIOD FOR 23


PUBLIC COMMENT.—The commission shall accept 24


and consider comments from the public (including 25
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through the website maintained under subsection 1


(a)(2)) with respect to the preliminary redistricting 2


plan published under paragraph (3), including pro-3


posed revisions to maps, for not fewer than 30 days 4


after the date on which the plan is published. 5


(5) POST-PUBLICATION HEARINGS.— 6


(A) 3 HEARINGS REQUIRED.—After post-7


ing and publishing the preliminary redistricting 8


plan under paragraph (3), the commission shall 9


hold not fewer than 3 public hearings in dif-10


ferent geographic areas of the State at which 11


members of the public may provide input and 12


comments regarding the preliminary plan. 13


(B) MINIMUM PERIOD FOR NOTICE PRIOR 14


TO HEARINGS.—Not fewer than 14 days prior 15


to the date of each hearing held under this 16


paragraph, the commission shall post notices of 17


the hearing in on the website maintained under 18


subsection (a)(2), and shall provide for the pub-19


lication of such notices in newspapers of general 20


circulation throughout the State. Each such no-21


tice shall specify the date, time, and location of 22


the hearing. 23


(6) PERMITTING MULTIPLE PRELIMINARY 24


PLANS.—At the option of the commission, after de-25
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veloping and publishing the preliminary redistricting 1


plan under this subsection, the commission may de-2


velop and publish subsequent preliminary redis-3


tricting plans, so long as the process for the develop-4


ment and publication of each such subsequent plan 5


meets the requirements set forth in this subsection 6


for the development and publication of the first pre-7


liminary redistricting plan. 8


(c) PROCESS FOR ENACTMENT OF FINAL REDIS-9


TRICTING PLAN.— 10


(1) IN GENERAL.—After taking into consider-11


ation comments from the public on any preliminary 12


redistricting plan developed and published under 13


subsection (b), the independent redistricting commis-14


sion of a State shall develop and publish a final re-15


districting plan for the State. 16


(2) MEETING; FINAL VOTE.—Not later than the 17


deadline specified in subsection (e), the commission 18


shall hold a public hearing at which the members of 19


the commission shall vote on approving the final 20


plan for enactment into law. 21


(3) PUBLICATION OF PLAN AND ACCOMPANYING 22


MATERIALS.—Not fewer than 14 days before the 23


date of the meeting under paragraph (2), the com-24


mission shall provide the following information to 25







362 


•HR 1 EH


the public through the website maintained under 1


subsection (a)(2), as well as through newspapers of 2


general circulation throughout the State: 3


(A) The final redistricting plan, including 4


all relevant maps. 5


(B) A report by the commission to accom-6


pany the plan which provides the background 7


for the plan and the commission’s reasons for 8


selecting the plan as the final redistricting plan, 9


including responses to the public comments re-10


ceived on any preliminary redistricting plan de-11


veloped and published under subsection (b). 12


(C) Any dissenting or additional views with 13


respect to the plan of individual members of the 14


commission. 15


(4) ENACTMENT.—Subject to paragraph (5), 16


the final redistricting plan developed and published 17


under this subsection shall be deemed to be enacted 18


into law upon the expiration of the 45-day period 19


which begins on the date on which— 20


(A) such final plan is approved by a major-21


ity of the whole membership of the commission; 22


and 23


(B) at least one member of the commission 24


appointed from each of the categories of the ap-25
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proved selection pool described in section 1


2412(b)(1) approves such final plan. 2


(5) REVIEW BY DEPARTMENT OF JUSTICE.— 3


(A) REQUIRING SUBMISSION OF PLAN FOR 4


REVIEW.—The final redistricting plan shall not 5


be deemed to be enacted into law unless the 6


State submits the plan to the Department of 7


Justice for an administrative review to deter-8


mine if the plan is in compliance with the cri-9


teria described in subparagraphs (B) and (C) of 10


section 2413(a)(1). 11


(B) TERMINATION OF REVIEW.—The De-12


partment of Justice shall terminate any admin-13


istrative review under subparagraph (A) if, dur-14


ing the 45-day period which begins on the date 15


the plan is enacted into law, an action is filed 16


in a United States district court alleging that 17


the plan is not in compliance with the criteria 18


described in subparagraphs (B) and (C) of sec-19


tion 2413(a)(1). 20


(d) WRITTEN EVALUATION OF PLAN AGAINST EX-21


TERNAL METRICS.—The independent redistricting com-22


mission shall include with each redistricting plan devel-23


oped and published under this section a written evaluation 24


that measures each such plan against external metrics 25
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which cover the criteria set forth in section 2403(a), in-1


cluding the impact of the plan on the ability of commu-2


nities of color to elect candidates of choice, measures of 3


partisan fairness using multiple accepted methodologies, 4


and the degree to which the plan preserves or divides com-5


munities of interest. 6


(e) TIMING.—The independent redistricting commis-7


sion of a State may begin its work on the redistricting 8


plan of the State upon receipt of relevant population infor-9


mation from the Bureau of the Census, and shall approve 10


a final redistricting plan for the State in each year ending 11


in the numeral one not later than 8 months after the date 12


on which the State receives the State apportionment notice 13


or October 1, whichever occurs later. 14


SEC. 2414. ESTABLISHMENT OF RELATED ENTITIES. 15


(a) ESTABLISHMENT OR DESIGNATION OF NON-16


PARTISAN AGENCY OF STATE LEGISLATURE.— 17


(1) IN GENERAL.—Each State shall establish a 18


nonpartisan agency in the legislative branch of the 19


State government to appoint the members of the 20


independent redistricting commission for the State 21


in accordance with section 2411. 22


(2) NONPARTISANSHIP DESCRIBED.—For pur-23


poses of this subsection, an agency shall be consid-24


ered to be nonpartisan if under law the agency— 25
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(A) is required to provide services on a 1


nonpartisan basis; 2


(B) is required to maintain impartiality; 3


and 4


(C) is prohibited from advocating for the 5


adoption or rejection of any legislative proposal. 6


(3) TRAINING OF MEMBERS APPOINTED TO 7


COMMISSION.—Not later than January 15 of a year 8


ending in the numeral one, the nonpartisan agency 9


established or designated under this subsection shall 10


provide the members of the independent redistricting 11


commission with initial training on their obligations 12


as members of the commission, including obligations 13


under the Voting Rights Act of 1965 and other ap-14


plicable laws. 15


(4) REGULATIONS.—The nonpartisan agency 16


established or designated under this subsection shall 17


adopt and publish regulations, after notice and op-18


portunity for comment, establishing the procedures 19


that the agency will follow in fulfilling its duties 20


under this subtitle, including the procedures to be 21


used in vetting the qualifications and political affili-22


ation of applicants and in creating the selection 23


pools, the randomized process to be used in selecting 24


the initial members of the independent redistricting 25
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commission, and the rules that the agency will apply 1


to ensure that the agency carries out its duties 2


under this subtitle in a maximally transparent, pub-3


licly accessible, and impartial manner. 4


(5) DESIGNATION OF EXISTING AGENCY.—At 5


its option, a State may designate an existing agency 6


in the legislative branch of its government to appoint 7


the members of the independent redistricting com-8


mission plan for the State under this subtitle, so 9


long as the agency meets the requirements for non-10


partisanship under this subsection. 11


(6) TERMINATION OF AGENCY SPECIFICALLY 12


ESTABLISHED FOR REDISTRICTING.—If a State does 13


not designate an existing agency under paragraph 14


(5) but instead establishes a new agency to serve as 15


the nonpartisan agency under this section, the new 16


agency shall terminate upon the enactment into law 17


of the redistricting plan for the State. 18


(7) PRESERVATION OF RECORDS.—The State 19


shall ensure that the records of the nonpartisan 20


agency are retained in the appropriate State archive 21


in such manner as may be necessary to enable the 22


State to respond to any civil action brought with re-23


spect to congressional redistricting in the State. 24
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(8) DEADLINE.—The State shall meet the re-1


quirements of this subsection not later than each 2


October 15 of a year ending in the numeral nine. 3


(b) ESTABLISHMENT OF SELECT COMMITTEE ON RE-4


DISTRICTING.— 5


(1) IN GENERAL.—Each State shall appoint a 6


Select Committee on Redistricting to approve or dis-7


approve a selection pool developed by the inde-8


pendent redistricting commission for the State under 9


section 2412. 10


(2) APPOINTMENT.—The Select Committee on 11


Redistricting for a State under this subsection shall 12


consist of the following members: 13


(A) One member of the upper house of the 14


State legislature, who shall be appointed by the 15


leader of the party with the greatest number of 16


seats in the upper house. 17


(B) One member of the upper house of the 18


State legislature, who shall be appointed by the 19


leader of the party with the second greatest 20


number of seats in the upper house. 21


(C) One member of the lower house of the 22


State legislature, who shall be appointed by the 23


leader of the party with the greatest number of 24


seats in the lower house. 25
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(D) One member of the lower house of the 1


State legislature, who shall be appointed by the 2


leader of the party with the second greatest 3


number of seats in the lower house. 4


(3) SPECIAL RULE FOR STATES WITH UNICAM-5


ERAL LEGISLATURE.—In the case of a State with a 6


unicameral legislature, the Select Committee on Re-7


districting for the State under this subsection shall 8


consist of the following members: 9


(A) Two members of the State legislature 10


appointed by the chair of the political party of 11


the State whose candidate received the highest 12


percentage of votes in the most recent statewide 13


election for Federal office held in the State. 14


(B) Two members of the State legislature 15


appointed by the chair of the political party 16


whose candidate received the second highest 17


percentage of votes in the most recent statewide 18


election for Federal office held in the State. 19


(4) DEADLINE.—The State shall meet the re-20


quirements of this subsection not later than each 21


January 15 of a year ending in the numeral zero. 22


(5) RULE OF CONSTRUCTION.—Nothing in this 23


subsection may be construed to prohibit the leader 24
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of any political party in a legislature from appoint-1


ment to the Select Committee on Redistricting. 2


SEC. 2415. REPORT ON DIVERSITY OF MEMBERSHIPS OF 3


INDEPENDENT REDISTRICTING COMMIS-4


SIONS. 5


Not later than May 15 of a year ending in the nu-6


meral one, the Comptroller General of the United States 7


shall submit to Congress a report on the extent to which 8


the memberships of independent redistricting commissions 9


for States established under this part with respect to the 10


immediately preceding year ending in the numeral zero 11


meet the diversity requirements as provided for in sections 12


2411(a)(2)(B) and 2412(b)(2). 13


PART 3—ROLE OF COURTS IN DEVELOPMENT OF 14


REDISTRICTING PLANS 15


SEC. 2421. ENACTMENT OF PLAN DEVELOPED BY 3-JUDGE 16


COURT. 17


(a) DEVELOPMENT OF PLAN.—If any of the trig-18


gering events described in subsection (f) occur with re-19


spect to a State— 20


(1) not later than December 15 of the year in 21


which the triggering event occurs, the United States 22


district court for the applicable venue, acting 23


through a 3-judge Court convened pursuant to sec-24


tion 2284 of title 28, United States Code, shall de-25
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velop and publish the congressional redistricting 1


plan for the State; and 2


(2) the final plan developed and published by 3


the Court under this section shall be deemed to be 4


enacted on the date on which the Court publishes 5


the final plan, as described in subsection (d). 6


(b) APPLICABLE VENUE DESCRIBED.—For purposes 7


of this section, the ‘‘applicable venue’’ with respect to a 8


State is the District of Columbia or the judicial district 9


in which the capital of the State is located, as selected 10


by the first party to file with the court sufficient evidence 11


of the occurrence of a triggering event described in sub-12


section (f). 13


(c) PROCEDURES FOR DEVELOPMENT OF PLAN.— 14


(1) CRITERIA.—In developing a redistricting 15


plan for a State under this section, the Court shall 16


adhere to the same terms and conditions that ap-17


plied (or that would have applied, as the case may 18


be) to the development of a plan by the independent 19


redistricting commission of the State under section 20


2403. 21


(2) ACCESS TO INFORMATION AND RECORDS OF 22


COMMISSION.—The Court shall have access to any 23


information, data, software, or other records and 24


material that was used (or that would have been 25
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used, as the case may be) by the independent redis-1


tricting commission of the State in carrying out its 2


duties under this subtitle. 3


(3) HEARING; PUBLIC PARTICIPATION.—In de-4


veloping a redistricting plan for a State, the Court 5


shall— 6


(A) hold one or more evidentiary hearings 7


at which interested members of the public may 8


appear and be heard and present testimony, in-9


cluding expert testimony, in accordance with 10


the rules of the Court; and 11


(B) consider other submissions and com-12


ments by the public, including proposals for re-13


districting plans to cover the entire State or 14


any portion of the State. 15


(4) USE OF SPECIAL MASTER.—To assist in the 16


development and publication of a redistricting plan 17


for a State under this section, the Court may ap-18


point a special master to make recommendations to 19


the Court on possible plans for the State. 20


(d) PUBLICATION OF PLAN.— 21


(1) PUBLIC AVAILABILITY OF INITIAL PLAN.— 22


Upon completing the development of one or more 23


initial redistricting plans, the Court shall make the 24


plans available to the public at no cost, and shall 25
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also make available the underlying data used by the 1


Court to develop the plans and a written evaluation 2


of the plans against external metrics (as described in 3


section 2413(d)). 4


(2) PUBLICATION OF FINAL PLAN.—At any 5


time after the expiration of the 14-day period which 6


begins on the date the Court makes the plans avail-7


able to the public under paragraph (1), and taking 8


into consideration any submissions and comments by 9


the public which are received during such period, the 10


Court shall develop and publish the final redis-11


tricting plan for the State. 12


(e) USE OF INTERIM PLAN.—In the event that the 13


Court is not able to develop and publish a final redis-14


tricting plan for the State with sufficient time for an up-15


coming election to proceed, the Court may develop and 16


publish an interim redistricting plan which shall serve as 17


the redistricting plan for the State until the Court devel-18


ops and publishes a final plan in accordance with this sec-19


tion. Nothing in this subsection may be construed to limit 20


or otherwise affect the authority or discretion of the Court 21


to develop and publish the final redistricting plan, includ-22


ing but not limited to the discretion to make any changes 23


the Court deems necessary to an interim redistricting 24


plan. 25
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(f) TRIGGERING EVENTS DESCRIBED.—The ‘‘trig-1


gering events’’ described in this subsection are as follows: 2


(1) The failure of the State to establish or des-3


ignate a nonpartisan agency of the State legislature 4


under section 2414(a) prior to the expiration of the 5


deadline set forth in section 2414(a)(5). 6


(2) The failure of the State to appoint a Select 7


Committee on Redistricting under section 2414(b) 8


prior to the expiration of the deadline set forth in 9


section 2414(b)(4). 10


(3) The failure of the Select Committee on Re-11


districting to approve any selection pool under sec-12


tion 2412 prior to the expiration of the deadline set 13


forth for the approval of the second replacement se-14


lection pool in section 2412(d)(2). 15


(4) The failure of the independent redistricting 16


commission of the State to approve a final redis-17


tricting plan for the State prior to the expiration of 18


the deadline set forth in section 2413(e). 19


SEC. 2422. SPECIAL RULE FOR REDISTRICTING CON-20


DUCTED UNDER ORDER OF FEDERAL COURT. 21


If a Federal court requires a State to conduct redis-22


tricting subsequent to an apportionment of Representa-23


tives in the State in order to comply with the Constitution 24


or to enforce the Voting Rights Act of 1965, section 2413 25
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shall apply with respect to the redistricting, except that 1


the court may revise any of the deadlines set forth in such 2


section if the court determines that a revision is appro-3


priate in order to provide for a timely enactment of a new 4


redistricting plan for the State. 5


PART 4—ADMINISTRATIVE AND MISCELLANEOUS 6


PROVISIONS 7


SEC. 2431. PAYMENTS TO STATES FOR CARRYING OUT RE-8


DISTRICTING. 9


(a) AUTHORIZATION OF PAYMENTS.—Subject to sub-10


section (d), not later than 30 days after a State receives 11


a State apportionment notice, the Election Assistance 12


Commission shall, subject to the availability of appropria-13


tions provided pursuant to subsection (e), make a payment 14


to the State in an amount equal to the product of— 15


(1) the number of Representatives to which the 16


State is entitled, as provided under the notice; and 17


(2) $150,000. 18


(b) USE OF FUNDS.—A State shall use the payment 19


made under this section to establish and operate the 20


State’s independent redistricting commission, to imple-21


ment the State redistricting plan, and to otherwise carry 22


out congressional redistricting in the State. 23


(c) NO PAYMENT TO STATES WITH SINGLE MEM-24


BER.—The Election Assistance Commission shall not 25
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make a payment under this section to any State which 1


is not entitled to more than one Representative under its 2


State apportionment notice. 3


(d) REQUIRING SUBMISSION OF SELECTION POOL AS 4


CONDITION OF PAYMENT.— 5


(1) REQUIREMENT.—Except as provided in 6


paragraph (2) and paragraph (3), the Election As-7


sistance Commission may not make a payment to a 8


State under this section until the State certifies to 9


the Commission that the nonpartisan agency estab-10


lished or designated by a State under section 11


2414(a) has, in accordance with section 2412(b)(1), 12


submitted a selection pool to the Select Committee 13


on Redistricting for the State established under sec-14


tion 2414(b). 15


(2) EXCEPTION FOR STATES WITH EXISTING 16


COMMISSIONS.—In the case of a State which, pursu-17


ant to section 2401(c), is exempt from the require-18


ments of section 2401(a), the Commission may not 19


make a payment to the State under this section until 20


the State certifies to the Commission that its redis-21


tricting commission meets the requirements of sec-22


tion 2401(c). 23


(3) EXCEPTION FOR STATE OF IOWA.—In the 24


case of the State of Iowa, the Commission may not 25
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make a payment to the State under this section until 1


the State certifies to the Commission that it will 2


carry out congressional redistricting pursuant to the 3


State’s apportionment notice in accordance with a 4


plan developed by the Iowa Legislative Services 5


Agency with the assistance of a Temporary Redis-6


tricting Advisory Commission, as provided under the 7


law described in section 2401(d). 8


(e) AUTHORIZATION OF APPROPRIATIONS.—There 9


are authorized to be appropriated such sums as may be 10


necessary for payments under this section. 11


SEC. 2432. CIVIL ENFORCEMENT. 12


(a) CIVIL ENFORCEMENT.— 13


(1) ACTIONS BY ATTORNEY GENERAL.—The At-14


torney General may bring a civil action in an appro-15


priate district court for such relief as may be appro-16


priate to carry out this subtitle. 17


(2) AVAILABILITY OF PRIVATE RIGHT OF AC-18


TION.—Any citizen of a State who is aggrieved by 19


the failure of the State to meet the requirements of 20


this subtitle may bring a civil action in the United 21


States district court for the applicable venue for 22


such relief as may be appropriate to remedy the fail-23


ure. For purposes of this section, the ‘‘applicable 24


venue’’ is the District of Columbia or the judicial 25
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district in which the capital of the State is located, 1


as selected by the person who brings the civil action. 2


(b) EXPEDITED CONSIDERATION.—In any action 3


brought forth under this section, the following rules shall 4


apply: 5


(1) The action shall be filed in the district court 6


of the United States for the District of Columbia or 7


for the judicial district in which the capital of the 8


State is located, as selected by the person bringing 9


the action. 10


(2) The action shall be heard by a 3-judge 11


court convened pursuant to section 2284 of title 28, 12


United States Code. 13


(3) The 3-judge court shall consolidate actions 14


brought for relief under subsection (b)(1) with re-15


spect to the same State redistricting plan. 16


(4) A copy of the complaint shall be delivered 17


promptly to the Clerk of the House of Representa-18


tives and the Secretary of the Senate. 19


(5) A final decision in the action shall be re-20


viewable only by appeal directly to the Supreme 21


Court of the United States. Such appeal shall be 22


taken by the filing of a notice of appeal within 10 23


days, and the filing of a jurisdictional statement 24


within 30 days, of the entry of the final decision. 25
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(6) It shall be the duty of the district court and 1


the Supreme Court of the United States to advance 2


on the docket and to expedite to the greatest pos-3


sible extent the disposition of the action and appeal. 4


(c) REMEDIES.— 5


(1) ADOPTION OF REPLACEMENT PLAN.— 6


(A) IN GENERAL.—If the district court in 7


an action under this section finds that the con-8


gressional redistricting plan of a State violates, 9


in whole or in part, the requirements of this 10


subtitle— 11


(i) the Court shall adopt a replace-12


ment congressional redistricting plan for 13


the State in accordance with the process 14


set forth in section 2421; or 15


(ii) if circumstances warrant and no 16


delay to an upcoming regularly scheduled 17


election for the House of Representatives 18


in the State would result, the district court 19


may allow a State to develop and propose 20


a remedial congressional redistricting plan 21


for consideration by the court, and such 22


remedial plan may be developed by the 23


State by adopting such appropriate 24
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changes to the State’s enacted plan as may 1


be ordered by the court. 2


(B) SPECIAL RULE IN CASE FINAL ADJU-3


DICATION NOT EXPECTED WITHIN 3 MONTHS 4


OF ELECTION.—If final adjudication of an ac-5


tion under this section is not reasonably ex-6


pected to be completed at least three months 7


prior to the next regularly scheduled election 8


for the House of Representatives in the State, 9


the district court shall, as the balance of equi-10


ties warrant— 11


(i) order development, adoption, and 12


use of an interim congressional redis-13


tricting plan in accordance with section 14


2421(e) to address any claims under this 15


title for which a party seeking relief has 16


demonstrated a substantial likelihood of 17


success; or 18


(ii) order adjustments to the timing of 19


primary elections for the House of Rep-20


resentatives, as needed, to allow sufficient 21


opportunity for adjudication of the matter 22


and adoption of a remedial or replacement 23


plan for use in the next regularly sched-24
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uled general elections for the House of 1


Representatives. 2


(2) NO INJUNCTIVE RELIEF PERMITTED.—Any 3


remedial or replacement congressional redistricting 4


plan ordered under this subsection shall not be sub-5


ject to temporary or preliminary injunctive relief 6


from any court unless the record establishes that a 7


writ of mandamus is warranted. 8


(3) NO STAY PENDING APPEAL.—Notwith-9


standing the appeal of an order finding that a con-10


gressional redistricting plan of a State violates, in 11


whole or in part, the requirements of this subtitle, 12


no stay shall issue which shall bar the development 13


or adoption of a replacement or remedial plan under 14


this subsection, as may be directed by the district 15


court, pending such appeal. 16


(d) ATTORNEY’S FEES.—In a civil action under this 17


section, the court may allow the prevailing party (other 18


than the United States) reasonable attorney fees, includ-19


ing litigation expenses, and costs. 20


(e) RELATION TO OTHER LAWS.— 21


(1) RIGHTS AND REMEDIES ADDITIONAL TO 22


OTHER RIGHTS AND REMEDIES.—The rights and 23


remedies established by this section are in addition 24


to all other rights and remedies provided by law, and 25
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neither the rights and remedies established by this 1


section nor any other provision of this subtitle shall 2


supersede, restrict, or limit the application of the 3


Voting Rights Act of 1965 (52 U.S.C. 10301 et 4


seq.). 5


(2) VOTING RIGHTS ACT OF 1965.—Nothing in 6


this subtitle authorizes or requires conduct that is 7


prohibited by the Voting Rights Act of 1965 (52 8


U.S.C. 10301 et seq.). 9


(f) LEGISLATIVE PRIVILEGE.—No person, legisla-10


ture, or State may claim legislative privilege under either 11


State or Federal law in a civil action brought under this 12


section or in any other legal challenge, under either State 13


or Federal law, to a redistricting plan enacted under this 14


subtitle. 15


SEC. 2433. STATE APPORTIONMENT NOTICE DEFINED. 16


In this subtitle, the ‘‘State apportionment notice’’ 17


means, with respect to a State, the notice sent to the State 18


from the Clerk of the House of Representatives under sec-19


tion 22(b) of the Act entitled ‘‘An Act to provide for the 20


fifteenth and subsequent decennial censuses and to pro-21


vide for an apportionment of Representatives in Con-22


gress’’, approved June 18, 1929 (2 U.S.C. 2a), of the 23


number of Representatives to which the State is entitled. 24
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SEC. 2434. NO EFFECT ON ELECTIONS FOR STATE AND 1


LOCAL OFFICE. 2


Nothing in this subtitle or in any amendment made 3


by this subtitle may be construed to affect the manner 4


in which a State carries out elections for State or local 5


office, including the process by which a State establishes 6


the districts used in such elections. 7


SEC. 2435. EFFECTIVE DATE. 8


This subtitle and the amendments made by this sub-9


title shall apply with respect to redistricting carried out 10


pursuant to the decennial census conducted during 2030 11


or any succeeding decennial census. 12


PART 5—REQUIREMENTS FOR REDISTRICTING 13


CARRIED OUT PURSUANT TO 2020 CENSUS 14


Subpart A—Application of Certain Requirements for 15


Redistricting Carried Out Pursuant to 2020 Census 16


SEC. 2441. APPLICATION OF CERTAIN REQUIREMENTS FOR 17


REDISTRICTING CARRIED OUT PURSUANT TO 18


2020 CENSUS. 19


Notwithstanding section 2435, parts 1, 3, and 4 of 20


this subtitle and the amendments made by such parts shall 21


apply with respect to congressional redistricting carried 22


out pursuant to the decennial census conducted during 23


2020 in the same manner as such parts and the amend-24


ments made by such parts apply with respect to redis-25
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tricting carried out pursuant to the decennial census con-1


ducted during 2030, except as follows: 2


(1) Except as provided in subsection (c) and 3


subsection (d) of section 2401, the redistricting shall 4


be conducted in accordance with— 5


(A) the redistricting plan developed and 6


enacted into law by the independent redis-7


tricting commission established in the State in 8


accordance with subpart B; or 9


(B) if a plan developed by such commission 10


is not enacted into law, the redistricting plan 11


developed and enacted into law by a 3-judge 12


court in accordance with section 2421. 13


(2) If any of the triggering events described in 14


section 2442 occur with respect to the State, the 15


United States district court for the applicable venue 16


shall develop and publish the redistricting plan for 17


the State, in accordance with section 2421, not later 18


than December 15, 2021. 19


(3) For purposes of section 2431(d)(1), the 20


Election Assistance Commission may not make a 21


payment to a State under such section until the 22


State certifies to the Commission that the non-23


partisan agency established or designated by a State 24


under section 2454(a) has, in accordance with sec-25
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tion 2452(b)(1), submitted a selection pool to the 1


Select Committee on Redistricting for the State es-2


tablished under section 2454(b). 3


SEC. 2442. TRIGGERING EVENTS. 4


For purposes of the redistricting carried out pursuant 5


to the decennial census conducted during 2020, the trig-6


gering events described in this section are as follows: 7


(1) The failure of the State to establish or des-8


ignate a nonpartisan agency under section 2454(a) 9


prior to the expiration of the deadline under section 10


2454(a)(6). 11


(2) The failure of the State to appoint a Select 12


Committee on Redistricting under section 2454(b) 13


prior to the expiration of the deadline under section 14


2454(b)(4). 15


(3) The failure of the Select Committee on Re-16


districting to approve a selection pool under section 17


2452(b) prior to the expiration of the deadline under 18


section 2452(b)(7). 19


(4) The failure of the independent redistricting 20


commission of the State to approve a final redis-21


tricting plan for the State under section 2453 prior 22


to the expiration of the deadline under section 23


2453(e). 24
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Subpart B—Independent Redistricting Commissions 1


for Redistricting Carried Out Pursuant to 2020 2


Census 3


SEC. 2451. USE OF INDEPENDENT REDISTRICTING COMMIS-4


SIONS FOR REDISTRICTING CARRIED OUT 5


PURSUANT TO 2020 CENSUS. 6


(a) APPOINTMENT OF MEMBERS.— 7


(1) IN GENERAL.—The nonpartisan agency es-8


tablished or designated by a State under section 9


2454(a) shall establish an independent redistricting 10


commission under this part for the State, which 11


shall consist of 15 members appointed by the agency 12


as follows: 13


(A) Not later than August 5, 2021, the 14


agency shall, at a public meeting held not ear-15


lier than 15 days after notice of the meeting 16


has been given to the public, first appoint 6 17


members as follows: 18


(i) The agency shall appoint 2 mem-19


bers on a random basis from the majority 20


category of the approved selection pool (as 21


described in section 2452(b)(1)(A)). 22


(ii) The agency shall appoint 2 mem-23


bers on a random basis from the minority 24


category of the approved selection pool (as 25


described in section 2452(b)(1)(B)). 26
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(iii) The agency shall appoint 2 mem-1


bers on a random basis from the inde-2


pendent category of the approved selection 3


pool (as described in section 4


2452(b)(1)(C)). 5


(B) Not later than August 15, 2021, the 6


members appointed by the agency under sub-7


paragraph (A) shall, at a public meeting held 8


not earlier than 15 days after notice of the 9


meeting has been given to the public, then ap-10


point 9 members as follows: 11


(i) The members shall appoint 3 mem-12


bers from the majority category of the ap-13


proved selection pool (as described in sec-14


tion 2452(b)(1)(A)). 15


(ii) The members shall appoint 3 16


members from the minority category of the 17


approved selection pool (as described in 18


section 2452(b)(1)(B)). 19


(iii) The members shall appoint 3 20


members from the independent category of 21


the approved selection pool (as described in 22


section 2452(b)(1)(C)). 23


(2) RULES FOR APPOINTMENT OF MEMBERS 24


APPOINTED BY FIRST MEMBERS.— 25
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(A) AFFIRMATIVE VOTE OF AT LEAST 4 1


MEMBERS.—The appointment of any of the 9 2


members of the independent redistricting com-3


mission who are appointed by the first members 4


of the commission pursuant to subparagraph 5


(B) of paragraph (1) shall require the affirma-6


tive vote of at least 4 of the members appointed 7


by the nonpartisan agency under subparagraph 8


(A) of paragraph (1), including at least one 9


member from each of the categories referred to 10


in such subparagraph. 11


(B) ENSURING DIVERSITY.—In appointing 12


the 9 members pursuant to subparagraph (B) 13


of paragraph (1), the first members of the inde-14


pendent redistricting commission shall ensure 15


that the membership is representative of the de-16


mographic groups (including racial, ethnic, eco-17


nomic, and gender) and geographic regions of 18


the State, and provides racial, ethnic, and lan-19


guage minorities protected under the Voting 20


Rights Act of 1965 with a meaningful oppor-21


tunity to participate in the development of the 22


State’s redistricting plan. 23


(3) REMOVAL.—A member of the independent 24


redistricting commission may be removed by a ma-25
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jority vote of the remaining members of the commis-1


sion if it is shown by a preponderance of the evi-2


dence that the member is not eligible to serve on the 3


commission under section 2452(a). 4


(b) PROCEDURES FOR CONDUCTING COMMISSION 5


BUSINESS.— 6


(1) REQUIRING MAJORITY APPROVAL FOR AC-7


TIONS.—The independent redistricting commission 8


of a State under this part may not publish and dis-9


seminate any draft or final redistricting plan, or 10


take any other action, without the approval of at 11


least— 12


(A) a majority of the whole membership of 13


the commission; and 14


(B) at least one member of the commission 15


appointed from each of the categories of the ap-16


proved selection pool described in section 17


2452(b)(1). 18


(2) QUORUM.—A majority of the members of 19


the commission shall constitute a quorum. 20


(c) STAFF; CONTRACTORS.— 21


(1) STAFF.—Under a public application process 22


in which all application materials are available for 23


public inspection, the independent redistricting com-24


mission of a State under this part shall appoint and 25
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set the pay of technical experts, legal counsel, con-1


sultants, and such other staff as it considers appro-2


priate, subject to State law. 3


(2) CONTRACTORS.—The independent redis-4


tricting commission of a State may enter into such 5


contracts with vendors as it considers appropriate, 6


subject to State law, except that any such contract 7


shall be valid only if approved by the vote of a ma-8


jority of the members of the commission, including 9


at least one member appointed from each of the cat-10


egories of the approved selection pool described in 11


section 2452(b)(1). 12


(3) GOAL OF IMPARTIALITY.—The commission 13


shall take such steps as it considers appropriate to 14


ensure that any staff appointed under this sub-15


section, and any vendor with whom the commission 16


enters into a contract under this subsection, will 17


work in an impartial manner. 18


(d) PRESERVATION OF RECORDS.—The State shall 19


ensure that the records of the independent redistricting 20


commission are retained in the appropriate State archive 21


in such manner as may be necessary to enable the State 22


to respond to any civil action brought with respect to con-23


gressional redistricting in the State. 24
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SEC. 2452. ESTABLISHMENT OF SELECTION POOL OF INDI-1


VIDUALS ELIGIBLE TO SERVE AS MEMBERS 2


OF COMMISSION. 3


(a) CRITERIA FOR ELIGIBILITY.— 4


(1) IN GENERAL.—An individual is eligible to 5


serve as a member of an independent redistricting 6


commission under this part if the individual meets 7


each of the following criteria: 8


(A) As of the date of appointment, the in-9


dividual is registered to vote in elections for 10


Federal office held in the State. 11


(B) During the 3-year period ending on 12


the date of the individual’s appointment, the in-13


dividual has been continuously registered to 14


vote with the same political party, or has not 15


been registered to vote with any political party. 16


(C) The individual submits to the non-17


partisan agency established or designated by a 18


State under section 2453, at such time and in 19


such form as the agency may require, an appli-20


cation for inclusion in the selection pool under 21


this section, and includes with the application a 22


written statement, with an attestation under 23


penalty of perjury, containing the following in-24


formation and assurances: 25







391 


•HR 1 EH


(i) The full current name and any 1


former names of, and the contact informa-2


tion for, the individual, including an elec-3


tronic mail address, the address of the in-4


dividual’s residence, mailing address, and 5


telephone numbers. 6


(ii) The individual’s race, ethnicity, 7


gender, age, date of birth, and household 8


income for the most recent taxable year. 9


(iii) The political party with which the 10


individual is affiliated, if any. 11


(iv) The reason or reasons the indi-12


vidual desires to serve on the independent 13


redistricting commission, the individual’s 14


qualifications, and information relevant to 15


the ability of the individual to be fair and 16


impartial, including, but not limited to— 17


(I) any involvement with, or fi-18


nancial support of, professional, so-19


cial, political, religious, or community 20


organizations or causes; 21


(II) the individual’s employment 22


and educational history. 23


(v) An assurance that the individual 24


shall commit to carrying out the individ-25
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ual’s duties under this subtitle in an hon-1


est, independent, and impartial fashion, 2


and to upholding public confidence in the 3


integrity of the redistricting process. 4


(vi) An assurance that, during such 5


covered period as the State may establish 6


with respect to any of the subparagraphs 7


of paragraph (2), the individual has not 8


taken and will not take any action which 9


would disqualify the individual from serv-10


ing as a member of the commission under 11


such paragraph. 12


(2) DISQUALIFICATIONS.—An individual is not 13


eligible to serve as a member of the commission if 14


any of the following applies with respect to such cov-15


ered period as the State may establish: 16


(A) The individual or an immediate family 17


member of the individual holds public office or 18


is a candidate for election for public office. 19


(B) The individual or an immediate family 20


member of the individual serves as an officer of 21


a political party or as an officer, employee, or 22


paid consultant of a campaign committee of a 23


candidate for public office or of any political ac-24
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tion committee (as determined in accordance 1


with the law of the State). 2


(C) The individual or an immediate family 3


member of the individual holds a position as a 4


registered lobbyist under the Lobbying Disclo-5


sure Act of 1995 (2 U.S.C. 1601 et seq.) or an 6


equivalent State or local law. 7


(D) The individual or an immediate family 8


member of the individual is an employee of an 9


elected public official, a contractor with the gov-10


ernment of the State, or a donor to the cam-11


paign of any candidate for public office or to 12


any political action committee (other than a 13


donor who, during any of such covered periods, 14


gives an aggregate amount of $1,000 or less to 15


the campaigns of all candidates for all public 16


offices and to all political action committees). 17


(E) The individual paid a civil money pen-18


alty or criminal fine, or was sentenced to a 19


term of imprisonment, for violating any provi-20


sion of the Federal Election Campaign Act of 21


1971 (52 U.S.C. 30101 et seq.). 22


(F) The individual or an immediate family 23


member of the individual is an agent of a for-24


eign principal under the Foreign Agents Reg-25
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istration Act of 1938, as amended (22 U.S.C. 1


611 et seq.). 2


(3) IMMEDIATE FAMILY MEMBER DEFINED.—In 3


this subsection, the term ‘‘immediate family mem-4


ber’’ means, with respect to an individual, a father, 5


stepfather, mother, stepmother, son, stepson, daugh-6


ter, stepdaughter, brother, stepbrother, sister, step-7


sister, husband, wife, father-in-law, or mother-in- 8


law. 9


(b) DEVELOPMENT AND SUBMISSION OF SELECTION 10


POOL.— 11


(1) IN GENERAL.—Not later than July 15, 12


2021, the nonpartisan agency established or des-13


ignated by a State under section 2454(a) shall de-14


velop and submit to the Select Committee on Redis-15


tricting for the State established under section 16


2454(b) a selection pool of 36 individuals who are 17


eligible to serve as members of the independent re-18


districting commission of the State under this part, 19


consisting of individuals in the following categories: 20


(A) A majority category, consisting of 12 21


individuals who are affiliated with the political 22


party whose candidate received the most votes 23


in the most recent Statewide election for Fed-24


eral office held in the State. 25
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(B) A minority category, consisting of 12 1


individuals who are affiliated with the political 2


party whose candidate received the second most 3


votes in the most recent Statewide election for 4


Federal office held in the State. 5


(C) An independent category, consisting of 6


12 individuals who are not affiliated with either 7


of the political parties described in subpara-8


graph (A) or subparagraph (B). 9


(2) FACTORS TAKEN INTO ACCOUNT IN DEVEL-10


OPING POOL.—In selecting individuals for the selec-11


tion pool under this subsection, the nonpartisan 12


agency shall— 13


(A) ensure that the pool is representative 14


of the demographic groups (including racial, 15


ethnic, economic, and gender) and geographic 16


regions of the State, and includes applicants 17


who would allow racial, ethnic, and language 18


minorities protected under the Voting Rights 19


Act of 1965 a meaningful opportunity to par-20


ticipate in the development of the State’s redis-21


tricting plan; and 22


(B) take into consideration the analytical 23


skills of the individuals selected in relevant 24


fields (including mapping, data management, 25
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law, community outreach, demography, and the 1


geography of the State) and their ability to 2


work on an impartial basis. 3


(3) DETERMINATION OF POLITICAL PARTY AF-4


FILIATION OF INDIVIDUALS IN SELECTION POOL.— 5


For purposes of this section, an individual shall be 6


considered to be affiliated with a political party only 7


if the nonpartisan agency is able to verify (to the 8


greatest extent possible) the information the indi-9


vidual provides in the application submitted under 10


subsection (a)(1)(C), including by considering addi-11


tional information provided by other persons with 12


knowledge of the individual’s history of political ac-13


tivity. 14


(4) ENCOURAGING RESIDENTS TO APPLY FOR 15


INCLUSION IN POOL.—The nonpartisan agency shall 16


take such steps as may be necessary to ensure that 17


residents of the State across various geographic re-18


gions and demographic groups are aware of the op-19


portunity to serve on the independent redistricting 20


commission, including publicizing the role of the 21


panel and using newspapers, broadcast media, and 22


online sources, including ethnic media, to encourage 23


individuals to apply for inclusion in the selection 24


pool developed under this subsection. 25
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(5) REPORT ON ESTABLISHMENT OF SELEC-1


TION POOL.—At the time the nonpartisan agency 2


submits the selection pool to the Select Committee 3


on Redistricting under paragraph (1), it shall pub-4


lish a report describing the process by which the 5


pool was developed, and shall include in the report 6


a description of how the individuals in the pool meet 7


the eligibility criteria of subsection (a) and of how 8


the pool reflects the factors the agency is required 9


to take into consideration under paragraph (2). 10


(6) PUBLIC COMMENT ON SELECTION POOL.— 11


During the 14-day period which begins on the date 12


the nonpartisan agency publishes the report under 13


paragraph (5), the agency shall accept comments 14


from the public on the individuals included in the se-15


lection pool. The agency shall transmit all such com-16


ments to the Select Committee on Redistricting im-17


mediately upon the expiration of such period. 18


(7) ACTION BY SELECT COMMITTEE.— 19


(A) IN GENERAL.—Not later than August 20


1, 2021, the Select Committee on Redistricting 21


shall— 22


(i) approve the pool as submitted by 23


the nonpartisan agency, in which case the 24


pool shall be considered the approved selec-25
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tion pool for purposes of section 1


2451(a)(1); or 2


(ii) reject the pool, in which case the 3


redistricting plan for the State shall be de-4


veloped and enacted in accordance with 5


part 3. 6


(B) INACTION DEEMED REJECTION.—If 7


the Select Committee on Redistricting fails to 8


approve or reject the pool within the deadline 9


set forth in subparagraph (A), the Select Com-10


mittee shall be deemed to have rejected the pool 11


for purposes of such subparagraph. 12


SEC. 2453. CRITERIA FOR REDISTRICTING PLAN; PUBLIC 13


NOTICE AND INPUT. 14


(a) PUBLIC NOTICE AND INPUT.— 15


(1) USE OF OPEN AND TRANSPARENT PROC-16


ESS.—The independent redistricting commission of a 17


State under this part shall hold each of its meetings 18


in public, shall solicit and take into consideration 19


comments from the public, including proposed maps, 20


throughout the process of developing the redis-21


tricting plan for the State, and shall carry out its 22


duties in an open and transparent manner which 23


provides for the widest public dissemination reason-24
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ably possible of its proposed and final redistricting 1


plans. 2


(2) PUBLIC COMMENT PERIOD.—The commis-3


sion shall solicit, accept, and consider comments 4


from the public with respect to its duties, activities, 5


and procedures at any time until 7 days before the 6


date of the meeting at which the commission shall 7


vote on approving the final redistricting plan for en-8


actment into law under subsection (c)(2). 9


(3) MEETINGS AND HEARINGS IN VARIOUS GEO-10


GRAPHIC LOCATIONS.—To the greatest extent prac-11


ticable, the commission shall hold its meetings and 12


hearings in various geographic regions and locations 13


throughout the State. 14


(4) MULTIPLE LANGUAGE REQUIREMENTS FOR 15


ALL NOTICES.—The commission shall make each no-16


tice which is required to be published under this sec-17


tion available in any language in which the State (or 18


any jurisdiction in the State) is required to provide 19


election materials under section 203 of the Voting 20


Rights Act of 1965. 21


(b) DEVELOPMENT AND PUBLICATION OF PRELIMI-22


NARY REDISTRICTING PLAN.— 23


(1) IN GENERAL.—Prior to developing and pub-24


lishing a final redistricting plan under subsection 25
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(c), the independent redistricting commission of a 1


State under this part shall develop and publish a 2


preliminary redistricting plan. 3


(2) MINIMUM PUBLIC HEARINGS AND OPPOR-4


TUNITY FOR COMMENT PRIOR TO DEVELOPMENT.— 5


(A) 2 HEARINGS REQUIRED.—Prior to de-6


veloping a preliminary redistricting plan under 7


this subsection, the commission shall hold not 8


fewer than 2 public hearings at which members 9


of the public may provide input and comments 10


regarding the potential contents of redistricting 11


plans for the State and the process by which 12


the commission will develop the preliminary 13


plan under this subsection. 14


(B) NOTICE PRIOR TO HEARINGS.—The 15


commission shall provide for the publication of 16


notices of each hearing held under this para-17


graph, including in newspapers of general cir-18


culation throughout the State. Each such notice 19


shall specify the date, time, and location of the 20


hearing. 21


(C) SUBMISSION OF PLANS AND MAPS BY 22


MEMBERS OF THE PUBLIC.—Any member of 23


the public may submit maps or portions of 24


maps for consideration by the commission. 25
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(3) PUBLICATION OF PRELIMINARY PLAN.—The 1


commission shall provide for the publication of the 2


preliminary redistricting plan developed under this 3


subsection, including in newspapers of general cir-4


culation throughout the State, and shall make pub-5


licly available a report that includes the commis-6


sion’s responses to any public comments received 7


under this subsection. 8


(4) PUBLIC COMMENT AFTER PUBLICATION.— 9


The commission shall accept and consider comments 10


from the public with respect to the preliminary re-11


districting plan published under paragraph (3), in-12


cluding proposed revisions to maps, until 14 days 13


before the date of the meeting under subsection 14


(c)(2) at which the members of the commission shall 15


vote on approving the final redistricting plan for en-16


actment into law. 17


(5) POST-PUBLICATION HEARINGS.— 18


(A) 2 HEARINGS REQUIRED.—After pub-19


lishing the preliminary redistricting plan under 20


paragraph (3), and not later than 14 days be-21


fore the date of the meeting under subsection 22


(c)(2) at which the members of the commission 23


shall vote on approving the final redistricting 24


plan for enactment into law, the commission 25
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shall hold not fewer than 2 public hearings in 1


different geographic areas of the State at which 2


members of the public may provide input and 3


comments regarding the preliminary plan. 4


(B) NOTICE PRIOR TO HEARINGS.—The 5


commission shall provide for the publication of 6


notices of each hearing held under this para-7


graph, including in newspapers of general cir-8


culation throughout the State. Each such notice 9


shall specify the date, time, and location of the 10


hearing. 11


(6) PERMITTING MULTIPLE PRELIMINARY 12


PLANS.—At the option of the commission, after de-13


veloping and publishing the preliminary redistricting 14


plan under this subsection, the commission may de-15


velop and publish subsequent preliminary redis-16


tricting plans, so long as the process for the develop-17


ment and publication of each such subsequent plan 18


meets the requirements set forth in this subsection 19


for the development and publication of the first pre-20


liminary redistricting plan. 21


(c) PROCESS FOR ENACTMENT OF FINAL REDIS-22


TRICTING PLAN.— 23


(1) IN GENERAL.—After taking into consider-24


ation comments from the public on any preliminary 25
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redistricting plan developed and published under 1


subsection (b), the independent redistricting commis-2


sion of a State under this part shall develop and 3


publish a final redistricting plan for the State. 4


(2) MEETING; FINAL VOTE.—Not later than the 5


deadline specified in subsection (e), the commission 6


shall hold a public hearing at which the members of 7


the commission shall vote on approving the final 8


plan for enactment into law. 9


(3) PUBLICATION OF PLAN AND ACCOMPANYING 10


MATERIALS.—Not fewer than 14 days before the 11


date of the meeting under paragraph (2), the com-12


mission shall make the following information to the 13


public, including through newspapers of general cir-14


culation throughout the State: 15


(A) The final redistricting plan, including 16


all relevant maps. 17


(B) A report by the commission to accom-18


pany the plan which provides the background 19


for the plan and the commission’s reasons for 20


selecting the plan as the final redistricting plan, 21


including responses to the public comments re-22


ceived on any preliminary redistricting plan de-23


veloped and published under subsection (b). 24
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(C) Any dissenting or additional views with 1


respect to the plan of individual members of the 2


commission. 3


(4) ENACTMENT.—The final redistricting plan 4


developed and published under this subsection shall 5


be deemed to be enacted into law upon the expira-6


tion of the 45-day period which begins on the date 7


on which— 8


(A) such final plan is approved by a major-9


ity of the whole membership of the commission; 10


and 11


(B) at least one member of the commission 12


appointed from each of the categories of the ap-13


proved selection pool described in section 14


2452(b)(1) approves such final plan. 15


(d) WRITTEN EVALUATION OF PLAN AGAINST EX-16


TERNAL METRICS.—The independent redistricting com-17


mission of a State under this part shall include with each 18


redistricting plan developed and published under this sec-19


tion a written evaluation that measures each such plan 20


against external metrics which cover the criteria set forth 21


section 2403(a), including the impact of the plan on the 22


ability of communities of color to elect candidates of 23


choice, measures of partisan fairness using multiple ac-24
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cepted methodologies, and the degree to which the plan 1


preserves or divides communities of interest. 2


(e) DEADLINE.—The independent redistricting com-3


mission of a State under this part shall approve a final 4


redistricting plan for the State not later than November 5


15, 2021. 6


SEC. 2454. ESTABLISHMENT OF RELATED ENTITIES. 7


(a) ESTABLISHMENT OR DESIGNATION OF NON-8


PARTISAN AGENCY OF STATE LEGISLATURE.— 9


(1) IN GENERAL.—Each State shall establish a 10


nonpartisan agency in the legislative branch of the 11


State government to appoint the members of the 12


independent redistricting commission for the State 13


under this part in accordance with section 2451. 14


(2) NONPARTISANSHIP DESCRIBED.—For pur-15


poses of this subsection, an agency shall be consid-16


ered to be nonpartisan if under law the agency— 17


(A) is required to provide services on a 18


nonpartisan basis; 19


(B) is required to maintain impartiality; 20


and 21


(C) is prohibited from advocating for the 22


adoption or rejection of any legislative proposal. 23


(3) DESIGNATION OF EXISTING AGENCY.—At 24


its option, a State may designate an existing agency 25
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in the legislative branch of its government to appoint 1


the members of the independent redistricting com-2


mission plan for the State under this subtitle, so 3


long as the agency meets the requirements for non-4


partisanship under this subsection. 5


(4) TERMINATION OF AGENCY SPECIFICALLY 6


ESTABLISHED FOR REDISTRICTING.—If a State does 7


not designate an existing agency under paragraph 8


(3) but instead establishes a new agency to serve as 9


the nonpartisan agency under this section, the new 10


agency shall terminate upon the enactment into law 11


of the redistricting plan for the State. 12


(5) PRESERVATION OF RECORDS.—The State 13


shall ensure that the records of the nonpartisan 14


agency are retained in the appropriate State archive 15


in such manner as may be necessary to enable the 16


State to respond to any civil action brought with re-17


spect to congressional redistricting in the State. 18


(6) DEADLINE.—The State shall meet the re-19


quirements of this subsection not later than June 1, 20


2021. 21


(b) ESTABLISHMENT OF SELECT COMMITTEE ON RE-22


DISTRICTING.— 23


(1) IN GENERAL.—Each State shall appoint a 24


Select Committee on Redistricting to approve or dis-25







407 


•HR 1 EH


approve a selection pool developed by the inde-1


pendent redistricting commission for the State under 2


this part under section 2452. 3


(2) APPOINTMENT.—The Select Committee on 4


Redistricting for a State under this subsection shall 5


consist of the following members: 6


(A) One member of the upper house of the 7


State legislature, who shall be appointed by the 8


leader of the party with the greatest number of 9


seats in the upper house. 10


(B) One member of the upper house of the 11


State legislature, who shall be appointed by the 12


leader of the party with the second greatest 13


number of seats in the upper house. 14


(C) One member of the lower house of the 15


State legislature, who shall be appointed by the 16


leader of the party with the greatest number of 17


seats in the lower house. 18


(D) One member of the lower house of the 19


State legislature, who shall be appointed by the 20


leader of the party with the second greatest 21


number of seats in the lower house. 22


(3) SPECIAL RULE FOR STATES WITH UNICAM-23


ERAL LEGISLATURE.—In the case of a State with a 24


unicameral legislature, the Select Committee on Re-25
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districting for the State under this subsection shall 1


consist of the following members: 2


(A) Two members of the State legislature 3


appointed by the chair of the political party of 4


the State whose candidate received the highest 5


percentage of votes in the most recent State-6


wide election for Federal office held in the 7


State. 8


(B) Two members of the State legislature 9


appointed by the chair of the political party 10


whose candidate received the second highest 11


percentage of votes in the most recent State-12


wide election for Federal office held in the 13


State. 14


(4) DEADLINE.—The State shall meet the re-15


quirements of this subsection not later than June 16


15, 2021. 17


(5) RULE OF CONSTRUCTION.—Nothing in this 18


subsection may be construed to prohibit the leader 19


of any political party in a legislature from appoint-20


ment to the Select Committee on Redistricting. 21







409 


•HR 1 EH


SEC. 2455. REPORT ON DIVERSITY OF MEMBERSHIPS OF 1


INDEPENDENT REDISTRICTING COMMIS-2


SIONS. 3


Not later than November 15, 2021, the Comptroller 4


General of the United States shall submit to Congress a 5


report on the extent to which the memberships of inde-6


pendent redistricting commissions for States established 7


under this part with respect to the immediately preceding 8


year ending in the numeral zero meet the diversity require-9


ments as provided for in sections 2451(a)(2)(B) and 10


2452(b)(2). 11


Subtitle F—Saving Eligible Voters 12


From Voter Purging 13


SEC. 2501. SHORT TITLE. 14


This subtitle may be cited as the ‘‘Stop Automatically 15


Voiding Eligible Voters Off Their Enlisted Rolls in States 16


Act’’ or the ‘‘SAVE VOTERS Act’’. 17


SEC. 2502. CONDITIONS FOR REMOVAL OF VOTERS FROM 18


LIST OF REGISTERED VOTERS. 19


(a) CONDITIONS DESCRIBED.—The National Voter 20


Registration Act of 1993 (52 U.S.C. 20501 et seq.) is 21


amended by inserting after section 8 the following new 22


section: 23
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‘‘SEC. 8A. CONDITIONS FOR REMOVAL OF VOTERS FROM 1


OFFICIAL LIST OF REGISTERED VOTERS. 2


‘‘(a) VERIFICATION ON BASIS OF OBJECTIVE AND 3


RELIABLE EVIDENCE OF INELIGIBILITY.— 4


‘‘(1) REQUIRING VERIFICATION.—Notwith-5


standing any other provision of this Act, a State 6


may not remove the name of any registrant from the 7


official list of voters eligible to vote in elections for 8


Federal office in the State unless the State verifies, 9


on the basis of objective and reliable evidence, that 10


the registrant is ineligible to vote in such elections. 11


‘‘(2) FACTORS NOT CONSIDERED AS OBJECTIVE 12


AND RELIABLE EVIDENCE OF INELIGIBILITY.—For 13


purposes of paragraph (1), the following factors, or 14


any combination thereof, shall not be treated as ob-15


jective and reliable evidence of a registrant’s ineligi-16


bility to vote: 17


‘‘(A) The failure of the registrant to vote 18


in any election. 19


‘‘(B) The failure of the registrant to re-20


spond to any notice sent under section 8(d), un-21


less the notice has been returned as undeliver-22


able. 23


‘‘(C) The failure of the registrant to take 24


any other action with respect to voting in any 25
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election or with respect to the registrant’s sta-1


tus as a registrant. 2


‘‘(b) NOTICE AFTER REMOVAL.— 3


‘‘(1) NOTICE TO INDIVIDUAL REMOVED.— 4


‘‘(A) IN GENERAL.—Not later than 48 5


hours after a State removes the name of a reg-6


istrant from the official list of eligible voters for 7


any reason (other than the death of the reg-8


istrant), the State shall send notice of the re-9


moval to the former registrant, and shall in-10


clude in the notice the grounds for the removal 11


and information on how the former registrant 12


may contest the removal or be reinstated, in-13


cluding a telephone number for the appropriate 14


election official. 15


‘‘(B) EXCEPTIONS.—Subparagraph (A) 16


does not apply in the case of a registrant— 17


‘‘(i) who sends written confirmation to 18


the State that the registrant is no longer 19


eligible to vote in the registrar’s jurisdic-20


tion in which the registrant was registered; 21


or 22


‘‘(ii) who is removed from the official 23


list of eligible voters by reason of the death 24


of the registrant. 25
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‘‘(2) PUBLIC NOTICE.—Not later than 48 hours 1


after conducting any general program to remove the 2


names of ineligible voters from the official list of eli-3


gible voters (as described in section 8(a)(4)), the 4


State shall disseminate a public notice through such 5


methods as may be reasonable to reach the general 6


public (including by publishing the notice in a news-7


paper of wide circulation or posting the notice on the 8


websites of the appropriate election officials) that 9


list maintenance is taking place and that registrants 10


should check their registration status to ensure no 11


errors or mistakes have been made. The State shall 12


ensure that the public notice disseminated under this 13


paragraph is in a format that is reasonably conven-14


ient and accessible to voters with disabilities, includ-15


ing voters who have low vision or are blind.’’. 16


(b) CONDITIONS FOR TRANSMISSION OF NOTICES OF 17


REMOVAL.—Section 8(d) of such Act (52 U.S.C. 18


20507(d)) is amended by adding at the end the following 19


new paragraph: 20


‘‘(4) A State may not transmit a notice to a 21


registrant under this subsection unless the State ob-22


tains objective and reliable evidence (in accordance 23


with the standards for such evidence which are de-24


scribed in section 8A(a)(2)) that the registrant has 25
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changed residence to a place outside the registrar’s 1


jurisdiction in which the registrant is registered.’’. 2


(c) CONFORMING AMENDMENTS.— 3


(1) NATIONAL VOTER REGISTRATION ACT OF 4


1993.—Section 8(a) of such Act (52 U.S.C. 5


20507(a)) is amended— 6


(A) in paragraph (3), by striking ‘‘pro-7


vide’’ and inserting ‘‘subject to section 8A, pro-8


vide’’; and 9


(B) in paragraph (4), by striking ‘‘con-10


duct’’ and inserting ‘‘subject to section 8A, con-11


duct’’. 12


(2) HELP AMERICA VOTE ACT OF 2002.—Section 13


303(a)(4)(A) of the Help America Vote Act of 2002 14


(52 U.S.C. 21083(a)(4)(A)) is amended by striking 15


‘‘, registrants’’ and inserting ‘‘, and subject to sec-16


tion 8A of such Act, registrants’’. 17


(d) EFFECTIVE DATE.—The amendments made by 18


this section shall take effect on the date of the enactment 19


of this Act. 20







414 


•HR 1 EH


Subtitle G—No Effect on Authority 1


of States To Provide Greater 2


Opportunities for Voting 3


SEC. 2601. NO EFFECT ON AUTHORITY OF STATES TO PRO-4


VIDE GREATER OPPORTUNITIES FOR VOT-5


ING. 6


Nothing in this title or the amendments made by this 7


title may be construed to prohibit any State from enacting 8


any law which provides greater opportunities for individ-9


uals to register to vote and to vote in elections for Federal 10


office than are provided by this title and the amendments 11


made by this title. 12


Subtitle H—Residence of 13


Incarcerated Individuals 14


SEC. 2701. RESIDENCE OF INCARCERATED INDIVIDUALS. 15


Section 141 of title 13, United States Code, is 16


amended— 17


(1) by redesignating subsection (g) as sub-18


section (h); and 19


(2) by inserting after subsection (f) the fol-20


lowing: 21


‘‘(g)(1) Effective beginning with the 2020 decennial 22


census of population, in taking any tabulation of total pop-23


ulation by States under subsection (a) for purposes of the 24


apportionment of Representatives in Congress among the 25
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several States, the Secretary shall, with respect to an indi-1


vidual incarcerated in a State, Federal, county, or munic-2


ipal correctional center as of the date on which such cen-3


sus is taken, attribute such individual to such individual’s 4


last place of residence before incarceration. 5


‘‘(2) In carrying out this subsection, the Secretary 6


shall consult with each State department of corrections to 7


collect the information necessary to make the determina-8


tion required under paragraph (1).’’. 9


Subtitle I—Findings Relating to 10


Youth Voting 11


SEC. 2801. FINDINGS RELATING TO YOUTH VOTING. 12


Congress finds the following: 13


(1) The right to vote is a fundamental right of 14


citizens of the United States. 15


(2) The twenty-sixth amendment of the United 16


States Constitution guarantees that ‘‘The right of 17


citizens of the United States, who are eighteen years 18


of age or older, to vote shall not be denied or 19


abridged by the United States or by any State on 20


account of age.’’. 21


(3) The twenty-sixth amendment of the United 22


States Constitution grants Congress the power to 23


enforce the amendment by appropriate legislation. 24
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(4) The language of the twenty-sixth amend-1


ment closely mirrors that of the fifteenth amend-2


ment and the nineteenth amendment. Like those 3


amendments, the twenty-sixth amendment not only 4


prohibits denial of the right to vote but also pro-5


hibits any actions that abridge the right to vote. 6


(5) Youth voter suppression undercuts partici-7


pation in our democracy by introducing arduous ob-8


stacles to new voters and discouraging a culture of 9


democratic engagement. 10


(6) Voting is habit forming, and allowing youth 11


voters unobstructed access to voting ensures that 12


more Americans will start a life-long habit of voting 13


as soon as possible. 14


(7) Youth voter suppression is a clear, per-15


sistent, and growing problem. The actions of States 16


and political subdivisions resulting in at least four 17


findings of twenty-sixth amendment violations as 18


well as pending litigation demonstrate the need for 19


Congress to take action to enforce the twenty-sixth 20


amendment. 21


(8) In League of Women Voters of Florida, Inc. 22


v. Detzner (2018), the United States District Court 23


in the Northern District of Florida found that the 24


Secretary of State’s actions that prevented in-person 25
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early voting sites from being located on university 1


property revealed a stark pattern of discrimination 2


that was unexplainable on grounds other than age 3


and thus violated university students’ twenty-sixth 4


Amendment rights. 5


(9) In 2019, Michigan agreed to a settlement to 6


enhance college-age voters’ access after a twenty- 7


sixth amendment challenge was filed in federal 8


court. The challenge prompted the removal of a 9


Michigan voting law which required first time voters 10


who registered by mail or through a third-party 11


voter registration drive to vote in person for the first 12


time, as well as the removal of another law which re-13


quired the address listed on a voter’s driver license 14


to match the address listed on their voter registra-15


tion card. 16


(10) Youth voter suppression tactics are often 17


linked to other tactics aimed at minority voters. For 18


example, students at Prairie View A&M University 19


(PVAMU), a historically black university in Texas, 20


have been the targets of voter suppression tactics for 21


decades. Before the 2018 election, PVAMU students 22


sued Waller County on the basis of both racial and 23


age discrimination over the County’s failure to en-24


sure equal early voting opportunities for students, 25
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spurring the County to reverse course and expand 1


early voting access for students. 2


(11) The more than 25 million United States 3


citizens ages 18-24 deserve equal opportunity to par-4


ticipate in the electoral process as guaranteed by the 5


twenty-sixth amendment. 6


Subtitle J—Severability 7


SEC. 2901. SEVERABILITY. 8


If any provision of this title or amendment made by 9


this title, or the application of a provision or amendment 10


to any person or circumstance, is held to be unconstitu-11


tional, the remainder of this title and amendments made 12


by this title, and the application of the provisions and 13


amendment to any person or circumstance, shall not be 14


affected by the holding. 15


TITLE III—ELECTION SECURITY 16


Sec. 3000. Short title; sense of Congress. 


Subtitle A—Financial Support for Election Infrastructure 


PART 1—VOTING SYSTEM SECURITY IMPROVEMENT GRANTS 


Sec. 3001. Grants for obtaining compliant paper ballot voting systems and car-
rying out voting system security improvements. 


Sec. 3002. Coordination of voting system security activities with use of require-
ments payments and election administration requirements 
under Help America Vote Act of 2002. 


Sec. 3003. Incorporation of definitions. 


PART 2—GRANTS FOR RISK-LIMITING AUDITS OF RESULTS OF ELECTIONS 


Sec. 3011. Grants to States for conducting risk-limiting audits of results of 
elections. 


Sec. 3012. GAO analysis of effects of audits. 


PART 3—ELECTION INFRASTRUCTURE INNOVATION GRANT PROGRAM 


Sec. 3021. Election infrastructure innovation grant program. 
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Subtitle B—Security Measures 


Sec. 3101. Election infrastructure designation. 
Sec. 3102. Timely threat information. 
Sec. 3103. Security clearance assistance for election officials. 
Sec. 3104. Security risk and vulnerability assessments. 
Sec. 3105. Annual reports. 
Sec. 3106. Pre-election threat assessments. 


Subtitle C—Enhancing Protections for United States Democratic Institutions 


Sec. 3201. National strategy to protect United States democratic institutions. 
Sec. 3202. National Commission to Protect United States Democratic Institu-


tions. 


Subtitle D—Promoting Cybersecurity Through Improvements in Election 
Administration 


Sec. 3301. Testing of existing voting systems to ensure compliance with election 
cybersecurity guidelines and other guidelines. 


Sec. 3302. Treatment of electronic poll books as part of voting systems. 
Sec. 3303. Pre-election reports on voting system usage. 
Sec. 3304. Streamlining collection of election information. 
Sec. 3305. Exemption of cybersecurity assistance from limitations on amount of 


coordinated political party expenditures. 


Subtitle E—Preventing Election Hacking 


Sec. 3401. Short title. 
Sec. 3402. Election Security Bug Bounty Program. 


Subtitle F—Election Security Grants Advisory Committee 


Sec. 3501. Establishment of advisory committee. 


Subtitle G—Miscellaneous Provisions 


Sec. 3601. Definitions. 
Sec. 3602. Initial report on adequacy of resources available for implementation. 


Subtitle H—Use of Voting Machines Manufactured in the United States 


Sec. 3701. Use of voting machines manufactured in the United States. 


Subtitle I—Study and Report on Bots 


Sec. 3801. Short title. 
Sec. 3802. Task Force. 
Sec. 3803. Study and Report. 


Subtitle J—Severability 


Sec. 3901. Severability. 


SEC. 3000. SHORT TITLE; SENSE OF CONGRESS. 1


(a) SHORT TITLE.—This title may be cited as the 2


‘‘Election Security Act’’. 3
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(b) SENSE OF CONGRESS ON NEED TO IMPROVE 1


ELECTION INFRASTRUCTURE SECURITY.—It is the sense 2


of Congress that, in light of the lessons learned from Rus-3


sian interference in the 2016 Presidential election, the 4


Federal Government should intensify its efforts to improve 5


the security of election infrastructure in the United States, 6


including through the use of individual, durable, paper 7


ballots marked by the voter by hand. 8


Subtitle A—Financial Support for 9


Election Infrastructure 10


PART 1—VOTING SYSTEM SECURITY 11


IMPROVEMENT GRANTS 12


SEC. 3001. GRANTS FOR OBTAINING COMPLIANT PAPER 13


BALLOT VOTING SYSTEMS AND CARRYING 14


OUT VOTING SYSTEM SECURITY IMPROVE-15


MENTS. 16


(a) AVAILABILITY OF GRANTS.—Subtitle D of title 17


II of the Help America Vote Act of 2002 (52 U.S.C. 18


21001 et seq.), as amended by section 1622(b), is amend-19


ed by adding at the end the following new part: 20
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‘‘PART 8—GRANTS FOR OBTAINING COMPLIANT 1


PAPER BALLOT VOTING SYSTEMS AND CAR-2


RYING OUT VOTING SYSTEM SECURITY IM-3


PROVEMENTS 4


‘‘SEC. 298. GRANTS FOR OBTAINING COMPLIANT PAPER 5


BALLOT VOTING SYSTEMS AND CARRYING 6


OUT VOTING SYSTEM SECURITY IMPROVE-7


MENTS. 8


‘‘(a) AVAILABILITY AND USE OF GRANT.—The Com-9


mission shall make a grant to each eligible State— 10


‘‘(1) to replace a voting system— 11


‘‘(A) which does not meet the requirements 12


which are first imposed on the State pursuant 13


to the amendments made by the Voter Con-14


fidence and Increased Accessibility Act of 2021 15


with a voting system which does meet such re-16


quirements, for use in the regularly scheduled 17


general elections for Federal office held in No-18


vember 2022; or 19


‘‘(B) which does meet such requirements 20


but which is not in compliance with the most 21


recent voluntary voting system guidelines issued 22


by the Commission prior to the regularly sched-23


uled general election for Federal office held in 24


November 2022 with another system which does 25
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meet such requirements and is in compliance 1


with such guidelines; 2


‘‘(2) to carry out voting system security im-3


provements described in section 298A with respect 4


to the regularly scheduled general elections for Fed-5


eral office held in November 2022 and each suc-6


ceeding election for Federal office; and 7


‘‘(3) to implement and model best practices for 8


ballot design, ballot instructions, and the testing of 9


ballots. 10


‘‘(b) AMOUNT OF GRANT.—The amount of a grant 11


made to a State under this section shall be such amount 12


as the Commission determines to be appropriate, except 13


that such amount may not be less than the product of 14


$1 and the average of the number of individuals who cast 15


votes in any of the two most recent regularly scheduled 16


general elections for Federal office held in the State. 17


‘‘(c) PRO RATA REDUCTIONS.—If the amount of 18


funds appropriated for grants under this part is insuffi-19


cient to ensure that each State receives the amount of the 20


grant calculated under subsection (b), the Commission 21


shall make such pro rata reductions in such amounts as 22


may be necessary to ensure that the entire amount appro-23


priated under this part is distributed to the States. 24
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‘‘(d) SURPLUS APPROPRIATIONS.—If the amount of 1


funds appropriated for grants authorized under section 2


298D(a)(2) exceed the amount necessary to meet the re-3


quirements of subsection (b), the Commission shall con-4


sider the following in making a determination to award 5


remaining funds to a State: 6


‘‘(1) The record of the State in carrying out the 7


following with respect to the administration of elec-8


tions for Federal office: 9


‘‘(A) Providing voting machines that are 10


less than 10 years old. 11


‘‘(B) Implementing strong chain of custody 12


procedures for the physical security of voting 13


equipment and paper records at all stages of 14


the process. 15


‘‘(C) Conducting pre-election testing on 16


every voting machine and ensuring that paper 17


ballots are available wherever electronic ma-18


chines are used. 19


‘‘(D) Maintaining offline backups of voter 20


registration lists. 21


‘‘(E) Providing a secure voter registration 22


database that logs requests submitted to the 23


database. 24
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‘‘(F) Publishing and enforcing a policy de-1


tailing use limitations and security safeguards 2


to protect the personal information of voters in 3


the voter registration process. 4


‘‘(G) Providing secure processes and proce-5


dures for reporting vote tallies. 6


‘‘(H) Providing a secure platform for dis-7


seminating vote totals. 8


‘‘(2) Evidence of established conditions of inno-9


vation and reform in providing voting system secu-10


rity and the proposed plan of the State for imple-11


menting additional conditions. 12


‘‘(3) Evidence of collaboration between relevant 13


stakeholders, including local election officials, in de-14


veloping the grant implementation plan described in 15


section 298B. 16


‘‘(4) The plan of the State to conduct a rig-17


orous evaluation of the effectiveness of the activities 18


carried out with the grant. 19


‘‘(e) ABILITY OF REPLACEMENT SYSTEMS TO AD-20


MINISTER RANKED CHOICE ELECTIONS.—To the greatest 21


extent practicable, an eligible State which receives a grant 22


to replace a voting system under this section shall ensure 23


that the replacement system is capable of administering 24


a system of ranked choice voting under which each voter 25
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shall rank the candidates for the office in the order of 1


the voter’s preference. 2


‘‘SEC. 298A. VOTING SYSTEM SECURITY IMPROVEMENTS 3


DESCRIBED. 4


‘‘(a) PERMITTED USES.—A voting system security 5


improvement described in this section is any of the fol-6


lowing: 7


‘‘(1) The acquisition of goods and services from 8


qualified election infrastructure vendors by purchase, 9


lease, or such other arrangements as may be appro-10


priate. 11


‘‘(2) Cyber and risk mitigation training. 12


‘‘(3) A security risk and vulnerability assess-13


ment of the State’s election infrastructure which is 14


carried out by a provider of cybersecurity services 15


under a contract entered into between the chief 16


State election official and the provider. 17


‘‘(4) The maintenance of election infrastruc-18


ture, including addressing risks and vulnerabilities 19


which are identified under either of the security risk 20


and vulnerability assessments described in para-21


graph (3), except that none of the funds provided 22


under this part may be used to renovate or replace 23


a building or facility which is used primarily for pur-24
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poses other than the administration of elections for 1


public office. 2


‘‘(5) Providing increased technical support for 3


any information technology infrastructure that the 4


chief State election official deems to be part of the 5


State’s election infrastructure or designates as crit-6


ical to the operation of the State’s election infra-7


structure. 8


‘‘(6) Enhancing the cybersecurity and oper-9


ations of the information technology infrastructure 10


described in paragraph (4). 11


‘‘(7) Enhancing the cybersecurity of voter reg-12


istration systems. 13


‘‘(b) QUALIFIED ELECTION INFRASTRUCTURE VEN-14


DORS DESCRIBED.— 15


‘‘(1) IN GENERAL.—For purposes of this part, 16


a ‘qualified election infrastructure vendor’ is any 17


person who provides, supports, or maintains, or who 18


seeks to provide, support, or maintain, election in-19


frastructure on behalf of a State, unit of local gov-20


ernment, or election agency (as defined in section 21


3601 of the Election Security Act) who meets the 22


criteria described in paragraph (2). 23


‘‘(2) CRITERIA.—The criteria described in this 24


paragraph are such criteria as the Chairman, in co-25
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ordination with the Secretary of Homeland Security, 1


shall establish and publish, and shall include each of 2


the following requirements: 3


‘‘(A) The vendor must be owned and con-4


trolled by a citizen or permanent resident of the 5


United States. 6


‘‘(B) The vendor must disclose to the 7


Chairman and the Secretary, and to the chief 8


State election official of any State to which the 9


vendor provides any goods and services with 10


funds provided under this part, of any sourcing 11


outside the United States for parts of the elec-12


tion infrastructure. 13


‘‘(C) The vendor must disclose to the 14


Chairman and the Secretary, and to the chief 15


State election official of any State to which the 16


vendor provides any goods and services with 17


funds provided under this part, the identifica-18


tion of any entity or individual with a more 19


than five percent ownership interest in the ven-20


dor. 21


‘‘(D) The vendor agrees to ensure that the 22


election infrastructure will be developed and 23


maintained in a manner that is consistent with 24
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the cybersecurity best practices issued by the 1


Technical Guidelines Development Committee. 2


‘‘(E) The vendor agrees to maintain its in-3


formation technology infrastructure in a man-4


ner that is consistent with the cybersecurity 5


best practices issued by the Technical Guide-6


lines Development Committee. 7


‘‘(F) The vendor agrees to ensure that the 8


election infrastructure will be developed and 9


maintained in a manner that is consistent with 10


the supply chain best practices issued by the 11


Technical Guidelines Development Committee. 12


‘‘(G) The vendor agrees to ensure that it 13


has personnel policies and practices in place 14


that are consistent with personnel best prac-15


tices, including cybersecurity training and back-16


ground checks, issued by the Technical Guide-17


lines Development Committee. 18


‘‘(H) The vendor agrees to ensure that the 19


election infrastructure will be developed and 20


maintained in a manner that is consistent with 21


data integrity best practices, including require-22


ments for encrypted transfers and validation, 23


testing and checking printed materials for accu-24


racy, and disclosure of quality control incidents, 25







429 


•HR 1 EH


issued by the Technical Guidelines Development 1


Committee. 2


‘‘(I) The vendor agrees to meet the re-3


quirements of paragraph (3) with respect to 4


any known or suspected cybersecurity incidents 5


involving any of the goods and services provided 6


by the vendor pursuant to a grant under this 7


part. 8


‘‘(J) The vendor agrees to permit inde-9


pendent security testing by the Commission (in 10


accordance with section 231(a)) and by the Sec-11


retary of the goods and services provided by the 12


vendor pursuant to a grant under this part. 13


‘‘(3) CYBERSECURITY INCIDENT REPORTING 14


REQUIREMENTS.— 15


‘‘(A) IN GENERAL.—A vendor meets the 16


requirements of this paragraph if, upon becom-17


ing aware of the possibility that an election cy-18


bersecurity incident has occurred involving any 19


of the goods and services provided by the ven-20


dor pursuant to a grant under this part— 21


‘‘(i) the vendor promptly assesses 22


whether or not such an incident occurred, 23


and submits a notification meeting the re-24


quirements of subparagraph (B) to the 25
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Secretary and the Chairman of the assess-1


ment as soon as practicable (but in no case 2


later than 3 days after the vendor first be-3


comes aware of the possibility that the in-4


cident occurred); 5


‘‘(ii) if the incident involves goods or 6


services provided to an election agency, the 7


vendor submits a notification meeting the 8


requirements of subparagraph (B) to the 9


agency as soon as practicable (but in no 10


case later than 3 days after the vendor 11


first becomes aware of the possibility that 12


the incident occurred), and cooperates with 13


the agency in providing any other nec-14


essary notifications relating to the inci-15


dent; and 16


‘‘(iii) the vendor provides all necessary 17


updates to any notification submitted 18


under clause (i) or clause (ii). 19


‘‘(B) CONTENTS OF NOTIFICATIONS.— 20


Each notification submitted under clause (i) or 21


clause (ii) of subparagraph (A) shall contain 22


the following information with respect to any 23


election cybersecurity incident covered by the 24


notification: 25







431 


•HR 1 EH


‘‘(i) The date, time, and time zone 1


when the election cybersecurity incident 2


began, if known. 3


‘‘(ii) The date, time, and time zone 4


when the election cybersecurity incident 5


was detected. 6


‘‘(iii) The date, time, and duration of 7


the election cybersecurity incident. 8


‘‘(iv) The circumstances of the elec-9


tion cybersecurity incident, including the 10


specific election infrastructure systems be-11


lieved to have been accessed and informa-12


tion acquired, if any. 13


‘‘(v) Any planned and implemented 14


technical measures to respond to and re-15


cover from the incident. 16


‘‘(vi) In the case of any notification 17


which is an update to a prior notification, 18


any additional material information relat-19


ing to the incident, including technical 20


data, as it becomes available. 21


‘‘SEC. 298B. ELIGIBILITY OF STATES. 22


‘‘A State is eligible to receive a grant under this part 23


if the State submits to the Commission, at such time and 24
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in such form as the Commission may require, an applica-1


tion containing— 2


‘‘(1) a description of how the State will use the 3


grant to carry out the activities authorized under 4


this part; 5


‘‘(2) a certification and assurance that, not 6


later than 5 years after receiving the grant, the 7


State will carry out risk-limiting audits and will 8


carry out voting system security improvements, as 9


described in section 298A; and 10


‘‘(3) such other information and assurances as 11


the Commission may require. 12


‘‘SEC. 298C. REPORTS TO CONGRESS. 13


‘‘Not later than 90 days after the end of each fiscal 14


year, the Commission shall submit a report to the appro-15


priate congressional committees, including the Committees 16


on Homeland Security, House Administration, and the Ju-17


diciary of the House of Representatives and the Commit-18


tees on Homeland Security and Governmental Affairs, the 19


Judiciary, and Rules and Administration of the Senate, 20


on the activities carried out with the funds provided under 21


this part. 22


‘‘SEC. 298D. AUTHORIZATION OF APPROPRIATIONS. 23


‘‘(a) AUTHORIZATION.—There are authorized to be 24


appropriated for grants under this part— 25
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‘‘(1) $1,000,000,000 for fiscal year 2021; and 1


‘‘(2) $175,000,000 for each of the fiscal years 2


2022, 2024, 2026, and 2028. 3


‘‘(b) CONTINUING AVAILABILITY OF AMOUNTS.—Any 4


amounts appropriated pursuant to the authorization of 5


this section shall remain available until expended.’’. 6


(b) CLERICAL AMENDMENT.—The table of contents 7


of such Act, as amended by section 1622(c), is amended 8


by adding at the end of the items relating to subtitle D 9


of title II the following: 10


‘‘PART 8—GRANTS FOR OBTAINING COMPLIANT PAPER BALLOT VOTING 
SYSTEMS AND CARRYING OUT VOTING SYSTEM SECURITY IMPROVEMENTS 


‘‘Sec. 298. Grants for obtaining compliant paper ballot voting systems and 
carrying out voting system security improvements. 


‘‘Sec. 298A. Voting system security improvements described. 
‘‘Sec. 298B. Eligibility of States. 
‘‘Sec. 298C. Reports to Congress. 
‘‘Sec. 298D. Authorization of appropriations.’’. 


SEC. 3002. COORDINATION OF VOTING SYSTEM SECURITY 11


ACTIVITIES WITH USE OF REQUIREMENTS 12


PAYMENTS AND ELECTION ADMINISTRATION 13


REQUIREMENTS UNDER HELP AMERICA 14


VOTE ACT OF 2002. 15


(a) DUTIES OF ELECTION ASSISTANCE COMMIS-16


SION.—Section 202 of the Help America Vote Act of 2002 17


(52 U.S.C. 20922) is amended— 18


(1) in the matter preceding paragraph (1), by 19


striking ‘‘by’’ and inserting ‘‘and the security of 20


election infrastructure by’’; and 21
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(2) by striking the semicolon at the end of 1


paragraph (1) and inserting the following: ‘‘, and the 2


development, maintenance and dissemination of cy-3


bersecurity guidelines to identify vulnerabilities that 4


could lead to, protect against, detect, respond to and 5


recover from cybersecurity incidents;’’. 6


(b) MEMBERSHIP OF SECRETARY OF HOMELAND SE-7


CURITY ON BOARD OF ADVISORS OF ELECTION ASSIST-8


ANCE COMMISSION.—Section 214(a) of such Act (52 9


U.S.C. 20944(a)) is amended— 10


(1) by striking ‘‘37 members’’ and inserting 11


‘‘38 members’’; and 12


(2) by adding at the end the following new 13


paragraph: 14


‘‘(17) The Secretary of Homeland Security or 15


the Secretary’s designee.’’. 16


(c) REPRESENTATIVE OF DEPARTMENT OF HOME-17


LAND SECURITY ON TECHNICAL GUIDELINES DEVELOP-18


MENT COMMITTEE.—Section 221(c)(1) of such Act (52 19


U.S.C. 20961(c)(1)) is amended— 20


(1) by redesignating subparagraph (E) as sub-21


paragraph (F); and 22


(2) by inserting after subparagraph (D) the fol-23


lowing new subparagraph: 24
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‘‘(E) A representative of the Department 1


of Homeland Security.’’. 2


(d) GOALS OF PERIODIC STUDIES OF ELECTION AD-3


MINISTRATION ISSUES; CONSULTATION WITH SECRETARY 4


OF HOMELAND SECURITY.—Section 241(a) of such Act 5


(52 U.S.C. 20981(a)) is amended— 6


(1) in the matter preceding paragraph (1), by 7


striking ‘‘the Commission shall’’ and inserting ‘‘the 8


Commission, in consultation with the Secretary of 9


Homeland Security (as appropriate), shall’’; 10


(2) by striking ‘‘and’’ at the end of paragraph 11


(3); 12


(3) by redesignating paragraph (4) as para-13


graph (5); and 14


(4) by inserting after paragraph (3) the fol-15


lowing new paragraph: 16


‘‘(4) will be secure against attempts to under-17


mine the integrity of election systems by cyber or 18


other means; and’’. 19


(e) REQUIREMENTS PAYMENTS.— 20


(1) USE OF PAYMENTS FOR VOTING SYSTEM 21


SECURITY IMPROVEMENTS.—Section 251(b) of such 22


Act (52 U.S.C. 21001(b)), as amended by section 23


1061(a)(2), is further amended by adding at the end 24


the following new paragraph: 25
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‘‘(5) PERMITTING USE OF PAYMENTS FOR VOT-1


ING SYSTEM SECURITY IMPROVEMENTS.—A State 2


may use a requirements payment to carry out any 3


of the following activities: 4


‘‘(A) Cyber and risk mitigation training. 5


‘‘(B) Providing increased technical support 6


for any information technology infrastructure 7


that the chief State election official deems to be 8


part of the State’s election infrastructure or 9


designates as critical to the operation of the 10


State’s election infrastructure. 11


‘‘(C) Enhancing the cybersecurity and op-12


erations of the information technology infra-13


structure described in subparagraph (B). 14


‘‘(D) Enhancing the security of voter reg-15


istration databases.’’. 16


(2) INCORPORATION OF ELECTION INFRA-17


STRUCTURE PROTECTION IN STATE PLANS FOR USE 18


OF PAYMENTS.—Section 254(a)(1) of such Act (52 19


U.S.C. 21004(a)(1)) is amended by striking the pe-20


riod at the end and inserting ‘‘, including the protec-21


tion of election infrastructure.’’. 22


(3) COMPOSITION OF COMMITTEE RESPONSIBLE 23


FOR DEVELOPING STATE PLAN FOR USE OF PAY-24
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MENTS.—Section 255 of such Act (52 U.S.C. 1


21005) is amended— 2


(A) by redesignating subsection (b) as sub-3


section (c); and 4


(B) by inserting after subsection (a) the 5


following new subsection: 6


‘‘(b) GEOGRAPHIC REPRESENTATION.—The mem-7


bers of the committee shall be a representative group of 8


individuals from the State’s counties, cities, towns, and 9


Indian tribes, and shall represent the needs of rural as 10


well as urban areas of the State, as the case may be.’’. 11


(f) ENSURING PROTECTION OF COMPUTERIZED 12


STATEWIDE VOTER REGISTRATION LIST.—Section 13


303(a)(3) of such Act (52 U.S.C. 21083(a)(3)) is amend-14


ed by striking the period at the end and inserting ‘‘, as 15


well as other measures to prevent and deter cybersecurity 16


incidents, as identified by the Commission, the Secretary 17


of Homeland Security, and the Technical Guidelines De-18


velopment Committee.’’. 19


(g) SENIOR CYBER POLICY ADVISOR.—Section 20


204(a) of such Act (52 U.S.C. 20924(a)) is amended— 21


(1) by redesignating paragraphs (5) and (6) as 22


paragraphs (6) and (7); and 23


(2) by inserting after paragraph (4) the fol-24


lowing new paragraph: 25
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‘‘(5) SENIOR CYBER POLICY ADVISOR.—The 1


Commission shall have a Senior Cyber Policy Advi-2


sor, who shall be appointed by the Commission and 3


who shall serve under the Executive Director, and 4


who shall be the primary policy advisor to the Com-5


mission on matters of cybersecurity for Federal elec-6


tions.’’. 7


SEC. 3003. INCORPORATION OF DEFINITIONS. 8


(a) IN GENERAL.—Section 901 of the Help America 9


Vote Act of 2002 (52 U.S.C. 21141), as amended by sec-10


tion 1921(b)(1), is amended to read as follows: 11


‘‘SEC. 901. DEFINITIONS. 12


‘‘In this Act, the following definitions apply: 13


‘‘(1) The term ‘cybersecurity incident’ has the 14


meaning given the term ‘incident’ in section 227 of 15


the Homeland Security Act of 2002 (6 U.S.C. 148). 16


‘‘(2) The term ‘election infrastructure’ has the 17


meaning given such term in section 3601 of the 18


Election Security Act. 19


‘‘(3) The term ‘State’ means each of the several 20


States, the District of Columbia, the Commonwealth 21


of Puerto Rico, Guam, American Samoa, the United 22


States Virgin Islands, and the Commonwealth of the 23


Northern Mariana Islands.’’. 24
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(b) CLERICAL AMENDMENT.—The table of contents 1


of such Act is amended by amending the item relating to 2


section 901 to read as follows: 3


‘‘Sec. 901. Definitions.’’. 


PART 2—GRANTS FOR RISK-LIMITING AUDITS OF 4


RESULTS OF ELECTIONS 5


SEC. 3011. GRANTS TO STATES FOR CONDUCTING RISK-LIM-6


ITING AUDITS OF RESULTS OF ELECTIONS. 7


(a) AVAILABILITY OF GRANTS.—Subtitle D of title 8


II of the Help America Vote Act of 2002 (52 U.S.C. 9


21001 et seq.), as amended by sections 1622(b) and 10


3001(a), is amended by adding at the end the following 11


new part: 12


‘‘PART 9—GRANTS FOR CONDUCTING RISK- 13


LIMITING AUDITS OF RESULTS OF ELECTIONS 14


‘‘SEC. 299. GRANTS FOR CONDUCTING RISK-LIMITING AU-15


DITS OF RESULTS OF ELECTIONS. 16


‘‘(a) AVAILABILITY OF GRANTS.—The Commission 17


shall make a grant to each eligible State to conduct risk- 18


limiting audits as described in subsection (b) with respect 19


to the regularly scheduled general elections for Federal of-20


fice held in November 2022 and each succeeding election 21


for Federal office. 22


‘‘(b) RISK-LIMITING AUDITS DESCRIBED.—In this 23


part, a ‘risk-limiting audit’ is a post-election process— 24
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‘‘(1) which is conducted in accordance with 1


rules and procedures established by the chief State 2


election official of the State which meet the require-3


ments of subsection (c); and 4


‘‘(2) under which, if the reported outcome of 5


the election is incorrect, there is at least a predeter-6


mined percentage chance that the audit will replace 7


the incorrect outcome with the correct outcome as 8


determined by a full, hand-to-eye tabulation of all 9


votes validly cast in that election that ascertains 10


voter intent manually and directly from voter- 11


verifiable paper records. 12


‘‘(c) REQUIREMENTS FOR RULES AND PROCE-13


DURES.—The rules and procedures established for con-14


ducting a risk-limiting audit shall include the following 15


elements: 16


‘‘(1) Rules for ensuring the security of ballots 17


and documenting that prescribed procedures were 18


followed. 19


‘‘(2) Rules and procedures for ensuring the ac-20


curacy of ballot manifests produced by election agen-21


cies. 22


‘‘(3) Rules and procedures for governing the 23


format of ballot manifests, cast vote records, and 24


other data involved in the audit. 25







441 


•HR 1 EH


‘‘(4) Methods to ensure that any cast vote 1


records used in the audit are those used by the vot-2


ing system to tally the election results sent to the 3


chief State election official and made public. 4


‘‘(5) Procedures for the random selection of 5


ballots to be inspected manually during each audit. 6


‘‘(6) Rules for the calculations and other meth-7


ods to be used in the audit and to determine wheth-8


er and when the audit of an election is complete. 9


‘‘(7) Procedures and requirements for testing 10


any software used to conduct risk-limiting audits. 11


‘‘(d) DEFINITIONS.—In this part, the following defi-12


nitions apply: 13


‘‘(1) The term ‘ballot manifest’ means a record 14


maintained by each election agency that meets each 15


of the following requirements: 16


‘‘(A) The record is created without reliance 17


on any part of the voting system used to tab-18


ulate votes. 19


‘‘(B) The record functions as a sampling 20


frame for conducting a risk-limiting audit. 21


‘‘(C) The record contains the following in-22


formation with respect to the ballots cast and 23


counted in the election: 24
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‘‘(i) The total number of ballots cast 1


and counted by the agency (including 2


undervotes, overvotes, and other invalid 3


votes). 4


‘‘(ii) The total number of ballots cast 5


in each election administered by the agency 6


(including undervotes, overvotes, and other 7


invalid votes). 8


‘‘(iii) A precise description of the 9


manner in which the ballots are physically 10


stored, including the total number of phys-11


ical groups of ballots, the numbering sys-12


tem for each group, a unique label for each 13


group, and the number of ballots in each 14


such group. 15


‘‘(2) The term ‘incorrect outcome’ means an 16


outcome that differs from the outcome that would be 17


determined by a full tabulation of all votes validly 18


cast in the election, determining voter intent manu-19


ally, directly from voter-verifiable paper records. 20


‘‘(3) The term ‘outcome’ means the winner of 21


an election, whether a candidate or a position. 22


‘‘(4) The term ‘reported outcome’ means the 23


outcome of an election which is determined accord-24


ing to the canvass and which will become the official, 25
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certified outcome unless it is revised by an audit, re-1


count, or other legal process. 2


‘‘SEC. 299A. ELIGIBILITY OF STATES. 3


‘‘A State is eligible to receive a grant under this part 4


if the State submits to the Commission, at such time and 5


in such form as the Commission may require, an applica-6


tion containing— 7


‘‘(1) a certification that, not later than 5 years 8


after receiving the grant, the State will conduct risk- 9


limiting audits of the results of elections for Federal 10


office held in the State as described in section 299; 11


‘‘(2) a certification that, not later than one year 12


after the date of the enactment of this section, the 13


chief State election official of the State has estab-14


lished or will establish the rules and procedures for 15


conducting the audits which meet the requirements 16


of section 299(c); 17


‘‘(3) a certification that the audit shall be com-18


pleted not later than the date on which the State 19


certifies the results of the election; 20


‘‘(4) a certification that, after completing the 21


audit, the State shall publish a report on the results 22


of the audit, together with such information as nec-23


essary to confirm that the audit was conducted prop-24


erly; 25
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‘‘(5) a certification that, if a risk-limiting audit 1


conducted under this part leads to a full manual 2


tally of an election, State law requires that the State 3


or election agency shall use the results of the full 4


manual tally as the official results of the election; 5


and 6


‘‘(6) such other information and assurances as 7


the Commission may require. 8


‘‘SEC. 299B. AUTHORIZATION OF APPROPRIATIONS. 9


‘‘There are authorized to be appropriated for grants 10


under this part $20,000,000 for fiscal year 2021, to re-11


main available until expended.’’. 12


(b) CLERICAL AMENDMENT.—The table of contents 13


of such Act, as amended by sections 1622(c) and 3001(b), 14


is further amended by adding at the end of the items relat-15


ing to subtitle D of title II the following: 16


‘‘PART 9—GRANTS FOR CONDUCTING RISK-LIMITING AUDITS OF RESULTS 
OF ELECTIONS 


‘‘Sec. 299. Grants for conducting risk-limiting audits of results of elec-
tions. 


‘‘Sec. 299A. Eligibility of States. 
‘‘Sec. 299B. Authorization of appropriations.’’. 


SEC. 3012. GAO ANALYSIS OF EFFECTS OF AUDITS. 17


(a) ANALYSIS.—Not later than 6 months after the 18


first election for Federal office is held after grants are 19


first awarded to States for conducting risk-limiting audits 20


under part 9 of subtitle D of title II of the Help America 21


Vote Act of 2002 (as added by section 3011) for con-22
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ducting risk-limiting audits of elections for Federal office, 1


the Comptroller General of the United States shall con-2


duct an analysis of the extent to which such audits have 3


improved the administration of such elections and the se-4


curity of election infrastructure in the States receiving 5


such grants. 6


(b) REPORT.—The Comptroller General of the 7


United States shall submit a report on the analysis con-8


ducted under subsection (a) to the appropriate congres-9


sional committees. 10


PART 3—ELECTION INFRASTRUCTURE 11


INNOVATION GRANT PROGRAM 12


SEC. 3021. ELECTION INFRASTRUCTURE INNOVATION 13


GRANT PROGRAM. 14


(a) IN GENERAL.—Title III of the Homeland Secu-15


rity Act of 2002 (6 U.S.C. 181 et seq.) is amended by 16


adding at the end the following new section: 17


‘‘SEC. 321. ELECTION INFRASTRUCTURE INNOVATION 18


GRANT PROGRAM. 19


‘‘(a) ESTABLISHMENT.—The Secretary, acting 20


through the Under Secretary for Science and Technology, 21


in coordination with the Chairman of the Election Assist-22


ance Commission (established pursuant to the Help Amer-23


ica Vote Act of 2002) and in consultation with the Direc-24


tor of the National Science Foundation and the Director 25
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of the National Institute of Standards and Technology, 1


shall establish a competitive grant program to award 2


grants to eligible entities, on a competitive basis, for pur-3


poses of research and development that are determined to 4


have the potential to significantly improve the security (in-5


cluding cybersecurity), quality, reliability, accuracy, acces-6


sibility, and affordability of election infrastructure, and in-7


crease voter participation. 8


‘‘(b) REPORT TO CONGRESS.—Not later than 90 days 9


after the conclusion of each fiscal year for which grants 10


are awarded under this section, the Secretary shall submit 11


to the Committee on Homeland Security and the Com-12


mittee on House Administration of the House of Rep-13


resentatives and the Committee on Homeland Security 14


and Governmental Affairs and the Committee on Rules 15


and Administration of the Senate a report describing such 16


grants and analyzing the impact, if any, of such grants 17


on the security and operation of election infrastructure, 18


and on voter participation. 19


‘‘(c) AUTHORIZATION OF APPROPRIATIONS.—There 20


is authorized to be appropriated to the Secretary 21


$20,000,000 for each of fiscal years 2021 through 2029 22


for purposes of carrying out this section. 23


‘‘(d) ELIGIBLE ENTITY DEFINED.—In this section, 24


the term ‘eligible entity’ means— 25
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‘‘(1) an institution of higher education (as such 1


term is defined in section 101(a) of the Higher Edu-2


cation Act of 1965 (20 U.S.C. 1001(a)), including 3


an institution of higher education that is a histori-4


cally Black college or university (which has the 5


meaning given the term ‘‘part B institution’’ in sec-6


tion 322 of such Act (20 U.S.C. 1061)) or other mi-7


nority-serving institution listed in section 371(a) of 8


such Act (20 U.S.C. 1067q(a)); 9


‘‘(2) an organization described in section 10


501(c)(3) of the Internal Revenue Code of 1986 and 11


exempt from tax under section 501(a) of such Code; 12


or 13


‘‘(3) an organization, association, or a for-profit 14


company, including a small business concern (as 15


such term is described in section 3 of the Small 16


Business Act (15 U.S.C. 632)), including a small 17


business concern owned and controlled by socially 18


and economically disadvantaged individuals (as such 19


term is defined in section 8(d)(3)(C) of the Small 20


Business Act (15 U.S.C. 637(d)(3)(C)).’’. 21


(b) DEFINITION.—Section 2 of the Homeland Secu-22


rity Act of 2002 (6 U.S.C. 101) is amended— 23
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(1) by redesignating paragraphs (6) through 1


(20) as paragraphs (7) through (21), respectively; 2


and 3


(2) by inserting after paragraph (5) the fol-4


lowing new paragraph: 5


‘‘(6) ELECTION INFRASTRUCTURE.—The term 6


‘election infrastructure’ means storage facilities, 7


polling places, and centralized vote tabulation loca-8


tions used to support the administration of elections 9


for public office, as well as related information and 10


communications technology, including voter registra-11


tion databases, voting machines, electronic mail and 12


other communications systems (including electronic 13


mail and other systems of vendors who have entered 14


into contracts with election agencies to support the 15


administration of elections, manage the election 16


process, and report and display election results), and 17


other systems used to manage the election process 18


and to report and display election results on behalf 19


of an election agency.’’. 20


(c) CLERICAL AMENDMENT.—The table of contents 21


in section 1(b) of the Homeland Security Act of 2002 is 22


amended by inserting after the item relating to section 23


320 the following new item: 24


‘‘Sec. 321. Election infrastructure innovation grant program.’’. 
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Subtitle B—Security Measures 1


SEC. 3101. ELECTION INFRASTRUCTURE DESIGNATION. 2


Subparagraph (J) of section 2001(3) of the Home-3


land Security Act of 2002 (6 U.S.C. 601(3)) is amended 4


by inserting ‘‘, including election infrastructure’’ before 5


the period at the end. 6


SEC. 3102. TIMELY THREAT INFORMATION. 7


Subsection (d) of section 201 of the Homeland Secu-8


rity Act of 2002 (6 U.S.C. 121) is amended by adding 9


at the end the following new paragraph: 10


‘‘(24) To provide timely threat information re-11


garding election infrastructure to the chief State 12


election official of the State with respect to which 13


such information pertains.’’. 14


SEC. 3103. SECURITY CLEARANCE ASSISTANCE FOR ELEC-15


TION OFFICIALS. 16


In order to promote the timely sharing of information 17


on threats to election infrastructure, the Secretary may— 18


(1) help expedite a security clearance for the 19


chief State election official and other appropriate 20


State personnel involved in the administration of 21


elections, as designated by the chief State election 22


official; 23


(2) sponsor a security clearance for the chief 24


State election official and other appropriate State 25
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personnel involved in the administration of elections, 1


as designated by the chief State election official; and 2


(3) facilitate the issuance of a temporary clear-3


ance to the chief State election official and other ap-4


propriate State personnel involved in the administra-5


tion of elections, as designated by the chief State 6


election official, if the Secretary determines classi-7


fied information to be timely and relevant to the 8


election infrastructure of the State at issue. 9


SEC. 3104. SECURITY RISK AND VULNERABILITY ASSESS-10


MENTS. 11


(a) IN GENERAL.—Paragraph (6) of section 2209(c) 12


of the Homeland Security Act of 2002 (6 U.S.C. 659(c)) 13


is amended by inserting ‘‘(including by carrying out a se-14


curity risk and vulnerability assessment)’’ after ‘‘risk 15


management support’’. 16


(b) PRIORITIZATION TO ENHANCE ELECTION SECU-17


RITY.— 18


(1) IN GENERAL.—Not later than 90 days after 19


receiving a written request from a chief State elec-20


tion official, the Secretary shall, to the extent prac-21


ticable, commence a security risk and vulnerability 22


assessment (pursuant to paragraph (6) of section 23


2209(c) of the Homeland Security Act of 2002, as 24
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amended by subsection (a)) on election infrastruc-1


ture in the State at issue. 2


(2) NOTIFICATION.—If the Secretary, upon re-3


ceipt of a request described in paragraph (1), deter-4


mines that a security risk and vulnerability assess-5


ment referred to in such paragraph cannot be com-6


menced within 90 days, the Secretary shall expedi-7


tiously notify the chief State election official who 8


submitted such request. 9


SEC. 3105. ANNUAL REPORTS. 10


(a) REPORTS ON ASSISTANCE AND ASSESSMENTS.— 11


Not later than 1 year after the date of the enactment of 12


this Act and annually thereafter through 2028, the Sec-13


retary shall submit to the appropriate congressional com-14


mittees— 15


(1) efforts to carry out section 3103 during the 16


prior year, including specific information regarding 17


which States were helped, how many officials have 18


been helped in each State, how many security clear-19


ances have been sponsored in each State, and how 20


many temporary clearances have been issued in each 21


State; and 22


(2) efforts to carry out section 3104 during the 23


prior year, including specific information regarding 24


which States were helped, the dates on which the 25
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Secretary received a request for a security risk and 1


vulnerability assessment referred to in such section, 2


the dates on which the Secretary commenced each 3


such request, and the dates on which the Secretary 4


transmitted a notification in accordance with sub-5


section (b)(2) of such section. 6


(b) REPORTS ON FOREIGN THREATS.—Not later 7


than 90 days after the end of each fiscal year (beginning 8


with fiscal year 2021), the Secretary and the Director of 9


National Intelligence, in coordination with the heads of 10


appropriate offices of the Federal Government, shall sub-11


mit to the appropriate congressional committees a joint 12


report on foreign threats, including physical and cyberse-13


curity threats, to elections in the United States. 14


(c) INFORMATION FROM STATES.—For purposes of 15


preparing the reports required under this section, the Sec-16


retary shall solicit and consider information and comments 17


from States and election agencies, except that the provi-18


sion of such information and comments by a State or elec-19


tion agency shall be voluntary and at the discretion of the 20


State or election agency. 21


SEC. 3106. PRE-ELECTION THREAT ASSESSMENTS. 22


(a) SUBMISSION OF ASSESSMENT BY DNI.—Not 23


later than 180 days before the date of each regularly 24


scheduled general election for Federal office, the Director 25
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of National Intelligence shall submit an assessment of the 1


full scope of threats, including cybersecurity threats posed 2


by state actors and terrorist groups, to election infrastruc-3


ture and recommendations to address or mitigate such 4


threats, as developed by the Secretary and Chairman, to— 5


(1) the chief State election official of each 6


State; 7


(2) the appropriate congressional committees; 8


and 9


(3) any other relevant congressional commit-10


tees. 11


(b) UPDATES TO INITIAL ASSESSMENTS.—If, at any 12


time after submitting an assessment with respect to an 13


election under subsection (a), the Director of National In-14


telligence determines that the assessment should be up-15


dated to reflect new information regarding the threats in-16


volved, the Director shall submit a revised assessment 17


under such subsection. 18


(c) DEFINITIONS.—In this section: 19


(1) The term ‘‘Chairman’’ means the chair of 20


the Election Assistance Commission. 21


(2) The term ‘‘chief State election official’’ 22


means, with respect to a State, the individual des-23


ignated by the State under section 10 of the Na-24


tional Voter Registration Act of 1993 (52 U.S.C. 25
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20509) to be responsible for coordination of the 1


State’s responsibilities under such Act. 2


(3) The term ‘‘election infrastructure’’ means 3


storage facilities, polling places, and centralized vote 4


tabulation locations used to support the administra-5


tion of elections for public office, as well as related 6


information and communications technology, includ-7


ing voter registration databases, voting machines, 8


electronic mail and other communications systems 9


(including electronic mail and other systems of ven-10


dors who have entered into contracts with election 11


agencies to support the administration of elections, 12


manage the election process, and report and display 13


election results), and other systems used to manage 14


the election process and to report and display elec-15


tion results on behalf of an election agency. 16


(4) The term ‘‘Secretary’’ means the Secretary 17


of Homeland Security. 18


(5) The term ‘‘State’’ has the meaning given 19


such term in section 901 of the Help America Vote 20


Act of 2002 (52 U.S.C. 21141). 21


(d) EFFECTIVE DATE.—This subtitle shall apply with 22


respect to the regularly scheduled general election for Fed-23


eral office held in November 2022 and each succeeding 24


regularly scheduled general election for Federal office. 25
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Subtitle C—Enhancing Protections 1


for United States Democratic In-2


stitutions 3


SEC. 3201. NATIONAL STRATEGY TO PROTECT UNITED 4


STATES DEMOCRATIC INSTITUTIONS. 5


(a) IN GENERAL.—Not later than 1 year after the 6


date of the enactment of this Act, the President, acting 7


through the Secretary, in consultation with the Chairman, 8


the Secretary of Defense, the Secretary of State, the At-9


torney General, the Secretary of Education, the Director 10


of National Intelligence, the Chairman of the Federal 11


Election Commission, and the heads of any other appro-12


priate Federal agencies, shall issue a national strategy to 13


protect against cyber attacks, influence operations, 14


disinformation campaigns, and other activities that could 15


undermine the security and integrity of United States 16


democratic institutions. 17


(b) CONSIDERATIONS.—The national strategy re-18


quired under subsection (a) shall include consideration of 19


the following: 20


(1) The threat of a foreign state actor, foreign 21


terrorist organization (as designated pursuant to 22


section 219 of the Immigration and Nationality Act 23


(8 U.S.C. 1189)), or a domestic actor carrying out 24


a cyber attack, influence operation, disinformation 25
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campaign, or other activity aimed at undermining 1


the security and integrity of United States demo-2


cratic institutions. 3


(2) The extent to which United States demo-4


cratic institutions are vulnerable to a cyber attack, 5


influence operation, disinformation campaign, or 6


other activity aimed at undermining the security and 7


integrity of such democratic institutions. 8


(3) Potential consequences, such as an erosion 9


of public trust or an undermining of the rule of law, 10


that could result from a successful cyber attack, in-11


fluence operation, disinformation campaign, or other 12


activity aimed at undermining the security and in-13


tegrity of United States democratic institutions. 14


(4) Lessons learned from other governments the 15


institutions of which were subject to a cyber attack, 16


influence operation, disinformation campaign, or 17


other activity aimed at undermining the security and 18


integrity of such institutions, as well as actions that 19


could be taken by the United States Government to 20


bolster collaboration with foreign partners to detect, 21


deter, prevent, and counter such activities. 22


(5) Potential impacts, such as an erosion of 23


public trust in democratic institutions, as could be 24
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associated with a successful cyber breach or other 1


activity negatively affecting election infrastructure. 2


(6) Roles and responsibilities of the Secretary, 3


the Chairman, and the heads of other Federal enti-4


ties and non-Federal entities, including chief State 5


election officials and representatives of multi-state 6


information sharing and analysis centers. 7


(7) Any findings, conclusions, and recommenda-8


tions to strengthen protections for United States 9


democratic institutions that have been agreed to by 10


a majority of Commission members on the National 11


Commission to Protect United States Democratic 12


Institutions, authorized pursuant to section 3202. 13


(c) IMPLEMENTATION PLAN.—Not later than 90 14


days after the issuance of the national strategy required 15


under subsection (a), the President, acting through the 16


Secretary, in coordination with the Chairman, shall issue 17


an implementation plan for Federal efforts to implement 18


such strategy that includes the following: 19


(1) Strategic objectives and corresponding 20


tasks. 21


(2) Projected timelines and costs for the tasks 22


referred to in paragraph (1). 23


(3) Metrics to evaluate performance of such 24


tasks. 25
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(d) CLASSIFICATION.—The national strategy re-1


quired under subsection (a) shall be in unclassified form. 2


(e) CIVIL RIGHTS REVIEW.—Not later than 60 days 3


after the issuance of the national strategy required under 4


subsection (a), and not later than 60 days after the 5


issuance of the implementation plan required under sub-6


section (c), the Privacy and Civil Liberties Oversight 7


Board (established under section 1061 of the Intelligence 8


Reform and Terrorism Prevention Act of 2004 (42 U.S.C. 9


2000ee)) shall submit to Congress a report on any poten-10


tial privacy and civil liberties impacts of such strategy and 11


implementation plan, respectively. 12


SEC. 3202. NATIONAL COMMISSION TO PROTECT UNITED 13


STATES DEMOCRATIC INSTITUTIONS. 14


(a) ESTABLISHMENT.—There is established within 15


the legislative branch the National Commission to Protect 16


United States Democratic Institutions (in this section re-17


ferred to as the ‘‘Commission’’). 18


(b) PURPOSE.—The purpose of the Commission is to 19


counter efforts to undermine democratic institutions with-20


in the United States. 21


(c) COMPOSITION.— 22


(1) MEMBERSHIP.—The Commission shall be 23


composed of 10 members appointed for the life of 24


the Commission as follows: 25
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(A) One member shall be appointed by the 1


Secretary. 2


(B) One member shall be appointed by the 3


Chairman. 4


(C) Two members shall be appointed by 5


the majority leader of the Senate, in consulta-6


tion with the Chairman of the Committee on 7


Homeland Security and Governmental Affairs, 8


the Chairman of the Committee on the Judici-9


ary, and the Chairman of the Committee on 10


Rules and Administration. 11


(D) Two members shall be appointed by 12


the minority leader of the Senate, in consulta-13


tion with the ranking minority member of the 14


Committee on Homeland Security and Govern-15


mental Affairs, the ranking minority member of 16


the Committee on the Judiciary, and the rank-17


ing minority member of the Committee on 18


Rules and Administration. 19


(E) Two members shall be appointed by 20


the Speaker of the House of Representatives, in 21


consultation with the Chairman of the Com-22


mittee on Homeland Security, the Chairman of 23


the Committee on House Administration, and 24
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the Chairman of the Committee on the Judici-1


ary. 2


(F) Two members shall be appointed by 3


the minority leader of the House of Representa-4


tives, in consultation with the ranking minority 5


member of the Committee on Homeland Secu-6


rity, the ranking minority member of the Com-7


mittee on the Judiciary, and the ranking minor-8


ity member of the Committee on House Admin-9


istration. 10


(2) QUALIFICATIONS.—Individuals shall be se-11


lected for appointment to the Commission solely on 12


the basis of their professional qualifications, achieve-13


ments, public stature, experience, and expertise in 14


relevant fields, including cybersecurity, national se-15


curity, and the Constitution of the United States. 16


(3) NO COMPENSATION FOR SERVICE.—Mem-17


bers may not receive compensation for service on the 18


Commission, but shall receive travel expenses, in-19


cluding per diem in lieu of subsistence, in accord-20


ance with chapter 57 of title 5, United States Code. 21


(4) DEADLINE FOR APPOINTMENT.—All mem-22


bers of the Commission shall be appointed not later 23


than 60 days after the date of the enactment of this 24


Act. 25
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(5) VACANCIES.—A vacancy on the Commission 1


shall not affect its powers and shall be filled in the 2


manner in which the original appointment was 3


made. The appointment of the replacement member 4


shall be made not later than 60 days after the date 5


on which the vacancy occurs. 6


(d) CHAIR AND VICE CHAIR.—The Commission shall 7


elect a Chair and Vice Chair from among its members. 8


(e) QUORUM AND MEETINGS.— 9


(1) QUORUM.—The Commission shall meet and 10


begin the operations of the Commission not later 11


than 30 days after the date on which all members 12


have been appointed or, if such meeting cannot be 13


mutually agreed upon, on a date designated by the 14


Speaker of the House of Representatives and the 15


President pro Tempore of the Senate. Each subse-16


quent meeting shall occur upon the call of the Chair 17


or a majority of its members. A majority of the 18


members of the Commission shall constitute a 19


quorum, but a lesser number may hold meetings. 20


(2) AUTHORITY OF INDIVIDUALS TO ACT FOR 21


COMMISSION.—Any member of the Commission may, 22


if authorized by the Commission, take any action 23


that the Commission is authorized to take under this 24


section. 25
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(f) POWERS.— 1


(1) HEARINGS AND EVIDENCE.—The Commis-2


sion (or, on the authority of the Commission, any 3


subcommittee or member thereof) may, for the pur-4


pose of carrying out this section, hold hearings and 5


sit and act at such times and places, take such testi-6


mony, receive such evidence, and administer such 7


oaths as the Commission considers advisable to 8


carry out its duties. 9


(2) CONTRACTING.—The Commission may, to 10


such extent and in such amounts as are provided in 11


appropriation Acts, enter into contracts to enable 12


the Commission to discharge its duties under this 13


section. 14


(g) ASSISTANCE FROM FEDERAL AGENCIES.— 15


(1) GENERAL SERVICES ADMINISTRATION.— 16


The Administrator of General Services shall provide 17


to the Commission on a reimbursable basis adminis-18


trative support and other services for the perform-19


ance of the Commission’s functions. 20


(2) OTHER DEPARTMENTS AND AGENCIES.—In 21


addition to the assistance provided under paragraph 22


(1), the Department of Homeland Security, the 23


Election Assistance Commission, and other appro-24


priate departments and agencies of the United 25
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States shall provide to the Commission such serv-1


ices, funds, facilities, and staff as they may deter-2


mine advisable and as may be authorized by law. 3


(h) PUBLIC MEETINGS.—Any public meetings of the 4


Commission shall be conducted in a manner consistent 5


with the protection of information provided to or developed 6


for or by the Commission as required by any applicable 7


statute, regulation, or Executive order. 8


(i) SECURITY CLEARANCES.— 9


(1) IN GENERAL.—The heads of appropriate 10


departments and agencies of the executive branch 11


shall cooperate with the Commission to expeditiously 12


provide Commission members and staff with appro-13


priate security clearances to the extent possible 14


under applicable procedures and requirements. 15


(2) PREFERENCES.—In appointing staff, ob-16


taining detailees, and entering into contracts for the 17


provision of services for the Commission, the Com-18


mission shall give preference to individuals who have 19


active security clearances. 20


(j) REPORTS.— 21


(1) INTERIM REPORTS.—At any time prior to 22


the submission of the final report under paragraph 23


(2), the Commission may submit interim reports to 24


the President and Congress containing such find-25







464 


•HR 1 EH


ings, conclusions, and recommendations to strength-1


en protections for democratic institutions in the 2


United States as have been agreed to by a majority 3


of the members of the Commission. 4


(2) FINAL REPORT.—Not later than 18 months 5


after the date of the first meeting of the Commis-6


sion, the Commission shall submit to the President 7


and Congress a final report containing such find-8


ings, conclusions, and recommendations to strength-9


en protections for democratic institutions in the 10


United States as have been agreed to by a majority 11


of the members of the Commission. 12


(k) TERMINATION.— 13


(1) IN GENERAL.—The Commission shall termi-14


nate upon the expiration of the 60-day period which 15


begins on the date on which the Commission submits 16


the final report required under subsection (j)(2). 17


(2) ADMINISTRATIVE ACTIVITIES PRIOR TO 18


TERMINATION.—During the 60-day period referred 19


to in paragraph (1), the Commission may carry out 20


such administrative activities as may be required to 21


conclude its work, including providing testimony to 22


committees of Congress concerning the final report 23


and disseminating the final report. 24
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Subtitle D—Promoting Cybersecu-1


rity Through Improvements in 2


Election Administration 3


SEC. 3301. TESTING OF EXISTING VOTING SYSTEMS TO EN-4


SURE COMPLIANCE WITH ELECTION CYBER-5


SECURITY GUIDELINES AND OTHER GUIDE-6


LINES. 7


(a) REQUIRING TESTING OF EXISTING VOTING SYS-8


TEMS.— 9


(1) IN GENERAL.—Section 231(a) of the Help 10


America Vote Act of 2002 (52 U.S.C. 20971(a)) is 11


amended by adding at the end the following new 12


paragraph: 13


‘‘(3) TESTING TO ENSURE COMPLIANCE WITH 14


GUIDELINES.— 15


‘‘(A) TESTING.—Not later than 9 months 16


before the date of each regularly scheduled gen-17


eral election for Federal office, the Commission 18


shall provide for the testing by accredited lab-19


oratories under this section of the voting system 20


hardware and software which was certified for 21


use in the most recent such election, on the 22


basis of the most recent voting system guide-23


lines applicable to such hardware or software 24
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(including election cybersecurity guidelines) 1


issued under this Act. 2


‘‘(B) DECERTIFICATION OF HARDWARE OR 3


SOFTWARE FAILING TO MEET GUIDELINES.—If, 4


on the basis of the testing described in subpara-5


graph (A), the Commission determines that any 6


voting system hardware or software does not 7


meet the most recent guidelines applicable to 8


such hardware or software issued under this 9


Act, the Commission shall decertify such hard-10


ware or software.’’. 11


(2) EFFECTIVE DATE.—The amendment made 12


by paragraph (1) shall apply with respect to the reg-13


ularly scheduled general election for Federal office 14


held in November 2022 and each succeeding regu-15


larly scheduled general election for Federal office. 16


(b) ISSUANCE OF CYBERSECURITY GUIDELINES BY 17


TECHNICAL GUIDELINES DEVELOPMENT COMMITTEE.— 18


Section 221(b) of the Help America Vote Act of 2002 (52 19


U.S.C. 20961(b)) is amended by adding at the end the 20


following new paragraph: 21


‘‘(3) ELECTION CYBERSECURITY GUIDE-22


LINES.—Not later than 6 months after the date of 23


the enactment of this paragraph, the Development 24


Committee shall issue election cybersecurity guide-25







467 


•HR 1 EH


lines, including standards and best practices for pro-1


curing, maintaining, testing, operating, and updat-2


ing election systems to prevent and deter cybersecu-3


rity incidents.’’. 4


(c) BLOCKCHAIN TECHNOLOGY STUDY AND RE-5


PORT.— 6


(1) IN GENERAL.—The Election Assistance 7


Commission shall conduct a study with respect to 8


the use of blockchain technology to enhance voter se-9


curity in an election for Federal office. 10


(2) REPORT.—Not later than 90 days after the 11


date of enactment of this Act, the Commission shall 12


submit to Congress a report on the study conducted 13


under paragraph (1). 14


SEC. 3302. TREATMENT OF ELECTRONIC POLL BOOKS AS 15


PART OF VOTING SYSTEMS. 16


(a) INCLUSION IN DEFINITION OF VOTING SYS-17


TEM.—Section 301(b) of the Help America Vote Act of 18


2002 (52 U.S.C. 21081(b)) is amended— 19


(1) in the matter preceding paragraph (1), by 20


striking ‘‘this section’’ and inserting ‘‘this Act’’; 21


(2) by striking ‘‘and’’ at the end of paragraph 22


(1); 23


(3) by redesignating paragraph (2) as para-24


graph (3); and 25
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(4) by inserting after paragraph (1) the fol-1


lowing new paragraph: 2


‘‘(2) any electronic poll book used with respect 3


to the election; and’’. 4


(b) DEFINITION.—Section 301 of such Act (52 5


U.S.C. 21081) is amended— 6


(1) by redesignating subsections (d) and (d) as 7


subsections (d) and (e); and 8


(2) by inserting after subsection (b) the fol-9


lowing new subsection: 10


‘‘(c) ELECTRONIC POLL BOOK DEFINED.—In this 11


Act, the term ‘electronic poll book’ means the total com-12


bination of mechanical, electromechanical, or electronic 13


equipment (including the software, firmware, and docu-14


mentation required to program, control, and support the 15


equipment) that is used— 16


‘‘(1) to retain the list of registered voters at a 17


polling location, or vote center, or other location at 18


which voters cast votes in an election for Federal of-19


fice; and 20


‘‘(2) to identify registered voters who are eligi-21


ble to vote in an election.’’. 22


(c) EFFECTIVE DATE.—Section 301(e) of such Act 23


(52 U.S.C. 21081(e)), as redesignated by subsection (b), 24


is amended by striking the period at the end and inserting 25
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the following: ‘‘, or, with respect to any requirements re-1


lating to electronic poll books, on and after January 1, 2


2022.’’. 3


SEC. 3303. PRE-ELECTION REPORTS ON VOTING SYSTEM 4


USAGE. 5


(a) REQUIRING STATES TO SUBMIT REPORTS.—Title 6


III of the Help America Vote Act of 2002 (52 U.S.C. 7


21081 et seq.) is amended by inserting after section 301 8


the following new section: 9


‘‘SEC. 301A. PRE-ELECTION REPORTS ON VOTING SYSTEM 10


USAGE. 11


‘‘(a) REQUIRING STATES TO SUBMIT REPORTS.— 12


Not later than 120 days before the date of each regularly 13


scheduled general election for Federal office, the chief 14


State election official of a State shall submit a report to 15


the Commission containing a detailed voting system usage 16


plan for each jurisdiction in the State which will admin-17


ister the election, including a detailed plan for the usage 18


of electronic poll books and other equipment and compo-19


nents of such system. 20


‘‘(b) EFFECTIVE DATE.—Subsection (a) shall apply 21


with respect to the regularly scheduled general election for 22


Federal office held in November 2022 and each succeeding 23


regularly scheduled general election for Federal office.’’. 24







470 


•HR 1 EH


(b) CLERICAL AMENDMENT.—The table of contents 1


of such Act is amended by inserting after the item relating 2


to section 301 the following new item: 3


‘‘Sec. 301A. Pre-election reports on voting system usage.’’. 


SEC. 3304. STREAMLINING COLLECTION OF ELECTION IN-4


FORMATION. 5


Section 202 of the Help America Vote Act of 2002 6


(52 U.S.C. 20922) is amended— 7


(1) by striking ‘‘The Commission’’ and insert-8


ing ‘‘(a) IN GENERAL.—The Commission’’; and 9


(2) by adding at the end the following new sub-10


section: 11


‘‘(b) WAIVER OF CERTAIN REQUIREMENTS.—Sub-12


chapter I of chapter 35 of title 44, United States Code, 13


shall not apply to the collection of information for pur-14


poses of maintaining the clearinghouse described in para-15


graph (1) of subsection (a).’’. 16


SEC. 3305. EXEMPTION OF CYBERSECURITY ASSISTANCE 17


FROM LIMITATIONS ON AMOUNT OF COORDI-18


NATED POLITICAL PARTY EXPENDITURES. 19


(a) EXEMPTION.—Section 315(d)(5) of the Federal 20


Election Campaign Act of 1971 (52 U.S.C. 30116(d)(5)) 21


is amended— 22


(1) by striking ‘‘(5)’’ and inserting ‘‘(5)(A)’’; 23


(2) by striking the period at the end and insert-24


ing ‘‘, or to expenditures (whether provided as funds 25
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or provided as in-kind services) for secure informa-1


tion communications technology or for a cybersecu-2


rity product or service or for any other product or 3


service which assists in responding to threats or har-4


assment online.’’; and 5


(3) by adding at the end the following new sub-6


paragraph: 7


‘‘(B) In subparagraph (A)— 8


‘‘(i) the term ‘secure information communica-9


tions technology’ means a commercial-off-the-shelf 10


computing device which has been configured to re-11


strict unauthorized access and uses publicly-available 12


baseline configurations; and 13


‘‘(ii) the term ‘cybersecurity product or service’ 14


means a product or service which helps an organiza-15


tion to achieve the set of standards, guidelines, best 16


practices, methodologies, procedures, and processes 17


to cost-effectively identify, detect, protect, respond 18


to, and recover from cyber risks as developed by the 19


National Institute of Standards and Technology pur-20


suant to subsections (c)(15) and (e) of section 2 of 21


the National Institute of Standards and Technology 22


Act (15 U.S.C. 272).’’. 23
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(b) EFFECTIVE DATE.—The amendments made by 1


subsection (a) shall apply with respect to expenditures 2


made on or after the date of the enactment of this Act. 3


Subtitle E—Preventing Election 4


Hacking 5


SEC. 3401. SHORT TITLE. 6


This subtitle may be cited as the ‘‘Prevent Election 7


Hacking Act of 2021’’. 8


SEC. 3402. ELECTION SECURITY BUG BOUNTY PROGRAM. 9


(a) ESTABLISHMENT.—Not later than 1 year after 10


the date of the enactment of this Act, the Secretary shall 11


establish a program to be known as the ‘‘Election Security 12


Bug Bounty Program’’ (in this subtitle referred to as the 13


‘‘Program’’) to improve the cybersecurity of the systems 14


used to administer elections for Federal office by facili-15


tating and encouraging assessments by independent tech-16


nical experts, in cooperation with State and local election 17


officials and election service providers, to identify and re-18


port election cybersecurity vulnerabilities. 19


(b) VOLUNTARY PARTICIPATION BY ELECTION OFFI-20


CIALS AND ELECTION SERVICE PROVIDERS.— 21


(1) NO REQUIREMENT TO PARTICIPATE IN PRO-22


GRAM.—Participation in the Program shall be en-23


tirely voluntary for State and local election officials 24


and election service providers. 25







473 


•HR 1 EH


(2) ENCOURAGING PARTICIPATION AND INPUT 1


FROM ELECTION OFFICIALS.—In developing the Pro-2


gram, the Secretary shall solicit input from, and en-3


courage participation by, State and local election of-4


ficials. 5


(c) ACTIVITIES FUNDED.—In establishing and car-6


rying out the Program, the Secretary shall— 7


(1) establish a process for State and local elec-8


tion officials and election service providers to volun-9


tarily participate in the Program; 10


(2) designate appropriate information systems 11


to be included in the Program; 12


(3) provide compensation to eligible individuals, 13


organizations, and companies for reports of pre-14


viously unidentified security vulnerabilities within 15


the information systems designated under paragraph 16


(2) and establish criteria for individuals, organiza-17


tions, and companies to be considered eligible for 18


such compensation in compliance with Federal laws; 19


(4) consult with the Attorney General on how 20


to ensure that approved individuals, organizations, 21


and companies that comply with the requirements of 22


the Program are protected from prosecution under 23


section 1030 of title 18, United States Code, and 24


similar provisions of law, and from liability under 25
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civil actions for specific activities authorized under 1


the Program; 2


(5) consult with the Secretary of Defense and 3


the heads of other departments and agencies that 4


have implemented programs to provide compensation 5


for reports of previously undisclosed vulnerabilities 6


in information systems, regarding lessons that may 7


be applied from such programs; 8


(6) develop an expeditious process by which an 9


individual, organization, or company can register 10


with the Department, submit to a background check 11


as determined by the Department, and receive a de-12


termination regarding eligibility for participation in 13


the Program; and 14


(7) engage qualified interested persons, includ-15


ing representatives of private entities, about the 16


structure of the Program and, to the extent prac-17


ticable, establish a recurring competition for inde-18


pendent technical experts to assess election systems 19


for the purpose of identifying and reporting election 20


cybersecurity vulnerabilities. 21


(d) USE OF SERVICE PROVIDERS.—The Secretary 22


may award competitive contracts as necessary to manage 23


the Program. 24


(e) DEFINITIONS.—In this section: 25
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(1) The term ‘‘Department’’ means the Depart-1


ment of Homeland Security. 2


(2) The terms ‘‘election’’ and ‘‘Federal office’’ 3


have the meanings given such terms in section 301 4


of the Federal Election Campaign Act of 1971 (52 5


U.S.C. 30101). 6


(3) The term ‘‘election cybersecurity vulner-7


ability’’ means any security vulnerability that affects 8


an election system. 9


(4) The term ‘‘election infrastructure’’ has the 10


meaning given such term in paragraph (6) of section 11


2 of the Homeland Security Act of 2002 (6 U.S.C. 12


101), as added by section 3021 of this title. 13


(5) The term ‘‘election service provider’’ means 14


any person providing, supporting, or maintaining an 15


election system on behalf of a State or local election 16


official, such as a contractor or vendor. 17


(6) The term ‘‘election system’’ means any in-18


formation system which is part of an election infra-19


structure. 20


(7) The term ‘‘information system’’ has the 21


meaning given such term in section 3502 of title 44, 22


United States Code. 23


(8) The term ‘‘Secretary’’ means the Secretary 24


of Homeland Security, or, upon designation by the 25
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Secretary of Homeland Security, the Deputy Sec-1


retary of Homeland Security, the Director of Cyber-2


security and Infrastructure Security of the Cyberse-3


curity and Infrastructure Security Agency of the De-4


partment of Homeland Security, or a Senate-con-5


firmed official who reports to the Director. 6


(9) The term ‘‘security vulnerability’’ has the 7


meaning given such term in section 102 of the Cy-8


bersecurity Information Sharing Act of 2015 (6 9


U.S.C. 1501). 10


(10) The term ‘‘State’’ means each of the sev-11


eral States, the District of Columbia, the Common-12


wealth of Puerto Rico, Guam, American Samoa, the 13


Commonwealth of Northern Mariana Islands, and 14


the United States Virgin Islands. 15


(11) The term ‘‘voting system’’ has the mean-16


ing given such term in section 301(b) of the Help 17


America Vote Act of 2002 (52 U.S.C. 21081(b)). 18


Subtitle F—Election Security 19


Grants Advisory Committee 20


SEC. 3501. ESTABLISHMENT OF ADVISORY COMMITTEE. 21


(a) IN GENERAL.—Subtitle A of title II of the Help 22


America Vote Act of 2002 (52 U.S.C. 20921 et seq.) is 23


amended by adding at the end the following: 24
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‘‘PART 4—ELECTION SECURITY GRANTS 1


ADVISORY COMMITTEE 2


‘‘SEC. 225. ELECTION SECURITY GRANTS ADVISORY COM-3


MITTEE. 4


‘‘(a) ESTABLISHMENT.—There is hereby established 5


an advisory committee (hereinafter in this part referred 6


to as the ‘Committee’) to assist the Commission with re-7


spect to the award of grants to States under this Act for 8


the purpose of election security. 9


‘‘(b) DUTIES.— 10


‘‘(1) IN GENERAL.—The Committee shall, with 11


respect to an application for a grant received by the 12


Commission— 13


‘‘(A) review such application; and 14


‘‘(B) recommend to the Commission 15


whether to award the grant to the applicant. 16


‘‘(2) CONSIDERATIONS.—In reviewing an appli-17


cation pursuant to paragraph (1)(A), the Committee 18


shall consider— 19


‘‘(A) the record of the applicant with re-20


spect to— 21


‘‘(i) compliance of the applicant with 22


the requirements under subtitle A of title 23


III; and 24
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‘‘(ii) adoption of voluntary guidelines 1


issued by the Commission under subtitle B 2


of title III; and 3


‘‘(B) the goals and requirements of elec-4


tion security as described in title III of the For 5


the People Act. 6


‘‘(c) MEMBERSHIP.—The Committee shall be com-7


posed of 15 individuals appointed by the Executive Direc-8


tor of the Commission with experience and expertise in 9


election security. 10


‘‘(d) NO COMPENSATION FOR SERVICE.—Members of 11


the Committee shall not receive any compensation for 12


their service, but shall be paid travel expenses, including 13


per diem in lieu of subsistence, at rates authorized for em-14


ployees of agencies under subchapter I of chapter 57 of 15


title 5, United States Code, while away from their homes 16


or regular places of business in the performance of services 17


for the Committee.’’. 18


(b) EFFECTIVE DATE.—The amendments made by 19


this section shall take effect 1 year after the date of enact-20


ment of this Act. 21
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Subtitle G—Miscellaneous 1


Provisions 2


SEC. 3601. DEFINITIONS. 3


Except as provided in section 3402, in this title, the 4


following definitions apply: 5


(1) The term ‘‘Chairman’’ means the chair of 6


the Election Assistance Commission. 7


(2) The term ‘‘appropriate congressional com-8


mittees’’ means the Committees on Homeland Secu-9


rity and House Administration of the House of Rep-10


resentatives and the Committees on Homeland Secu-11


rity and Governmental Affairs and Rules and Ad-12


ministration of the Senate. 13


(3) The term ‘‘chief State election official’’ 14


means, with respect to a State, the individual des-15


ignated by the State under section 10 of the Na-16


tional Voter Registration Act of 1993 (52 U.S.C. 17


20509) to be responsible for coordination of the 18


State’s responsibilities under such Act. 19


(4) The term ‘‘Commission’’ means the Election 20


Assistance Commission. 21


(5) The term ‘‘democratic institutions’’ means 22


the diverse range of institutions that are essential to 23


ensuring an independent judiciary, free and fair elec-24


tions, and rule of law. 25
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(6) The term ‘‘election agency’’ means any com-1


ponent of a State, or any component of a unit of 2


local government in a State, which is responsible for 3


the administration of elections for Federal office in 4


the State. 5


(7) The term ‘‘election infrastructure’’ means 6


storage facilities, polling places, and centralized vote 7


tabulation locations used to support the administra-8


tion of elections for public office, as well as related 9


information and communications technology, includ-10


ing voter registration databases, voting machines, 11


electronic mail and other communications systems 12


(including electronic mail and other systems of ven-13


dors who have entered into contracts with election 14


agencies to support the administration of elections, 15


manage the election process, and report and display 16


election results), and other systems used to manage 17


the election process and to report and display elec-18


tion results on behalf of an election agency. 19


(8) The term ‘‘Secretary’’ means the Secretary 20


of Homeland Security. 21


(9) The term ‘‘State’’ has the meaning given 22


such term in section 901 of the Help America Vote 23


Act of 2002 (52 U.S.C. 21141). 24
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SEC. 3602. INITIAL REPORT ON ADEQUACY OF RESOURCES 1


AVAILABLE FOR IMPLEMENTATION. 2


Not later than 120 days after enactment of this Act, 3


the Chairman and the Secretary shall submit a report to 4


the appropriate committees of Congress, including the 5


Committees on Homeland Security and House Adminis-6


tration of the House of Representatives and the Com-7


mittee on Homeland Security and Governmental Affairs 8


of the Senate, analyzing the adequacy of the funding, re-9


sources, and personnel available to carry out this title and 10


the amendments made by this title. 11


Subtitle H—Use of Voting Machines 12


Manufactured in the United States 13


SEC. 3701. USE OF VOTING MACHINES MANUFACTURED IN 14


THE UNITED STATES. 15


(a) REQUIREMENT.—Section 301(a) of the Help 16


America Vote Act of 2002 (52 U.S.C. 21081(a)), as 17


amended by section 1504, section 1505, and section 1507, 18


is further amended by adding at the end the following new 19


paragraph: 20


‘‘(10) VOTING MACHINE REQUIREMENTS.—By 21


not later than the date of the regularly scheduled 22


general election for Federal office occurring in No-23


vember 2024, each State shall seek to ensure that 24


any voting machine used in such election and in any 25
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subsequent election for Federal office is manufac-1


tured in the United States.’’. 2


(b) CONFORMING AMENDMENT RELATING TO EF-3


FECTIVE DATE.—Section 301(d)(1) of such Act (52 4


U.S.C. 21081(d)(1)), as amended by section 1508, is 5


amended by striking ‘‘paragraph (2)’’ and inserting ‘‘sub-6


section (a)(10) and paragraph (2)’’. 7


Subtitle I—Study and Report on 8


Bots 9


SEC. 3801. SHORT TITLE. 10


This subtitle may be cited as the ‘‘Bots Research 11


Act’’. 12


SEC. 3802. TASK FORCE. 13


(a) ESTABLISHMENT.—Not later than 90 days after 14


the date of enactment of this Act, the Election Assistance 15


Commission, in consultation with the Cybersecurity and 16


Infrastructure Security Agency, shall establish a task 17


force to carry out the study and report required under 18


section 3803. 19


(b) NUMBER AND APPOINTMENT.—The task force 20


shall be comprised of the following: 21


(1) At least 1 expert representing the Govern-22


ment. 23


(2) At least 1 expert representing academia. 24
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(3) At least 1 expert representing non-profit or-1


ganizations. 2


(4) At least 1 expert representing the social 3


media industry. 4


(5) At least 1 election official. 5


(6) Any other expert that the Commission de-6


termines appropriate. 7


(c) QUALIFICATIONS.—The Commission shall select 8


task force members to serve by virtue of their expertise 9


in automation technology. 10


(d) DEADLINE FOR APPOINTMENT.—Not later than 11


90 days after the date of enactment of this Act, the Com-12


mission shall appoint the members of the task force. 13


(e) COMPENSATION.—Members of the task force shall 14


serve without pay and shall not receive travel expenses. 15


(f) TASK FORCE SUPPORT.—The Commission shall 16


ensure appropriate staff and officials of the Commission 17


are available to support any task force-related work. 18


SEC. 3803. STUDY AND REPORT. 19


(a) STUDY.—The task force established in this sub-20


title shall conduct a study of the impact of automated ac-21


counts on social media, public discourse, and elections. 22


Such study shall include an assessment of— 23


(1) what qualifies as a bot or automated ac-24


count; 25
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(2) the extent to which automated accounts are 1


used; 2


(3) how the automated accounts are used; and 3


(4) how to most effectively combat any use of 4


automated accounts that negatively effects social 5


media, public discourse, and elections while con-6


tinuing to promote the protection of the First 7


Amendment on the internet. 8


(b) TASK FORCE CONSIDERATIONS.—In carrying out 9


the requirements of this section, the task force shall con-10


sider, at a minimum— 11


(1) the promotion of technological innovation; 12


(2) the protection of First Amendment and 13


other constitutional rights of social media users; 14


(3) the need to improve cybersecurity to ensure 15


the integrity of elections; and 16


(4) the importance of continuously reviewing 17


relevant regulations to ensure that such regulations 18


respond effectively to changes in technology. 19


(c) REPORT.—Not later than 1 year after the estab-20


lishment of the task force, the task force shall develop and 21


submit to Congress and relevant Federal agencies the re-22


sults and conclusions of the study conducted under sub-23


section (a). 24
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Subtitle J—Severability 1


SEC. 3901. SEVERABILITY. 2


If any provision of this title or amendment made by 3


this title, or the application of a provision or amendment 4


to any person or circumstance, is held to be unconstitu-5


tional, the remainder of this title and amendments made 6


by this title, and the application of the provisions and 7


amendment to any person or circumstance, shall not be 8


affected by the holding. 9


DIVISION B—CAMPAIGN 10


FINANCE 11


TITLE IV—CAMPAIGN FINANCE 12


TRANSPARENCY 13


Subtitle A—Establishing Duty To Report Foreign Election Interference 


Sec. 4001. Findings relating to illicit money undermining our democracy. 
Sec. 4002. Federal campaign reporting of foreign contacts. 
Sec. 4003. Federal campaign foreign contact reporting compliance system. 
Sec. 4004. Criminal penalties. 
Sec. 4005. Report to congressional intelligence committees. 
Sec. 4006. Rule of construction. 


Subtitle B—DISCLOSE Act 


Sec. 4100. Short title. 


PART 1—CLOSING LOOPHOLES ALLOWING SPENDING BY FOREIGN 
NATIONALS IN ELECTIONS 


Sec. 4101. Clarification of prohibition on participation by foreign nationals in 
election-related activities. 


Sec. 4102. Clarification of application of foreign money ban to certain disburse-
ments and activities. 


Sec. 4103. Audit and report on illicit foreign money in Federal elections. 
Sec. 4104. Prohibition on contributions and donations by foreign nationals in 


connections with ballot initiatives and referenda. 
Sec. 4105. Disbursements and activities subject to foreign money ban. 
Sec. 4106. Prohibiting establishment of corporation to conceal election con-


tributions and donations by foreign nationals. 


PART 2—REPORTING OF CAMPAIGN-RELATED DISBURSEMENTS 
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Sec. 4111. Reporting of campaign-related disbursements. 
Sec. 4112. Application of foreign money ban to disbursements for campaign-re-


lated disbursements consisting of covered transfers. 
Sec. 4113. Effective date. 


PART 3—OTHER ADMINISTRATIVE REFORMS 


Sec. 4121. Petition for certiorari. 
Sec. 4122. Judicial review of actions related to campaign finance laws. 


PART 4—DISCLOSURE OF CONTRIBUTIONS TO POLITICAL COMMITTEES 
IMMEDIATELY PRIOR TO ELECTION 


Sec. 4131. Disclosure of contributions to political committees immediately prior 
to election. 


Subtitle C—Strengthening Oversight of Online Political Advertising 


Sec. 4201. Short title. 
Sec. 4202. Purpose. 
Sec. 4203. Findings. 
Sec. 4204. Sense of Congress. 
Sec. 4205. Expansion of definition of public communication. 
Sec. 4206. Expansion of definition of electioneering communication. 
Sec. 4207. Application of disclaimer statements to online communications. 
Sec. 4208. Political record requirements for online platforms. 
Sec. 4209. Preventing contributions, expenditures, independent expenditures, 


and disbursements for electioneering communications by for-
eign nationals in the form of online advertising. 


Sec. 4210. Independent study on media literacy and online political content 
consumption. 


Sec. 4211. Requiring online platforms to display notices identifying sponsors of 
political advertisements and to ensure notices continue to be 
present when advertisements are shared. 


Subtitle D—Stand By Every Ad 


Sec. 4301. Short title. 
Sec. 4302. Stand by every ad. 
Sec. 4303. Disclaimer requirements for communications made through 


prerecorded telephone calls. 
Sec. 4304. No expansion of persons subject to disclaimer requirements on inter-


net communications. 
Sec. 4305. Effective date. 


Subtitle E—Deterring Foreign Interference in Elections 


PART 1—DETERRENCE UNDER FEDERAL ELECTION CAMPAIGN ACT OF 1971 


Sec. 4401. Restrictions on exchange of campaign information between can-
didates and foreign powers. 


Sec. 4402. Clarification of standard for determining existence of coordination 
between campaigns and outside interests. 


Sec. 4403. Prohibition on provision of substantial assistance relating to con-
tribution or donation by foreign nationals. 


Sec. 4404. Clarification of application of foreign money ban. 







487 


•HR 1 EH


PART 2—NOTIFYING STATES OF DISINFORMATION CAMPAIGNS BY FOREIGN 
NATIONALS 


Sec. 4411. Notifying States of disinformation campaigns by foreign nationals. 


PART 3—PROHIBITING USE OF DEEPFAKES IN ELECTION CAMPAIGNS 


Sec. 4421. Prohibition on distribution of materially deceptive audio or visual 
media prior to election. 


PART 4—ASSESSMENT OF EXEMPTION OF REGISTRATION REQUIREMENTS 
UNDER FARA FOR REGISTERED LOBBYISTS 


Sec. 4431. Assessment of exemption of registration requirements under FARA 
for registered lobbyists. 


Subtitle F—Secret Money Transparency 


Sec. 4501. Repeal of restriction of use of funds by Internal Revenue Service to 
bring transparency to political activity of certain nonprofit or-
ganizations. 


Sec. 4502. Repeal of regulations. 


Subtitle G—Shareholder Right-to-Know 


Sec. 4601. Repeal of restriction on use of funds by Securities and Exchange 
Commission to ensure shareholders of corporations have knowl-
edge of corporation political activity. 


Sec. 4602. Assessment of shareholder preferences for disbursements for polit-
ical purposes. 


Sec. 4603. Governance and operations of corporate PACs. 


Subtitle H—Disclosure of Political Spending by Government Contractors 


Sec. 4701. Repeal of restriction on use of funds to require disclosure of political 
spending by government contractors. 


Subtitle I—Limitation and Disclosure Requirements for Presidential 
Inaugural Committees 


Sec. 4801. Short title. 
Sec. 4802. Limitations and disclosure of certain donations to, and disburse-


ments by, Inaugural Committees. 


Subtitle J—Miscellaneous Provisions 


Sec. 4901. Effective dates of provisions. 
Sec. 4902. Severability. 
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Subtitle A—Establishing Duty To 1


Report Foreign Election Inter-2


ference 3


SEC. 4001. FINDINGS RELATING TO ILLICIT MONEY UNDER-4


MINING OUR DEMOCRACY. 5


Congress finds the following: 6


(1) Criminals, terrorists, and corrupt govern-7


ment officials frequently abuse anonymously held 8


Limited Liability Companies (LLCs), also known as 9


‘‘shell companies,’’ to hide, move, and launder the 10


dirty money derived from illicit activities such as 11


trafficking, bribery, exploitation, and embezzlement. 12


Ownership and control of the finances that run 13


through shell companies are obscured to regulators 14


and law enforcement because little information is re-15


quired and collected when establishing these entities. 16


(2) The public release of the ‘‘Panama Papers’’ 17


in 2016 and the ‘‘Paradise Papers’’ in 2017 revealed 18


that these shell companies often purchase and sell 19


United States real estate. United States anti-money 20


laundering laws do not apply to cash transactions in-21


volving real estate effectively concealing the bene-22


ficiaries and transactions from regulators and law 23


enforcement. 24
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(3) Since the Supreme Court’s decisions in Citi-1


zens United v. Federal Election Commission, 558 2


U.S. 310 (2010), millions of dollars have flowed into 3


super PACs through LLCs whose funders are anon-4


ymous or intentionally obscured. Criminal investiga-5


tions have uncovered LLCs that were used to hide 6


illegal campaign contributions from foreign criminal 7


fugitives, to advance international influence-buying 8


schemes, and to conceal contributions from donors 9


who were already under investigation for bribery and 10


racketeering. Voters have no way to know the true 11


sources of the money being routed through these 12


LLCs to influence elections, including whether any 13


of the funds come from foreign or other illicit 14


sources. 15


(4) Congress should curb the use of anonymous 16


shell companies for illicit purposes by requiring 17


United States companies to disclose their beneficial 18


owners, strengthening anti-money laundering and 19


counter-terrorism finance laws. 20


(5) Congress should examine the money laun-21


dering and terrorist financing risks in the real estate 22


market, including the role of anonymous parties, and 23


review legislation to address any vulnerabilities iden-24


tified in this sector. 25
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(6) Congress should examine the methods by 1


which corruption flourishes and the means to detect 2


and deter the financial misconduct that fuels this 3


driver of global instability. Congress should monitor 4


government efforts to enforce United States anti- 5


corruption laws and regulations. 6


SEC. 4002. FEDERAL CAMPAIGN REPORTING OF FOREIGN 7


CONTACTS. 8


(a) INITIAL NOTICE.— 9


(1) IN GENERAL.—Section 304 of the Federal 10


Election Campaign Act of 1971 (52 U.S.C. 30104) 11


is amended by adding at the end the following new 12


subsection: 13


‘‘(j) DISCLOSURE OF REPORTABLE FOREIGN CON-14


TACTS.— 15


‘‘(1) COMMITTEE OBLIGATION TO NOTIFY.— 16


Not later than 1 week after a reportable foreign con-17


tact, each political committee shall notify the Fed-18


eral Bureau of Investigation and the Commission of 19


the reportable foreign contact and provide a sum-20


mary of the circumstances with respect to such re-21


portable foreign contact. The Federal Bureau of In-22


vestigation, not later than 1 week after receiving a 23


notification from a political committee under this 24


paragraph, shall submit to the political committee, 25
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the Permanent Select Committee on Intelligence of 1


the House of Representatives, and the Select Com-2


mittee on Intelligence of the Senate written or elec-3


tronic confirmation of receipt of the notification. 4


‘‘(2) INDIVIDUAL OBLIGATION TO NOTIFY.— 5


Not later than 3 days after a reportable foreign con-6


tact— 7


‘‘(A) each candidate and each immediate 8


family member of a candidate shall notify the 9


treasurer or other designated official of the 10


principal campaign committee of such candidate 11


of the reportable foreign contact and provide a 12


summary of the circumstances with respect to 13


such reportable foreign contact; and 14


‘‘(B) each official, employee, or agent of a 15


political committee shall notify the treasurer or 16


other designated official of the committee of the 17


reportable foreign contact and provide a sum-18


mary of the circumstances with respect to such 19


reportable foreign contact. 20


‘‘(3) REPORTABLE FOREIGN CONTACT.—In this 21


subsection: 22


‘‘(A) IN GENERAL.—The term ‘reportable 23


foreign contact’ means any direct or indirect 24


contact or communication that— 25
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‘‘(i) is between— 1


‘‘(I) a candidate, an immediate 2


family member of the candidate, a po-3


litical committee, or any official, em-4


ployee, or agent of such committee; 5


and 6


‘‘(II) an individual that the per-7


son described in subclause (I) knows, 8


has reason to know, or reasonably be-9


lieves is a covered foreign national; 10


and 11


‘‘(ii) the person described in clause 12


(i)(I) knows, has reason to know, or rea-13


sonably believes involves— 14


‘‘(I) an offer or other proposal 15


for a contribution, donation, expendi-16


ture, disbursement, or solicitation de-17


scribed in section 319; or 18


‘‘(II) coordination or collabora-19


tion with, an offer or provision of in-20


formation or services to or from, or 21


persistent and repeated contact with, 22


a covered foreign national in connec-23


tion with an election. 24


‘‘(B) EXCEPTIONS.— 25
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‘‘(i) CONTACTS IN OFFICIAL CAPACITY 1


AS ELECTED OFFICIAL.—The term ‘report-2


able foreign contact’ shall not include any 3


contact or communication with a covered 4


foreign national by an elected official or an 5


employee of an elected official solely in an 6


official capacity as such an official or em-7


ployee. 8


‘‘(ii) CONTACTS FOR PURPOSES OF 9


ENABLING OBSERVATION OF ELECTIONS 10


BY INTERNATIONAL OBSERVERS.—The 11


term ‘reportable foreign contact’ shall not 12


include any contact or communication with 13


a covered foreign national by any person 14


which is made for purposes of enabling the 15


observation of elections in the United 16


States by a foreign national or the obser-17


vation of elections outside of the United 18


States by a candidate, political committee, 19


or any official, employee, or agent of such 20


committee. 21


‘‘(iii) EXCEPTIONS NOT APPLICABLE 22


IF CONTACTS OR COMMUNICATIONS IN-23


VOLVE PROHIBITED DISBURSEMENTS.—A 24


contact or communication by an elected of-25
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ficial or an employee of an elected official 1


shall not be considered to be made solely 2


in an official capacity for purposes of 3


clause (i), and a contact or communication 4


shall not be considered to be made for pur-5


poses of enabling the observation of elec-6


tions for purposes of clause (ii), if the con-7


tact or communication involves a contribu-8


tion, donation, expenditure, disbursement, 9


or solicitation described in section 319. 10


‘‘(C) COVERED FOREIGN NATIONAL DE-11


FINED.— 12


‘‘(i) IN GENERAL.—In this paragraph, 13


the term ‘covered foreign national’ 14


means— 15


‘‘(I) a foreign principal (as de-16


fined in section 1(b) of the Foreign 17


Agents Registration Act of 1938 (22 18


U.S.C. 611(b))) that is a government 19


of a foreign country or a foreign polit-20


ical party; 21


‘‘(II) any person who acts as an 22


agent, representative, employee, or 23


servant, or any person who acts in 24


any other capacity at the order, re-25
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quest, or under the direction or con-1


trol, of a foreign principal described in 2


subclause (I) or of a person any of 3


whose activities are directly or indi-4


rectly supervised, directed, controlled, 5


financed, or subsidized in whole or in 6


major part by a foreign principal de-7


scribed in subclause (I); or 8


‘‘(III) any person included in the 9


list of specially designated nationals 10


and blocked persons maintained by 11


the Office of Foreign Assets Control 12


of the Department of the Treasury 13


pursuant to authorities relating to the 14


imposition of sanctions relating to the 15


conduct of a foreign principal de-16


scribed in subclause (I). 17


‘‘(ii) CLARIFICATION REGARDING AP-18


PLICATION TO CITIZENS OF THE UNITED 19


STATES.—In the case of a citizen of the 20


United States, subclause (II) of clause (i) 21


applies only to the extent that the person 22


involved acts within the scope of that per-23


son’s status as the agent of a foreign prin-24
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cipal described in subclause (I) of clause 1


(i). 2


‘‘(4) IMMEDIATE FAMILY MEMBER.—In this 3


subsection, the term ‘immediate family member’ 4


means, with respect to a candidate, a parent, parent- 5


in-law, spouse, adult child, or sibling.’’. 6


(2) EFFECTIVE DATE.—The amendment made 7


by paragraph (1) shall apply with respect to report-8


able foreign contacts which occur on or after the 9


date of the enactment of this Act. 10


(b) INFORMATION INCLUDED ON REPORT.— 11


(1) IN GENERAL.—Section 304(b) of such Act 12


(52 U.S.C. 30104(b)) is amended— 13


(A) by striking ‘‘and’’ at the end of para-14


graph (7); 15


(B) by striking the period at the end of 16


paragraph (8) and inserting ‘‘; and’’; and 17


(C) by adding at the end the following new 18


paragraph: 19


‘‘(9) for any reportable foreign contact (as de-20


fined in subsection (j)(3))— 21


‘‘(A) the date, time, and location of the 22


contact; 23
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‘‘(B) the date and time of when a des-1


ignated official of the committee was notified of 2


the contact; 3


‘‘(C) the identity of individuals involved; 4


and 5


‘‘(D) a description of the contact, including 6


the nature of any contribution, donation, ex-7


penditure, disbursement, or solicitation involved 8


and the nature of any activity described in sub-9


section (j)(3)(A)(ii)(II) involved.’’. 10


(2) EFFECTIVE DATE.—The amendment made 11


by paragraph (1) shall apply with respect to reports 12


filed on or after the expiration of the 60-day period 13


which begins on the date of the enactment of this 14


Act. 15


SEC. 4003. FEDERAL CAMPAIGN FOREIGN CONTACT RE-16


PORTING COMPLIANCE SYSTEM. 17


(a) IN GENERAL.—Section 302 of the Federal Elec-18


tion Campaign Act of 1971 (52 U.S.C. 30102) is amended 19


by adding at the end the following new subsection: 20


‘‘(j) REPORTABLE FOREIGN CONTACTS COMPLIANCE 21


POLICY.— 22


‘‘(1) REPORTING.—Each political committee 23


shall establish a policy that requires all officials, em-24


ployees, and agents of such committee (and, in the 25
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case of an authorized committee, the candidate and 1


each immediate family member of the candidate) to 2


notify the treasurer or other appropriate designated 3


official of the committee of any reportable foreign 4


contact (as defined in section 304(j)) not later than 5


3 days after such contact was made. 6


‘‘(2) RETENTION AND PRESERVATION OF 7


RECORDS.—Each political committee shall establish 8


a policy that provides for the retention and preserva-9


tion of records and information related to reportable 10


foreign contacts (as so defined) for a period of not 11


less than 3 years. 12


‘‘(3) CERTIFICATION.— 13


‘‘(A) IN GENERAL.—Upon filing its state-14


ment of organization under section 303(a), and 15


with each report filed under section 304(a), the 16


treasurer of each political committee (other 17


than an authorized committee) shall certify 18


that— 19


‘‘(i) the committee has in place poli-20


cies that meet the requirements of para-21


graphs (1) and (2); 22


‘‘(ii) the committee has designated an 23


official to monitor compliance with such 24


policies; and 25
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‘‘(iii) not later than 1 week after the 1


beginning of any formal or informal affili-2


ation with the committee, all officials, em-3


ployees, and agents of such committee 4


will— 5


‘‘(I) receive notice of such poli-6


cies; 7


‘‘(II) be informed of the prohibi-8


tions under section 319; and 9


‘‘(III) sign a certification affirm-10


ing their understanding of such poli-11


cies and prohibitions. 12


‘‘(B) AUTHORIZED COMMITTEES.—With 13


respect to an authorized committee, the can-14


didate shall make the certification required 15


under subparagraph (A).’’. 16


(b) EFFECTIVE DATE.— 17


(1) IN GENERAL.—The amendment made by 18


subsection (a) shall apply with respect to political 19


committees which file a statement of organization 20


under section 303(a) of the Federal Election Cam-21


paign Act of 1971 (52 U.S.C. 30103(a)) on or after 22


the date of the enactment of this Act. 23


(2) TRANSITION RULE FOR EXISTING COMMIT-24


TEES.—Not later than 30 days after the date of the 25
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enactment of this Act, each political committee 1


under the Federal Election Campaign Act of 1971 2


shall file a certification with the Federal Election 3


Commission that the committee is in compliance 4


with the requirements of section 302(j) of such Act 5


(as added by subsection (a)). 6


SEC. 4004. CRIMINAL PENALTIES. 7


Section 309(d)(1) of the Federal Election Campaign 8


Act of 1971 (52 U.S.C. 30109(d)(1)) is amended by add-9


ing at the end the following new subparagraphs: 10


‘‘(E) Any person who knowingly and willfully com-11


mits a violation of subsection (j) or (b)(9) of section 304 12


or section 302(j) shall be fined not more than $500,000, 13


imprisoned not more than 5 years, or both. 14


‘‘(F) Any person who knowingly and willfully conceals 15


or destroys any materials relating to a reportable foreign 16


contact (as defined in section 304(j)) shall be fined not 17


more than $1,000,000, imprisoned not more than 5 years, 18


or both.’’. 19


SEC. 4005. REPORT TO CONGRESSIONAL INTELLIGENCE 20


COMMITTEES. 21


(a) IN GENERAL.—Not later than 1 year after the 22


date of enactment of this Act, and annually thereafter, 23


the Director of the Federal Bureau of Investigation shall 24


submit to the congressional intelligence committees a re-25
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port relating to notifications received by the Federal Bu-1


reau of Investigation under section 304(j)(1) of the Fed-2


eral Election Campaign Act of 1971 (as added by section 3


4002(a) of this Act). 4


(b) ELEMENTS.—Each report under subsection (a) 5


shall include, at a minimum, the following with respect 6


to notifications described in subsection (a): 7


(1) The number of such notifications received 8


from political committees during the year covered by 9


the report. 10


(2) A description of protocols and procedures 11


developed by the Federal Bureau of Investigation re-12


lating to receipt and maintenance of records relating 13


to such notifications. 14


(3) With respect to such notifications received 15


during the year covered by the report, a description 16


of any subsequent actions taken by the Director re-17


sulting from the receipt of such notifications. 18


(c) CONGRESSIONAL INTELLIGENCE COMMITTEES 19


DEFINED.—In this section, the term ‘‘congressional intel-20


ligence committees’’ has the meaning given that term in 21


section 3 of the National Security Act of 1947 (50 U.S.C. 22


3003). 23







502 


•HR 1 EH


SEC. 4006. RULE OF CONSTRUCTION. 1


Nothing in this subtitle or the amendments made by 2


this subtitle shall be construed— 3


(1) to impede legitimate journalistic activities; 4


or 5


(2) to impose any additional limitation on the 6


right to express political views or to participate in 7


public discourse of any individual who— 8


(A) resides in the United States; 9


(B) is not a citizen of the United States or 10


a national of the United States, as defined in 11


section 101(a)(22) of the Immigration and Na-12


tionality Act (8 U.S.C. 1101(a)(22)); and 13


(C) is not lawfully admitted for permanent 14


residence, as defined by section 101(a)(20) of 15


the Immigration and Nationality Act (8 U.S.C. 16


1101(a)(20)). 17


Subtitle B—DISCLOSE Act 18


SEC. 4100. SHORT TITLE. 19


This subtitle may be cited as the ‘‘Democracy Is 20


Strengthened by Casting Light On Spending in Elections 21


Act of 2021’’ or the ‘‘DISCLOSE Act of 2021’’. 22
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PART 1—CLOSING LOOPHOLES ALLOWING 1


SPENDING BY FOREIGN NATIONALS IN ELEC-2


TIONS 3


SEC. 4101. CLARIFICATION OF PROHIBITION ON PARTICI-4


PATION BY FOREIGN NATIONALS IN ELEC-5


TION-RELATED ACTIVITIES. 6


(a) CLARIFICATION OF PROHIBITION.—Section 7


319(a) of the Federal Election Campaign Act of 1971 (52 8


U.S.C. 30121(a)) is amended— 9


(1) by striking ‘‘or’’ at the end of paragraph 10


(1); 11


(2) by striking the period at the end of para-12


graph (2) and inserting ‘‘; or’’; and 13


(3) by adding at the end the following new 14


paragraph: 15


‘‘(3) a foreign national to direct, dictate, con-16


trol, or directly or indirectly participate in the deci-17


sion making process of any person (including a cor-18


poration, labor organization, political committee, or 19


political organization) with regard to such person’s 20


Federal or non-Federal election-related activity, in-21


cluding any decision concerning the making of con-22


tributions, donations, expenditures, or disbursements 23


in connection with an election for any Federal, 24


State, or local office or any decision concerning the 25


administration of a political committee.’’. 26
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(b) CERTIFICATION OF COMPLIANCE.—Section 319 1


of such Act (52 U.S.C. 30121) is amended by adding at 2


the end the following new subsection: 3


‘‘(c) CERTIFICATION OF COMPLIANCE REQUIRED 4


PRIOR TO CARRYING OUT ACTIVITY.—Prior to the mak-5


ing in connection with an election for Federal office of any 6


contribution, donation, expenditure, independent expendi-7


ture, or disbursement for an electioneering communication 8


by a corporation, labor organization (as defined in section 9


316(b)), limited liability corporation, or partnership dur-10


ing a year, the chief executive officer of the corporation, 11


labor organization, limited liability corporation, or part-12


nership (or, if the corporation, labor organization, limited 13


liability corporation, or partnership does not have a chief 14


executive officer, the highest ranking official of the cor-15


poration, labor organization, limited liability corporation, 16


or partnership), shall file a certification with the Commis-17


sion, under penalty of perjury, that a foreign national did 18


not direct, dictate, control, or directly or indirectly partici-19


pate in the decision making process relating to such activ-20


ity in violation of subsection (a)(3), unless the chief execu-21


tive officer has previously filed such a certification during 22


that calendar year.’’. 23


(c) EFFECTIVE DATE.—The amendments made by 24


this section shall take effect upon the expiration of the 25
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180-day period which begins on the date of the enactment 1


of this Act, and shall take effect without regard to whether 2


or not the Federal Election Commission has promulgated 3


regulations to carry out such amendments. 4


SEC. 4102. CLARIFICATION OF APPLICATION OF FOREIGN 5


MONEY BAN TO CERTAIN DISBURSEMENTS 6


AND ACTIVITIES. 7


(a) APPLICATION TO DISBURSEMENTS TO SUPER 8


PACS AND OTHER PERSONS.—Section 319(a)(1)(A) of 9


the Federal Election Campaign Act of 1971 (52 U.S.C. 10


30121(a)(1)(A)) is amended by striking the semicolon and 11


inserting the following: ‘‘, including any disbursement to 12


a political committee which accepts donations or contribu-13


tions that do not comply with any of the limitations, prohi-14


bitions, and reporting requirements of this Act (or any dis-15


bursement to or on behalf of any account of a political 16


committee which is established for the purpose of accept-17


ing such donations or contributions), or to any other per-18


son for the purpose of funding an expenditure, inde-19


pendent expenditure, or electioneering communication (as 20


defined in section 304(f)(3));’’. 21


(b) CONDITIONS UNDER WHICH CORPORATE PACS 22


MAY MAKE CONTRIBUTIONS AND EXPENDITURES.—Sec-23


tion 316(b) of such Act (52 U.S.C. 30118(b)) is amended 24


by adding at the end the following new paragraph: 25
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‘‘(8) A separate segregated fund established by a cor-1


poration may not make a contribution or expenditure dur-2


ing a year unless the fund has certified to the Commission 3


the following during the year: 4


‘‘(A) Each individual who manages the fund, 5


and who is responsible for exercising decisionmaking 6


authority for the fund, is a citizen of the United 7


States or is lawfully admitted for permanent resi-8


dence in the United States. 9


‘‘(B) No foreign national under section 319 10


participates in any way in the decisionmaking proc-11


esses of the fund with regard to contributions or ex-12


penditures under this Act. 13


‘‘(C) The fund does not solicit or accept rec-14


ommendations from any foreign national under sec-15


tion 319 with respect to the contributions or expend-16


itures made by the fund. 17


‘‘(D) Any member of the board of directors of 18


the corporation who is a foreign national under sec-19


tion 319 abstains from voting on matters concerning 20


the fund or its activities.’’. 21


SEC. 4103. AUDIT AND REPORT ON ILLICIT FOREIGN 22


MONEY IN FEDERAL ELECTIONS. 23


(a) IN GENERAL.—Title III of the Federal Election 24


Campaign Act of 1971 (52 U.S.C. 30101 et seq.), as 25
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amended by section 1821, is further amended by inserting 1


after section 319A the following new section: 2


‘‘SEC. 319B. AUDIT AND REPORT ON DISBURSEMENTS BY 3


FOREIGN NATIONALS. 4


‘‘(a) AUDIT.— 5


‘‘(1) IN GENERAL.—The Commission shall con-6


duct an audit after each Federal election cycle to de-7


termine the incidence of illicit foreign money in such 8


Federal election cycle. 9


‘‘(2) PROCEDURES.—In carrying out paragraph 10


(1), the Commission shall conduct random audits of 11


any disbursements required to be reported under 12


this Act, in accordance with procedures established 13


by the Commission. 14


‘‘(b) REPORT.—Not later than 180 days after the end 15


of each Federal election cycle, the Commission shall sub-16


mit to Congress a report containing— 17


‘‘(1) results of the audit required by subsection 18


(a)(1); 19


‘‘(2) an analysis of the extent to which illicit 20


foreign money was used to carry out disinformation 21


and propaganda campaigns focused on depressing 22


turnout among rural communities and the success or 23


failure of these efforts, together with recommenda-24


tions to address these efforts in future elections; 25
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‘‘(3) an analysis of the extent to which illicit 1


foreign money was used to carry out disinformation 2


and propaganda campaigns focused on depressing 3


turnout among African-American and other minority 4


communities and the success or failure of these ef-5


forts, together with recommendations to address 6


these efforts in future elections; 7


‘‘(4) an analysis of the extent to which illicit 8


foreign money was used to carry out disinformation 9


and propaganda campaigns focused on influencing 10


military and veteran communities and the success or 11


failure of these efforts, together with recommenda-12


tions to address these efforts in future elections; and 13


‘‘(5) recommendations to address the presence 14


of illicit foreign money in elections, as appropriate. 15


‘‘(c) DEFINITIONS.—As used in this section: 16


‘‘(1) The term ‘Federal election cycle’ means 17


the period which begins on the day after the date of 18


a regularly scheduled general election for Federal of-19


fice and which ends on the date of the first regularly 20


scheduled general election for Federal office held 21


after such date. 22


‘‘(2) The term ‘illicit foreign money’ means any 23


disbursement by a foreign national (as defined in 24


section 319(b)) prohibited under such section.’’. 25
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(b) EFFECTIVE DATE.—The amendment made by 1


subsection (a) shall apply with respect to the Federal elec-2


tion cycle that began during November 2020, and each 3


succeeding Federal election cycle. 4


SEC. 4104. PROHIBITION ON CONTRIBUTIONS AND DONA-5


TIONS BY FOREIGN NATIONALS IN CONNEC-6


TIONS WITH BALLOT INITIATIVES AND 7


REFERENDA. 8


(a) IN GENERAL.—Section 319(a)(1)(A) of the Fed-9


eral Election Campaign Act of 1971 (52 U.S.C. 10


30121(a)(1)(A)) is amended by striking ‘‘State, or local 11


election’’ and inserting the following: ‘‘State, or local elec-12


tion, including a State or local ballot initiative or ref-13


erendum’’. 14


(b) EFFECTIVE DATE.—The amendment made by 15


this section shall apply with respect to elections held in 16


2022 or any succeeding year. 17


SEC. 4105. DISBURSEMENTS AND ACTIVITIES SUBJECT TO 18


FOREIGN MONEY BAN. 19


(a) DISBURSEMENTS DESCRIBED.—Section 20


319(a)(1) of the Federal Election Campaign Act of 1971 21


(52 U.S.C. 30121(a)(1)) is amended— 22


(1) by striking ‘‘or’’ at the end of subparagraph 23


(B); and 24
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(2) by striking subparagraph (C) and inserting 1


the following: 2


‘‘(C) an expenditure; 3


‘‘(D) an independent expenditure; 4


‘‘(E) a disbursement for an electioneering 5


communication (within the meaning of section 6


304(f)(3)); 7


‘‘(F) a disbursement for a communication 8


which is placed or promoted for a fee on a 9


website, web application, or digital application 10


that refers to a clearly identified candidate for 11


election for Federal office and is disseminated 12


within 60 days before a general, special, or run-13


off election for the office sought by the can-14


didate or 30 days before a primary or pref-15


erence election, or a convention or caucus of a 16


political party that has authority to nominate a 17


candidate for the office sought by the can-18


didate; 19


‘‘(G) a disbursement for a broadcast, cable 20


or satellite communication, or for a communica-21


tion which is placed or promoted for a fee on 22


a website, web application, or digital applica-23


tion, that promotes, supports, attacks, or op-24


poses the election of a clearly identified can-25
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didate for Federal, State, or local office (re-1


gardless of whether the communication contains 2


express advocacy or the functional equivalent of 3


express advocacy); 4


‘‘(H) a disbursement for a broadcast, 5


cable, or satellite communication, or for any 6


communication which is placed or promoted for 7


a fee on an online platform (as defined in sec-8


tion 304(k)(3)), that discusses a national legis-9


lative issue of public importance in a year in 10


which a regularly scheduled general election for 11


Federal office is held, but only if the disburse-12


ment is made by a covered foreign national de-13


scribed in section 304(j)(3)(C); 14


‘‘(I) a disbursement by a covered foreign 15


national described in section 304(j)(3)(C) to 16


compensate any person for internet activity that 17


promotes, supports, attacks, or opposes the 18


election of a clearly identified candidate for 19


Federal, State, or local office (regardless of 20


whether the activity contains express advocacy 21


or the functional equivalent of express advo-22


cacy); and 23
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‘‘(J) a disbursement for a Federal judicial 1


nomination communication (as defined in sec-2


tion 324(d)(2)).’’. 3


(b) EFFECTIVE DATE.—The amendments made by 4


this section shall apply with respect to disbursements 5


made on or after the date of the enactment of this Act. 6


SEC. 4106. PROHIBITING ESTABLISHMENT OF CORPORA-7


TION TO CONCEAL ELECTION CONTRIBU-8


TIONS AND DONATIONS BY FOREIGN NATION-9


ALS. 10


(a) PROHIBITION.—Chapter 29 of title 18, United 11


States Code, as amended by section 1071(a) and section 12


1201(a), is amended by adding at the end the following: 13


‘‘§ 614. Establishment of corporation to conceal elec-14


tion contributions and donations by for-15


eign nationals 16


‘‘(a) OFFENSE.—It shall be unlawful for an owner, 17


officer, attorney, or incorporation agent of a corporation, 18


company, or other entity to establish or use the corpora-19


tion, company, or other entity with the intent to conceal 20


an activity of a foreign national (as defined in section 319 21


of the Federal Election Campaign Act of 1971 (52 U.S.C. 22


30121)) prohibited under such section 319. 23
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‘‘(b) PENALTY.—Any person who violates subsection 1


(a) shall be imprisoned for not more than 5 years, fined 2


under this title, or both.’’. 3


(b) TABLE OF SECTIONS.—The table of sections for 4


chapter 29 of title 18, United States Code, as amended 5


by section 1071(b) and section 1201(b), is amended by 6


inserting after the item relating to section 613 the fol-7


lowing: 8


‘‘614. Establishment of corporation to conceal election contributions and dona-
tions by foreign nationals.’’. 


PART 2—REPORTING OF CAMPAIGN-RELATED 9


DISBURSEMENTS 10


SEC. 4111. REPORTING OF CAMPAIGN-RELATED DISBURSE-11


MENTS. 12


(a) DISCLOSURE REQUIREMENTS FOR CORPORA-13


TIONS, LABOR ORGANIZATIONS, AND CERTAIN OTHER 14


ENTITIES.— 15


(1) IN GENERAL.—Section 324 of the Federal 16


Election Campaign Act of 1971 (52 U.S.C. 30126) 17


is amended to read as follows: 18


‘‘SEC. 324. DISCLOSURE OF CAMPAIGN-RELATED DISBURSE-19


MENTS BY COVERED ORGANIZATIONS. 20


‘‘(a) DISCLOSURE STATEMENT.— 21


‘‘(1) IN GENERAL.—Any covered organization 22


that makes campaign-related disbursements aggre-23


gating more than $10,000 in an election reporting 24
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cycle shall, not later than 24 hours after each disclo-1


sure date, file a statement with the Commission 2


made under penalty of perjury that contains the in-3


formation described in paragraph (2)— 4


‘‘(A) in the case of the first statement filed 5


under this subsection, for the period beginning 6


on the first day of the election reporting cycle 7


(or, if earlier, the period beginning one year be-8


fore the first such disclosure date) and ending 9


on the first such disclosure date; and 10


‘‘(B) in the case of any subsequent state-11


ment filed under this subsection, for the period 12


beginning on the previous disclosure date and 13


ending on such disclosure date. 14


‘‘(2) INFORMATION DESCRIBED.—The informa-15


tion described in this paragraph is as follows: 16


‘‘(A) The name of the covered organization 17


and the principal place of business of such or-18


ganization and, in the case of a covered organi-19


zation that is a corporation (other than a busi-20


ness concern that is an issuer of a class of secu-21


rities registered under section 12 of the Securi-22


ties Exchange Act of 1934 (15 U.S.C. 78l) or 23


that is required to file reports under section 24


15(d) of that Act (15 U.S.C. 78o(d))) or an en-25
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tity described in subsection (e)(2), a list of the 1


beneficial owners (as defined in paragraph 2


(4)(A)) of the entity that— 3


‘‘(i) identifies each beneficial owner by 4


name and current residential or business 5


street address; and 6


‘‘(ii) if any beneficial owner exercises 7


control over the entity through another 8


legal entity, such as a corporation, partner-9


ship, limited liability company, or trust, 10


identifies each such other legal entity and 11


each such beneficial owner who will use 12


that other entity to exercise control over 13


the entity. 14


‘‘(B) The amount of each campaign-related 15


disbursement made by such organization during 16


the period covered by the statement of more 17


than $1,000, and the name and address of the 18


person to whom the disbursement was made. 19


‘‘(C) In the case of a campaign-related dis-20


bursement that is not a covered transfer, the 21


election to which the campaign-related disburse-22


ment pertains and if the disbursement is made 23


for a public communication, the name of any 24


candidate identified in such communication and 25
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whether such communication is in support of or 1


in opposition to a candidate. 2


‘‘(D) A certification by the chief executive 3


officer or person who is the head of the covered 4


organization that the campaign-related dis-5


bursement is not made in cooperation, consulta-6


tion, or concert with or at the request or sug-7


gestion of a candidate, authorized committee, or 8


agent of a candidate, political party, or agent of 9


a political party. 10


‘‘(E)(i) If the covered organization makes 11


campaign-related disbursements using exclu-12


sively funds in a segregated bank account con-13


sisting of funds that were paid directly to such 14


account by persons other than the covered orga-15


nization that controls the account, for each 16


such payment to the account— 17


‘‘(I) the name and address of each 18


person who made such payment during the 19


period covered by the statement; 20


‘‘(II) the date and amount of such 21


payment; and 22


‘‘(III) the aggregate amount of all 23


such payments made by the person during 24


the period beginning on the first day of the 25
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election reporting cycle (or, if earlier, the 1


period beginning one year before the dis-2


closure date) and ending on the disclosure 3


date, 4


but only if such payment was made by a person 5


who made payments to the account in an aggre-6


gate amount of $10,000 or more during the pe-7


riod beginning on the first day of the election 8


reporting cycle (or, if earlier, the period begin-9


ning one year before the disclosure date) and 10


ending on the disclosure date. 11


‘‘(ii) In any calendar year after 2022, sec-12


tion 315(c)(1)(B) shall apply to the amount de-13


scribed in clause (i) in the same manner as 14


such section applies to the limitations estab-15


lished under subsections (a)(1)(A), (a)(1)(B), 16


(a)(3), and (h) of such section, except that for 17


purposes of applying such section to the 18


amounts described in subsection (b), the ‘base 19


period’ shall be 2022. 20


‘‘(F)(i) If the covered organization makes 21


campaign-related disbursements using funds 22


other than funds in a segregated bank account 23


described in subparagraph (E), for each pay-24


ment to the covered organization— 25
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‘‘(I) the name and address of each 1


person who made such payment during the 2


period covered by the statement; 3


‘‘(II) the date and amount of such 4


payment; and 5


‘‘(III) the aggregate amount of all 6


such payments made by the person during 7


the period beginning on the first day of the 8


election reporting cycle (or, if earlier, the 9


period beginning one year before the dis-10


closure date) and ending on the disclosure 11


date, 12


but only if such payment was made by a person 13


who made payments to the covered organization 14


in an aggregate amount of $10,000 or more 15


during the period beginning on the first day of 16


the election reporting cycle (or, if earlier, the 17


period beginning one year before the disclosure 18


date) and ending on the disclosure date. 19


‘‘(ii) In any calendar year after 2022, sec-20


tion 315(c)(1)(B) shall apply to the amount de-21


scribed in clause (i) in the same manner as 22


such section applies to the limitations estab-23


lished under subsections (a)(1)(A), (a)(1)(B), 24


(a)(3), and (h) of such section, except that for 25
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purposes of applying such section to the 1


amounts described in subsection (b), the ‘base 2


period’ shall be 2022. 3


‘‘(G) Such other information as required in 4


rules established by the Commission to promote 5


the purposes of this section. 6


‘‘(3) EXCEPTIONS.— 7


‘‘(A) AMOUNTS RECEIVED IN ORDINARY 8


COURSE OF BUSINESS.—The requirement to in-9


clude in a statement filed under paragraph (1) 10


the information described in paragraph (2) 11


shall not apply to amounts received by the cov-12


ered organization in commercial transactions in 13


the ordinary course of any trade or business 14


conducted by the covered organization or in the 15


form of investments (other than investments by 16


the principal shareholder in a limited liability 17


corporation) in the covered organization. For 18


purposes of this subparagraph, amounts re-19


ceived by a covered organization as remittances 20


from an employee to the employee’s collective 21


bargaining representative shall be treated as 22


amounts received in commercial transactions in 23


the ordinary course of the business conducted 24


by the covered organization. 25
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‘‘(B) DONOR RESTRICTION ON USE OF 1


FUNDS.—The requirement to include in a state-2


ment submitted under paragraph (1) the infor-3


mation described in subparagraph (F) of para-4


graph (2) shall not apply if— 5


‘‘(i) the person described in such sub-6


paragraph prohibited, in writing, the use of 7


the payment made by such person for cam-8


paign-related disbursements; and 9


‘‘(ii) the covered organization agreed 10


to follow the prohibition and deposited the 11


payment in an account which is segregated 12


from any account used to make campaign- 13


related disbursements. 14


‘‘(C) THREAT OF HARASSMENT OR RE-15


PRISAL.—The requirement to include any infor-16


mation relating to the name or address of any 17


person (other than a candidate) in a statement 18


submitted under paragraph (1) shall not apply 19


if the inclusion of the information would subject 20


the person to serious threats, harassment, or 21


reprisals. 22


‘‘(4) OTHER DEFINITIONS.—For purposes of 23


this section: 24


‘‘(A) BENEFICIAL OWNER DEFINED.— 25
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‘‘(i) IN GENERAL.—Except as pro-1


vided in clause (ii), the term ‘beneficial 2


owner’ means, with respect to any entity, 3


a natural person who, directly or indi-4


rectly— 5


‘‘(I) exercises substantial control 6


over an entity through ownership, vot-7


ing rights, agreement, or otherwise; or 8


‘‘(II) has a substantial interest in 9


or receives substantial economic bene-10


fits from the assets of an entity. 11


‘‘(ii) EXCEPTIONS.—The term ‘bene-12


ficial owner’ shall not include— 13


‘‘(I) a minor child; 14


‘‘(II) a person acting as a nomi-15


nee, intermediary, custodian, or agent 16


on behalf of another person; 17


‘‘(III) a person acting solely as 18


an employee of an entity and whose 19


control over or economic benefits from 20


the entity derives solely from the em-21


ployment status of the person; 22


‘‘(IV) a person whose only inter-23


est in an entity is through a right of 24


inheritance, unless the person also 25
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meets the requirements of clause (i); 1


or 2


‘‘(V) a creditor of an entity, un-3


less the creditor also meets the re-4


quirements of clause (i). 5


‘‘(iii) ANTI-ABUSE RULE.—The excep-6


tions under clause (ii) shall not apply if 7


used for the purpose of evading, circum-8


venting, or abusing the provisions of clause 9


(i) or paragraph (2)(A). 10


‘‘(B) DISCLOSURE DATE.—The term ‘dis-11


closure date’ means— 12


‘‘(i) the first date during any election 13


reporting cycle by which a person has 14


made campaign-related disbursements ag-15


gregating more than $10,000; and 16


‘‘(ii) any other date during such elec-17


tion reporting cycle by which a person has 18


made campaign-related disbursements ag-19


gregating more than $10,000 since the 20


most recent disclosure date for such elec-21


tion reporting cycle. 22


‘‘(C) ELECTION REPORTING CYCLE.—The 23


term ‘election reporting cycle’ means the 2-year 24


period beginning on the date of the most recent 25







523 


•HR 1 EH


general election for Federal office, except that 1


in the case of a campaign-related disbursement 2


for a Federal judicial nomination communica-3


tion, such term means any calendar year in 4


which the campaign-related disbursement is 5


made. 6


‘‘(D) PAYMENT.—The term ‘payment’ in-7


cludes any contribution, donation, transfer, pay-8


ment of dues, or other payment. 9


‘‘(b) COORDINATION WITH OTHER PROVISIONS.— 10


‘‘(1) OTHER REPORTS FILED WITH THE COM-11


MISSION.—Information included in a statement filed 12


under this section may be excluded from statements 13


and reports filed under section 304. 14


‘‘(2) TREATMENT AS SEPARATE SEGREGATED 15


FUND.—A segregated bank account referred to in 16


subsection (a)(2)(E) may be treated as a separate 17


segregated fund for purposes of section 527(f)(3) of 18


the Internal Revenue Code of 1986. 19


‘‘(c) FILING.—Statements required to be filed under 20


subsection (a) shall be subject to the requirements of sec-21


tion 304(d) to the same extent and in the same manner 22


as if such reports had been required under subsection (c) 23


or (g) of section 304. 24
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‘‘(d) CAMPAIGN-RELATED DISBURSEMENT DE-1


FINED.— 2


‘‘(1) IN GENERAL.—In this section, the term 3


‘campaign-related disbursement’ means a disburse-4


ment by a covered organization for any of the fol-5


lowing: 6


‘‘(A) An independent expenditure which ex-7


pressly advocates the election or defeat of a 8


clearly identified candidate for election for Fed-9


eral office, or is the functional equivalent of ex-10


press advocacy because, when taken as a whole, 11


it can be interpreted by a reasonable person 12


only as advocating the election or defeat of a 13


candidate for election for Federal office. 14


‘‘(B) Any public communication which re-15


fers to a clearly identified candidate for election 16


for Federal office and which promotes or sup-17


ports the election of a candidate for that office, 18


or attacks or opposes the election of a candidate 19


for that office, without regard to whether the 20


communication expressly advocates a vote for or 21


against a candidate for that office. 22


‘‘(C) An electioneering communication, as 23


defined in section 304(f)(3). 24
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‘‘(D) A Federal judicial nomination com-1


munication. 2


‘‘(E) A covered transfer. 3


‘‘(2) FEDERAL JUDICIAL NOMINATION COMMU-4


NICATION.— 5


‘‘(A) IN GENERAL.—The term ‘Federal ju-6


dicial nomination communication’ means any 7


communication— 8


‘‘(i) that is by means of any broad-9


cast, cable, or satellite, paid internet, or 10


paid digital communication, paid pro-11


motion, newspaper, magazine, outdoor ad-12


vertising facility, mass mailing, telephone 13


bank, telephone messaging effort of more 14


than 500 substantially similar calls or elec-15


tronic messages within a 30-day period, or 16


any other form of general public political 17


advertising; and 18


‘‘(ii) which promotes, supports, at-19


tacks, or opposes the nomination or Senate 20


confirmation of an individual as a Federal 21


judge or justice. 22


‘‘(B) EXCEPTION.—Such term shall not in-23


clude any news story, commentary, or editorial 24


distributed through the facilities of any broad-25
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casting station or any print, online, or digital 1


newspaper, magazine, publication, or periodical, 2


unless such facilities are owned or controlled by 3


any political party, political committee, or can-4


didate. 5


‘‘(3) EXCEPTION.—The term ‘campaign-related 6


disbursement’ does not include any news story, com-7


mentary, or editorial distributed through the facili-8


ties of any broadcasting station or any print, online, 9


or digital newspaper, magazine, publication, or peri-10


odical, unless such facilities are owned or controlled 11


by any political party, political committee, or can-12


didate. 13


‘‘(4) INTENT NOT REQUIRED.—A disbursement 14


for an item described in subparagraph (A), (B), (C), 15


(D), or (E) of paragraph (1) shall be treated as a 16


campaign-related disbursement regardless of the in-17


tent of the person making the disbursement. 18


‘‘(e) COVERED ORGANIZATION DEFINED.—In this 19


section, the term ‘covered organization’ means any of the 20


following: 21


‘‘(1) A corporation (other than an organization 22


described in section 501(c)(3) of the Internal Rev-23


enue Code of 1986). 24
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‘‘(2) A limited liability corporation that is not 1


otherwise treated as a corporation for purposes of 2


this Act (other than an organization described in 3


section 501(c)(3) of the Internal Revenue Code of 4


1986). 5


‘‘(3) An organization described in section 6


501(c) of such Code and exempt from taxation 7


under section 501(a) of such Code (other than an 8


organization described in section 501(c)(3) of such 9


Code). 10


‘‘(4) A labor organization (as defined in section 11


316(b)). 12


‘‘(5) Any political organization under section 13


527 of the Internal Revenue Code of 1986, other 14


than a political committee under this Act (except as 15


provided in paragraph (6)). 16


‘‘(6) A political committee with an account that 17


accepts donations or contributions that do not com-18


ply with the contribution limits or source prohibi-19


tions under this Act, but only with respect to such 20


accounts. 21


‘‘(f) COVERED TRANSFER DEFINED.— 22


‘‘(1) IN GENERAL.—In this section, the term 23


‘covered transfer’ means any transfer or payment of 24
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funds by a covered organization to another person if 1


the covered organization— 2


‘‘(A) designates, requests, or suggests that 3


the amounts be used for— 4


‘‘(i) campaign-related disbursements 5


(other than covered transfers); or 6


‘‘(ii) making a transfer to another 7


person for the purpose of making or pay-8


ing for such campaign-related disburse-9


ments; 10


‘‘(B) made such transfer or payment in re-11


sponse to a solicitation or other request for a 12


donation or payment for— 13


‘‘(i) the making of or paying for cam-14


paign-related disbursements (other than 15


covered transfers); or 16


‘‘(ii) making a transfer to another 17


person for the purpose of making or pay-18


ing for such campaign-related disburse-19


ments; 20


‘‘(C) engaged in discussions with the re-21


cipient of the transfer or payment regarding— 22


‘‘(i) the making of or paying for cam-23


paign-related disbursements (other than 24


covered transfers); or 25
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‘‘(ii) donating or transferring any 1


amount of such transfer or payment to an-2


other person for the purpose of making or 3


paying for such campaign-related disburse-4


ments; 5


‘‘(D) made campaign-related disburse-6


ments (other than a covered transfer) in an ag-7


gregate amount of $50,000 or more during the 8


2-year period ending on the date of the transfer 9


or payment, or knew or had reason to know 10


that the person receiving the transfer or pay-11


ment made such disbursements in such an ag-12


gregate amount during that 2-year period; or 13


‘‘(E) knew or had reason to know that the 14


person receiving the transfer or payment would 15


make campaign-related disbursements in an ag-16


gregate amount of $50,000 or more during the 17


2-year period beginning on the date of the 18


transfer or payment. 19


‘‘(2) EXCLUSIONS.—The term ‘covered transfer’ 20


does not include any of the following: 21


‘‘(A) A disbursement made by a covered 22


organization in a commercial transaction in the 23


ordinary course of any trade or business con-24


ducted by the covered organization or in the 25
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form of investments made by the covered orga-1


nization. 2


‘‘(B) A disbursement made by a covered 3


organization if— 4


‘‘(i) the covered organization prohib-5


ited, in writing, the use of such disburse-6


ment for campaign-related disbursements; 7


and 8


‘‘(ii) the recipient of the disbursement 9


agreed to follow the prohibition and depos-10


ited the disbursement in an account which 11


is segregated from any account used to 12


make campaign-related disbursements. 13


‘‘(3) SPECIAL RULE REGARDING TRANSFERS 14


AMONG AFFILIATES.— 15


‘‘(A) SPECIAL RULE.—A transfer of an 16


amount by one covered organization to another 17


covered organization which is treated as a 18


transfer between affiliates under subparagraph 19


(C) shall be considered a covered transfer by 20


the covered organization which transfers the 21


amount only if the aggregate amount trans-22


ferred during the year by such covered organi-23


zation to that same covered organization is 24


equal to or greater than $50,000. 25
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‘‘(B) DETERMINATION OF AMOUNT OF 1


CERTAIN PAYMENTS AMONG AFFILIATES.—In 2


determining the amount of a transfer between 3


affiliates for purposes of subparagraph (A), to 4


the extent that the transfer consists of funds 5


attributable to dues, fees, or assessments which 6


are paid by individuals on a regular, periodic 7


basis in accordance with a per-individual cal-8


culation which is made on a regular basis, the 9


transfer shall be attributed to the individuals 10


paying the dues, fees, or assessments and shall 11


not be attributed to the covered organization. 12


‘‘(C) DESCRIPTION OF TRANSFERS BE-13


TWEEN AFFILIATES.—A transfer of amounts 14


from one covered organization to another cov-15


ered organization shall be treated as a transfer 16


between affiliates if— 17


‘‘(i) one of the organizations is an af-18


filiate of the other organization; or 19


‘‘(ii) each of the organizations is an 20


affiliate of the same organization, 21


except that the transfer shall not be treated as 22


a transfer between affiliates if one of the orga-23


nizations is established for the purpose of mak-24


ing campaign-related disbursements. 25
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‘‘(D) DETERMINATION OF AFFILIATE STA-1


TUS.—For purposes of subparagraph (C), a 2


covered organization is an affiliate of another 3


covered organization if— 4


‘‘(i) the governing instrument of the 5


organization requires it to be bound by de-6


cisions of the other organization; 7


‘‘(ii) the governing board of the orga-8


nization includes persons who are specifi-9


cally designated representatives of the 10


other organization or are members of the 11


governing board, officers, or paid executive 12


staff members of the other organization, or 13


whose service on the governing board is 14


contingent upon the approval of the other 15


organization; or 16


‘‘(iii) the organization is chartered by 17


the other organization. 18


‘‘(E) COVERAGE OF TRANSFERS TO AF-19


FILIATED SECTION 501(c)(3) ORGANIZA-20


TIONS.—This paragraph shall apply with re-21


spect to an amount transferred by a covered or-22


ganization to an organization described in para-23


graph (3) of section 501(c) of the Internal Rev-24


enue Code of 1986 and exempt from tax under 25
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section 501(a) of such Code in the same man-1


ner as this paragraph applies to an amount 2


transferred by a covered organization to an-3


other covered organization. 4


‘‘(g) NO EFFECT ON OTHER REPORTING REQUIRE-5


MENTS.—Nothing in this section shall be construed to 6


waive or otherwise affect any other requirement of this 7


Act which relates to the reporting of campaign-related dis-8


bursements.’’. 9


(2) CONFORMING AMENDMENT.—Section 10


304(f)(6) of such Act (52 U.S.C. 30104) is amended 11


by striking ‘‘Any requirement’’ and inserting ‘‘Ex-12


cept as provided in section 324(b), any require-13


ment’’. 14


(b) COORDINATION WITH FINCEN.— 15


(1) IN GENERAL.—The Director of the Finan-16


cial Crimes Enforcement Network of the Depart-17


ment of the Treasury shall provide the Federal Elec-18


tion Commission with such information as necessary 19


to assist in administering and enforcing section 324 20


of the Federal Election Campaign Act of 1971, as 21


added by this section. 22


(2) REPORT.—Not later than 6 months after 23


the date of the enactment of this Act, the Chairman 24


of the Federal Election Commission, in consultation 25
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with the Director of the Financial Crimes Enforce-1


ment Network of the Department of the Treasury, 2


shall submit to Congress a report with recommenda-3


tions for providing further legislative authority to as-4


sist in the administration and enforcement of such 5


section 324. 6


SEC. 4112. APPLICATION OF FOREIGN MONEY BAN TO DIS-7


BURSEMENTS FOR CAMPAIGN-RELATED DIS-8


BURSEMENTS CONSISTING OF COVERED 9


TRANSFERS. 10


Section 319(a)(1)(A) of the Federal Election Cam-11


paign Act of 1971 (52 U.S.C. 30121(a)(1)(A)), as amend-12


ed by section 4102, is amended by striking the semicolon 13


at the end and inserting the following: ‘‘, and any dis-14


bursement, other than an disbursement described in sec-15


tion 324(a)(3)(A), to another person who made a cam-16


paign-related disbursement consisting of a covered trans-17


fer (as described in section 324) during the 2-year period 18


ending on the date of the disbursement;’’. 19


SEC. 4113. EFFECTIVE DATE. 20


The amendments made by this part shall apply with 21


respect to disbursements made on or after January 1, 22


2022, and shall take effect without regard to whether or 23


not the Federal Election Commission has promulgated 24


regulations to carry out such amendments. 25
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PART 3—OTHER ADMINISTRATIVE REFORMS 1


SEC. 4121. PETITION FOR CERTIORARI. 2


Section 307(a)(6) of the Federal Election Campaign 3


Act of 1971 (52 U.S.C. 30107(a)(6)) is amended by in-4


serting ‘‘(including a proceeding before the Supreme 5


Court on certiorari)’’ after ‘‘appeal’’. 6


SEC. 4122. JUDICIAL REVIEW OF ACTIONS RELATED TO 7


CAMPAIGN FINANCE LAWS. 8


(a) IN GENERAL.—Title IV of the Federal Election 9


Campaign Act of 1971 (52 U.S.C. 30141 et seq.) is 10


amended by inserting after section 406 the following new 11


section: 12


‘‘SEC. 407. JUDICIAL REVIEW. 13


‘‘(a) IN GENERAL.—Notwithstanding section 373(f), 14


if any action is brought for declaratory or injunctive relief 15


to challenge, whether facially or as-applied, the constitu-16


tionality or lawfulness of any provision of this Act or of 17


chapter 95 or 96 of the Internal Revenue Code of 1986, 18


or is brought to with respect to any action of the Commis-19


sion under chapter 95 or 96 of the Internal Revenue Code 20


of 1986, the following rules shall apply: 21


‘‘(1) The action shall be filed in the United 22


States District Court for the District of Columbia 23


and an appeal from the decision of the district court 24


may be taken to the Court of Appeals for the Dis-25


trict of Columbia Circuit. 26
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‘‘(2) In the case of an action relating to declar-1


atory or injunctive relief to challenge the constitu-2


tionality of a provision, the party filing the action 3


shall concurrently deliver a copy the complaint to 4


the Clerk of the House of Representatives and the 5


Secretary of the Senate. 6


‘‘(3) It shall be the duty of the United States 7


District Court for the District of Columbia and the 8


Court of Appeals for the District of Columbia Cir-9


cuit to advance on the docket and to expedite to the 10


greatest possible extent the disposition of the action 11


and appeal. 12


‘‘(b) CLARIFYING SCOPE OF JURISDICTION.—If an 13


action at the time of its commencement is not subject to 14


subsection (a), but an amendment, counterclaim, cross- 15


claim, affirmative defense, or any other pleading or motion 16


is filed challenging, whether facially or as-applied, the con-17


stitutionality or lawfulness of this Act or of chapter 95 18


or 96 of the Internal Revenue Code of 1986, or is brought 19


to with respect to any action of the Commission under 20


chapter 95 or 96 of the Internal Revenue Code of 1986, 21


the district court shall transfer the action to the District 22


Court for the District of Columbia, and the action shall 23


thereafter be conducted pursuant to subsection (a). 24
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‘‘(c) INTERVENTION BY MEMBERS OF CONGRESS.— 1


In any action described in subsection (a) relating to de-2


claratory or injunctive relief to challenge the constitu-3


tionality of a provision, any Member of the House of Rep-4


resentatives (including a Delegate or Resident Commis-5


sioner to the Congress) or Senate shall have the right to 6


intervene either in support of or opposition to the position 7


of a party to the case regarding the constitutionality of 8


the provision. To avoid duplication of efforts and reduce 9


the burdens placed on the parties to the action, the court 10


in any such action may make such orders as it considers 11


necessary, including orders to require interveners taking 12


similar positions to file joint papers or to be represented 13


by a single attorney at oral argument. 14


‘‘(d) CHALLENGE BY MEMBERS OF CONGRESS.—Any 15


Member of Congress may bring an action, subject to the 16


special rules described in subsection (a), for declaratory 17


or injunctive relief to challenge, whether facially or as-ap-18


plied, the constitutionality of any provision of this Act or 19


chapter 95 or 96 of the Internal Revenue Code of 1986.’’. 20


(b) CONFORMING AMENDMENTS.— 21


(1) Section 9011 of the Internal Revenue Code 22


of 1986 is amended to read as follows: 23
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‘‘SEC. 9011. JUDICIAL REVIEW. 1


‘‘For provisions relating to judicial review of certifi-2


cations, determinations, and actions by the Commission 3


under this chapter, see section 407 of the Federal Election 4


Campaign Act of 1971.’’. 5


(2) Section 9041 of the Internal Revenue Code 6


of 1986 is amended to read as follows: 7


‘‘SEC. 9041. JUDICIAL REVIEW. 8


‘‘For provisions relating to judicial review of actions 9


by the Commission under this chapter, see section 407 of 10


the Federal Election Campaign Act of 1971.’’. 11


(3) Section 310 of the Federal Election Cam-12


paign Act of 1971 (52 U.S.C. 30110) is repealed. 13


(4) Section 403 of the Bipartisan Campaign 14


Reform Act of 2002 (52 U.S.C. 30110 note) is re-15


pealed. 16


(c) EFFECTIVE DATE.—The amendments made by 17


this section shall apply to actions brought on or after Jan-18


uary 1, 2021. 19
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PART 4—DISCLOSURE OF CONTRIBUTIONS TO 1


POLITICAL COMMITTEES IMMEDIATELY 2


PRIOR TO ELECTION 3


SEC. 4131. DISCLOSURE OF CONTRIBUTIONS TO POLITICAL 4


COMMITTEES IMMEDIATELY PRIOR TO ELEC-5


TION. 6


(a) DISCLOSURE.—Section 304(a)(6) of the Federal 7


Election Campaign Act of 1971 (52 U.S.C. 30104(a)(6)) 8


is amended— 9


(1) by redesignating subparagraphs (D) and 10


(E) as subparagraphs (E) and (F); and 11


(2) by inserting after subparagraph (C) the fol-12


lowing new subparagraph: 13


‘‘(D)(i) A political committee, including a super PAC, 14


shall notify the Commission of any contribution or dona-15


tion of more than $5,000 received by the committee during 16


the period beginning on the 20th day before any election 17


in connection with which the committee makes a contribu-18


tion or expenditure and ending 48 hours before such an 19


election. 20


‘‘(ii) The committee shall make the notification under 21


clause (i) not later than 48 hours after the receipt of the 22


contribution or donation involved, and shall include the 23


name of the committee, the name of the person making 24


the contribution or donation, and the date and amount 25


of the contribution or donation. 26
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‘‘(iii) For purposes of this subparagraph, a pledge, 1


promise, understanding, or agreement to make a contribu-2


tion or expenditure with respect to an election shall be 3


treated as the making of a contribution or expenditure 4


with respect to the election. 5


‘‘(iv) This subparagraph does not apply to an author-6


ized committee of a candidate or any committee of a polit-7


ical party. 8


‘‘(v) In this subparagraph, the term ‘super PAC’ 9


means a political committee which accepts donations or 10


contributions that do not comply with the limitations, pro-11


hibitions, and reporting requirements of this Act, and in-12


cludes an account of such a committee which is established 13


for the purpose of accepting such donations or contribu-14


tions.’’. 15


(b) EFFECTIVE DATE.—The amendment made by 16


subsection (a) shall apply with respect to elections occur-17


ring during 2022 or any succeeding year. 18


Subtitle C—Strengthening Over-19


sight of Online Political Adver-20


tising 21


SEC. 4201. SHORT TITLE. 22


This subtitle may be cited as the ‘‘Honest Ads Act’’. 23
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SEC. 4202. PURPOSE. 1


The purpose of this subtitle is to enhance the integ-2


rity of American democracy and national security by im-3


proving disclosure requirements for online political adver-4


tisements in order to uphold the Supreme Court’s well- 5


established standard that the electorate bears the right to 6


be fully informed. 7


SEC. 4203. FINDINGS. 8


Congress makes the following findings: 9


(1) On January 6, 2017, the Office of the Di-10


rector of National Intelligence published a report ti-11


tled ‘‘Assessing Russian Activities and Intentions in 12


Recent U.S. Elections’’, noting that ‘‘Russian Presi-13


dent Vladimir Putin ordered an influence campaign 14


in 2016 aimed at the US presidential election * * 15


*’’. Moscow’s influence campaign followed a Russian 16


messaging strategy that blends covert intelligence 17


operation—such as cyber activity—with overt efforts 18


by Russian Government agencies, state-funded 19


media, third-party intermediaries, and paid social 20


media users or ‘‘trolls’’. 21


(2) On November 24, 2016, The Washington 22


Post reported findings from 2 teams of independent 23


researchers that concluded Russians ‘‘exploited 24


American-made technology platforms to attack U.S. 25


democracy at a particularly vulnerable moment * * 26
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* as part of a broadly effective strategy of sowing 1


distrust in U.S. democracy and its leaders.’’. 2


(3) Findings from a 2017 study on the manipu-3


lation of public opinion through social media con-4


ducted by the Computational Propaganda Research 5


Project at the Oxford Internet Institute found that 6


the Kremlin is using pro-Russian bots to manipulate 7


public discourse to a highly targeted audience. With 8


a sample of nearly 1,300,000 tweets, researchers 9


found that in the 2016 election’s 3 decisive States, 10


propaganda constituted 40 percent of the sampled 11


election-related tweets that went to Pennsylvanians, 12


34 percent to Michigan voters, and 30 percent to 13


those in Wisconsin. In other swing States, the figure 14


reached 42 percent in Missouri, 41 percent in Flor-15


ida, 40 percent in North Carolina, 38 percent in 16


Colorado, and 35 percent in Ohio. 17


(4) On September 6, 2017, the Nation’s largest 18


social media platform disclosed that between June 19


2015 and May 2017, Russian entities purchased 20


$100,000 in political advertisements, publishing 21


roughly 3,000 ads linked to fake accounts associated 22


with the Internet Research Agency, a pro-Kremlin 23


organization. According to the company, the ads 24
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purchased focused ‘‘on amplifying divisive social and 1


political messages * * *’’. 2


(5) In 2002, the Bipartisan Campaign Reform 3


Act became law, establishing disclosure requirements 4


for political advertisements distributed from a tele-5


vision or radio broadcast station or provider of cable 6


or satellite television. In 2003, the Supreme Court 7


upheld regulations on electioneering communications 8


established under the Act, noting that such require-9


ments ‘‘provide the electorate with information and 10


insure that the voters are fully informed about the 11


person or group who is speaking.’’. 12


(6) According to a study from Borrell Associ-13


ates, in 2016, $1,415,000,000 was spent on online 14


advertising, more than quadruple the amount in 15


2012. 16


(7) The reach of a few large internet plat-17


forms—larger than any broadcast, satellite, or cable 18


provider—has greatly facilitated the scope and effec-19


tiveness of disinformation campaigns. For instance, 20


the largest platform has over 210,000,000 Ameri-21


cans users—over 160,000,000 of them on a daily 22


basis. By contrast, the largest cable television pro-23


vider has 22,430,000 subscribers, while the largest 24


satellite television provider has 21,000,000 sub-25
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scribers. And the most-watched television broadcast 1


in United States history had 118,000,000 viewers. 2


(8) The public nature of broadcast television, 3


radio, and satellite ensures a level of publicity for 4


any political advertisement. These communications 5


are accessible to the press, fact-checkers, and polit-6


ical opponents; this creates strong disincentives for 7


a candidate to disseminate materially false, inflam-8


matory, or contradictory messages to the public. So-9


cial media platforms, in contrast, can target portions 10


of the electorate with direct, ephemeral advertise-11


ments often on the basis of private information the 12


platform has on individuals, enabling political adver-13


tisements that are contradictory, racially or socially 14


inflammatory, or materially false. 15


(9) According to comScore, 2 companies own 8 16


of the 10 most popular smart phone applications as 17


of June 2017, including the most popular social 18


media and email services—which deliver information 19


and news to users without requiring proactivity by 20


the user. Those same 2 companies accounted for 99 21


percent of revenue growth from digital advertising in 22


2016, including 77 percent of gross spending. 79 23


percent of online Americans—representing 68 per-24


cent of all Americans—use the single largest social 25
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network, while 66 percent of these users are most 1


likely to get their news from that site. 2


(10) In its 2006 rulemaking, the Federal Elec-3


tion Commission noted that only 18 percent of all 4


Americans cited the internet as their leading source 5


of news about the 2004 Presidential election; by con-6


trast, the Pew Research Center found that 65 per-7


cent of Americans identified an internet-based 8


source as their leading source of information for the 9


2016 election. 10


(11) The Federal Election Commission, the 11


independent Federal agency charged with protecting 12


the integrity of the Federal campaign finance proc-13


ess by providing transparency and administering 14


campaign finance laws, has failed to take action to 15


address online political advertisements. 16


(12) In testimony before the Senate Select 17


Committee on Intelligence titled, ‘‘Disinformation: A 18


Primer in Russian Active Measures and Influence 19


Campaigns’’, multiple expert witnesses testified that 20


while the disinformation tactics of foreign adver-21


saries have not necessarily changed, social media 22


services now provide ‘‘platform[s] practically pur-23


pose-built for active measures[.]’’ Similarly, as Gen. 24


Keith B. Alexander (RET.), the former Director of 25
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the National Security Agency, testified, during the 1


Cold War ‘‘if the Soviet Union sought to manipulate 2


information flow, it would have to do so principally 3


through its own propaganda outlets or through ac-4


tive measures that would generate specific news: 5


planting of leaflets, inciting of violence, creation of 6


other false materials and narratives. But the news 7


itself was hard to manipulate because it would have 8


required actual control of the organs of media, which 9


took long-term efforts to penetrate. Today, however, 10


because the clear majority of the information on so-11


cial media sites is uncurated and there is a rapid 12


proliferation of information sources and other sites 13


that can reinforce information, there is an increasing 14


likelihood that the information available to average 15


consumers may be inaccurate (whether intentionally 16


or otherwise) and may be more easily manipulable 17


than in prior eras.’’. 18


(13) Current regulations on political advertise-19


ments do not provide sufficient transparency to up-20


hold the public’s right to be fully informed about po-21


litical advertisements made online. 22


SEC. 4204. SENSE OF CONGRESS. 23


It is the sense of Congress that— 24
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(1) the dramatic increase in digital political ad-1


vertisements, and the growing centrality of online 2


platforms in the lives of Americans, requires the 3


Congress and the Federal Election Commission to 4


take meaningful action to ensure that laws and reg-5


ulations provide the accountability and transparency 6


that is fundamental to our democracy; 7


(2) free and fair elections require both trans-8


parency and accountability which give the public a 9


right to know the true sources of funding for polit-10


ical advertisements in order to make informed polit-11


ical choices and hold elected officials accountable; 12


and 13


(3) transparency of funding for political adver-14


tisements is essential to enforce other campaign fi-15


nance laws, including the prohibition on campaign 16


spending by foreign nationals. 17


SEC. 4205. EXPANSION OF DEFINITION OF PUBLIC COMMU-18


NICATION. 19


(a) IN GENERAL.—Paragraph (22) of section 301 of 20


the Federal Election Campaign Act of 1971 (52 U.S.C. 21


30101(22)) is amended by striking ‘‘or satellite commu-22


nication’’ and inserting ‘‘satellite, paid internet, or paid 23


digital communication’’. 24
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(b) TREATMENT OF CONTRIBUTIONS AND EXPENDI-1


TURES.—Section 301 of such Act (52 U.S.C. 30101) is 2


amended— 3


(1) in paragraph (8)(B)(v), by striking ‘‘on 4


broadcasting stations, or in newspapers, magazines, 5


or similar types of general public political adver-6


tising’’ and inserting ‘‘in any public communica-7


tion’’; and 8


(2) in paragraph (9)(B)— 9


(A) by amending clause (i) to read as fol-10


lows: 11


‘‘(i) any news story, commentary, or 12


editorial distributed through the facilities 13


of any broadcasting station or any print, 14


online, or digital newspaper, magazine, 15


blog, publication, or periodical, unless such 16


broadcasting, print, online, or digital facili-17


ties are owned or controlled by any polit-18


ical party, political committee, or can-19


didate;’’; and 20


(B) in clause (iv), by striking ‘‘on broad-21


casting stations, or in newspapers, magazines, 22


or similar types of general public political ad-23


vertising’’ and inserting ‘‘in any public commu-24


nication’’. 25
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(c) DISCLOSURE AND DISCLAIMER STATEMENTS.— 1


Subsection (a) of section 318 of such Act (52 U.S.C. 2


30120) is amended— 3


(1) by striking ‘‘financing any communication 4


through any broadcasting station, newspaper, maga-5


zine, outdoor advertising facility, mailing, or any 6


other type of general public political advertising’’ 7


and inserting ‘‘financing any public communication’’; 8


and 9


(2) by striking ‘‘solicits any contribution 10


through any broadcasting station, newspaper, maga-11


zine, outdoor advertising facility, mailing, or any 12


other type of general public political advertising’’ 13


and inserting ‘‘solicits any contribution through any 14


public communication’’. 15


SEC. 4206. EXPANSION OF DEFINITION OF ELECTION-16


EERING COMMUNICATION. 17


(a) EXPANSION TO ONLINE COMMUNICATIONS.— 18


(1) APPLICATION TO QUALIFIED INTERNET AND 19


DIGITAL COMMUNICATIONS.— 20


(A) IN GENERAL.—Subparagraph (A) of 21


section 304(f)(3) of the Federal Election Cam-22


paign Act of 1971 (52 U.S.C. 30104(f)(3)(A)) 23


is amended by striking ‘‘or satellite communica-24


tion’’ each place it appears in clauses (i) and 25
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(ii) and inserting ‘‘satellite, or qualified internet 1


or digital communication’’. 2


(B) QUALIFIED INTERNET OR DIGITAL 3


COMMUNICATION.—Paragraph (3) of section 4


304(f) of such Act (52 U.S.C. 30104(f)) is 5


amended by adding at the end the following 6


new subparagraph: 7


‘‘(D) QUALIFIED INTERNET OR DIGITAL 8


COMMUNICATION.—The term ‘qualified internet 9


or digital communication’ means any commu-10


nication which is placed or promoted for a fee 11


on an online platform (as defined in subsection 12


(k)(3)).’’. 13


(2) NONAPPLICATION OF RELEVANT ELEC-14


TORATE TO ONLINE COMMUNICATIONS.—Section 15


304(f)(3)(A)(i)(III) of such Act (52 U.S.C. 16


30104(f)(3)(A)(i)(III)) is amended by inserting ‘‘any 17


broadcast, cable, or satellite’’ before ‘‘communica-18


tion’’. 19


(3) NEWS EXEMPTION.—Section 20


304(f)(3)(B)(i) of such Act (52 U.S.C. 21


30104(f)(3)(B)(i)) is amended to read as follows: 22


‘‘(i) a communication appearing in a 23


news story, commentary, or editorial dis-24


tributed through the facilities of any 25
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broadcasting station or any online or dig-1


ital newspaper, magazine, blog, publica-2


tion, or periodical, unless such broad-3


casting, online, or digital facilities are 4


owned or controlled by any political party, 5


political committee, or candidate;’’. 6


(b) EFFECTIVE DATE.—The amendments made by 7


this section shall apply with respect to communications 8


made on or after January 1, 2022. 9


SEC. 4207. APPLICATION OF DISCLAIMER STATEMENTS TO 10


ONLINE COMMUNICATIONS. 11


(a) CLEAR AND CONSPICUOUS MANNER REQUIRE-12


MENT.—Subsection (a) of section 318 of the Federal Elec-13


tion Campaign Act of 1971 (52 U.S.C. 30120(a)) is 14


amended— 15


(1) by striking ‘‘shall clearly state’’ each place 16


it appears in paragraphs (1), (2), and (3) and in-17


serting ‘‘shall state in a clear and conspicuous man-18


ner’’; and 19


(2) by adding at the end the following flush 20


sentence: ‘‘For purposes of this section, a commu-21


nication does not make a statement in a clear and 22


conspicuous manner if it is difficult to read or hear 23


or if the placement is easily overlooked.’’. 24
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(b) SPECIAL RULES FOR QUALIFIED INTERNET OR 1


DIGITAL COMMUNICATIONS.— 2


(1) IN GENERAL.—Section 318 of such Act (52 3


U.S.C. 30120) is amended by adding at the end the 4


following new subsection: 5


‘‘(e) SPECIAL RULES FOR QUALIFIED INTERNET OR 6


DIGITAL COMMUNICATIONS.— 7


‘‘(1) SPECIAL RULES WITH RESPECT TO STATE-8


MENTS.—In the case of any qualified internet or 9


digital communication (as defined in section 10


304(f)(3)(D)) which is disseminated through a me-11


dium in which the provision of all of the information 12


specified in this section is not possible, the commu-13


nication shall, in a clear and conspicuous manner— 14


‘‘(A) state the name of the person who 15


paid for the communication; and 16


‘‘(B) provide a means for the recipient of 17


the communication to obtain the remainder of 18


the information required under this section with 19


minimal effort and without receiving or viewing 20


any additional material other than such re-21


quired information. 22


‘‘(2) SAFE HARBOR FOR DETERMINING CLEAR 23


AND CONSPICUOUS MANNER.—A statement in quali-24


fied internet or digital communication (as defined in 25
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section 304(f)(3)(D)) shall be considered to be made 1


in a clear and conspicuous manner as provided in 2


subsection (a) if the communication meets the fol-3


lowing requirements: 4


‘‘(A) TEXT OR GRAPHIC COMMUNICA-5


TIONS.—In the case of a text or graphic com-6


munication, the statement— 7


‘‘(i) appears in letters at least as large 8


as the majority of the text in the commu-9


nication; and 10


‘‘(ii) meets the requirements of para-11


graphs (2) and (3) of subsection (c). 12


‘‘(B) AUDIO COMMUNICATIONS.—In the 13


case of an audio communication, the statement 14


is spoken in a clearly audible and intelligible 15


manner at the beginning or end of the commu-16


nication and lasts at least 3 seconds. 17


‘‘(C) VIDEO COMMUNICATIONS.—In the 18


case of a video communication which also in-19


cludes audio, the statement— 20


‘‘(i) is included at either the beginning 21


or the end of the communication; and 22


‘‘(ii) is made both in— 23


‘‘(I) a written format that meets 24


the requirements of subparagraph (A) 25
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and appears for at least 4 seconds; 1


and 2


‘‘(II) an audible format that 3


meets the requirements of subpara-4


graph (B). 5


‘‘(D) OTHER COMMUNICATIONS.—In the 6


case of any other type of communication, the 7


statement is at least as clear and conspicuous 8


as the statement specified in subparagraph (A), 9


(B), or (C).’’. 10


(2) NONAPPLICATION OF CERTAIN EXCEP-11


TIONS.—The exceptions provided in section 12


110.11(f)(1)(i) and (ii) of title 11, Code of Federal 13


Regulations, or any successor to such rules, shall 14


have no application to qualified internet or digital 15


communications (as defined in section 304(f)(3)(D) 16


of the Federal Election Campaign Act of 1971). 17


(c) MODIFICATION OF ADDITIONAL REQUIREMENTS 18


FOR CERTAIN COMMUNICATIONS.—Section 318(d) of such 19


Act (52 U.S.C. 30120(d)) is amended— 20


(1) in paragraph (1)(A)— 21


(A) by striking ‘‘which is transmitted 22


through radio’’ and inserting ‘‘which is in an 23


audio format’’; and 24
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(B) by striking ‘‘BY RADIO’’ in the heading 1


and inserting ‘‘AUDIO FORMAT’’; 2


(2) in paragraph (1)(B)— 3


(A) by striking ‘‘which is transmitted 4


through television’’ and inserting ‘‘which is in 5


video format’’; and 6


(B) by striking ‘‘BY TELEVISION’’ in the 7


heading and inserting ‘‘VIDEO FORMAT’’; and 8


(3) in paragraph (2)— 9


(A) by striking ‘‘transmitted through radio 10


or television’’ and inserting ‘‘made in audio or 11


video format’’; and 12


(B) by striking ‘‘through television’’ in the 13


second sentence and inserting ‘‘in video for-14


mat’’. 15


SEC. 4208. POLITICAL RECORD REQUIREMENTS FOR ON-16


LINE PLATFORMS. 17


(a) IN GENERAL.—Section 304 of the Federal Elec-18


tion Campaign Act of 1971 (52 U.S.C. 30104), as amend-19


ed by section 4002, is amended by adding at the end the 20


following new subsection: 21


‘‘(k) DISCLOSURE OF CERTAIN ONLINE ADVERTISE-22


MENTS.— 23


‘‘(1) IN GENERAL.— 24
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‘‘(A) REQUIREMENTS FOR ONLINE PLAT-1


FORMS.—An online platform shall maintain, 2


and make available for online public inspection 3


in machine readable format, a complete record 4


of any request to purchase on such online plat-5


form a qualified political advertisement which is 6


made by a person whose aggregate requests to 7


purchase qualified political advertisements on 8


such online platform during the calendar year 9


exceeds $500. 10


‘‘(B) REQUIREMENTS FOR ADVER-11


TISERS.—Any person who requests to purchase 12


a qualified political advertisement on an online 13


platform shall provide the online platform with 14


such information as is necessary for the online 15


platform to comply with the requirements of 16


subparagraph (A). 17


‘‘(2) CONTENTS OF RECORD.—A record main-18


tained under paragraph (1)(A) shall contain— 19


‘‘(A) a digital copy of the qualified political 20


advertisement; 21


‘‘(B) a description of the audience targeted 22


by the advertisement, the number of views gen-23


erated from the advertisement, the number of 24


views by unique individuals generated by the 25
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advertisement, the number of times the adver-1


tisement was shared, and the date and time 2


that the advertisement is first displayed and 3


last displayed; and 4


‘‘(C) information regarding— 5


‘‘(i) the average rate charged for the 6


advertisement; 7


‘‘(ii) the name of the candidate to 8


which the advertisement refers and the of-9


fice to which the candidate is seeking elec-10


tion, the election to which the advertise-11


ment refers, or the national legislative 12


issue to which the advertisement refers (as 13


applicable); 14


‘‘(iii) in the case of a request made 15


by, or on behalf of, a candidate, the name 16


of the candidate, the authorized committee 17


of the candidate, and the treasurer of such 18


committee; and 19


‘‘(iv) in the case of any request not 20


described in clause (iii), the name of the 21


person purchasing the advertisement, the 22


name and address of a contact person for 23


such person, and a list of the chief execu-24


tive officers or members of the executive 25







558 


•HR 1 EH


committee or of the board of directors of 1


such person, and, if the person purchasing 2


the advertisement is acting as the agent of 3


a foreign principal under the Foreign 4


Agents Registration Act of 1938, as 5


amended (22 U.S.C. 611 et seq.), a state-6


ment that the person is acting as the agent 7


of a foreign principal and the identification 8


of the foreign principal involved. 9


‘‘(3) ONLINE PLATFORM.—For purposes of this 10


subsection, the term ‘online platform’ means any 11


public-facing website, web application, or digital ap-12


plication (including a social network, ad network, or 13


search engine) which— 14


‘‘(A) sells qualified political advertise-15


ments; and 16


‘‘(B) has 50,000,000 or more unique 17


monthly United States visitors or users for a 18


majority of months during the preceding 12 19


months. 20


‘‘(4) QUALIFIED POLITICAL ADVERTISEMENT.— 21


For purposes of this subsection, the term ‘qualified 22


political advertisement’ means any advertisement 23


(including search engine marketing, display adver-24
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tisements, video advertisements, native advertise-1


ments, and sponsorships) that— 2


‘‘(A) is made by or on behalf of a can-3


didate; or 4


‘‘(B) communicates a message relating to 5


any political matter of national importance, in-6


cluding— 7


‘‘(i) a candidate; 8


‘‘(ii) any election to Federal office; or 9


‘‘(iii) a national legislative issue of 10


public importance. 11


‘‘(5) TIME TO MAINTAIN FILE.—The informa-12


tion required under this subsection shall be made 13


available as soon as possible and shall be retained by 14


the online platform for a period of not less than 4 15


years. 16


‘‘(6) SAFE HARBOR FOR PLATFORMS MAKING 17


BEST EFFORTS TO IDENTIFY REQUESTS WHICH ARE 18


SUBJECT TO RECORD MAINTENANCE REQUIRE-19


MENTS.—In accordance with rules established by the 20


Commission, if an online platform shows that the 21


platform used best efforts to determine whether or 22


not a request to purchase a qualified political adver-23


tisement was subject to the requirements of this sub-24
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section, the online platform shall not be considered 1


to be in violation of such requirements. 2


‘‘(7) PENALTIES.—For penalties for failure by 3


online platforms, and persons requesting to purchase 4


a qualified political advertisement on online plat-5


forms, to comply with the requirements of this sub-6


section, see section 309.’’. 7


(b) RULEMAKING.—Not later than 120 days after the 8


date of the enactment of this Act, the Federal Election 9


Commission shall establish rules— 10


(1) requiring common data formats for the 11


record required to be maintained under section 12


304(k) of the Federal Election Campaign Act of 13


1971 (as added by subsection (a)) so that all online 14


platforms submit and maintain data online in a com-15


mon, machine-readable and publicly accessible for-16


mat; 17


(2) establishing search interface requirements 18


relating to such record, including searches by can-19


didate name, issue, purchaser, and date; and 20


(3) establishing the criteria for the safe harbor 21


exception provided under paragraph (6) of section 22


304(k) of such Act (as added by subsection (a)). 23


(c) REPORTING.—Not later than 2 years after the 24


date of the enactment of this Act, and biannually there-25
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after, the Chairman of the Federal Election Commission 1


shall submit a report to Congress on— 2


(1) matters relating to compliance with and the 3


enforcement of the requirements of section 304(k) of 4


the Federal Election Campaign Act of 1971, as 5


added by subsection (a); 6


(2) recommendations for any modifications to 7


such section to assist in carrying out its purposes; 8


and 9


(3) identifying ways to bring transparency and 10


accountability to political advertisements distributed 11


online for free. 12


SEC. 4209. PREVENTING CONTRIBUTIONS, EXPENDITURES, 13


INDEPENDENT EXPENDITURES, AND DIS-14


BURSEMENTS FOR ELECTIONEERING COM-15


MUNICATIONS BY FOREIGN NATIONALS IN 16


THE FORM OF ONLINE ADVERTISING. 17


Section 319 of the Federal Election Campaign Act 18


of 1971 (52 U.S.C. 30121), as amended by section 19


4101(b), is further amended by adding at the end the fol-20


lowing new subsection: 21


‘‘(d) RESPONSIBILITIES OF BROADCAST STATIONS, 22


PROVIDERS OF CABLE AND SATELLITE TELEVISION, AND 23


ONLINE PLATFORMS.— 24
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‘‘(1) RESPONSIBILITIES DESCRIBED.—Each tel-1


evision or radio broadcast station, provider of cable 2


or satellite television, or online platform (as defined 3


in section 304(k)(3)) shall make reasonable efforts 4


to ensure that communications described in section 5


318(a) and made available by such station, provider, 6


or platform are not purchased by a foreign national, 7


directly or indirectly. For purposes of the previous 8


sentence, a station, provider, or online platform shall 9


not be considered to have made reasonable efforts 10


under this paragraph in the case of the availability 11


of a communication unless the station, provider, or 12


online platform directly inquires from the individual 13


or entity making such purchase whether the pur-14


chase is to be made by a foreign national, directly 15


or indirectly. 16


‘‘(2) SPECIAL RULES FOR DISBURSEMENT PAID 17


WITH CREDIT CARD.—For purposes of paragraph 18


(1), a television or radio broadcast station, provider 19


of cable or satellite television, or online platform 20


shall be considered to have made reasonable efforts 21


under such paragraph in the case of a purchase of 22


the availability of a communication which is made 23


with a credit card if— 24
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‘‘(A) the individual or entity making such 1


purchase is required, at the time of making 2


such purchase, to disclose the credit verification 3


value of such credit card; and 4


‘‘(B) the billing address associated with 5


such credit card is located in the United States 6


or, in the case of a purchase made by an indi-7


vidual who is a United States citizen living out-8


side of the United States, the individual pro-9


vides the television or radio broadcast station, 10


provider of cable or satellite television, or online 11


platform with the United States mailing ad-12


dress the individual uses for voter registration 13


purposes.’’. 14


SEC. 4210. INDEPENDENT STUDY ON MEDIA LITERACY AND 15


ONLINE POLITICAL CONTENT CONSUMPTION. 16


(a) INDEPENDENT STUDY.—Not later than 30 days 17


after the date of enactment of this Act, the Federal Elec-18


tion Commission shall commission an independent study 19


and report on media literacy with respect to online polit-20


ical content consumption among voting-age Americans. 21


(b) ELEMENTS.—The study and report under sub-22


section (a) shall include the following: 23


(1) An evaluation of media literacy skills, such 24


as the ability to evaluate sources, synthesize multiple 25
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accounts into a coherent understanding of an issue, 1


understand the context of communications, and re-2


sponsibly create and share information, among vot-3


ing-age Americans. 4


(2) An analysis of the effects of media literacy 5


education and particular media literacy skills on the 6


ability to critically consume online political content, 7


including political advertising. 8


(3) Recommendations for improving voting-age 9


Americans’ ability to critically consume online polit-10


ical content, including political advertising. 11


(c) DEADLINE.—Not later than 270 days after the 12


date of enactment of this Act, the entity conducting the 13


study and report under subsection (a) shall submit the re-14


port to the Commission. 15


(d) SUBMISSION TO CONGRESS.—Not later than 30 16


days after receiving the report under subsection (c), the 17


Commission shall submit the report to the Committee on 18


House Administration of the House of Representatives 19


and the Committee on Rules and Administration of the 20


Senate, together with such comments on the report as the 21


Commission considers appropriate. 22


(e) DEFINITION OF MEDIA LITERACY.—The term 23


‘‘media literacy’’ means the ability to— 24
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(1) access relevant and accurate information 1


through media; 2


(2) critically analyze media content and the in-3


fluences of media; 4


(3) evaluate the comprehensiveness, relevance, 5


credibility, authority, and accuracy of information; 6


(4) make educated decisions based on informa-7


tion obtained from media and digital sources; 8


(5) operate various forms of technology and 9


digital tools; and 10


(6) reflect on how the use of media and tech-11


nology may affect private and public life. 12


SEC. 4211. REQUIRING ONLINE PLATFORMS TO DISPLAY 13


NOTICES IDENTIFYING SPONSORS OF POLIT-14


ICAL ADVERTISEMENTS AND TO ENSURE NO-15


TICES CONTINUE TO BE PRESENT WHEN AD-16


VERTISEMENTS ARE SHARED. 17


(a) REQUIREMENT.—Section 304 of the Federal 18


Election Campaign Act of 1971 (52 U.S.C. 30104), as 19


amended by section 4002 and section 4208(a), is amended 20


by adding at the end the following new subsection: 21


‘‘(l) ENSURING DISPLAY AND SHARING OF SPONSOR 22


IDENTIFICATION IN ONLINE POLITICAL ADVERTISE-23


MENTS.— 24
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‘‘(1) REQUIREMENT.— An online platform dis-1


playing a qualified political advertisement shall— 2


‘‘(A) display with the advertisement a visi-3


ble notice identifying the sponsor of the adver-4


tisement (or, if it is not practical for the plat-5


form to display such a notice, a notice that the 6


advertisement is sponsored by a person other 7


than the platform); and 8


‘‘(B) ensure that the notice will continue to 9


be displayed if a viewer of the advertisement 10


shares the advertisement with others on that 11


platform. 12


‘‘(2) DEFINITIONS.—In this subsection,— 13


‘‘(A) the term ‘online platform’ has the 14


meaning given such term in subsection (k)(3); 15


and 16


‘‘(B) the term ‘qualified political advertise-17


ment’ has the meaning given such term in sub-18


section (k)(4).’’. 19


(b) EFFECTIVE DATE.—The amendment made by 20


subsection (a) shall apply with respect to advertisements 21


displayed on or after the 120-day period which begins on 22


the date of the enactment of this Act. 23
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Subtitle D—Stand By Every Ad 1


SEC. 4301. SHORT TITLE. 2


This subtitle may be cited as the ‘‘Stand By Every 3


Ad Act’’. 4


SEC. 4302. STAND BY EVERY AD. 5


(a) EXPANDED DISCLAIMER REQUIREMENTS FOR 6


CERTAIN COMMUNICATIONS.—Section 318 of the Federal 7


Election Campaign Act of 1971 (52 U.S.C. 30120), as 8


amended by section 4207(b)(1), is further amended— 9


(1) by redesignating subsection (e) as sub-10


section (f); and 11


(2) by inserting after subsection (d) the fol-12


lowing new subsection: 13


‘‘(e) EXPANDED DISCLAIMER REQUIREMENTS FOR 14


COMMUNICATIONS NOT AUTHORIZED BY CANDIDATES OR 15


COMMITTEES.— 16


‘‘(1) IN GENERAL.—Except as provided in para-17


graph (6), any communication described in para-18


graph (3) of subsection (a) which is transmitted in 19


an audio or video format (including an Internet or 20


digital communication), or which is an Internet or 21


digital communication transmitted in a text or 22


graphic format, shall include, in addition to the re-23


quirements of paragraph (3) of subsection (a), the 24


following: 25
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‘‘(A) The individual disclosure statement 1


described in paragraph (2)(A) (if the person 2


paying for the communication is an individual) 3


or the organizational disclosure statement de-4


scribed in paragraph (2)(B) (if the person pay-5


ing for the communication is not an individual). 6


‘‘(B) If the communication is transmitted 7


in a video format, or is an Internet or digital 8


communication which is transmitted in a text or 9


graphic format, and is paid for in whole or in 10


part with a payment which is treated as a cam-11


paign-related disbursement under section 324— 12


‘‘(i) the Top Five Funders list (if ap-13


plicable); or 14


‘‘(ii) in the case of a communication 15


which, as determined on the basis of cri-16


teria established in regulations issued by 17


the Commission, is of such short duration 18


that including the Top Five Funders list in 19


the communication would constitute a 20


hardship to the person paying for the com-21


munication by requiring a disproportionate 22


amount of the content of the communica-23


tion to consist of the Top Five Funders 24


list, the name of a website which contains 25
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the Top Five Funders list (if applicable) 1


or, in the case of an Internet or digital 2


communication, a hyperlink to such 3


website. 4


‘‘(C) If the communication is transmitted 5


in an audio format and is paid for in whole or 6


in part with a payment which is treated as a 7


campaign-related disbursement under section 8


324— 9


‘‘(i) the Top Two Funders list (if ap-10


plicable); or 11


‘‘(ii) in the case of a communication 12


which, as determined on the basis of cri-13


teria established in regulations issued by 14


the Commission, is of such short duration 15


that including the Top Two Funders list in 16


the communication would constitute a 17


hardship to the person paying for the com-18


munication by requiring a disproportionate 19


amount of the content of the communica-20


tion to consist of the Top Two Funders 21


list, the name of a website which contains 22


the Top Two Funders list (if applicable). 23


‘‘(2) DISCLOSURE STATEMENTS DESCRIBED.— 24
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‘‘(A) INDIVIDUAL DISCLOSURE STATE-1


MENTS.—The individual disclosure statement 2


described in this subparagraph is the following: 3


‘I am llllllll, and I approve this 4


message.’, with the blank filled in with the 5


name of the applicable individual. 6


‘‘(B) ORGANIZATIONAL DISCLOSURE 7


STATEMENTS.—The organizational disclosure 8


statement described in this subparagraph is the 9


following: ‘I am llllllll, the 10


llllllll of llllllll, and 11


llllllll approves this message.’, 12


with— 13


‘‘(i) the first blank to be filled in with 14


the name of the applicable individual; 15


‘‘(ii) the second blank to be filled in 16


with the title of the applicable individual; 17


and 18


‘‘(iii) the third and fourth blank each 19


to be filled in with the name of the organi-20


zation or other person paying for the com-21


munication. 22


‘‘(3) METHOD OF CONVEYANCE OF STATE-23


MENT.— 24
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‘‘(A) COMMUNICATIONS IN TEXT OR 1


GRAPHIC FORMAT.—In the case of a commu-2


nication to which this subsection applies which 3


is transmitted in a text or graphic format, the 4


disclosure statements required under paragraph 5


(1) shall appear in letters at least as large as 6


the majority of the text in the communication. 7


‘‘(B) COMMUNICATIONS TRANSMITTED IN 8


AUDIO FORMAT.—In the case of a communica-9


tion to which this subsection applies which is 10


transmitted in an audio format, the disclosure 11


statements required under paragraph (1) shall 12


be made by audio by the applicable individual 13


in a clear and conspicuous manner. 14


‘‘(C) COMMUNICATIONS TRANSMITTED IN 15


VIDEO FORMAT.—In the case of a communica-16


tion to which this subsection applies which is 17


transmitted in a video format, the information 18


required under paragraph (1)— 19


‘‘(i) shall appear in writing at the end 20


of the communication or in a crawl along 21


the bottom of the communication in a clear 22


and conspicuous manner, with a reasonable 23


degree of color contrast between the back-24
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ground and the printed statement, for a 1


period of at least 6 seconds; and 2


‘‘(ii) shall also be conveyed by an 3


unobscured, full-screen view of the applica-4


ble individual or by the applicable indi-5


vidual making the statement in voice-over 6


accompanied by a clearly identifiable pho-7


tograph or similar image of the individual, 8


except in the case of a Top Five Funders 9


list. 10


‘‘(4) APPLICABLE INDIVIDUAL DEFINED.—The 11


term ‘applicable individual’ means, with respect to a 12


communication to which this subsection applies— 13


‘‘(A) if the communication is paid for by 14


an individual, the individual involved; 15


‘‘(B) if the communication is paid for by a 16


corporation, the chief executive officer of the 17


corporation (or, if the corporation does not have 18


a chief executive officer, the highest ranking of-19


ficial of the corporation); 20


‘‘(C) if the communication is paid for by a 21


labor organization, the highest ranking officer 22


of the labor organization; and 23
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‘‘(D) if the communication is paid for by 1


any other person, the highest ranking official of 2


such person. 3


‘‘(5) TOP FIVE FUNDERS LIST AND TOP TWO 4


FUNDERS LIST DEFINED.— 5


‘‘(A) TOP FIVE FUNDERS LIST.—The term 6


‘Top Five Funders list’ means, with respect to 7


a communication which is paid for in whole or 8


in part with a campaign-related disbursement 9


(as defined in section 324), a list of the five 10


persons who, during the 12-month period end-11


ing on the date of the disbursement, provided 12


the largest payments of any type in an aggre-13


gate amount equal to or exceeding $10,000 to 14


the person who is paying for the communication 15


and the amount of the payments each such per-16


son provided. If two or more people provided 17


the fifth largest of such payments, the person 18


paying for the communication shall select one of 19


those persons to be included on the Top Five 20


Funders list. 21


‘‘(B) TOP TWO FUNDERS LIST.—The term 22


‘Top Two Funders list’ means, with respect to 23


a communication which is paid for in whole or 24


in part with a campaign-related disbursement 25
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(as defined in section 324), a list of the persons 1


who, during the 12-month period ending on the 2


date of the disbursement, provided the largest 3


and the second largest payments of any type in 4


an aggregate amount equal to or exceeding 5


$10,000 to the person who is paying for the 6


communication and the amount of the pay-7


ments each such person provided. If two or 8


more persons provided the second largest of 9


such payments, the person paying for the com-10


munication shall select one of those persons to 11


be included on the Top Two Funders list. 12


‘‘(C) EXCLUSION OF CERTAIN PAY-13


MENTS.—For purposes of subparagraphs (A) 14


and (B), in determining the amount of pay-15


ments made by a person to a person paying for 16


a communication, there shall be excluded the 17


following: 18


‘‘(i) Any amounts provided in the or-19


dinary course of any trade or business con-20


ducted by the person paying for the com-21


munication or in the form of investments 22


in the person paying for the communica-23


tion. 24
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‘‘(ii) Any payment which the person 1


prohibited, in writing, from being used for 2


campaign-related disbursements, but only 3


if the person paying for the communication 4


agreed to follow the prohibition and depos-5


ited the payment in an account which is 6


segregated from any account used to make 7


campaign-related disbursements. 8


‘‘(6) SPECIAL RULES FOR CERTAIN COMMU-9


NICATIONS.— 10


‘‘(A) EXCEPTION FOR COMMUNICATIONS 11


PAID FOR BY POLITICAL PARTIES AND CERTAIN 12


POLITICAL COMMITTEES.—This subsection does 13


not apply to any communication to which sub-14


section (d)(2) applies. 15


‘‘(B) TREATMENT OF VIDEO COMMUNICA-16


TIONS LASTING 10 SECONDS OR LESS.—In the 17


case of a communication to which this sub-18


section applies which is transmitted in a video 19


format, or is an Internet or digital communica-20


tion which is transmitted in a text or graphic 21


format, the communication shall meet the fol-22


lowing requirements: 23


‘‘(i) The communication shall include 24


the individual disclosure statement de-25
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scribed in paragraph (2)(A) (if the person 1


paying for the communication is an indi-2


vidual) or the organizational disclosure 3


statement described in paragraph (2)(B) 4


(if the person paying for the communica-5


tion is not an individual). 6


‘‘(ii) The statement described in 7


clause (i) shall appear in writing at the 8


end of the communication, or in a crawl 9


along the bottom of the communication, in 10


a clear and conspicuous manner, with a 11


reasonable degree of color contrast between 12


the background and the printed statement, 13


for a period of at least 4 seconds. 14


‘‘(iii) The communication shall in-15


clude, in a clear and conspicuous manner, 16


a website address with a landing page 17


which will provide all of the information 18


described in paragraph (1) with respect to 19


the communication. Such address shall ap-20


pear for the full duration of the commu-21


nication. 22


‘‘(iv) To the extent that the format in 23


which the communication is made permits 24


the use of a hyperlink, the communication 25
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shall include a hyperlink to the website ad-1


dress described in clause (iii).’’. 2


(b) APPLICATION OF EXPANDED REQUIREMENTS TO 3


PUBLIC COMMUNICATIONS CONSISTING OF CAMPAIGN- 4


RELATED DISBURSEMENTS.— 5


(1) IN GENERAL.—Section 318(a) of such Act 6


(52 U.S.C. 30120(a)) is amended by striking ‘‘for 7


the purpose of financing communications expressly 8


advocating the election or defeat of a clearly identi-9


fied candidate’’ and inserting ‘‘for a campaign-re-10


lated disbursement, as defined in section 324, con-11


sisting of a public communication’’. 12


(2) CLARIFICATION OF EXEMPTION FROM IN-13


CLUSION OF CANDIDATE DISCLAIMER STATEMENT IN 14


FEDERAL JUDICIAL NOMINATION COMMUNICA-15


TIONS.—Section 318(a)(3) of such Act (52 U.S.C. 16


30120(a)(3)) is amended by striking ‘‘shall state’’ 17


and inserting ‘‘shall (except in the case of a Federal 18


judicial nomination communication, as defined in 19


section 324(d)(2)) state’’. 20


(c) EXCEPTION FOR COMMUNICATIONS PAID FOR BY 21


POLITICAL PARTIES AND CERTAIN POLITICAL COMMIT-22


TEES.—Section 318(d)(2) of such Act (52 U.S.C. 23


30120(d)(2)) is amended— 24
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(1) in the heading, by striking ‘‘OTHERS’’ and 1


inserting ‘‘CERTAIN POLITICAL COMMITTEES’’; 2


(2) by striking ‘‘Any communication’’ and in-3


serting ‘‘(A) Any communication’’; 4


(3) by inserting ‘‘which (except to the extent 5


provided in subparagraph (B)) is paid for by a polit-6


ical committee (including a political committee of a 7


political party) and’’ after ‘‘subsection (a)’’; 8


(4) by striking ‘‘or other person’’ each place it 9


appears; and 10


(5) by adding at the end the following new sub-11


paragraph: 12


‘‘(B)(i) This paragraph does not apply to a 13


communication paid for in whole or in part during 14


a calendar year with a campaign-related disburse-15


ment, but only if the covered organization making 16


the campaign-related disbursement made campaign- 17


related disbursements (as defined in section 324) ag-18


gregating more than $10,000 during such calendar 19


year. 20


‘‘(ii) For purposes of clause (i), in determining 21


the amount of campaign-related disbursements made 22


by a covered organization during a year, there shall 23


be excluded the following: 24
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‘‘(I) Any amounts received by the covered 1


organization in the ordinary course of any trade 2


or business conducted by the covered organiza-3


tion or in the form of investments in the cov-4


ered organization. 5


‘‘(II) Any amounts received by the covered 6


organization from a person who prohibited, in 7


writing, the organization from using such 8


amounts for campaign-related disbursements, 9


but only if the covered organization agreed to 10


follow the prohibition and deposited the 11


amounts in an account which is segregated 12


from any account used to make campaign-re-13


lated disbursements.’’. 14


SEC. 4303. DISCLAIMER REQUIREMENTS FOR COMMUNICA-15


TIONS MADE THROUGH PRERECORDED TELE-16


PHONE CALLS. 17


(a) APPLICATION OF REQUIREMENTS.— 18


(1) IN GENERAL.—Section 318(a) of the Fed-19


eral Election Campaign Act of 1971 (52 U.S.C. 20


30120(a)), as amended by section 4205(c), is 21


amended by striking ‘‘public communication’’ each 22


place it appears and inserting the following: ‘‘public 23


communication (including a telephone call consisting 24
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in substantial part of a prerecorded audio mes-1


sage)’’. 2


(2) APPLICATION TO COMMUNICATIONS SUB-3


JECT TO EXPANDED DISCLAIMER REQUIREMENTS.— 4


Section 318(e)(1) of such Act (52 U.S.C. 5


30120(e)(1)), as added by section 4302(a), is 6


amended in the matter preceding subparagraph (A) 7


by striking ‘‘which is transmitted in an audio or 8


video format’’ and inserting ‘‘which is transmitted in 9


an audio or video format or which consists of a tele-10


phone call consisting in substantial part of a 11


prerecorded audio message’’. 12


(b) TREATMENT AS COMMUNICATION TRANSMITTED 13


IN AUDIO FORMAT.— 14


(1) COMMUNICATIONS BY CANDIDATES OR AU-15


THORIZED PERSONS.—Section 318(d) of such Act 16


(52 U.S.C. 30120(d)) is amended by adding at the 17


end the following new paragraph: 18


‘‘(3) PRERECORDED TELEPHONE CALLS.—Any 19


communication described in paragraph (1), (2), or 20


(3) of subsection (a) (other than a communication 21


which is subject to subsection (e)) which is a tele-22


phone call consisting in substantial part of a 23


prerecorded audio message shall include, in addition 24


to the requirements of such paragraph, the audio 25
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statement required under subparagraph (A) of para-1


graph (1) or the audio statement required under 2


paragraph (2) (whichever is applicable), except that 3


the statement shall be made at the beginning of the 4


telephone call.’’. 5


(2) COMMUNICATIONS SUBJECT TO EXPANDED 6


DISCLAIMER REQUIREMENTS.—Section 318(e)(3) of 7


such Act (52 U.S.C. 30120(e)(3)), as added by sec-8


tion 4302(a), is amended by adding at the end the 9


following new subparagraph: 10


‘‘(D) PRERECORDED TELEPHONE 11


CALLS.—In the case of a communication to 12


which this subsection applies which is a tele-13


phone call consisting in substantial part of a 14


prerecorded audio message, the communication 15


shall be considered to be transmitted in an 16


audio format.’’. 17


SEC. 4304. NO EXPANSION OF PERSONS SUBJECT TO DIS-18


CLAIMER REQUIREMENTS ON INTERNET 19


COMMUNICATIONS. 20


Nothing in this subtitle or the amendments made by 21


this subtitle may be construed to require any person who 22


is not required under section 318 of the Federal Election 23


Campaign Act of 1971 to include a disclaimer on commu-24
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nications made by the person through the internet to in-1


clude any disclaimer on any such communications. 2


SEC. 4305. EFFECTIVE DATE. 3


The amendments made by this subtitle shall apply 4


with respect to communications made on or after January 5


1, 2022, and shall take effect without regard to whether 6


or not the Federal Election Commission has promulgated 7


regulations to carry out such amendments. 8


Subtitle E—Deterring Foreign 9


Interference in Elections 10


PART 1—DETERRENCE UNDER FEDERAL 11


ELECTION CAMPAIGN ACT OF 1971 12


SEC. 4401. RESTRICTIONS ON EXCHANGE OF CAMPAIGN IN-13


FORMATION BETWEEN CANDIDATES AND 14


FOREIGN POWERS. 15


Section 319 of the Federal Election Campaign Act 16


of 1971 (52 U.S.C. 30121), as amended by section 17


4101(b) and section 4209, is further amended by adding 18


at the end the following new subsection: 19


‘‘(e) RESTRICTIONS ON EXCHANGE OF INFORMATION 20


BETWEEN CANDIDATES AND FOREIGN POWERS.— 21


‘‘(1) TREATMENT OF OFFER TO SHARE NON-22


PUBLIC CAMPAIGN MATERIAL AS SOLICITATION OF 23


CONTRIBUTION FROM FOREIGN NATIONAL.—If a 24


candidate or an individual affiliated with the cam-25
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paign of a candidate, or if a political committee or 1


an individual affiliated with a political committee, 2


provides or offers to provide nonpublic campaign 3


material to a covered foreign national or to another 4


person whom the candidate, committee, or individual 5


knows or has reason to know will provide the mate-6


rial to a covered foreign national, the candidate, 7


committee, or individual (as the case may be) shall 8


be considered for purposes of this section to have so-9


licited a contribution or donation described in sub-10


section (a)(1)(A) from a foreign national. 11


‘‘(2) DEFINITIONS.—In this subsection, the fol-12


lowing definitions apply: 13


‘‘(A) The term ‘candidate’ means an indi-14


vidual who seeks nomination for, or election to, 15


any Federal, State, or local public office. 16


‘‘(B) The term ‘covered foreign national’ 17


has the meaning given such term in section 18


304(j)(3)(C). 19


‘‘(C) The term ‘individual affiliated with a 20


campaign’ means, with respect to a candidate, 21


an employee of any organization legally author-22


ized under Federal, State, or local law to sup-23


port the candidate’s campaign for nomination 24


for, or election to, any Federal, State, or local 25
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public office, as well as any independent con-1


tractor of such an organization and any indi-2


vidual who performs services on behalf of the 3


organization, whether paid or unpaid. 4


‘‘(D) The term ‘individual affiliated with a 5


political committee’ means, with respect to a 6


political committee, an employee of the com-7


mittee as well as any independent contractor of 8


the committee and any individual who performs 9


services on behalf of the committee, whether 10


paid or unpaid. 11


‘‘(E) The term ‘nonpublic campaign mate-12


rial’ means, with respect to a candidate or a po-13


litical committee, campaign material that is 14


produced by the candidate or the committee or 15


produced at the candidate or committee’s ex-16


pense or request which is not distributed or 17


made available to the general public or other-18


wise in the public domain, including polling and 19


focus group data and opposition research, ex-20


cept that such term does not include material 21


produced for purposes of consultations relating 22


solely to the candidate’s or committee’s position 23


on a legislative or policy matter.’’. 24
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SEC. 4402. CLARIFICATION OF STANDARD FOR DETER-1


MINING EXISTENCE OF COORDINATION BE-2


TWEEN CAMPAIGNS AND OUTSIDE INTER-3


ESTS. 4


Section 315(a) of the Federal Election Campaign Act 5


of 1971 (52 U.S.C. 30116(a)) is amended by adding at 6


the end the following new paragraph: 7


‘‘(10) For purposes of paragraph (7), an expenditure 8


or disbursement may be considered to have been made in 9


cooperation, consultation, or concert with, or coordinated 10


with, a person without regard to whether or not the co-11


operation, consultation, or coordination is carried out pur-12


suant to agreement or formal collaboration.’’. 13


SEC. 4403. PROHIBITION ON PROVISION OF SUBSTANTIAL 14


ASSISTANCE RELATING TO CONTRIBUTION 15


OR DONATION BY FOREIGN NATIONALS. 16


Section 319 of the Federal Election Campaign Act 17


of 1971 (52 U.S.C. 30121), as amended by section 18


4101(a), section 4101(b), section 4209, and section 4401, 19


is further amended— 20


(1) in subsection (a)— 21


(A) by striking ‘‘or’’ at the end of para-22


graph (2); 23


(B) by striking the period at the end of 24


paragraph (3) and inserting ‘‘; or’’; and 25


(C) by adding at the end the following: 26
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‘‘(4) a person to knowingly provide substantial 1


assistance to another person in carrying out an ac-2


tivity described in paragraph (1), (2), or (3).’’; and 3


(2) by adding at the end the following new sub-4


sections: 5


‘‘(f) KNOWINGLY DESCRIBED.— 6


‘‘(1) IN GENERAL.—For purposes of subsection 7


(a)(4), the term ‘knowingly’ means actual knowl-8


edge, constructive knowledge, awareness of pertinent 9


facts that would lead a reasonable person to con-10


clude there is a substantial probability, or awareness 11


of pertinent facts that would lead a reasonable per-12


son to conduct a reasonable inquiry to establish— 13


‘‘(A) with respect to an activity described 14


in subsection (a)(1), that the contribution, do-15


nation, expenditure, independent expenditure, 16


or disbursement is from a foreign national; 17


‘‘(B) with respect to an activity described 18


in subsection (a)(2), that the contribution or 19


donation solicited, accepted, or received is from 20


a foreign national; and 21


‘‘(C) with respect to an activity described 22


in subsection (a)(3), that the person directing, 23


dictating, controlling, or directly or indirectly 24
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participating in the decisionmaking process is a 1


foreign national. 2


‘‘(2) PERTINENT FACTS.—For purposes of 3


paragraph (1), pertinent facts include, but are not 4


limited to, that the person making the contribution, 5


donation, expenditure, independent expenditure, or 6


disbursement, or that the person from whom the 7


contribution or donation is solicited, accepted, or re-8


ceived, or that the person directing, dictating, con-9


trolling, or directly or indirectly participating in the 10


decisionmaking process— 11


‘‘(A) uses a foreign passport or passport 12


number for identification purposes; 13


‘‘(B) provides a foreign address; 14


‘‘(C) uses a check or other written instru-15


ment drawn on a foreign bank, or by a wire 16


transfer from a foreign bank, in carrying out 17


the activity; or 18


‘‘(D) resides abroad. 19


‘‘(g) SUBSTANTIAL ASSISTANCE DEFINED.—As used 20


in this section, the term ‘substantial assistance’ means, 21


with respect to an activity prohibited by paragraph (1), 22


(2), or (3) of subsection (a), involvement with an intent 23


to facilitate successful completion of the activity.’’. 24
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SEC. 4404. CLARIFICATION OF APPLICATION OF FOREIGN 1


MONEY BAN. 2


(a) CLARIFICATION OF TREATMENT OF PROVISION 3


OF CERTAIN INFORMATION AS CONTRIBUTION OR DONA-4


TION OF A THING OF VALUE.—Section 319 of the Federal 5


Election Campaign Act of 1971 (52 U.S.C. 30121), as 6


amended by section 4101(a), section 4101(b), section 7


4209, section 4401, and section 4403, is amended by add-8


ing at the end the following new subsection: 9


‘‘(h) CLARIFICATION OF TREATMENT OF PROVISION 10


OF CERTAIN INFORMATION AS CONTRIBUTION OR DONA-11


TION OF A THING OF VALUE.—For purposes of this sec-12


tion, a ‘contribution or donation of money or other thing 13


of value’ includes the provision of opposition research, 14


polling, or other non-public information relating to a can-15


didate for election for a Federal, State, or local office for 16


the purpose of influencing the election, regardless of 17


whether such research, polling, or information has mone-18


tary value, except that nothing in this subsection shall be 19


construed to treat the mere provision of an opinion about 20


a candidate as a thing of value for purposes of this sec-21


tion.’’. 22


(b) CLARIFICATION OF APPLICATION OF FOREIGN 23


MONEY BAN TO ALL CONTRIBUTIONS AND DONATIONS 24


OF THINGS OF VALUE AND TO ALL SOLICITATIONS OF 25


CONTRIBUTIONS AND DONATIONS OF THINGS OF 26
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VALUE.—Section 319(a) of such Act (52 U.S.C. 1


30121(a)) is amended— 2


(1) in paragraph (1)(A), by striking ‘‘promise 3


to make a contribution or donation’’ and inserting 4


‘‘promise to make such a contribution or donation’’; 5


(2) in paragraph (1)(B), by striking ‘‘donation’’ 6


and inserting ‘‘donation of money or other thing of 7


value, or to make an express or implied promise to 8


make such a contribution or donation,’’; and 9


(3) by amending paragraph (2) to read as fol-10


lows: 11


‘‘(2) a person to solicit, accept, or receive (di-12


rectly or indirectly) a contribution, donation, or dis-13


bursement described in paragraph (1), or to solicit, 14


accept, or receive (directly or indirectly) an express 15


or implied promise to make such a contribution or 16


donation, from a foreign national.’’. 17


PART 2—NOTIFYING STATES OF 18


DISINFORMATION CAMPAIGNS BY FOREIGN 19


NATIONALS 20


SEC. 4411. NOTIFYING STATES OF DISINFORMATION CAM-21


PAIGNS BY FOREIGN NATIONALS. 22


(a) REQUIRING DISCLOSURE.—If the Federal Elec-23


tion Commission makes a determination that a foreign na-24


tional has initiated or has attempted to initiate a 25
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disinformation campaign targeted at an election for public 1


office held in a State, the Commission shall notify the 2


State involved of the determination not later than 30 days 3


after making the determination. 4


(b) DEFINITIONS.—In this section the term ‘‘foreign 5


national’’ has the meaning given such term in section 6


319(b) of the Federal Election Campaign Act of 1971 (52 7


U.S.C. 30121(b)). 8


PART 3—PROHIBITING USE OF DEEPFAKES IN 9


ELECTION CAMPAIGNS 10


SEC. 4421. PROHIBITION ON DISTRIBUTION OF MATERI-11


ALLY DECEPTIVE AUDIO OR VISUAL MEDIA 12


PRIOR TO ELECTION. 13


(a) IN GENERAL.—Title III of the Federal Election 14


Campaign Act of 1971 (52 U.S.C. 30101 et seq.) is 15


amended by adding at the end the following new section: 16


‘‘SEC. 325. PROHIBITION ON DISTRIBUTION OF MATERI-17


ALLY DECEPTIVE MEDIA PRIOR TO ELEC-18


TION. 19


‘‘(a) IN GENERAL.—Except as provided in sub-20


sections (b) and (c), a person, political committee, or other 21


entity shall not, within 60 days of an election for Federal 22


office at which a candidate for elective office will appear 23


on the ballot, distribute, with actual malice, materially de-24


ceptive audio or visual media of the candidate with the 25
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intent to injure the candidate’s reputation or to deceive 1


a voter into voting for or against the candidate. 2


‘‘(b) EXCEPTION.— 3


‘‘(1) REQUIRED LANGUAGE.—The prohibition 4


in subsection (a) does not apply if the audio or vis-5


ual media includes— 6


‘‘(A) a disclosure stating: ‘‘This 7


lllll has been manipulated.’’; and 8


‘‘(B) filled in the blank in the disclosure 9


under subparagraph (A), the term ‘image’, 10


‘video’, or ‘audio’, as most accurately describes 11


the media. 12


‘‘(2) VISUAL MEDIA.—For visual media, the 13


text of the disclosure shall appear in a size that is 14


easily readable by the average viewer and no smaller 15


than the largest font size of other text appearing in 16


the visual media. If the visual media does not in-17


clude any other text, the disclosure shall appear in 18


a size that is easily readable by the average viewer. 19


For visual media that is video, the disclosure shall 20


appear for the duration of the video. 21


‘‘(3) AUDIO-ONLY MEDIA.—If the media con-22


sists of audio only, the disclosure shall be read in a 23


clearly spoken manner and in a pitch that can be 24


easily heard by the average listener, at the beginning 25
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of the audio, at the end of the audio, and, if the 1


audio is greater than 2 minutes in length, inter-2


spersed within the audio at intervals of not greater 3


than 2 minutes each. 4


‘‘(c) INAPPLICABILITY TO CERTAIN ENTITIES.—This 5


section does not apply to the following: 6


‘‘(1) A radio or television broadcasting station, 7


including a cable or satellite television operator, pro-8


grammer, or producer, that broadcasts materially 9


deceptive audio or visual media prohibited by this 10


section as part of a bona fide newscast, news inter-11


view, news documentary, or on-the-spot coverage of 12


bona fide news events, if the broadcast clearly ac-13


knowledges through content or a disclosure, in a 14


manner that can be easily heard or read by the aver-15


age listener or viewer, that there are questions about 16


the authenticity of the materially deceptive audio or 17


visual media. 18


‘‘(2) A radio or television broadcasting station, 19


including a cable or satellite television operator, pro-20


grammer, or producer, when it is paid to broadcast 21


materially deceptive audio or visual media. 22


‘‘(3) An internet website, or a regularly pub-23


lished newspaper, magazine, or other periodical of 24


general circulation, including an internet or elec-25
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tronic publication, that routinely carries news and 1


commentary of general interest, and that publishes 2


materially deceptive audio or visual media prohibited 3


by this section, if the publication clearly states that 4


the materially deceptive audio or visual media does 5


not accurately represent the speech or conduct of the 6


candidate. 7


‘‘(4) Materially deceptive audio or visual media 8


that constitutes satire or parody. 9


‘‘(d) CIVIL ACTION.— 10


‘‘(1) INJUNCTIVE OR OTHER EQUITABLE RE-11


LIEF.—A candidate for elective office whose voice or 12


likeness appears in a materially deceptive audio or 13


visual media distributed in violation of this section 14


may seek injunctive or other equitable relief prohib-15


iting the distribution of audio or visual media in vio-16


lation of this section. An action under this para-17


graph shall be entitled to precedence in accordance 18


with the Federal Rules of Civil Procedure. 19


‘‘(2) DAMAGES.—A candidate for elective office 20


whose voice or likeness appears in a materially de-21


ceptive audio or visual media distributed in violation 22


of this section may bring an action for general or 23


special damages against the person, committee, or 24


other entity that distributed the materially deceptive 25
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audio or visual media. The court may also award a 1


prevailing party reasonable attorney’s fees and costs. 2


This paragraph shall not be construed to limit or 3


preclude a plaintiff from securing or recovering any 4


other available remedy. 5


‘‘(3) BURDEN OF PROOF.—In any civil action 6


alleging a violation of this section, the plaintiff shall 7


bear the burden of establishing the violation through 8


clear and convincing evidence. 9


‘‘(e) RULE OF CONSTRUCTION.—This section shall 10


not be construed to alter or negate any rights, obligations, 11


or immunities of an interactive service provider under sec-12


tion 230 of title 47, United States Code. 13


‘‘(f) MATERIALLY DECEPTIVE AUDIO OR VISUAL 14


MEDIA DEFINED.—In this section, the term ‘materially 15


deceptive audio or visual media’ means an image or an 16


audio or video recording of a candidate’s appearance, 17


speech, or conduct that has been intentionally manipulated 18


in a manner such that both of the following conditions 19


are met: 20


‘‘(1) The image or audio or video recording 21


would falsely appear to a reasonable person to be 22


authentic. 23


‘‘(2) The image or audio or video recording 24


would cause a reasonable person to have a fun-25
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damentally different understanding or impression of 1


the expressive content of the image or audio or video 2


recording than that person would have if the person 3


were hearing or seeing the unaltered, original 4


version of the image or audio or video recording.’’. 5


(b) CRIMINAL PENALTIES.—Section 309(d)(1) of the 6


Federal Election Campaign Act of 1971 (52 U.S.C. 7


30109(d)(1)), as amended by section 4004, is further 8


amended by adding at the end the following new subpara-9


graph: 10


‘‘(G) Any person who knowingly and will-11


fully commits a violation of section 325 shall be 12


fined not more than $100,000, imprisoned not 13


more than 5 years, or both.’’. 14


(c) EFFECT ON DEFAMATION ACTION.—For pur-15


poses of an action for defamation, a violation of section 16


325 of the Federal Election Campaign Act of 1971, as 17


added by subsection (a), shall constitute defamation per 18


se. 19
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PART 4—ASSESSMENT OF EXEMPTION OF REG-1


ISTRATION REQUIREMENTS UNDER FARA 2


FOR REGISTERED LOBBYISTS 3


SEC. 4431. ASSESSMENT OF EXEMPTION OF REGISTRATION 4


REQUIREMENTS UNDER FARA FOR REG-5


ISTERED LOBBYISTS. 6


Not later than 90 days after the date of the enact-7


ment of this Act, the Comptroller General of the United 8


States shall conduct and submit to Congress an assess-9


ment of the implications of the exemption provided under 10


the Foreign Agents Registration Act of 1938, as amended 11


(22 U.S.C. 611 et seq.) for agents of foreign principals 12


who are also registered lobbyists under the Lobbying Dis-13


closure Act of 1995 (2 U.S.C. 1601 et seq.), and shall 14


include in the assessment an analysis of the extent to 15


which revisions in such Acts might mitigate the risk of 16


foreign government money influencing elections or political 17


processes in the United States. 18
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Subtitle F—Secret Money 1


Transparency 2


SEC. 4501. REPEAL OF RESTRICTION OF USE OF FUNDS BY 3


INTERNAL REVENUE SERVICE TO BRING 4


TRANSPARENCY TO POLITICAL ACTIVITY OF 5


CERTAIN NONPROFIT ORGANIZATIONS. 6


Section 122 of the Financial Services and General 7


Government Appropriations Act, 2021 (division E of Pub-8


lic Law 116–260) is hereby repealed. 9


SEC. 4502. REPEAL OF REGULATIONS. 10


The final regulations of the Department of the Treas-11


ury relating to guidance under section 6033 of the Inter-12


nal Revenue Code of 1986 regarding the reporting require-13


ments of exempt organizations (published at 85 Fed. Reg. 14


31959 (May 28, 2020)) shall have no force and effect. 15


Subtitle G—Shareholder Right-to- 16


Know 17


SEC. 4601. REPEAL OF RESTRICTION ON USE OF FUNDS BY 18


SECURITIES AND EXCHANGE COMMISSION TO 19


ENSURE SHAREHOLDERS OF CORPORATIONS 20


HAVE KNOWLEDGE OF CORPORATION POLIT-21


ICAL ACTIVITY. 22


Section 631 of the Financial Services and General 23


Government Appropriations Act, 2021 (division E of Pub-24


lic Law 116–260) is hereby repealed. 25
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SEC. 4602. ASSESSMENT OF SHAREHOLDER PREFERENCES 1


FOR DISBURSEMENTS FOR POLITICAL PUR-2


POSES. 3


(a) ASSESSMENT REQUIRED.—The Securities Ex-4


change Act of 1934 (15 U.S.C. 78a et seq.) is amended 5


by inserting after section 10D the following: 6


‘‘SEC. 10E. ASSESSMENT OF SHAREHOLDER PREFERENCES 7


FOR DISBURSEMENTS FOR POLITICAL PUR-8


POSES. 9


‘‘(a) ASSESSMENT REQUIRED BEFORE MAKING A 10


DISBURSEMENT FOR A POLITICAL PURPOSE.— 11


‘‘(1) REQUIREMENT.—An issuer with an equity 12


security listed on a national securities exchange may 13


not make a disbursement for a political purpose un-14


less— 15


‘‘(A) the issuer has in place procedures to 16


assess the preferences of the shareholders of the 17


issuer with respect to making such disburse-18


ments; and 19


‘‘(B) such an assessment has been made 20


within the 1-year period ending on the date of 21


such disbursement. 22


‘‘(2) TREATMENT OF ISSUERS WHOSE SHARE-23


HOLDERS ARE PROHIBITED FROM EXPRESSING 24


PREFERENCES.—Notwithstanding paragraph (1), an 25


issuer described under such paragraph with proce-26
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dures in place to assess the preferences of its share-1


holders with respect to making disbursements for 2


political purposes shall not be subject to the require-3


ments of such paragraph if a majority of the number 4


of the outstanding equity securities of the issuer are 5


held by persons who are prohibited from expressing 6


partisan or political preferences by law, contract, or 7


the requirement to meet a fiduciary duty. 8


‘‘(3) NO ASSESSMENT OF PREFERENCES OF 9


FOREIGN NATIONALS.—Notwithstanding paragraph 10


(1), an issuer described in such paragraph shall not 11


use the procedures described in such paragraph to 12


assess the preferences of any shareholder who is a 13


foreign national, as defined in section 319 of the 14


Federal Election Campaign Act of 1971 (52 U.S.C. 15


30121). 16


‘‘(b) ASSESSMENT REQUIREMENTS.—The assess-17


ment described under subsection (a) shall assess— 18


‘‘(1) which types of disbursements for a polit-19


ical purpose the shareholder believes the issuer 20


should make; 21


‘‘(2) whether the shareholder believes that such 22


disbursements should be made in support of, or in 23


opposition to, Republican, Democratic, Independent, 24







600 


•HR 1 EH


or other political party candidates and political com-1


mittees; 2


‘‘(3) whether the shareholder believes that such 3


disbursements should be made with respect to elec-4


tions for Federal, State, or local office; and 5


‘‘(4) such other information as the Commission 6


may specify, by rule. 7


‘‘(c) DISBURSEMENT FOR A POLITICAL PURPOSE DE-8


FINED.— 9


‘‘(1) IN GENERAL.—For purposes of this sec-10


tion, the term ‘disbursement for a political purpose’ 11


means any of the following: 12


‘‘(A) A disbursement for an independent 13


expenditure, as defined in section 301(17) of 14


the Federal Election Campaign Act of 1971 (52 15


U.S.C. 30101(17)). 16


‘‘(B) A disbursement for an electioneering 17


communication, as defined in section 304(f) of 18


the Federal Election Campaign Act of 1971 (52 19


U.S.C. 30104(f)). 20


‘‘(C) A disbursement for any public com-21


munication, as defined in section 301(22) of the 22


Federal Election Campaign Act of 1971 (52 23


U.S.C. 30101(22))— 24
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‘‘(i) which expressly advocates the 1


election or defeat of a clearly identified 2


candidate for election for Federal office, or 3


is the functional equivalent of express ad-4


vocacy because, when taken as a whole, it 5


can be interpreted by a reasonable person 6


only as advocating the election or defeat of 7


a candidate for election for Federal office; 8


or 9


‘‘(ii) which refers to a clearly identi-10


fied candidate for election for Federal of-11


fice and which promotes or supports a can-12


didate for that office, or attacks or opposes 13


a candidate for that office, without regard 14


to whether the communication expressly 15


advocates a vote for or against a candidate 16


for that office. 17


‘‘(D) Any other disbursement which is 18


made for the purpose of influencing the out-19


come of an election for a public office. 20


‘‘(E) Any transfer of funds to another per-21


son which is made with the intent that such 22


person will use the funds to make a disburse-23


ment described in subparagraphs (A) through 24
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(D), or with the knowledge that the person will 1


use the funds to make such a disbursement. 2


‘‘(2) EXCEPTIONS.—The term ‘disbursement 3


for a political purpose’ does not include any of the 4


following: 5


‘‘(A) Any disbursement made from a sepa-6


rate segregated fund of the corporation under 7


section 316 of the Federal Election Campaign 8


Act of 1971 (52 U.S.C. 30118). 9


‘‘(B) Any transfer of funds to another per-10


son which is made in a commercial transaction 11


in the ordinary course of any trade or business 12


conducted by the corporation or in the form of 13


investments made by the corporation. 14


‘‘(C) Any transfer of funds to another per-15


son which is subject to a written prohibition 16


against the use of the funds for a disbursement 17


for a political purpose. 18


‘‘(d) OTHER DEFINITIONS.—In this section, each of 19


the terms ‘candidate’, ‘election’, ‘political committee’, and 20


‘political party’ has the meaning given such term under 21


section 301 of the Federal Election Campaign Act of 1971 22


(52 U.S.C. 30101).’’. 23


(b) CONFORMING AMENDMENT TO FEDERAL ELEC-24


TION CAMPAIGN ACT OF 1971 TO PROHIBIT DISBURSE-25
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MENTS BY CORPORATIONS FAILING TO ASSESS PREF-1


ERENCES.—Section 316 of the Federal Election Campaign 2


Act of 1971 (52 U.S.C. 30118) is amended by adding at 3


the end the following new subsection: 4


‘‘(d) PROHIBITING DISBURSEMENTS BY CORPORA-5


TIONS FAILING TO ASSESS SHAREHOLDER PREF-6


ERENCES.— 7


‘‘(1) PROHIBITION.—It shall be unlawful for a 8


corporation to make a disbursement for a political 9


purpose unless the corporation has in place proce-10


dures to assess the preferences of its shareholders 11


with respect to making such disbursements, as pro-12


vided in section 10E of the Securities Exchange Act 13


of 1934. 14


‘‘(2) DEFINITION.—In this section, the term 15


‘disbursement for a political purpose’ has the mean-16


ing given such term in section 10E(c) of the Securi-17


ties Exchange Act of 1934.’’. 18


(c) EFFECTIVE DATE.—The amendments made by 19


this section shall apply with respect to disbursements 20


made on or after December 31, 2021. 21


SEC. 4603. GOVERNANCE AND OPERATIONS OF CORPORATE 22


PACS. 23


(a) ASSESSMENT OF GOVERNANCE.—Section 316 of 24


the Federal Election Campaign Act of 1971 (52 U.S.C. 25
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30118) is amended by adding at the end the following new 1


subsection: 2


‘‘(d) ASSESSMENT OF GOVERNANCE.—The Commis-3


sion shall, on an ongoing basis, collect information on the 4


governance of the separate segregated funds of corpora-5


tions under this section, using the most recent statements 6


of organization provided by such funds under section 7


303(a), including information on the following: 8


‘‘(1) The extent to which such funds have by- 9


laws which govern their operations. 10


‘‘(2) The extent to which those funds which 11


have by-laws which govern their operations use a 12


board of directors to oversee the operation of the 13


fund. 14


‘‘(3) The characteristics of those individuals 15


who serve on boards of directors which oversee the 16


operations of such funds, including the relation of 17


such individuals to the corporation.’’. 18


(b) ANALYSIS OF DONORS.— 19


(1) ANALYSIS.—The Federal Election Commis-20


sion shall conduct an analysis of the composition of 21


the base of donors to separate segregated funds of 22


corporations under section 316 of the Federal Elec-23


tion Campaign Act of 1971 (52 U.S.C. 30118). 24
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(2) REPORT.—Not later than 180 days after 1


the date of the enactment of this Act, the Commis-2


sion shall submit to Congress a report on the anal-3


ysis conducted under paragraph (1), and shall ini-4


tiate the promulgation of a regulation to establish a 5


new designation and classification of such separate 6


segregated funds. 7


Subtitle H—Disclosure of Political 8


Spending by Government Con-9


tractors 10


SEC. 4701. REPEAL OF RESTRICTION ON USE OF FUNDS TO 11


REQUIRE DISCLOSURE OF POLITICAL SPEND-12


ING BY GOVERNMENT CONTRACTORS. 13


Section 735 of the Financial Services and General 14


Government Appropriations Act, 2021 (division E of Pub-15


lic Law 116–260) is hereby repealed. 16


Subtitle I—Limitation and Disclo-17


sure Requirements for Presi-18


dential Inaugural Committees 19


SEC. 4801. SHORT TITLE. 20


This subtitle may be cited as the ‘‘Presidential Inau-21


gural Committee Oversight Act’’. 22
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SEC. 4802. LIMITATIONS AND DISCLOSURE OF CERTAIN DO-1


NATIONS TO, AND DISBURSEMENTS BY, INAU-2


GURAL COMMITTEES. 3


(a) REQUIREMENTS FOR INAUGURAL COMMIT-4


TEES.—Title III of the Federal Election Campaign Act 5


of 1971 (52 U.S.C. 30101 et seq.), as amended by section 6


4421, is amended by adding at the end the following new 7


section: 8


‘‘SEC. 326. INAUGURAL COMMITTEES. 9


‘‘(a) PROHIBITED DONATIONS.— 10


‘‘(1) IN GENERAL.—It shall be unlawful— 11


‘‘(A) for an Inaugural Committee— 12


‘‘(i) to solicit, accept, or receive a do-13


nation from a person that is not an indi-14


vidual; or 15


‘‘(ii) to solicit, accept, or receive a do-16


nation from a foreign national; 17


‘‘(B) for a person— 18


‘‘(i) to make a donation to an Inau-19


gural Committee in the name of another 20


person, or to knowingly authorize his or 21


her name to be used to effect such a dona-22


tion; 23


‘‘(ii) to knowingly accept a donation 24


to an Inaugural Committee made by a per-25


son in the name of another person; or 26
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‘‘(iii) to convert a donation to an In-1


augural Committee to personal use as de-2


scribed in paragraph (2); and 3


‘‘(C) for a foreign national to, directly or 4


indirectly, make a donation, or make an express 5


or implied promise to make a donation, to an 6


Inaugural Committee. 7


‘‘(2) CONVERSION OF DONATION TO PERSONAL 8


USE.—For purposes of paragraph (1)(B)(iii), a do-9


nation shall be considered to be converted to per-10


sonal use if any part of the donated amount is used 11


to fulfill a commitment, obligation, or expense of a 12


person that would exist irrespective of the respon-13


sibilities of the Inaugural Committee under chapter 14


5 of title 36, United States Code. 15


‘‘(3) NO EFFECT ON DISBURSEMENT OF UN-16


USED FUNDS TO NONPROFIT ORGANIZATIONS.— 17


Nothing in this subsection may be construed to pro-18


hibit an Inaugural Committee from disbursing un-19


used funds to an organization which is described in 20


section 501(c)(3) of the Internal Revenue Code of 21


1986 and is exempt from taxation under section 22


501(a) of such Code. 23


‘‘(b) LIMITATION ON DONATIONS.— 24
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‘‘(1) IN GENERAL.—It shall be unlawful for an 1


individual to make donations to an Inaugural Com-2


mittee which, in the aggregate, exceed $50,000. 3


‘‘(2) INDEXING.—At the beginning of each 4


Presidential election year (beginning with 2028), the 5


amount described in paragraph (1) shall be in-6


creased by the cumulative percent difference deter-7


mined in section 315(c)(1)(A) since the previous 8


Presidential election year. If any amount after such 9


increase is not a multiple of $1,000, such amount 10


shall be rounded to the nearest multiple of $1,000. 11


‘‘(c) DISCLOSURE OF CERTAIN DONATIONS AND DIS-12


BURSEMENTS.— 13


‘‘(1) DONATIONS OVER $1,000.— 14


‘‘(A) IN GENERAL.—An Inaugural Com-15


mittee shall file with the Commission a report 16


disclosing any donation by an individual to the 17


committee in an amount of $1,000 or more not 18


later than 24 hours after the receipt of such do-19


nation. 20


‘‘(B) CONTENTS OF REPORT.—A report 21


filed under subparagraph (A) shall contain— 22


‘‘(i) the amount of the donation; 23


‘‘(ii) the date the donation is received; 24


and 25
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‘‘(iii) the name and address of the in-1


dividual making the donation. 2


‘‘(2) FINAL REPORT.—Not later than the date 3


that is 90 days after the date of the Presidential in-4


augural ceremony, the Inaugural Committee shall 5


file with the Commission a report containing the fol-6


lowing information: 7


‘‘(A) For each donation of money or any-8


thing of value made to the committee in an ag-9


gregate amount equal to or greater than 10


$200— 11


‘‘(i) the amount of the donation; 12


‘‘(ii) the date the donation is received; 13


and 14


‘‘(iii) the name and address of the in-15


dividual making the donation. 16


‘‘(B) The total amount of all disburse-17


ments, and all disbursements in the following 18


categories: 19


‘‘(i) Disbursements made to meet 20


committee operating expenses. 21


‘‘(ii) Repayment of all loans. 22


‘‘(iii) Donation refunds and other off-23


sets to donations. 24


‘‘(iv) Any other disbursements. 25
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‘‘(C) The name and address of each per-1


son— 2


‘‘(i) to whom a disbursement in an ag-3


gregate amount or value in excess of $200 4


is made by the committee to meet a com-5


mittee operating expense, together with 6


date, amount, and purpose of such oper-7


ating expense; 8


‘‘(ii) who receives a loan repayment 9


from the committee, together with the date 10


and amount of such loan repayment; 11


‘‘(iii) who receives a donation refund 12


or other offset to donations from the com-13


mittee, together with the date and amount 14


of such disbursement; and 15


‘‘(iv) to whom any other disbursement 16


in an aggregate amount or value in excess 17


of $200 is made by the committee, to-18


gether with the date and amount of such 19


disbursement. 20


‘‘(d) DEFINITIONS.—For purposes of this section: 21


‘‘(1)(A) The term ‘donation’ includes— 22


‘‘(i) any gift, subscription, loan, advance, 23


or deposit of money or anything of value made 24


by any person to the committee; or 25
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‘‘(ii) the payment by any person of com-1


pensation for the personal services of another 2


person which are rendered to the committee 3


without charge for any purpose. 4


‘‘(B) The term ‘donation’ does not include the 5


value of services provided without compensation by 6


any individual who volunteers on behalf of the com-7


mittee. 8


‘‘(2) The term ‘foreign national’ has the mean-9


ing given that term by section 319(b). 10


‘‘(3) The term ‘Inaugural Committee’ has the 11


meaning given that term by section 501 of title 36, 12


United States Code.’’. 13


(b) CONFIRMING AMENDMENT RELATED TO RE-14


PORTING REQUIREMENTS.—Section 304 of the Federal 15


Election Campaign Act of 1971 (52 U.S.C. 30104) is 16


amended— 17


(1) by striking subsection (h); and 18


(2) by redesignating subsection (i) as subsection 19


(h). 20


(c) CONFORMING AMENDMENT RELATED TO STATUS 21


OF COMMITTEE.—Section 510 of title 36, United States 22


Code, is amended to read as follows: 23
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‘‘§ 510. Disclosure of and prohibition on certain dona-1


tions 2


‘‘A committee shall not be considered to be the Inau-3


gural Committee for purposes of this chapter unless the 4


committee agrees to, and meets, the requirements of sec-5


tion 326 of the Federal Election Campaign Act of 1971.’’. 6


(d) EFFECTIVE DATE.—The amendments made by 7


this Act shall apply with respect to Inaugural Committees 8


established under chapter 5 of title 36, United States 9


Code, for inaugurations held in 2025 and any succeeding 10


year. 11


Subtitle J—Miscellaneous 12


Provisions 13


SEC. 4901. EFFECTIVE DATES OF PROVISIONS. 14


Each provision of this title and each amendment 15


made by a provision of this title shall take effect on the 16


effective date provided under this title for such provision 17


or such amendment without regard to whether or not the 18


Federal Election Commission, the Attorney General, or 19


any other person has promulgated regulations to carry out 20


such provision or such amendment. 21


SEC. 4902. SEVERABILITY. 22


If any provision of this title or amendment made by 23


this title, or the application of a provision or amendment 24


to any person or circumstance, is held to be unconstitu-25


tional, the remainder of this title and amendments made 26
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by this title, and the application of the provisions and 1


amendment to any person or circumstance, shall not be 2


affected by the holding. 3


TITLE V—CAMPAIGN FINANCE 4


EMPOWERMENT 5


Subtitle A—Findings Relating to Citizens United Decision 


Sec. 5001. Findings relating to Citizens United decision. 


Subtitle B—Congressional Elections 


Sec. 5100. Short title. 


PART 1—MY VOICE VOUCHER PILOT PROGRAM 


Sec. 5101. Establishment of pilot program. 
Sec. 5102. Voucher program described. 
Sec. 5103. Reports. 
Sec. 5104. Definitions. 


PART 2—SMALL DOLLAR FINANCING OF CONGRESSIONAL ELECTION 
CAMPAIGNS 


Sec. 5111. Benefits and eligibility requirements for candidates. 


‘‘TITLE V—SMALL DOLLAR FINANCING OF CONGRESSIONAL 
ELECTION CAMPAIGNS 


‘‘Subtitle A—Benefits 


‘‘Sec. 501. Benefits for participating candidates. 
‘‘Sec. 502. Procedures for making payments. 
‘‘Sec. 503. Use of funds. 
‘‘Sec. 504. Qualified small dollar contributions described. 


‘‘Subtitle B—Eligibility and Certification 


‘‘Sec. 511. Eligibility. 
‘‘Sec. 512. Qualifying requirements. 
‘‘Sec. 513. Certification. 


‘‘Subtitle C—Requirements for Candidates Certified as Participating 
Candidates 


‘‘Sec. 521. Contribution and expenditure requirements. 
‘‘Sec. 522. Administration of campaign. 
‘‘Sec. 523. Preventing unnecessary spending of public funds. 
‘‘Sec. 524. Remitting unspent funds after election. 


‘‘Subtitle D—Enhanced Match Support 


‘‘Sec. 531. Enhanced support for general election. 
‘‘Sec. 532. Eligibility. 
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‘‘Sec. 533. Amount. 
‘‘Sec. 534. Waiver of authority to retain portion of unspent funds after 


election. 


‘‘Subtitle E—Administrative Provisions 


‘‘Sec. 541. Freedom From Influence Fund. 
‘‘Sec. 542. Reviews and reports by Government Accountability Office. 
‘‘Sec. 543. Administration by Commission. 
‘‘Sec. 544. Violations and penalties. 
‘‘Sec. 545. Appeals process. 
‘‘Sec. 546. Indexing of amounts. 
‘‘Sec. 547. Election cycle defined. 


Sec. 5112. Contributions and expenditures by multicandidate and political 
party committees on behalf of participating candidates. 


Sec. 5113. Prohibiting use of contributions by participating candidates for pur-
poses other than campaign for election. 


Sec. 5114. Assessments against fines and penalties. 
Sec. 5115. Study and report on small dollar financing program. 
Sec. 5116. Effective date. 


Subtitle C—Presidential Elections 


Sec. 5200. Short title. 


PART 1—PRIMARY ELECTIONS 


Sec. 5201. Increase in and modifications to matching payments. 
Sec. 5202. Eligibility requirements for matching payments. 
Sec. 5203. Repeal of expenditure limitations. 
Sec. 5204. Period of availability of matching payments. 
Sec. 5205. Examination and audits of matchable contributions. 
Sec. 5206. Modification to limitation on contributions for Presidential primary 


candidates. 
Sec. 5207. Use of Freedom From Influence Fund as source of payments. 


PART 2—GENERAL ELECTIONS 


Sec. 5211. Modification of eligibility requirements for public financing. 
Sec. 5212. Repeal of expenditure limitations and use of qualified campaign con-


tributions. 
Sec. 5213. Matching payments and other modifications to payment amounts. 
Sec. 5214. Increase in limit on coordinated party expenditures. 
Sec. 5215. Establishment of uniform date for release of payments. 
Sec. 5216. Amounts in Presidential Election Campaign Fund. 
Sec. 5217. Use of general election payments for general election legal and ac-


counting compliance. 
Sec. 5218. Use of Freedom From Influence Fund as source of payments. 


PART 3—EFFECTIVE DATE 


Sec. 5221. Effective date. 


Subtitle D—Personal Use Services as Authorized Campaign Expenditures 


Sec. 5301. Short title; findings; purpose. 
Sec. 5302. Treatment of payments for child care and other personal use serv-


ices as authorized campaign expenditure. 
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Subtitle E—Empowering Small Dollar Donations 


Sec. 5401. Permitting political party committees to provide enhanced support 
for candidates through use of separate small dollar accounts. 


Subtitle F—Severability 


Sec. 5501. Severability. 


Subtitle A—Findings Relating to 1


Citizens United Decision 2


SEC. 5001. FINDINGS RELATING TO CITIZENS UNITED DECI-3


SION. 4


Congress finds the following: 5


(1) The American Republic was founded on the 6


principle that all people are created equal, with 7


rights and responsibilities as citizens to vote, be rep-8


resented, speak, debate, and participate in self-gov-9


ernment on equal terms regardless of wealth. To se-10


cure these rights and responsibilities, our Constitu-11


tion not only protects the equal rights of all Ameri-12


cans but also provides checks and balances to pre-13


vent corruption and prevent concentrated power and 14


wealth from undermining effective self-government. 15


(2) The Founders designed the First Amend-16


ment to help prevent tyranny by ensuring that the 17


people have the tools they need to ensure self-gov-18


ernment and to keep their elected leaders responsive 19


to the public. The Amendment thus guarantees the 20


right of everyone to speak, to petition the govern-21


ment for redress, to assemble together, and for a 22
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free press. If only the wealthiest individuals can par-1


ticipate meaningfully in our democracy, then these 2


First Amendment principles become an illusion. 3


(3) Campaign finance laws promote these First 4


Amendment interests. They increase robust debate 5


from diverse voices, enhance the responsiveness of 6


elected officeholders, and help prevent corruption. 7


They do not censor anyone’s speech but simply en-8


sure that no one’s speech is drowned out. The Su-9


preme Court has failed to recognize that these laws 10


are essential, proactive rules that help guarantee 11


true democratic self-government. 12


(4) The Supreme Court’s decisions in Citizens 13


United v. Federal Election Commission, 558 U.S. 14


310 (2010) and McCutcheon v. FEC, 572 U.S. 185 15


(2014), as well as other court decisions, erroneously 16


invalidated even-handed rules about the spending of 17


money in local, State, and Federal elections. These 18


rules do not prevent anyone from speaking their 19


mind, much less pick winners and losers of political 20


debates. Although the Court has upheld other con-21


tent-neutral laws like these, it has failed to apply to 22


same logic to campaign finance laws. These flawed 23


decisions have empowered large corporations, ex-24


tremely wealthy individuals, and special interests to 25
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dominate election spending, corrupt our politics, and 1


degrade our democracy through tidal waves of un-2


limited and anonymous spending. These decisions 3


also stand in contrast to a long history of efforts by 4


Congress and the States to regulate money in poli-5


tics to protect democracy, and they illustrate a trou-6


bling deregulatory trend in campaign finance-related 7


court decisions. Additionally, an unknown amount of 8


foreign money continues to be spent in our political 9


system as subsidiaries of foreign-based corporations 10


and hostile foreign actors sometimes connected to 11


nation-states work to influence our elections. 12


(5) The Supreme Court’s misinterpretation of 13


the Constitution to empower monied interests at the 14


expense of the American people in elections has seri-15


ously eroded over 100 years of congressional action 16


to promote fairness and protect elections from the 17


toxic influence of money. 18


(6) In 1907, Congress passed the Tillman Act 19


in response to the concentration of corporate power 20


in the post-Civil War Gilded Age. The Act prohibited 21


corporations from making contributions in connec-22


tion with Federal elections, aiming ‘‘not merely to 23


prevent the subversion of the integrity of the elec-24


toral process [but] * * * to sustain the active, alert 25
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responsibility of the individual citizen in a democ-1


racy for the wise conduct of government’’. 2


(7) By 1910, Congress began passing disclosure 3


requirements and campaign expenditure limits, and 4


dozens of States passed corrupt practices Acts to 5


prohibit corporate spending in elections. States also 6


enacted campaign spending limits, and some States 7


limited the amount that people could contribute to 8


campaigns. 9


(8) In 1947, the Taft-Hartley Act prohibited 10


corporations and unions from making campaign con-11


tributions or other expenditures to influence elec-12


tions. In 1962, a Presidential commission on election 13


spending recommended spending limits and incen-14


tives to increase small contributions from more peo-15


ple. 16


(9) The Federal Election Campaign Act of 17


1971 (FECA), as amended in 1974, required disclo-18


sure of contributions and expenditures, imposed con-19


tribution and expenditure limits for individuals and 20


groups, set spending limits for campaigns, can-21


didates, and groups, implemented a public funding 22


system for Presidential campaigns, and created the 23


Federal Election Commission to oversee and enforce 24


the new rules. 25
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(10) In the wake of Citizens United and other 1


damaging Federal court decisions, Americans have 2


witnessed an explosion of outside spending in elec-3


tions. Outside spending increased more than 700 4


percent between the 2008 and 2020 Presidential 5


election years. Spending by outside groups nearly 6


doubled again from 2016 to 2020 with super PACs, 7


tax-exempt groups, and others spending more than 8


$3,000,000,000. And as political entities adapt to a 9


post-Citizens United, post-McCutcheon landscape, 10


these trends are getting worse, as evidenced by the 11


record-setting 2020 elections which cost more than 12


$14,000,000,000 in total. 13


(11) Since the landmark Citizens United deci-14


sion, 21 States and more than 800 municipalities, 15


including large cities like New York, Los Angeles, 16


Chicago, and Philadelphia, have gone on record sup-17


porting a constitutional amendment. Transcending 18


political leanings and geographic location, voters in 19


States and municipalities across the country that 20


have placed amendment questions on the ballot have 21


routinely supported these initiatives by considerably 22


large margins. 23


(12) The Court has tied the hands of Congress 24


and the States, severely restricting them from set-25
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ting reasonable limits on campaign spending. For 1


example, the Court has held that only the Govern-2


ment’s interest in preventing quid pro quo corrup-3


tion, like bribery, or the appearance of such corrup-4


tion, can justify limits on campaign contributions. 5


More broadly, the Court has severely curtailed at-6


tempts to reduce the ability of the Nation’s wealthi-7


est and most powerful to skew our democracy in 8


their favor by buying outsized influence in our elec-9


tions. Because this distortion of the Constitution has 10


prevented other critical regulation or reform of the 11


way we finance elections in America, a constitutional 12


amendment is needed to achieve a democracy for all 13


the people. 14


(13) The torrent of money flowing into our po-15


litical system has a profound effect on the demo-16


cratic process for everyday Americans, whose voices 17


and policy preferences are increasingly being 18


drowned out by those of wealthy special interests. 19


The more campaign cash from wealthy special inter-20


ests can flood our elections, the more policies that 21


favor those interests are reflected in the national po-22


litical agenda. When it comes to policy preferences, 23


our Nation’s wealthiest tend to have fundamentally 24


different views than do average Americans when it 25
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comes to issues ranging from unemployment benefits 1


to the minimum wage to health care coverage. 2


(14) At the same time millions of Americans 3


have signed petitions, marched, called their Members 4


of Congress, written letters to the editor, and other-5


wise demonstrated their public support for a con-6


stitutional amendment to overturn Citizens United 7


that will allow Congress to reign in the outsized in-8


fluence of unchecked money in politics. Dozens of 9


organizations, representing tens of millions of indi-10


viduals, have come together in a shared strategy of 11


supporting such an amendment. 12


(15) In order to protect the integrity of democ-13


racy and the electoral process and to ensure political 14


equality for all, the Constitution should be amended 15


so that Congress and the States may regulate and 16


set limits on the raising and spending of money to 17


influence elections and may distinguish between nat-18


ural persons and artificial entities, like corporations, 19


that are created by law, including by prohibiting 20


such artificial entities from spending money to influ-21


ence elections. 22
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Subtitle B—Congressional 1


Elections 2


SEC. 5100. SHORT TITLE. 3


This subtitle may be cited as the ‘‘Government By 4


the People Act of 2021’’. 5


PART 1—MY VOICE VOUCHER PILOT PROGRAM 6


SEC. 5101. ESTABLISHMENT OF PILOT PROGRAM. 7


(a) ESTABLISHMENT.—The Federal Election Com-8


mission (hereafter in this part referred to as the ‘‘Commis-9


sion’’) shall establish a pilot program under which the 10


Commission shall select 3 eligible States to operate a 11


voucher pilot program which is described in section 5102 12


during the program operation period. 13


(b) ELIGIBILITY OF STATES.—A State is eligible to 14


be selected to operate a voucher pilot program under this 15


part if, not later than 180 days after the beginning of the 16


program application period, the State submits to the Com-17


mission an application containing— 18


(1) information and assurances that the State 19


will operate a voucher program which contains the 20


elements described in section 5102(a); 21


(2) information and assurances that the State 22


will establish fraud prevention mechanisms described 23


in section 5102(b); 24
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(3) information and assurances that the State 1


will establish a commission to oversee and implement 2


the program as described in section 5102(c); 3


(4) information and assurances that the State 4


will carry out a public information campaign as de-5


scribed in section 5102(d); 6


(5) information and assurances that the State 7


will submit reports as required under section 5103; 8


and 9


(6) such other information and assurances as 10


the Commission may require. 11


(c) SELECTION OF PARTICIPATING STATES.— 12


(1) IN GENERAL.—Not later than 1 year after 13


the beginning of the program application period, the 14


Commission shall select the 3 States which will oper-15


ate voucher pilot programs under this part. 16


(2) CRITERIA.—In selecting States for the oper-17


ation of the voucher pilot programs under this part, 18


the Commission shall apply such criteria and metrics 19


as the Commission considers appropriate to deter-20


mine the ability of a State to operate the program 21


successfully, and shall attempt to select States in a 22


variety of geographic regions and with a variety of 23


political party preferences. 24
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(3) NO SUPERMAJORITY REQUIRED FOR SELEC-1


TION.—The selection of States by the Commission 2


under this subsection shall require the approval of 3


only half of the Members of the Commission. 4


(d) DUTIES OF STATES DURING PROGRAM PREPARA-5


TION PERIOD.—During the program preparation period, 6


each State selected to operate a voucher pilot program 7


under this part shall take such actions as may be nec-8


essary to ensure that the State will be ready to operate 9


the program during the program operation period, and 10


shall complete such actions not later than 90 days before 11


the beginning of the program operation period. 12


(e) TERMINATION.—Each voucher pilot program 13


under this part shall terminate as of the first day after 14


the program operation period. 15


(f) REIMBURSEMENT OF COSTS.— 16


(1) REIMBURSEMENT.—Upon receiving the re-17


port submitted by a State under section 5103(a) 18


with respect to an election cycle, the Commission 19


shall transmit a payment to the State in an amount 20


equal to the reasonable costs incurred by the State 21


in operating the voucher pilot program under this 22


part during the cycle. 23


(2) SOURCE OF FUNDS.—Payments to States 24


under the program shall be made using amounts in 25
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the Freedom From Influence Fund under section 1


541 of the Federal Election Campaign Act of 1971 2


(as added by section 5111), hereafter referred to as 3


the ‘‘Fund’’. 4


(3) MANDATORY REDUCTION OF PAYMENTS IN 5


CASE OF INSUFFICIENT AMOUNTS IN FREEDOM 6


FROM INFLUENCE FUND.— 7


(A) ADVANCE AUDITS BY COMMISSION.— 8


Not later than 90 days before the first day of 9


each program operation period, the Commission 10


shall— 11


(i) audit the Fund to determine 12


whether, after first making payments to 13


participating candidates under title V of 14


the Federal Election Campaign Act of 15


1971 (as added by section 5111), the 16


amounts remaining in the Fund will be 17


sufficient to make payments to States 18


under this part in the amounts provided 19


under this subsection; and 20


(ii) submit a report to Congress de-21


scribing the results of the audit. 22


(B) REDUCTIONS IN AMOUNT OF PAY-23


MENTS.— 24
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(i) AUTOMATIC REDUCTION ON PRO 1


RATA BASIS.—If, on the basis of the audit 2


described in subparagraph (A), the Com-3


mission determines that the amount antici-4


pated to be available in the Fund with re-5


spect to an election cycle involved is not, or 6


may not be, sufficient to make payments to 7


States under this part in the full amount 8


provided under this subsection, the Com-9


mission shall reduce each amount which 10


would otherwise be paid to a State under 11


this subsection by such pro rata amount as 12


may be necessary to ensure that the aggre-13


gate amount of payments anticipated to be 14


made with respect to the cycle will not ex-15


ceed the amount anticipated to be available 16


for such payments in the Fund with re-17


spect to such cycle. 18


(ii) RESTORATION OF REDUCTIONS IN 19


CASE OF AVAILABILITY OF SUFFICIENT 20


FUNDS DURING ELECTION CYCLE.—If, 21


after reducing the amounts paid to States 22


with respect to an election cycle under 23


clause (i), the Commission determines that 24


there are sufficient amounts in the Fund 25
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to restore the amount by which such pay-1


ments were reduced (or any portion there-2


of), to the extent that such amounts are 3


available, the Commission may make a 4


payment on a pro rata basis to each such 5


State with respect to the cycle in the 6


amount by which such State’s payments 7


were reduced under clause (i) (or any por-8


tion thereof, as the case may be). 9


(iii) NO USE OF AMOUNTS FROM 10


OTHER SOURCES.—In any case in which 11


the Commission determines that there are 12


insufficient moneys in the Fund to make 13


payments to States under this part, mon-14


eys shall not be made available from any 15


other source for the purpose of making 16


such payments. 17


(4) CAP ON AMOUNT OF PAYMENT.—The aggre-18


gate amount of payments made to any State with re-19


spect to any program operation period may not ex-20


ceed $10,000,000. If the State determines that the 21


maximum payment amount under this paragraph 22


with respect to the program operation period in-23


volved is not, or may not be, sufficient to cover the 24


reasonable costs incurred by the State in operating 25
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the program under this part for such period, the 1


State shall reduce the amount of the voucher pro-2


vided to each qualified individual by such pro rata 3


amount as may be necessary to ensure that the rea-4


sonable costs incurred by the State in operating the 5


program will not exceed the amount paid to the 6


State with respect to such period. 7


SEC. 5102. VOUCHER PROGRAM DESCRIBED. 8


(a) GENERAL ELEMENTS OF PROGRAM.— 9


(1) ELEMENTS DESCRIBED.—The elements of a 10


voucher pilot program operated by a State under 11


this part are as follows: 12


(A) The State shall provide each qualified 13


individual upon the individual’s request with a 14


voucher worth $25 to be known as a ‘‘My Voice 15


Voucher’’ during the election cycle which will be 16


assigned a routing number and which at the op-17


tion of the individual will be provided in either 18


paper or electronic form. 19


(B) Using the routing number assigned to 20


the My Voice Voucher, the individual may sub-21


mit the My Voice Voucher in either electronic 22


or paper form to qualified candidates for elec-23


tion for the office of Representative in, or Dele-24


gate or Resident Commissioner to, the Congress 25
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and allocate such portion of the value of the My 1


Voice Voucher in increments of $5 as the indi-2


vidual may select to any such candidate. 3


(C) If the candidate transmits the My 4


Voice Voucher to the Commission, the Commis-5


sion shall pay the candidate the portion of the 6


value of the My Voice Voucher that the indi-7


vidual allocated to the candidate, which shall be 8


considered a contribution by the individual to 9


the candidate for purposes of the Federal Elec-10


tion Campaign Act of 1971. 11


(2) DESIGNATION OF QUALIFIED INDIVID-12


UALS.—For purposes of paragraph (1)(A), a ‘‘quali-13


fied individual’’ with respect to a State means an in-14


dividual— 15


(A) who is a resident of the State; 16


(B) who will be of voting age as of the 17


date of the election for the candidate to whom 18


the individual submits a My Voice Voucher; and 19


(C) who is not prohibited under Federal 20


law from making contributions to candidates 21


for election for Federal office. 22


(3) TREATMENT AS CONTRIBUTION TO CAN-23


DIDATE.—For purposes of the Federal Election 24


Campaign Act of 1971, the submission of a My 25
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Voice Voucher to a candidate by an individual shall 1


be treated as a contribution to the candidate by the 2


individual in the amount of the portion of the value 3


of the Voucher that the individual allocated to the 4


candidate. 5


(b) FRAUD PREVENTION MECHANISM.—In addition 6


to the elements described in subsection (a), a State oper-7


ating a voucher pilot program under this part shall permit 8


an individual to revoke a My Voice Voucher not later than 9


2 days after submitting the My Voice Voucher to a can-10


didate. 11


(c) OVERSIGHT COMMISSION.—In addition to the ele-12


ments described in subsection (a), a State operating a 13


voucher pilot program under this part shall establish a 14


commission or designate an existing entity to oversee and 15


implement the program in the State, except that no such 16


commission or entity may be comprised of elected officials. 17


(d) PUBLIC INFORMATION CAMPAIGN.—In addition 18


to the elements described in subsection (a), a State oper-19


ating a voucher pilot program under this part shall carry 20


out a public information campaign to disseminate aware-21


ness of the program among qualified individuals. 22


SEC. 5103. REPORTS. 23


(a) PRELIMINARY REPORT.—Not later than 6 24


months after the first election cycle of the program oper-25
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ation period, a State which operates a voucher pilot pro-1


gram under this part shall submit a report to the Commis-2


sion analyzing the operation and effectiveness of the pro-3


gram during the cycle and including such other informa-4


tion as the Commission may require. 5


(b) FINAL REPORT.—Not later than 6 months after 6


the end of the program operation period, the State shall 7


submit a final report to the Commission analyzing the op-8


eration and effectiveness of the program and including 9


such other information as the Commission may require. 10


(c) STUDY AND REPORT ON IMPACT AND EFFEC-11


TIVENESS OF VOUCHER PROGRAMS.— 12


(1) STUDY.—The Federal Election Commission 13


shall conduct a study on the efficacy of political 14


voucher programs, including the program under this 15


part and other similar programs, in expanding and 16


diversifying the pool of individuals who participate in 17


the electoral process, including those who participate 18


as donors and those who participate as candidates. 19


(2) REPORT.—Not later than 1 year after the 20


date of the enactment of this Act, the Commission 21


shall publish and submit to Congress a report on the 22


study conducted under subsection (a), and shall in-23


clude in the report such recommendations as the 24


Commission considers appropriate which would en-25
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able political voucher programs to be implemented 1


on a national scale. 2


SEC. 5104. DEFINITIONS. 3


(a) ELECTION CYCLE.—In this part, the term ‘‘elec-4


tion cycle’’ means the period beginning on the day after 5


the date of the most recent regularly scheduled general 6


election for Federal office and ending on the date of the 7


next regularly scheduled general election for Federal of-8


fice. 9


(b) DEFINITIONS RELATING TO PERIODS.—In this 10


part, the following definitions apply: 11


(1) PROGRAM APPLICATION PERIOD.—The term 12


‘‘program application period’’ means the first elec-13


tion cycle which begins after the date of the enact-14


ment of this Act. 15


(2) PROGRAM PREPARATION PERIOD.—The 16


term ‘‘program preparation period’’ means the first 17


election cycle which begins after the program appli-18


cation period. 19


(3) PROGRAM OPERATION PERIOD.—The term 20


‘‘program operation period’’ means the first 2 elec-21


tion cycles which begin after the program prepara-22


tion period. 23
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PART 2—SMALL DOLLAR FINANCING OF 1


CONGRESSIONAL ELECTION CAMPAIGNS 2


SEC. 5111. BENEFITS AND ELIGIBILITY REQUIREMENTS 3


FOR CANDIDATES. 4


The Federal Election Campaign Act of 1971 (52 5


U.S.C. 30101 et seq.) is amended by adding at the end 6


the following: 7


‘‘TITLE V—SMALL DOLLAR FI-8


NANCING OF CONGRES-9


SIONAL ELECTION CAM-10


PAIGNS 11


‘‘Subtitle A—Benefits 12


‘‘SEC. 501. BENEFITS FOR PARTICIPATING CANDIDATES. 13


‘‘(a) IN GENERAL.—If a candidate for election to the 14


office of Representative in, or Delegate or Resident Com-15


missioner to, the Congress is certified as a participating 16


candidate under this title with respect to an election for 17


such office, the candidate shall be entitled to payments 18


as provided under this title. 19


‘‘(b) AMOUNT OF PAYMENT.—The amount of a pay-20


ment made under this title shall be equal to 600 percent 21


of the amount of qualified small dollar contributions re-22


ceived by the candidate since the most recent payment 23


made to the candidate under this title during the election 24


cycle, without regard to whether or not the candidate re-25


ceived any of the contributions before, during, or after the 26
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Small Dollar Democracy qualifying period applicable to 1


the candidate under section 511(c). 2


‘‘(c) LIMIT ON AGGREGATE AMOUNT OF PAY-3


MENTS.—The aggregate amount of payments made to a 4


participating candidate with respect to an election cycle 5


under this title may not exceed 50 percent of the average 6


of the 20 greatest amounts of disbursements made by the 7


authorized committees of any winning candidate for the 8


office of Representative in, or Delegate or Resident Com-9


missioner to, the Congress during the most recent election 10


cycle, rounded to the nearest $100,000. 11


‘‘SEC. 502. PROCEDURES FOR MAKING PAYMENTS. 12


‘‘(a) IN GENERAL.—The Commission shall make a 13


payment under section 501 to a candidate who is certified 14


as a participating candidate upon receipt from the can-15


didate of a request for a payment which includes— 16


‘‘(1) a statement of the number and amount of 17


qualified small dollar contributions received by the 18


candidate since the most recent payment made to 19


the candidate under this title during the election 20


cycle; 21


‘‘(2) a statement of the amount of the payment 22


the candidate anticipates receiving with respect to 23


the request; 24
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‘‘(3) a statement of the total amount of pay-1


ments the candidate has received under this title as 2


of the date of the statement; and 3


‘‘(4) such other information and assurances as 4


the Commission may require. 5


‘‘(b) RESTRICTIONS ON SUBMISSION OF RE-6


QUESTS.—A candidate may not submit a request under 7


subsection (a) unless each of the following applies: 8


‘‘(1) The amount of the qualified small dollar 9


contributions in the statement referred to in sub-10


section (a)(1) is equal to or greater than $5,000, un-11


less the request is submitted during the 30-day pe-12


riod which ends on the date of a general election. 13


‘‘(2) The candidate did not receive a payment 14


under this title during the 7-day period which ends 15


on the date the candidate submits the request. 16


‘‘(c) TIME OF PAYMENT.—The Commission shall, in 17


coordination with the Secretary of the Treasury, take such 18


steps as may be necessary to ensure that the Secretary 19


is able to make payments under this section from the 20


Treasury not later than 2 business days after the receipt 21


of a request submitted under subsection (a). 22


‘‘SEC. 503. USE OF FUNDS. 23


‘‘(a) USE OF FUNDS FOR AUTHORIZED CAMPAIGN 24


EXPENDITURES.—A candidate shall use payments made 25
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under this title, including payments provided with respect 1


to a previous election cycle which are withheld from remit-2


tance to the Commission in accordance with section 3


524(a)(2), only for making direct payments for the receipt 4


of goods and services which constitute authorized expendi-5


tures (as determined in accordance with title III) in con-6


nection with the election cycle involved. 7


‘‘(b) PROHIBITING USE OF FUNDS FOR LEGAL EX-8


PENSES, FINES, OR PENALTIES.—Notwithstanding title 9


III, a candidate may not use payments made under this 10


title for the payment of expenses incurred in connection 11


with any action, claim, or other matter before the Commis-12


sion or before any court, hearing officer, arbitrator, or 13


other dispute resolution entity, or for the payment of any 14


fine or civil monetary penalty. 15


‘‘SEC. 504. QUALIFIED SMALL DOLLAR CONTRIBUTIONS DE-16


SCRIBED. 17


‘‘(a) IN GENERAL.—In this title, the term ‘qualified 18


small dollar contribution’ means, with respect to a can-19


didate and the authorized committees of a candidate, a 20


contribution that meets the following requirements: 21


‘‘(1) The contribution is in an amount that is— 22


‘‘(A) not less than $1; and 23


‘‘(B) not more than $200. 24







637 


•HR 1 EH


‘‘(2)(A) The contribution is made directly by an 1


individual to the candidate or an authorized com-2


mittee of the candidate and is not— 3


‘‘(i) forwarded from the individual making 4


the contribution to the candidate or committee 5


by another person; or 6


‘‘(ii) received by the candidate or com-7


mittee with the knowledge that the contribution 8


was made at the request, suggestion, or rec-9


ommendation of another person. 10


‘‘(B) In this paragraph— 11


‘‘(i) the term ‘person’ does not include an 12


individual (other than an individual described in 13


section 304(i)(7) of the Federal Election Cam-14


paign Act of 1971), a political committee of a 15


political party, or any political committee which 16


is not a separate segregated fund described in 17


section 316(b) of the Federal Election Cam-18


paign Act of 1971 and which does not make 19


contributions or independent expenditures, does 20


not engage in lobbying activity under the Lob-21


bying Disclosure Act of 1995 (2 U.S.C. 1601 et 22


seq.), and is not established by, controlled by, 23


or affiliated with a registered lobbyist under 24


such Act, an agent of a registered lobbyist 25
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under such Act, or an organization which re-1


tains or employs a registered lobbyist under 2


such Act; and 3


‘‘(ii) a contribution is not ‘made at the re-4


quest, suggestion, or recommendation of an-5


other person’ solely on the grounds that the 6


contribution is made in response to information 7


provided to the individual making the contribu-8


tion by any person, so long as the candidate or 9


authorized committee does not know the iden-10


tity of the person who provided the information 11


to such individual. 12


‘‘(3) The individual who makes the contribution 13


does not make contributions to the candidate or the 14


authorized committees of the candidate with respect 15


to the election involved in an aggregate amount that 16


exceeds the amount described in paragraph (1)(B), 17


or any contribution to the candidate or the author-18


ized committees of the candidate with respect to the 19


election involved that otherwise is not a qualified 20


small dollar contribution. 21


‘‘(b) TREATMENT OF MY VOICE VOUCHERS.—Any 22


payment received by a candidate and the authorized com-23


mittees of a candidate which consists of a My Voice 24


Voucher under the Government By the People Act of 2021 25
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shall be considered a qualified small dollar contribution 1


for purposes of this title, so long as the individual making 2


the payment meets the requirements of paragraphs (2) 3


and (3) of subsection (a). 4


‘‘(c) RESTRICTION ON SUBSEQUENT CONTRIBU-5


TIONS.— 6


‘‘(1) PROHIBITING DONOR FROM MAKING SUB-7


SEQUENT NONQUALIFIED CONTRIBUTIONS DURING 8


ELECTION CYCLE.— 9


‘‘(A) IN GENERAL.—An individual who 10


makes a qualified small dollar contribution to a 11


candidate or the authorized committees of a 12


candidate with respect to an election may not 13


make any subsequent contribution to such can-14


didate or the authorized committees of such 15


candidate with respect to the election cycle 16


which is not a qualified small dollar contribu-17


tion. 18


‘‘(B) EXCEPTION FOR CONTRIBUTIONS TO 19


CANDIDATES WHO VOLUNTARILY WITHDRAW 20


FROM PARTICIPATION DURING QUALIFYING PE-21


RIOD.—Subparagraph (A) does not apply with 22


respect to a contribution made to a candidate 23


who, during the Small Dollar Democracy quali-24


fying period described in section 511(c), sub-25
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mits a statement to the Commission under sec-1


tion 513(c) to voluntarily withdraw from par-2


ticipating in the program under this title. 3


‘‘(2) TREATMENT OF SUBSEQUENT NON-4


QUALIFIED CONTRIBUTIONS.—If, notwithstanding 5


the prohibition described in paragraph (1), an indi-6


vidual who makes a qualified small dollar contribu-7


tion to a candidate or the authorized committees of 8


a candidate with respect to an election makes a sub-9


sequent contribution to such candidate or the au-10


thorized committees of such candidate with respect 11


to the election which is prohibited under paragraph 12


(1) because it is not a qualified small dollar con-13


tribution, the candidate may take one of the fol-14


lowing actions: 15


‘‘(A) Not later than 2 weeks after receiving 16


the contribution, the candidate may return the 17


subsequent contribution to the individual. In 18


the case of a subsequent contribution which is 19


not a qualified small dollar contribution because 20


the contribution fails to meet the requirements 21


of paragraph (3) of subsection (a) (relating to 22


the aggregate amount of contributions made to 23


the candidate or the authorized committees of 24


the candidate by the individual making the con-25
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tribution), the candidate may return an amount 1


equal to the difference between the amount of 2


the subsequent contribution and the amount de-3


scribed in paragraph (1)(B) of subsection (a). 4


‘‘(B) The candidate may retain the subse-5


quent contribution, so long as not later than 2 6


weeks after receiving the subsequent contribu-7


tion, the candidate remits to the Commission 8


for deposit in the Freedom From Influence 9


Fund under section 541 an amount equal to 10


any payments received by the candidate under 11


this title which are attributable to the qualified 12


small dollar contribution made by the individual 13


involved. 14


‘‘(3) NO EFFECT ON ABILITY TO MAKE MUL-15


TIPLE CONTRIBUTIONS.—Nothing in this section 16


may be construed to prohibit an individual from 17


making multiple qualified small dollar contributions 18


to any candidate or any number of candidates, so 19


long as each contribution meets each of the require-20


ments of paragraphs (1), (2), and (3) of subsection 21


(a). 22


‘‘(d) NOTIFICATION REQUIREMENTS FOR CAN-23


DIDATES.— 24







642 


•HR 1 EH


‘‘(1) NOTIFICATION.—Each authorized com-1


mittee of a candidate who seeks to be a participating 2


candidate under this title shall provide the following 3


information in any materials for the solicitation of 4


contributions, including any internet site through 5


which individuals may make contributions to the 6


committee: 7


‘‘(A) A statement that if the candidate is 8


certified as a participating candidate under this 9


title, the candidate will receive matching pay-10


ments in an amount which is based on the total 11


amount of qualified small dollar contributions 12


received. 13


‘‘(B) A statement that a contribution 14


which meets the requirements set forth in sub-15


section (a) shall be treated as a qualified small 16


dollar contribution under this title. 17


‘‘(C) A statement that if a contribution is 18


treated as qualified small dollar contribution 19


under this title, the individual who makes the 20


contribution may not make any contribution to 21


the candidate or the authorized committees of 22


the candidate during the election cycle which is 23


not a qualified small dollar contribution. 24
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‘‘(2) ALTERNATIVE METHODS OF MEETING RE-1


QUIREMENTS.—An authorized committee may meet 2


the requirements of paragraph (1)— 3


‘‘(A) by including the information de-4


scribed in paragraph (1) in the receipt provided 5


under section 512(b)(3) to a person making a 6


qualified small dollar contribution; or 7


‘‘(B) by modifying the information it pro-8


vides to persons making contributions which is 9


otherwise required under title III (including in-10


formation it provides through the internet). 11


‘‘Subtitle B—Eligibility and 12


Certification 13


‘‘SEC. 511. ELIGIBILITY. 14


‘‘(a) IN GENERAL.—A candidate for the office of 15


Representative in, or Delegate or Resident Commissioner 16


to, the Congress is eligible to be certified as a participating 17


candidate under this title with respect to an election if 18


the candidate meets the following requirements: 19


‘‘(1) The candidate files with the Commission a 20


statement of intent to seek certification as a partici-21


pating candidate. 22


‘‘(2) The candidate meets the qualifying re-23


quirements of section 512. 24
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‘‘(3) The candidate files with the Commission a 1


statement certifying that the authorized committees 2


of the candidate meet the requirements of section 3


504(d). 4


‘‘(4) Not later than the last day of the Small 5


Dollar Democracy qualifying period, the candidate 6


files with the Commission an affidavit signed by the 7


candidate and the treasurer of the candidate’s prin-8


cipal campaign committee declaring that the can-9


didate— 10


‘‘(A) has complied and, if certified, will 11


comply with the contribution and expenditure 12


requirements of section 521; 13


‘‘(B) if certified, will run only as a partici-14


pating candidate for all elections for the office 15


that such candidate is seeking during that elec-16


tion cycle; and 17


‘‘(C) has either qualified or will take steps 18


to qualify under State law to be on the ballot. 19


‘‘(b) GENERAL ELECTION.—Notwithstanding sub-20


section (a), a candidate shall not be eligible to be certified 21


as a participating candidate under this title for a general 22


election or a general runoff election unless the candidate’s 23


party nominated the candidate to be placed on the ballot 24
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for the general election or the candidate is otherwise quali-1


fied to be on the ballot under State law. 2


‘‘(c) SMALL DOLLAR DEMOCRACY QUALIFYING PE-3


RIOD DEFINED.—The term ‘Small Dollar Democracy 4


qualifying period’ means, with respect to any candidate 5


for an office, the 180-day period (during the election cycle 6


for such office) which begins on the date on which the 7


candidate files a statement of intent under section 8


511(a)(1), except that such period may not continue after 9


the date that is 30 days before the date of the general 10


election for the office. 11


‘‘SEC. 512. QUALIFYING REQUIREMENTS. 12


‘‘(a) RECEIPT OF QUALIFIED SMALL DOLLAR CON-13


TRIBUTIONS.—A candidate for the office of Representative 14


in, or Delegate or Resident Commissioner to, the Congress 15


meets the requirement of this section if, during the Small 16


Dollar Democracy qualifying period described in section 17


511(c), each of the following occurs: 18


‘‘(1) Not fewer than 1,000 individuals make a 19


qualified small dollar contribution to the candidate. 20


‘‘(2) The candidate obtains a total dollar 21


amount of qualified small dollar contributions which 22


is equal to or greater than $50,000. 23
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‘‘(b) REQUIREMENTS RELATING TO RECEIPT OF 1


QUALIFIED SMALL DOLLAR CONTRIBUTION.—Each 2


qualified small dollar contribution— 3


‘‘(1) may be made by means of a personal 4


check, money order, debit card, credit card, elec-5


tronic payment account, or any other method 6


deemed appropriate by the Commission; 7


‘‘(2) shall be accompanied by a signed state-8


ment (or, in the case of a contribution made online 9


or through other electronic means, an electronic 10


equivalent) containing the contributor’s name and 11


address; and 12


‘‘(3) shall be acknowledged by a receipt that is 13


sent to the contributor with a copy (in paper or elec-14


tronic form) kept by the candidate for the Commis-15


sion. 16


‘‘(c) VERIFICATION OF CONTRIBUTIONS.—The Com-17


mission shall establish procedures for the auditing and 18


verification of the contributions received and expenditures 19


made by participating candidates under this title, includ-20


ing procedures for random audits, to ensure that such con-21


tributions and expenditures meet the requirements of this 22


title. 23


‘‘SEC. 513. CERTIFICATION. 24


‘‘(a) DEADLINE AND NOTIFICATION.— 25
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‘‘(1) IN GENERAL.—Not later than 5 business 1


days after a candidate files an affidavit under sec-2


tion 511(a)(4), the Commission shall— 3


‘‘(A) determine whether or not the can-4


didate meets the requirements for certification 5


as a participating candidate; 6


‘‘(B) if the Commission determines that 7


the candidate meets such requirements, certify 8


the candidate as a participating candidate; and 9


‘‘(C) notify the candidate of the Commis-10


sion’s determination. 11


‘‘(2) DEEMED CERTIFICATION FOR ALL ELEC-12


TIONS IN ELECTION CYCLE.—If the Commission cer-13


tifies a candidate as a participating candidate with 14


respect to the first election of the election cycle in-15


volved, the Commission shall be deemed to have cer-16


tified the candidate as a participating candidate with 17


respect to all subsequent elections of the election 18


cycle. 19


‘‘(b) REVOCATION OF CERTIFICATION.— 20


‘‘(1) IN GENERAL.—The Commission shall re-21


voke a certification under subsection (a) if— 22


‘‘(A) a candidate fails to qualify to appear 23


on the ballot at any time after the date of cer-24


tification (other than a candidate certified as a 25
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participating candidate with respect to a pri-1


mary election who fails to qualify to appear on 2


the ballot for a subsequent election in that elec-3


tion cycle); 4


‘‘(B) a candidate ceases to be a candidate 5


for the office involved, as determined on the 6


basis of an official announcement by an author-7


ized committee of the candidate or on the basis 8


of a reasonable determination by the Commis-9


sion; or 10


‘‘(C) a candidate otherwise fails to comply 11


with the requirements of this title, including 12


any regulatory requirements prescribed by the 13


Commission. 14


‘‘(2) EXISTENCE OF CRIMINAL SANCTION.—The 15


Commission shall revoke a certification under sub-16


section (a) if a penalty is assessed against the can-17


didate under section 309(d) with respect to the elec-18


tion. 19


‘‘(3) EFFECT OF REVOCATION.—If a can-20


didate’s certification is revoked under this sub-21


section— 22


‘‘(A) the candidate may not receive pay-23


ments under this title during the remainder of 24


the election cycle involved; and 25
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‘‘(B) in the case of a candidate whose cer-1


tification is revoked pursuant to subparagraph 2


(A) or subparagraph (C) of paragraph (1)— 3


‘‘(i) the candidate shall repay to the 4


Freedom From Influence Fund established 5


under section 541 an amount equal to the 6


payments received under this title with re-7


spect to the election cycle involved plus in-8


terest (at a rate determined by the Com-9


mission on the basis of an appropriate an-10


nual percentage rate for the month in-11


volved) on any such amount received; and 12


‘‘(ii) the candidate may not be cer-13


tified as a participating candidate under 14


this title with respect to the next election 15


cycle. 16


‘‘(4) PROHIBITING PARTICIPATION IN FUTURE 17


ELECTIONS FOR CANDIDATES WITH MULTIPLE REV-18


OCATIONS.—If the Commission revokes the certifi-19


cation of an individual as a participating candidate 20


under this title pursuant to subparagraph (A) or 21


subparagraph (C) of paragraph (1) a total of 3 22


times, the individual may not be certified as a par-23


ticipating candidate under this title with respect to 24


any subsequent election. 25
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‘‘(c) VOLUNTARY WITHDRAWAL FROM PARTICI-1


PATING DURING QUALIFYING PERIOD.—At any time dur-2


ing the Small Dollar Democracy qualifying period de-3


scribed in section 511(c), a candidate may withdraw from 4


participation in the program under this title by submitting 5


to the Commission a statement of withdrawal (without re-6


gard to whether or not the Commission has certified the 7


candidate as a participating candidate under this title as 8


of the time the candidate submits such statement), so long 9


as the candidate has not submitted a request for payment 10


under section 502. 11


‘‘(d) PARTICIPATING CANDIDATE DEFINED.—In this 12


title, a ‘participating candidate’ means a candidate for the 13


office of Representative in, or Delegate or Resident Com-14


missioner to, the Congress who is certified under this sec-15


tion as eligible to receive benefits under this title. 16


‘‘Subtitle C—Requirements for Can-17


didates Certified as Partici-18


pating Candidates 19


‘‘SEC. 521. CONTRIBUTION AND EXPENDITURE REQUIRE-20


MENTS. 21


‘‘(a) PERMITTED SOURCES OF CONTRIBUTIONS AND 22


EXPENDITURES.—Except as provided in subsection (c), a 23


participating candidate with respect to an election shall, 24


with respect to all elections occurring during the election 25
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cycle for the office involved, accept no contributions from 1


any source and make no expenditures from any amounts, 2


other than the following: 3


‘‘(1) Qualified small dollar contributions. 4


‘‘(2) Payments under this title. 5


‘‘(3) Contributions from political committees es-6


tablished and maintained by a national or State po-7


litical party, subject to the applicable limitations of 8


section 315. 9


‘‘(4) Subject to subsection (b), personal funds 10


of the candidate or of any immediate family member 11


of the candidate (other than funds received through 12


qualified small dollar contributions). 13


‘‘(5) Contributions from individuals who are 14


otherwise permitted to make contributions under 15


this Act, subject to the applicable limitations of sec-16


tion 315, except that the aggregate amount of con-17


tributions a participating candidate may accept from 18


any individual with respect to any election during 19


the election cycle may not exceed $1,000. 20


‘‘(6) Contributions from multicandidate political 21


committees, subject to the applicable limitations of 22


section 315. 23


‘‘(b) SPECIAL RULES FOR PERSONAL FUNDS.— 24
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‘‘(1) LIMIT ON AMOUNT.—A candidate who is 1


certified as a participating candidate may use per-2


sonal funds (including personal funds of any imme-3


diate family member of the candidate) so long as— 4


‘‘(A) the aggregate amount used with re-5


spect to the election cycle (including any period 6


of the cycle occurring prior to the candidate’s 7


certification as a participating candidate) does 8


not exceed $50,000; and 9


‘‘(B) the funds are used only for making 10


direct payments for the receipt of goods and 11


services which constitute authorized expendi-12


tures in connection with the election cycle in-13


volved. 14


‘‘(2) IMMEDIATE FAMILY MEMBER DEFINED.— 15


In this subsection, the term ‘immediate family mem-16


ber’ means, with respect to a candidate— 17


‘‘(A) the candidate’s spouse; 18


‘‘(B) a child, stepchild, parent, grand-19


parent, brother, half-brother, sister, or half-sis-20


ter of the candidate or the candidate’s spouse; 21


and 22


‘‘(C) the spouse of any person described in 23


subparagraph (B). 24


‘‘(c) EXCEPTIONS.— 25
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‘‘(1) EXCEPTION FOR CONTRIBUTIONS RE-1


CEIVED PRIOR TO FILING OF STATEMENT OF IN-2


TENT.—A candidate who has accepted contributions 3


that are not described in subsection (a) is not in vio-4


lation of subsection (a), but only if all such contribu-5


tions are— 6


‘‘(A) returned to the contributor; 7


‘‘(B) submitted to the Commission for de-8


posit in the Freedom From Influence Fund es-9


tablished under section 541; or 10


‘‘(C) spent in accordance with paragraph 11


(2). 12


‘‘(2) EXCEPTION FOR EXPENDITURES MADE 13


PRIOR TO FILING OF STATEMENT OF INTENT.—If a 14


candidate has made expenditures prior to the date 15


the candidate files a statement of intent under sec-16


tion 511(a)(1) that the candidate is prohibited from 17


making under subsection (a) or subsection (b), the 18


candidate is not in violation of such subsection if the 19


aggregate amount of the prohibited expenditures is 20


less than the amount referred to in section 21


512(a)(2) (relating to the total dollar amount of 22


qualified small dollar contributions which the can-23


didate is required to obtain) which is applicable to 24


the candidate. 25
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‘‘(3) EXCEPTION FOR CAMPAIGN SURPLUSES 1


FROM A PREVIOUS ELECTION.—Notwithstanding 2


paragraph (1), unexpended contributions received by 3


the candidate or an authorized committee of the 4


candidate with respect to a previous election may be 5


retained, but only if the candidate places the funds 6


in escrow and refrains from raising additional funds 7


for or spending funds from that account during the 8


election cycle in which a candidate is a participating 9


candidate. 10


‘‘(4) EXCEPTION FOR CONTRIBUTIONS RE-11


CEIVED BEFORE THE EFFECTIVE DATE OF THIS 12


TITLE.—Contributions received and expenditures 13


made by the candidate or an authorized committee 14


of the candidate prior to the effective date of this 15


title shall not constitute a violation of subsection (a) 16


or (b). Unexpended contributions shall be treated 17


the same as campaign surpluses under paragraph 18


(3), and expenditures made shall count against the 19


limit in paragraph (2). 20


‘‘(d) SPECIAL RULE FOR COORDINATED PARTY EX-21


PENDITURES.—For purposes of this section, a payment 22


made by a political party in coordination with a partici-23


pating candidate shall not be treated as a contribution to 24


or as an expenditure made by the participating candidate. 25
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‘‘(e) PROHIBITION ON JOINT FUNDRAISING COMMIT-1


TEES.— 2


‘‘(1) PROHIBITION.—An authorized committee 3


of a candidate who is certified as a participating 4


candidate under this title with respect to an election 5


may not establish a joint fundraising committee with 6


a political committee other than another authorized 7


committee of the candidate. 8


‘‘(2) STATUS OF EXISTING COMMITTEES FOR 9


PRIOR ELECTIONS.—If a candidate established a 10


joint fundraising committee described in paragraph 11


(1) with respect to a prior election for which the 12


candidate was not certified as a participating can-13


didate under this title and the candidate does not 14


terminate the committee, the candidate shall not be 15


considered to be in violation of paragraph (1) so 16


long as that joint fundraising committee does not re-17


ceive any contributions or make any disbursements 18


during the election cycle for which the candidate is 19


certified as a participating candidate under this title. 20


‘‘(f) PROHIBITION ON LEADERSHIP PACS.— 21


‘‘(1) PROHIBITION.—A candidate who is cer-22


tified as a participating candidate under this title 23


with respect to an election may not associate with, 24
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establish, finance, maintain, or control a leadership 1


PAC. 2


‘‘(2) STATUS OF EXISTING LEADERSHIP 3


PACS.—If a candidate established, financed, main-4


tained, or controlled a leadership PAC prior to being 5


certified as a participating candidate under this title 6


and the candidate does not terminate the leadership 7


PAC, the candidate shall not be considered to be in 8


violation of paragraph (1) so long as the leadership 9


PAC does not receive any contributions or make any 10


disbursements during the election cycle for which the 11


candidate is certified as a participating candidate 12


under this title. 13


‘‘(3) LEADERSHIP PAC DEFINED.—In this sub-14


section, the term ‘leadership PAC’ has the meaning 15


given such term in section 304(i)(8)(B). 16


‘‘SEC. 522. ADMINISTRATION OF CAMPAIGN. 17


‘‘(a) SEPARATE ACCOUNTING FOR VARIOUS PER-18


MITTED CONTRIBUTIONS.—Each authorized committee of 19


a candidate certified as a participating candidate under 20


this title— 21


‘‘(1) shall provide for separate accounting of 22


each type of contribution described in section 521(a) 23


which is received by the committee; and 24
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‘‘(2) shall provide for separate accounting for 1


the payments received under this title. 2


‘‘(b) ENHANCED DISCLOSURE OF INFORMATION ON 3


DONORS.— 4


‘‘(1) MANDATORY IDENTIFICATION OF INDIVID-5


UALS MAKING QUALIFIED SMALL DOLLAR CON-6


TRIBUTIONS.—Each authorized committee of a par-7


ticipating candidate under this title shall, in accord-8


ance with section 304(b)(3)(A), include in the re-9


ports the committee submits under section 304 the 10


identification of each person who makes a qualified 11


small dollar contribution to the committee. 12


‘‘(2) MANDATORY DISCLOSURE THROUGH 13


INTERNET.—Each authorized committee of a partici-14


pating candidate under this title shall ensure that all 15


information reported to the Commission under this 16


Act with respect to contributions and expenditures 17


of the committee is available to the public on the 18


internet (whether through a site established for pur-19


poses of this subsection, a hyperlink on another pub-20


lic site of the committee, or a hyperlink on a report 21


filed electronically with the Commission) in a search-22


able, sortable, and downloadable manner. 23
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‘‘SEC. 523. PREVENTING UNNECESSARY SPENDING OF PUB-1


LIC FUNDS. 2


‘‘(a) MANDATORY SPENDING OF AVAILABLE PRI-3


VATE FUNDS.—An authorized committee of a candidate 4


certified as a participating candidate under this title may 5


not make any expenditure of any payments received under 6


this title in any amount unless the committee has made 7


an expenditure in an equivalent amount of funds received 8


by the committee which are described in paragraphs (1), 9


(3), (4), (5), and (6) of section 521(a). 10


‘‘(b) LIMITATION.—Subsection (a) applies to an au-11


thorized committee only to the extent that the funds re-12


ferred to in such subsection are available to the committee 13


at the time the committee makes an expenditure of a pay-14


ment received under this title. 15


‘‘SEC. 524. REMITTING UNSPENT FUNDS AFTER ELECTION. 16


‘‘(a) REMITTANCE REQUIRED.—Not later than the 17


date that is 180 days after the last election for which a 18


candidate certified as a participating candidate qualifies 19


to be on the ballot during the election cycle involved, such 20


participating candidate shall remit to the Commission for 21


deposit in the Freedom From Influence Fund established 22


under section 541 an amount equal to the balance of the 23


payments received under this title by the authorized com-24


mittees of the candidate which remain unexpended as of 25


such date. 26
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‘‘(b) PERMITTING CANDIDATES PARTICIPATING IN 1


NEXT ELECTION CYCLE TO RETAIN PORTION OF 2


UNSPENT FUNDS.—Notwithstanding subsection (a), a 3


participating candidate may withhold not more than 4


$100,000 from the amount required to be remitted under 5


subsection (a) if the candidate files a signed affidavit with 6


the Commission that the candidate will seek certification 7


as a participating candidate with respect to the next elec-8


tion cycle, except that the candidate may not use any por-9


tion of the amount withheld until the candidate is certified 10


as a participating candidate with respect to that next elec-11


tion cycle. If the candidate fails to seek certification as 12


a participating candidate prior to the last day of the Small 13


Dollar Democracy qualifying period for the next election 14


cycle (as described in section 511), or if the Commission 15


notifies the candidate of the Commission’s determination 16


does not meet the requirements for certification as a par-17


ticipating candidate with respect to such cycle, the can-18


didate shall immediately remit to the Commission the 19


amount withheld. 20


‘‘Subtitle D—Enhanced Match 21


Support 22


‘‘SEC. 531. ENHANCED SUPPORT FOR GENERAL ELECTION. 23


‘‘(a) AVAILABILITY OF ENHANCED SUPPORT.—In 24


addition to the payments made under subtitle A, the Com-25
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mission shall make an additional payment to an eligible 1


candidate under this subtitle. 2


‘‘(b) USE OF FUNDS.—A candidate shall use the ad-3


ditional payment under this subtitle only for authorized 4


expenditures in connection with the election involved. 5


‘‘SEC. 532. ELIGIBILITY. 6


‘‘(a) IN GENERAL.—A candidate is eligible to receive 7


an additional payment under this subtitle if the candidate 8


meets each of the following requirements: 9


‘‘(1) The candidate is on the ballot for the gen-10


eral election for the office the candidate seeks. 11


‘‘(2) The candidate is certified as a partici-12


pating candidate under this title with respect to the 13


election. 14


‘‘(3) During the enhanced support qualifying 15


period, the candidate receives qualified small dollar 16


contributions in a total amount of not less than 17


$50,000. 18


‘‘(4) During the enhanced support qualifying 19


period, the candidate submits to the Commission a 20


request for the payment which includes— 21


‘‘(A) a statement of the number and 22


amount of qualified small dollar contributions 23


received by the candidate during the enhanced 24


support qualifying period; 25
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‘‘(B) a statement of the amount of the 1


payment the candidate anticipates receiving 2


with respect to the request; and 3


‘‘(C) such other information and assur-4


ances as the Commission may require. 5


‘‘(5) After submitting a request for the addi-6


tional payment under paragraph (4), the candidate 7


does not submit any other application for an addi-8


tional payment under this subtitle. 9


‘‘(b) ENHANCED SUPPORT QUALIFYING PERIOD DE-10


SCRIBED.—In this subtitle, the term ‘enhanced support 11


qualifying period’ means, with respect to a general elec-12


tion, the period which begins 60 days before the date of 13


the election and ends 14 days before the date of the elec-14


tion. 15


‘‘SEC. 533. AMOUNT. 16


‘‘(a) IN GENERAL.—Subject to subsection (b), the 17


amount of the additional payment made to an eligible can-18


didate under this subtitle shall be an amount equal to 50 19


percent of— 20


‘‘(1) the amount of the payment made to the 21


candidate under section 501(b) with respect to the 22


qualified small dollar contributions which are re-23


ceived by the candidate during the enhanced support 24
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qualifying period (as included in the request sub-1


mitted by the candidate under section 532(a)(4)); or 2


‘‘(2) in the case of a candidate who is not eligi-3


ble to receive a payment under section 501(b) with 4


respect to such qualified small dollar contributions 5


because the candidate has reached the limit on the 6


aggregate amount of payments under subtitle A for 7


the election cycle under section 501(c), the amount 8


of the payment which would have been made to the 9


candidate under section 501(b) with respect to such 10


qualified small dollar contributions if the candidate 11


had not reached such limit. 12


‘‘(b) LIMIT.—The amount of the additional payment 13


determined under subsection (a) with respect to a can-14


didate may not exceed $500,000. 15


‘‘(c) NO EFFECT ON AGGREGATE LIMIT.—The 16


amount of the additional payment made to a candidate 17


under this subtitle shall not be included in determining 18


the aggregate amount of payments made to a participating 19


candidate with respect to an election cycle under section 20


501(c). 21


‘‘SEC. 534. WAIVER OF AUTHORITY TO RETAIN PORTION OF 22


UNSPENT FUNDS AFTER ELECTION. 23


‘‘Notwithstanding section 524(a)(2), a candidate who 24


receives an additional payment under this subtitle with re-25
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spect to an election is not permitted to withhold any por-1


tion from the amount of unspent funds the candidate is 2


required to remit to the Commission under section 3


524(a)(1). 4


‘‘Subtitle E—Administrative 5


Provisions 6


‘‘SEC. 541. FREEDOM FROM INFLUENCE FUND. 7


‘‘(a) ESTABLISHMENT.—There is established in the 8


Treasury a fund to be known as the ‘Freedom From Influ-9


ence Fund’. 10


‘‘(b) AMOUNTS HELD BY FUND.—The Fund shall 11


consist of the following amounts: 12


‘‘(1) ASSESSMENTS AGAINST FINES, SETTLE-13


MENTS, AND PENALTIES.—Amounts transferred 14


under section 3015 of title 18, United States Code, 15


section 9706 of title 31, United States Code, and 16


section 6761 of the Internal Revenue Code of 1986. 17


‘‘(2) DEPOSITS.—Amounts deposited into the 18


Fund under— 19


‘‘(A) section 521(c)(1)(B) (relating to ex-20


ceptions to contribution requirements); 21


‘‘(B) section 523 (relating to remittance of 22


unused payments from the Fund); and 23


‘‘(C) section 544 (relating to violations). 24
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‘‘(c) USE OF FUND TO MAKE PAYMENTS TO PAR-1


TICIPATING CANDIDATES.— 2


‘‘(1) PAYMENTS TO PARTICIPATING CAN-3


DIDATES.—Amounts in the Fund shall be available 4


without further appropriation or fiscal year limita-5


tion to make payments to participating candidates 6


as provided in this title. 7


‘‘(2) MANDATORY REDUCTION OF PAYMENTS IN 8


CASE OF INSUFFICIENT AMOUNTS IN FUND.— 9


‘‘(A) ADVANCE AUDITS BY COMMISSION.— 10


Not later than 90 days before the first day of 11


each election cycle (beginning with the first 12


election cycle that begins after the date of the 13


enactment of this title), the Commission shall— 14


‘‘(i) audit the Fund to determine 15


whether the amounts in the Fund will be 16


sufficient to make payments to partici-17


pating candidates in the amounts provided 18


in this title during such election cycle; and 19


‘‘(ii) submit a report to Congress de-20


scribing the results of the audit. 21


‘‘(B) REDUCTIONS IN AMOUNT OF PAY-22


MENTS.— 23


‘‘(i) AUTOMATIC REDUCTION ON PRO 24


RATA BASIS.—If, on the basis of the audit 25
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described in subparagraph (A), the Com-1


mission determines that the amount antici-2


pated to be available in the Fund with re-3


spect to the election cycle involved is not, 4


or may not be, sufficient to satisfy the full 5


entitlements of participating candidates to 6


payments under this title for such election 7


cycle, the Commission shall reduce each 8


amount which would otherwise be paid to 9


a participating candidate under this title 10


by such pro rata amount as may be nec-11


essary to ensure that the aggregate 12


amount of payments anticipated to be 13


made with respect to the election cycle will 14


not exceed the amount anticipated to be 15


available for such payments in the Fund 16


with respect to such election cycle. 17


‘‘(ii) RESTORATION OF REDUCTIONS 18


IN CASE OF AVAILABILITY OF SUFFICIENT 19


FUNDS DURING ELECTION CYCLE.—If, 20


after reducing the amounts paid to partici-21


pating candidates with respect to an elec-22


tion cycle under clause (i), the Commission 23


determines that there are sufficient 24


amounts in the Fund to restore the 25
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amount by which such payments were re-1


duced (or any portion thereof), to the ex-2


tent that such amounts are available, the 3


Commission may make a payment on a pro 4


rata basis to each such participating can-5


didate with respect to the election cycle in 6


the amount by which such candidate’s pay-7


ments were reduced under clause (i) (or 8


any portion thereof, as the case may be). 9


‘‘(iii) NO USE OF AMOUNTS FROM 10


OTHER SOURCES.—In any case in which 11


the Commission determines that there are 12


insufficient moneys in the Fund to make 13


payments to participating candidates under 14


this title, moneys shall not be made avail-15


able from any other source for the purpose 16


of making such payments. 17


‘‘(d) USE OF FUND TO MAKE OTHER PAYMENTS.— 18


In addition to the use described in subsection (d), amounts 19


in the Fund shall be available without further appropria-20


tion or fiscal year limitation— 21


‘‘(1) to make payments to States under the My 22


Voice Voucher Program under the Government By 23


the People Act of 2021, subject to reductions under 24


section 5101(f)(3) of such Act; 25
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‘‘(2) to make payments to candidates under 1


chapter 95 of subtitle H of the Internal Revenue 2


Code of 1986, subject to reductions under section 3


9013(b) of such Code; and 4


‘‘(3) to make payments to candidates under 5


chapter 96 of subtitle H of the Internal Revenue 6


Code of 1986, subject to reductions under section 7


9043(b) of such Code. 8


‘‘(e) NO TAXPAYER FUNDS PERMITTED.—No tax-9


payer funds may be deposited into the Fund. 10


‘‘(f) EFFECTIVE DATE.—This section shall take ef-11


fect on the date of the enactment of this title. 12


‘‘SEC. 542. REVIEWS AND REPORTS BY GOVERNMENT AC-13


COUNTABILITY OFFICE. 14


‘‘(a) REVIEW OF SMALL DOLLAR FINANCING.— 15


‘‘(1) IN GENERAL.—After each regularly sched-16


uled general election for Federal office, the Comp-17


troller General of the United States shall conduct a 18


comprehensive review of the Small Dollar financing 19


program under this title, including— 20


‘‘(A) the maximum and minimum dollar 21


amounts of qualified small dollar contributions 22


under section 504; 23


‘‘(B) the number and value of qualified 24


small dollar contributions a candidate is re-25
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quired to obtain under section 512(a) to be eli-1


gible for certification as a participating can-2


didate; 3


‘‘(C) the maximum amount of payments a 4


candidate may receive under this title; 5


‘‘(D) the overall satisfaction of partici-6


pating candidates and the American public with 7


the program; 8


‘‘(E) the extent to which the program in-9


creased opportunities for participation by can-10


didates of diverse racial, gender, and socio-eco-11


nomic backgrounds; and 12


‘‘(F) such other matters relating to financ-13


ing of campaigns as the Comptroller General 14


determines are appropriate. 15


‘‘(2) CRITERIA FOR REVIEW.—In conducting 16


the review under subparagraph (A), the Comptroller 17


General shall consider the following: 18


‘‘(A) QUALIFIED SMALL DOLLAR CON-19


TRIBUTIONS.—Whether the number and dollar 20


amounts of qualified small dollar contributions 21


required strikes an appropriate balance regard-22


ing the importance of voter involvement, the 23


need to assure adequate incentives for partici-24


pating, and fiscal responsibility, taking into 25
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consideration the number of primary and gen-1


eral election participating candidates, the elec-2


toral performance of those candidates, program 3


cost, and any other information the Comptroller 4


General determines is appropriate. 5


‘‘(B) REVIEW OF PAYMENT LEVELS.— 6


Whether the totality of the amount of funds al-7


lowed to be raised by participating candidates 8


(including through qualified small dollar con-9


tributions) and payments under this title are 10


sufficient for voters in each State to learn about 11


the candidates to cast an informed vote, taking 12


into account the historic amount of spending by 13


winning candidates, media costs, primary elec-14


tion dates, and any other information the 15


Comptroller General determines is appropriate. 16


‘‘(3) RECOMMENDATIONS FOR ADJUSTMENT OF 17


AMOUNTS.—Based on the review conducted under 18


subparagraph (A), the Comptroller General may rec-19


ommend to Congress adjustments of the following 20


amounts: 21


‘‘(A) The number and value of qualified 22


small dollar contributions a candidate is re-23


quired to obtain under section 512(a) to be eli-24
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gible for certification as a participating can-1


didate. 2


‘‘(B) The maximum amount of payments a 3


candidate may receive under this title. 4


‘‘(b) REPORTS.—Not later than each June 1 which 5


follows a regularly scheduled general election for Federal 6


office for which payments were made under this title, the 7


Comptroller General shall submit to the Committee on 8


House Administration of the House of Representatives a 9


report— 10


‘‘(1) containing an analysis of the review con-11


ducted under subsection (a), including a detailed 12


statement of Comptroller General’s findings, conclu-13


sions, and recommendations based on such review, 14


including any recommendations for adjustments of 15


amounts described in subsection (a)(3); and 16


‘‘(2) documenting, evaluating, and making rec-17


ommendations relating to the administrative imple-18


mentation and enforcement of the provisions of this 19


title. 20


‘‘(c) AUTHORIZATION OF APPROPRIATIONS.—There 21


are authorized to be appropriated such sums as are nec-22


essary to carry out the purposes of this section. 23
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‘‘SEC. 543. ADMINISTRATION BY COMMISSION. 1


‘‘The Commission shall prescribe regulations to carry 2


out the purposes of this title, including regulations to es-3


tablish procedures for— 4


‘‘(1) verifying the amount of qualified small dol-5


lar contributions with respect to a candidate; 6


‘‘(2) effectively and efficiently monitoring and 7


enforcing the limits on the raising of qualified small 8


dollar contributions; 9


‘‘(3) effectively and efficiently monitoring and 10


enforcing the limits on the use of personal funds by 11


participating candidates; and 12


‘‘(4) monitoring the use of allocations from the 13


Freedom From Influence Fund established under 14


section 541 and matching contributions under this 15


title through audits of not fewer than 1⁄10 (or, in the 16


case of the first 3 election cycles during which the 17


program under this title is in effect, not fewer than 18


1⁄3) of all participating candidates or other mecha-19


nisms. 20


‘‘SEC. 544. VIOLATIONS AND PENALTIES. 21


‘‘(a) CIVIL PENALTY FOR VIOLATION OF CONTRIBU-22


TION AND EXPENDITURE REQUIREMENTS.—If a can-23


didate who has been certified as a participating candidate 24


accepts a contribution or makes an expenditure that is 25


prohibited under section 521, the Commission may assess 26
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a civil penalty against the candidate in an amount that 1


is not more than 3 times the amount of the contribution 2


or expenditure. Any amounts collected under this sub-3


section shall be deposited into the Freedom From Influ-4


ence Fund established under section 541. 5


‘‘(b) REPAYMENT FOR IMPROPER USE OF FREEDOM 6


FROM INFLUENCE FUND.— 7


‘‘(1) IN GENERAL.—If the Commission deter-8


mines that any payment made to a participating 9


candidate was not used as provided for in this title 10


or that a participating candidate has violated any of 11


the dates for remission of funds contained in this 12


title, the Commission shall so notify the candidate 13


and the candidate shall pay to the Fund an amount 14


equal to— 15


‘‘(A) the amount of payments so used or 16


not remitted, as appropriate; and 17


‘‘(B) interest on any such amounts (at a 18


rate determined by the Commission). 19


‘‘(2) OTHER ACTION NOT PRECLUDED.—Any 20


action by the Commission in accordance with this 21


subsection shall not preclude enforcement pro-22


ceedings by the Commission in accordance with sec-23


tion 309(a), including a referral by the Commission 24
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to the Attorney General in the case of an apparent 1


knowing and willful violation of this title. 2


‘‘(c) PROHIBITING CERTAIN CANDIDATES FROM 3


QUALIFYING AS PARTICIPATING CANDIDATES.— 4


‘‘(1) CANDIDATES WITH MULTIPLE CIVIL PEN-5


ALTIES.—If the Commission assesses 3 or more civil 6


penalties under subsection (a) against a candidate 7


(with respect to either a single election or multiple 8


elections), the Commission may refuse to certify the 9


candidate as a participating candidate under this 10


title with respect to any subsequent election, except 11


that if each of the penalties were assessed as the re-12


sult of a knowing and willful violation of any provi-13


sion of this Act, the candidate is not eligible to be 14


certified as a participating candidate under this title 15


with respect to any subsequent election. 16


‘‘(2) CANDIDATES SUBJECT TO CRIMINAL PEN-17


ALTY.—A candidate is not eligible to be certified as 18


a participating candidate under this title with re-19


spect to an election if a penalty has been assessed 20


against the candidate under section 309(d) with re-21


spect to any previous election. 22


‘‘(d) IMPOSITION OF CRIMINAL PENALTIES.—For 23


criminal penalties for the failure of a participating can-24
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didate to comply with the requirements of this title, see 1


section 309(d). 2


‘‘SEC. 545. APPEALS PROCESS. 3


‘‘(a) REVIEW OF ACTIONS.—Any action by the Com-4


mission in carrying out this title shall be subject to review 5


by the United States Court of Appeals for the District 6


of Columbia upon petition filed in the Court not later than 7


30 days after the Commission takes the action for which 8


the review is sought. 9


‘‘(b) PROCEDURES.—The provisions of chapter 7 of 10


title 5, United States Code, apply to judicial review under 11


this section. 12


‘‘SEC. 546. INDEXING OF AMOUNTS. 13


‘‘(a) INDEXING.—In any calendar year after 2026, 14


section 315(c)(1)(B) shall apply to each amount described 15


in subsection (b) in the same manner as such section ap-16


plies to the limitations established under subsections 17


(a)(1)(A), (a)(1)(B), (a)(3), and (h) of such section, ex-18


cept that for purposes of applying such section to the 19


amounts described in subsection (b), the ‘base period’ 20


shall be 2026. 21


‘‘(b) AMOUNTS DESCRIBED.—The amounts described 22


in this subsection are as follows: 23


‘‘(1) The amount referred to in section 24


502(b)(1) (relating to the minimum amount of quali-25
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fied small dollar contributions included in a request 1


for payment). 2


‘‘(2) The amounts referred to in section 3


504(a)(1) (relating to the amount of a qualified 4


small dollar contribution). 5


‘‘(3) The amount referred to in section 6


512(a)(2) (relating to the total dollar amount of 7


qualified small dollar contributions). 8


‘‘(4) The amount referred to in section 9


521(a)(5) (relating to the aggregate amount of con-10


tributions a participating candidate may accept from 11


any individual with respect to an election). 12


‘‘(5) The amount referred to in section 13


521(b)(1)(A) (relating to the amount of personal 14


funds that may be used by a candidate who is cer-15


tified as a participating candidate). 16


‘‘(6) The amounts referred to in section 17


524(a)(2) (relating to the amount of unspent funds 18


a candidate may retain for use in the next election 19


cycle). 20


‘‘(7) The amount referred to in section 21


532(a)(3) (relating to the total dollar amount of 22


qualified small dollar contributions for a candidate 23


seeking an additional payment under subtitle D). 24
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‘‘(8) The amount referred to in section 533(b) 1


(relating to the limit on the amount of an additional 2


payment made to a candidate under subtitle D). 3


‘‘SEC. 547. ELECTION CYCLE DEFINED. 4


‘‘In this title, the term ‘election cycle’ means, with 5


respect to an election for an office, the period beginning 6


on the day after the date of the most recent general elec-7


tion for that office (or, if the general election resulted in 8


a runoff election, the date of the runoff election) and end-9


ing on the date of the next general election for that office 10


(or, if the general election resulted in a runoff election, 11


the date of the runoff election).’’. 12


SEC. 5112. CONTRIBUTIONS AND EXPENDITURES BY MULTI-13


CANDIDATE AND POLITICAL PARTY COMMIT-14


TEES ON BEHALF OF PARTICIPATING CAN-15


DIDATES. 16


(a) AUTHORIZING CONTRIBUTIONS ONLY FROM SEP-17


ARATE ACCOUNTS CONSISTING OF QUALIFIED SMALL 18


DOLLAR CONTRIBUTIONS.—Section 315(a) of the Federal 19


Election Campaign Act of 1971 (52 U.S.C. 30116(a)) is 20


amended by adding at the end the following new para-21


graph: 22


‘‘(10) In the case of a multicandidate political com-23


mittee or any political committee of a political party, the 24


committee may make a contribution to a candidate who 25
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is a participating candidate under title V with respect to 1


an election only if the contribution is paid from a separate, 2


segregated account of the committee which consists solely 3


of contributions which meet the following requirements: 4


‘‘(A) Each such contribution is in an amount 5


which meets the requirements for the amount of a 6


qualified small dollar contribution under section 7


504(a)(1) with respect to the election involved. 8


‘‘(B) Each such contribution is made by an in-9


dividual who is not otherwise prohibited from mak-10


ing a contribution under this Act. 11


‘‘(C) The individual who makes the contribution 12


does not make contributions to the committee during 13


the year in an aggregate amount that exceeds the 14


limit described in section 504(a)(1).’’. 15


(b) PERMITTING UNLIMITED COORDINATED EX-16


PENDITURES FROM SMALL DOLLAR SOURCES BY POLIT-17


ICAL PARTIES.—Section 315(d) of such Act (52 U.S.C. 18


30116(d)) is amended— 19


(1) in paragraph (3), by striking ‘‘The national 20


committee’’ and inserting ‘‘Except as provided in 21


paragraph (6), the national committee’’; and 22


(2) by adding at the end the following new 23


paragraph: 24
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‘‘(6) The limits described in paragraph (3) do not 1


apply in the case of expenditures in connection with the 2


general election campaign of a candidate for the office of 3


Representative in, or Delegate or Resident Commissioner 4


to, the Congress who is a participating candidate under 5


title V with respect to the election, but only if— 6


‘‘(A) the expenditures are paid from a separate, 7


segregated account of the committee which is de-8


scribed in subsection (a)(10); and 9


‘‘(B) the expenditures are the sole source of 10


funding provided by the committee to the can-11


didate.’’. 12


SEC. 5113. PROHIBITING USE OF CONTRIBUTIONS BY PAR-13


TICIPATING CANDIDATES FOR PURPOSES 14


OTHER THAN CAMPAIGN FOR ELECTION. 15


Section 313 of the Federal Election Campaign Act 16


of 1971 (52 U.S.C. 30114) is amended by adding at the 17


end the following new subsection: 18


‘‘(d) RESTRICTIONS ON PERMITTED USES OF FUNDS 19


BY CANDIDATES RECEIVING SMALL DOLLAR FINANC-20


ING.—Notwithstanding paragraph (2), (3), or (4) of sub-21


section (a), if a candidate for election for the office of Rep-22


resentative in, or Delegate or Resident Commissioner to, 23


the Congress is certified as a participating candidate 24


under title V with respect to the election, any contribution 25
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which the candidate is permitted to accept under such title 1


may be used only for authorized expenditures in connec-2


tion with the candidate’s campaign for such office, subject 3


to section 503(b).’’. 4


SEC. 5114. ASSESSMENTS AGAINST FINES AND PENALTIES. 5


(a) ASSESSMENTS RELATING TO CRIMINAL OF-6


FENSES.— 7


(1) IN GENERAL.—Chapter 201 of title 18, 8


United States Code, is amended by adding at the 9


end the following new section: 10


‘‘§ 3015. Special assessments for Freedom From Influ-11


ence Fund 12


‘‘(a) ASSESSMENTS.— 13


‘‘(1) CONVICTIONS OF CRIMES.—In addition to 14


any assessment imposed under this chapter, the 15


court shall assess on any organizational defendant or 16


any defendant who is a corporate officer or person 17


with equivalent authority in any other organization 18


who is convicted of a criminal offense under Federal 19


law an amount equal to 4.75 percent of any fine im-20


posed on that defendant in the sentence imposed for 21


that conviction. 22


‘‘(2) SETTLEMENTS.—The court shall assess on 23


any organizational defendant or defendant who is a 24


corporate officer or person with equivalent authority 25
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in any other organization who has entered into a 1


settlement agreement or consent decree with the 2


United States in satisfaction of any allegation that 3


the defendant committed a criminal offense under 4


Federal law an amount equal to 4.75 percent of the 5


amount of the settlement. 6


‘‘(b) MANNER OF COLLECTION.—An amount as-7


sessed under subsection (a) shall be collected in the man-8


ner in which fines are collected in criminal cases. 9


‘‘(c) TRANSFERS.—In a manner consistent with sec-10


tion 3302(b) of title 31, there shall be transferred from 11


the General Fund of the Treasury to the Freedom From 12


Influence Fund under section 541 of the Federal Election 13


Campaign Act of 1971 an amount equal to the amount 14


of the assessments collected under this section.’’. 15


(2) CLERICAL AMENDMENT.—The table of sec-16


tions of chapter 201 of title 18, United States Code, 17


is amended by adding at the end the following: 18


‘‘3015. Special assessments for Freedom From Influence Fund.’’. 


(b) ASSESSMENTS RELATING TO CIVIL PEN-19


ALTIES.— 20


(1) IN GENERAL.—Chapter 97 of title 31, 21


United States Code, is amended by adding at the 22


end the following new section: 23
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‘‘§ 9706. Special assessments for Freedom From Influ-1


ence Fund 2


‘‘(a) ASSESSMENTS.— 3


‘‘(1) CIVIL PENALTIES.—Any entity of the Fed-4


eral Government which is authorized under any law, 5


rule, or regulation to impose a civil penalty shall as-6


sess on each person, other than a natural person 7


who is not a corporate officer or person with equiva-8


lent authority in any other organization, on whom 9


such a penalty is imposed an amount equal to 4.75 10


percent of the amount of the penalty. 11


‘‘(2) ADMINISTRATIVE PENALTIES.—Any entity 12


of the Federal Government which is authorized 13


under any law, rule, or regulation to impose an ad-14


ministrative penalty shall assess on each person, 15


other than a natural person who is not a corporate 16


officer or person with equivalent authority in any 17


other organization, on whom such a penalty is im-18


posed an amount equal to 4.75 percent of the 19


amount of the penalty. 20


‘‘(3) SETTLEMENTS.—Any entity of the Federal 21


Government which is authorized under any law, rule, 22


or regulation to enter into a settlement agreement or 23


consent decree with any person, other than a natural 24


person who is not a corporate officer or person with 25


equivalent authority in any other organization, in 26
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satisfaction of any allegation of an action or omis-1


sion by the person which would be subject to a civil 2


penalty or administrative penalty shall assess on 3


such person an amount equal to 4.75 percent of the 4


amount of the settlement. 5


‘‘(b) MANNER OF COLLECTION.—An amount as-6


sessed under subsection (a) shall be collected— 7


‘‘(1) in the case of an amount assessed under 8


paragraph (1) of such subsection, in the manner in 9


which civil penalties are collected by the entity of the 10


Federal Government involved; 11


‘‘(2) in the case of an amount assessed under 12


paragraph (2) of such subsection, in the manner in 13


which administrative penalties are collected by the 14


entity of the Federal Government involved; and 15


‘‘(3) in the case of an amount assessed under 16


paragraph (3) of such subsection, in the manner in 17


which amounts are collected pursuant to settlement 18


agreements or consent decrees entered into by the 19


entity of the Federal Government involved. 20


‘‘(c) TRANSFERS.—In a manner consistent with sec-21


tion 3302(b) of this title, there shall be transferred from 22


the General Fund of the Treasury to the Freedom From 23


Influence Fund under section 541 of the Federal Election 24
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Campaign Act of 1971 an amount equal to the amount 1


of the assessments collected under this section. 2


‘‘(d) EXCEPTION FOR PENALTIES AND SETTLE-3


MENTS UNDER AUTHORITY OF THE INTERNAL REVENUE 4


CODE OF 1986.— 5


‘‘(1) IN GENERAL.—No assessment shall be 6


made under subsection (a) with respect to any civil 7


or administrative penalty imposed, or any settlement 8


agreement or consent decree entered into, under the 9


authority of the Internal Revenue Code of 1986. 10


‘‘(2) CROSS REFERENCE.—For application of 11


special assessments for the Freedom From Influence 12


Fund with respect to certain penalties under the In-13


ternal Revenue Code of 1986, see section 6761 of 14


the Internal Revenue Code of 1986.’’. 15


(2) CLERICAL AMENDMENT.—The table of sec-16


tions of chapter 97 of title 31, United States Code, 17


is amended by adding at the end the following: 18


‘‘9706. Special assessments for Freedom From Influence Fund.’’. 


(c) ASSESSMENTS RELATING TO CERTAIN PEN-19


ALTIES UNDER THE INTERNAL REVENUE CODE OF 20


1986.— 21


(1) IN GENERAL.—Chapter 68 of the Internal 22


Revenue Code of 1986 is amended by adding at the 23


end the following new subchapter: 24
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‘‘Subchapter D—Special Assessments for 1


Freedom From Influence Fund 2


‘‘SEC. 6761. SPECIAL ASSESSMENTS FOR FREEDOM FROM 3


INFLUENCE FUND. 4


‘‘(a) IN GENERAL.—Each person required to pay a 5


covered penalty shall pay an additional amount equal to 6


4.75 percent of the amount of such penalty. 7


‘‘(b) COVERED PENALTY.—For purposes of this sec-8


tion, the term ‘covered penalty’ means any addition to tax, 9


additional amount, penalty, or other liability provided 10


under subchapter A or B. 11


‘‘(c) EXCEPTION FOR CERTAIN INDIVIDUALS.— 12


‘‘(1) IN GENERAL.—In the case of a taxpayer 13


who is an individual, subsection (a) shall not apply 14


to any covered penalty if such taxpayer is an exempt 15


taxpayer for the taxable year for which such covered 16


penalty is assessed. 17


‘‘(2) EXEMPT TAXPAYER.—For purposes of this 18


subsection, a taxpayer is an exempt taxpayer for any 19


taxable year if the taxable income of such taxpayer 20


for such taxable year does not exceed the dollar 21


amount at which begins the highest rate bracket in 22


effect under section 1 with respect to such taxpayer 23


for such taxable year. 24
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‘‘(d) APPLICATION OF CERTAIN RULES.—Except as 1


provided in subsection (e), the additional amount deter-2


mined under subsection (a) shall be treated for purposes 3


of this title in the same manner as the covered penalty 4


to which such additional amount relates. 5


‘‘(e) TRANSFER TO FREEDOM FROM INFLUENCE 6


FUND.—The Secretary shall deposit any additional 7


amount under subsection (a) in the General Fund of the 8


Treasury and shall transfer from such General Fund to 9


the Freedom From Influence Fund established under sec-10


tion 541 of the Federal Election Campaign Act of 1971 11


an amount equal to the amounts so deposited (and, not-12


withstanding subsection (d), such additional amount shall 13


not be the basis for any deposit, transfer, credit, appro-14


priation, or any other payment, to any other trust fund 15


or account). Rules similar to the rules of section 9601 16


shall apply for purposes of this subsection.’’. 17


(2) CLERICAL AMENDMENT.—The table of sub-18


chapters for chapter 68 of such Code is amended by 19


adding at the end the following new item: 20


‘‘SUBCHAPTER D—SPECIAL ASSESSMENTS FOR FREEDOM FROM INFLUENCE 
FUND’’. 


(d) EFFECTIVE DATES.— 21


(1) IN GENERAL.—Except as provided in para-22


graph (2), the amendments made by this section 23


shall apply with respect to convictions, agreements, 24
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and penalties which occur on or after the date of the 1


enactment of this Act. 2


(2) ASSESSMENTS RELATING TO CERTAIN PEN-3


ALTIES UNDER THE INTERNAL REVENUE CODE OF 4


1986.—The amendments made by subsection (c) 5


shall apply to covered penalties assessed after the 6


date of the enactment of this Act. 7


SEC. 5115. STUDY AND REPORT ON SMALL DOLLAR FINANC-8


ING PROGRAM. 9


(a) STUDY AND REPORT.—Not later than 2 years 10


after the completion of the first election cycle in which 11


the program established under title V of the Federal Elec-12


tion Campaign Act of 1971, as added by section 5111, 13


is in effect, the Federal Election Commission shall— 14


(1) assess— 15


(A) the amount of payment referred to in 16


section 501 of such Act; and 17


(B) the amount of a qualified small dollar 18


contribution referred to in section 504(a)(1) of 19


such Act; and 20


(2) submit to Congress a report that discusses 21


whether such amounts are sufficient to meet the 22


goals of the program. 23
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(b) UPDATE.—The Commission shall update and re-1


vise the study and report required by subsection (a) on 2


a biennial basis. 3


(c) TERMINATION.—The requirements of this section 4


shall terminate 10 years after the date on which the first 5


study and report required by subsection (a) is submitted 6


to Congress. 7


SEC. 5116. EFFECTIVE DATE. 8


(a) IN GENERAL.—Except as may otherwise be pro-9


vided in this part and in the amendments made by this 10


part, this part and the amendments made by this part 11


shall apply with respect to elections occurring during 2028 12


or any succeeding year, without regard to whether or not 13


the Federal Election Commission has promulgated the 14


final regulations necessary to carry out this part and the 15


amendments made by this part by the deadline set forth 16


in subsection (b). 17


(b) DEADLINE FOR REGULATIONS.—Not later than 18


June 30, 2026, the Federal Election Commission shall 19


promulgate such regulations as may be necessary to carry 20


out this part and the amendments made by this part. 21


Subtitle C—Presidential Elections 22


SEC. 5200. SHORT TITLE. 23


This subtitle may be cited as the ‘‘Empower Act of 24


2021’’. 25
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PART 1—PRIMARY ELECTIONS 1


SEC. 5201. INCREASE IN AND MODIFICATIONS TO MATCH-2


ING PAYMENTS. 3


(a) INCREASE AND MODIFICATION.— 4


(1) IN GENERAL.—The first sentence of section 5


9034(a) of the Internal Revenue Code of 1986 is 6


amended— 7


(A) by striking ‘‘an amount equal to the 8


amount of each contribution’’ and inserting ‘‘an 9


amount equal to 600 percent of the amount of 10


each matchable contribution (disregarding any 11


amount of contributions from any person to the 12


extent that the total of the amounts contributed 13


by such person for the election exceeds $200)’’; 14


and 15


(B) by striking ‘‘authorized committees’’ 16


and all that follows through ‘‘$250’’ and insert-17


ing ‘‘authorized committees’’. 18


(2) MATCHABLE CONTRIBUTIONS.—Section 19


9034 of such Code is amended— 20


(A) by striking the last sentence of sub-21


section (a); and 22


(B) by adding at the end the following new 23


subsection: 24


‘‘(c) MATCHABLE CONTRIBUTION DEFINED.—For 25


purposes of this section and section 9033(b)— 26
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‘‘(1) MATCHABLE CONTRIBUTION.—The term 1


‘matchable contribution’ means, with respect to the 2


nomination for election to the office of President of 3


the United States, a contribution by an individual to 4


a candidate or an authorized committee of a can-5


didate with respect to which the candidate has cer-6


tified in writing that— 7


‘‘(A) the individual making such contribu-8


tion has not made aggregate contributions (in-9


cluding such matchable contribution) to such 10


candidate and the authorized committees of 11


such candidate in excess of $1,000 for the elec-12


tion; 13


‘‘(B) such candidate and the authorized 14


committees of such candidate will not accept 15


contributions from such individual (including 16


such matchable contribution) aggregating more 17


than the amount described in subparagraph 18


(A); and 19


‘‘(C) such contribution was a direct con-20


tribution. 21


‘‘(2) CONTRIBUTION.—For purposes of this 22


subsection, the term ‘contribution’ means a gift of 23


money made by a written instrument which identi-24


fies the individual making the contribution by full 25
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name and mailing address, but does not include a 1


subscription, loan, advance, or deposit of money, or 2


anything of value or anything described in subpara-3


graph (B), (C), or (D) of section 9032(4). 4


‘‘(3) DIRECT CONTRIBUTION.— 5


‘‘(A) IN GENERAL.—For purposes of this 6


subsection, the term ‘direct contribution’ 7


means, with respect to a candidate, a contribu-8


tion which is made directly by an individual to 9


the candidate or an authorized committee of the 10


candidate and is not— 11


‘‘(i) forwarded from the individual 12


making the contribution to the candidate 13


or committee by another person; or 14


‘‘(ii) received by the candidate or com-15


mittee with the knowledge that the con-16


tribution was made at the request, sugges-17


tion, or recommendation of another person. 18


‘‘(B) OTHER DEFINITIONS.—In subpara-19


graph (A)— 20


‘‘(i) the term ‘person’ does not include 21


an individual (other than an individual de-22


scribed in section 304(i)(7) of the Federal 23


Election Campaign Act of 1971), a polit-24


ical committee of a political party, or any 25
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political committee which is not a separate 1


segregated fund described in section 2


316(b) of the Federal Election Campaign 3


Act of 1971 and which does not make con-4


tributions or independent expenditures, 5


does not engage in lobbying activity under 6


the Lobbying Disclosure Act of 1995 (2 7


U.S.C. 1601 et seq.), and is not estab-8


lished by, controlled by, or affiliated with 9


a registered lobbyist under such Act, an 10


agent of a registered lobbyist under such 11


Act, or an organization which retains or 12


employs a registered lobbyist under such 13


Act; and 14


‘‘(ii) a contribution is not ‘made at 15


the request, suggestion, or recommendation 16


of another person’ solely on the grounds 17


that the contribution is made in response 18


to information provided to the individual 19


making the contribution by any person, so 20


long as the candidate or authorized com-21


mittee does not know the identity of the 22


person who provided the information to 23


such individual.’’. 24


(3) CONFORMING AMENDMENTS.— 25
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(A) Section 9032(4) of such Code is 1


amended by striking ‘‘section 9034(a)’’ and in-2


serting ‘‘section 9034’’. 3


(B) Section 9033(b)(3) of such Code is 4


amended by striking ‘‘matching contributions’’ 5


and inserting ‘‘matchable contributions’’. 6


(b) MODIFICATION OF PAYMENT LIMITATION.—Sec-7


tion 9034(b) of such Code is amended— 8


(1) by striking ‘‘The total’’ and inserting the 9


following: 10


‘‘(1) IN GENERAL.—The total’’; 11


(2) by striking ‘‘shall not exceed’’ and all that 12


follows and inserting ‘‘shall not exceed 13


$250,000,000.’’; and 14


(3) by adding at the end the following new 15


paragraph: 16


‘‘(2) INFLATION ADJUSTMENT.— 17


‘‘(A) IN GENERAL.—In the case of any ap-18


plicable period beginning after 2029, the dollar 19


amount in paragraph (1) shall be increased by 20


an amount equal to— 21


‘‘(i) such dollar amount, multiplied by 22


‘‘(ii) the cost-of-living adjustment de-23


termined under section 1(f)(3) for the cal-24


endar year following the year which such 25
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applicable period begins, determined by 1


substituting ‘calendar year 2028’ for ‘cal-2


endar year 1992’ in subparagraph (B) 3


thereof. 4


‘‘(B) APPLICABLE PERIOD.—For purposes 5


of this paragraph, the term ‘applicable period’ 6


means the 4-year period beginning with the 7


first day following the date of the general elec-8


tion for the office of President and ending on 9


the date of the next such general election. 10


‘‘(C) ROUNDING.—If any amount as ad-11


justed under subparagraph (1) is not a multiple 12


of $10,000, such amount shall be rounded to 13


the nearest multiple of $10,000.’’. 14


SEC. 5202. ELIGIBILITY REQUIREMENTS FOR MATCHING 15


PAYMENTS. 16


(a) AMOUNT OF AGGREGATE CONTRIBUTIONS PER 17


STATE; DISREGARDING OF AMOUNTS CONTRIBUTED IN 18


EXCESS OF $200.—Section 9033(b)(3) of the Internal 19


Revenue Code of 1986 is amended— 20


(1) by striking ‘‘$5,000’’ and inserting 21


‘‘$25,000’’; and 22


(2) by striking ‘‘20 States’’ and inserting the 23


following: ‘‘20 States (disregarding any amount of 24


contributions from any such resident to the extent 25
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that the total of the amounts contributed by such 1


resident for the election exceeds $200)’’. 2


(b) CONTRIBUTION LIMIT.— 3


(1) IN GENERAL.—Paragraph (4) of section 4


9033(b) of such Code is amended to read as follows: 5


‘‘(4) the candidate and the authorized commit-6


tees of the candidate will not accept aggregate con-7


tributions from any person with respect to the nomi-8


nation for election to the office of President of the 9


United States in excess of $1,000 for the election.’’. 10


(2) CONFORMING AMENDMENTS.— 11


(A) Section 9033(b) of such Code is 12


amended by adding at the end the following 13


new flush sentence: 14


‘‘For purposes of paragraph (4), the term ‘contribution’ 15


has the meaning given such term in section 301(8) of the 16


Federal Election Campaign Act of 1971.’’. 17


(B) Section 9032(4) of such Code, as 18


amended by section 5201(a)(3)(A), is amended 19


by striking ‘‘section 9034’’ and inserting ‘‘sec-20


tion 9033(b) or 9034’’. 21


(c) PARTICIPATION IN SYSTEM FOR PAYMENTS FOR 22


GENERAL ELECTION.—Section 9033(b) of such Code is 23


amended— 24
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(1) by striking ‘‘and’’ at the end of paragraph 1


(3); 2


(2) by striking the period at the end of para-3


graph (4) and inserting ‘‘, and’’; and 4


(3) by inserting after paragraph (4) the fol-5


lowing new paragraph: 6


‘‘(5) if the candidate is nominated by a political 7


party for election to the office of President, the can-8


didate will apply for and accept payments with re-9


spect to the general election for such office in ac-10


cordance with chapter 95.’’. 11


(d) PROHIBITION ON JOINT FUNDRAISING COMMIT-12


TEES.—Section 9033(b) of such Code, as amended by sub-13


section (c), is amended— 14


(1) by striking ‘‘and’’ at the end of paragraph 15


(4); 16


(2) by striking the period at the end of para-17


graph (5) and inserting ‘‘; and’’; and 18


(3) by inserting after paragraph (5) the fol-19


lowing new paragraph: 20


‘‘(6) the candidate will not establish a joint 21


fundraising committee with a political committee 22


other than another authorized committee of the can-23


didate, except that candidate established a joint 24


fundraising committee with respect to a prior elec-25
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tion for which the candidate was not eligible to re-1


ceive payments under section 9037 and the can-2


didate does not terminate the committee, the can-3


didate shall not be considered to be in violation of 4


this paragraph so long as that joint fundraising 5


committee does not receive any contributions or 6


make any disbursements during the election cycle for 7


which the candidate is eligible to receive payments 8


under such section.’’. 9


SEC. 5203. REPEAL OF EXPENDITURE LIMITATIONS. 10


(a) IN GENERAL.—Subsection (a) of section 9035 of 11


the Internal Revenue Code of 1986 is amended to read 12


as follows: 13


‘‘(a) PERSONAL EXPENDITURE LIMITATION.—No 14


candidate shall knowingly make expenditures from his per-15


sonal funds, or the personal funds of his immediate family, 16


in connection with his campaign for nomination for elec-17


tion to the office of President in excess of, in the aggre-18


gate, $50,000.’’. 19


(b) CONFORMING AMENDMENT.—Paragraph (1) of 20


section 9033(b) of the Internal Revenue Code of 1986 is 21


amended to read as follows: 22


‘‘(1) the candidate will comply with the per-23


sonal expenditure limitation under section 9035,’’. 24
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SEC. 5204. PERIOD OF AVAILABILITY OF MATCHING PAY-1


MENTS. 2


Section 9032(6) of the Internal Revenue Code of 3


1986 is amended by striking ‘‘the beginning of the cal-4


endar year in which a general election for the office of 5


President of the United States will be held’’ and inserting 6


‘‘the date that is 6 months prior to the date of the earliest 7


State primary election’’. 8


SEC. 5205. EXAMINATION AND AUDITS OF MATCHABLE CON-9


TRIBUTIONS. 10


Section 9038(a) of the Internal Revenue Code of 11


1986 is amended by inserting ‘‘and matchable contribu-12


tions accepted by’’ after ‘‘qualified campaign expenses of’’. 13


SEC. 5206. MODIFICATION TO LIMITATION ON CONTRIBU-14


TIONS FOR PRESIDENTIAL PRIMARY CAN-15


DIDATES. 16


Section 315(a)(6) of the Federal Election Campaign 17


Act of 1971 (52 U.S.C. 30116(a)(6)) is amended by strik-18


ing ‘‘calendar year’’ and inserting ‘‘four-year election 19


cycle’’. 20


SEC. 5207. USE OF FREEDOM FROM INFLUENCE FUND AS 21


SOURCE OF PAYMENTS. 22


(a) IN GENERAL.—Chapter 96 of subtitle H of the 23


Internal Revenue Code of 1986 is amended by adding at 24


the end the following new section: 25







698 


•HR 1 EH


‘‘SEC. 9043. USE OF FREEDOM FROM INFLUENCE FUND AS 1


SOURCE OF PAYMENTS. 2


‘‘(a) IN GENERAL.—Notwithstanding any other pro-3


vision of this chapter, effective with respect to the Presi-4


dential election held in 2028 and each succeeding Presi-5


dential election, all payments made to candidates under 6


this chapter shall be made from the Freedom From Influ-7


ence Fund established under section 541 of the Federal 8


Election Campaign Act of 1971 (hereafter in this section 9


referred to as the ‘Fund’). 10


‘‘(b) MANDATORY REDUCTION OF PAYMENTS IN 11


CASE OF INSUFFICIENT AMOUNTS IN FUND.— 12


‘‘(1) ADVANCE AUDITS BY COMMISSION.—Not 13


later than 90 days before the first day of each Presi-14


dential election cycle (beginning with the cycle for 15


the election held in 2028), the Commission shall— 16


‘‘(A) audit the Fund to determine whether, 17


after first making payments to participating 18


candidates under title V of the Federal Election 19


Campaign Act of 1971 and then making pay-20


ments to States under the My Voice Voucher 21


Program under the Government By the People 22


Act of 2021, the amounts remaining in the 23


Fund will be sufficient to make payments to 24


candidates under this chapter in the amounts 25
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provided under this chapter during such elec-1


tion cycle; and 2


‘‘(B) submit a report to Congress describ-3


ing the results of the audit. 4


‘‘(2) REDUCTIONS IN AMOUNT OF PAYMENTS.— 5


‘‘(A) AUTOMATIC REDUCTION ON PRO 6


RATA BASIS.—If, on the basis of the audit de-7


scribed in paragraph (1), the Commission deter-8


mines that the amount anticipated to be avail-9


able in the Fund with respect to the Presi-10


dential election cycle involved is not, or may not 11


be, sufficient to satisfy the full entitlements of 12


candidates to payments under this chapter for 13


such cycle, the Commission shall reduce each 14


amount which would otherwise be paid to a can-15


didate under this chapter by such pro rata 16


amount as may be necessary to ensure that the 17


aggregate amount of payments anticipated to 18


be made with respect to the cycle will not ex-19


ceed the amount anticipated to be available for 20


such payments in the Fund with respect to such 21


cycle. 22


‘‘(B) RESTORATION OF REDUCTIONS IN 23


CASE OF AVAILABILITY OF SUFFICIENT FUNDS 24


DURING ELECTION CYCLE.—If, after reducing 25
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the amounts paid to candidates with respect to 1


an election cycle under subparagraph (A), the 2


Commission determines that there are sufficient 3


amounts in the Fund to restore the amount by 4


which such payments were reduced (or any por-5


tion thereof), to the extent that such amounts 6


are available, the Commission may make a pay-7


ment on a pro rata basis to each such candidate 8


with respect to the election cycle in the amount 9


by which such candidate’s payments were re-10


duced under subparagraph (A) (or any portion 11


thereof, as the case may be). 12


‘‘(C) NO USE OF AMOUNTS FROM OTHER 13


SOURCES.—In any case in which the Commis-14


sion determines that there are insufficient mon-15


eys in the Fund to make payments to can-16


didates under this chapter, moneys shall not be 17


made available from any other source for the 18


purpose of making such payments. 19


‘‘(3) NO EFFECT ON AMOUNTS TRANSFERRED 20


FOR PEDIATRIC RESEARCH INITIATIVE.—This sec-21


tion does not apply to the transfer of funds under 22


section 9008(i). 23


‘‘(4) PRESIDENTIAL ELECTION CYCLE DE-24


FINED.—In this section, the term ‘Presidential elec-25







701 


•HR 1 EH


tion cycle’ means, with respect to a Presidential elec-1


tion, the period beginning on the day after the date 2


of the previous Presidential general election and 3


ending on the date of the Presidential election.’’. 4


(b) CLERICAL AMENDMENT.—The table of sections 5


for chapter 96 of subtitle H of such Code is amended by 6


adding at the end the following new item: 7


‘‘Sec. 9043. Use of Freedom From Influence Fund as source of payments.’’. 


PART 2—GENERAL ELECTIONS 8


SEC. 5211. MODIFICATION OF ELIGIBILITY REQUIREMENTS 9


FOR PUBLIC FINANCING. 10


Subsection (a) of section 9003 of the Internal Rev-11


enue Code of 1986 is amended to read as follows: 12


‘‘(a) IN GENERAL.—In order to be eligible to receive 13


any payments under section 9006, the candidates of a po-14


litical party in a Presidential election shall meet the fol-15


lowing requirements: 16


‘‘(1) PARTICIPATION IN PRIMARY PAYMENT 17


SYSTEM.—The candidate for President received pay-18


ments under chapter 96 for the campaign for nomi-19


nation for election to be President. 20


‘‘(2) AGREEMENTS WITH COMMISSION.—The 21


candidates, in writing— 22


‘‘(A) agree to obtain and furnish to the 23


Commission such evidence as it may request of 24
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the qualified campaign expenses of such can-1


didates, 2


‘‘(B) agree to keep and furnish to the 3


Commission such records, books, and other in-4


formation as it may request, and 5


‘‘(C) agree to an audit and examination by 6


the Commission under section 9007 and to pay 7


any amounts required to be paid under such 8


section. 9


‘‘(3) PROHIBITION ON JOINT FUNDRAISING 10


COMMITTEES.— 11


‘‘(A) PROHIBITION.—The candidates cer-12


tifies in writing that the candidates will not es-13


tablish a joint fundraising committee with a po-14


litical committee other than another authorized 15


committee of the candidate. 16


‘‘(B) STATUS OF EXISTING COMMITTEES 17


FOR PRIOR ELECTIONS.—If a candidate estab-18


lished a joint fundraising committee described 19


in subparagraph (A) with respect to a prior 20


election for which the candidate was not eligible 21


to receive payments under section 9006 and the 22


candidate does not terminate the committee, 23


the candidate shall not be considered to be in 24


violation of subparagraph (A) so long as that 25
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joint fundraising committee does not receive 1


any contributions or make any disbursements 2


with respect to the election for which the can-3


didate is eligible to receive payments under sec-4


tion 9006.’’. 5


SEC. 5212. REPEAL OF EXPENDITURE LIMITATIONS AND 6


USE OF QUALIFIED CAMPAIGN CONTRIBU-7


TIONS. 8


(a) USE OF QUALIFIED CAMPAIGN CONTRIBUTIONS 9


WITHOUT EXPENDITURE LIMITS; APPLICATION OF SAME 10


REQUIREMENTS FOR MAJOR, MINOR, AND NEW PAR-11


TIES.—Section 9003 of the Internal Revenue Code of 12


1986 is amended by striking subsections (b) and (c) and 13


inserting the following: 14


‘‘(b) USE OF QUALIFIED CAMPAIGN CONTRIBUTIONS 15


TO DEFRAY EXPENSES.— 16


‘‘(1) IN GENERAL.—In order to be eligible to 17


receive any payments under section 9006, the can-18


didates of a party in a Presidential election shall 19


certify to the Commission, under penalty of perjury, 20


that— 21


‘‘(A) such candidates and their authorized 22


committees have not and will not accept any 23


contributions to defray qualified campaign ex-24


penses other than— 25
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‘‘(i) qualified campaign contributions, 1


and 2


‘‘(ii) contributions to the extent nec-3


essary to make up any deficiency payments 4


received out of the fund on account of the 5


application of section 9006(c), and 6


‘‘(B) such candidates and their authorized 7


committees have not and will not accept any 8


contribution to defray expenses which would be 9


qualified campaign expenses but for subpara-10


graph (C) of section 9002(11). 11


‘‘(2) TIMING OF CERTIFICATION.—The can-12


didate shall make the certification required under 13


this subsection at the same time the candidate 14


makes the certification required under subsection 15


(a)(3).’’. 16


(b) DEFINITION OF QUALIFIED CAMPAIGN CON-17


TRIBUTION.—Section 9002 of such Code is amended by 18


adding at the end the following new paragraph: 19


‘‘(13) QUALIFIED CAMPAIGN CONTRIBUTION.— 20


The term ‘qualified campaign contribution’ means, 21


with respect to any election for the office of Presi-22


dent of the United States, a contribution from an in-23


dividual to a candidate or an authorized committee 24


of a candidate which— 25
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‘‘(A) does not exceed $1,000 for the elec-1


tion; and 2


‘‘(B) with respect to which the candidate 3


has certified in writing that— 4


‘‘(i) the individual making such con-5


tribution has not made aggregate contribu-6


tions (including such qualified contribu-7


tion) to such candidate and the authorized 8


committees of such candidate in excess of 9


the amount described in subparagraph (A), 10


and 11


‘‘(ii) such candidate and the author-12


ized committees of such candidate will not 13


accept contributions from such individual 14


(including such qualified contribution) ag-15


gregating more than the amount described 16


in subparagraph (A) with respect to such 17


election.’’. 18


(c) CONFORMING AMENDMENTS.— 19


(1) REPEAL OF EXPENDITURE LIMITS.— 20


(A) IN GENERAL.—Section 315 of the Fed-21


eral Election Campaign Act of 1971 (52 U.S.C. 22


30116) is amended by striking subsection (b). 23
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(B) CONFORMING AMENDMENTS.—Section 1


315(c) of such Act (52 U.S.C. 30116(c)) is 2


amended— 3


(i) in paragraph (1)(B)(i), by striking 4


‘‘, (b)’’; and 5


(ii) in paragraph (2)(B)(i), by striking 6


‘‘subsections (b) and (d)’’ and inserting 7


‘‘subsection (d)’’. 8


(2) REPEAL OF REPAYMENT REQUIREMENT.— 9


(A) IN GENERAL.—Section 9007(b) of the 10


Internal Revenue Code of 1986 is amended by 11


striking paragraph (2) and redesignating para-12


graphs (3), (4), and (5) as paragraphs (2), (3), 13


and (4), respectively. 14


(B) CONFORMING AMENDMENT.—Para-15


graph (2) of section 9007(b) of such Code, as 16


redesignated by subparagraph (A), is amend-17


ed— 18


(i) by striking ‘‘a major party’’ and 19


inserting ‘‘a party’’; 20


(ii) by striking ‘‘contributions (other 21


than’’ and inserting ‘‘contributions (other 22


than qualified contributions’’; and 23


(iii) by striking ‘‘(other than qualified 24


campaign expenses with respect to which 25
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payment is required under paragraph 1


(2))’’. 2


(3) CRIMINAL PENALTIES.— 3


(A) REPEAL OF PENALTY FOR EXCESS EX-4


PENSES.—Section 9012 of the Internal Revenue 5


Code of 1986 is amended by striking subsection 6


(a). 7


(B) PENALTY FOR ACCEPTANCE OF DIS-8


ALLOWED CONTRIBUTIONS; APPLICATION OF 9


SAME PENALTY FOR CANDIDATES OF MAJOR, 10


MINOR, AND NEW PARTIES.—Subsection (b) of 11


section 9012 of such Code is amended to read 12


as follows: 13


‘‘(b) CONTRIBUTIONS.— 14


‘‘(1) ACCEPTANCE OF DISALLOWED CONTRIBU-15


TIONS.—It shall be unlawful for an eligible can-16


didate of a party in a Presidential election or any of 17


his authorized committees knowingly and willfully to 18


accept— 19


‘‘(A) any contribution other than a quali-20


fied campaign contribution to defray qualified 21


campaign expenses, except to the extent nec-22


essary to make up any deficiency in payments 23


received out of the fund on account of the ap-24


plication of section 9006(c); or 25
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‘‘(B) any contribution to defray expenses 1


which would be qualified campaign expenses but 2


for subparagraph (C) of section 9002(11). 3


‘‘(2) PENALTY.—Any person who violates para-4


graph (1) shall be fined not more than $5,000, or 5


imprisoned not more than one year, or both. In the 6


case of a violation by an authorized committee, any 7


officer or member of such committee who knowingly 8


and willfully consents to such violation shall be fined 9


not more than $5,000, or imprisoned not more than 10


one year, or both.’’. 11


SEC. 5213. MATCHING PAYMENTS AND OTHER MODIFICA-12


TIONS TO PAYMENT AMOUNTS. 13


(a) IN GENERAL.— 14


(1) AMOUNT OF PAYMENTS; APPLICATION OF 15


SAME AMOUNT FOR CANDIDATES OF MAJOR, MINOR, 16


AND NEW PARTIES.—Subsection (a) of section 9004 17


of the Internal Revenue Code of 1986 is amended to 18


read as follows: 19


‘‘(a) IN GENERAL.—Subject to the provisions of this 20


chapter, the eligible candidates of a party in a Presidential 21


election shall be entitled to equal payment under section 22


9006 in an amount equal to 600 percent of the amount 23


of each matchable contribution received by such candidate 24


or by the candidate’s authorized committees (disregarding 25
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any amount of contributions from any person to the extent 1


that the total of the amounts contributed by such person 2


for the election exceeds $200), except that total amount 3


to which a candidate is entitled under this paragraph shall 4


not exceed $250,000,000.’’. 5


(2) REPEAL OF SEPARATE LIMITATIONS FOR 6


CANDIDATES OF MINOR AND NEW PARTIES; INFLA-7


TION ADJUSTMENT.—Subsection (b) of section 9004 8


of such Code is amended to read as follows: 9


‘‘(b) INFLATION ADJUSTMENT.— 10


‘‘(1) IN GENERAL.—In the case of any applica-11


ble period beginning after 2029, the $250,000,000 12


dollar amount in subsection (a) shall be increased by 13


an amount equal to— 14


‘‘(A) such dollar amount; multiplied by 15


‘‘(B) the cost-of-living adjustment deter-16


mined under section 1(f)(3) for the calendar 17


year following the year which such applicable 18


period begins, determined by substituting ‘cal-19


endar year 2028’ for ‘calendar year 1992’ in 20


subparagraph (B) thereof. 21


‘‘(2) APPLICABLE PERIOD.—For purposes of 22


this subsection, the term ‘applicable period’ means 23


the 4-year period beginning with the first day fol-24


lowing the date of the general election for the office 25
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of President and ending on the date of the next such 1


general election. 2


‘‘(3) ROUNDING.—If any amount as adjusted 3


under paragraph (1) is not a multiple of $10,000, 4


such amount shall be rounded to the nearest mul-5


tiple of $10,000.’’. 6


(3) CONFORMING AMENDMENT.—Section 7


9005(a) of such Code is amended by adding at the 8


end the following new sentence: ‘‘The Commission 9


shall make such additional certifications as may be 10


necessary to receive payments under section 9004.’’. 11


(b) MATCHABLE CONTRIBUTION.—Section 9002 of 12


such Code, as amended by section 5212(b), is amended 13


by adding at the end the following new paragraph: 14


‘‘(14) MATCHABLE CONTRIBUTION.—The term 15


‘matchable contribution’ means, with respect to the 16


election to the office of President of the United 17


States, a contribution by an individual to a can-18


didate or an authorized committee of a candidate 19


with respect to which the candidate has certified in 20


writing that— 21


‘‘(A) the individual making such contribu-22


tion has not made aggregate contributions (in-23


cluding such matchable contribution) to such 24


candidate and the authorized committees of 25
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such candidate in excess of $1,000 for the elec-1


tion; 2


‘‘(B) such candidate and the authorized 3


committees of such candidate will not accept 4


contributions from such individual (including 5


such matchable contribution) aggregating more 6


than the amount described in subparagraph (A) 7


with respect to such election; and 8


‘‘(C) such contribution was a direct con-9


tribution (as defined in section 9034(c)(3)).’’. 10


SEC. 5214. INCREASE IN LIMIT ON COORDINATED PARTY 11


EXPENDITURES. 12


(a) IN GENERAL.—Section 315(d)(2) of the Federal 13


Election Campaign Act of 1971 (52 U.S.C. 30116(d)(2)) 14


is amended to read as follows: 15


‘‘(2)(A) The national committee of a political party 16


may not make any expenditure in connection with the gen-17


eral election campaign of any candidate for President of 18


the United States who is affiliated with such party which 19


exceeds $100,000,000. 20


‘‘(B) For purposes of this paragraph— 21


‘‘(i) any expenditure made by or on behalf of a 22


national committee of a political party and in con-23


nection with a Presidential election shall be consid-24


ered to be made in connection with the general elec-25
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tion campaign of a candidate for President of the 1


United States who is affiliated with such party; and 2


‘‘(ii) any communication made by or on behalf 3


of such party shall be considered to be made in con-4


nection with the general election campaign of a can-5


didate for President of the United States who is af-6


filiated with such party if any portion of the commu-7


nication is in connection with such election. 8


‘‘(C) Any expenditure under this paragraph shall be 9


in addition to any expenditure by a national committee 10


of a political party serving as the principal campaign com-11


mittee of a candidate for the office of President of the 12


United States.’’. 13


(b) CONFORMING AMENDMENTS RELATING TO TIM-14


ING OF COST-OF-LIVING ADJUSTMENT.— 15


(1) IN GENERAL.—Section 315(c)(1) of such 16


Act (52 U.S.C. 30116(c)(1)) is amended— 17


(A) in subparagraph (B), by striking ‘‘(d)’’ 18


and inserting ‘‘(d)(2)’’; and 19


(B) by adding at the end the following new 20


subparagraph: 21


‘‘(D) In any calendar year after 2028— 22


‘‘(i) the dollar amount in subsection (d)(2) shall 23


be increased by the percent difference determined 24


under subparagraph (A); 25
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‘‘(ii) the amount so increased shall remain in 1


effect for the calendar year; and 2


‘‘(iii) if the amount after adjustment under 3


clause (i) is not a multiple of $100, such amount 4


shall be rounded to the nearest multiple of $100.’’. 5


(2) BASE YEAR.—Section 315(c)(2)(B) of such 6


Act (52 U.S.C. 30116(c)(2)(B)) is amended— 7


(A) in clause (i)— 8


(i) by striking ‘‘(d)’’ and inserting 9


‘‘(d)(3)’’; and 10


(ii) by striking ‘‘and’’ at the end; 11


(B) in clause (ii), by striking the period at 12


the end and inserting ‘‘; and’’; and 13


(C) by adding at the end the following new 14


clause: 15


‘‘(iii) for purposes of subsection (d)(2), cal-16


endar year 2027.’’. 17


SEC. 5215. ESTABLISHMENT OF UNIFORM DATE FOR RE-18


LEASE OF PAYMENTS. 19


(a) DATE FOR PAYMENTS.— 20


(1) IN GENERAL.—Section 9006(b) of the In-21


ternal Revenue Code of 1986 is amended to read as 22


follows: 23


‘‘(b) PAYMENTS FROM THE FUND.—If the Secretary 24


of the Treasury receives a certification from the Commis-25







714 


•HR 1 EH


sion under section 9005 for payment to the eligible can-1


didates of a political party, the Secretary shall pay to such 2


candidates out of the fund the amount certified by the 3


Commission on the later of— 4


‘‘(1) the last Friday occurring before the first 5


Monday in September; or 6


‘‘(2) 24 hours after receiving the certifications 7


for the eligible candidates of all major political par-8


ties. 9


Amounts paid to any such candidates shall be under the 10


control of such candidates.’’. 11


(2) CONFORMING AMENDMENT.—The first sen-12


tence of section 9006(c) of such Code is amended by 13


striking ‘‘the time of a certification by the Commis-14


sion under section 9005 for payment’’ and inserting 15


‘‘the time of making a payment under subsection 16


(b)’’. 17


(b) TIME FOR CERTIFICATION.—Section 9005(a) of 18


the Internal Revenue Code of 1986 is amended by striking 19


‘‘10 days’’ and inserting ‘‘24 hours’’. 20


SEC. 5216. AMOUNTS IN PRESIDENTIAL ELECTION CAM-21


PAIGN FUND. 22


Section 9006(c) of the Internal Revenue Code of 23


1986 is amended by adding at the end the following new 24


sentence: ‘‘In making a determination of whether there are 25
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insufficient moneys in the fund for purposes of the pre-1


vious sentence, the Secretary shall take into account in 2


determining the balance of the fund for a Presidential 3


election year the Secretary’s best estimate of the amount 4


of moneys which will be deposited into the fund during 5


the year, except that the amount of the estimate may not 6


exceed the average of the annual amounts deposited in the 7


fund during the previous 3 years.’’. 8


SEC. 5217. USE OF GENERAL ELECTION PAYMENTS FOR 9


GENERAL ELECTION LEGAL AND ACCOUNT-10


ING COMPLIANCE. 11


Section 9002(11) of the Internal Revenue Code of 12


1986 is amended by adding at the end the following new 13


sentence: ‘‘For purposes of subparagraph (A), an expense 14


incurred by a candidate or authorized committee for gen-15


eral election legal and accounting compliance purposes 16


shall be considered to be an expense to further the election 17


of such candidate.’’. 18


SEC. 5218. USE OF FREEDOM FROM INFLUENCE FUND AS 19


SOURCE OF PAYMENTS. 20


(a) IN GENERAL.—Chapter 95 of subtitle H of the 21


Internal Revenue Code of 1986 is amended by adding at 22


the end the following new section: 23
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‘‘SEC. 9013. USE OF FREEDOM FROM INFLUENCE FUND AS 1


SOURCE OF PAYMENTS. 2


‘‘(a) IN GENERAL.—Notwithstanding any other pro-3


vision of this chapter, effective with respect to the Presi-4


dential election held in 2028 and each succeeding Presi-5


dential election, all payments made under this chapter 6


shall be made from the Freedom From Influence Fund 7


established under section 541 of the Federal Election 8


Campaign Act of 1971. 9


‘‘(b) MANDATORY REDUCTION OF PAYMENTS IN 10


CASE OF INSUFFICIENT AMOUNTS IN FUND.— 11


‘‘(1) ADVANCE AUDITS BY COMMISSION.—Not 12


later than 90 days before the first day of each Presi-13


dential election cycle (beginning with the cycle for 14


the election held in 2028), the Commission shall— 15


‘‘(A) audit the Fund to determine whether, 16


after first making payments to participating 17


candidates under title V of the Federal Election 18


Campaign Act of 1971 and then making pay-19


ments to States under the My Voice Voucher 20


Program under the Government By the People 21


Act of 2021 and then making payments to can-22


didates under chapter 96, the amounts remain-23


ing in the Fund will be sufficient to make pay-24


ments to candidates under this chapter in the 25
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amounts provided under this chapter during 1


such election cycle; and 2


‘‘(B) submit a report to Congress describ-3


ing the results of the audit. 4


‘‘(2) REDUCTIONS IN AMOUNT OF PAYMENTS.— 5


‘‘(A) AUTOMATIC REDUCTION ON PRO 6


RATA BASIS.—If, on the basis of the audit de-7


scribed in paragraph (1), the Commission deter-8


mines that the amount anticipated to be avail-9


able in the Fund with respect to the Presi-10


dential election cycle involved is not, or may not 11


be, sufficient to satisfy the full entitlements of 12


candidates to payments under this chapter for 13


such cycle, the Commission shall reduce each 14


amount which would otherwise be paid to a can-15


didate under this chapter by such pro rata 16


amount as may be necessary to ensure that the 17


aggregate amount of payments anticipated to 18


be made with respect to the cycle will not ex-19


ceed the amount anticipated to be available for 20


such payments in the Fund with respect to such 21


cycle. 22


‘‘(B) RESTORATION OF REDUCTIONS IN 23


CASE OF AVAILABILITY OF SUFFICIENT FUNDS 24


DURING ELECTION CYCLE.—If, after reducing 25
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the amounts paid to candidates with respect to 1


an election cycle under subparagraph (A), the 2


Commission determines that there are sufficient 3


amounts in the Fund to restore the amount by 4


which such payments were reduced (or any por-5


tion thereof), to the extent that such amounts 6


are available, the Commission may make a pay-7


ment on a pro rata basis to each such candidate 8


with respect to the election cycle in the amount 9


by which such candidate’s payments were re-10


duced under subparagraph (A) (or any portion 11


thereof, as the case may be). 12


‘‘(C) NO USE OF AMOUNTS FROM OTHER 13


SOURCES.—In any case in which the Commis-14


sion determines that there are insufficient mon-15


eys in the Fund to make payments to can-16


didates under this chapter, moneys shall not be 17


made available from any other source for the 18


purpose of making such payments. 19


‘‘(3) NO EFFECT ON AMOUNTS TRANSFERRED 20


FOR PEDIATRIC RESEARCH INITIATIVE.—This sec-21


tion does not apply to the transfer of funds under 22


section 9008(i). 23


‘‘(4) PRESIDENTIAL ELECTION CYCLE DE-24


FINED.—In this section, the term ‘Presidential elec-25
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tion cycle’ means, with respect to a Presidential elec-1


tion, the period beginning on the day after the date 2


of the previous Presidential general election and 3


ending on the date of the Presidential election.’’. 4


(b) CLERICAL AMENDMENT.—The table of sections 5


for chapter 95 of subtitle H of such Code is amended by 6


adding at the end the following new item: 7


‘‘Sec. 9013. Use of Freedom From Influence Fund as source of payments.’’. 


PART 3—EFFECTIVE DATE 8


SEC. 5221. EFFECTIVE DATE. 9


(a) IN GENERAL.—Except as otherwise provided, this 10


subtitle and the amendments made by this subtitle shall 11


apply with respect to the Presidential election held in 2028 12


and each succeeding Presidential election, without regard 13


to whether or not the Federal Election Commission has 14


promulgated the final regulations necessary to carry out 15


this part and the amendments made by this part by the 16


deadline set forth in subsection (b). 17


(b) DEADLINE FOR REGULATIONS.—Not later than 18


June 30, 2026, the Federal Election Commission shall 19


promulgate such regulations as may be necessary to carry 20


out this part and the amendments made by this part. 21
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Subtitle D—Personal Use Services 1


as Authorized Campaign Ex-2


penditures 3


SEC. 5301. SHORT TITLE; FINDINGS; PURPOSE. 4


(a) SHORT TITLE.—This subtitle may be cited as the 5


‘‘Help America Run Act’’. 6


(b) FINDINGS.—Congress finds the following: 7


(1) Everyday Americans experience barriers to 8


entry before they can consider running for office to 9


serve their communities. 10


(2) Current law states that campaign funds 11


cannot be spent on everyday expenses that would 12


exist whether or not a candidate were running for 13


office, like childcare and food. While the law seems 14


neutral, its actual effect is to privilege the independ-15


ently wealthy who want to run, because given the de-16


mands of running for office, candidates who must 17


work to pay for childcare or to afford health insur-18


ance are effectively being left out of the process, 19


even if they have sufficient support to mount a via-20


ble campaign. 21


(3) Thus current practice favors those prospec-22


tive candidates who do not need to rely on a regular 23


paycheck to make ends meet. The consequence is 24


that everyday Americans who have firsthand knowl-25
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edge of the importance of stable childcare, a safety 1


net, or great public schools are less likely to get a 2


seat at the table. This governance by the few is anti-3


thetical to the democratic experiment, but most im-4


portantly, when lawmakers do not share the con-5


cerns of everyday Americans, their policies reflect 6


that. 7


(4) These circumstances have contributed to a 8


Congress that does not always reflect everyday 9


Americans. The New York Times reported in 2019 10


that fewer than 5 percent of representatives cite 11


blue-collar or service jobs in their biographies. A 12


2015 survey by the Center for Responsive Politics 13


showed that the median net worth of lawmakers was 14


just over $1 million in 2013, or 18 times the wealth 15


of the typical American household. 16


(5) These circumstances have also contributed 17


to a governing body that does not reflect the nation 18


it serves. For instance, women are 51 percent of the 19


American population. Yet even with a record number 20


of women serving in the One Hundred Sixteenth 21


Congress, the Pew Research Center notes that more 22


than three out of four Members of this Congress are 23


male. The Center for American Women And Politics 24


found that one third of women legislators surveyed 25
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had been actively discouraged from running for of-1


fice, often by political professionals. This type of dis-2


couragement, combined with the prohibitions on 3


using campaign funds for domestic needs like 4


childcare, burdens that still fall disproportionately 5


on American women, particularly disadvantages 6


working mothers. These barriers may explain why 7


only 10 women in history have given birth while 8


serving in Congress, in spite of the prevalence of 9


working parents in other professions. Yet working 10


mothers and fathers are best positioned to create 11


policy that reflects the lived experience of most 12


Americans. 13


(6) Working mothers, those caring for their el-14


derly parents, and young professionals who rely on 15


their jobs for health insurance should have the free-16


dom to run to serve the people of the United States. 17


Their networks and net worth are simply not the 18


best indicators of their strength as prospective pub-19


lic servants. In fact, helping ordinary Americans to 20


run may create better policy for all Americans. 21


(c) PURPOSE.—It is the purpose of this subtitle to 22


ensure that all Americans who are otherwise qualified to 23


serve this Nation are able to run for office, regardless of 24


their economic status. By expanding permissible uses of 25
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campaign funds and providing modest assurance that test-1


ing a run for office will not cost one’s livelihood, the Help 2


America Run Act will facilitate the candidacy of represent-3


atives who more accurately reflect the experiences, chal-4


lenges, and ideals of everyday Americans. 5


SEC. 5302. TREATMENT OF PAYMENTS FOR CHILD CARE 6


AND OTHER PERSONAL USE SERVICES AS AU-7


THORIZED CAMPAIGN EXPENDITURE. 8


(a) PERSONAL USE SERVICES AS AUTHORIZED CAM-9


PAIGN EXPENDITURE.—Section 313 of the Federal Elec-10


tion Campaign Act of 1971 (52 U.S.C. 30114), as amend-11


ed by section 5113, is amended by adding at the end the 12


following new subsection: 13


‘‘(e) TREATMENT OF PAYMENTS FOR CHILD CARE 14


AND OTHER PERSONAL USE SERVICES AS AUTHORIZED 15


CAMPAIGN EXPENDITURE.— 16


‘‘(1) AUTHORIZED EXPENDITURES.—For pur-17


poses of subsection (a), the payment by an author-18


ized committee of a candidate for any of the per-19


sonal use services described in paragraph (3) shall 20


be treated as an authorized expenditure if the serv-21


ices are necessary to enable the participation of the 22


candidate in campaign-connected activities. 23


‘‘(2) LIMITATIONS.— 24
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‘‘(A) LIMIT ON TOTAL AMOUNT OF PAY-1


MENTS.—The total amount of payments made 2


by an authorized committee of a candidate for 3


personal use services described in paragraph (3) 4


may not exceed the limit which is applicable 5


under any law, rule, or regulation on the 6


amount of payments which may be made by the 7


committee for the salary of the candidate (with-8


out regard to whether or not the committee 9


makes payments to the candidate for that pur-10


pose). 11


‘‘(B) CORRESPONDING REDUCTION IN 12


AMOUNT OF SALARY PAID TO CANDIDATE.—To 13


the extent that an authorized committee of a 14


candidate makes payments for the salary of the 15


candidate, any limit on the amount of such pay-16


ments which is applicable under any law, rule, 17


or regulation shall be reduced by the amount of 18


any payments made to or on behalf of the can-19


didate for personal use services described in 20


paragraph (3), other than personal use services 21


described in subparagraph (D) of such para-22


graph. 23


‘‘(C) EXCLUSION OF CANDIDATES WHO 24


ARE OFFICEHOLDERS.—Paragraph (1) does not 25
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apply with respect to an authorized committee 1


of a candidate who is a holder of Federal office. 2


‘‘(3) PERSONAL USE SERVICES DESCRIBED.— 3


The personal use services described in this para-4


graph are as follows: 5


‘‘(A) Child care services. 6


‘‘(B) Elder care services. 7


‘‘(C) Services similar to the services de-8


scribed in subparagraph (A) or subparagraph 9


(B) which are provided on behalf of any de-10


pendent who is a qualifying relative under sec-11


tion 152 of the Internal Revenue Code of 1986. 12


‘‘(D) Health insurance premiums.’’. 13


(b) EFFECTIVE DATE.—The amendments made by 14


this section shall take effect on the date of the enactment 15


of this Act. 16


Subtitle E—Empowering Small 17


Dollar Donations 18


SEC. 5401. PERMITTING POLITICAL PARTY COMMITTEES TO 19


PROVIDE ENHANCED SUPPORT FOR CAN-20


DIDATES THROUGH USE OF SEPARATE 21


SMALL DOLLAR ACCOUNTS. 22


(a) INCREASE IN LIMIT ON CONTRIBUTIONS TO CAN-23


DIDATES.—Section 315(a)(2)(A) of the Federal Election 24


Campaign Act of 1971 (52 U.S.C. 30116(a)(2)(A)) is 25
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amended by striking ‘‘exceed $5,000’’ and inserting ‘‘ex-1


ceed $5,000 or, in the case of a contribution made by a 2


national committee of a political party from an account 3


described in paragraph (11), exceed $10,000’’. 4


(b) ELIMINATION OF LIMIT ON COORDINATED EX-5


PENDITURES.—Section 315(d)(5) of such Act (52 U.S.C. 6


30116(d)(5)) is amended by striking ‘‘subsection (a)(9)’’ 7


and inserting ‘‘subsection (a)(9) or subsection (a)(11)’’. 8


(c) ACCOUNTS DESCRIBED.—Section 315(a) of such 9


Act (52 U.S.C. 30116(a)), as amended by section 5112(a), 10


is amended by adding at the end the following new para-11


graph: 12


‘‘(11) An account described in this paragraph is a 13


separate, segregated account of a national committee of 14


a political party (including a national congressional cam-15


paign committee of a political party) consisting exclusively 16


of contributions made during a calendar year by individ-17


uals whose aggregate contributions to the committee dur-18


ing the year do not exceed $200.’’. 19


(d) EFFECTIVE DATE.—The amendments made by 20


this section shall apply with respect to elections held on 21


or after the date of the enactment of this Act. 22
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Subtitle F—Severability 1


SEC. 5501. SEVERABILITY. 2


If any provision of this title or amendment made by 3


this title, or the application of a provision or amendment 4


to any person or circumstance, is held to be unconstitu-5


tional, the remainder of this title and amendments made 6


by this title, and the application of the provisions and 7


amendment to any person or circumstance, shall not be 8


affected by the holding. 9


TITLE VI—CAMPAIGN FINANCE 10


OVERSIGHT 11


Subtitle A—Restoring Integrity to America’s Elections 


Sec. 6001. Short title. 
Sec. 6002. Membership of Federal Election Commission. 
Sec. 6003. Assignment of powers to Chair of Federal Election Commission. 
Sec. 6004. Revision to enforcement process. 
Sec. 6005. Permitting appearance at hearings on requests for advisory opinions 


by persons opposing the requests. 
Sec. 6006. Permanent extension of administrative penalty authority. 
Sec. 6007. Restrictions on ex parte communications. 
Sec. 6008. Clarifying authority of FEC attorneys to represent FEC in Supreme 


Court. 
Sec. 6009. Requiring forms to permit use of accent marks. 
Sec. 6010. Extension of statute of limitations for offenses under Federal Elec-


tion Campaign Act of 1971. 
Sec. 6011. Effective date; transition. 


Subtitle B—Stopping Super PAC-Candidate Coordination 


Sec. 6101. Short title. 
Sec. 6102. Clarification of treatment of coordinated expenditures as contribu-


tions to candidates. 
Sec. 6103. Clarification of ban on fundraising for super PACs by Federal can-


didates and officeholders. 


Subtitle C—Disposal of Contributions or Donations 


Sec. 6201. Timeframe for and prioritization of disposal of contributions or do-
nations. 


Sec. 6202. 1-year transition period for certain individuals. 
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Subtitle D—Recommendations to Ensure Filing of Reports Before Date of 
Election 


Sec. 6301. Recommendations to ensure filing of reports before date of election. 


Subtitle E—Severability 


Sec. 6401. Severability. 


Subtitle A—Restoring Integrity to 1


America’s Elections 2


SEC. 6001. SHORT TITLE. 3


This subtitle may be cited as the ‘‘Restoring Integrity 4


to America’s Elections Act’’. 5


SEC. 6002. MEMBERSHIP OF FEDERAL ELECTION COMMIS-6


SION. 7


(a) REDUCTION IN NUMBER OF MEMBERS; REMOVAL 8


OF SECRETARY OF SENATE AND CLERK OF HOUSE AS 9


EX OFFICIO MEMBERS.— 10


(1) IN GENERAL; QUORUM.—Section 306(a)(1) 11


of the Federal Election Campaign Act of 1971 (52 12


U.S.C. 30106(a)(1)) is amended by striking the sec-13


ond and third sentences and inserting the following: 14


‘‘The Commission is composed of 5 members ap-15


pointed by the President by and with the advice and 16


consent of the Senate, of whom no more than 2 may 17


be affiliated with the same political party. A member 18


shall be treated as affiliated with a political party if 19


the member was affiliated, including as a registered 20


voter, employee, consultant, donor, officer, or attor-21


ney, with such political party or any of its can-22
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didates or elected public officials at any time during 1


the 5-year period ending on the date on which such 2


individual is nominated to be a member of the Com-3


mission. A majority of the number of members of 4


the Commission who are serving at the time shall 5


constitute a quorum.’’. 6


(2) CONFORMING AMENDMENTS RELATING TO 7


REDUCTION IN NUMBER OF MEMBERS.—(A) Section 8


306(c) of such Act (52 U.S.C. 30106(c)) is amended 9


by striking the period at the end of the first sen-10


tence and all that follows and inserting the fol-11


lowing: ‘‘, except that an affirmative vote of a major-12


ity of the members of the Commission who are serv-13


ing at the time shall be required in order for the 14


Commission to take any action in accordance with 15


paragraph (6), (7), (8), or (9) of section 307(a) or 16


with chapter 95 or chapter 96 of the Internal Rev-17


enue Code of 1986. A member of the Commission 18


may not delegate to any person his or her vote or 19


any decisionmaking authority or duty vested in the 20


Commission by the provisions of this Act’’. 21


(B) Such Act is further amended by striking 22


‘‘affirmative vote of 4 of its members’’ and inserting 23


‘‘affirmative vote of a majority of the members of 24
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the Commission who are serving at the time’’ each 1


place it appears in the following sections: 2


(i) Section 309(a)(2) (52 U.S.C. 3


30109(a)(2)). 4


(ii) Section 309(a)(4)(A)(i) (52 U.S.C. 5


30109(a)(4)(A)(i)). 6


(iii) Section 309(a)(5)(C) (52 U.S.C. 7


30109(a)(5)(C)). 8


(iv) Section 309(a)(6)(A) (52 U.S.C. 9


30109(a)(6)(A)). 10


(v) Section 311(b) (52 U.S.C. 30111(b)). 11


(3) CONFORMING AMENDMENT RELATING TO 12


REMOVAL OF EX OFFICIO MEMBERS.—Section 13


306(a) of such Act (52 U.S.C. 30106(a)) is amend-14


ed by striking ‘‘(other than the Secretary of the Sen-15


ate and the Clerk of the House of Representatives)’’ 16


each place it appears in paragraphs (4) and (5). 17


(b) TERMS OF SERVICE.—Section 306(a)(2) of such 18


Act (52 U.S.C. 30106(a)(2)) is amended to read as fol-19


lows: 20


‘‘(2) TERMS OF SERVICE.— 21


‘‘(A) IN GENERAL.—Each member of the 22


Commission shall serve for a single term of 6 23


years. 24
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‘‘(B) SPECIAL RULE FOR INITIAL APPOINT-1


MENTS.—Of the members first appointed to 2


serve terms that begin in January 2022, the 3


President shall designate 2 to serve for a 3-year 4


term. 5


‘‘(C) NO REAPPOINTMENT PERMITTED.— 6


An individual who served a term as a member 7


of the Commission may not serve for an addi-8


tional term, except that— 9


‘‘(i) an individual who served a 3-year 10


term under subparagraph (B) may also be 11


appointed to serve a 6-year term under 12


subparagraph (A); and 13


‘‘(ii) for purposes of this subpara-14


graph, an individual who is appointed to 15


fill a vacancy under subparagraph (D) 16


shall not be considered to have served a 17


term if the portion of the unexpired term 18


the individual fills is less than 50 percent 19


of the period of the term. 20


‘‘(D) VACANCIES.—Any vacancy occurring 21


in the membership of the Commission shall be 22


filled in the same manner as in the case of the 23


original appointment. Except as provided in 24


subparagraph (C), an individual appointed to 25
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fill a vacancy occurring other than by the expi-1


ration of a term of office shall be appointed 2


only for the unexpired term of the member he 3


or she succeeds. 4


‘‘(E) LIMITATION ON SERVICE AFTER EX-5


PIRATION OF TERM.—A member of the Com-6


mission may continue to serve on the Commis-7


sion after the expiration of the member’s term 8


for an additional period, but only until the ear-9


lier of— 10


‘‘(i) the date on which the member’s 11


successor has taken office as a member of 12


the Commission; or 13


‘‘(ii) the expiration of the 1-year pe-14


riod that begins on the last day of the 15


member’s term.’’. 16


(c) QUALIFICATIONS.—Section 306(a)(3) of such Act 17


(52 U.S.C. 30106(a)(3)) is amended to read as follows: 18


‘‘(3) QUALIFICATIONS.— 19


‘‘(A) IN GENERAL.—The President may 20


select an individual for service as a member of 21


the Commission if the individual has experience 22


in election law and has a demonstrated record 23


of integrity, impartiality, and good judgment. 24
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‘‘(B) ASSISTANCE OF BLUE RIBBON ADVI-1


SORY PANEL.— 2


‘‘(i) IN GENERAL.—Prior to the regu-3


larly scheduled expiration of the term of a 4


member of the Commission and upon the 5


occurrence of a vacancy in the membership 6


of the Commission prior to the expiration 7


of a term, the President shall convene a 8


Blue Ribbon Advisory Panel that includes 9


individuals representing each major polit-10


ical party and individuals who are inde-11


pendent of a political party and that con-12


sists of an odd number of individuals se-13


lected by the President from retired Fed-14


eral judges, former law enforcement offi-15


cials, or individuals with experience in elec-16


tion law, except that the President may not 17


select any individual to serve on the panel 18


who holds any public office at the time of 19


selection. The President shall also make 20


reasonable efforts to encourage racial, eth-21


nic, and gender diversity on the panel. 22


‘‘(ii) RECOMMENDATIONS.—With re-23


spect to each member of the Commission 24


whose term is expiring or each vacancy in 25
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the membership of the Commission (as the 1


case may be), the Blue Ribbon Advisory 2


Panel shall recommend to the President at 3


least one but not more than 3 individuals 4


for nomination for appointment as a mem-5


ber of the Commission. 6


‘‘(iii) PUBLICATION.—At the time the 7


President submits to the Senate the nomi-8


nations for individuals to be appointed as 9


members of the Commission, the President 10


shall publish the Blue Ribbon Advisory 11


Panel’s recommendations for such nomina-12


tions. 13


‘‘(iv) EXEMPTION FROM FEDERAL AD-14


VISORY COMMITTEE ACT.—The Federal 15


Advisory Committee Act (5 U.S.C. App.) 16


does not apply to a Blue Ribbon Advisory 17


Panel convened under this subparagraph. 18


‘‘(C) PROHIBITING ENGAGEMENT WITH 19


OTHER BUSINESS OR EMPLOYMENT DURING 20


SERVICE.—A member of the Commission shall 21


not engage in any other business, vocation, or 22


employment. Any individual who is engaging in 23


any other business, vocation, or employment at 24


the time of his or her appointment to the Com-25
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mission shall terminate or liquidate such activ-1


ity no later than 90 days after such appoint-2


ment.’’. 3


SEC. 6003. ASSIGNMENT OF POWERS TO CHAIR OF FED-4


ERAL ELECTION COMMISSION. 5


(a) APPOINTMENT OF CHAIR BY PRESIDENT.— 6


(1) IN GENERAL.—Section 306(a)(5) of the 7


Federal Election Campaign Act of 1971 (52 U.S.C. 8


30106(a)(5)) is amended to read as follows: 9


‘‘(5) CHAIR.— 10


‘‘(A) INITIAL APPOINTMENT.—Of the 11


members first appointed to serve terms that 12


begin in January 2022, one such member (as 13


designated by the President at the time the 14


President submits nominations to the Senate) 15


shall serve as Chair of the Commission. 16


‘‘(B) SUBSEQUENT APPOINTMENTS.—Any 17


individual who is appointed to succeed the 18


member who serves as Chair of the Commission 19


for the term beginning in January 2022 (as 20


well as any individual who is appointed to fill 21


a vacancy if such member does not serve a full 22


term as Chair) shall serve as Chair of the Com-23


mission. 24
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‘‘(C) VICE CHAIR.—The Commission shall 1


select, by majority vote of its members, one of 2


its members to serve as Vice Chair, who shall 3


act as Chair in the absence or disability of the 4


Chair or in the event of a vacancy in the posi-5


tion of Chair.’’. 6


(2) CONFORMING AMENDMENT.—Section 7


309(a)(2) of such Act (52 U.S.C. 30109(a)(2)) is 8


amended by striking ‘‘through its chairman or vice 9


chairman’’ and inserting ‘‘through the Chair’’. 10


(b) POWERS.— 11


(1) ASSIGNMENT OF CERTAIN POWERS TO 12


CHAIR.—Section 307(a) of such Act (52 U.S.C. 13


30107(a)) is amended to read as follows: 14


‘‘(a) DISTRIBUTION OF POWERS BETWEEN CHAIR 15


AND COMMISSION.— 16


‘‘(1) POWERS ASSIGNED TO CHAIR.— 17


‘‘(A) ADMINISTRATIVE POWERS.—The 18


Chair of the Commission shall be the chief ad-19


ministrative officer of the Commission and shall 20


have the authority to administer the Commis-21


sion and its staff, and (in consultation with the 22


other members of the Commission) shall have 23


the power— 24
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‘‘(i) to appoint and remove the staff 1


director of the Commission; 2


‘‘(ii) to request the assistance (includ-3


ing personnel and facilities) of other agen-4


cies and departments of the United States, 5


whose heads may make such assistance 6


available to the Commission with or with-7


out reimbursement; and 8


‘‘(iii) to prepare and establish the 9


budget of the Commission and to make 10


budget requests to the President, the Di-11


rector of the Office of Management and 12


Budget, and Congress. 13


‘‘(B) OTHER POWERS.—The Chair of the 14


Commission shall have the power— 15


‘‘(i) to appoint and remove the gen-16


eral counsel of the Commission with the 17


concurrence of at least 2 other members of 18


the Commission; 19


‘‘(ii) to require by special or general 20


orders, any person to submit, under oath, 21


such written reports and answers to ques-22


tions as the Chair may prescribe; 23


‘‘(iii) to administer oaths or affirma-24


tions; 25
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‘‘(iv) to require by subpoena, signed 1


by the Chair, the attendance and testimony 2


of witnesses and the production of all doc-3


umentary evidence relating to the execu-4


tion of its duties; 5


‘‘(v) in any proceeding or investiga-6


tion, to order testimony to be taken by 7


deposition before any person who is des-8


ignated by the Chair, and shall have the 9


power to administer oaths and, in such in-10


stances, to compel testimony and the pro-11


duction of evidence in the same manner as 12


authorized under clause (iv); and 13


‘‘(vi) to pay witnesses the same fees 14


and mileage as are paid in like cir-15


cumstances in the courts of the United 16


States. 17


‘‘(2) POWERS ASSIGNED TO COMMISSION.—The 18


Commission shall have the power— 19


‘‘(A) to initiate (through civil actions for 20


injunctive, declaratory, or other appropriate re-21


lief), defend (in the case of any civil action 22


brought under section 309(a)(8) of this Act) or 23


appeal (including a proceeding before the Su-24


preme Court on certiorari) any civil action in 25
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the name of the Commission to enforce the pro-1


visions of this Act and chapter 95 and chapter 2


96 of the Internal Revenue Code of 1986, 3


through its general counsel; 4


‘‘(B) to render advisory opinions under 5


section 308 of this Act; 6


‘‘(C) to develop such prescribed forms and 7


to make, amend, and repeal such rules, pursu-8


ant to the provisions of chapter 5 of title 5, 9


United States Code, as are necessary to carry 10


out the provisions of this Act and chapter 95 11


and chapter 96 of the Internal Revenue Code of 12


1986; 13


‘‘(D) to conduct investigations and hear-14


ings expeditiously, to encourage voluntary com-15


pliance, and to report apparent violations to the 16


appropriate law enforcement authorities; and 17


‘‘(E) to transmit to the President and Con-18


gress not later than June 1 of each year a re-19


port which states in detail the activities of the 20


Commission in carrying out its duties under 21


this Act, and which includes any recommenda-22


tions for any legislative or other action the 23


Commission considers appropriate. 24
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‘‘(3) PERMITTING COMMISSION TO EXERCISE 1


OTHER POWERS OF CHAIR.—With respect to any in-2


vestigation, action, or proceeding, the Commission, 3


by an affirmative vote of a majority of the members 4


who are serving at the time, may exercise any of the 5


powers of the Chair described in paragraph (1)(B).’’. 6


(2) CONFORMING AMENDMENTS RELATING TO 7


PERSONNEL AUTHORITY.—Section 306(f) of such 8


Act (52 U.S.C. 30106(f)) is amended— 9


(A) by amending the first sentence of 10


paragraph (1) to read as follows: ‘‘The Com-11


mission shall have a staff director who shall be 12


appointed by the Chair of the Commission in 13


consultation with the other members and a gen-14


eral counsel who shall be appointed by the 15


Chair with the concurrence of at least two other 16


members.’’; 17


(B) in paragraph (2), by striking ‘‘With 18


the approval of the Commission’’ and inserting 19


‘‘With the approval of the Chair of the Commis-20


sion’’; and 21


(C) by striking paragraph (3). 22


(3) CONFORMING AMENDMENT RELATING TO 23


BUDGET SUBMISSION.—Section 307(d)(1) of such 24


Act (52 U.S.C. 30107(d)(1)) is amended by striking 25
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‘‘the Commission submits any budget’’ and inserting 1


‘‘the Chair (or, pursuant to subsection (a)(3), the 2


Commission) submits any budget’’. 3


(4) OTHER CONFORMING AMENDMENTS.—Sec-4


tion 306(c) of such Act (52 U.S.C. 30106(c)) is 5


amended by striking ‘‘All decisions’’ and inserting 6


‘‘Subject to section 307(a), all decisions’’. 7


(5) TECHNICAL AMENDMENT.—The heading of 8


section 307 of such Act (52 U.S.C. 30107) is 9


amended by striking ‘‘THE COMMISSION’’ and insert-10


ing ‘‘THE CHAIR AND THE COMMISSION’’. 11


SEC. 6004. REVISION TO ENFORCEMENT PROCESS. 12


(a) STANDARD FOR INITIATING INVESTIGATIONS AND 13


DETERMINING WHETHER VIOLATIONS HAVE OC-14


CURRED.— 15


(1) REVISION OF STANDARDS.—Section 309(a) 16


of the Federal Election Campaign Act of 1971 (52 17


U.S.C. 30109(a)) is amended by striking paragraphs 18


(2) and (3) and inserting the following: 19


‘‘(2)(A) The general counsel, upon receiving a com-20


plaint filed with the Commission under paragraph (1) or 21


upon the basis of information ascertained by the Commis-22


sion in the normal course of carrying out its supervisory 23


responsibilities, shall make a determination as to whether 24


or not there is reason to believe that a person has com-25
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mitted, or is about to commit, a violation of this Act or 1


chapter 95 or chapter 96 of the Internal Revenue Code 2


of 1986, and as to whether or not the Commission should 3


either initiate an investigation of the matter or that the 4


complaint should be dismissed. The general counsel shall 5


promptly provide notification to the Commission of such 6


determination and the reasons therefore, together with 7


any written response submitted under paragraph (1) by 8


the person alleged to have committed the violation. Upon 9


the expiration of the 30-day period which begins on the 10


date the general counsel provides such notification, the 11


general counsel’s determination shall take effect, unless 12


during such 30-day period the Commission, by vote of a 13


majority of the members of the Commission who are serv-14


ing at the time, overrules the general counsel’s determina-15


tion. If the determination by the general counsel that the 16


Commission should investigate the matter takes effect, or 17


if the determination by the general counsel that the com-18


plaint should be dismissed is overruled as provided under 19


the previous sentence, the general counsel shall initiate an 20


investigation of the matter on behalf of the Commission. 21


‘‘(B) If the Commission initiates an investigation 22


pursuant to subparagraph (A), the Commission, through 23


the Chair, shall notify the subject of the investigation of 24


the alleged violation. Such notification shall set forth the 25
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factual basis for such alleged violation. The Commission 1


shall make an investigation of such alleged violation, which 2


may include a field investigation or audit, in accordance 3


with the provisions of this section. The general counsel 4


shall provide notification to the Commission of any intent 5


to issue a subpoena or conduct any other form of discovery 6


pursuant to the investigation. Upon the expiration of the 7


15-day period which begins on the date the general counsel 8


provides such notification, the general counsel may issue 9


the subpoena or conduct the discovery, unless during such 10


15-day period the Commission, by vote of a majority of 11


the members of the Commission who are serving at the 12


time, prohibits the general counsel from issuing the sub-13


poena or conducting the discovery. 14


‘‘(3)(A) Upon completion of an investigation under 15


paragraph (2), the general counsel shall promptly submit 16


to the Commission the general counsel’s recommendation 17


that the Commission find either that there is probable 18


cause or that there is not probable cause to believe that 19


a person has committed, or is about to commit, a violation 20


of this Act or chapter 95 or chapter 96 of the Internal 21


Revenue Code of 1986, and shall include with the rec-22


ommendation a brief stating the position of the general 23


counsel on the legal and factual issues of the case. 24
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‘‘(B) At the time the general counsel submits to the 1


Commission the recommendation under subparagraph (A), 2


the general counsel shall simultaneously notify the re-3


spondent of such recommendation and the reasons there-4


fore, shall provide the respondent with an opportunity to 5


submit a brief within 30 days stating the position of the 6


respondent on the legal and factual issues of the case and 7


replying to the brief of the general counsel. The general 8


counsel shall promptly submit such brief to the Commis-9


sion upon receipt. 10


‘‘(C) Not later than 30 days after the general counsel 11


submits the recommendation to the Commission under 12


subparagraph (A) (or, if the respondent submits a brief 13


under subparagraph (B), not later than 30 days after the 14


general counsel submits the respondent’s brief to the Com-15


mission under such subparagraph), the Commission shall 16


approve or disapprove the recommendation by vote of a 17


majority of the members of the Commission who are serv-18


ing at the time.’’. 19


(2) CONFORMING AMENDMENT RELATING TO 20


INITIAL RESPONSE TO FILING OF COMPLAINT.—Sec-21


tion 309(a)(1) of such Act (52 U.S.C. 30109(a)(1)) 22


is amended— 23
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(A) in the third sentence, by striking ‘‘the 1


Commission’’ and inserting ‘‘the general coun-2


sel’’; and 3


(B) by amending the fourth sentence to 4


read as follows: ‘‘Not later than 15 days after 5


receiving notice from the general counsel under 6


the previous sentence, the person may provide 7


the general counsel with a written response that 8


no action should be taken against such person 9


on the basis of the complaint.’’. 10


(b) REVISION OF STANDARD FOR REVIEW OF DIS-11


MISSAL OF COMPLAINTS.— 12


(1) IN GENERAL.—Section 309(a)(8) of such 13


Act (52 U.S.C. 30109(a)(8)) is amended to read as 14


follows: 15


‘‘(8)(A)(i) Any party aggrieved by an order of the 16


Commission dismissing a complaint filed by such party 17


may file a petition with the United States District Court 18


for the District of Columbia. Any petition under this sub-19


paragraph shall be filed within 60 days after the date on 20


which the party received notice of the dismissal of the 21


complaint. 22


‘‘(ii) In any proceeding under this subparagraph, the 23


court shall determine by de novo review whether the agen-24


cy’s dismissal of the complaint is contrary to law. In any 25
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matter in which the penalty for the alleged violation is 1


greater than $50,000, the court should disregard any 2


claim or defense by the Commission of prosecutorial dis-3


cretion as a basis for dismissing the complaint. 4


‘‘(B)(i) Any party who has filed a complaint with the 5


Commission and who is aggrieved by a failure of the Com-6


mission, within one year after the filing of the complaint, 7


to either dismiss the complaint or to find reason to believe 8


a violation has occurred or is about to occur, may file a 9


petition with the United States District Court for the Dis-10


trict of Columbia. 11


‘‘(ii) In any proceeding under this subparagraph, the 12


court shall treat the failure to act on the complaint as 13


a dismissal of the complaint, and shall determine by de 14


novo review whether the agency’s failure to act on the 15


complaint is contrary to law. 16


‘‘(C) In any proceeding under this paragraph the 17


court may declare that the dismissal of the complaint or 18


the failure to act is contrary to law, and may direct the 19


Commission to conform with such declaration within 30 20


days, failing which the complainant may bring, in the 21


name of such complainant, a civil action to remedy the 22


violation involved in the original complaint.’’. 23


(2) EFFECTIVE DATE.—The amendments made 24


by paragraph (1) shall apply— 25
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(A) in the case of complaints which are 1


dismissed by the Federal Election Commission, 2


with respect to complaints which are dismissed 3


on or after the date of the enactment of this 4


Act; and 5


(B) in the case of complaints upon which 6


the Federal Election Commission failed to act, 7


with respect to complaints which were filed on 8


or after the date of the enactment of this Act. 9


SEC. 6005. PERMITTING APPEARANCE AT HEARINGS ON RE-10


QUESTS FOR ADVISORY OPINIONS BY PER-11


SONS OPPOSING THE REQUESTS. 12


(a) IN GENERAL.—Section 308 of such Act (52 13


U.S.C. 30108) is amended by adding at the end the fol-14


lowing new subsection: 15


‘‘(e) To the extent that the Commission provides an 16


opportunity for a person requesting an advisory opinion 17


under this section (or counsel for such person) to appear 18


before the Commission to present testimony in support of 19


the request, and the person (or counsel) accepts such op-20


portunity, the Commission shall provide a reasonable op-21


portunity for an interested party who submitted written 22


comments under subsection (d) in response to the request 23


(or counsel for such interested party) to appear before the 24







748 


•HR 1 EH


Commission to present testimony in response to the re-1


quest.’’. 2


(b) EFFECTIVE DATE.—The amendment made by 3


subsection (a) shall apply with respect to requests for advi-4


sory opinions under section 308 of the Federal Election 5


Campaign Act of 1971 which are made on or after the 6


date of the enactment of this Act. 7


SEC. 6006. PERMANENT EXTENSION OF ADMINISTRATIVE 8


PENALTY AUTHORITY. 9


(a) EXTENSION OF AUTHORITY.—Section 10


309(a)(4)(C)(v) of the Federal Election Campaign Act of 11


1971 (52 U.S.C. 30109(a)(4)(C)(v)) is amended by strik-12


ing ‘‘, and that end on or before December 31, 2023’’. 13


(b) EFFECTIVE DATE.—The amendment made by 14


subsection (a) shall take effect on December 31, 2021. 15


SEC. 6007. RESTRICTIONS ON EX PARTE COMMUNICATIONS. 16


Section 306(e) of the Federal Election Campaign Act 17


of 1971 (52 U.S.C. 30106(e)) is amended— 18


(1) by striking ‘‘(e) The Commission’’ and in-19


serting ‘‘(e)(1) The Commission’’; and 20


(2) by adding at the end the following new 21


paragraph: 22


‘‘(2) Members and employees of the Commission shall 23


be subject to limitations on ex parte communications, as 24


provided in the regulations promulgated by the Commis-25
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sion regarding such communications which are in effect 1


on the date of the enactment of this paragraph.’’. 2


SEC. 6008. CLARIFYING AUTHORITY OF FEC ATTORNEYS TO 3


REPRESENT FEC IN SUPREME COURT. 4


(a) CLARIFYING AUTHORITY.—Section 306(f)(4) of 5


the Federal Election Campaign Act of 1971 (52 U.S.C. 6


30106(f)(4)) is amended by striking ‘‘any action instituted 7


under this Act, either (A) by attorneys’’ and inserting 8


‘‘any action instituted under this Act, including an action 9


before the Supreme Court of the United States, either (A) 10


by the General Counsel of the Commission and other at-11


torneys’’. 12


(b) EFFECTIVE DATE.—The amendment made by 13


paragraph (1) shall apply with respect to actions insti-14


tuted before, on, or after the date of the enactment of 15


this Act. 16


SEC. 6009. REQUIRING FORMS TO PERMIT USE OF ACCENT 17


MARKS. 18


(a) REQUIREMENT.—Section 311(a)(1) of the Fed-19


eral Election Campaign Act of 1971 (52 U.S.C. 20


30111(a)(1)) is amended by striking the semicolon at the 21


end and inserting the following: ‘‘, and shall ensure that 22


all such forms (including forms in an electronic format) 23


permit the person using the form to include an accent 24


mark as part of the person’s identification;’’. 25
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(b) EFFECTIVE DATE.—The amendment made by 1


subsection (a) shall take effect upon the expiration of the 2


90-day period which begins on the date of the enactment 3


of this Act. 4


SEC. 6010. EXTENSION OF STATUTE OF LIMITATIONS FOR 5


OFFENSES UNDER FEDERAL ELECTION CAM-6


PAIGN ACT OF 1971. 7


(a) CIVIL OFFENSES.—Section 309(a) of the Federal 8


Election Campaign Act of 1971 (52 U.S.C. 30109(a)) is 9


amended by inserting after paragraph (9) the following 10


new paragraph: 11


‘‘(10) No person shall be subject to a civil penalty 12


under this subsection with respect to a violation of this 13


Act unless a complaint is filed with the Commission with 14


respect to the violation under paragraph (1), or the Com-15


mission responds to information with respect to the viola-16


tion which is ascertained in the normal course of carrying 17


out its supervisory responsibilities under paragraph (2), 18


not later than 15 years after the date on which the viola-19


tion occurred.’’. 20


(b) CRIMINAL OFFENSES.—Section 406(a) of such 21


Act (52 U.S.C. 30145(a)) is amended by striking ‘‘5 22


years’’ and inserting ‘‘10 years’’. 23







751 


•HR 1 EH


(c) EFFECTIVE DATE.—The amendments made by 1


this section shall apply with respect to violations occurring 2


on or after the date of the enactment of this Act. 3


SEC. 6011. EFFECTIVE DATE; TRANSITION. 4


(a) IN GENERAL.—Except as otherwise provided, the 5


amendments made by this subtitle shall apply beginning 6


January 1, 2022. 7


(b) TRANSITION.— 8


(1) TERMINATION OF SERVICE OF CURRENT 9


MEMBERS.—Notwithstanding any provision of the 10


Federal Election Campaign Act of 1971, the term of 11


any individual serving as a member of the Federal 12


Election Commission as of December 31, 2021, shall 13


expire on that date. 14


(2) NO EFFECT ON EXISTING CASES OR PRO-15


CEEDINGS.—Nothing in this subtitle or in any 16


amendment made by this subtitle shall affect any of 17


the powers exercised by the Federal Election Com-18


mission prior to December 31, 2021, including any 19


investigation initiated by the Commission prior to 20


such date or any proceeding (including any enforce-21


ment action) pending as of such date. 22
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Subtitle B—Stopping Super PAC- 1


Candidate Coordination 2


SEC. 6101. SHORT TITLE. 3


This subtitle may be cited as the ‘‘Stop Super PAC- 4


Candidate Coordination Act’’. 5


SEC. 6102. CLARIFICATION OF TREATMENT OF COORDI-6


NATED EXPENDITURES AS CONTRIBUTIONS 7


TO CANDIDATES. 8


(a) TREATMENT AS CONTRIBUTION TO CAN-9


DIDATE.—Section 301(8)(A) of the Federal Election Cam-10


paign Act of 1971 (52 U.S.C. 30101(8)(A)) is amended— 11


(1) by striking ‘‘or’’ at the end of clause (i); 12


(2) by striking the period at the end of clause 13


(ii) and inserting ‘‘; or’’; and 14


(3) by adding at the end the following new 15


clause: 16


‘‘(iii) any payment made by any person 17


(other than a candidate, an authorized com-18


mittee of a candidate, or a political committee 19


of a political party) for a coordinated expendi-20


ture (as such term is defined in section 326) 21


which is not otherwise treated as a contribution 22


under clause (i) or clause (ii).’’. 23


(b) DEFINITIONS.—Title III of such Act (52 U.S.C. 24


30101 et seq.), as amended by section 4421 and section 25
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4802(a), is amended by adding at the end the following 1


new section: 2


‘‘SEC. 327. PAYMENTS FOR COORDINATED EXPENDITURES. 3


‘‘(a) COORDINATED EXPENDITURES.— 4


‘‘(1) IN GENERAL.—For purposes of section 5


301(8)(A)(iii), the term ‘coordinated expenditure’ 6


means— 7


‘‘(A) any expenditure, or any payment for 8


a covered communication described in sub-9


section (d), which is made in cooperation, con-10


sultation, or concert with, or at the request or 11


suggestion of, a candidate, an authorized com-12


mittee of a candidate, a political committee of 13


a political party, or agents of the candidate or 14


committee, as defined in subsection (b); or 15


‘‘(B) any payment for any communication 16


which republishes, disseminates, or distributes, 17


in whole or in part, any video or broadcast or 18


any written, graphic, or other form of campaign 19


material prepared by the candidate or com-20


mittee or by agents of the candidate or com-21


mittee (including any excerpt or use of any 22


video from any such broadcast or written, 23


graphic, or other form of campaign material). 24
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‘‘(2) EXCEPTION FOR PAYMENTS FOR CERTAIN 1


COMMUNICATIONS.—A payment for a communication 2


(including a covered communication described in 3


subsection (d)) shall not be treated as a coordinated 4


expenditure under this subsection if— 5


‘‘(A) the communication appears in a news 6


story, commentary, or editorial distributed 7


through the facilities of any broadcasting sta-8


tion, newspaper, magazine, or other periodical 9


publication, unless such facilities are owned or 10


controlled by any political party, political com-11


mittee, or candidate; or 12


‘‘(B) the communication constitutes a can-13


didate debate or forum conducted pursuant to 14


regulations adopted by the Commission pursu-15


ant to section 304(f)(3)(B)(iii), or which solely 16


promotes such a debate or forum and is made 17


by or on behalf of the person sponsoring the de-18


bate or forum. 19


‘‘(b) COORDINATION DESCRIBED.— 20


‘‘(1) IN GENERAL.—For purposes of this sec-21


tion, a payment is made ‘in cooperation, consulta-22


tion, or concert with, or at the request or suggestion 23


of,’ a candidate, an authorized committee of a can-24


didate, a political committee of a political party, or 25
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agents of the candidate or committee, if the pay-1


ment, or any communication for which the payment 2


is made, is not made entirely independently of the 3


candidate, committee, or agents. For purposes of the 4


previous sentence, a payment or communication not 5


made entirely independently of the candidate or 6


committee includes any payment or communication 7


made pursuant to any general or particular under-8


standing with, or pursuant to any communication 9


with, the candidate, committee, or agents about the 10


payment or communication. 11


‘‘(2) NO FINDING OF COORDINATION BASED 12


SOLELY ON SHARING OF INFORMATION REGARDING 13


LEGISLATIVE OR POLICY POSITION.—For purposes 14


of this section, a payment shall not be considered to 15


be made by a person in cooperation, consultation, or 16


concert with, or at the request or suggestion of, a 17


candidate or committee, solely on the grounds that 18


the person or the person’s agent engaged in discus-19


sions with the candidate or committee, or with any 20


agent of the candidate or committee, regarding that 21


person’s position on a legislative or policy matter 22


(including urging the candidate or committee to 23


adopt that person’s position), so long as there is no 24


communication between the person and the can-25
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didate or committee, or any agent of the candidate 1


or committee, regarding the candidate’s or commit-2


tee’s campaign advertising, message, strategy, pol-3


icy, polling, allocation of resources, fundraising, or 4


other campaign activities. 5


‘‘(3) NO EFFECT ON PARTY COORDINATION 6


STANDARD.—Nothing in this section shall be con-7


strued to affect the determination of coordination 8


between a candidate and a political committee of a 9


political party for purposes of section 315(d). 10


‘‘(4) NO SAFE HARBOR FOR USE OF FIRE-11


WALL.—A person shall be determined to have made 12


a payment in cooperation, consultation, or concert 13


with, or at the request or suggestion of, a candidate 14


or committee, in accordance with this section with-15


out regard to whether or not the person established 16


and used a firewall or similar procedures to restrict 17


the sharing of information between individuals who 18


are employed by or who are serving as agents for the 19


person making the payment. 20


‘‘(c) PAYMENTS BY COORDINATED SPENDERS FOR 21


COVERED COMMUNICATIONS.— 22


‘‘(1) PAYMENTS MADE IN COOPERATION, CON-23


SULTATION, OR CONCERT WITH CANDIDATES.—For 24


purposes of subsection (a)(1)(A), if the person who 25
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makes a payment for a covered communication, as 1


defined in subsection (d), is a coordinated spender 2


under paragraph (2) with respect to the candidate 3


as described in subsection (d)(1), the payment for 4


the covered communication is made in cooperation, 5


consultation, or concert with the candidate. 6


‘‘(2) COORDINATED SPENDER DEFINED.—For 7


purposes of this subsection, the term ‘coordinated 8


spender’ means, with respect to a candidate or an 9


authorized committee of a candidate, a person (other 10


than a political committee of a political party) for 11


which any of the following applies: 12


‘‘(A) During the 4-year period ending on 13


the date on which the person makes the pay-14


ment, the person was directly or indirectly 15


formed or established by or at the request or 16


suggestion of, or with the encouragement of, 17


the candidate (including an individual who later 18


becomes a candidate) or committee or agents of 19


the candidate or committee, including with the 20


approval of the candidate or committee or 21


agents of the candidate or committee. 22


‘‘(B) The candidate or committee or any 23


agent of the candidate or committee solicits 24


funds, appears at a fundraising event, or en-25
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gages in other fundraising activity on the per-1


son’s behalf during the election cycle involved, 2


including by providing the person with names of 3


potential donors or other lists to be used by the 4


person in engaging in fundraising activity, re-5


gardless of whether the person pays fair market 6


value for the names or lists provided. For pur-7


poses of this subparagraph, the term ‘election 8


cycle’ means, with respect to an election for 9


Federal office, the period beginning on the day 10


after the date of the most recent general elec-11


tion for that office (or, if the general election 12


resulted in a runoff election, the date of the 13


runoff election) and ending on the date of the 14


next general election for that office (or, if the 15


general election resulted in a runoff election, 16


the date of the runoff election). 17


‘‘(C) The person is established, directed, or 18


managed by the candidate or committee or by 19


any person who, during the 4-year period end-20


ing on the date on which the person makes the 21


payment, has been employed or retained as a 22


political, campaign media, or fundraising ad-23


viser or consultant for the candidate or com-24


mittee or for any other entity directly or indi-25
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rectly controlled by the candidate or committee, 1


or has held a formal position with the candidate 2


or committee (including a position as an em-3


ployee of the office of the candidate at any time 4


the candidate held any Federal, State, or local 5


public office during the 4-year period). 6


‘‘(D) The person has retained the profes-7


sional services of any person who, during the 2- 8


year period ending on the date on which the 9


person makes the payment, has provided or is 10


providing professional services relating to the 11


campaign to the candidate or committee, with-12


out regard to whether the person providing the 13


professional services used a firewall. For pur-14


poses of this subparagraph, the term ‘profes-15


sional services’ includes any services in support 16


of the candidate’s or committee’s campaign ac-17


tivities, including advertising, message, strat-18


egy, policy, polling, allocation of resources, 19


fundraising, and campaign operations, but does 20


not include accounting or legal services. 21


‘‘(E) The person is established, directed, or 22


managed by a member of the immediate family 23


of the candidate, or the person or any officer or 24


agent of the person has had more than inci-25
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dental discussions about the candidate’s cam-1


paign with a member of the immediate family 2


of the candidate. For purposes of this subpara-3


graph, the term ‘immediate family’ has the 4


meaning given such term in section 9004(e) of 5


the Internal Revenue Code of 1986. 6


‘‘(d) COVERED COMMUNICATION DEFINED.— 7


‘‘(1) IN GENERAL.—For purposes of this sec-8


tion, the term ‘covered communication’ means, with 9


respect to a candidate or an authorized committee of 10


a candidate, a public communication (as defined in 11


section 301(22)) which— 12


‘‘(A) expressly advocates the election of the 13


candidate or the defeat of an opponent of the 14


candidate (or contains the functional equivalent 15


of express advocacy); 16


‘‘(B) promotes or supports the election of 17


the candidate, or attacks or opposes the election 18


of an opponent of the candidate (regardless of 19


whether the communication expressly advocates 20


the election or defeat of a candidate or contains 21


the functional equivalent of express advocacy); 22


or 23


‘‘(C) refers to the candidate or an oppo-24


nent of the candidate but is not described in 25
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subparagraph (A) or subparagraph (B), but 1


only if the communication is disseminated dur-2


ing the applicable election period. 3


‘‘(2) APPLICABLE ELECTION PERIOD.—In para-4


graph (1)(C), the ‘applicable election period’ with re-5


spect to a communication means— 6


‘‘(A) in the case of a communication which 7


refers to a candidate in a general, special, or 8


runoff election, the 120-day period which ends 9


on the date of the election; or 10


‘‘(B) in the case of a communication which 11


refers to a candidate in a primary or preference 12


election, or convention or caucus of a political 13


party that has authority to nominate a can-14


didate, the 60-day period which ends on the 15


date of the election or convention or caucus. 16


‘‘(3) SPECIAL RULES FOR COMMUNICATIONS IN-17


VOLVING CONGRESSIONAL CANDIDATES.—For pur-18


poses of this subsection, a public communication 19


shall not be considered to be a covered communica-20


tion with respect to a candidate for election for an 21


office other than the office of President or Vice 22


President unless it is publicly disseminated or dis-23


tributed in the jurisdiction of the office the can-24


didate is seeking. 25
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‘‘(e) PENALTY.— 1


‘‘(1) DETERMINATION OF AMOUNT.—Any per-2


son who knowingly and willfully commits a violation 3


of this Act by making a contribution which consists 4


of a payment for a coordinated expenditure shall be 5


fined an amount equal to the greater of— 6


‘‘(A) in the case of a person who makes a 7


contribution which consists of a payment for a 8


coordinated expenditure in an amount exceeding 9


the applicable contribution limit under this Act, 10


300 percent of the amount by which the 11


amount of the payment made by the person ex-12


ceeds such applicable contribution limit; or 13


‘‘(B) in the case of a person who is prohib-14


ited under this Act from making a contribution 15


in any amount, 300 percent of the amount of 16


the payment made by the person for the coordi-17


nated expenditure. 18


‘‘(2) JOINT AND SEVERAL LIABILITY.—Any di-19


rector, manager, or officer of a person who is subject 20


to a penalty under paragraph (1) shall be jointly and 21


severally liable for any amount of such penalty that 22


is not paid by the person prior to the expiration of 23


the 1-year period which begins on the date the Com-24


mission imposes the penalty or the 1-year period 25
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which begins on the date of the final judgment fol-1


lowing any judicial review of the Commission’s ac-2


tion, whichever is later.’’. 3


(c) EFFECTIVE DATE.— 4


(1) REPEAL OF EXISTING REGULATIONS ON CO-5


ORDINATION.—Effective upon the expiration of the 6


90-day period which begins on the date of the enact-7


ment of this Act— 8


(A) the regulations on coordinated commu-9


nications adopted by the Federal Election Com-10


mission which are in effect on the date of the 11


enactment of this Act (as set forth in 11 CFR 12


Part 109, Subpart C, under the heading ‘‘Co-13


ordination’’) are repealed; and 14


(B) the Federal Election Commission shall 15


promulgate new regulations on coordinated 16


communications which reflect the amendments 17


made by this Act. 18


(2) EFFECTIVE DATE.—The amendments made 19


by this section shall apply with respect to payments 20


made on or after the expiration of the 120-day pe-21


riod which begins on the date of the enactment of 22


this Act, without regard to whether or not the Fed-23


eral Election Commission has promulgated regula-24
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tions in accordance with paragraph (1)(B) as of the 1


expiration of such period. 2


SEC. 6103. CLARIFICATION OF BAN ON FUNDRAISING FOR 3


SUPER PACS BY FEDERAL CANDIDATES AND 4


OFFICEHOLDERS. 5


(a) IN GENERAL.—Section 323(e)(1) of the Federal 6


Election Campaign Act of 1971 (52 U.S.C. 30125(e)(1)) 7


is amended— 8


(1) by striking ‘‘or’’ at the end of subparagraph 9


(A); 10


(2) by striking the period at the end of sub-11


paragraph (B) and inserting ‘‘; or’’; and 12


(3) by adding at the end the following new sub-13


paragraph: 14


‘‘(C) solicit, receive, direct, or transfer 15


funds to or on behalf of any political committee 16


which accepts donations or contributions that 17


do not comply with the limitations, prohibitions, 18


and reporting requirements of this Act (or to or 19


on behalf of any account of a political com-20


mittee which is established for the purpose of 21


accepting such donations or contributions), or 22


to or on behalf of any political organization 23


under section 527 of the Internal Revenue Code 24


of 1986 which accepts such donations or con-25
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tributions (other than a committee of a State or 1


local political party or a candidate for election 2


for State or local office).’’. 3


(b) EFFECTIVE DATE.—The amendment made by 4


subsection (a) shall apply with respect to elections occur-5


ring after January 1, 2022. 6


Subtitle C—Disposal of 7


Contributions or Donations 8


SEC. 6201. TIMEFRAME FOR AND PRIORITIZATION OF DIS-9


POSAL OF CONTRIBUTIONS OR DONATIONS. 10


Section 313 of the Federal Election Campaign Act 11


of 1971 (52 U.S.C. 30114), as amended by section 5113 12


and section 5302, is amended— 13


(1) by redesignating subsections (c), (d), and 14


(e) as subsections (d), (e), and (f), respectively; and 15


(2) by inserting after subsection (b) the fol-16


lowing new subsection: 17


‘‘(c) DISPOSAL.— 18


‘‘(1) TIMEFRAME.—Contributions or donations 19


described in subsection (a) may only be used— 20


‘‘(A) in the case of an individual who is 21


not a candidate with respect to an election for 22


any Federal office for a 6-year period beginning 23


on the day after the date of the most recent 24


such election in which the individual was a can-25
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didate for any such office, during such 6-year 1


period; 2


‘‘(B) in the case of an individual who be-3


comes a registered lobbyist under the Lobbying 4


Disclosure Act of 1995, before the date on 5


which such individual becomes such a registered 6


lobbyist; or 7


‘‘(C) in the case of an individual who be-8


comes an agent of a foreign principal that 9


would require registration under section 2 of 10


the Foreign Agents Registration Act of 1938, 11


as amended (22 U.S.C. 612), before the date on 12


which such individual becomes such an agent of 13


a foreign principal. 14


‘‘(2) MEANS OF DISPOSAL; PRIORITIZATION.— 15


Beginning on the date the 6-year period described in 16


subparagraph (A) of paragraph (1) ends (or, in the 17


case of an individual described in subparagraph (B) 18


of such paragraph, the date on which the individual 19


becomes a registered lobbyist under the Lobbying 20


Disclosure Act of 1995, or, in the case of an indi-21


vidual described in subparagraph (C) of such para-22


graph, the date on which the individual becomes a 23


registered agent of a foreign principal under the 24


Foreign Agents Registration Act of 1938, as amend-25
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ed), contributions or donations that remain available 1


to an individual described in such paragraph shall be 2


disposed of, not later than 30 days after such date, 3


as follows: 4


‘‘(A) First, to pay any debts or obligations 5


owed in connection with the campaign for elec-6


tion for Federal office of the individual. 7


‘‘(B) Second, to the extent such contribu-8


tion or donations remain available after the ap-9


plication of subparagraph (A), through any of 10


the following means of disposal (or a combina-11


tion thereof), in any order the individual con-12


siders appropriate: 13


‘‘(i) Returning such contributions or 14


donations to the individuals, entities, or 15


both, who made such contributions or do-16


nations. 17


‘‘(ii) Making contributions to an orga-18


nization described in section 170(c) of the 19


Internal Revenue Code of 1986. 20


‘‘(iii) Making transfers to a national, 21


State, or local committee of a political 22


party.’’. 23







768 


•HR 1 EH


SEC. 6202. 1-YEAR TRANSITION PERIOD FOR CERTAIN INDI-1


VIDUALS. 2


(a) IN GENERAL.—In the case of an individual de-3


scribed in subsection (b), any contributions or donations 4


remaining available to the individual shall be disposed of— 5


(1) not later than 1 year after the date of the 6


enactment of this section; and 7


(2) in accordance with the prioritization speci-8


fied in subparagraphs (A) through (D) of subsection 9


(c)(2) of section 313 of the Federal Election Cam-10


paign Act of 1971 (52 U.S.C. 30114), as amended 11


by section 6201. 12


(b) INDIVIDUALS DESCRIBED.—An individual de-13


scribed in this subsection is an individual who, as of the 14


date of the enactment of this section— 15


(1)(A) is not a candidate with respect to an 16


election for any Federal office for a period of not 17


less than 6 years beginning on the day after the date 18


of the most recent such election in which the indi-19


vidual was a candidate for any such office; or 20


(B) is an individual who becomes a registered 21


lobbyist under the Lobbying Disclosure Act of 1995; 22


and 23


(2) would be in violation of subsection (c) of 24


section 313 of the Federal Election Campaign Act of 25
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1971 (52 U.S.C. 30114), as amended by section 1


6201. 2


Subtitle D—Recommendations to 3


Ensure Filing of Reports Before 4


Date of Election 5


SEC. 6301. RECOMMENDATIONS TO ENSURE FILING OF RE-6


PORTS BEFORE DATE OF ELECTION. 7


Not later than 180 days after the date of the enact-8


ment of this Act, the Federal Election Commission shall 9


submit a report to Congress providing recommendations, 10


including recommendations for changes to existing law, on 11


how to ensure that each political committee under the 12


Federal Election Campaign Act of 1971, including a com-13


mittee which accepts donations or contributions that do 14


not comply with the limitations, prohibitions, and report-15


ing requirements of such Act, will file a report under sec-16


tion 304 of such Act prior to the date of the election for 17


which the committee receives contributions or makes dis-18


bursements, without regard to the date on which the com-19


mittee first registered under such Act, and shall include 20


specific recommendations to ensure that such committees 21


will not delay until after the date of the election the re-22


porting of the identification of persons making contribu-23


tions that will be used to repay debt incurred by the com-24


mittee. 25
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Subtitle E—Severability 1


SEC. 6401. SEVERABILITY. 2


If any provision of this title or amendment made by 3


this title, or the application of a provision or amendment 4


to any person or circumstance, is held to be unconstitu-5


tional, the remainder of this title and amendments made 6


by this title, and the application of the provisions and 7


amendment to any person or circumstance, shall not be 8


affected by the holding. 9


DIVISION C—ETHICS 10


TITLE VII—ETHICAL STANDARDS 11


Subtitle A—Supreme Court Ethics 


Sec. 7001. Code of conduct for Federal judges. 


Subtitle B—Foreign Agents Registration 


Sec. 7101. Establishment of FARA investigation and enforcement unit within 
Department of Justice. 


Sec. 7102. Authority to impose civil money penalties. 
Sec. 7103. Disclosure of transactions involving things of financial value con-


ferred on officeholders. 
Sec. 7104. Ensuring online access to registration statements. 
Sec. 7105. Disclaimer requirements for materials posted on online platforms by 


agents of foreign principals on behalf of clients. 
Sec. 7106. Clarification of treatment of individuals who engage with the United 


States in political activities for a foreign principal in any place 
as agents of foreign principals. 


Sec. 7107. Analysis and report on challenges to enforcement of Foreign Agents 
Registration Act of 1938. 


Subtitle C—Lobbying Disclosure Reform 


Sec. 7201. Expanding scope of individuals and activities subject to require-
ments of Lobbying Disclosure Act of 1995. 


Sec. 7202. Prohibiting receipt of compensation for lobbying activities on behalf 
of foreign countries violating human rights. 


Sec. 7203. Requiring lobbyists to disclose status as lobbyists upon making any 
lobbying contacts. 


Subtitle D—Recusal of Presidential Appointees 


Sec. 7301. Recusal of appointees. 
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Subtitle E—Clearinghouse on Lobbying Information 


Sec. 7401. Establishment of clearinghouse. 


Subtitle F—Severability 


Sec. 7501. Severability. 


Subtitle A—Supreme Court Ethics 1


SEC. 7001. CODE OF CONDUCT FOR FEDERAL JUDGES. 2


(a) IN GENERAL.—Chapter 57 of title 28, United 3


States Code, is amended by adding at the end the fol-4


lowing: 5


‘‘§ 964. Code of conduct 6


‘‘Not later than one year after the date of the enact-7


ment of this section, the Judicial Conference shall issue 8


a code of conduct, which applies to each justice and judge 9


of the United States, except that the code of conduct may 10


include provisions that are applicable only to certain cat-11


egories of judges or justices.’’. 12


(b) CLERICAL AMENDMENT.—The table of sections 13


for chapter 57 of title 28, United States Code, is amended 14


by adding after the item related to section 963 the fol-15


lowing: 16


‘‘964. Code of conduct.’’. 
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Subtitle B—Foreign Agents 1


Registration 2


SEC. 7101. ESTABLISHMENT OF FARA INVESTIGATION AND 3


ENFORCEMENT UNIT WITHIN DEPARTMENT 4


OF JUSTICE. 5


Section 8 of the Foreign Agents Registration Act of 6


1938, as amended (22 U.S.C. 618) is amended by adding 7


at the end the following new subsection: 8


‘‘(i) DEDICATED ENFORCEMENT UNIT.— 9


‘‘(1) ESTABLISHMENT.—Not later than 180 10


days after the date of enactment of this subsection, 11


the Attorney General shall establish a unit within 12


the counterespionage section of the National Secu-13


rity Division of the Department of Justice with re-14


sponsibility for the enforcement of this Act. 15


‘‘(2) POWERS.—The unit established under this 16


subsection is authorized to— 17


‘‘(A) take appropriate legal action against 18


individuals suspected of violating this Act; and 19


‘‘(B) coordinate any such legal action with 20


the United States Attorney for the relevant ju-21


risdiction. 22


‘‘(3) CONSULTATION.—In operating the unit es-23


tablished under this subsection, the Attorney Gen-24


eral shall, as appropriate, consult with the Director 25
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of National Intelligence, the Secretary of Homeland 1


Security, and the Secretary of State. 2


‘‘(4) AUTHORIZATION OF APPROPRIATIONS.— 3


There are authorized to be appropriated to carry out 4


the activities of the unit established under this sub-5


section $10,000,000 for fiscal year 2021 and each 6


succeeding fiscal year.’’. 7


SEC. 7102. AUTHORITY TO IMPOSE CIVIL MONEY PEN-8


ALTIES. 9


(a) ESTABLISHING AUTHORITY.—Section 8 of the 10


Foreign Agents Registration Act of 1938, as amended (22 11


U.S.C. 618) is amended by inserting after subsection (c) 12


the following new subsection: 13


‘‘(d) CIVIL MONEY PENALTIES.— 14


‘‘(1) REGISTRATION STATEMENTS.—Whoever 15


fails to file timely or complete a registration state-16


ment as provided under section 2(a) shall be subject 17


to a civil money penalty of not more than $10,000 18


per violation. 19


‘‘(2) SUPPLEMENTS.—Whoever fails to file 20


timely or complete supplements as provided under 21


section 2(b) shall be subject to a civil money penalty 22


of not more than $1,000 per violation. 23


‘‘(3) OTHER VIOLATIONS.—Whoever knowingly 24


fails to— 25
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‘‘(A) remedy a defective filing within 60 1


days after notice of such defect by the Attorney 2


General; or 3


‘‘(B) comply with any other provision of 4


this Act, 5


shall upon proof of such knowing violation by a pre-6


ponderance of the evidence, be subject to a civil 7


money penalty of not more than $200,000, depend-8


ing on the extent and gravity of the violation. 9


‘‘(4) NO FINES PAID BY FOREIGN PRIN-10


CIPALS.—A civil money penalty paid under para-11


graph (1) may not be paid, directly or indirectly, by 12


a foreign principal. 13


‘‘(5) USE OF FINES.—All civil money penalties 14


collected under this subsection shall be used to de-15


fray the cost of the enforcement unit established 16


under subsection (i).’’. 17


(b) EFFECTIVE DATE.—The amendment made by 18


subsection (a) shall take effect on the date of the enact-19


ment of this Act. 20


SEC. 7103. DISCLOSURE OF TRANSACTIONS INVOLVING 21


THINGS OF FINANCIAL VALUE CONFERRED 22


ON OFFICEHOLDERS. 23


(a) REQUIRING AGENTS TO DISCLOSE KNOWN 24


TRANSACTIONS.— 25
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(1) IN GENERAL.—Section 2(a) of the Foreign 1


Agents Registration Act of 1938, as amended (22 2


U.S.C. 612(a)) is amended— 3


(A) by redesignating paragraphs (10) and 4


(11) as paragraphs (11) and (12); and 5


(B) by inserting after paragraph (9) the 6


following new paragraph: 7


‘‘(10) To the extent that the registrant has 8


knowledge of any transaction which occurred in the 9


preceding 60 days and in which the foreign principal 10


for whom the registrant is acting as an agent con-11


ferred on a Federal or State officeholder any thing 12


of financial value, including a gift, profit, salary, fa-13


vorable regulatory treatment, or any other direct or 14


indirect economic or financial benefit, a detailed 15


statement describing each such transaction.’’. 16


(2) EFFECTIVE DATE.—The amendments made 17


by paragraph (1) shall apply with respect to state-18


ments filed on or after the expiration of the 90-day 19


period which begins on the date of the enactment of 20


this Act. 21


(b) SUPPLEMENTAL DISCLOSURE FOR CURRENT 22


REGISTRANTS.—Not later than the expiration of the 90- 23


day period which begins on the date of the enactment of 24


this Act, each registrant who (prior to the expiration of 25
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such period) filed a registration statement with the Attor-1


ney General under section 2(a) of the Foreign Agents Reg-2


istration Act of 1938, as amended (22 U.S.C. 612(a)) and 3


who has knowledge of any transaction described in para-4


graph (10) of section 2(a) of such Act (as added by sub-5


section (a)(1)) which occurred at any time during which 6


the registrant was an agent of the foreign principal in-7


volved, shall file with the Attorney General a supplement 8


to such statement under oath, on a form prescribed by 9


the Attorney General, containing a detailed statement de-10


scribing each such transaction. 11


SEC. 7104. ENSURING ONLINE ACCESS TO REGISTRATION 12


STATEMENTS. 13


(a) REQUIRING STATEMENTS FILED BY REG-14


ISTRANTS TO BE IN DIGITIZED FORMAT.—Section 2(g) 15


of the Foreign Agents Registration Act of 1938, as 16


amended (22 U.S.C. 612(g)) is amended by striking ‘‘in 17


electronic form’’ and inserting ‘‘in a digitized format 18


which will enable the Attorney General to meet the re-19


quirements of section 6(d)(1) (relating to public access to 20


an electronic database of statements and updates)’’. 21


(b) REQUIREMENTS FOR ELECTRONIC DATABASE OF 22


REGISTRATION STATEMENTS AND UPDATES.—Section 23


6(d)(1) of such Act (22 U.S.C. 616(d)(1)) is amended— 24
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(1) in the matter preceding subparagraph (A), 1


by striking ‘‘to the extent technically practicable,’’; 2


and 3


(2) in subparagraph (A), by striking ‘‘includes 4


the information’’ and inserting ‘‘includes in a 5


digitized format the information’’. 6


(c) EFFECTIVE DATE.—The amendments made by 7


this section shall apply with respect to statements filed 8


on or after the expiration of the 180-day period which be-9


gins on the date of the enactment of this Act. 10


SEC. 7105. DISCLAIMER REQUIREMENTS FOR MATERIALS 11


POSTED ON ONLINE PLATFORMS BY AGENTS 12


OF FOREIGN PRINCIPALS ON BEHALF OF CLI-13


ENTS. 14


(a) METHOD AND FORM OF DISCLAIMER; PRESERVA-15


TION OF DISCLAIMERS BY CERTAIN SOCIAL MEDIA PLAT-16


FORMS.— 17


(1) REQUIREMENTS DESCRIBED.—Section 4(b) 18


of the Foreign Agents Registration Act of 1938, as 19


amended (22 U.S.C. 614(b)) is amended— 20


(A) by striking ‘‘(b) It shall be unlawful’’ 21


and inserting ‘‘(b)(1) It shall be unlawful’’; and 22


(B) by adding at the end the following new 23


paragraph: 24
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‘‘(2) In the case of informational materials for or in 1


the interests of a foreign principal which are transmitted 2


or caused to be transmitted by an agent of a foreign prin-3


cipal by posting on an online platform, the agent shall en-4


sure that the conspicuous statement required to be placed 5


in such materials under this subsection is placed directly 6


with the material posted on the platform and is not acces-7


sible only through a hyperlink or other reference to an-8


other source. 9


‘‘(3) If the Attorney General determines that the ap-10


plication of paragraph (2) to materials posted on an online 11


platform is not feasible because the length of the con-12


spicuous statement required to be placed in materials 13


under this subsection makes the inclusion of the entire 14


statement incompatible with the posting of the materials 15


on that platform, an agent may meet the requirements of 16


paragraph (2) by ensuring that an abbreviated version of 17


the statement, stating that the materials are distributed 18


by a foreign agent on behalf of a clearly identified foreign 19


principal, is placed directly with the material posted on 20


the platform. 21


‘‘(4) An online platform on which informational mate-22


rials described in paragraph (2) are posted shall ensure 23


that the conspicuous statement described in such para-24


graph (or, if applicable, the abbreviated statement de-25
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scribed in paragraph (3)) is maintained with such mate-1


rials at all times, including after the material is shared 2


in a social media post on the platform, but only if the 3


platform has 50,000,000 or more unique monthly United 4


States visitors or users for a majority of months during 5


the 12 months preceding the dissemination of the mate-6


rials.’’. 7


(2) EFFECTIVE DATE.—The amendments made 8


by paragraph (1) shall apply with respect to mate-9


rials disseminated on or after the expiration of the 10


60-day period which begins on the date of the enact-11


ment of this Act, without regard to whether or not 12


the Attorney General has promulgated regulations to 13


carry out such amendments prior to the expiration 14


of such period. 15


(b) APPLICATION OF REQUIREMENTS TO PERSONS 16


OUTSIDE THE UNITED STATES.— 17


(1) IN GENERAL.—Section 4(b)(1) of such Act 18


(22 U.S.C. 614(b)(1)), as amended by subsection 19


(a), is amended by striking ‘‘any person within the 20


United States’’ and inserting ‘‘any person’’. 21


(2) EFFECTIVE DATE.—The amendment made 22


by paragraph (1) shall apply with respect to mate-23


rials disseminated on or after the expiration of the 24


60-day period which begins on the date of the enact-25
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ment of this Act, without regard to whether or not 1


the Attorney General has promulgated regulations to 2


carry out such amendments prior to the expiration 3


of such period. 4


(c) REQUIREMENTS FOR ONLINE PLATFORMS DIS-5


SEMINATING INFORMATIONAL MATERIALS TRANSMITTED 6


BY AGENTS OF FOREIGN PRINCIPALS.— 7


(1) IN GENERAL.—Section 4 of such Act (22 8


U.S.C. 614) is amended by adding at the end the 9


following new subsection: 10


‘‘(g) If the Attorney General determines that an 11


agent of a foreign principal transmitted or caused to be 12


transmitted informational materials on an online platform 13


for or in the interests of the foreign principal and did not 14


meet the requirements of subsection (b)(2) (relating to the 15


conspicuous statement required to be placed in such mate-16


rials)— 17


‘‘(1) the Attorney General shall notify the on-18


line platform; and 19


‘‘(2) the online platform shall remove such ma-20


terials and use reasonable efforts to inform recipi-21


ents of such materials that the materials were dis-22


seminated by a foreign agent on behalf of a foreign 23


principal.’’. 24
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(2) EFFECTIVE DATE.—The amendment made 1


by paragraph (1) shall apply with respect to mate-2


rials disseminated on or after the expiration of the 3


60-day period which begins on the date of the enact-4


ment of this Act. 5


(d) DEFINITION.—Section 1 of such Act (22 U.S.C. 6


611) is amended by inserting after subsection (i) the fol-7


lowing new subsection: 8


‘‘(j) The term ‘online platform’ means any public-fac-9


ing website, web application, or digital application (includ-10


ing a social network, ad network, or search engine).’’. 11


SEC. 7106. CLARIFICATION OF TREATMENT OF INDIVID-12


UALS WHO ENGAGE WITH THE UNITED 13


STATES IN POLITICAL ACTIVITIES FOR A 14


FOREIGN PRINCIPAL IN ANY PLACE AS 15


AGENTS OF FOREIGN PRINCIPALS. 16


Section 1(c)(1)(i) of the Foreign Agents Registration 17


Act of 1938, as amended (22 U.S.C. 611(c)(1)(i)) is 18


amended by inserting after ‘‘United States’’ the following: 19


‘‘(whether within or outside of the United States)’’. 20


SEC. 7107. ANALYSIS AND REPORT ON CHALLENGES TO EN-21


FORCEMENT OF FOREIGN AGENTS REG-22


ISTRATION ACT OF 1938. 23


(a) ANALYSIS.—The Attorney General shall conduct 24


an analysis of the legal, policy, and procedural challenges 25
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to the effective enforcement of the Foreign Agents Reg-1


istration Act of 1938, as amended (22 U.S.C. 611 et seq.). 2


(b) REPORT.—Not later than 180 days after the date 3


of the enactment of this Act, the Attorney General shall 4


submit to Congress a report on the analysis conducted 5


under subsection (a), and shall include in the report such 6


recommendations, including recommendations for revi-7


sions to the Foreign Agents Registration Act of 1938, as 8


the Attorney General considers appropriate to promote the 9


effective enforcement of such Act. 10


Subtitle C—Lobbying Disclosure 11


Reform 12


SEC. 7201. EXPANDING SCOPE OF INDIVIDUALS AND AC-13


TIVITIES SUBJECT TO REQUIREMENTS OF 14


LOBBYING DISCLOSURE ACT OF 1995. 15


(a) COVERAGE OF INDIVIDUALS PROVIDING COUN-16


SELING SERVICES.— 17


(1) TREATMENT OF COUNSELING SERVICES IN 18


SUPPORT OF LOBBYING CONTACTS AS LOBBYING AC-19


TIVITY.—Section 3(7) of the Lobbying Disclosure 20


Act of 1995 (2 U.S.C. 1602(7)) is amended— 21


(A) by striking ‘‘efforts’’ and inserting 22


‘‘any efforts’’; and 23


(B) by striking ‘‘research and other back-24


ground work’’ and inserting the following: 25
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‘‘counseling in support of such preparation and 1


planning activities, research, and other back-2


ground work’’. 3


(2) TREATMENT OF LOBBYING CONTACT MADE 4


WITH SUPPORT OF COUNSELING SERVICES AS LOB-5


BYING CONTACT MADE BY INDIVIDUAL PROVIDING 6


SERVICES.—Section 3(8) of such Act (2 U.S.C. 7


1602(8)) is amended by adding at the end the fol-8


lowing new subparagraph: 9


‘‘(C) TREATMENT OF PROVIDERS OF 10


COUNSELING SERVICES.—Any individual, with 11


authority to direct or substantially influence a 12


lobbying contact or contacts made by another 13


individual, and for financial or other compensa-14


tion provides counseling services in support of 15


preparation and planning activities which are 16


treated as lobbying activities under paragraph 17


(7) for that other individual’s lobbying contact 18


or contacts and who has knowledge that the 19


specific lobbying contact or contacts were made, 20


shall be considered to have made the same lob-21


bying contact at the same time and in the same 22


manner to the covered executive branch official 23


or covered legislative branch official involved.’’. 24
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(b) REDUCTION OF PERCENTAGE EXEMPTION FOR 1


DETERMINATION OF THRESHOLD OF LOBBYING CON-2


TACTS REQUIRED FOR INDIVIDUALS TO REGISTER AS 3


LOBBYISTS.—Section 3(10) of such Act (2 U.S.C. 4


1602(10)) is amended by striking ‘‘less than 20 percent’’ 5


and inserting ‘‘less than 10 percent’’. 6


(c) EFFECTIVE DATE.—The amendments made by 7


this section shall apply with respect to lobbying contacts 8


made on or after the date of the enactment of this Act. 9


SEC. 7202. PROHIBITING RECEIPT OF COMPENSATION FOR 10


LOBBYING ACTIVITIES ON BEHALF OF FOR-11


EIGN COUNTRIES VIOLATING HUMAN 12


RIGHTS. 13


(a) PROHIBITION.—The Lobbying Disclosure Act of 14


1995 (2 U.S.C. 1601 et seq.) is amended by inserting 15


after section 5 the following new section: 16


‘‘SEC. 5A. PROHIBITING RECEIPT OF COMPENSATION FOR 17


LOBBYING ACTIVITIES ON BEHALF OF FOR-18


EIGN COUNTRIES VIOLATING HUMAN 19


RIGHTS. 20


‘‘(a) PROHIBITION.—Notwithstanding any other pro-21


vision of this Act, no person may accept financial or other 22


compensation for lobbying activity under this Act on be-23


half of a client who is a government which the President 24







785 


•HR 1 EH


has determined is a government that engages in gross vio-1


lations of human rights. 2


‘‘(b) CLARIFICATION OF TREATMENT OF DIPLO-3


MATIC OR CONSULAR OFFICERS.—Nothing in this section 4


may be construed to affect any activity of a duly accred-5


ited diplomatic or consular officer of a foreign government 6


who is so recognized by the Department of State, while 7


said officer is engaged in activities which are recognized 8


by the Department of State as being within the scope of 9


the functions of such officer.’’. 10


(b) EFFECTIVE DATE.—The amendments made by 11


this section shall apply with respect to lobbying activity 12


under the Lobbying Disclosure Act of 1995 which occurs 13


pursuant to contracts entered into on or after the date 14


of the enactment of this Act. 15


SEC. 7203. REQUIRING LOBBYISTS TO DISCLOSE STATUS AS 16


LOBBYISTS UPON MAKING ANY LOBBYING 17


CONTACTS. 18


(a) MANDATORY DISCLOSURE AT TIME OF CON-19


TACT.—Section 14 of the Lobbying Disclosure Act of 1995 20


(2 U.S.C. 1609) is amended— 21


(1) by striking subsections (a) and (b) and in-22


serting the following: 23


‘‘(a) REQUIRING IDENTIFICATION AT TIME OF LOB-24


BYING CONTACT.—Any person or entity that makes a lob-25
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bying contact with a covered legislative branch official or 1


a covered executive branch official shall, at the time of 2


the lobbying contact— 3


‘‘(1) indicate whether the person or entity is 4


registered under this chapter and identify the client 5


on whose behalf the lobbying contact is made; and 6


‘‘(2) indicate whether such client is a foreign 7


entity and identify any foreign entity required to be 8


disclosed under section 4(b)(4) that has a direct in-9


terest in the outcome of the lobbying activity.’’; and 10


(2) by redesignating subsection (c) as sub-11


section (b). 12


(b) EFFECTIVE DATE.—The amendment made by 13


subsection (a) shall apply with respect to lobbying contacts 14


made on or after the date of the enactment of this Act. 15


Subtitle D—Recusal of Presidential 16


Appointees 17


SEC. 7301. RECUSAL OF APPOINTEES. 18


Section 208 of title 18, United States Code, is 19


amended by adding at the end the following: 20


‘‘(e)(1) Any officer or employee appointed by the 21


President shall recuse himself or herself from any par-22


ticular matter involving specific parties in which a party 23


to that matter is— 24
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‘‘(A) the President who appointed the offi-1


cer or employee, which shall include any entity 2


in which the President has a substantial inter-3


est; or 4


‘‘(B) the spouse of the President who ap-5


pointed the officer or employee, which shall in-6


clude any entity in which the spouse of the 7


President has a substantial interest. 8


‘‘(2)(A) Subject to subparagraph (B), if an officer or 9


employee is recused under paragraph (1), a career ap-10


pointee in the agency of the officer or employee shall per-11


form the functions and duties of the officer or employee 12


with respect to the matter. 13


‘‘(B)(i) In this subparagraph, the term ‘Commission’ 14


means a board, commission, or other agency for which the 15


authority of the agency is vested in more than 1 member. 16


‘‘(ii) If the recusal of a member of a Commission 17


from a matter under paragraph (1) would result in there 18


not being a statutorily required quorum of members of the 19


Commission available to participate in the matter, not-20


withstanding such statute or any other provision of law, 21


the members of the Commission not recused under para-22


graph (1) may— 23


‘‘(I) consider the matter without regard to the 24


quorum requirement under such statute; 25
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‘‘(II) delegate the authorities and responsibil-1


ities of the Commission with respect to the matter 2


to a subcommittee of the Commission; or 3


‘‘(III) designate an officer or employee of the 4


Commission who was not appointed by the President 5


who appointed the member of the Commission 6


recused from the matter to exercise the authorities 7


and duties of the recused member with respect to 8


the matter. 9


‘‘(3) Any officer or employee who violates paragraph 10


(1) shall be subject to the penalties set forth in section 11


216. 12


‘‘(4) For purposes of this section, the term ‘particular 13


matter’ shall have the meaning given the term in section 14


207(i).’’. 15


Subtitle E—Clearinghouse on 16


Lobbying Information 17


SEC. 7401. ESTABLISHMENT OF CLEARINGHOUSE. 18


(a) ESTABLISHMENT.—The Attorney General shall 19


establish and operate within the Department of Justice 20


a clearinghouse through which members of the public may 21


obtain copies (including in electronic form) of registration 22


statements filed under the Lobbying Disclosure Act of 23


1995 (2 U.S.C. 1601 et seq.) and the Foreign Agents Reg-24


istration Act of 1938, as amended (22 U.S.C. 611 et seq.). 25
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(b) FORMAT.—The Attorney General shall ensure 1


that the information in the clearinghouse established 2


under this Act is maintained in a searchable and sortable 3


format. 4


(c) AGREEMENTS WITH CLERK OF HOUSE AND SEC-5


RETARY OF THE SENATE.—The Attorney General shall 6


enter into such agreements with the Clerk of the House 7


of Representatives and the Secretary of the Senate as may 8


be necessary for the Attorney General to obtain registra-9


tion statements filed with the Clerk and the Secretary 10


under the Lobbying Disclosure Act of 1995 for inclusion 11


in the clearinghouse. 12


Subtitle F—Severability 13


SEC. 7501. SEVERABILITY. 14


If any provision of this title or amendment made by 15


this title, or the application of a provision or amendment 16


to any person or circumstance, is held to be unconstitu-17


tional, the remainder of this title and amendments made 18


by this title, and the application of the provisions and 19


amendment to any person or circumstance, shall not be 20


affected by the holding. 21
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TITLE VIII—ETHICS REFORMS 1


FOR THE PRESIDENT, VICE 2


PRESIDENT, AND FEDERAL 3


OFFICERS AND EMPLOYEES 4


Subtitle A—Executive Branch Conflict of Interest 


Sec. 8001. Short title. 
Sec. 8002. Restrictions on private sector payment for government service. 
Sec. 8003. Requirements relating to slowing the revolving door. 
Sec. 8004. Prohibition of procurement officers accepting employment from gov-


ernment contractors. 
Sec. 8005. Revolving door restrictions on employees moving into the private 


sector. 
Sec. 8006. Guidance on unpaid employees. 
Sec. 8007. Limitation on use of Federal funds and contracting at businesses 


owned by certain Government officers and employees. 


Subtitle B—Presidential Conflicts of Interest 


Sec. 8011. Short title. 
Sec. 8012. Divestiture of personal financial interests of the President and Vice 


President that pose a potential conflict of interest. 
Sec. 8013. Initial financial disclosure. 
Sec. 8014. Contracts by the President or Vice President. 
Sec. 8015. Legal defense funds. 


Subtitle C—White House Ethics Transparency 


Sec. 8021. Short title. 
Sec. 8022. Procedure for waivers and authorizations relating to ethics require-


ments. 


Subtitle D—Executive Branch Ethics Enforcement 


Sec. 8031. Short title. 
Sec. 8032. Reauthorization of the Office of Government Ethics. 
Sec. 8033. Tenure of the Director of the Office of Government Ethics. 
Sec. 8034. Duties of Director of the Office of Government Ethics. 
Sec. 8035. Agency ethics officials training and duties. 
Sec. 8036. Prohibition on use of funds for certain Federal employee travel in 


contravention of certain regulations. 
Sec. 8037. Reports on cost of Presidential travel. 
Sec. 8038. Reports on cost of senior Federal official travel. 


Subtitle E—Conflicts From Political Fundraising 


Sec. 8041. Short title. 
Sec. 8042. Disclosure of certain types of contributions. 


Subtitle F—Transition Team Ethics 


Sec. 8051. Short title. 
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Sec. 8052. Presidential transition ethics programs. 


Subtitle G—Ethics Pledge For Senior Executive Branch Employees 


Sec. 8061. Short title. 
Sec. 8062. Ethics pledge requirement for senior executive branch employees. 


Subtitle H—Travel on Private Aircraft by Senior Political Appointees 


Sec. 8071. Short title. 
Sec. 8072. Prohibition on use of funds for travel on private aircraft. 


Subtitle I—Severability 


Sec. 8081. Severability. 


Subtitle A—Executive Branch 1


Conflict of Interest 2


SEC. 8001. SHORT TITLE. 3


This subtitle may be cited as the ‘‘Executive Branch 4


Conflict of Interest Act’’. 5


SEC. 8002. RESTRICTIONS ON PRIVATE SECTOR PAYMENT 6


FOR GOVERNMENT SERVICE. 7


Section 209 of title 18, United States Code, is 8


amended— 9


(1) in subsection (a); 10


(A) by striking ‘‘any salary’’ and inserting 11


‘‘any salary (including a bonus)’’; and 12


(B) by striking ‘‘as compensation for his 13


services’’ and inserting ‘‘at any time, as com-14


pensation for serving’’; and 15


(2) in subsection (b)— 16


(A) by inserting ‘‘(1)’’ after ‘‘(b)’’; and 17


(B) by adding at the end the following: 18
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‘‘(2) For purposes of paragraph (1), a pension, 1


retirement, group life, health or accident insurance, 2


profit-sharing, stock bonus, or other employee wel-3


fare or benefit plan that makes payment of any por-4


tion of compensation contingent on accepting a posi-5


tion in the United States Government shall not be 6


considered bona fide.’’. 7


SEC. 8003. REQUIREMENTS RELATING TO SLOWING THE RE-8


VOLVING DOOR. 9


(a) IN GENERAL.—The Ethics in Government Act of 10


1978 (5 U.S.C. App.) is amended by adding at the end 11


the following: 12


‘‘TITLE VI—ENHANCED RE-13


QUIREMENTS FOR CERTAIN 14


EMPLOYEES 15


‘‘§ 601. Definitions 16


‘‘In this title: 17


‘‘(1) COVERED AGENCY.—The term ‘covered 18


agency’— 19


‘‘(A) means an Executive agency, as de-20


fined in section 105 of title 5, United States 21


Code, the Postal Service and the Postal Rate 22


Commission, but does not include the Govern-23


ment Accountability Office or the Government 24


of the District of Columbia; and 25
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‘‘(B) shall include the Executive Office of 1


the President. 2


‘‘(2) COVERED EMPLOYEE.—The term ‘covered 3


employee’ means an officer or employee referred to 4


in paragraph (2) of section 207(c) or paragraph (1) 5


of section 207(d) of title 18, United States Code. 6


‘‘(3) DIRECTOR.—The term ‘Director’ means 7


the Director of the Office of Government Ethics. 8


‘‘(4) EXECUTIVE BRANCH.—The term ‘execu-9


tive branch’ has the meaning given that term in sec-10


tion 109. 11


‘‘(5) FORMER CLIENT.—The term ‘former cli-12


ent’— 13


‘‘(A) means a person for whom a covered 14


employee served personally as an agent, attor-15


ney, or consultant during the 2-year period end-16


ing on the date before the date on which the 17


covered employee begins service in the Federal 18


Government; and 19


‘‘(B) does not include any agency or in-20


strumentality of the Federal Government. 21


‘‘(6) FORMER EMPLOYER.—The term ‘former 22


employer’— 23


‘‘(A) means a person for whom a covered 24


employee served as an employee, officer, direc-25
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tor, trustee, agent, attorney, consultant, or con-1


tractor during the 2-year period ending on the 2


date before the date on which the covered em-3


ployee begins service in the Federal Govern-4


ment; and 5


‘‘(B) does not include— 6


‘‘(i) an entity in the Federal Govern-7


ment, including an executive branch agen-8


cy; 9


‘‘(ii) a State or local government; 10


‘‘(iii) the District of Columbia; 11


‘‘(iv) an Indian tribe, as defined in 12


section 4 of the Indian Self-Determination 13


and Education Assistance Act (25 U.S.C. 14


5304); or 15


‘‘(v) the government of a territory or 16


possession of the United States. 17


‘‘(7) PARTICULAR MATTER.—The term ‘par-18


ticular matter’ has the meaning given that term in 19


section 207(i) of title 18, United States Code. 20


‘‘§ 602. Conflict of interest and eligibility standards 21


‘‘(a) IN GENERAL.—A covered employee may not 22


participate personally and substantially in a particular 23


matter in which the covered employee knows or reasonably 24
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should have known that a former employer or former cli-1


ent of the covered employee has a financial interest. 2


‘‘(b) WAIVER.— 3


‘‘(1) IN GENERAL.— 4


‘‘(A) AGENCY HEADS.—With respect to the 5


head of a covered agency who is a covered em-6


ployee, the Designated Agency Ethics Official 7


for the Executive Office of the President, in 8


consultation with the Director, may grant a 9


written waiver of the restrictions under sub-10


section (a) before the head engages in the ac-11


tion otherwise prohibited by such subsection if 12


the Designated Agency Ethics Official for the 13


Executive Office of the President determines 14


and certifies in writing that, in light of all the 15


relevant circumstances, the interest of the Fed-16


eral Government in the head’s participation 17


outweighs the concern that a reasonable person 18


may question the integrity of the agency’s pro-19


grams or operations. 20


‘‘(B) OTHER COVERED EMPLOYEES.—With 21


respect to any covered employee not covered by 22


subparagraph (A), the head of the covered 23


agency employing the covered employee, in con-24


sultation with the Director, may grant a written 25
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waiver of the restrictions under subsection (a) 1


before the covered employee engages in the ac-2


tion otherwise prohibited by such subsection if 3


the head of the covered agency determines and 4


certifies in writing that, in light of all the rel-5


evant circumstances, the interest of the Federal 6


Government in the covered employee’s partici-7


pation outweighs the concern that a reasonable 8


person may question the integrity of the agen-9


cy’s programs or operations. 10


‘‘(2) PUBLICATION.—For any waiver granted 11


under paragraph (1), the individual who granted the 12


waiver shall— 13


‘‘(A) provide a copy of the waiver to the 14


Director not more than 48 hours after the waiv-15


er is granted; and 16


‘‘(B) publish the waiver on the website of 17


the applicable agency not more than 30 cal-18


endar days after granting such waiver. 19


‘‘(3) REVIEW.—Upon receiving a written waiver 20


under paragraph (1)(A), the Director shall— 21


‘‘(A) review the waiver to determine wheth-22


er the Director has any objection to the 23


issuance of the waiver; and 24


‘‘(B) if the Director so objects— 25
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‘‘(i) provide reasons for the objection 1


in writing to the head of the agency who 2


granted the waiver not more than 15 cal-3


endar days after the waiver was granted; 4


and 5


‘‘(ii) publish the written objection on 6


the website of the Office of Government 7


Ethics not more than 30 calendar days 8


after the waiver was granted. 9


‘‘§ 603. Penalties and injunctions 10


‘‘(a) CRIMINAL PENALTIES.— 11


‘‘(1) IN GENERAL.—Any person who violates 12


section 602 shall be fined under title 18, United 13


States Code, imprisoned for not more than 1 year, 14


or both. 15


‘‘(2) WILLFUL VIOLATIONS.—Any person who 16


willfully violates section 602 shall be fined under 17


title 18, United States Code, imprisoned for not 18


more than 5 years, or both. 19


‘‘(b) CIVIL ENFORCEMENT.— 20


‘‘(1) IN GENERAL.—The Attorney General may 21


bring a civil action in an appropriate district court 22


of the United States against any person who vio-23


lates, or whom the Attorney General has reason to 24
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believe is engaging in conduct that violates, section 1


602. 2


‘‘(2) CIVIL PENALTY.— 3


‘‘(A) IN GENERAL.—If the court finds by 4


a preponderance of the evidence that a person 5


violated section 602, the court shall impose a 6


civil penalty of not more than the greater of— 7


‘‘(i) $100,000 for each violation; or 8


‘‘(ii) the amount of compensation the 9


person received or was offered for the con-10


duct constituting the violation. 11


‘‘(B) RULE OF CONSTRUCTION.—A civil 12


penalty under this subsection may be in addi-13


tion to any other criminal or civil statutory, 14


common law, or administrative remedy available 15


to the United States or any other person. 16


‘‘(3) INJUNCTIVE RELIEF.— 17


‘‘(A) IN GENERAL.—In a civil action 18


brought under paragraph (1) against a person, 19


the Attorney General may petition the court for 20


an order prohibiting the person from engaging 21


in conduct that violates section 602. 22


‘‘(B) STANDARD.—The court may issue an 23


order under subparagraph (A) if the court finds 24
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by a preponderance of the evidence that the 1


conduct of the person violates section 602. 2


‘‘(C) RULE OF CONSTRUCTION.—The filing 3


of a petition seeking injunctive relief under this 4


paragraph shall not preclude any other remedy 5


that is available by law to the United States or 6


any other person.’’. 7


SEC. 8004. PROHIBITION OF PROCUREMENT OFFICERS AC-8


CEPTING EMPLOYMENT FROM GOVERNMENT 9


CONTRACTORS. 10


(a) EXPANSION OF PROHIBITION ON ACCEPTANCE 11


BY FORMER OFFICIALS OF COMPENSATION FROM CON-12


TRACTORS.—Section 2104 of title 41, United States Code, 13


is amended— 14


(1) in subsection (a)— 15


(A) in the matter preceding paragraph 16


(1)— 17


(i) by striking ‘‘or consultant’’ and in-18


serting ‘‘attorney, consultant, subcon-19


tractor, or lobbyist’’; and 20


(ii) by striking ‘‘one year’’ and insert-21


ing ‘‘2 years’’; and 22


(B) in paragraph (3), by striking ‘‘person-23


ally made for the Federal agency’’ and inserting 24
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‘‘participated personally and substantially in’’; 1


and 2


(2) by striking subsection (b) and inserting the 3


following: 4


‘‘(b) PROHIBITION ON COMPENSATION FROM AFFILI-5


ATES AND SUBCONTRACTORS.—A former official respon-6


sible for a Government contract referred to in paragraph 7


(1), (2), or (3) of subsection (a) may not accept compensa-8


tion for 2 years after awarding the contract from any divi-9


sion, affiliate, or subcontractor of the contractor.’’. 10


(b) REQUIREMENT FOR PROCUREMENT OFFICERS 11


TO DISCLOSE JOB OFFERS MADE TO RELATIVES.—Sec-12


tion 2103(a) of title 41, United States Code, is amended 13


in the matter preceding paragraph (1) by inserting after 14


‘‘that official’’ the following: ‘‘, or for a relative (as defined 15


in section 3110 of title 5) of that official,’’. 16


(c) REQUIREMENT ON AWARD OF GOVERNMENT 17


CONTRACTS TO FORMER EMPLOYERS.— 18


(1) IN GENERAL.—Chapter 21 of division B of 19


subtitle I of title 41, United States Code, is amend-20


ed by adding at the end the following new section: 21
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‘‘§ 2108. Prohibition on involvement by certain 1


former contractor employees in procure-2


ments 3


‘‘An employee of the Federal Government may not 4


participate personally and substantially in any award of 5


a contract to, or the administration of a contract awarded 6


to, a contractor that is a former employer of the employee 7


during the 2-year period beginning on the date on which 8


the employee leaves the employment of the contractor.’’. 9


(2) TECHNICAL AND CONFORMING AMEND-10


MENT.—The table of sections for chapter 21 of title 11


41, United States Code, is amended by adding at 12


the end the following new item: 13


‘‘2108. Prohibition on involvement by certain former contractor employees 
in procurements.’’. 


(d) REGULATIONS.—The Director of the Office of 14


Government Ethics, in consultation with the Adminis-15


trator of General Services, shall promulgate regulations to 16


carry out and ensure the enforcement of chapter 21 of 17


title 41, United States Code, as amended by this section. 18


(e) MONITORING AND COMPLIANCE.—The Adminis-19


trator of General Services, in consultation with designated 20


agency ethics officials (as that term is defined in section 21


109(3) of the Ethics in Government Act of 1978 (5 U.S.C. 22


App.)), shall monitor compliance with such chapter 21 by 23


individuals and agencies. 24
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SEC. 8005. REVOLVING DOOR RESTRICTIONS ON EMPLOY-1


EES MOVING INTO THE PRIVATE SECTOR. 2


(a) IN GENERAL.—Subsection (c) of section 207 of 3


title 18, United States Code, is amended— 4


(1) in the subsection heading, by striking 5


‘‘ONE-YEAR’’ and inserting ‘‘TWO-YEAR’’; 6


(2) in paragraph (1)— 7


(A) by striking ‘‘1 year’’ in each instance 8


and inserting ‘‘2 years’’; and 9


(B) by inserting ‘‘, or conducts any lob-10


bying activity to facilitate any communication 11


to or appearance before,’’ after ‘‘any commu-12


nication to or appearance before’’; and 13


(3) in paragraph (2)(B), by striking ‘‘1-year’’ 14


and inserting ‘‘2-year’’. 15


(b) APPLICATION.—The amendments made by sub-16


section (a) shall apply to any individual covered by sub-17


section (c) of section 207 of title 18, United States Code, 18


separating from the civil service on or after the date of 19


enactment of this Act. 20


SEC. 8006. GUIDANCE ON UNPAID EMPLOYEES. 21


(a) IN GENERAL.—Not later than 120 days after the 22


date of enactment of this Act, the Director of the Office 23


of Government Ethics shall issue guidance on ethical 24


standards applicable to unpaid employees of an agency. 25


(b) DEFINITIONS.—In this section— 26
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(1) the term ‘‘agency’’ includes the Executive 1


Office of the President and the White House; and 2


(2) the term ‘‘unpaid employee’’ includes any 3


individual occupying a position at an agency and 4


who is unpaid by operation of section 3110 of title 5


5, United States Code, or any other provision of law, 6


but does not include any employee who is unpaid 7


due to a lapse in appropriations. 8


SEC. 8007. LIMITATION ON USE OF FEDERAL FUNDS AND 9


CONTRACTING AT BUSINESSES OWNED BY 10


CERTAIN GOVERNMENT OFFICERS AND EM-11


PLOYEES. 12


(a) LIMITATION ON FEDERAL FUNDS.—Beginning in 13


fiscal year 2022 and in each fiscal year thereafter, no Fed-14


eral funds may be obligated or expended for purposes of 15


procuring goods or services at any business owned or con-16


trolled by a covered individual or any family member of 17


such an individual, unless such obligation or expenditure 18


of funds is authorized under the Presidential Protection 19


Assistance Act of 1976 (Public Law 94–524). 20


(b) PROHIBITION ON CONTRACTS.—No Executive 21


agency may enter into or hold a contract with a business 22


owned or controlled by a covered individual or any family 23


member of such an individual. 24
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(c) DETERMINATION OF OWNERSHIP.—For purposes 1


of this section, a business shall be deemed to be owned 2


or controlled by a covered individual or any family member 3


of such an individual if the covered individual or member 4


of family (as the case may be)— 5


(1) is a member of the board of directors or 6


similar governing body of the business; 7


(2) directly or indirectly owns or controls more 8


than 50 percent of the voting shares of the business; 9


or 10


(3) is the beneficiary of a trust which owns or 11


controls more than 50 percent of the business and 12


can direct distributions under the terms of the trust. 13


(d) DEFINITIONS.—In this section: 14


(1) COVERED INDIVIDUAL.—The term ‘‘covered 15


individual’’ means— 16


(A) the President; 17


(B) the Vice President; 18


(C) the head of any Executive department 19


(as that term is defined in section 101 of title 20


5, United States Code); and 21


(D) any individual occupying a position 22


designated by the President as a Cabinet-level 23


position. 24
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(2) FAMILY MEMBER.—The term ‘‘family mem-1


ber’’ means an individual with any of the following 2


relationships to a covered individual: 3


(A) Spouse, and parents thereof. 4


(B) Sons and daughters, and spouses 5


thereof. 6


(C) Parents, and spouses thereof. 7


(D) Brothers and sisters, and spouses 8


thereof. 9


(E) Grandparents and grandchildren, and 10


spouses thereof. 11


(F) Domestic partner and parents thereof, 12


including domestic partners of any individual in 13


subparagraphs (A) through (E). 14


(3) EXECUTIVE AGENCY.—The term ‘‘Executive 15


agency’’ has the meaning given that term in section 16


105 of title 5, United States Code. 17


Subtitle B—Presidential Conflicts 18


of Interest 19


SEC. 8011. SHORT TITLE. 20


This subtitle may be cited as the ‘‘Presidential Con-21


flicts of Interest Act of 2021’’. 22
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SEC. 8012. DIVESTITURE OF PERSONAL FINANCIAL INTER-1


ESTS OF THE PRESIDENT AND VICE PRESI-2


DENT THAT POSE A POTENTIAL CONFLICT OF 3


INTEREST. 4


(a) IN GENERAL.—The Ethics in Government Act of 5


1978 (5 U.S.C. App.) is amended by adding after title 6


VI (as added by section 8003) the following: 7


‘‘TITLE VII—DIVESTITURE OF FI-8


NANCIAL CONFLICTS OF IN-9


TERESTS OF THE PRESIDENT 10


AND VICE PRESIDENT 11


‘‘§ 701. Divestiture of financial interests posing a con-12


flict of interest 13


‘‘(a) APPLICABILITY TO THE PRESIDENT AND VICE 14


PRESIDENT.—The President and Vice President shall, 15


within 30 days of assuming office, divest of all financial 16


interests that pose a conflict of interest because the Presi-17


dent or Vice President, the spouse, dependent child, or 18


general partner of the President or Vice President, or any 19


person or organization with whom the President or Vice 20


President is negotiating or has any arrangement con-21


cerning prospective employment, has a financial interest, 22


by— 23


‘‘(1) converting each such interest to cash or 24


other investment that meets the criteria established 25


by the Director of the Office of Government Ethics 26
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through regulation as being an interest so remote or 1


inconsequential as not to pose a conflict; or 2


‘‘(2) placing each such interest in a qualified 3


blind trust as defined in section 102(f)(3) or a diver-4


sified trust under section 102(f)(4)(B). 5


‘‘(b) DISCLOSURE EXEMPTION.—Subsection (a) shall 6


not apply if the President or Vice President complies with 7


section 102.’’. 8


(b) ADDITIONAL DISCLOSURES.—Section 102(a) of 9


the Ethics in Government Act of 1978 (5 U.S.C. App.) 10


is amended by adding at the end the following: 11


‘‘(9) With respect to any such report filed by 12


the President or Vice President, for any corporation, 13


company, firm, partnership, or other business enter-14


prise in which the President, Vice President, or the 15


spouse or dependent child of the President or Vice 16


President, has a significant financial interest— 17


‘‘(A) the name of each other person who 18


holds a significant financial interest in the firm, 19


partnership, association, corporation, or other 20


entity; 21


‘‘(B) the value, identity, and category of 22


each liability in excess of $10,000; and 23
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‘‘(C) a description of the nature and value 1


of any assets with a value of $10,000 or 2


more.’’. 3


(c) REGULATIONS.—Not later than 120 days after 4


the date of enactment of this Act, the Director of the Of-5


fice of Government Ethics shall promulgate regulations to 6


define the criteria required by section 701(a)(1) of the 7


Ethics in Government Act of 1978 (as added by subsection 8


(a)) and the term ‘‘significant financial interest’’ for pur-9


poses of section 102(a)(9) of the Ethics in Government 10


Act (as added by subsection (b)). 11


SEC. 8013. INITIAL FINANCIAL DISCLOSURE. 12


Subsection (a) of section 101 of the Ethics in Govern-13


ment Act of 1978 (5 U.S.C. App.) is amended by striking 14


‘‘position’’ and adding at the end the following: ‘‘position, 15


with the exception of the President and Vice President, 16


who must file a new report.’’. 17


SEC. 8014. CONTRACTS BY THE PRESIDENT OR VICE PRESI-18


DENT. 19


(a) AMENDMENT.—Section 431 of title 18, United 20


States Code, is amended— 21


(1) in the section heading, by inserting ‘‘the 22


President, Vice President, Cabinet Mem-23


ber, or a’’ after ‘‘Contracts by’’; and 24
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(2) in the first undesignated paragraph, by in-1


serting ‘‘the President, Vice President, or any Cabi-2


net member’’ after ‘‘Whoever, being’’. 3


(b) TABLE OF SECTIONS AMENDMENT.—The table of 4


sections for chapter 23 of title 18, United States Code, 5


is amended by striking the item relating to section 431 6


and inserting the following: 7


‘‘431. Contracts by the President, Vice President, or a Member of Congress.’’. 


SEC. 8015. LEGAL DEFENSE FUNDS. 8


(a) DEFINITIONS.—In this section— 9


(1) the term ‘‘Director’’ means the Director of 10


the Office of Government Ethics; 11


(2) the term ‘‘legal defense fund’’ means a 12


trust— 13


(A) that has only one beneficiary; 14


(B) that is subject to a trust agreement 15


creating an enforceable fiduciary duty on the 16


part of the trustee to the beneficiary, pursuant 17


to the applicable law of the jurisdiction in which 18


the trust is established; 19


(C) that is subject to a trust agreement 20


that provides for the mandatory public disclo-21


sure of all donations and disbursements; 22


(D) that is subject to a trust agreement 23


that prohibits the use of its resources for any 24


purpose other than— 25
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(i) the administration of the trust; 1


(ii) the payment or reimbursement of 2


legal fees or expenses incurred in investiga-3


tive, civil, criminal, or other legal pro-4


ceedings relating to or arising by virtue of 5


service by the trust’s beneficiary as an offi-6


cer or employee, as defined in this section, 7


or as an employee, contractor, consultant 8


or volunteer of the campaign of the Presi-9


dent or Vice President; or 10


(iii) the distribution of unused re-11


sources to a charity selected by the trustee 12


that has not been selected or recommended 13


by the beneficiary of the trust; 14


(E) that is subject to a trust agreement 15


that prohibits the use of its resources for any 16


other purpose or personal legal matters, includ-17


ing tax planning, personal injury litigation, pro-18


tection of property rights, divorces, or estate 19


probate; and 20


(F) that is subject to a trust agreement 21


that prohibits the acceptance of donations, ex-22


cept in accordance with this section and the 23


regulations of the Office of Government Ethics; 24
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(3) the term ‘‘lobbying activity’’ has the mean-1


ing given that term in section 3 of the Lobbying 2


Disclosure Act of 1995 (2 U.S.C. 1602); 3


(4) the term ‘‘officer or employee’’ means— 4


(A) an officer (as that term is defined in 5


section 2104 of title 5, United States Code) or 6


employee (as that term is defined in section 7


2105 of such title) of the executive branch of 8


the Government; 9


(B) the Vice President; and 10


(C) the President; and 11


(5) the term ‘‘relative’’ has the meaning given 12


that term in section 3110 of title 5, United States 13


Code. 14


(b) LEGAL DEFENSE FUNDS.—An officer or em-15


ployee may not accept or use any gift or donation for the 16


payment or reimbursement of legal fees or expenses in-17


curred in investigative, civil, criminal, or other legal pro-18


ceedings relating to or arising by virtue of the officer or 19


employee’s service as an officer or employee, as defined 20


in this section, or as an employee, contractor, consultant 21


or volunteer of the campaign of the President or Vice 22


President except through a legal defense fund that is cer-23


tified by the Director of the Office of Government Ethics. 24
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(c) LIMITS ON GIFTS AND DONATIONS.—Not later 1


than 120 days after the date of the enactment of this Act, 2


the Director shall promulgate regulations establishing lim-3


its with respect to gifts and donations described in sub-4


section (b), which shall, at a minimum— 5


(1) prohibit the receipt of any gift or donation 6


described in subsection (b)— 7


(A) from a single contributor (other than 8


a relative of the officer or employee) in a total 9


amount of more than $5,000 during any cal-10


endar year; 11


(B) from a registered lobbyist; 12


(C) from a foreign government or an agent 13


of a foreign principal; 14


(D) from a State government or an agent 15


of a State government; 16


(E) from any person seeking official action 17


from, or seeking to do or doing business with, 18


the agency employing the officer or employee; 19


(F) from any person conducting activities 20


regulated by the agency employing the officer 21


or employee; 22


(G) from any person whose interests may 23


be substantially affected by the performance or 24







813 


•HR 1 EH


nonperformance of the official duties of the offi-1


cer or employee; 2


(H) from an officer or employee of the ex-3


ecutive branch; or 4


(I) from any organization a majority of 5


whose members are described in (A)–(H); and 6


(2) require that a legal defense fund, in order 7


to be certified by the Director, only permit distribu-8


tions to the applicable officer or employee. 9


(d) WRITTEN NOTICE.— 10


(1) IN GENERAL.—An officer or employee who 11


wishes to accept funds or have a representative ac-12


cept funds from a legal defense fund shall first en-13


sure that the proposed trustee of the legal defense 14


fund submits to the Director the following informa-15


tion: 16


(A) The name and contact information for 17


any proposed trustee of the legal defense fund. 18


(B) A copy of any proposed trust docu-19


ment for the legal defense fund. 20


(C) The nature of the legal proceeding (or 21


proceedings), investigation or other matter 22


which give rise to the establishment of the legal 23


defense fund. 24
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(D) An acknowledgment signed by the offi-1


cer or employee and the trustee indicating that 2


they will be bound by the regulations and limi-3


tation under this section. 4


(2) APPROVAL.—An officer or employee may 5


not accept any gift or donation to pay, or to reim-6


burse any person for, fees or expenses described in 7


subsection (b) of this section except through a legal 8


defense fund that has been certified in writing by 9


the Director following that office’s receipt and ap-10


proval of the information submitted under para-11


graph (1) and approval of the structure of the fund. 12


(e) REPORTING.— 13


(1) IN GENERAL.—An officer or employee who 14


establishes a legal defense fund may not directly or 15


indirectly accept distributions from a legal defense 16


fund unless the fund has provided the Director a 17


quarterly report for each quarter of every calendar 18


year since the establishment of the legal defense 19


fund that discloses, with respect to the quarter cov-20


ered by the report— 21


(A) the source and amount of each con-22


tribution to the legal defense fund; and 23


(B) the amount, recipient, and purpose of 24


each expenditure from the legal defense fund, 25
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including all distributions from the trust for 1


any purpose. 2


(2) PUBLIC AVAILABILITY.—The Director shall 3


make publicly available online— 4


(A) each report submitted under para-5


graph (1) in a searchable, sortable, and 6


downloadable form; 7


(B) each trust agreement and any amend-8


ment thereto; 9


(C) the written notice and acknowledgment 10


required by subsection (d); and 11


(D) the Director’s written certification of 12


the legal defense fund. 13


(f) RECUSAL.—An officer or employee, other than the 14


President and the Vice President, who is the beneficiary 15


of a legal defense fund may not participate personally and 16


substantially in any particular matter in which the officer 17


or employee knows a donor of any source of a gift or dona-18


tion to the legal defense fund established for the officer 19


or employee has a financial interest, for a period of 2 years 20


from the date of the most recent gift or donation to the 21


legal defense fund. 22
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Subtitle C—White House Ethics 1


Transparency 2


SEC. 8021. SHORT TITLE. 3


This subtitle may be cited as the ‘‘White House Eth-4


ics Transparency Act of 2021’’. 5


SEC. 8022. PROCEDURE FOR WAIVERS AND AUTHORIZA-6


TIONS RELATING TO ETHICS REQUIREMENTS. 7


(a) IN GENERAL.—Notwithstanding any other provi-8


sion of law, not later than 30 days after an officer or em-9


ployee issues or approves a waiver or authorization pursu-10


ant to section 3 of Executive Order No. 13770 (82 6 Fed. 11


Reg. 9333), or any subsequent similar order, such officer 12


or employee shall— 13


(1) transmit a written copy of such waiver or 14


authorization to the Director of the Office of Gov-15


ernment Ethics; and 16


(2) make a written copy of such waiver or au-17


thorization available to the public on the website of 18


the employing agency of the covered employee. 19


(b) RETROACTIVE APPLICATION.—In the case of a 20


waiver or authorization described in subsection (a) issued 21


during the period beginning on January 20, 2017, and 22


ending on the date of enactment of this Act, the issuing 23


officer or employee of such waiver or authorization shall 24


comply with the requirements of paragraphs (1) and (2) 25
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of such subsection not later than 30 days after the date 1


of enactment of this Act. 2


(c) OFFICE OF GOVERNMENT ETHICS PUBLIC AVAIL-3


ABILITY.—Not later than 30 days after receiving a written 4


copy of a waiver or authorization under subsection (a)(1), 5


the Director of the Office of Government Ethics shall 6


make such waiver or authorization available to the public 7


on the website of the Office of Government Ethics. 8


(d) REPORT TO CONGRESS.—Not later than 45 days 9


after the date of enactment of this Act, the Director of 10


the Office of Government Ethics shall submit a report to 11


Congress on the impact of the application of subsection 12


(b), including the name of any individual who received a 13


waiver or authorization described in subsection (a) and 14


who, by operation of subsection (b), submitted the infor-15


mation required by such subsection. 16


(e) DEFINITION OF COVERED EMPLOYEE.—In this 17


section, the term ‘‘covered employee’’— 18


(1) means a non-career Presidential or Vice 19


Presidential appointee, non-career appointee in the 20


Senior Executive Service (or other SES-type sys-21


tem), or an appointee to a position that has been ex-22


cepted from the competitive service by reason of 23


being of a confidential or policymaking character 24
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(Schedule C and other positions excepted under com-1


parable criteria) in an executive agency; and 2


(2) does not include any individual appointed as 3


a member of the Senior Foreign Service or solely as 4


a uniformed service commissioned officer. 5


Subtitle D—Executive Branch 6


Ethics Enforcement 7


SEC. 8031. SHORT TITLE. 8


This subtitle may be cited as the ‘‘Executive Branch 9


Comprehensive Ethics Enforcement Act of 2021’’. 10


SEC. 8032. REAUTHORIZATION OF THE OFFICE OF GOVERN-11


MENT ETHICS. 12


Section 405 of the Ethics in Government Act of 1978 13


(5 U.S.C. App.) is amended by striking ‘‘fiscal year 2007’’ 14


and inserting ‘‘fiscal years 2021 through 2025.’’. 15


SEC. 8033. TENURE OF THE DIRECTOR OF THE OFFICE OF 16


GOVERNMENT ETHICS. 17


Section 401(b) of the Ethics in Government Act of 18


1978 (5 U.S.C. App.) is amended by striking the period 19


at the end and inserting ‘‘, subject to removal only for 20


inefficiency, neglect of duty, or malfeasance in office. The 21


Director may continue to serve beyond the expiration of 22


the term until a successor is appointed and has qualified, 23


except that the Director may not continue to serve for 24
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more than one year after the date on which the term would 1


otherwise expire under this subsection.’’. 2


SEC. 8034. DUTIES OF DIRECTOR OF THE OFFICE OF GOV-3


ERNMENT ETHICS. 4


(a) IN GENERAL.—Section 402(a) of the Ethics in 5


Government Act of 1978 (5 U.S.C. App.) is amended by 6


striking ‘‘, in consultation with the Office of Personnel 7


Management,’’. 8


(b) RESPONSIBILITIES OF THE DIRECTOR.—Section 9


402(b) of the Ethics in Government Act of 1978 (5 U.S.C. 10


App.) is amended— 11


(1) in paragraph (1)— 12


(A) by striking ‘‘developing, in consultation 13


with the Attorney General and the Office of 14


Personnel Management, rules and regulations 15


to be promulgated by the President or the Di-16


rector’’ and inserting ‘‘developing and promul-17


gating rules and regulations’’; and 18


(B) by striking ‘‘title II’’ and inserting 19


‘‘title I’’; 20


(2) by striking paragraph (2) and inserting the 21


following: 22


‘‘(2) providing mandatory education and train-23


ing programs for designated agency ethics officials, 24


which may be delegated to each agency or the White 25
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House Counsel as deemed appropriate by the Direc-1


tor;’’; 2


(3) in paragraph (3), by striking ‘‘title II’’ and 3


inserting ‘‘title I’’; 4


(4) in paragraph (4), by striking ‘‘problems’’ 5


and inserting ‘‘issues’’; 6


(5) in paragraph (6)— 7


(A) by striking ‘‘issued by the President or 8


the Director’’; and 9


(B) by striking ‘‘problems’’ and inserting 10


‘‘issues’’; 11


(6) in paragraph (7)— 12


(A) by striking ‘‘, when requested,’’; and 13


(B) by striking ‘‘conflict of interest prob-14


lems’’ and inserting ‘‘conflicts of interest, as 15


well as other ethics issues’’; 16


(7) in paragraph (9)— 17


(A) by striking ‘‘ordering’’ and inserting 18


‘‘receiving allegations of violations of this Act or 19


regulations of the Office of Government Ethics 20


and, when necessary, investigating an allegation 21


to determine whether a violation occurred, and 22


ordering’’; and 23
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(B) by inserting before the semi-colon the 1


following: ‘‘, and recommending appropriate 2


disciplinary action’’; 3


(8) in paragraph (12)— 4


(A) by striking ‘‘evaluating, with the as-5


sistance of’’ and inserting ‘‘promulgating, with 6


input from’’; 7


(B) by striking ‘‘the need for’’; and 8


(C) by striking ‘‘conflict of interest and 9


ethical problems’’ and inserting ‘‘conflict of in-10


terest and ethics issues’’; 11


(9) in paragraph (13)— 12


(A) by striking ‘‘with the Attorney Gen-13


eral’’ and inserting ‘‘with the Inspectors Gen-14


eral and the Attorney General’’; 15


(B) by striking ‘‘violations of the conflict 16


of interest laws’’ and inserting ‘‘conflict of in-17


terest issues and allegations of violations of eth-18


ics laws and regulations and this Act’’; and 19


(C) by striking ‘‘, as required by section 20


535 of title 28, United States Code’’; 21


(10) in paragraph (14), by striking ‘‘and’’ at 22


the end; 23


(11) in paragraph (15)— 24







822 


•HR 1 EH


(A) by striking ‘‘, in consultation with the 1


Office of Personnel Management,’’; 2


(B) by striking ‘‘title II’’ and inserting 3


‘‘title I’’; and 4


(C) by striking the period at the end and 5


inserting a semicolon; and 6


(12) by adding at the end the following: 7


‘‘(16) directing and providing final approval, 8


when determined appropriate by the Director, for 9


designated agency ethics officials regarding the reso-10


lution of conflicts of interest as well as any other 11


ethics issues under the purview of this Act in indi-12


vidual cases; and 13


‘‘(17) reviewing and approving, when deter-14


mined appropriate by the Director, any recusals, ex-15


emptions, or waivers from the conflicts of interest 16


and ethics laws, rules, and regulations and making 17


approved recusals, exemptions, and waivers made 18


publicly available by the relevant agency available in 19


a central location on the official website of the Office 20


of Government Ethics.’’. 21


(c) WRITTEN PROCEDURES.—Paragraph (1) of sec-22


tion 402(d) of the Ethics in Government Act of 1978 (5 23


U.S.C. App.) is amended— 24
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(1) by striking ‘‘, by the exercise of any author-1


ity otherwise available to the Director under this 2


title,’’; 3


(2) by striking ‘‘the agency is’’; and 4


(3) by inserting after ‘‘filed by’’ the following: 5


‘‘, or written documentation of recusals, waivers, or 6


ethics authorizations relating to,’’. 7


(d) CORRECTIVE ACTIONS.—Section 402(f) of the 8


Ethics in Government Act of 1978 (5 U.S.C. App.) is 9


amended— 10


(1) in paragraph (1)— 11


(A) in clause (i) of subparagraph (A), by 12


striking ‘‘of such agency’’; and 13


(B) in subparagraph (B), by inserting be-14


fore the period at the end ‘‘and determine that 15


a violation of this Act has occurred and issue 16


appropriate administrative or legal remedies as 17


prescribed in paragraph (2)’’; 18


(2) in paragraph (2)— 19


(A) in subparagraph (A)— 20


(i) in clause (ii)— 21


(I) in subclause (I)— 22


(aa) by inserting ‘‘to the 23


President or the President’s des-24


ignee if the matter involves em-25
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ployees of the Executive Office of 1


the President or’’ after ‘‘may rec-2


ommend’’; 3


(bb) by striking ‘‘and’’ at 4


the end; and 5


(II) in subclause (II)— 6


(aa) by inserting ‘‘President 7


or’’ after ‘‘determines that the’’; 8


and 9


(bb) by adding ‘‘and’’ at the 10


end; 11


(ii) in subclause (II) of clause (iii)— 12


(I) by striking ‘‘notify, in writ-13


ing,’’ and inserting ‘‘advise the Presi-14


dent or order’’; 15


(II) by inserting ‘‘to take appro-16


priate disciplinary action including 17


reprimand, suspension, demotion, or 18


dismissal against the officer or em-19


ployee (provided, however, that any 20


order issued by the Director shall not 21


affect an employee’s right to appeal a 22


disciplinary action under applicable 23


law, regulation, collective bargaining 24
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agreement, or contractual provision).’’ 1


after ‘‘employee’s agency’’; and 2


(III) by striking ‘‘of the officer’s 3


or employee’s noncompliance, except 4


that, if the officer or employee in-5


volved is the agency head, the notifi-6


cation shall instead be submitted to 7


the President; and’’; and 8


(iii) by striking clause (iv); 9


(B) in subparagraph (B)(i)— 10


(i) by striking ‘‘subparagraph (A)(iii) 11


or (iv)’’ and inserting ‘‘subparagraph (A)’’; 12


(ii) by inserting ‘‘(I)’’ before ‘‘In 13


order to’’; and 14


(iii) by adding at the end the fol-15


lowing: 16


‘‘(II)(aa) The Director may se-17


cure directly from any agency infor-18


mation necessary to enable the Direc-19


tor to carry out this Act. Upon re-20


quest of the Director, the head of 21


such agency shall furnish that infor-22


mation to the Director. 23


‘‘(bb) The Director may re-24


quire by subpoena the production 25
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of all information, documents, re-1


ports, answers, records, accounts, 2


papers, and other data in any 3


medium and documentary evi-4


dence necessary in the perform-5


ance of the functions assigned by 6


this Act, which subpoena, in the 7


case of refusal to obey, shall be 8


enforceable by order of any ap-9


propriate United States district 10


court.’’; 11


(C) in subparagraph (B)(ii)(I)— 12


(i) by striking ‘‘Subject to clause (iv) 13


of this subparagraph, before’’ and insert-14


ing ‘‘Before’’; and 15


(ii) by striking ‘‘subparagraphs (A) 16


(iii) or (iv)’’ and inserting ‘‘subparagraph 17


(A)(iii)’’; 18


(D) in subparagraph (B)(iii), by striking 19


‘‘Subject to clause (iv) of this subparagraph, 20


before’’ and inserting ‘‘Before’’; and 21


(E) in subparagraph (B)(iv)— 22


(i) by striking ‘‘title 2’’ and inserting 23


‘‘title I’’; and 24







827 


•HR 1 EH


(ii) by striking ‘‘section 206’’ and in-1


serting ‘‘section 106’’; and 2


(3) in paragraph (4), by striking ‘‘(iv),’’. 3


(e) DEFINITIONS.—Section 402 of the Ethics in Gov-4


ernment Act of 1978 (5 U.S.C. App.) is amended by add-5


ing at the end the following: 6


‘‘(g) For purposes of this title— 7


‘‘(1) the term ‘agency’ shall include the Execu-8


tive Office of the President; and 9


‘‘(2) the term ‘officer or employee’ shall include 10


any individual occupying a position, providing any 11


official services, or acting in an advisory capacity, in 12


the White House or the Executive Office of the 13


President. 14


‘‘(h) In this title, a reference to the head of an agency 15


shall include the President or the President’s designee. 16


‘‘(i) The Director shall not be required to obtain the 17


prior approval, comment, or review of any officer or agen-18


cy of the United States, including the Office of Manage-19


ment and Budget, before submitting to Congress, or any 20


committee or subcommittee thereof, any information, re-21


ports, recommendations, testimony, or comments, if such 22


submissions include a statement indicating that the views 23


expressed therein are those of the Director and do not nec-24


essarily represent the views of the President.’’. 25
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SEC. 8035. AGENCY ETHICS OFFICIALS TRAINING AND DU-1


TIES. 2


(a) IN GENERAL.—Section 403 of the Ethics in Gov-3


ernment Act of 1978 (5 U.S.C. App.) is amended— 4


(1) in subsection (a), by adding a period at the 5


end of the matter following paragraph (2); and 6


(2) by adding at the end the following: 7


‘‘(c)(1) All designated agency ethics officials and al-8


ternate designated agency ethics officials shall register 9


with the Director as well as with the appointing authority 10


of the official. 11


‘‘(2) The Director shall provide ethics education 12


and training to all designated and alternate des-13


ignated agency ethics officials in a time and manner 14


deemed appropriate by the Director. 15


‘‘(3) Each designated agency ethics official and 16


each alternate designated agency ethics official shall 17


biannually attend ethics education and training, as 18


provided by the Director under paragraph (2). 19


‘‘(d) Each Designated Agency Ethics Official, includ-20


ing the Designated Agency Ethics Official for the Execu-21


tive Office of the President— 22


‘‘(1) shall provide to the Director, in writing, in 23


a searchable, sortable, and downloadable format, all 24


approvals, authorizations, certifications, compliance 25


reviews, determinations, directed divestitures, public 26
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financial disclosure reports, notices of deficiency in 1


compliance, records related to the approval or ac-2


ceptance of gifts, recusals, regulatory or statutory 3


advisory opinions, waivers, including waivers under 4


section 207 or 208 of title 18, United States Code, 5


and any other records designated by the Director, 6


unless disclosure is prohibited by law; 7


‘‘(2) shall, for all information described in para-8


graph (1) that is permitted to be disclosed to the 9


public under law, make the information available to 10


the public by publishing the information on the 11


website of the Office of Government Ethics, pro-12


viding a link to download an electronic copy of the 13


information, or providing printed paper copies of 14


such information to the public; and 15


‘‘(3) may charge a reasonable fee for the cost 16


of providing paper copies of the information pursu-17


ant to paragraph (2). 18


‘‘(e)(1) For all information that is provided by an 19


agency to the Director under paragraph (1) of subsection 20


(d), the Director shall make the information available to 21


the public in a searchable, sortable, downloadable format 22


by publishing the information on the website of the Office 23


of Government Ethics or providing a link to download an 24


electronic copy of the information. 25
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‘‘(2) The Director may, upon request, provide printed 1


paper copies of the information published under para-2


graph (1) and charge a reasonable fee for the cost of print-3


ing such copies.’’. 4


(b) REPEAL.—Section 408 of the Ethics in Govern-5


ment Act of 1978 (5 U.S.C. App.) is hereby repealed. 6


SEC. 8036. PROHIBITION ON USE OF FUNDS FOR CERTAIN 7


FEDERAL EMPLOYEE TRAVEL IN CON-8


TRAVENTION OF CERTAIN REGULATIONS. 9


(a) IN GENERAL.—Beginning on the date of enact-10


ment of this Act, no Federal funds appropriated or other-11


wise made available in any fiscal year may be used for 12


the travel expenses of any senior Federal official in con-13


travention of sections 301–10.260 through 301–10.266 of 14


title 41, Code of Federal Regulations, or any successor 15


regulation. 16


(b) QUARTERLY REPORT ON TRAVEL.— 17


(1) IN GENERAL.—Not later than 90 days after 18


the date of enactment of this Act and every 90 days 19


thereafter, the head of each Federal agency shall 20


submit a report to the Committee on Oversight and 21


Reform of the House of Representatives and the 22


Committee on Homeland Security and Governmental 23


Affairs of the Senate detailing travel on Government 24
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aircraft by any senior Federal official employed at 1


the applicable agency. 2


(2) APPLICATION.—Any report required under 3


paragraph (1) shall not include any classified travel, 4


and nothing in this Act shall be construed to super-5


sede, alter, or otherwise affect the application of sec-6


tion 101–37.408 of title 41, Code of Federal Regula-7


tions, or any successor regulation. 8


(c) TRAVEL REGULATION REPORT.—Not later than 9


1 year after enactment of this Act, the Director of the 10


Office of Government Ethics shall submit a report to Con-11


gress detailing suggestions on strengthening Federal trav-12


el regulations. On the date such report is so submitted, 13


the Director shall publish such report on the Office’s pub-14


lic website. 15


(d) SENIOR FEDERAL OFFICIAL DEFINED.—In this 16


section, the term ‘‘senior Federal official’’ has the mean-17


ing given that term in section 101–37.100 of title 41, Code 18


of Federal Regulations, as in effect on the date of enact-19


ment of this Act, and includes any senior executive branch 20


official (as that term is defined in such section). 21


SEC. 8037. REPORTS ON COST OF PRESIDENTIAL TRAVEL. 22


(a) REPORT REQUIRED.—Not later than 90 days 23


after the date of the enactment of this Act, and every 90 24


days thereafter, the Secretary of Defense, in consultation 25
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with the Secretary of the Air Force, shall submit to the 1


Chairman and Ranking Member of the Committee on 2


Armed Services of the House of Representatives a report 3


detailing the direct and indirect costs to the Department 4


of Defense in support of Presidential travel. Each such 5


report shall include costs incurred for travel to a property 6


owned or operated by the individual serving as President 7


or an immediate family member of such individual. 8


(b) IMMEDIATE FAMILY MEMBER DEFINED.—In this 9


section, the term ‘‘immediate family member’’ means the 10


spouse of such individual, the adult or minor child of such 11


individual, or the spouse of an adult child of such indi-12


vidual. 13


SEC. 8038. REPORTS ON COST OF SENIOR FEDERAL OFFI-14


CIAL TRAVEL. 15


(a) REPORT REQUIRED.—Not later than 90 days 16


after the date of the enactment of this Act, and every 90 17


days thereafter, the Secretary of Defense shall submit to 18


the Chairman and Ranking Member of the Committee on 19


Armed Services of the House of Representatives a report 20


detailing the direct and indirect costs to the Department 21


of Defense in support of travel by senior Federal officials 22


on military aircraft. Each such report shall include wheth-23


er spousal travel furnished by the Department was reim-24


bursed to the Federal Government. 25
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(b) EXCEPTION.—Required use travel, as outlined in 1


Department of Defense Directive 4500.56, shall not be in-2


cluded in reports under subsection (a). 3


(c) SENIOR FEDERAL OFFICIAL DEFINED.—In this 4


section, the term ‘‘senior Federal official’’ has the mean-5


ing given that term in section 8036(d). 6


Subtitle E—Conflicts From 7


Political Fundraising 8


SEC. 8041. SHORT TITLE. 9


This subtitle may be cited as the ‘‘Conflicts from Po-10


litical Fundraising Act of 2021’’. 11


SEC. 8042. DISCLOSURE OF CERTAIN TYPES OF CONTRIBU-12


TIONS. 13


(a) DEFINITIONS.—Section 109 of the Ethics in Gov-14


ernment Act of 1978 (5 U.S.C. App.) is amended— 15


(1) by redesignating paragraphs (2) through 16


(19) as paragraphs (5) through (22), respectively; 17


and 18


(2) by inserting after paragraph (1) the fol-19


lowing: 20


‘‘(2) ‘covered contribution’ means a payment, 21


advance, forbearance, rendering, or deposit of 22


money, or any thing of value— 23


‘‘(A)(i) that— 24


‘‘(I) is— 25
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‘‘(aa) made by or on behalf of a 1


covered individual; or 2


‘‘(bb) solicited in writing by or at 3


the request of a covered individual; 4


and 5


‘‘(II) is made— 6


‘‘(aa) to a political organization, 7


as defined in section 527 of the Inter-8


nal Revenue Code of 1986; or 9


‘‘(bb) to an organization— 10


‘‘(AA) that is described in 11


paragraph (4) or (6) of section 12


501(c) of the Internal Revenue 13


Code of 1986 and exempt from 14


tax under section 501(a) of such 15


Code; and 16


‘‘(BB) that promotes or op-17


poses changes in Federal laws or 18


regulations that are (or would 19


be) administered by the agency in 20


which the covered individual has 21


been nominated for appointment 22


to a covered position or is serving 23


in a covered position; or 24


‘‘(ii) that is— 25
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‘‘(I) solicited in writing by or on be-1


half of a covered individual; and 2


‘‘(II) made— 3


‘‘(aa) by an individual or entity 4


the activities of which are subject to 5


Federal laws or regulations that are 6


(or would be) administered by the 7


agency in which the covered individual 8


has been nominated for appointment 9


to a covered position or is serving in 10


a covered position; and 11


‘‘(bb) to— 12


‘‘(AA) a political organiza-13


tion, as defined in section 527 of 14


the Internal Revenue Code of 15


1986; or 16


‘‘(BB) an organization that 17


is described in paragraph (4) or 18


(6) of section 501(c) of the Inter-19


nal Revenue Code of 1986 and 20


exempt from tax under section 21


501(a) of such Code; and 22


‘‘(B) that is made to an organization de-23


scribed in item (aa) or (bb) of clause (i)(II) or 24


clause (ii)(II)(bb) of subparagraph (A) for 25
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which the total amount of such payments, ad-1


vances, forbearances, renderings, or deposits of 2


money, or any thing of value, during the cal-3


endar year in which it is made is not less than 4


the contribution limitation in effect under sec-5


tion 315(a)(1)(A) of the Federal Election Cam-6


paign Act of 1971 (52 U.S.C. 30116(a)(1)(A)) 7


for elections occurring during such calendar 8


year; 9


‘‘(3) ‘covered individual’ means an individual 10


who has been nominated or appointed to a covered 11


position; and 12


‘‘(4) ‘covered position’— 13


‘‘(A) means— 14


‘‘(i) a position described under sec-15


tions 5312 through 5316 of title 5, United 16


States Code; 17


‘‘(ii) a position placed in level IV or V 18


of the Executive Schedule under section 19


5317 of title 5, United States Code; 20


‘‘(iii) a position as a limited term ap-21


pointee, limited emergency appointee, or 22


noncareer appointee in the Senior Execu-23


tive Service, as defined under paragraphs 24
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(5), (6), and (7), respectively, of section 1


3132(a) of title 5, United States Code; 2


‘‘(iv) a position in the executive 3


branch of the Government of a confidential 4


or policy-determining character under 5


schedule C of subpart C of part 213 of 6


title 5 of the Code of Federal Regulations; 7


and 8


‘‘(v) a chief of mission (as defined in 9


section 102(a)(3) of the Foreign Service 10


Act of 1980); and 11


‘‘(B) does not include a position if the in-12


dividual serving in the position has been ex-13


cluded from the application of section 14


101(f)(5);’’. 15


(b) DISCLOSURE REQUIREMENTS.—The Ethics in 16


Government Act of 1978 (5 U.S.C. App.) is amended— 17


(1) in section 101— 18


(A) in subsection (a)— 19


(i) by inserting ‘‘(1)’’ before ‘‘With-20


in’’; 21


(ii) by striking ‘‘unless’’ and inserting 22


‘‘and, if the individual is assuming a cov-23


ered position, the information described in 24


section 102(j), except that, subject to para-25
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graph (2), the individual shall not be re-1


quired to file a report if’’; and 2


(iii) by adding at the end the fol-3


lowing: 4


‘‘(2) If an individual has left a position described in 5


subsection (f) that is not a covered position and, within 6


30 days, assumes a position that is a covered position, the 7


individual shall, within 30 days of assuming the covered 8


position, file a report containing the information described 9


in section 102(j)(2)(A).’’; 10


(B) in subsection (b)(1), in the first sen-11


tence, by inserting ‘‘and the information re-12


quired by section 102(j)’’ after ‘‘described in 13


section 102(b)’’; 14


(C) in subsection (d), by inserting ‘‘and, if 15


the individual is serving in a covered position, 16


the information required by section 17


102(j)(2)(A)’’ after ‘‘described in section 18


102(a)’’; and 19


(D) in subsection (e), by inserting ‘‘and, if 20


the individual was serving in a covered position, 21


the information required by section 22


102(j)(2)(A)’’ after ‘‘described in section 23


102(a)’’; and 24


(2) in section 102— 25
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(A) in subsection (g), by striking ‘‘Political 1


campaign funds’’ and inserting ‘‘Except as pro-2


vided in subsection (j), political campaign 3


funds’’; and 4


(B) by adding at the end the following: 5


‘‘(j)(1) In this subsection— 6


‘‘(A) the term ‘applicable period’ means— 7


‘‘(i) with respect to a report filed pursuant 8


to subsection (a) or (b) of section 101, the year 9


of filing and the 4 calendar years preceding the 10


year of the filing; and 11


‘‘(ii) with respect to a report filed pursuant 12


to subsection (d) or (e) of section 101, the pre-13


ceding calendar year; and 14


‘‘(B) the term ‘covered gift’ means a gift that— 15


‘‘(i) is made to a covered individual, the 16


spouse of a covered individual, or the dependent 17


child of a covered individual; 18


‘‘(ii) is made by an entity described in item 19


(aa) or (bb) of section 109(2)(A)(i)(II); and 20


‘‘(iii) would have been required to be re-21


ported under subsection (a)(2) if the covered in-22


dividual had been required to file a report 23


under section 101(d) with respect to the cal-24


endar year during which the gift was made. 25
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‘‘(2)(A) A report filed pursuant to subsection (a), (b), 1


(d), or (e) of section 101 by a covered individual shall in-2


clude, for each covered contribution during the applicable 3


period— 4


‘‘(i) the date on which the covered contribution 5


was made; 6


‘‘(ii) if applicable, the date or dates on which 7


the covered contribution was solicited; 8


‘‘(iii) the value of the covered contribution; 9


‘‘(iv) the name of the person making the cov-10


ered contribution; and 11


‘‘(v) the name of the person receiving the cov-12


ered contribution. 13


‘‘(B)(i) Subject to clause (ii), a covered contribution 14


made by or on behalf of, or that was solicited in writing 15


by or on behalf of, a covered individual shall constitute 16


a conflict of interest, or an appearance thereof, with re-17


spect to the official duties of the covered individual. 18


‘‘(ii) The Director of the Office of Government Ethics 19


may exempt a covered contribution from the application 20


of clause (i) if the Director determines the circumstances 21


of the solicitation and making of the covered contribution 22


do not present a risk of a conflict of interest and the ex-23


emption of the covered contribution would not affect ad-24
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versely the integrity of the Government or the public’s con-1


fidence in the integrity of the Government. 2


‘‘(3) A report filed pursuant to subsection (a) or (b) 3


of section 101 by a covered individual shall include the 4


information described in subsection (a)(2) with respect to 5


each covered gift received during the applicable period.’’. 6


(c) PROVISION OF REPORTS AND ETHICS AGREE-7


MENTS TO CONGRESS.—Section 105 of the Ethics in Gov-8


ernment Act of 1978 (5 U.S.C. App.) is amended by add-9


ing at the end the following: 10


‘‘(e) Not later than 30 days after receiving a written 11


request from the Chairman or Ranking Member of a com-12


mittee or subcommittee of either House of Congress, the 13


Director of the Office of Government Ethics shall provide 14


to the Chairman and Ranking Member each report filed 15


under this title by the covered individual and any ethics 16


agreement entered into between the agency and the cov-17


ered individual.’’. 18


(d) RULES ON ETHICS AGREEMENTS.—The Director 19


of the Office of Government Ethics shall promptly issue 20


rules regarding how an agency in the executive branch 21


shall address information required to be disclosed under 22


the amendments made by this subtitle in drafting ethics 23


agreements between the agency and individuals appointed 24


to positions in the agency. 25
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(e) TECHNICAL AND CONFORMING AMENDMENTS.— 1


(1) The Ethics in Government Act of 1978 (5 2


U.S.C. App.) is amended— 3


(A) in section 101(f)— 4


(i) in paragraph (9), by striking ‘‘sec-5


tion 109(12)’’ and inserting ‘‘section 6


109(15)’’; 7


(ii) in paragraph (10), by striking 8


‘‘section 109(13)’’ and inserting ‘‘section 9


109(16)’’; 10


(iii) in paragraph (11), by striking 11


‘‘section 109(10)’’ and inserting ‘‘section 12


109(13)’’; and 13


(iv) in paragraph (12), by striking 14


‘‘section 109(8)’’ and inserting ‘‘section 15


109(11)’’; 16


(B) in section 103(l)— 17


(i) in paragraph (9), by striking ‘‘sec-18


tion 109(12)’’ and inserting ‘‘section 19


109(15)’’; and 20


(ii) in paragraph (10), by striking 21


‘‘section 109(13)’’ and inserting ‘‘section 22


109(16)’’; and 23
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(C) in section 105(b)(3)(A), by striking 1


‘‘section 109(8) or 109(10)’’ and inserting ‘‘sec-2


tion 109(11) or 109(13)’’. 3


(2) Section 3(4)(D) of the Lobbying Disclosure 4


Act of 1995 (2 U.S.C. 1602(4)(D)) is amended by 5


striking ‘‘section 109(13)’’ and inserting ‘‘section 6


109(16)’’. 7


(3) Section 21A of the Securities Exchange Act 8


of 1934 (15 U.S.C. 78u–1) is amended— 9


(A) in subsection (g)(2)(B)(ii), by striking 10


‘‘section 109(11) of the Ethics in Government 11


Act of 1978 (5 U.S.C. App. 109(11)))’’ and in-12


serting ‘‘section 109 of the Ethics in Govern-13


ment Act of 1978 (5 U.S.C. App.))’’; and 14


(B) in subsection (h)(2)— 15


(i) in subparagraph (B), by striking 16


‘‘section 109(8) of the Ethics in Govern-17


ment Act of 1978 (5 U.S.C. App. 109(8))’’ 18


and inserting ‘‘section 109 of the Ethics in 19


Government Act of 1978 (5 U.S.C. App.)’’; 20


and 21


(ii) in subparagraph (C), by striking 22


‘‘section 109(10) of the Ethics in Govern-23


ment Act of 1978 (5 U.S.C. App. 24


109(10))’’ and inserting ‘‘section 109 of 25
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the Ethics in Government Act of 1978 (5 1


U.S.C. App.)’’. 2


(4) Section 499(j)(2) of the Public Health Serv-3


ice Act (42 U.S.C. 290b(j)(2)) is amended by strik-4


ing ‘‘section 109(16) of the Ethics in Government 5


Act of 1978’’ and inserting ‘‘section 109 of the Eth-6


ics in Government Act of 1978 (5 U.S.C. App.)’’. 7


Subtitle F—Transition Team Ethics 8


SEC. 8051. SHORT TITLE. 9


This subtitle may be cited as the ‘‘Transition Team 10


Ethics Improvement Act’’. 11


SEC. 8052. PRESIDENTIAL TRANSITION ETHICS PROGRAMS. 12


The Presidential Transition Act of 1963 (3 U.S.C. 13


102 note) is amended— 14


(1) in section 3(f), by adding at the end the fol-15


lowing: 16


‘‘(3) Not later than 10 days after submitting an ap-17


plication for a security clearance for any individual, and 18


not later than 10 days after any such individual is granted 19


a security clearance (including an interim clearance), each 20


eligible candidate (as that term is described in subsection 21


(h)(4)(A)) or the President-elect (as the case may be) shall 22


submit a report containing the name of such individual 23


to the Committee on Oversight and Reform of the House 24
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of Representatives and the Committee on Homeland Secu-1


rity and Governmental Affairs of the Senate.’’; and 2


(2) in section 6(b)— 3


(A) in paragraph (1)— 4


(i) in subparagraph (A), by striking 5


‘‘and’’ at the end; 6


(ii) in subparagraph (B), by striking 7


the period at the end and inserting a semi-8


colon; and 9


(iii) by adding at the end the fol-10


lowing: 11


‘‘(C) a list of all positions each transition team 12


member has held outside the Federal Government 13


for the previous 12-month period, including paid and 14


unpaid positions; 15


‘‘(D) sources of compensation for each transi-16


tion team member exceeding $5,000 a year for the 17


previous 12-month period; 18


‘‘(E) a description of the role of each transition 19


team member, including a list of any policy issues 20


that the member expects to work on, and a list of 21


agencies the member expects to interact with, while 22


serving on the transition team; 23


‘‘(F) a list of any issues from which each tran-24


sition team member will be recused while serving as 25
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a member of the transition team pursuant to the 1


transition team ethics plan outlined in section 2


4(g)(3); and 3


‘‘(G) an affirmation that no transition team 4


member has a financial conflict of interest that pre-5


cludes the member from working on the matters de-6


scribed in subparagraph (E).’’; 7


(B) in paragraph (2), by inserting ‘‘not 8


later than 2 business days’’ after ‘‘public’’; and 9


(C) by adding at the end the following: 10


‘‘(3) The head of a Federal department or agency, 11


or their designee, shall not permit access to the Federal 12


department or agency, or employees of such department 13


or agency, that would not be provided to a member of the 14


public for any transition team member who does not make 15


the disclosures listed under paragraph (1).’’. 16


Subtitle G—Ethics Pledge For Sen-17


ior Executive Branch Employees 18


SEC. 8061. SHORT TITLE. 19


This subtitle may be cited as the ‘‘Ethics in Public 20


Service Act’’. 21
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SEC. 8062. ETHICS PLEDGE REQUIREMENT FOR SENIOR EX-1


ECUTIVE BRANCH EMPLOYEES. 2


The Ethics in Government Act of 1978 (5 U.S.C. 3


App. 101 et seq.) is amended by inserting after title I the 4


following new title: 5


‘‘TITLE II—ETHICS PLEDGE 6


‘‘SEC. 201. DEFINITIONS. 7


‘‘For the purposes of this title, the following defini-8


tions apply: 9


‘‘(1) The term ‘executive agency’ has the mean-10


ing given that term in section 105 of title 5, United 11


States Code, and includes the Executive Office of 12


the President, the United States Postal Service, and 13


Postal Regulatory Commission, but does not include 14


the Government Accountability Office. 15


‘‘(2) The term ‘appointee’ means any noncareer 16


Presidential or Vice-Presidential appointee, non-17


career appointee in the Senior Executive Service (or 18


other SES-type system), or appointee to a position 19


that has been excepted from the competitive service 20


by reason of being of a confidential or policymaking 21


character (Schedule C and other positions excepted 22


under comparable criteria) in an executive agency, 23


but does not include any individual appointed as a 24


member of the Senior Foreign Service or solely as 25


a uniformed service commissioned officer. 26
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‘‘(3) The term ‘gift’— 1


‘‘(A) has the meaning given that term in 2


section 2635.203(b) of title 5, Code of Federal 3


Regulations (or any successor regulation); and 4


‘‘(B) does not include those items excluded 5


by sections 2635.204(b), (c), (e)(1), (e)(3), (j), 6


(k), and (l) of such title 5. 7


‘‘(4) The term ‘covered executive branch offi-8


cial’ and ‘lobbyist’ have the meanings given those 9


terms in section 3 of the Lobbying Disclosure Act of 10


1995 (2 U.S.C. 1602). 11


‘‘(5) The term ‘registered lobbyist or lobbying 12


organization’ means a lobbyist or an organization fil-13


ing a registration pursuant to section 4(a) of the 14


Lobbying Disclosure Act of 1995 (2 U.S.C. 15


1603(a)), and in the case of an organization filing 16


such a registration, ‘registered lobbyist’ includes 17


each of the lobbyists identified therein. 18


‘‘(6) The term ‘lobby’ and ‘lobbied’ mean to act 19


or have acted as a registered lobbyist. 20


‘‘(7) The term ‘former employer’— 21


‘‘(A) means a person or entity for whom 22


an appointee served as an employee, officer, di-23


rector, trustee, partner, agent, attorney, con-24


sultant, or contractor during the 2-year period 25
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ending on the date before the date on which the 1


covered employee begins service in the Federal 2


Government; and 3


‘‘(B) does not include— 4


‘‘(i) an agency or instrumentality of 5


the Federal Government; 6


‘‘(ii) a State or local government; 7


‘‘(iii) the District of Columbia; 8


‘‘(iv) an Indian tribe, as defined in 9


section 4 of the Indian Self-Determination 10


and Education Assistance Act (25 U.S.C. 11


5304); or 12


‘‘(v) the government of a territory or 13


possession of the United States. 14


‘‘(8) The term ‘former client’ means a person 15


or entity for whom an appointee served personally as 16


agent, attorney, or consultant during the 2-year pe-17


riod ending on the date before the date on which the 18


covered employee begins service in the Federal Gov-19


ernment, but does not include an agency or instru-20


mentality of the Federal Government. 21


‘‘(9) The term ‘directly and substantially re-22


lated to my former employer or former clients’ 23


means matters in which the appointee’s former em-24
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ployer or a former client is a party or represents a 1


party. 2


‘‘(10) The term ‘participate’ means to partici-3


pate personally and substantially. 4


‘‘(11) The term ‘post-employment restrictions’ 5


includes the provisions and exceptions in section 6


207(c) of title 18, United States Code, and the im-7


plementing regulations. 8


‘‘(12) The term ‘Government official’ means 9


any employee of the executive branch. 10


‘‘(13) The term ‘Administration’ means all 11


terms of office of the incumbent President serving at 12


the time of the appointment of an appointee covered 13


by this title. 14


‘‘(14) The term ‘pledge’ means the ethics 15


pledge set forth in section 202 of this title. 16


‘‘(15) All references to provisions of law and 17


regulations shall refer to such provisions as in effect 18


on the date of enactment of this title. 19


‘‘SEC. 202. ETHICS PLEDGE. 20


‘‘Each appointee in every executive agency appointed 21


on or after the date of enactment of this section shall be 22


required to sign an ethics pledge upon appointment. The 23


pledge shall be signed and dated within 30 days of taking 24
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office and shall include, at a minimum, the following ele-1


ments: 2


‘‘ ‘As a condition, and in consideration, of my employ-3


ment in the United States Government in a position in-4


vested with the public trust, I commit myself to the fol-5


lowing obligations, which I understand are binding on me 6


and are enforceable under law: 7


‘‘ ‘(1) Lobbyist Gift Ban.—I will not accept 8


gifts from registered lobbyists or lobbying organiza-9


tions for the duration of my service as an appointee. 10


‘‘ ‘(2) Revolving Door Ban; Entering Govern-11


ment.— 12


‘‘ ‘(A) All Appointees Entering Govern-13


ment.—I will not, for a period of 2 years from 14


the date of my appointment, participate in any 15


particular matter involving specific party or 16


parties that is directly and substantially related 17


to my former employer or former clients, in-18


cluding regulations and contracts. 19


‘‘ ‘(B) Lobbyists Entering Government.—If 20


I was a registered lobbyist within the 2 years 21


before the date of my appointment, in addition 22


to abiding by the limitations of subparagraph 23


(A), I will not for a period of 2 years after the 24


date of my appointment— 25
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‘‘ ‘(i) participate in any particular 1


matter on which I lobbied within the 2 2


years before the date of my appointment; 3


‘‘ ‘(ii) participate in the specific issue 4


area in which that particular matter falls; 5


or 6


‘‘ ‘(iii) seek or accept employment with 7


any executive agency that I lobbied within 8


the 2 years before the date of my appoint-9


ment. 10


‘‘ ‘(3) Revolving Door Ban; Appointees Leaving 11


Government.— 12


‘‘ ‘(A) All Appointees Leaving Govern-13


ment.—If, upon my departure from the Govern-14


ment, I am covered by the post-employment re-15


strictions on communicating with employees of 16


my former executive agency set forth in section 17


207(c) of title 18, United States Code, I agree 18


that I will abide by those restrictions for a pe-19


riod of 2 years following the end of my appoint-20


ment. 21


‘‘ ‘(B) Appointees Leaving Government to 22


Lobby.—In addition to abiding by the limita-23


tions of subparagraph (A), I also agree, upon 24


leaving Government service, not to lobby any 25
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covered executive branch official or noncareer 1


Senior Executive Service appointee for the re-2


mainder of the Administration. 3


‘‘ ‘(4) Employment Qualification Commit-4


ment.—I agree that any hiring or other employment 5


decisions I make will be based on the candidate’s 6


qualifications, competence, and experience. 7


‘‘ ‘(5) Assent to Enforcement.—I acknowledge 8


that title II of the Ethics in Government Act of 9


1978, which I have read before signing this docu-10


ment, defines certain of the terms applicable to the 11


foregoing obligations and sets forth the methods for 12


enforcing them. I expressly accept the provisions of 13


that title as a part of this agreement and as binding 14


on me. I understand that the terms of this pledge 15


are in addition to any statutory or other legal re-16


strictions applicable to me by virtue of Federal Gov-17


ernment service.’ . 18


‘‘SEC. 203. WAIVER. 19


‘‘(a) The President or the President’s designee may 20


grant to any current or former appointee a written waiver 21


of any restrictions contained in the pledge signed by such 22


appointee if, and to the extent that, the President or the 23


President’s designee certifies (in writing) that, in light of 24


all the relevant circumstances, the interest of the Federal 25
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Government in the employee’s participation outweighs the 1


concern that a reasonable person may question the integ-2


rity of the agency’s programs or operations. 3


‘‘(b) Any waiver under this section shall take effect 4


when the certification is signed by the President or the 5


President’s designee. 6


‘‘(c) For purposes of subsection (a)(2), the public in-7


terest shall include exigent circumstances relating to na-8


tional security or to the economy. De minimis contact with 9


an executive agency shall be cause for a waiver of the re-10


strictions contained in paragraph (2)(B) of the pledge. 11


‘‘(d) For any waiver granted under this section, the 12


individual who granted the waiver shall— 13


‘‘(1) provide a copy of the waiver to the Direc-14


tor not more than 48 hours after the waiver is 15


granted; and 16


‘‘(2) publish the waiver on the website of the 17


applicable agency not later than 30 calendar days 18


after granting such waiver. 19


‘‘(e) Upon receiving a written waiver under sub-20


section (d), the Director shall— 21


‘‘(1) review the waiver to determine whether the 22


Director has any objection to the issuance of the 23


waiver; and 24


‘‘(2) if the Director so objects— 25
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‘‘(A) provide reasons for the objection in 1


writing to the head of the agency who granted 2


the waiver not more than 15 calendar days 3


after the waiver was granted; and 4


‘‘(B) publish the written objection on the 5


website of the Office of Government Ethics not 6


more than 30 calendar days after the waiver 7


was granted. 8


‘‘SEC. 204. ADMINISTRATION. 9


‘‘(a) The head of each executive agency shall, in con-10


sultation with the Director of the Office of Government 11


Ethics, establish such rules or procedures (conforming as 12


nearly as practicable to the agency’s general ethics rules 13


and procedures, including those relating to designated 14


agency ethics officers) as are necessary or appropriate to 15


ensure— 16


‘‘(1) that every appointee in the agency signs 17


the pledge upon assuming the appointed office or 18


otherwise becoming an appointee; 19


‘‘(2) that compliance with paragraph (2)(B) of 20


the pledge is addressed in a written ethics agree-21


ment with each appointee to whom it applies; 22


‘‘(3) that spousal employment issues and other 23


conflicts not expressly addressed by the pledge are 24


addressed in ethics agreements with appointees or, 25
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where no such agreements are required, through eth-1


ics counseling; and 2


‘‘(4) compliance with this title within the agen-3


cy. 4


‘‘(b) With respect to the Executive Office of the 5


President, the duties set forth in subsection (a) shall be 6


the responsibility of the Counsel to the President. 7


‘‘(c) The Director of the Office of Government Ethics 8


shall— 9


‘‘(1) ensure that the pledge and a copy of this 10


title are made available for use by agencies in ful-11


filling their duties under subsection (a); 12


‘‘(2) in consultation with the Attorney General 13


or the Counsel to the President, when appropriate, 14


assist designated agency ethics officers in providing 15


advice to current or former appointees regarding the 16


application of the pledge; 17


‘‘(3) adopt such rules or procedures as are nec-18


essary or appropriate— 19


‘‘(A) to carry out the responsibilities as-20


signed by this subsection; 21


‘‘(B) to apply the lobbyist gift ban set 22


forth in paragraph 1 of the pledge to all execu-23


tive branch employees; 24
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‘‘(C) to authorize limited exceptions to the 1


lobbyist gift ban for circumstances that do not 2


implicate the purposes of the ban; 3


‘‘(D) to make clear that no person shall 4


have violated the lobbyist gift ban if the person 5


properly disposes of a gift; 6


‘‘(E) to ensure that existing rules and pro-7


cedures for Government employees engaged in 8


negotiations for future employment with private 9


businesses that are affected by their official ac-10


tions do not affect the integrity of the Govern-11


ment’s programs and operations; and 12


‘‘(F) to ensure, in consultation with the 13


Director of the Office of Personnel Manage-14


ment, that the requirement set forth in para-15


graph (4) of the pledge is honored by every em-16


ployee of the executive branch; 17


‘‘(4) in consultation with the Director of the 18


Office of Management and Budget, report to the 19


President, the Committee on Oversight and Reform 20


of the House of Representatives, and the Committee 21


on Homeland Security and Governmental Affairs of 22


the Senate on whether full compliance is being 23


achieved with existing laws and regulations gov-24


erning executive branch procurement lobbying disclo-25
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sure and on steps the executive branch can take to 1


expand to the fullest extent practicable disclosure of 2


such executive branch procurement lobbying and of 3


lobbying for presidential pardons, and to include in 4


the report both immediate action the executive 5


branch can take and, if necessary, recommendations 6


for legislation; and 7


‘‘(5) provide an annual public report on the ad-8


ministration of the pledge and this title. 9


‘‘(d) All pledges signed by appointees, and all waiver 10


certifications with respect thereto, shall be filed with the 11


head of the appointee’s agency for permanent retention 12


in the appointee’s official personnel folder or equivalent 13


folder.’’. 14


Subtitle H—Travel on Private Air-15


craft by Senior Political Ap-16


pointees 17


SEC. 8071. SHORT TITLE. 18


This subtitle may be cited as the ‘‘Stop Waste And 19


Misuse by Presidential Flyers Landing Yet Evading Rules 20


and Standards’’ or the ‘‘SWAMP FLYERS’’. 21


SEC. 8072. PROHIBITION ON USE OF FUNDS FOR TRAVEL 22


ON PRIVATE AIRCRAFT. 23


(a) IN GENERAL.—Beginning on the date of enact-24


ment of this subtitle, no Federal funds appropriated or 25
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otherwise made available in any fiscal year may be used 1


to pay the travel expenses of any senior political appointee 2


for travel on official business on a non-commercial, pri-3


vate, or chartered flight. 4


(b) EXCEPTIONS.—The limitation in subsection (a) 5


shall not apply— 6


(1) if no commercial flight was available for the 7


travel in question, consistent with subsection (c); or 8


(2) to any travel on aircraft owned or leased by 9


the Government. 10


(c) CERTIFICATION.— 11


(1) IN GENERAL.—Any senior political ap-12


pointee who travels on a non-commercial, private, or 13


chartered flight under the exception provided in sub-14


section (b)(1) shall, not later than 30 days after the 15


date of such travel, submit a written statement to 16


Congress certifying that no commercial flight was 17


available. 18


(2) PENALTY.—Any statement submitted under 19


paragraph (1) shall be considered a statement for 20


purposes of applying section 1001 of title 18, United 21


States Code. 22


(d) DEFINITION OF SENIOR POLITICAL AP-23


POINTEE.—In this subtitle, the term ‘‘senior political ap-24


pointee’’ means any individual occupying— 25
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(1) a position listed under the Executive Sched-1


ule (subchapter II of chapter 53 of title 5, United 2


States Code); 3


(2) a Senior Executive Service position that is 4


not a career appointee as defined under section 5


3132(a)(4) of such title; or 6


(3) a position of a confidential or policy-deter-7


mining character under schedule C of subpart C of 8


part 213 of title 5, Code of Federal Regulations. 9


Subtitle I—Severability 10


SEC. 8081. SEVERABILITY. 11


If any provision of this title or any amendment made 12


by this title, or any application of such provision or 13


amendment to any person or circumstance, is held to be 14


unconstitutional, the remainder of the provisions of this 15


title and the amendments made by this title, and the appli-16


cation of the provision or amendment to any other person 17


or circumstance, shall not be affected. 18


TITLE IX—CONGRESSIONAL 19


ETHICS REFORM 20


Subtitle A—Requiring Members of Congress To Reimburse Treasury for 
Amounts Paid as Settlements and Awards Under Congressional Account-
ability Act of 1995 


Sec. 9001. Requiring Members of Congress to reimburse Treasury for amounts 
paid as settlements and awards under Congressional Account-
ability Act of 1995 in all cases of employment discrimination 
acts by Members. 


Subtitle B—Conflicts of Interests 
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Sec. 9101. Prohibiting Members of House of Representatives from serving on 
boards of for-profit entities. 


Sec. 9102. Conflict of interest rules for Members of Congress and congressional 
staff. 


Sec. 9103. Exercise of rulemaking powers. 


Subtitle C—Campaign Finance and Lobbying Disclosure 


Sec. 9201. Short title. 
Sec. 9202. Requiring disclosure in certain reports filed with Federal Election 


Commission of persons who are registered lobbyists. 
Sec. 9203. Effective date. 


Subtitle D—Access to Congressionally Mandated Reports 


Sec. 9301. Short title. 
Sec. 9302. Definitions. 
Sec. 9303. Establishment of online portal for congressionally mandated reports. 
Sec. 9304. Federal agency responsibilities. 
Sec. 9305. Removing and altering reports. 
Sec. 9306. Relationship to the Freedom of Information Act. 
Sec. 9307. Implementation. 


Subtitle E—Reports on Outside Compensation Earned by Congressional 
Employees 


Sec. 9401. Reports on outside compensation earned by congressional employees. 


Subtitle F—Severability 


Sec. 9501. Severability. 
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Subtitle A—Requiring Members of 1


Congress To Reimburse Treas-2


ury for Amounts Paid as Settle-3


ments and Awards Under Con-4


gressional Accountability Act of 5


1995 6


SEC. 9001. REQUIRING MEMBERS OF CONGRESS TO REIM-7


BURSE TREASURY FOR AMOUNTS PAID AS 8


SETTLEMENTS AND AWARDS UNDER CON-9


GRESSIONAL ACCOUNTABILITY ACT OF 1995 10


IN ALL CASES OF EMPLOYMENT DISCRIMINA-11


TION ACTS BY MEMBERS. 12


(a) REQUIRING REIMBURSEMENT.—Clause (i) of sec-13


tion 415(d)(1)(C) of the Congressional Accountability Act 14


of 1995 (2 U.S.C. 1415(d)(1)(C)) is amended to read as 15


follows: 16


‘‘(i) a violation of section 201(a) or 17


section 206(a); or’’. 18


(b) CONFORMING AMENDMENT RELATING TO NOTI-19


FICATION OF POSSIBILITY OF REIMBURSEMENT.—Clause 20


(i) of section 402(b)(2)(B) of the Congressional Account-21


ability Act of 1995 (2 U.S.C. 1402(b)(2)(B)) is amended 22


to read as follows: 23


‘‘(i) a violation of section 201(a) or 24


section 206(a); or’’. 25
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(c) EFFECTIVE DATE.—The amendments made by 1


this section shall take effect as if included in the enact-2


ment of the Congressional Accountability Act of 1995 Re-3


form Act. 4


Subtitle B—Conflicts of Interests 5


SEC. 9101. PROHIBITING MEMBERS OF HOUSE OF REP-6


RESENTATIVES FROM SERVING ON BOARDS 7


OF FOR-PROFIT ENTITIES. 8


Rule XXIII of the Rules of the House of Representa-9


tives is amended— 10


(1) by redesignating clause 22 as clause 23; 11


and 12


(2) by inserting after clause 21 the following 13


new clause: 14


‘‘22. A Member, Delegate, or Resident Commissioner 15


may not serve on the board of directors of any for-profit 16


entity.’’. 17


SEC. 9102. CONFLICT OF INTEREST RULES FOR MEMBERS 18


OF CONGRESS AND CONGRESSIONAL STAFF. 19


No Member, officer, or employee of a committee or 20


Member of either House of Congress may knowingly use 21


his or her official position to introduce or aid the progress 22


or passage of legislation, a principal purpose of which is 23


to further only his or her pecuniary interest, only the pecu-24


niary interest of his or her immediate family, or only the 25
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pecuniary interest of a limited class of persons or enter-1


prises, when he or she, or his or her immediate family, 2


or enterprises controlled by them, are members of the af-3


fected class. 4


SEC. 9103. EXERCISE OF RULEMAKING POWERS. 5


The provisions of this subtitle are enacted by the 6


Congress— 7


(1) as an exercise of the rulemaking power of 8


the House of Representatives and the Senate, re-9


spectively, and as such they shall be considered as 10


part of the rules of each House, respectively, or of 11


that House to which they specifically apply, and 12


such rules shall supersede other rules only to the ex-13


tent that they are inconsistent therewith; and 14


(2) with full recognition of the constitutional 15


right of either House to change such rules (so far 16


as relating to such House) at any time, in the same 17


manner, and to the same extent as in the case of 18


any other rule of such House. 19


Subtitle C—Campaign Finance and 20


Lobbying Disclosure 21


SEC. 9201. SHORT TITLE. 22


This subtitle may be cited as the ‘‘Connecting Lobby-23


ists and Electeds for Accountability and Reform Act’’ or 24


the ‘‘CLEAR Act’’. 25
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SEC. 9202. REQUIRING DISCLOSURE IN CERTAIN REPORTS 1


FILED WITH FEDERAL ELECTION COMMIS-2


SION OF PERSONS WHO ARE REGISTERED 3


LOBBYISTS. 4


(a) REPORTS FILED BY POLITICAL COMMITTEES.— 5


Section 304(b) of the Federal Election Campaign Act of 6


1971 (52 U.S.C. 30104(b)) is amended— 7


(1) by striking ‘‘and’’ at the end of paragraph 8


(7); 9


(2) by striking the period at the end of para-10


graph (8) and inserting ‘‘; and’’; and 11


(3) by adding at the end the following new 12


paragraph: 13


‘‘(9) if any person identified in subparagraph 14


(A), (E), (F), or (G) of paragraph (3) is a registered 15


lobbyist under the Lobbying Disclosure Act of 1995, 16


a separate statement that such person is a reg-17


istered lobbyist under such Act.’’. 18


(b) REPORTS FILED BY PERSONS MAKING INDE-19


PENDENT EXPENDITURES.—Section 304(c)(2) of such 20


Act (52 U.S.C. 30104(c)(2)) is amended— 21


(1) by striking ‘‘and’’ at the end of subpara-22


graph (B); 23


(2) by striking the period at the end of sub-24


paragraph (C) and inserting ‘‘; and’’; and 25
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(3) by adding at the end the following new sub-1


paragraph: 2


‘‘(D) if the person filing the statement, or a 3


person whose identification is required to be dis-4


closed under subparagraph (C), is a registered lob-5


byist under the Lobbying Disclosure Act of 1995, a 6


separate statement that such person is a registered 7


lobbyist under such Act.’’. 8


(c) REPORTS FILED BY PERSONS MAKING DIS-9


BURSEMENTS FOR ELECTIONEERING COMMUNICA-10


TIONS.—Section 304(f)(2) of such Act (52 U.S.C. 11


30104(f)(2)) is amended by adding at the end the fol-12


lowing new subparagraph: 13


‘‘(G) If the person making the disburse-14


ment, or a contributor described in subpara-15


graph (E) or (F), is a registered lobbyist under 16


the Lobbying Disclosure Act of 1995, a sepa-17


rate statement that such person or contributor 18


is a registered lobbyist under such Act.’’. 19


(d) REQUIRING COMMISSION TO ESTABLISH LINK TO 20


WEBSITES OF CLERK OF HOUSE AND SECRETARY OF 21


SENATE.—Section 304 of such Act (52 U.S.C. 30104), 22


as amended by section 4002 and section 4208(a), is 23


amended by adding at the end the following new sub-24


section: 25
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‘‘(l) REQUIRING INFORMATION ON REGISTERED LOB-1


BYISTS TO BE LINKED TO WEBSITES OF CLERK OF 2


HOUSE AND SECRETARY OF SENATE.— 3


‘‘(1) LINKS TO WEBSITES.—The Commission 4


shall ensure that the Commission’s public database 5


containing information described in paragraph (2) is 6


linked electronically to the websites maintained by 7


the Secretary of the Senate and the Clerk of the 8


House of Representatives containing information 9


filed pursuant to the Lobbying Disclosure Act of 10


1995. 11


‘‘(2) INFORMATION DESCRIBED.—The informa-12


tion described in this paragraph is each of the fol-13


lowing: 14


‘‘(A) Information disclosed under para-15


graph (9) of subsection (b). 16


‘‘(B) Information disclosed under subpara-17


graph (D) of subsection (c)(2). 18


‘‘(C) Information disclosed under subpara-19


graph (G) of subsection (f)(2).’’. 20


SEC. 9203. EFFECTIVE DATE. 21


The amendments made by this subtitle shall apply 22


with respect to reports required to be filed under the Fed-23


eral Election Campaign Act of 1971 on or after the expira-24
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tion of the 90-day period which begins on the date of the 1


enactment of this Act. 2


Subtitle D—Access to 3


Congressionally Mandated Reports 4


SEC. 9301. SHORT TITLE. 5


This subtitle may be cited as the ‘‘Access to Congres-6


sionally Mandated Reports Act’’. 7


SEC. 9302. DEFINITIONS. 8


In this subtitle: 9


(1) CONGRESSIONALLY MANDATED REPORT.— 10


The term ‘‘congressionally mandated report’’— 11


(A) means a report that is required to be 12


submitted to either House of Congress or any 13


committee of Congress, or subcommittee there-14


of, by a statute, resolution, or conference report 15


that accompanies legislation enacted into law; 16


and 17


(B) does not include a report required 18


under part B of subtitle II of title 36, United 19


States Code. 20


(2) DIRECTOR.—The term ‘‘Director’’ means 21


the Director of the Government Publishing Office. 22


(3) FEDERAL AGENCY.—The term ‘‘Federal 23


agency’’ has the meaning given that term under sec-24
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tion 102 of title 40, United States Code, but does 1


not include the Government Accountability Office. 2


(4) OPEN FORMAT.—The term ‘‘open format’’ 3


means a file format for storing digital data based on 4


an underlying open standard that— 5


(A) is not encumbered by any restrictions 6


that would impede reuse; and 7


(B) is based on an underlying open data 8


standard that is maintained by a standards or-9


ganization. 10


(5) REPORTS ONLINE PORTAL.—The term ‘‘re-11


ports online portal’’ means the online portal estab-12


lished under section 9303(a). 13


SEC. 9303. ESTABLISHMENT OF ONLINE PORTAL FOR CON-14


GRESSIONALLY MANDATED REPORTS. 15


(a) REQUIREMENT TO ESTABLISH ONLINE POR-16


TAL.— 17


(1) IN GENERAL.—Not later than 1 year after 18


the date of enactment of this Act, the Director shall 19


establish and maintain an online portal accessible by 20


the public that allows the public to obtain electronic 21


copies of all congressionally mandated reports in one 22


place. The Director may publish other reports on the 23


online portal. 24
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(2) EXISTING FUNCTIONALITY.—To the extent 1


possible, the Director shall meet the requirements 2


under paragraph (1) by using existing online portals 3


and functionality under the authority of the Direc-4


tor. 5


(3) CONSULTATION.—In carrying out this sub-6


title, the Director shall consult with the Clerk of the 7


House of Representatives, the Secretary of the Sen-8


ate, and the Librarian of Congress regarding the re-9


quirements for and maintenance of congressionally 10


mandated reports on the reports online portal. 11


(b) CONTENT AND FUNCTION.—The Director shall 12


ensure that the reports online portal includes the fol-13


lowing: 14


(1) Subject to subsection (c), with respect to 15


each congressionally mandated report, each of the 16


following: 17


(A) A citation to the statute, conference 18


report, or resolution requiring the report. 19


(B) An electronic copy of the report, in-20


cluding any transmittal letter associated with 21


the report, in an open format that is platform 22


independent and that is available to the public 23


without restrictions, including restrictions that 24
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would impede the re-use of the information in 1


the report. 2


(C) The ability to retrieve a report, to the 3


extent practicable, through searches based on 4


each, and any combination, of the following: 5


(i) The title of the report. 6


(ii) The reporting Federal agency. 7


(iii) The date of publication. 8


(iv) Each congressional committee re-9


ceiving the report, if applicable. 10


(v) The statute, resolution, or con-11


ference report requiring the report. 12


(vi) Subject tags. 13


(vii) A unique alphanumeric identifier 14


for the report that is consistent across re-15


port editions. 16


(viii) The serial number, Super-17


intendent of Documents number, or other 18


identification number for the report, if ap-19


plicable. 20


(ix) Key words. 21


(x) Full text search. 22


(xi) Any other relevant information 23


specified by the Director. 24
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(D) The date on which the report was re-1


quired to be submitted, and on which the report 2


was submitted, to the reports online portal. 3


(E) Access to the report not later than 30 4


calendar days after its submission to Congress. 5


(F) To the extent practicable, a permanent 6


means of accessing the report electronically. 7


(2) A means for bulk download of all congres-8


sionally mandated reports. 9


(3) A means for downloading individual reports 10


as the result of a search. 11


(4) An electronic means for the head of each 12


Federal agency to submit to the reports online por-13


tal each congressionally mandated report of the 14


agency, as required by section 9304. 15


(5) In tabular form, a list of all congressionally 16


mandated reports that can be searched, sorted, and 17


downloaded by— 18


(A) reports submitted within the required 19


time; 20


(B) reports submitted after the date on 21


which such reports were required to be sub-22


mitted; and 23


(C) reports not submitted. 24


(c) NONCOMPLIANCE BY FEDERAL AGENCIES.— 25
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(1) REPORTS NOT SUBMITTED.—If a Federal 1


agency does not submit a congressionally mandated 2


report to the Director, the Director shall to the ex-3


tent practicable— 4


(A) include on the reports online portal— 5


(i) the information required under 6


clauses (i), (ii), (iv), and (v) of subsection 7


(b)(1)(C); and 8


(ii) the date on which the report was 9


required to be submitted; and 10


(B) include the congressionally mandated 11


report on the list described in subsection 12


(b)(5)(C). 13


(2) REPORTS NOT IN OPEN FORMAT.—If a Fed-14


eral agency submits a congressionally mandated re-15


port that is not in an open format, the Director shall 16


include the congressionally mandated report in an-17


other format on the reports online portal. 18


(d) FREE ACCESS.—The Director may not charge a 19


fee, require registration, or impose any other limitation 20


in exchange for access to the reports online portal. 21


(e) UPGRADE CAPABILITY.—The reports online por-22


tal shall be enhanced and updated as necessary to carry 23


out the purposes of this subtitle. 24
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SEC. 9304. FEDERAL AGENCY RESPONSIBILITIES. 1


(a) SUBMISSION OF ELECTRONIC COPIES OF RE-2


PORTS.—Concurrently with the submission to Congress of 3


each congressionally mandated report, the head of the 4


Federal agency submitting the congressionally mandated 5


report shall submit to the Director the information re-6


quired under subparagraphs (A) through (D) of section 7


9303(b)(1) with respect to the congressionally mandated 8


report. Nothing in this subtitle shall relieve a Federal 9


agency of any other requirement to publish the congres-10


sionally mandated report on the online portal of the Fed-11


eral agency or otherwise submit the congressionally man-12


dated report to Congress or specific committees of Con-13


gress, or subcommittees thereof. 14


(b) GUIDANCE.—Not later than 240 days after the 15


date of enactment of this Act, the Director of the Office 16


of Management and Budget, in consultation with the Di-17


rector, shall issue guidance to agencies on the implementa-18


tion of this subtitle. 19


(c) STRUCTURE OF SUBMITTED REPORT DATA.— 20


The head of each Federal agency shall ensure that each 21


congressionally mandated report submitted to the Director 22


complies with the open format criteria established by the 23


Director in the guidance issued under subsection (b). 24
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(d) POINT OF CONTACT.—The head of each Federal 1


agency shall designate a point of contact for congression-2


ally mandated report. 3


(e) LIST OF REPORTS.—As soon as practicable each 4


calendar year (but not later than April 1), and on a rolling 5


basis during the year if feasible, the Librarian of Congress 6


shall submit to the Director a list of congressionally man-7


dated reports from the previous calendar year, in consulta-8


tion with the Clerk of the House of Representatives, which 9


shall— 10


(1) be provided in an open format; 11


(2) include the information required under 12


clauses (i), (ii), (iv), and (v) of section 13


9303(b)(1)(C) for each report; 14


(3) include the frequency of the report; 15


(4) include a unique alphanumeric identifier for 16


the report that is consistent across report editions; 17


(5) include the date on which each report is re-18


quired to be submitted; and 19


(6) be updated and provided to the Director, as 20


necessary. 21


SEC. 9305. REMOVING AND ALTERING REPORTS. 22


A report submitted to be published to the reports on-23


line portal may only be changed or removed, with the ex-24
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ception of technical changes, by the head of the Federal 1


agency concerned if— 2


(1) the head of the Federal agency consults 3


with each congressional committee to which the re-4


port is submitted; and 5


(2) Congress enacts a joint resolution author-6


izing the changing or removal of the report. 7


SEC. 9306. RELATIONSHIP TO THE FREEDOM OF INFORMA-8


TION ACT. 9


(a) IN GENERAL.—Nothing in this subtitle shall be 10


construed to— 11


(1) require the disclosure of information or 12


records that are exempt from public disclosure under 13


section 552 of title 5, United States Code; or 14


(2) to impose any affirmative duty on the Di-15


rector to review congressionally mandated reports 16


submitted for publication to the reports online portal 17


for the purpose of identifying and redacting such in-18


formation or records. 19


(b) REDACTION OF INFORMATION.—The head of a 20


Federal agency may redact information required to be dis-21


closed under this subtitle if the information would be prop-22


erly withheld from disclosure under section 552 of title 23


5, United States Code, and shall— 24
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(1) redact information required to be disclosed 1


under this subtitle if disclosure of such information 2


is prohibited by law; 3


(2) redact information being withheld under 4


this subsection prior to submitting the information 5


to the Director; 6


(3) redact only such information properly with-7


held under this subsection from the submission of 8


information or from any congressionally mandated 9


report submitted under this subtitle; 10


(4) identify where any such redaction is made 11


in the submission or report; and 12


(5) identify the exemption under which each 13


such redaction is made. 14


SEC. 9307. IMPLEMENTATION. 15


Except as provided in section 9304(b), this subtitle 16


shall be implemented not later than 1 year after the date 17


of enactment of this Act and shall apply with respect to 18


congressionally mandated reports submitted to Congress 19


on or after the date that is 1 year after such date of enact-20


ment. 21
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Subtitle E—Reports on Outside 1


Compensation Earned by Con-2


gressional Employees 3


SEC. 9401. REPORTS ON OUTSIDE COMPENSATION EARNED 4


BY CONGRESSIONAL EMPLOYEES. 5


(a) REPORTS.—The supervisor of an individual who 6


performs services for any Member, committee, or other of-7


fice of the Senate or House of Representatives for a period 8


in excess of four weeks and who receives compensation 9


therefor from any source other than the Federal Govern-10


ment shall submit a report identifying the identity of the 11


source, amount, and rate of such compensation to— 12


(1) the Select Committee on Ethics of the Sen-13


ate, in the case of an individual who performs serv-14


ices for a Member, committee, or other office of the 15


Senate; or 16


(2) the Committee on Ethics of the House of 17


Representatives, in the case of an individual who 18


performs services for a Member (including a Dele-19


gate or Resident Commissioner to the Congress), 20


committee, or other office of the House. 21


(b) TIMING.—The supervisor shall submit the report 22


required under subsection (a) with respect to an indi-23


vidual— 24
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(1) when such individual first begins per-1


forming services described in such subparagraph; 2


(2) at the close of each calendar quarter during 3


which such individual is performing such services; 4


and 5


(3) when such individual ceases to perform such 6


services. 7


Subtitle F—Severability 8


SEC. 9501. SEVERABILITY. 9


If any provision of this title or amendment made by 10


this title, or the application of a provision or amendment 11


to any person or circumstance, is held to be unconstitu-12


tional, the remainder of this title and amendments made 13


by this title, and the application of the provisions and 14


amendment to any person or circumstance, shall not be 15


affected by the holding. 16


TITLE X—PRESIDENTIAL AND 17


VICE PRESIDENTIAL TAX 18


TRANSPARENCY 19


Sec. 10001. Presidential and Vice Presidential tax transparency. 


SEC. 10001. PRESIDENTIAL AND VICE PRESIDENTIAL TAX 20


TRANSPARENCY. 21


(a) DEFINITIONS.—In this section— 22
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(1) The term ‘‘covered candidate’’ means a can-1


didate of a major party in a general election for the 2


office of President or Vice President. 3


(2) The term ‘‘major party’’ has the meaning 4


given the term in section 9002 of the Internal Rev-5


enue Code of 1986. 6


(3) The term ‘‘income tax return’’ means, with 7


respect to an individual, any return (as such term is 8


defined in section 6103(b)(1) of the Internal Rev-9


enue Code of 1986, except that such term shall not 10


include declarations of estimated tax) of— 11


(A) such individual, other than information 12


returns issued to persons other than such indi-13


vidual; or 14


(B) of any corporation, partnership, or 15


trust in which such individual holds, directly or 16


indirectly, a significant interest as the sole or 17


principal owner or the sole or principal bene-18


ficial owner (as such terms are defined in regu-19


lations prescribed by the Secretary of the 20


Treasury or his delegate). 21


(4) The term ‘‘Secretary’’ means the Secretary 22


of the Treasury or the delegate of the Secretary. 23


(b) DISCLOSURE.— 24


(1) IN GENERAL.— 25
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(A) CANDIDATES FOR PRESIDENT AND 1


VICE PRESIDENT.—Not later than the date that 2


is 15 days after the date on which an individual 3


becomes a covered candidate, the individual 4


shall submit to the Federal Election Commis-5


sion a copy of the individual’s income tax re-6


turns for the 10 most recent taxable years for 7


which a return has been filed with the Internal 8


Revenue Service. 9


(B) PRESIDENT AND VICE PRESIDENT.— 10


With respect to an individual who is the Presi-11


dent or Vice President, not later than the due 12


date for the return of tax for each taxable year, 13


such individual shall submit to the Federal 14


Election Commission a copy of the individual’s 15


income tax returns for the taxable year and for 16


the 9 preceding taxable years. 17


(C) TRANSITION RULE FOR SITTING PRESI-18


DENTS AND VICE PRESIDENTS.—Not later than 19


the date that is 30 days after the date of enact-20


ment of this section, an individual who is the 21


President or Vice President on such date of en-22


actment shall submit to the Federal Election 23


Commission a copy of the income tax returns 24


for the 10 most recent taxable years for which 25
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a return has been filed with the Internal Rev-1


enue Service. 2


(2) FAILURE TO DISCLOSE.—If any require-3


ment under paragraph (1) to submit an income tax 4


return is not met, the chairman of the Federal Elec-5


tion Commission shall submit to the Secretary a 6


written request that the Secretary provide the Fed-7


eral Election Commission with the income tax re-8


turn. 9


(3) PUBLICLY AVAILABLE.—The chairman of 10


the Federal Election Commission shall make publicly 11


available each income tax return submitted under 12


paragraph (1) in the same manner as a return pro-13


vided under section 6103(l)(23) of the Internal Rev-14


enue Code of 1986 (as added by this section). 15


(4) TREATMENT AS A REPORT UNDER THE 16


FEDERAL ELECTION CAMPAIGN ACT OF 1971.—For 17


purposes of the Federal Election Campaign Act of 18


1971, any income tax return submitted under para-19


graph (1) or provided under section 6103(l)(23) of 20


the Internal Revenue Code of 1986 (as added by 21


this section) shall, after redaction under paragraph 22


(3) or subparagraph (B)(ii) of such section, be treat-23


ed as a report filed under the Federal Election Cam-24


paign Act of 1971. 25
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(c) DISCLOSURE OF RETURNS OF PRESIDENTS AND 1


VICE PRESIDENTS AND CERTAIN CANDIDATES FOR 2


PRESIDENT AND VICE PRESIDENT.— 3


(1) IN GENERAL.—Section 6103(l) of the Inter-4


nal Revenue Code of 1986 is amended by adding at 5


the end the following new paragraph: 6


‘‘(23) DISCLOSURE OF RETURN INFORMATION 7


OF PRESIDENTS AND VICE PRESIDENTS AND CER-8


TAIN CANDIDATES FOR PRESIDENT AND VICE PRESI-9


DENT.— 10


‘‘(A) IN GENERAL.—Upon written request 11


by the chairman of the Federal Election Com-12


mission under section 10001(b)(2) of the For 13


the People Act of 2021, not later than the date 14


that is 15 days after the date of such request, 15


the Secretary shall provide copies of any return 16


which is so requested to officers and employees 17


of the Federal Election Commission whose offi-18


cial duties include disclosure or redaction of 19


such return under this paragraph. 20


‘‘(B) DISCLOSURE TO THE PUBLIC.— 21


‘‘(i) IN GENERAL.—The chairman of 22


the Federal Election Commission shall 23


make publicly available any return which is 24


provided under subparagraph (A). 25







884 


•HR 1 EH


‘‘(ii) REDACTION OF CERTAIN INFOR-1


MATION.—Before making publicly available 2


under clause (i) any return, the chairman 3


of the Federal Election Commission shall 4


redact such information as the Federal 5


Election Commission and the Secretary 6


jointly determine is necessary for pro-7


tecting against identity theft, such as so-8


cial security numbers.’’. 9


(2) CONFORMING AMENDMENTS.—Section 10


6103(p)(4) of such Code is amended— 11


(A) in the matter preceding subparagraph 12


(A) by striking ‘‘or (22)’’ and inserting ‘‘(22), 13


or (23)’’; and 14


(B) in subparagraph (F)(ii) by striking ‘‘or 15


(22)’’ and inserting ‘‘(22), or (23)’’. 16


(3) EFFECTIVE DATE.—The amendments made 17


by this subsection shall apply to disclosures made on 18


or after the date of enactment of this Act. 19


Passed the House of Representatives March 3, 
2021. 


Attest: 


Clerk. 
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Document: O.C.G.A. § 21-2-418


O.C.G.A. § 21-2-418


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 11. PREPARATION FOR AND CONDUCT OF


PRIMARIES AND ELECTIONS PART 1. GENERAL PROVISIONS


§ 21-2-418. Provisional ballots


(a) If a person presents himself or herself at a polling place, absentee polling place, or registration office


in his or her county of residence in this state for the purpose of casting a ballot in a primary or election


stating a good faith belief that he or she has timely registered to vote in such county of residence in such


primary or election and the person's name does not appear on the list of registered electors, the person


shall be entitled to cast a provisional ballot in his or her county of residence in this state as provided in


this Code section. If the person presents himself or herself at a polling place in the county in which he or


she is registered to vote, but not at the precinct at which he or she is registered to vote, the poll officials


shall inform the person of the polling location for the precinct where such person is registered to vote.


The poll officials shall also inform such person that any votes cast by a provisional ballot in the wrong


precinct will not be counted unless it is cast after 5:00 P.M. and before the regular time for the closing of


the polls on the day of the primary, election, or runoff and unless the person executes a sworn


statement, witnessed by the poll official, stating that he or she is unable to vote at his or her correct


polling place prior to the closing of the polls and giving the reason therefor.


(b) Such person voting a provisional ballot shall complete an official voter registration form and a


provisional ballot voting certificate which shall include information about the place, manner, and


approximate date on which the person registered to vote. The person shall swear or affirm in writing that


he or she previously registered to vote in such primary or election, is eligible to vote in such primary or


election, has not voted previously in such primary or election, and meets the criteria for registering to


vote in such primary or election. If the person is voting a provisional ballot in the county in which he or


she is registered to vote but not at the precinct in which he or she is registered to vote during the period


Copy Citation
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from 5:00 P.M. to the regular time for the closing of the polls on the day of the primary, election, or


runoff, the person shall execute a sworn statement, witnessed by the poll official, stating that he or she


is unable to vote at his or her correct polling place prior to the closing of the polls and giving the reason


therefor. The form of the provisional ballot voting certificate shall be prescribed by the Secretary of


State. The person shall also present the identification required by Code Section 21-2-417.


(c) When the person has provided the information as required by this Code section, the person shall be


issued a provisional ballot and allowed to cast such ballot as any other duly registered elector subject to


the provisions of Code Section 21-2-419.


(d) Notwithstanding any provision of this chapter to the contrary, in primaries and elections in which


there is a federal candidate on the ballot, in the event that the time for closing the polls at a polling place


or places is extended by court order, all electors who vote during such extended time period shall vote by


provisional ballot only. Such ballots shall be separated and held apart from other provisional ballots cast


by electors during normal poll hours. Primaries and elections in which there is no federal candidate on


the ballot shall not be subject to the provisions of this subsection.


(e) The registrars shall establish a free access system, such as a toll-free telephone number or internet


website, by which any elector who casts a provisional ballot in a primary or election, or runoff of either,


in which federal candidates are on the ballot may ascertain whether such ballot was counted and, if such


ballot was not counted, the reason why such ballot was not counted. The registrars shall establish and


maintain reasonable procedures necessary to protect the security, confidentiality, and integrity of


personal information collected, stored, or otherwise used by such free access system. Access to such


information about an individual provisional ballot shall be restricted to the elector who cast such ballot.


At the earliest time possible after the casting of a provisional ballot, the election superintendent shall


notify the Secretary of State that an elector cast a provisional ballot, whether such ballot was counted,


and, if such ballot was not counted, the reason why such ballot was not counted.


(f) At the time an elector casts a provisional ballot, the poll officers shall give the elector written


information that informs the elector of the existence of the free access system required by subsection (e)


of this Code section by which the elector will be able to ascertain if his or her ballot was counted and, if


such ballot was not counted, the reason why such ballot was not counted.


(g) Failure to establish such free access system shall subject the registrars and the county by which the


registrars are employed to sanctions by the State Election Board.


(h) Notwithstanding any other provision of this chapter to the contrary, in the event that the voting


machines or DRE units at a polling place malfunction and cannot be used to cast ballots or some other


emergency situation exists which prevents the use of such equipment to cast votes, provisional ballots


may be used by the electors at the polling place to cast their ballots. In such event, the ballots cast by


electors whose names appear on the electors list for such polling place shall not be considered


provisional ballots and shall not require verification as provided by Code Section 21-2-419; provided,


however, that persons whose names do not appear on the electors list for such polling place shall vote


provisional ballots which shall be subject to verification under Code Section 21-2-419.
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GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 2. SUPERVISORY BOARDS AND OFFICERS PART 1. STATE


ELECTION BOARD, COUNTY BOARD OF ELECTIONS, AND COUNTY BOARD OF ELECTIONS AND REGISTRATION SUBPART 1. STATE ELECTION BOARD


§ 21-2-31. Duties


It shall be the duty of the State Election Board:


(1) To promulgate rules and regulations so as to obtain uniformity in the practices and proceedings of superintendents, registrars, deputy registrars, poll officers, and other officials, as well as the legality and purity in


all primaries and elections;


(2) To formulate, adopt, and promulgate such rules and regulations, consistent with law, as will be conducive to the fair, legal, and orderly conduct of primaries and elections; and, upon the adoption of each rule and


regulation, the board shall promptly file certified copies thereof with the Secretary of State and each superintendent;


(3) To publish in print or electronically and furnish to primary and election officials, from time to time, a sufficient number of indexed copies of all primary and election laws and pertinent rules and regulations then in


force;


(4) To publish in print or electronically and distribute such explanatory pamphlets regarding the interpretation and application of primary and election laws as in the opinion of the board should be distributed to the


electorate;


(5) To investigate, or authorize the Secretary of State to investigate, when necessary or advisable the administration of primary and election laws and frauds and irregularities in primaries and elections and to report


violations of the primary and election laws either to the Attorney General or the appropriate district attorney who shall be responsible for further investigation and prosecution. Nothing in this paragraph shall be so


construed as to require any complaining party to request an investigation by the board before such party might proceed to seek any other remedy available to that party under this chapter or any other provision of law;


(6) To make such recommendations to the General Assembly as it may deem advisable relative to the conduct and administration of primaries and elections;


(7) To promulgate rules and regulations to define uniform and nondiscriminatory standards concerning what constitutes a vote and what will be counted as a vote for each category of voting system used in this state;


(8) To employ such assistants as may be necessary;


(9) Subject to funds being specifically appropriated by the General Assembly, to formulate and conduct a voter education program concerning voting procedures for voting by absentee ballot and at the polls with


particular emphasis on the proper types of identification required for voting; and


(10) To take such other action, consistent with law, as the board may determine to be conducive to the fair, legal, and orderly conduct of primaries and elections.


History


Ga. L. 1958, p. 269, § 45; Ga. L. 1959, p. 57, § 1; Code 1933, § 34-202, enacted by Ga. L. 1968, p. 862, § 2; Ga. L. 1993, p. 118, § 1; Ga. L. 1993, p. 1670, § 1; Ga. L. 1998, p. 295, § 1; Ga. L. 2001, p. 230, § 2;


Ga. L. 2003, p. 517, § 2; Ga. L. 2006, p. 3, § 1/SB 84; Ga. L. 2008, p. 781, § 2/HB 1112; Ga. L. 2010, p. 838, § 10/SB 388.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Donald . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, GA  


3. I am a Georgia native. I grew up in Quitman, GA. I registered to vote in GA 


in 1976 when I was 19 years old. I have lived in College Park since 1997. 


4. I voted in person on the weekends during Early Voting for both the General 


Election on 11/3/20 and the Senate Runoff on 1/5/21.   


5. I am a line haul truck driver and my work week is Monday through Saturday.  


I leave Atlanta every Monday evening at 10:00 pm and return home briefly 


twice during the week on Tuesdays and Thursdays in between driving 


assignments.  This period is just to sleep during the day, shower, change and 


return to duty at 10 pm again. If I were to try to vote during that time instead 


of getting rest, it would technically violate the Department of Transportation 


rules. My work week ends when I return home to Atlanta on Saturday 


afternoon. Normally, when I return home on Saturday afternoon, I go to bed 


to “reset” my clock. Therefore, Sunday is my only full day off. On Monday 


afternoon before I leave, I also go to sleep to rest to get ready for night 


driving. This is why I chose to vote on Sunday during Early Voting. 
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6. Both of the elections I voted in this cycle were very important to me, so I 


probably would have taken time off of work to vote. However, in November 


for the General Election, I wouldn’t have had any vacation time left so it 


would cost me a day’s pay, approximately $350-$400 gross salary. It is 


possible I wouldn’t have been able to vote. 


7. As a young man, when I served in the military, I was always stationed 


outside of the state of Georgia. During this time, I maintained my Georgia 


residency and voted by absentee ballot from wherever I was stationed. I 


never missed voting in a Presidential election. My point is, voting is 


important to me and just as I used the accommodation of voting by absentee 


ballot while I served in the military, I now need to use the accommodation of 


Early Voting on Sundays because of my work schedule.   


8. If Georgia changes the law so weekend voting, particularly Sunday voting, 


was not allowed or severely limited, it would make it more difficult for me to 


vote. It would definitely set up a conflict with my work schedule.  


9. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


10.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 
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11.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ___________ 
    Donald  
 


    ________________ 
    DATE 
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April 20, 2021


Voting rights become a flashpoint in Georgia governor’s
race


apnews.com/article/fb011f39af3b40518b572c8cce6e906c


By BEN NADLEROctober 9, 2018 GMT


FILE - In this Aug. 3, 2018, file photo, Georgia gubernatorial candidate Stacey Abrams
answers her phone before speaking at the National Association of Black Journalists in
Detroit. Abrams has accused GOP Secretary of State Brian Kemp of suppressing access to
the polls as their race heats up with roughly one month before the Nov. 6 election. But Kemp
says Abrams and allied liberal activists are twisting his record of guarding Georgia elections
against voter fraud. (AP Photo/Carlos Osorio, File)


FILE - In this Aug. 3, 2018, file photo, Georgia gubernatorial candidate Stacey Abrams
answers her phone before speaking at the National Association of Black Journalists in
Detroit. Abrams has accused GOP Secretary of State Brian Kemp of suppressing access to
the polls as their race heats up with roughly one month before the Nov. 6 election. But Kemp
says Abrams and allied liberal activists are twisting his record of guarding Georgia elections
against voter fraud. (AP Photo/Carlos Osorio, File)


ATLANTA (AP) — Marsha Appling-Nunez was showing the college students she teaches
how to check online if they’re registered to vote when she made a troubling discovery.
Despite being an active Georgia voter who had cast ballots in recent elections, she was no
longer registered.


“I was kind of shocked,” said Appling-Nunez, who moved from one Atlanta suburb to another
in May and believed she had successfully changed her address on the voter rolls.


“I’ve always voted. I try to not miss any elections, including local ones,” Appling-Nunez said.


She tried re-registering, but with about one month left before a November election that will
decide a governor’s race and some competitive U.S. House races, Appling-Nunez’s
application is one of over 53,000 sitting on hold with Georgia Secretary of State Brian
Kemp’s office. And unlike Appling-Nunez, many people on that list — which is predominantly
black, according to an analysis by The Associated Press — may not even know their voter
registration has been held up.


Tuesday is Georgia’s deadline to register and be eligible to vote in the November General
Election.



https://apnews.com/article/fb011f39af3b40518b572c8cce6e906c

https://apnews.com/article/race-and-ethnicity-elections-voting-voting-rights-atlanta-fb011f39af3b40518b572c8cce6e906c/gallery/media:83c1098e94c14b0cb50eed102e923e1c
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Kemp, who’s also the Republican candidate for governor, is in charge of elections and voter
registration in Georgia.


His Democratic opponent, former state Rep. Stacey Abrams, and voting rights advocacy
groups charge that Kemp is systematically using his office to suppress votes and tilt the
election, and that his policies disproportionately affect black and minority voters.


Kemp denies it vehemently.


But through a process that Kemp calls voter roll maintenance and his opponents call voter
roll purges, Kemp’s office has cancelled over 1.4 million voter registrations since 2012.
Nearly 670,000 registrations were cancelled in 2017 alone.


In a recent television appearance on Comedy Central’s “The Daily Show With Trevor Noah”
Abrams called Kemp “a remarkable architect of voter suppression.” That’s become a rallying
cry for Democrats in the governor’s race, which recent public polling shows in a statistical
dead heat.


Kemp, meanwhile, says Abrams and allied liberal activists are twisting his record of guarding
Georgia elections against voter fraud.


His campaign spokesman Ryan Mahoney said in a statement that because of Kemp, “it has
never been easier to vote in our state” and pointed to a new online voter registration system
and a student engagement program implemented under his tenure.


“Kemp is fighting to protect the integrity of our elections and ensure that only legal citizens
cast a ballot,” Mahoney said.


Two main policies overseen by Kemp have drawn criticism and legal challenges: Georgia’s
“exact match” registration verification process and the mass cancellation of inactive voter
registrations.


According to records obtained from Kemp’s office through a public records request, Appling-
Nunez’s application —like many of the 53,000 registrations on hold with Kemp’s office —
was flagged because it ran afoul of the state’s “exact match” verification process.


Under the policy, information on voter applications must precisely match information on file
with the Georgia Department of Driver Services or the Social Security Administration.
Election officials can place non-matching applications on hold.


An application could be held because of an entry error or a dropped hyphen in a last name,
for example.


Appling-Nunez says she never saw any notice from Kemp’s office indicating a problem with
her application.
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An analysis of the records obtained by The Associated Press reveals racial disparity in the
process. Georgia’s population is approximately 32 percent black, according to the U.S.
Census, but the list of voter registrations on hold with Kemp’s office is nearly 70 percent
black.


Kemp’s office blamed that disparity on the New Georgia Project, a voter registration group
founded by Abrams in 2013.


Kemp accuses the organization of being sloppy in registering voters, and says they
submitted inadequate forms for a batch of applicants that was predominantly black. His office
has said the New Georgia Project used primarily paper forms and “did not adequately train
canvassers to ensure legible, complete forms ....”


His office says “the law applies equally across all demographics,” but these numbers
became skewed by “the higher usage of one method of registration among one particular
demographic group.”


Voters whose applications are frozen in “pending” status have 26 months to fix any issues
before their application is canceled, and can still cast a provisional ballot.


But critics say the system has a high error rate and decry the racial disparity that it produces.


“We’ve shown that this process disproportionately prevents minority applicants from getting
on the voter registration rolls,” Julie Houk, special counsel for the Washington based
Lawyers’ Committee for Civil Rights Under Law, said in an interview. With that in mind, she
called it “kind of astounding” that Georgia legislators wrote it into state law in 2017.


Houk’s group wrote to Kemp in July threatening legal action if “exact match” wasn’t ended.


Kemp’s aggressive maintenance of the voter list has also garnered the threat of legal action.


His office says that they simply “conduct regular list maintenance of the voter rolls to ensure
election integrity” as required by federal and state law. “All of the affected records were
inactive as a result of returned mail, National Change of Address, and ‘no contact’ list
maintenance procedures,” it said.


Kemp dismissed and derided the legal threat targeting the “exact match” policy, issuing a
statement saying that with Election Day coming up, “it’s high time for another frivolous
lawsuit from liberal activist groups.”


His office said that since January 2014, elections officials have processed over 6.4 million
voter registrations and less than 1 percent remain in pending status.
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State Rep. Barry Fleming, who authored the state law enabling “exact match,” said in a
statement that it’s authorized under federal law, and courts have upheld a similar law in
Florida.


But Appling-Nunez said it’s important for every Georgian’s vote, including hers, to be
counted in November.


“If you don’t like what’s happening you either have to vote to change it or get out there and
change it yourself,” she said. “A life of politics is not for me so I have to support those who
are fighting the good fight.”


All contents © copyright 2021 The Associated Press. All rights reserved.
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Brad Raffensperger 
SECRETARY OF STATE 


The Office of Secretary of State 
Frances Watson 


  CHIEF INVESTIGATOR


JANUARY 15, 2021  


RE: Electors Identified on NCOA Voter List 


Dear  


You have been identified as a voter who has filed a National Change of Address notice
with the United States Post Office indicating that you currently live out-of-state and also 
cast an absentee ballot for the November 03, 2020 General Election in the state of Georgia. 
Receipt of this letter does not mean that you are not deemed to be a valid Georgia resident 
or voter. Instead, this notice is to make you aware of the residency requirement to vote in 
Georgia elections and that voting when you know you do not possess the qualifications to 
vote in Georgia is a felony under Georgia law. See O.C.G.A. § 21-2-571. 


To qualify as a valid Georgia voter, you must be a permanent resident and a citizen of the
state of Georgia and of the county in which you have requested an absentee ballot. If you 
have moved out of state with the intention of making that state your residence, you have
lost your residency in Georgia. If you have moved out-of-state temporarily with the
intention of returning to Georgia, you may still be considered a Georgia resident. For 
instance, if you are a student, in the armed forces of the United States, or if you have
removed to the District of Columbia or other federal territory, another state, or foreign
country to engage in government service, you may still be considered a resident of Georgia
unless you have registered to vote, voted, or performed other acts in your new state (such 
as receiving in-state tuition at an out-of-state college or university) indicating a desire to
change your residence. 


Thank you for your attention to this matter. Georgia Code Section 21-2-217 addresses 
voter residency requirements. You can review that code section at the following link
https://sos.ga.gov/index.php/general/secretary_brad_raffensperger, click on “Important
Links,” and select “GA CODE.” If you have any questions or concerns about your 
eligibility to vote in the state of Georgia, please do not hesitate to contact the Secretary of 
State’s Office at (404) 656-2871 or your local county election official. 


Please complete the included questionnaire and return as soon as possible to the listed 
address or scan and submit via email to fwatson@sos.ga.gov 


Respectfully, 


Frances Watson 
Chief Investigator 







NCOA VOTER QUESTIONNAIRE 


Last Name _______________________First Name_______________________ 


Current Address: Street_____________________________________________ 


City ______________________Zip_____________________ 


Are you a current resident of Georgia?   Yes or No                   ________________ 


If No when did your residency end?       ________________ 


If Yes. Can you provide a brief statement as to how you meet the residency 
qualifications for a Georgia Voter? 


Please complete and return to Attn: Frances Watson-Chief Investigator 
        Office of the Georgia Secretary of State 


                                                                  2 MLK Jr. DR. SE. 
                                                                  804 West Tower 
                                                                  Atlanta, GA. 30334 


Or email to fwatson@sos.ga.gov 
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Senate Bill 202


By: Senators Burns of the 23rd, Miller of the 49th, Dugan of the 30th, Ginn of the 47th,


Anderson of the 24th and others 


AS PASSED


A BILL TO BE ENTITLED


AN ACT


To comprehensively revise elections and voting; to amend Chapter 2 of Title 21 of the1


Official Code of Georgia Annotated, relating to elections and primaries generally, so as to2


revise a definition; to provide for the establishment of a voter intimidation and illegal3


election activities hotline; to limit the ability of the State Election Board and the Secretary4


of State to enter into certain consent agreements, settlements, and consent orders; to provide5


that the Secretary of State shall be a nonvoting ex officio member of the State Election6


Board; to provide for the appointment, confirmation, term, and removal of the chairperson7


of the State Election Board; to revise provisions relating to a quorum of such board; to8


require the Secretary of State to support and assist the State Election Board; to provide for9


the appointment of temporary and permanent replacement superintendents; to provide for10


procedures; to provide for performance reviews of local election officials requested by the11


State Election Board or local governing authorities; to provide for a definition; to provide for12


appointment and duties of performance review boards; to provide for reports of performance13


review boards; to provide for promulgation of rules and regulations; to provide additional14


requirements on the State Election Board's power to adopt emergency rules and regulations;15


to provide that no election superintendents or boards of registrars shall accept private16


funding; to provide that the State Election Board shall develop methods for distribution of17


donations; to provide that certain persons may serve as poll workers in other than the county18
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of their residence; to provide for the appointment of acting election superintendents in the19


event of a vacancy or incapacitation in the office of judge of the probate court of counties20


without a board of elections; to provide for resumption of the duties of election21


superintendent upon the filling of such vacancy; to provide for the compensation of such22


acting election superintendents; to provide for the reduction in size of certain precincts under23


certain circumstances; to provide for notice when polling places are relocated; to provide for24


certain reports; to provide limitations on the use of buses and other moveable facilities; to25


provide that the name and designation of the precinct appears on every ballot; to provide for26


allocation of voting equipment by counties and municipalities; to provide for the manner of27


handling the death of a candidate prior to a nonpartisan election; to provide that no candidate28


shall take or be sworn into any elected public office unless such candidate has received a29


majority of the votes cast for such office except as otherwise provided by law; to provide for30


participation in a multistate voter registration system; to revise procedures and standards for31


challenging electors; to provide for the printing of ballots on safety paper; to provide for the32


time and manner for applying for absentee ballots; to provide for certain limitations and33


sanctions on the distribution of absentee ballot applications; to provide for the manner of34


processing of absentee ballot applications; to provide for absentee ballot drop boxes and the35


requirements therefor; to provide for the time and manner of issuing absentee ballots; to36


provide for the manner of voting and returning absentee ballots; to revise the times for37


advance voting; to limit changes to advance voting locations in the period prior to an38


election; to provide notice requirements for changes of advance voting locations; to provide39


for the processing and tabulation of absentee ballots; to provide sanctions for improperly40


opening an absentee ballot; to provide for certain elector identification for absentee balloting;41


to provide for monitors and observers; to provide for poll watcher training; to provide for42


restrictions on the distribution of certain items within close proximity to the polls on election43


days; to provide for the voting and processing of provisional ballots; to provide for44


duplication panels for defective ballots that cannot be processed by tabulating machines; to45
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provide for ranked choice voting for military and overseas voters; to revise the time for46


runoffs; to revise eligibility to vote in runoffs; to provide for the deadline for election47


certification; to provide for a pilot program for the scanning and publishing of ballots; to48


provide for the inspection and copying of original ballots by certain persons following the49


completion of a recount; to provide for special primaries and special elections to fill50


vacancies in certain offices; to provide for public notice and observation of preparation of51


voting equipment; to provide for observation of elections and ballot processing and counting;52


to provide for the filling of vacancies in certain offices; to prohibit observing or attempting53


to observe how a voter marks or has marked his or her ballot or inducing a voter to do so; to54


prohibit the acceptance of a ballot for return without authorization; to prohibit the55


photographing or other recording of ballots and ballot markers; to amend Chapter 35 of Title56


36 of the Official Code of Georgia Annotated, relating to home rule powers, so as to provide57


for the delay of reapportionment of municipal corporation election districts when census58


numbers are delayed; to amend Title 50 of the Official Code of Georgia Annotated, relating59


to general provisions regarding state government, so as to provide for the submission and60


suspension of emergency rules by the State Election Board; to provide that scanned ballot61


images are public records; to provide for legislative findings; to provide a short title; to62


provide for related matters; to provide for effective dates; to repeal conflicting laws; and for63


other purposes.64


BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:65


SECTION 1.66


This Act shall be known and may be cited as the "Election Integrity Act of 2021."67
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SECTION 2.68


The General Assembly finds and declares that:69


(1)  Following the 2018 and 2020 elections, there was a significant lack of confidence in70


Georgia election systems, with many electors concerned about allegations of rampant voter71


suppression and many electors concerned about allegations of rampant voter fraud;72


(2)  Many Georgia election processes were challenged in court, including the subjective73


signature-matching requirements, by Georgians on all sides of the political spectrum before74


and after the 2020 general election;75


(3)  The stress of the 2020 elections, with a dramatic increase in absentee-by-mail ballots76


and pandemic restrictions, demonstrated where there were opportunities to update existing77


processes to reduce the burden on election officials and boost voter confidence;78


(4)  The changes made in this legislation in 2021 are designed to address the lack of elector79


confidence in the election system on all sides of the political spectrum, to reduce the80


burden on election officials, and to streamline the process of conducting elections in81


Georgia by promoting uniformity in voting.  Several examples will help explain how these82


goals are achieved;83


(5)  The broad discretion allowed to local officials for advance voting dates and hours led84


to significant variations across the state in total number of hours of advance voting,85


depending on the county.  More than 100 counties have never offered voting on Sunday86


and many counties offered only a single day of weekend voting.  Requiring two Saturday87


voting days and two optional Sunday voting days will dramatically increase the total voting88


hours for voters across the State of Georgia, and all electors in Georgia will have access89


to multiple opportunities to vote in person on the weekend for the first time;90


(6)  Some counties in 2020 received significant infusions of grant funding for election91


operations, while other counties received no such funds.  Promoting uniformity in the92


distribution of funds to election operations will boost voter confidence and ensure that there93







21 SB 202/AP


S. B. 202
- 5 -


is no political advantage conferred by preferring certain counties over others in the94


distribution of funds;95


(7)  Elections in Georgia are administered by counties, but that can lead to problems for96


voters in counties with dysfunctional election systems.  Counties with long-term problems97


of lines, problems with processing of absentee ballots, and other challenges in98


administration need accountability, but state officials are limited in what they are able to99


do to address those problems.  Ensuring there is a mechanism to address local election100


problems will promote voter confidence and meet the goal of uniformity;101


(8)  Elections are a public process and public participation is encouraged by all involved,102


but the enthusiasm of some outside groups in sending multiple absentee ballot applications103


in 2020, often with incorrectly filled-in voter information, led to significant confusion by104


electors.  Clarifying the rules regarding absentee ballot applications will build elector105


confidence while not sacrificing the opportunities for electors to participate in the process;106


(9)  The lengthy absentee ballot process also led to elector confusion, including electors107


who were told they had already voted when they arrived to vote in person.  Creating a108


definite period of absentee voting will assist electors in understanding the election process109


while also ensuring that opportunities to vote are not diminished, especially when many110


absentee ballots issued in the last few days before the election were not successfully voted111


or were returned late;112


(10)  Opportunities for delivering absentee ballots to a drop box were first created by the113


State Election Board as a pandemic response.  The drop boxes created by rule no longer114


existed in Georgia law when the emergency rules that created them expired.  The General115


Assembly considered a variety of options and constructed a system that allows the use of116


drop boxes, while also ensuring the security of the system and providing options in117


emergency situations;118


(11)  The lengthy nine-week runoffs in 2020 were exhausting for candidates, donors, and119


electors.  By adding ranked choice voting for military and overseas voters, the run-off120
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period can be shortened to a more manageable period for all involved, easing the burden121


on election officials and on electors;122


(12)  Counting absentee ballots in 2020 took an incredibly long time in some counties.123


Creating processes for early processing and scanning of absentee ballots will promote124


elector confidence by ensuring that results are reported quickly;125


(13)  The sanctity of the precinct was also brought into sharp focus in 2020, with many126


groups approaching electors while they waited in line.  Protecting electors from improper127


interference, political pressure, or intimidation while waiting in line to vote is of paramount128


importance to protecting the election system and ensuring elector confidence;129


(14)  Ballot duplication for provisional ballots and other purposes places a heavy burden130


on election officials.  The number of duplicated ballots has continued to rise dramatically131


from 2016 through 2020.  Reducing the number of duplicated ballots will significantly132


reduce the burden on election officials and creating bipartisan panels to conduct duplication133


will promote elector confidence;134


(15)  Electors voting out of precinct add to the burden on election officials and lines for135


other electors because of the length of time it takes to process a provisional ballot in a136


precinct.  Electors should be directed to the correct precinct on election day to ensure that137


they are able to vote in all elections for which they are eligible;138


(16)  In considering the changes in 2021, the General Assembly heard hours of testimony139


from electors, election officials, and attorneys involved in voting.  The General Assembly140


made significant modifications through the legislative process as it weighed the various141


interests involved, including adding further weekend voting, changing parameters for142


out-of-precinct voting, and adding transparency for ballot images; and143


(17)  While each of the changes in this legislation in 2021 stands alone and is severable144


under Code Section 1-1-3, the changes in total reflect the General Assembly's considered145


judgment on the changes required to Georgia's election system to make it "easy to vote and146
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hard to cheat," applying the lessons learned from conducting an election in the 2020147


pandemic.148


SECTION 3.149


Chapter 2 of Title 21 of the Official Code of Georgia Annotated, relating to elections and150


primaries generally, is amended by revising paragraph (35) of Code Section 21-2-2, relating151


to definitions, as follows:152


"(35)  'Superintendent' means:153


(A)  Either the judge of the probate court of a county or the county board of elections,154


the county board of elections and registration, the joint city-county board of elections,155


or the joint city-county board of elections and registration, if a county has such;156


(B)  In the case of a municipal primary, the municipal executive committee of the157


political party holding the primary within a municipality or its agent or, if none, the158


county executive committee of the political party or its agent;159


(C)  In the case of a nonpartisan municipal primary, the person appointed by the proper160


municipal executive committee; and161


(D)  In the case of a municipal election, the person appointed by the governing162


authority pursuant to the authority granted in Code Section 21-2-70; and163


(E)  In the case of the State Election Board exercising its powers under subsection (f)164


of Code Section 21-2-33.1, the individual appointed by the State Election Board to165


exercise the power of election superintendent."166


SECTION 4.167


Said chapter is further amended by revising Code Section 21-2-3, which was previously168


reserved, as follows:169


"21-2-3.170
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The Attorney General shall have the authority to establish and maintain a telephone hotline171


for the use of electors of this state to file complaints and allegations of voter intimidation172


and illegal election activities.  Such hotline shall, in addition to complaints and reports173


from identified persons, also accept anonymous tips regarding voter intimidation and174


election fraud.  The Attorney General shall have the authority to review each complaint or175


allegation of voter intimidation or illegal election activities within three business days or176


as expeditiously as possible and determine if such complaint or report should be177


investigated or prosecuted.  Reserved."178


SECTION 5.179


Said chapter is further amended by revising Code Section 21-2-30 relating to creation,180


composition, terms of service, vacancies, quorum, seal, bylaws, and meetings of the State181


Board of Elections as follows:182


"21-2-30.183


(a)  There is created a state board to be known as the State Election Board, to be composed184


of the Secretary of State a chairperson elected by the General Assembly, an elector to be185


elected by a majority vote of the Senate of the General Assembly at its regular session held186


in each odd-numbered year, an elector to be elected by a majority vote of the House of187


Representatives of the General Assembly at its regular session held in each odd-numbered188


year, and a member of each political party to be nominated and appointed in the manner189


provided in this Code section.  No person while a member of the General Assembly shall190


serve as a member of the board.191


(a.1)(1)  The chairperson shall be elected by the General Assembly in the following192


manner:  A joint resolution which shall fix a definite time for the nomination and election193


of the chairperson may be introduced in either branch of the General Assembly.  Upon194


passage of the resolution by a majority vote of the membership of the Senate and House195


of Representatives, it shall be the duty of the Speaker of the House of Representatives to196







21 SB 202/AP


S. B. 202
- 9 -


call for the nomination and election of the chairperson at the time specified in the197


resolution, at which time the name of the qualified person receiving a majority vote of the198


membership of the House of Representatives shall be transmitted to the Senate for199


confirmation.  Upon the qualified person's receiving a majority vote of the membership200


of the Senate, he or she shall be declared the duly elected chairperson; and the Governor201


shall be notified of his or her election by the Secretary of the Senate.  The Governor is202


directed to administer the oath of office to the chairperson and to furnish the chairperson203


with a properly executed commission of office certifying his or her election.204


(2)  The chairperson of the board shall be nonpartisan.  At no time during his or her205


service as chairperson shall the chairperson actively participate in a political party206


organization or in the campaign of a candidate for public office, nor shall he or she make207


any campaign contributions to a candidate for public office.  Furthermore, to qualify for208


appointment as chairperson, in the two years immediately preceding his or her209


appointment, a person shall not have qualified as a partisan candidate for public office,210


participated in a political party organization or the campaign of a partisan candidate for211


public office, or made any campaign contributions to a partisan candidate for public212


office.213


(3)  The term of office of the chairperson shall continue until a successor is elected as214


provided in paragraph (1) of this subsection.  In the event of a vacancy in the position of215


chairperson at a time when the General Assembly is not in session, it shall be the duty of216


the Governor and the Governor is empowered and directed to appoint a chairperson217


possessing the qualifications as provided in this subsection who shall serve as chairperson218


until the next regular session of the General Assembly, at which time the nomination and219


election of a chairperson shall be held by the General Assembly as provided in220


paragraph (1) of this subsection.221


(b)  A member elected by a house of the General Assembly shall take office on the day222


following the adjournment of the regular session in which elected and shall serve for a term223
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of two years and until his or her successor is elected and qualified, unless sooner removed.224


An elected member of the board may be removed at any time by a majority vote of the225


house which elected him or her.  In the event a vacancy should occur in the office of such226


a member of the board at a time when the General Assembly is not in session, then the227


President of the Senate shall thereupon appoint an elector to fill the vacancy if the prior228


incumbent of such office was elected by the Senate or appointed by the President of the229


Senate; and the Speaker of the House of Representatives shall thereupon appoint an elector230


to fill the vacancy if the prior incumbent of such office was elected by the House of231


Representatives or appointed by the Speaker of the House of Representatives.  A member232


appointed to fill a vacancy may be removed at any time by a majority vote of the house233


whose presiding officer appointed him or her.234


(c)  Within 30 days after April 3, 1968, the state executive committee of each political235


party shall nominate a member of its party to serve as a member of the State Election Board236


and, thereupon, the Governor shall appoint such nominee as a member of the board to serve237


for a term of two years from the date of the appointment and until his or her successor is238


elected and qualified, unless sooner removed.  Thereafter, such state executive committee239


shall select a nominee for such office on the board within 30 days after a vacancy occurs240


in such office and shall also select a nominee at least 30 days prior to the expiration of the241


term of each incumbent nominated by it; and each such nominee shall be immediately242


appointed by the Governor as a member of the board to serve for the unexpired term in the243


case of a vacancy, and for a term of two years in the case of an expired term.  Each244


successor, other than one appointed to serve an unexpired term, shall serve for a term of245


two years; and the terms shall run consecutively from the date of the initial gubernatorial246


appointment.  No person shall be eligible for nomination by such state executive committee247


unless he or she is an elector and a member in good standing of the political party of the248


committee.  Such a member shall cease to serve on the board and his or her office shall be249
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abolished if and when his or her political organization shall cease to be a 'political party'250


as defined in Code Section 21-2-2.251


(d)  The Secretary of State shall be the chairperson of the board an ex officio nonvoting252


member of the board.  Three voting members of the board shall constitute a quorum, and253


no vacancy on the board shall impair the right of the quorum to exercise all the powers and254


perform all the duties of the board.  The board shall adopt a seal for its use and bylaws for255


its own government and procedure.256


(e)  Meetings shall be held whenever necessary for the performance of the duties of the257


board on call of the chairperson or whenever any two of its members so request.  Minutes258


shall be kept of all meetings of the board and a record kept of the vote of each member on259


all questions coming before the board.  The chairperson shall give to each member of the260


board prior notice of the time and place of each meeting of the board.261


(f)  If any member of the board, other than the Secretary of State, shall qualify as a262


candidate for any public office which is to be voted upon in any primary or election263


regulated by the board, that member's position on the board shall be immediately vacated264


and such vacancy shall be filled in the manner provided for filling other vacancies on the265


board."266


SECTION 6.267


Said chapter is further amended in Code Section 21-2-33.1, relating to enforcement of268


chapter, by adding new subsections to read as follows:269


"(f)  After following the procedures set forth in Code Section 21-2-33.2, the State Election270


Board may suspend county or municipal superintendents and appoint an individual to serve271


as the temporary superintendent in a jurisdiction.  Such individual shall exercise all the272


powers and duties of a superintendent as provided by law, including the authority to make273


all personnel decisions related to any employees of the jurisdiction who assist with carrying274
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out the duties of the superintendent, including, but not limited to, the director of elections,275


the election supervisor, and all poll officers.276


(g)  At no time shall the State Election Board suspend more than four county or municipal277


superintendents pursuant to subsection (f) of this Code section.278


(h)  The Secretary of State shall, upon the request of the State Election Board, provide any279


and all necessary support and assistance that the State Election Board, in its sole discretion,280


determines is necessary to enforce this chapter or to carry out or conduct any of its duties."281


SECTION 7.282


Such chapter is further amended in Subpart 1 of Part 1 of Article 2, relating to the State283


Election Board, by adding a new Code section to read as follows:284


"21-2-33.2.285


(a)  The governing authority of a county or municipality, as applicable, following a286


recommendation based on an investigation by a performance review board pursuant to287


Code Section 21-2-106 may petition the State Election Board, through the Secretary of288


State, for extraordinary relief pursuant to this Code section.  In addition, the State Election289


Board, on its own motion or following a recommendation based on an investigation by a290


performance review board pursuant to Part 5 of this article, may pursue the extraordinary291


relief provided in this Code section.292


(b)  Upon receiving a petition or taking appropriate action pursuant to subsection (a) of this293


Code section, the State Election Board shall conduct a preliminary investigation to294


determine if sufficient cause exists to proceed to a full hearing on the petition.  Such295


preliminary investigation shall be followed by a preliminary hearing which shall take place296


not less than 30 days nor more than 90 days after the Secretary of State receives the297


petition.  Service of the petition shall be made by hand delivery or by statutory overnight298


delivery to the Secretary of State's office.  At such preliminary hearing, the State Election299


Board shall determine if sufficient cause exists to proceed to a full hearing on the petition300
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or if the petition should be dismissed.  The State Election Board shall promulgate rules and301


regulations for conducting such preliminary investigation and preliminary hearing.302


(c)  Following the preliminary hearing described in subsection (b) of this Code section, the303


State Election Board may suspend a county or municipal superintendent pursuant to this304


Code section if at least three members of the board find, after notice and hearing, that:305


(1)  By a preponderance of the evidence, a county or municipal superintendent has306


committed at least three violations of this title or of State Election Board rules and307


regulations, in the last two general election cycles; and the county or municipal308


superintendent has not sufficiently remedied the violations; or309


(2)  By clear and convincing evidence, the county or municipal superintendent has, for310


at least two elections within a two-year period, demonstrated nonfeasance, malfeasance,311


or gross negligence in the administration of the elections.312


(d)  A majority of the members of a board of elections, board of elections and registration,313


or county commission; a probate judge who serves as election superintendent, or, for a sole314


commissioner form of government, a sole commissioner may petition the Secretary of State315


to continue any hearing scheduled pursuant to this Code section.  Upon a showing of good316


cause, the State Election Board may in its sound discretion continue any such hearing.317


Notwithstanding any other provision of law, deliberations held on such petition by the State318


Election Board shall not be open to the public; provided, however, that testimony shall be319


taken in an open meeting and a vote on the recommendation shall be taken in an open320


meeting following the hearing or at the next regularly scheduled meeting.321


(e)(1)  If the State Election Board makes a finding in accordance with subsection (c) of322


this Code section, it may suspend the superintendent or board of registrars with pay and323


appoint an individual to serve as the temporary superintendent.  The temporary324


superintendent who is appointed shall be otherwise qualified to serve or meet the325


necessary qualifications within three months of appointment.326
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(2)  Any superintendent suspended under this Code section may petition the State327


Election Board for reinstatement no earlier than 30 days following suspension and no328


later than 60 days following suspension.  In the event that a suspended superintendent or329


registrar does not petition for reinstatement within the allotted time period, his or her330


suspension shall be converted into permanent removal, and the temporary superintendent331


shall become a permanent superintendent subject to removal by the jurisdiction not less332


than nine months after his or her appointment.333


(3)  If, after the expiration of the nine-month period following the appointment, the334


jurisdiction removes the permanent superintendent, any provisions of local or general law335


governing appointment of the superintendent shall govern the appointment of the336


superintendent.337


(4)  If, at any time after the expiration of the nine-month period following the338


appointment, at least three members of the State Election Board find, after notice and339


hearing, that the jurisdiction no longer requires a superintendent appointed under this340


Code section, any provisions of local or general law governing appointment of the341


superintendent shall govern the appointment of the superintendent.342


(f)  Upon petition for reinstatement by a superintendent suspended pursuant to a finding343


under paragraph (1) of subsection (c) of this Code section, the State Election Board shall344


conduct a hearing for the purpose of receiving evidence relative to whether the345


superintendent's continued service as superintendent is more likely than not to improve the346


ability of the jurisdiction to conduct elections in a manner that complies with this chapter.347


The suspended superintendent shall be given at least 30 days' notice prior to such hearing348


and such hearing shall be held no later than 90 days after the petition is filed in accordance349


with Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,' except that the350


State Election Board shall have the power to call witnesses and request documents on its351


own initiative.  If the State Election Board denies the petition, it shall be deemed a final352


agency decision under Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,'353
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and it may be appealed in a manner consistent with Code Section 50-13-19.  The Attorney354


General or his or her designee shall represent the interests of the State Election Board in355


any such judicial review.356


(g)  A local government shall not expend any public funds for attorneys' fees or expenses357


of litigation relating to the proceedings initiated pursuant to this Code section except to the358


extent such fees and expenses are incurred prior to and through the recommendation of the359


State Election Board as provided in subsection (c) of this Code section; provided, however,360


that nothing in this subsection shall be construed to prohibit an insurance provider from361


covering attorneys' fees or expenses of litigation under an insurance policy.  Any362


suspended superintendent who is reinstated by the State Election Board pursuant to this363


Code section may be reimbursed by the local government for his or her reasonable364


attorneys' fees and related expenses incurred in pursuing such reinstatement.365


(h)  For purposes of this Code section, where a judge of probate court serves as the366


superintendent, the suspension authorized by this Code section shall apply only to the judge367


of probate court's duties as a superintendent and not as a judge of probate court.368


(i)  When the State Election Board exercises its authority under subsection (f) of Code369


Section 21-2-33.1, the jurisdiction involved shall not diminish or reduce the funds already370


budgeted or appropriated by the jurisdiction pursuant to Code Section 21-2-71 and shall371


pay any necessary and reasonable funds over that amount, as determined by the temporary372


superintendent, to faithfully carry out their obligations under Code Section 21-2-70."0373


SECTION 8.374


Said chapter is further amended in Subpart 1 of Part 1 of Article 2, relating to the State375


Election Board, by adding new Code sections to read as follows:376


"21-2-35.377


(a)  Notwithstanding any other provision of this chapter, Chapter 3 of Title 38, relating to378


emergency management, or Chapter 13 of Title 50, the "Georgia Administrative Procedure379
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Act," to the contrary, the State Election Board may only adopt emergency rules or380


regulations in circumstances of imminent peril to public health, safety, or welfare.  To381


adopt any such emergency rule or regulation, in addition to any other rule-making382


requirement of this chapter or Chapter 13 of Title 50, the State Election Board shall:383


(1)  Give notice to the public of its intended action;384


(2)  Immediately upon the setting of the date and time of the meeting at which such385


emergency rule or regulation is to be considered give notice by email of its intended386


action to:387


(A)  The Governor;388


(B)  The Lieutenant Governor;389


(C)  The Speaker of the House of Representatives;390


(D)  The chairpersons of the standing committees of each house of the General391


Assembly tasked with election matters;392


(E)  Legislative counsel; and393


(F)  The chief executive officer of each political party registered pursuant to subsection394


(a) of Code Section 21-2-110; and395


(3)  State in the notices required by paragraphs (1) and (2) of this subsection the nature396


of the emergency and the manner in which such emergency represents an imminent peril397


to public health, safety, or welfare.398


(b)  Upon adoption or promulgation of any emergency rule or regulation pursuant to this399


Code section, a majority of the State Election Board shall certify in writing that such400


emergency rule or regulation was made in strict and exact compliance with the provisions401


of this chapter and subsection (e) of Code Section 50-13-4.402


(c)  In the event of any conflict between this Code section and any provision of Chapter 13403


of Title 50, this Code section shall govern and supersede any such conflicting provision.404
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21-2-36.405


The State Election Board, the members thereof, the Secretary of State, and any of their406


attorneys or staff, at least five business days prior to entering into any consent agreement,407


settlement, or consent order that limits, alters, or interprets any provision of this chapter,408


shall notify the House of Representatives and Senate Committees on the Judiciary of such409


proposed consent agreement, settlement, or consent order."410


SECTION 9.411


Said chapter is further amended by revising Code Section 21-2-71, relating to payment by412


county or municipality of superintendent's expenses, as follows:413


"21-2-71.414


(a)  The governing authority of each county or municipality shall appropriate annually and415


from time to time, to the superintendent of such county or municipality, the funds that it416


shall deem necessary for the conduct of primaries and elections in such county or417


municipality and for the performance of his or her other duties under this chapter,418


including:419


(1)  Compensation of the poll officers, custodians, and other assistants and employees420


provided for in this chapter;421


(2)  Expenditures and contracts for expenditures by the superintendent for polling places;422


(3)  Purchase or printing, under contracts made by the superintendent, of all ballots and423


other election supplies required by this chapter, or which the superintendent shall424


consider necessary to carry out the provisions of this chapter;425


(4)  Maintenance of all voting equipment required by this chapter, or which the426


superintendent shall consider necessary to carry out this chapter; and427


(5)  All other expenses arising out of the performance of his or her duties under this428


chapter.429
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(b)  No superintendent shall take or accept any funding, grants, or gifts from any source430


other than from the governing authority of the county or municipality, the State of Georgia,431


or the federal government.432


(c)  The State Election Board shall study and report to the General Assembly a proposed433


method for accepting donations intended to facilitate the administration of elections and434


a method for an equitable distribution of such donations state wide by October 1, 2021."435


SECTION 10.436


Said chapter is further amended in Part 3 of Article 2, relating to superintendents, by adding437


a new Code section to read as follows:438


"21-2-74.1.439


(a)  If a county does not have a board of elections and:440


(1)  There is a vacancy in the office of judge of the probate court that has not been filled441


pursuant to Code Section 15-9-10 or 15-9-11; or 442


(2)  The judge of the probate court is incapacitated and unable to perform the duties of443


the election superintendent for a period of more than five days;444


The chief judge of the superior court in the circuit to which the county is assigned shall445


appoint a qualified individual to serve as the acting election superintendent during such446


vacancy or incapacitation.447


(b)  Upon the filling of a vacancy in the office of judge of the probate court pursuant to448


Code Section 15-9-10 or 15-9-11, the judge of the probate court shall resume the duties of449


the election superintendent.450


(c)  The sole county commissioner or the board of county commissioners shall fix the451


compensation of the individual who serves as acting election superintendent until the452


vacancy is filled or the incapacitation ends.  The compensation shall be paid from the453


general funds of the county."454
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SECTION 11.455


Said chapter is further amended by revising subsection (a) of Code Section 21-2-92, relating456


to qualifications of poll officers, service during municipal election or primary, and Student457


Teen Election Participant (STEP) program, as follows:458


"(a)(1)  Poll officers appointed pursuant to Code Sections 21-2-90 and 21-2-91 shall be459


judicious, intelligent, and upright citizens of the United States, residents of or otherwise460


employed by the county in which they are appointed except as otherwise provided in461


paragraph (2) of this subsection or, in the case of municipal elections, residents of or462


otherwise employed by the municipality in which the election is to be held or of the463


county in which that municipality is located, 16 years of age or over, and shall be able to464


read, write, and speak the English language.  No poll officer shall be eligible for any465


nomination for public office or to be voted for at a primary or election at which the poll466


officer shall serve.  No person who is otherwise holding public office, other than a467


political party office, shall be eligible to be appointed as or to serve as a poll officer.  A468


parent, spouse, child, brother, sister, father-in-law, mother-in-law, son-in-law,469


daughter-in-law, brother-in-law, or sister-in-law of a candidate shall not be eligible to470


serve as a poll officer in any precinct in which such candidate's name appears on the471


ballot in any primary or election.472


(2)  A poll officer may be allowed to serve in a county that adjoins the county in which473


such poll officer resides if, in the discretion of the election superintendent of the county474


in which such person resides, the waiver of such county residency or county employment475


requirements of paragraph (1) of this subsection do not impair the ability of the county476


to provide adequate staff for the performance of election duties under this chapter and if,477


in the discretion of the county election superintendent in which such person wishes to478


serve, sufficient need for more poll officers exists."479
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SECTION 12.480


Said chapter is further amended in Article 2, relating to supervisory boards and officers, by481


adding a new part to read as follows:482


"Part 5483


21-2-105.484


As used in this part, the term 'local election official' means:485


(1)  A county board of elections or a county board of elections and registration486


established pursuant to Code Section 21-2-40;487


(2)  A judge of the probate court fulfilling the role of election superintendent; or488


(3)  A municipal election superintendent.489


21-2-106.490


(a)  The following officials may request that a performance review of a local election491


official be conducted:492


(1)  The governing authority of the same jurisdiction as the local election official;493


(2)  For counties represented by more than three members of the Georgia House of494


Representatives and Georgia Senate, at least two members of the Georgia House of495


Representatives and two members of the Georgia Senate who represent the county; and496


(3)  For counties represented by fewer than four members of the Georgia House of497


Representatives and Georgia Senate, at least one member of the Georgia House of498


Representatives and one member of the Georgia Senate who represent the county.499


Such request shall be transmitted to the State Election Board which shall appoint an500


independent performance review board within 30 days after receiving such resolution.  The501


State Election Board shall appoint three competent persons to serve as members of the502


performance review board, one of whom shall be an employee of the elections division of503
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the Secretary of State and two of whom shall be local election officials, provided that no504


such appointee shall be a local election official for the county or municipality, as505


applicable, under review.506


(b)  It shall be the duty of a performance review board to make a thorough and complete507


investigation of the local election official with respect to all actions of the local election508


official regarding the technical competency in the maintenance and operation of election509


equipment, proper administration and oversight of registration and elections, and510


compliance with state law and regulations.  The performance review board shall issue a511


written report of its findings to the Secretary of State, the State Election Board, and the512


local governing authority which shall include such evaluations, judgments, and513


recommendations as it deems appropriate.  The local governing authority shall reimburse514


the members of the performance review board for reasonable expenses incurred in the515


performance of their duties, including mileage, meals, lodging, and costs of materials.516


(c)  The findings of the report of the review board under subsection (b) of this Code section517


or of any audit or investigation performed by the State Election Board may be grounds for518


removal of one or more local election officials pursuant to Code Section 21-2-33.2.519


21-2-107.520


(a)  The State Election Board shall appoint an independent performance review board on521


its own motion if it determines that there is evidence which calls into question the522


competence of a local election official regarding the oversight and administration of523


elections, voter registration, or both, with state law and regulations.524


(b)  The State Election Board shall appoint three competent persons to serve as members525


of the performance review board, one of whom shall be an employee of the elections526


division of the office of Secretary of State and two of whom shall be local election527


officials, provided that none of the three appointees shall be a local election official for the528


county or municipality under review.529
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(c)  The performance review board shall issue a written report of its findings to the State530


Election Board and the Secretary of State and the applicable local governing authority,531


which shall include such evaluations, judgments, and recommendations as it deems532


appropriate.  The local governing authority shall reimburse the members of the533


performance review board for reasonable expenses incurred in the performance of their534


duties, including mileage, meals, lodging, and costs of materials.535


(d)  The findings of the report of the performance review board under subsection (c) of this536


Code section or of any audit or investigation performed by the State Election Board may537


be grounds for removal of a local election official pursuant to Code Section 21-2-33.2.538


21-2-108.539


The State Election Board shall promulgate such rules and regulations as may be necessary540


for the administration of this part."541


SECTION 13.542


Said chapter is further amended in Code Section 21-2-134, relating to withdrawal, death, or543


disqualification of candidate for office, return of qualifying fee, and nomination certificate,544


by adding a new subsection to read as follows:545


"(g)  In the event of the death of a candidate on the ballot in a nonpartisan election prior to546


such nonpartisan election, such candidate's name shall remain on the ballot and all votes547


cast for such candidate shall be counted.  If the deceased candidate receives the requisite548


number of votes to be elected, such contest shall be handled as a failure to fill the office549


under Code Section 21-2-504.  If the deceased candidate receives enough votes to be in a550


run-off election, such run-off election shall be conducted as provided in Code551


Section 21-2-501 and the candidates in such runoff shall be determined in accordance with552


paragraph (2) of subsection (a) of Code Section 21-2-501."553
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SECTION 14.554


Said chapter is further amended by revising subsection (f) of Code Section 21-2-212, relating555


to county registrars, appointment, certification, term of service, vacancies, compensation and556


expenses of chief registrar, registrars, and other officers and employees, and budget557


estimates, as follows:558


"(f)  The board of registrars of each county shall prepare annually a budget estimate in559


which it shall set forth an itemized list of its expenditures for the preceding two years and560


an itemized estimate of the amount of money necessary to be appropriated for the ensuing561


year and shall submit the same at the time and in the manner and form other county budget562


estimates are required to be filed.  No board of registrars shall take or accept any funding,563


grants, or gifts from any source other than from the governing authority of the county, the564


State of Georgia, or the federal government."565


SECTION 15.566


Said chapter is further amended by revising Code Section 21-2-229, relating to challenge of567


applicant for registration by other electors, notice and hearing, and right of appeal, as568


follows:569


"21-2-229.570


(a)  Any elector of a county or municipality may challenge the qualifications of any person571


applying to register to vote in the county or municipality and may challenge the572


qualifications of any elector of the county or municipality whose name appears on the list573


of electors.  Such challenges shall be in writing and shall specify distinctly the grounds of574


the challenge.  There shall not be a limit on the number of persons whose qualifications575


such elector may challenge.576


(b)  Upon such challenge being filed with the board of registrars, the registrars shall set a577


hearing on such challenge within ten business days after serving notice of the challenge.578


Notice of the date, time, and place of the hearing shall be served upon the person whose579
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qualifications are being challenged along with a copy of such challenge and upon the580


elector making the challenge within ten business days following the filing of the challenge.581


The person being challenged shall receive at least three days' notice of the date, time, and582


place of the hearing.  Such notice shall be served either by first-class mail addressed to the583


mailing address shown on the person's voter registration records or in the manner provided584


in subsection (c) of Code Section 21-2-228.585


(c)  The burden shall be on the elector making the challenge to prove that the person being586


challenged is not qualified to remain on the list of electors.  The board of registrars shall587


have the authority to issue subpoenas for the attendance of witnesses and the production588


of books, papers, and other material upon application by the person whose qualifications589


are being challenged or the elector making the challenge.  The party requesting such590


subpoenas shall be responsible to serve such subpoenas and, if necessary, to enforce the591


subpoenas by application to the superior court.  Any witness so subpoenaed, and after592


attending, shall be allowed and paid the same mileage and fee as allowed and paid593


witnesses in civil actions in the superior court.594


(d)  After the hearing provided for in this Code section, the registrars shall determine said595


challenge and shall notify the parties of their decision.  If the registrars uphold the596


challenge, the person's application for registration shall be rejected or the person's name597


removed from the list of electors, as appropriate.  The elector shall be notified of such598


decision in writing either by first-class mail addressed to the mailing address shown on the599


person's voter registration records or in the manner provided in subsection (c) of Code600


Section 21-2-228 for other notices.601


(e)  Either party shall have a right of appeal from the decision of the registrars to the602


superior court by filing a petition with the clerk of the superior court within ten days after603


the date of the decision of the registrars.  A copy of such petition shall be served upon the604


other parties and the registrars.  Unless and until the decision of the registrars is reversed605


by the court, the decision of the registrars shall stand.606
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(f)  Failure to comply with the provisions of this Code section by the board of registrars607


shall subject such board to sanctions by the State Election Board."608


SECTION 16.609


Said chapter is further amended by revising Code Section 21-2-230, relating to challenge of610


persons on list of electors by other electors, procedure;, hearing, and right of appeal, as611


follows:612


"21-2-230.613


(a)  Any elector of the county or municipality may challenge the right of any other elector614


of the county or municipality, whose name appears on the list of electors, to vote in an615


election.  Such challenge shall be in writing and specify distinctly the grounds of such616


challenge.  Such challenge may be made at any time prior to the elector whose right to vote617


is being challenged voting at the elector's polling place or, if such elector cast an absentee618


ballot, prior to 5:00 P.M. on the day before the election absentee ballots are to begin to be619


scanned and tabulated; provided, however, that challenges to persons voting by absentee620


ballot in person at the office of the registrars or the absentee ballot clerk shall be made prior621


to such person's voting.  There shall not be a limit on the number of persons whose622


qualifications such elector may challenge.623


(b)  Upon the filing of such challenge, the board of registrars shall immediately consider624


such challenge and determine whether probable cause exists to sustain such challenge.  If625


the registrars do not find probable cause, the challenge shall be denied.  If the registrars626


find probable cause, the registrars shall notify the poll officers of the challenged elector's627


precinct or, if the challenged elector voted by absentee ballot, notify the poll officers at the628


absentee ballot precinct and, if practical, notify the challenged elector and afford such629


elector an opportunity to answer.630


(c)  If the challenged elector appears at the polling place to vote, such elector shall be given631


the opportunity to appear before the registrars and answer the grounds of the challenge.632
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(d)  If the challenged elector does not cast an absentee ballot and does not appear at the633


polling place to vote and if the challenge is based on grounds other than the qualifications634


of the elector to remain on the list of electors, no further action by the registrars shall be635


required.636


(e)  If the challenged elector cast an absentee ballot and it is not practical to conduct a637


hearing prior to the close of the polls and the challenge is based upon grounds other than638


the qualifications of the elector to remain on the list of electors, the absentee ballot shall639


be treated as a challenged ballot pursuant to subsection (e) of Code Section 21-2-386.  No640


further action by the registrars shall be required.641


(f)  If the challenged elector does not cast an absentee ballot and does not appear at the642


polling place to vote and the challenge is based on the grounds that the elector is not643


qualified to remain on the list of electors, the board of registrars shall proceed to hear the644


challenge pursuant to Code Section 21-2-229.645


(g)  If the challenged elector cast an absentee ballot and the challenge is based upon646


grounds that the challenged elector is not qualified to remain on the list of electors, the647


board of registrars shall proceed to conduct a hearing on the challenge on an expedited648


basis prior to the certification of the consolidated returns of the election by the election649


superintendent.  The election superintendent shall not certify such consolidated returns650


until such hearing is complete and the registrars have rendered their decision on the651


challenge.  If the registrars deny the challenge, the superintendent shall proceed to certify652


the consolidated returns.  If the registrars uphold the challenge, the name of the challenged653


elector shall be removed from the list of electors and the ballot of the challenged elector654


shall be rejected and not counted and, if necessary, the returns shall be adjusted to remove655


any votes cast by such elector.  The elector making the challenge and the challenged elector656


may appeal the decision of the registrars in the same manner as provided in subsection (e)657


of Code Section 21-2-229.658
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(h)  If the challenged elector appears at the polls to vote and it is practical to conduct a659


hearing on the challenge prior to the close of the polls, the registrars shall conduct such660


hearing and determine the merits of the challenge.  If the registrars deny the challenge, the661


elector shall be permitted to vote in the election notwithstanding the fact that the polls may662


have closed prior to the time the registrars render their decision and the elector can actually663


vote, provided that the elector proceeds to vote immediately after the decision of the664


registrars.  If the registrars uphold the challenge, the challenged elector shall not be665


permitted to vote and, if the challenge is based upon the grounds that the elector is not666


qualified to remain on the list of electors, the challenged elector's name shall be removed667


from the list of electors.668


(i)  If the challenged elector appears at the polls to vote and it is not practical to conduct669


a hearing prior to the close of the polls or if the registrars begin a hearing and subsequently670


find that a decision on the challenge cannot be rendered within a reasonable time, the671


challenged elector shall be permitted to vote by casting a challenged ballot on the same672


type of ballot that is used by the county or municipality for provisional ballots.  Such673


challenged ballot shall be sealed in double envelopes as provided in subsection (a) of Code674


Section 21-2-419 and, after having the word 'Challenged,' the elector's name, and the675


alleged cause of the challenge written across the back of the outer envelope, the ballot shall676


be deposited by the person casting such ballot in a secure, sealed ballot box677


notwithstanding the fact that the polls may have closed prior to the time the registrars make678


such a determination, provided that the elector proceeds to vote immediately after such679


determination of the registrars.  In such cases, if the challenge is based upon the grounds680


that the challenged elector is not qualified to remain on the list of electors, the registrars681


shall proceed to finish the hearing prior to the certification of the consolidated returns of682


the election by the election superintendent.  If the challenge is based on other grounds, no683


further action shall be required by the registrars.  The election superintendent shall not684


certify such consolidated returns until such hearing is complete and the registrars have685
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rendered their decision on the challenge.  If the registrars deny the challenge, the686


superintendent shall proceed to certify the consolidated returns.  If the registrars uphold the687


challenge, the name of the challenged elector shall be removed from the list of electors and688


the ballot of the challenged elector shall be rejected and not counted and, if necessary, the689


returns shall be adjusted to remove any votes cast by such elector.  The elector making the690


challenge and the challenged elector may appeal the decision of the registrars in the same691


manner as provided in subsection (e) of Code Section 21-2-229.692


(j)  Failure to comply with the provisions of this Code section by the board of registrars693


shall subject such board to sanctions by the State Election Board."694


SECTION 17.695


Said chapter is further amended in subsection (b) of Code Section 21-2-232, relating to696


removal of elector's name from list of electors, by adding a new paragraph to read as follows:697


"(3)  Once becoming a member of the nongovernmental entity described in subsection (d)698


of Code Section 21-2-225, the Secretary of State shall obtain regular information from699


such entity regarding electors who may have moved to another state, died, or otherwise700


become ineligible to vote in Georgia.  The Secretary of State shall use such information701


to conduct list maintenance on the list of eligible electors."702


SECTION 18.703


Said chapter is further amended by revising Code Section 21-2-263, relating to reduction in704


size of, or provision of additional voting equipment or poll workers to, precincts containing705


more than 2,000 electors when voting in such precincts at previous general election not706


completed one hour after closing of polls, as follows:707
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"21-2-263.708


(a)  If, at the previous general election, a precinct contained more than 2,000 electors and709


if all those electors desiring to vote had not completed voting one hour following the710


closing of the polls, the superintendent shall either reduce the size of said precinct so that711


it shall contain not more than 2,000 electors in accordance with the procedures prescribed712


by this chapter for the division, alteration, and consolidation of precincts no later than 60713


days before the next general election or provide additional voting equipment or poll714


workers, or both, before the next general election.  For administering this Code section, the715


chief manager of a precinct which contained more than 2,000 electors at the previous716


general election shall submit a report thereof, under oath, to the superintendent as to the717


time required for completion of voting by all persons in line at the time the polls were718


closed.  Any such change in the boundaries of a precinct shall conform with the719


requirements of subsection (a) of Code Section 21-2-261.1.720


(b)  If, at the previous general election, a precinct contained more than 2,000 electors and721


if electors desiring to vote on the day of the election had to wait in line for more than one722


hour before checking in to vote, the superintendent shall either reduce the size of such723


precinct so that it shall contain not more than 2,000 electors in accordance with the724


procedures prescribed by this chapter for the division, alteration, and consolidation of725


precincts no later than 60 days before the next general election or provide additional voting726


equipment or poll workers, or both, before the next general election.  For administering this727


Code section, the chief manager of a precinct which contained more than 2,000 electors at728


the previous general election shall submit a report thereof to the superintendent of the729


reported time from entering the line to checking in to vote.  Such wait time shall be730


measured no fewer than three different times throughout the day (in the morning, at731


midday, and prior to the close of polls) and such results shall be recorded on a form732


provided by the Secretary of State.  Any such change in the boundaries of a precinct shall733


conform with the requirements of subsection (a) of Code Section 21-2-261.1."734
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SECTION 19.735


Said chapter is further amended by revising subsection (a) of Code Section 21-2-265, relating736


to duty of superintendent to select polling places, change, petition objecting to proposed737


change, space for political parties holding primaries, facilities for disabled voters, selection738


of polling place outside precinct to better serve voters, and restriction on changing polling739


place on or near date of election, as follows:740


"(a)  The superintendent of a county or the governing authority of a municipality shall741


select and fix the polling place within each precinct and may, either on his, her, or its own742


motion or on petition of ten electors of a precinct, change the polling place within any743


precinct.  Except in case of an emergency or unavoidable event occurring within ten days744


of a primary or election, which emergency or event renders any polling place unavailable745


for use at such primary or election, the superintendent of a county or the governing746


authority of a municipality shall not change any polling place until notice of the proposed747


change shall have been published for once a week for two consecutive weeks in the legal748


organ for the county or municipality in which the polling place is located.  Additionally,749


on the first election during the seven days before and on the day of the first election750


following such change, a notice of such change shall be posted on the previous polling751


place and at three other places in the immediate vicinity thereof.  Each notice posted shall752


state the location to which the polling place has been moved and shall direct electors to the753


new location.  At least one notice at the previous polling place shall be a minimum of four754


feet by four feet in size.  The occupant or owner of the previous polling place, or his or her755


agent, shall be notified in writing of such change at the time notice is published in the legal756


organ."757
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SECTION 20.758


Said chapter is further amended by revising subsections (a) and (b) of Code759


Section 21-2-266, relating to use of public buildings as polling places, use of portable or760


movable facilities, and unrestricted access to residential communities, as follows:761


"(a)  In selecting polling places and advance voting locations, the superintendent of a762


county or the governing authority of a municipality shall select, wherever practicable and763


consistent with subsection (d) of Code Section 21-2-265, schoolhouses, municipal764


buildings or rooms, or other public buildings for that purpose.  In selecting polling places765


and advance voting locations, the superintendent of a county or the governing authority of766


a municipality shall give consideration to the comfort and convenience those places to be767


selected will provide to both electors and poll officers.  School, county, municipal, or other768


governmental authorities, upon request of the superintendent of a county or the governing769


authority of a municipality, shall make arrangements for the use of their property for770


polling places or advance voting locations; provided, however, that such use shall not771


substantially interfere with the use of such property for the purposes for which it is772


primarily intended.773


(b)  The superintendent of a county or the governing authority of a municipality shall have774


discretion to procure and provide portable or movable polling facilities of adequate size for775


any precinct; provided, however, that buses and other readily movable facilities shall only776


be used in emergencies declared by the Governor pursuant to Code Section 38-3-51 to777


supplement the capacity of the polling place where the emergency circumstance occurred."778


SECTION 20A.779


Said chapter is further amended by revising subsection (a) of Code Section 21-2-284, relating780


to form of official primary ballot and attestation regarding receiving value in exchange for781


vote, as follows:782
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"(a)  In each primary separate official ballots shall be prepared for the political party783


holding the primary.  At the top of each ballot shall be printed in prominent type the words784


'OFFICIAL PRIMARY BALLOT OF ______________ PARTY FOR,' followed by the785


name and designation of the precinct for which it is prepared and the name and date of the786


primary."787


SECTION 20B.788


Said chapter is further amended by revising Code Section 21-2-284.1, relating to form of789


ballot in nonpartisan municipal primaries, as follows:790


"21-2-284.1.791


 In the case of nonpartisan municipal primaries, the form of the official nonpartisan primary792


ballot shall conform insofar as practicable to the form of the official primary ballot as793


detailed in Code Section 21-2-284, including the printing of the name and designation of794


the precinct on the top of the ballot, except that:795


(1)  The following shall be printed at the top of each ballot in prominent type:796


'OFFICIAL NONPARTISAN PRIMARY BALLOT OF797


_______________________798


(Name of Municipality)';799


(2)  There shall be no name or designation of any political organization nor any words,800


designation, or emblems descriptive of a candidate's political affiliation printed under or801


after any candidate's name which is printed on the ballot; and802


(3)  The incumbency of a candidate seeking election for the public office he or she then803


holds shall be indicated on the ballot."804
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SECTION 20C.805


Said chapter is further amended by revising subsection (a) of Code Section 21-2-285, relating806


to form of official election ballot, attestation on receipt of benefit in exchange for vote, and807


when an election is not required, as follows:808


"(a)  At the top of each ballot for an election shall be printed in prominent type the words809


'OFFICIAL BALLOT,' followed by the name and designation of the precinct for which it810


is prepared and the name and date of the election."811


SECTION 21.812


Said chapter is further amended by revising Code Section 21-2-285.1, relating to form of813


ballot, run-off election, and declaration of prevailing candidate in nonpartisan elections, as814


follows:815


"21-2-285.1.816


The names of all candidates for offices which the General Assembly has by general law or817


local Act provided for election in a nonpartisan election shall be printed on each official818


primary ballot; and insofar as practicable such offices to be filled in the nonpartisan819


election shall be separated from the names of candidates for party nomination to other820


offices by being listed last on each ballot, with the top of that portion of each official821


primary ballot relating to the nonpartisan election to have printed in prominent type the822


words 'OFFICIAL NONPARTISAN ELECTION BALLOT.'  In addition, there shall be a823


ballot that contains just the official nonpartisan election ballot available for electors who824


choose not to vote in a party primary. Such ballot shall have printed at the top the name and825


designation of the precinct. Directions that explain how to cast a vote, how to write in a826


candidate, and how to obtain a new ballot after the elector spoils his or her ballot shall827


appear immediately under the caption, as specified by rule or regulation of the State828


Election Board.  Immediately under the directions, the name of each such nonpartisan829


candidate shall be arranged alphabetically by last name under the title of the office for830







21 SB 202/AP


S. B. 202
- 34 -


which they are candidates and be printed thereunder.  The incumbency of a candidate831


seeking election for the public office he or she then holds shall be indicated on the ballot.832


No party designation or affiliation shall appear beside the name of any candidate for833


nonpartisan office.  An appropriate space shall also be placed on the ballot for the casting834


of write-in votes for such offices.  In the event that no candidate in such nonpartisan835


election receives a majority of the total votes cast for such office, there shall be a836


nonpartisan election runoff between the candidates receiving the two highest numbers of837


votes; and the names of such candidates shall be placed on the official ballot at the general838


primary runoff in the same manner as prescribed in this Code section for the nonpartisan839


election and there shall be a separate official nonpartisan election runoff run-off ballot for840


those electors who do not choose or are not eligible to vote in the general primary runoff.841


In the event that only nonpartisan candidates are to be placed on a run-off ballot, the form842


of the ballot shall be as prescribed by the Secretary of State or election superintendent in843


essentially the same format as prescribed for the nonpartisan election.  Except as provided844


in subsection (g) of Code Section 21-2-134, the The candidate having a majority of the845


votes cast in the nonpartisan election or the candidate receiving the highest number of votes846


cast in the nonpartisan election runoff shall be declared duly elected to such office."847


SECTION 21A.848


Said chapter is further amended by revising paragraph (3) of subsection (b) of Code849


Section 21-2-286, relating to printing specifications, numbering, and binding of ballots, as850


follows:851


"(3)  Ballots printed by an electronic ballot marker shall be designed as prescribed by the852


Secretary of State to ensure ease of reading by electors, provided that each ballot shall853


have the name and designation of the precinct printed at the top."854
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SECTION 21B.855


Said chapter is further amended by revising Code Section 21-2-287, relating to form of856


absentee ballot, as follows:857


"21-2-287.858


The form for the absentee ballot shall be in substantially the same form as the official859


ballots used in the precincts, except it shall be printed with only the name stub and without860


a number strip and may shall have the precinct name and designation printed or stamped861


thereon."862


SECTION 22.863


Said chapter is further amended by revising subsection (b) of Code Section 21-2-367, relating864


to installation of systems, number of systems, and good working order, as follows:865


"(b)(1)  In each precinct in which optical scanning voting systems are used in a state-wide866


general election, the county or municipal governing authority, as appropriate, election867


superintendent shall provide at least one voting booth or enclosure for each 250 electors868


therein, or fraction thereof.869


(2)  For any other primary, election, or runoff, the county or municipal election870


superintendent may provide a greater or lesser number of voting booths or enclosures if,871


after a thorough consideration of the type of election, expected turnout, the number of872


electors who have already voted by advance voting or absentee ballot, and other relevant873


factors that inform the appropriate amount of equipment needed, such superintendent874


determines that a different amount of equipment is needed or sufficient.  Such875


determination shall be subject to the provisions of Code Section 21-2-263."876
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SECTION 23.877


Said chapter is further amended by revising Code Section 21-2-372, relating to ballot878


description, as follows:879


"21-2-372.880


Ballots shall be of suitable design, size, and stock to permit processing by a ballot scanner881


and shall be printed in black ink on clear, white, or colored material.  Other than ballots882


delivered electronically to qualified electors who are entitled to vote by absentee ballot883


under the federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C.884


Section 20301, et seq., the ballots shall be printed on security paper that incorporates885


features which can be used to authenticate the ballot as an official ballot but which do not886


make the ballot identifiable to a particular elector."887


SECTION 23A.888


Said chapter is further amended in Code Section 21-2-379.23, relating to requirements for889


ballot display for electronic ballot markers, role of Secretary of State, and printed paper890


ballot controls during recount, by adding a new subsection to read as follows:891


"(e)  Each ballot printed by an electronic ballot marker shall include the name and892


designation of the precinct at the top."893


SECTION 24.894


Said chapter is further amended by revising subsection (c) of Code Section 21-2-379.25,895


relating to programming for ballot design and style, verification, appointment of custodians,896


and role of custodians, as follows:897


"(c)  On or before the third day preceding a primary or election, including special primaries,898


special elections, and referendum elections, the superintendent shall have each electronic899


ballot marker tested to ascertain that it will correctly record the votes cast for all offices and900


on all questions and produce a ballot reflecting such choices of the elector in a manner that901
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the State Election Board shall prescribe by rule or regulation.  Public notice of the time and902


place of the test shall be made at least five days prior thereto; provided, however, that, in903


the case of a runoff, the public notice shall be made at least three days prior thereto.  The904


superintendent of each county or municipality shall publish such notice on the homepage905


of the county's or municipality's publicly accessible website associated with elections, if906


the county or municipality maintains a publicly accessible website, and in a newspaper of907


general circulation in the county or municipality and by posting in a prominent location in908


the county or municipality.  Such notice shall state the date, time, and place or places where909


preparation and testing of the voting system components for use in the primary or election910


will commence, that such preparation and testing shall continue from day to day until911


complete, and that representatives Representatives of political parties and bodies, news912


media, and the public shall be permitted to observe such tests.  The superintendent of the913


county or municipality shall also provide such notice to the Secretary of State who shall914


publish on his or her website the information received from superintendents stating the915


dates, times, and locations for preparation and testing of voting system components.916


However, such representatives of political parties and bodies, news media, and the public917


shall not in any manner interfere with the preparation and testing of voting system918


components.  The advertisement in the newspaper of general circulation shall be919


prominently displayed, shall not be less than 30 square inches, and shall not be placed in920


the section of the newspaper where legal notices appear."921


SECTION 25.922


Said chapter is further amended by revising Code Section 21-2-381, relating to making of923


application for absentee ballot, determination of eligibility by ballot clerk, furnishing of924


applications to colleges and universities, and persons entitled to make application, as follows:925


"21-2-381.926
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(a)(1)(A)  Except as otherwise provided in Code Section 21-2-219 or for advance927


voting described in subsection (d) of Code Section 21-2-385, not more earlier than 180928


78 days or less than 11 days prior to the date of the primary or election, or runoff of929


either, in which the elector desires to vote, any absentee elector may make, either by930


mail, by facsimile transmission, by electronic transmission, or in person in the931


registrar's or absentee ballot clerk's office, an application for an official ballot of the932


elector's precinct to be voted at such primary, election, or runoff.  To be timely933


received, an application for an absentee-by-mail ballot shall be received by the board934


of registrars or absentee ballot clerk no later than 11 days prior to the primary, election,935


or runoff.  For advance voting in person, the application shall be made within the time936


period set forth in subsection (d) of Code Section 21-2-385.937


(B)  In the case of an elector residing temporarily out of the county or municipality or938


a physically disabled elector residing within the county or municipality, the application939


for the elector's absentee ballot may, upon satisfactory proof of relationship, be made940


by such elector's mother, father, grandparent, aunt, uncle, sister, brother, spouse, son,941


daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law,942


father-in-law, brother-in-law, or sister-in-law of the age of 18 or over.943


(C)(i)  Any person applying for an absentee-by-mail ballot shall make application in944


writing on the form made available by the Secretary of State.  In order to confirm the945


identity of the voter, such form shall require the elector to provide his or her name,946


date of birth, address as registered, address where the elector wishes the ballot to be947


mailed, and the number of his or her Georgia driver's license or identification card948


issued pursuant to Article 5 of Chapter 5 of Title 40.  If such elector does not have a949


Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5950


of Title 40, the elector shall affirm this fact in the manner prescribed in the application951


and the elector shall provide a copy of a form of identification listed in subsection (c)952


of Code Section 21-2-417.  The form made available by the Secretary of State shall953
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include a space to affix a photocopy or electronic image of such identification.  The954


Secretary of State shall develop a method to allow secure electronic transmission of955


such form.  The application shall be in writing and shall contain sufficient information956


for proper identification of the elector; the permanent or temporary address of the957


elector to which the absentee ballot shall be mailed; also include the identity of the958


primary, election, or runoff in which the elector wishes to vote; and the name and959


relationship of the person requesting the ballot if other than the elector; and an oath960


for the elector or relative to write his or her usual signature with a pen and ink961


affirming that the elector is a qualified Georgia elector and the facts presented on the962


application are true.  Submitting false information on an application for an absentee963


ballot shall be a violation of Code Sections 21-2-560 and 21-2-571.964


(ii)  A blank application for an absentee ballot shall be made available online by the965


Secretary of State and each election superintendent and registrar, but neither the966


Secretary of State, election superintendent, board of registrars, other governmental967


entity, nor employee or agent thereof shall send absentee ballot applications directly968


to any elector except upon request of such elector or a relative authorized to request969


an absentee ballot for such elector.  No person or entity other than a relative970


authorized to request an absentee ballot for such elector or a person signing as971


assisting an illiterate or physically disabled elector shall send any elector an absentee972


ballot application that is prefilled with the elector's required information set forth in973


this subparagraph.  No person or entity other than the elector, a relative authorized to974


request an absentee ballot for such elector, a person signing as assisting an illiterate975


or physically disabled elector with his or her application, a common carrier charged976


with returning the ballot application, an absentee ballot clerk, a registrar, or a law977


enforcement officer in the course of an investigation shall handle or return an elector's978


completed absentee ballot application.  Handling a completed absentee ballot979


application by any person or entity other than as allowed in this subsection shall be980
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a misdemeanor.  Any application for an absentee ballot sent to any elector by any981


person or entity shall utilize the form of the application made available by the982


Secretary of State and shall clearly and prominently disclose on the face of the form:983


'This is NOT an official government publication and was NOT provided to you984


by any governmental entity and this is NOT a ballot.  It is being distributed by985


[insert name and address of person, organization, or other entity distributing such986


document or material].'987


(iii)  The disclaimer required by division (ii) of this subparagraph shall be:988


(I)  Of sufficient font size to be clearly readable by the recipient of the989


communication;990


(II)  Be contained in a printed box set apart from the other contents of the991


communication; and992


(III)  Be printed with a reasonable degree of color contrast between the background993


and the printed disclaimer.994


(D)  Except in the case of physically disabled electors residing in the county or995


municipality or electors in custody in a jail or other detention facility in the county or996


municipality, no absentee ballot shall be mailed to an address other than the permanent997


mailing address of the elector as recorded on the elector's voter registration record or998


a temporary out-of-county or out-of-municipality address.  Upon request, electors held999


in jails or other detention facilities who are eligible to vote shall be granted access to1000


the necessary personal effects for the purpose of applying for and voting an absentee1001


ballot pursuant to this chapter.1002


(E)  Relatives applying for absentee ballots for electors must also sign an oath stating1003


that facts in the application are true.1004


(F)  If the elector is unable to fill out or sign such elector's own application because of1005


illiteracy or physical disability, the elector shall make such elector's mark, and the1006
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person filling in the rest of the application shall sign such person's name below it as a1007


witness.1008


(G)  Any elector meeting criteria of advance age or disability specified by rule or1009


regulation of the State Election Board or any elector who is entitled to vote by absentee1010


ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 421011


U.S.C. Section 1973ff, et seq., as amended, may request in writing on one application1012


a ballot for a presidential preference primary held pursuant to Article 5 of this chapter1013


and for a primary as well as for any runoffs resulting therefrom and for the election for1014


which such primary shall nominate candidates as well as any runoffs resulting1015


therefrom.  If not so requested by such person, a separate and distinct application shall1016


be required for each primary, run-off primary, election, and run-off election.  Except1017


as otherwise provided in this subparagraph, a separate and distinct application for an1018


absentee ballot shall always be required for any special election or special primary.1019


(2)  A properly executed registration card submitted under the provisions of1020


subsection (b) of Code Section 21-2-219, if submitted within 180 days of a primary or1021


election in which the registrant is entitled to vote, shall be considered to be an application1022


for an absentee ballot under this Code section, or for a special absentee ballot under Code1023


Section 21-2-381.1, as appropriate.1024


(3)(A)  All persons or entities, other than the Secretary of State, election1025


superintendents, boards of registrars, and absentee ballot clerks, that send applications1026


for absentee ballots to electors in a primary, election, or runoff shall mail such1027


applications only to individuals who have not already requested, received, or voted an1028


absentee ballot in the primary, election, or runoff.  Any such person or entity shall1029


compare its mail distribution list with the most recent information available about1030


which electors have requested, been issued, or voted an absentee ballot in the primary,1031


election, or runoff and shall remove the names of such electors from its mail1032


distribution list.  A person or entity shall not be liable for any violation of this1033
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subparagraph if such person or entity relied upon information made available by the1034


Secretary of State within five business days prior to the date such applications are1035


mailed.1036


(B)  A person or entity in violation of subparagraph (A) of this paragraph shall be1037


subject to sanctions by the State Election Board which, in addition to all other possible1038


sanctions, may include requiring such person or entity to pay restitution to each affected1039


county or municipality in an amount up to $100.00 per duplicate absentee ballot1040


application that is processed by the county or municipality due to such violation or the1041


actual cost incurred by each affected county or municipality for the processing of such1042


duplicate absentee ballot applications.  Reserved.1043


(4)  In extraordinary circumstances as described in Code Section 21-2-543.1, the registrar1044


or absentee ballot clerk shall determine if the applicants are eligible to vote under this1045


Code section and shall either mail or issue the absentee ballots for the election for1046


representative in the United States Congress to an individual entitled to make application1047


for absentee ballot under subsection (d) of this Code section the same day any such1048


application is received, so long as the application is received by 3:00 P.M., otherwise no1049


later than the next business day following receipt of the application.  Any valid absentee1050


ballot shall be accepted and processed so long as the ballot is received by the registrar or1051


absentee ballot clerk not later than 45 days after the ballot is transmitted to the absent1052


uniformed services voter or overseas voter, but in no event later than 11 days following1053


the date of the election.1054


(b)(1)  Upon receipt of a timely application for an absentee ballot, a registrar or absentee1055


ballot clerk shall enter thereon the date received.  The registrar or absentee ballot clerk1056


shall verify the identity of the applicant and determine, in accordance with the provisions1057


of this chapter, if the applicant is eligible to vote in the primary or election involved.  In1058


order to be found eligible to vote an absentee ballot by mail verify the identity of the1059


applicant, the registrar or absentee ballot clerk shall compare the identifying information1060
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applicant's name, date of birth, and number of his or her Georgia driver's license or1061


identification card issued pursuant to Article 5 of Chapter 5 of Title 40 on the application1062


with the information on file in the registrar's office and, if the application is signed by the1063


elector, compare the signature or mark of the elector on the application with the signature1064


or mark of the elector on the elector's voter registration card.  If the application does not1065


contain the number of the applicant's Georgia driver's license or identification card issued1066


pursuant to Article 5 of Chapter 5 of Title 40, the registrar or absentee ballot clerk shall1067


verify that the identification provided with the application identifies the applicant.  In1068


order to be found eligible to vote an absentee ballot in person at the registrar's office or1069


absentee ballot clerk's office, such person shall show one of the forms of identification1070


listed in Code Section 21-2-417 and the registrar or absentee ballot clerk shall compare1071


the identifying information on the application with the information on file in the1072


registrar's office.1073


(2)  If found eligible, the registrar or absentee ballot clerk shall certify by signing in the1074


proper place on the application and then:1075


(A)  Shall mail the ballot as provided in this Code section;1076


(B)  If the application is made in person, shall issue the ballot to the elector within the1077


confines of the registrar's or absentee ballot clerk's office as required by Code1078


Section 21-2-383 if the ballot is issued during the advance voting period established1079


pursuant to subsection (d) of Code Section 21-2-385; or1080


(C)  May deliver the ballot in person to the elector if such elector is confined to a1081


hospital.1082


(3)  If found ineligible or if the application is not timely received, the clerk or the board1083


of registrars shall deny the application by writing the reason for rejection in the proper1084


space on the application and shall promptly notify the applicant in writing of the ground1085


of ineligibility, a copy of which notification should be retained on file in the office of the1086


board of registrars or absentee ballot clerk for at least one year.  However, an absentee1087
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ballot application shall not be rejected solely due to an apparent a mismatch between the1088


signature identifying information of the elector on the application and the signature1089


identifying information of the elector on file with the board of registrars.  In such cases,1090


the board of registrars or absentee ballot clerk shall send the elector a provisional1091


absentee ballot with the designation 'Provisional Ballot' on the outer oath envelope and1092


information prepared by the Secretary of State as to the process to be followed to cure the1093


signature discrepancy.  If such ballot is returned to the board of registrars or absentee1094


ballot clerk prior to the closing of the polls on the day of the primary or election, the1095


elector may cure the signature discrepancy by submitting an affidavit to the board of1096


registrars or absentee ballot clerk along with a copy of one of the forms of identification1097


enumerated in subsection (c) of Code Section 21-2-417 before the close of the period for1098


verifying provisional ballots contained in subsection (c) of Code Section 21-2-419.  If the1099


board of registrars or absentee ballot clerk finds the affidavit and identification to be1100


sufficient, the absentee ballot shall be counted as other absentee ballots.  If the board of1101


registrars or absentee ballot clerk finds the affidavit and identification to be insufficient,1102


then the procedure contained in Code Section 21-2-386 shall be followed for rejected1103


absentee ballots.1104


(4)  If the registrar or clerk is unable to determine the identity of the elector from1105


information given on the application or if the application is not complete or if the oath on1106


the application is not signed, the registrar or clerk should promptly write contact the1107


elector in writing to request the necessary additional information and a signed copy of the1108


oath.1109


(5)  In the case of an unregistered applicant who is eligible to register to vote, the clerk1110


or the board shall immediately mail a blank registration card as provided by Code1111


Section 21-2-223, and such applicant, if otherwise qualified, shall be deemed eligible to1112


vote by absentee ballot in such primary or election, if the registration card, properly1113


completed, is returned to the clerk or the board on or before the last day for registering1114
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to vote in such primary or election.  If the closing date for registration in the primary or1115


election concerned has not passed, the clerk or registrar shall also mail a ballot to the1116


applicant, as soon as it is prepared and available; and the ballot shall be cast in such1117


primary or election if returned to the clerk or board not later than the close of the polls1118


on the day of the primary or election concerned.1119


(c)  In those counties or municipalities in which the absentee ballot clerk or board of1120


registrars provides application forms for absentee ballots, the clerk or board shall provide1121


such quantity of the application form to the dean of each college or university located in1122


that county as said dean determines necessary for the students of such college or university.1123


(d)(1)  A citizen of the United States permanently residing outside the United States is1124


entitled to make application for an absentee ballot from Georgia and to vote by absentee1125


ballot in any election for presidential electors and United States senator or representative1126


in Congress:1127


(A)  If such citizen was last domiciled in Georgia immediately before his or her1128


departure from the United States; and1129


(B)  If such citizen could have met all qualifications, except any qualification relating1130


to minimum voting age, to vote in federal elections even though, while residing outside1131


the United States, he or she does not have a place of abode or other address in Georgia.1132


(2)  An individual is entitled to make application for an absentee ballot under paragraph1133


(1) of this subsection even if such individual's intent to return to Georgia may be1134


uncertain, as long as:1135


(A)  He or she has complied with all applicable Georgia qualifications and requirements1136


which are consistent with 42 U.S.C. Section 1973ff concerning absentee registration for1137


and voting by absentee ballots;1138


(B)  He or she does not maintain a domicile, is not registered to vote, and is not voting1139


in any other state or election district of a state or territory or in any territory or1140


possession of the United States; and1141
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(C)  He or she has a valid passport or card of identity and registration issued under the1142


authority of the Secretary of State of the United States or, in lieu thereof, an alternative1143


form of identification consistent with 42 U.S.C. Section 1973ff and applicable state1144


requirements, if a citizen does not possess a valid passport or card of identity and1145


registration.1146


(e)  The State Election Board is authorized to promulgate reasonable rules and regulations1147


for the implementation of paragraph (1) of subsection (a) of this Code section.  Said rules1148


and regulations may include provisions for the limitation of opportunities for fraudulent1149


application, including, but not limited to, comparison of voter registration records with1150


death certificates."1151


SECTION 26.1152


Said chapter is further amended by revising Code Section 21-2-382, relating to additional1153


sites as additional registrar's office or place of registration for absentee ballots, as follows:1154


"21-2-382.1155


(a)  Any other provisions of this chapter to the contrary notwithstanding, the board of1156


registrars may establish additional sites as additional registrar's offices or places of1157


registration for the purpose of receiving absentee ballots under Code Section 21-2-381 and1158


for the purpose of voting absentee ballots advance voting under Code Section 21-2-385,1159


provided that any such site is a building that is a branch of the county courthouse, a1160


courthouse annex, a government service center providing general government services,1161


another government building generally accessible to the public, or a location building that1162


is used as an election day polling place, notwithstanding that such location building is not1163


a government building.1164


(b)  Any other provisions of this chapter to the contrary notwithstanding, in all counties of1165


this state having a population of 550,000 or more according to the United States decennial1166


census of 1990 or any future such census, any building that is a branch of the county1167
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courthouse or courthouse annex established within any such county shall be an additional1168


registrar's or absentee ballot clerk's office or place of registration for the purpose of1169


receiving absentee ballots under Code Section 21-2-381 and for the purpose of voting1170


absentee ballots advance voting under Code Section 21-2-385.1171


(c)(1)  A board of registrars or absentee ballot clerk shall establish at least one drop box1172


as a means for absentee by mail electors to deliver their ballots to the board of registrars1173


or absentee ballot clerk.  A board of registrars or absentee ballot clerk may establish1174


additional drop boxes, subject to the limitations of this Code section, but may only1175


establish additional drop boxes totaling the lesser of either one drop box for every1176


100,000 active registered voters in the county or the number of advance voting locations1177


in the county.  Any additional drop boxes shall be evenly geographically distributed by1178


population in the county.  Drop boxes established pursuant to this Code section shall be1179


established at the office of the board of registrars or absentee ballot clerk or inside1180


locations at which advance voting, as set forth in subsection (d) of Code1181


Section 21-2-385, is conducted in the applicable primary, election, or runoff and may be1182


open during the hours of advance voting at that location.  Such drop boxes shall be closed1183


when advance voting is not being conducted at that location.  All drop boxes shall be1184


closed when the advance voting period ends, as set forth in subsection (d) of Code1185


Section 21-2-385.  The drop box location shall have adequate lighting and be under1186


constant surveillance by an election official or his or her designee, law enforcement1187


official, or licensed security guard.  During an emergency declared by the Governor1188


pursuant to Code Section 38-3-51, drop boxes may be located outside the office of the1189


board of registrars or absentee ballot clerk or outside of locations at which advance voting1190


is taking place, subject to the other limitations of this Code section.1191


(2)  The opening slot of a drop box shall not allow ballots to be tampered with or1192


removed and shall be designed to minimize the ability for liquid or other substances that1193


may damage ballots to be poured into the drop box.  A drop box shall be labeled1194
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"OFFICIAL ABSENTEE BALLOT DROP BOX" and shall clearly display the signage1195


developed by the Secretary of State pertaining to Georgia law with regard to who is1196


allowed to return absentee ballots and destroying, defacing, or delaying delivery of1197


ballots.1198


(3)  The board of registrars or absentee ballot clerk shall arrange for the collecting and1199


return of ballots deposited at each drop box at the conclusion of each day where advance1200


voting takes place.  Collection of ballots from a drop box shall be made by a team of at1201


least two people.  Any person collecting ballots from a drop box shall have sworn an oath1202


in the same form as the oath for poll officers set forth in Code Section 21-2-95.  The1203


collection team shall complete and sign a ballot transfer form upon removing the ballots1204


from the drop box which shall include the date, time, location, number of ballots,1205


confirmation that the drop box was locked after the removal of the ballots, and the1206


identity of each person collecting the ballots.  The collection team shall then immediately1207


transfer the ballots to the board of registrars or absentee ballot clerk, who shall process1208


and store the ballots in the same manner as absentee ballots returned by mail are1209


processed and stored.  The board of registrars, absentee ballot clerk, or a designee of the1210


board of registrars or absentee ballot clerk shall sign the ballot transfer form upon receipt1211


of the ballots from the collection team.  Such form shall be considered a public record1212


pursuant to Code Section 50-18-70.1213


(4)  At the beginning of voting at each advance location where a drop box is present, the1214


manager of the advance voting location shall open the drop box and confirm on the1215


reconciliation form for that advance voting location that the drop box is empty.  If the1216


drop box is not empty, the manager shall secure the contents of the drop box and1217


immediately inform the election superintendent, board of registrars, or absentee ballot1218


clerk, who shall inform the Secretary of State."1219
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SECTION 27.1220


Said chapter is further amended by revising Code Section 21-2-384, relating to preparation1221


and delivery of supplies, mailing of ballots, oath of absentee electors and persons assisting1222


absentee electors, master list of ballots sent, challenges, and electronic transmission of1223


ballots, as follows:1224


"21-2-384.1225


(a)(1)  The superintendent shall, in consultation with the board of registrars or absentee1226


ballot clerk, prepare, obtain, and deliver before the date specified in paragraph (2) of this1227


subsection an adequate supply of official absentee ballots to the board of registrars or1228


absentee ballot clerk for use in the primary or election or as soon as possible prior to a1229


runoff.  Envelopes and other supplies as required by this article may be ordered by the1230


superintendent, the board of registrars, or the absentee ballot clerk for use in the primary1231


or election.1232


(2)  The board of registrars or absentee ballot clerk shall mail or issue official absentee1233


ballots to all eligible applicants not more than 49 29 days but not less than 45 25 days1234


prior to any presidential preference primary, general primary other than a municipal1235


general primary, general election other than a municipal general election, or special1236


primary or special election in which there is a candidate for a federal office on the ballot;1237


22 days prior to any municipal general primary or municipal general election; and as soon1238


as possible prior to any runoff.  In the case of all other special primaries or special1239


elections, the board of registrars or absentee ballot clerk shall mail or issue official1240


absentee ballots to all eligible applicants within three days after the receipt of such ballots1241


and supplies, but no earlier than 22 days prior to the election; provided, however, that1242


should official absentee ballots shall be issued to any elector of the jurisdiction be1243


permitted to vote by absentee ballot who is entitled to vote by absentee ballot under the1244


federal Uniformed and Overseas Citizen Absentee Voting Act, 52 U.S.C. Section 20301,1245


et seq., as amended, beginning 49 days prior to a federal primary or election, all eligible1246







21 SB 202/AP


S. B. 202
- 50 -


applicants of such jurisdiction shall be entitled to vote by absentee ballot beginning 491247


days prior to such primary or election and not later than 45 days prior to a federal primary1248


or election.  As additional applicants who submitted timely applications for an absentee1249


ballot are determined to be eligible, the board or clerk shall mail or issue official absentee1250


ballots to such additional applicants immediately upon determining their eligibility;1251


provided, however, that no absentee ballot shall be mailed by the registrars or absentee1252


ballot clerk on the day prior to a primary or election and provided, further, that no1253


absentee ballot shall be issued on the day prior to a primary or election.  For all timely1254


received applications for absentee ballots, the board of registrars or absentee ballot clerk1255


shall mail or issue absentee ballots, provisional absentee ballots, and notices of rejection1256


as soon as possible upon determining their eligibility within the time periods set forth in1257


this subsection.  During the period for advance voting set forth in Code Section 21-2-385,1258


the board of registrars or absentee ballot clerk shall make such determinations and mail1259


or issue absentee ballots, provisional absentee ballots, and notices of rejection of1260


application within three days after receiving a timely application for an absentee ballot.1261


The board of registrars or absentee ballot clerk shall, within the same time periods1262


specified in this subsection, electronically transmit official absentee ballots to all electors1263


who have requested to receive their official absentee ballot electronically and are entitled1264


to vote such absentee ballot under the federal Uniformed and Overseas Citizens Absentee1265


Voting Act, 42 U.S.C. Section 1973ff 52 U.S.C. Section 20301, et seq., as amended.1266


(3)  The date a ballot is voted in the registrar's or absentee ballot clerk's office or the date1267


a ballot is mailed or issued to an elector and the date it is returned shall be entered on the1268


application record therefor.1269


(4)  Notwithstanding any other provision of this chapter, an elector confined in a hospital1270


may make application for an absentee ballot The delivery of an absentee ballot to a1271


person confined in a hospital may be made by the registrar or clerk on the day of a1272


primary or election or during a five-day ten-day period immediately preceding the day1273
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of such primary or election.  Such application shall immediately be processed and, if such1274


applicant is determined to be eligible, the board of registrars or absentee ballot clerk may1275


deliver the absentee ballot to such elector.1276


(5)  In the event an absentee ballot which has been mailed by the board of registrars or1277


absentee ballot clerk is not received by the applicant, the applicant may notify the board1278


of registrars or absentee ballot clerk and sign an affidavit stating that the absentee ballot1279


has not been received.  The board of registrars or absentee ballot clerk shall then issue a1280


second absentee ballot to the applicant and cancel the original ballot issued.  The affidavit1281


shall be attached to the original application.  A second application for an absentee ballot1282


shall not be required.1283


(b)  Except for ballots voted within the confines of the registrar's or absentee ballot clerk's1284


office, in addition to the mailing envelope addressed to the elector, the superintendent,1285


board of registrars, or absentee ballot clerk shall provide two envelopes for each official1286


absentee ballot, of such size and shape as shall be determined by the Secretary of State, in1287


order to permit the placing of one within the other and both within the mailing envelope.1288


On the smaller of the two envelopes to be enclosed in the mailing envelope shall be printed1289


the words 'Official Absentee Ballot' and nothing else.  On the back of the The larger of the1290


two envelopes to be enclosed within the mailing envelope shall be printed contain the form1291


of oath of the elector and the oath for persons assisting electors, as provided for in Code1292


Section 21-2-409, and the penalties provided for in Code Sections 21-2-568, 21-2-573,1293


21-2-579, and 21-2-599 for violations of oaths; and on a place for the elector to print his1294


or her name; a signature line; a space for the elector to print the number of his or her1295


Georgia driver's license or identification card issued pursuant to Article 5 of Chapter 5 of1296


Title 40; a space for the elector to mark to affirm that he or she does not have a Georgia1297


driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40;1298


a space for the elector to print his or her date of birth; and a space for the elector to print1299


the last four digits of his or her social security number, if the elector does not have a1300
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Georgia driver's license or state identification card issued pursuant to Article 5 of Chapter 51301


of Title 40.  The envelope shall be designed so that the number of the elector's Georgia1302


driver's license or identification card issued pursuant to Article 5 of Chapter 5 of Title 40,1303


the last four digits of the elector's social security number, and the elector's date of birth1304


shall be hidden from view when the envelope is correctly sealed.  Any person other than1305


the elector who requested the ballot, an authorized person who is assisting the elector1306


entitled to assistance in voting pursuant to Code Section 21-2-409, an absentee ballot clerk,1307


registrar, or law enforcement officer in the course of an investigation who knowingly1308


unseals a sealed absentee ballot envelope shall be guilty of a felony.  On the face of such1309


envelope shall be printed the name and address of the board of registrars or absentee ballot1310


clerk.  The larger of the two envelopes shall also display the elector's name and voter1311


registration number.  The mailing envelope addressed to the elector shall contain the two1312


envelopes, the official absentee ballot, the uniform instructions for the manner of preparing1313


and returning the ballot, in form and substance as provided by the Secretary of State,1314


provisional absentee ballot information, if necessary, and a notice in the form provided by1315


the Secretary of State of all withdrawn, deceased, and disqualified candidates and any1316


substitute candidates pursuant to Code Sections 21-2-134 and 21-2-155 and nothing else.1317


The uniform instructions shall include information specific to the voting system used for1318


absentee voting concerning the effect of overvoting or voting for more candidates than one1319


is authorized to vote for a particular office and information concerning how the elector may1320


correct errors in voting the ballot before it is cast including information on how to obtain1321


a replacement ballot if the elector is unable to change the ballot or correct the error.  The1322


uniform instructions shall prominently include specific instructions stating that the elector1323


shall mark his or her ballot in private and sign the oath by writing his or her usual signature1324


with a pen and ink under penalty of false swearing that the elector has not allowed any1325


person to observe the marking of his or her ballot other than an authorized person lawfully1326


assisting the elector if the elector is entitled to assistance, the elector's child under 18 years1327
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of age, or any child under 12 years of age and that the elector will not permit any1328


unauthorized person to deliver or return the voted ballot to the board of registrars.  The1329


uniform instructions shall include a list of authorized persons who may deliver or return1330


the voted ballot to the board of registrars on behalf of the elector as provided in subsection1331


(a) of Code Section 21-2-385.  The uniform instructions shall include the contact1332


information of the Secretary of State which may be used by the elector to report any1333


unauthorized person requesting to observe the elector voting his or her ballot or the1334


elector's voted ballot or any unauthorized person offering to deliver or return the voted1335


ballot to the board of registrars.1336


(c)(1)  The oaths referred to in subsection (b) of this Code section shall be in substantially1337


the following form:1338


I, the undersigned, do swear (or affirm) under penalty of false swearing that I am a1339


citizen of the United States and of the State of Georgia; that I possess the qualifications1340


of an elector required by the laws of the State of Georgia; that I am entitled to vote in1341


the precinct containing my residence in the primary or election in which this ballot is1342


to be cast; that I am eligible to vote by absentee ballot; that I have not marked or mailed1343


any other absentee ballot, nor will I mark or mail another absentee ballot for voting in1344


such primary or election; nor shall I vote therein in person; and that I have read and1345


understand the instructions accompanying this ballot; and that I have carefully complied1346


with such instructions in completing this ballot; that I have marked and sealed this1347


ballot in private and have not allowed any unauthorized person to observe the voting1348


of this ballot or how this ballot was voted except those authorized under state and1349


federal law; and that I will not give or transfer this ballot to any person not authorized1350


by law to deliver or return absentee ballots.  I understand that the offer or acceptance1351


of money or any other object of value to vote for any particular candidate, list of1352


candidates, issue, or list of issues included in this election constitutes an act of voter1353


fraud and is a felony under Georgia law.1354
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________________________1355


Signature or Mark of Elector  1356


________________________1357


Printed Name of Elector         1358


Oath of Person Assisting Elector (if any):1359


I, the undersigned, do swear (or affirm) that I assisted the above-named elector in1360


marking such elector's absentee ballot as such elector personally communicated such1361


elector's preference to me; and that such elector is entitled to receive assistance in1362


voting under provisions of subsection (a) of Code Section 21-2-409.1363


This, the ______ day of _________,  _________.1364


____________________________1365


Signature of Person Assisting         1366


Elector                                            1367


____________________________1368


Printed Name of Person                 1369


Assisting Elector                            1370


Reason for assistance (Check appropriate square):1371


G  Elector is unable to read the English language.1372


G  Elector requires assistance due to physical disability.1373


The forms upon which such oaths are printed shall contain the following information:1374


Georgia law provides that any person who knowingly falsifies information so as to1375


vote illegally by absentee ballot or who illegally gives or receives assistance in voting,1376


as specified in Code Section 21-2-568 or 21-2-573, shall be guilty of a felony.1377
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(2)  In the case of absent uniformed services or overseas voters, if the presidential1378


designee under Section 705(b) of the federal Help America Vote Act promulgates a1379


standard oath for use by such voters, the Secretary of State shall be required to use such1380


oath on absentee ballot materials for such voters and such oath shall be accepted in lieu1381


of the oath set forth in paragraph (1) of this subsection.1382


(d)  Each board of registrars or absentee ballot clerk shall maintain for public inspection1383


a master list, arranged by precincts, setting forth the name and residence of every elector1384


to whom an official absentee ballot has been sent.  Absentee electors whose names appear1385


on the master list may be challenged by any elector prior to 5:00 P.M. on the day before1386


the primary or election absentee ballots are to begin being scanned and tabulated.1387


(e)(1)  The election superintendent shall prepare special absentee run-off ballots for1388


general primaries and general elections for use by qualified electors who are entitled to1389


vote by absentee ballot under the federal Uniformed and Overseas Citizens Absentee1390


Voting Act, 52 U.S.C. Section 20301, et seq.1391


(2)  Such special absentee run-off ballots for the general primary shall list the titles of all1392


offices being contested at the general primary and the candidates qualifying for such1393


general primary for each office and shall permit the elector to vote in the general primary1394


runoff by indicating his or her order of preference for each candidate for each office.  A1395


separate ballot shall be prepared for each political party, but a qualified elector under this1396


subsection shall be mailed only the ballot of the political party in whose primary such1397


elector requests to vote.  The Secretary of State shall prepare instructions for use with1398


such special absentee run-off ballots, including instructions for voting by mail using an1399


electronically transmitted ballot.  Such ballot shall be returned by the elector in the same1400


manner as other absentee ballots by such electors who are entitled to vote by absentee1401


ballot under the federal Uniformed and Overseas Citizens Absentee Voting Act, 521402


U.S.C. Section 20301, et seq.1403
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(3)  Such special absentee run-off ballots for the general election shall list the titles of all1404


offices being contested at the general election and the candidates qualifying for such1405


general election for each office and shall permit the elector to vote in the general election1406


runoff by indicating his or her order of preference for each candidate for each office.1407


(4)  To indicate order of preference for each candidate for each office to be voted on, an1408


elector shall put the numeral '1' next to the name of the candidate who is the elector's first1409


choice for such office, the numeral '2' for the elector's second choice, and so forth, in1410


consecutive numerical order, such that a numeral indicating the elector's preference is1411


written by the elector next to each candidate's name on the ballot.  An elector shall not1412


be required to indicate preference for more than one candidate for an office if the elector1413


so chooses.1414


(5)  A special absentee run-off ballot shall be enclosed with each general primary1415


absentee ballot sent to an elector who is entitled to vote by absentee ballot under the1416


federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20301,1417


et seq., along with instructions on how to cast the special absentee run-off ballot and the1418


two envelopes to be used in returning such ballot as provided in subsection (b) of this1419


Code section, provided that the envelopes bear the notation of 'Official Overseas/Military1420


General Primary Run-off Ballot.'  An elector shall be sent only the ballot containing the1421


candidates of the political party in whose primary such elector desires to vote.1422


(6)  A special absentee run-off ballot shall be enclosed with each general election1423


absentee ballot sent to an elector entitled to vote by absentee ballot under the federal1424


Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20301, et seq.,1425


along with instructions on how to cast the special absentee run-off ballot and the two1426


envelopes to be used in returning such ballot as provided in subsection (b) of this Code1427


section, provided that the envelopes bear the notation of 'Official Overseas/Military1428


General Election Run-off Ballot.'  The State Election Board shall by rule or regulation1429


establish procedures for the transmission of blank absentee ballots by mail and by1430
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electronic transmission for all electors who are entitled to vote by absentee ballot under1431


the federal Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C.1432


Section 20302 20301, et seq., as amended, and by which such electors may designate1433


whether the elector prefers the transmission of such ballots by mail or electronically, for1434


use in county, state, and federal primaries, elections, and runoffs in this state and, if the1435


Secretary of State finds it to be feasible, for use in municipal primaries, elections, and1436


runoffs.  If no preference is stated, the ballot shall be transmitted by mail.  The State1437


Election Board shall by rule or regulation establish procedures to ensure to the extent1438


practicable that the procedures for transmitting such ballots shall protect the security and1439


integrity of such ballots and shall ensure that the privacy of the identity and other1440


personal data of such electors who are entitled to vote by absentee ballot under the federal1441


Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. Section 20302 20301,1442


et seq., as amended, to whom a blank absentee ballot is transmitted under this Code1443


section is protected throughout the process of such transmission."1444


SECTION 28.1445


Said chapter is further amended by revising subsections (a) and (d) of and adding a new1446


subsection to Code Section 21-2-385, relating to procedure for voting by absentee ballot and1447


advance voting, to read as follows:1448


"(a)  At any time after receiving an official absentee ballot, but before the day of the1449


primary or election, except electors who are confined to a hospital on the day of the1450


primary or election, the elector shall vote his or her absentee ballot, then fold the ballot and1451


enclose and securely seal the same in the envelope on which is printed 'Official Absentee1452


Ballot.'  This envelope shall then be placed in the second one, on which is printed the form1453


of the oath of the elector; the name and oath of the person assisting, if any; and other1454


required identifying information.  The elector shall then fill out, subscribe, and swear to the1455


oath printed on such envelope.  In order to verify that the absentee ballot was voted by the1456
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elector who requested the ballot, the elector shall print the number of his or her Georgia1457


driver's license number or identification card issued pursuant to Article 5 of Chapter 5 of1458


Title 40 in the space provided on the outer oath envelope.  The elector shall also print his1459


or her date of birth in the space provided in the outer oath envelope.  If the elector does not1460


have a Georgia driver's license or state identification card issued pursuant to Article 5 of1461


Chapter 5 of Title 40, the elector shall so affirm in the space provided on the outer oath1462


envelope and print the last four digits of his or her social security number in the space1463


provided on the outer oath envelope.  If the elector does not have a Georgia driver's license,1464


identification card issued pursuant to Article 5 of Chapter 5 of Title 40, or a social security1465


number, the elector shall so affirm in the space provided on the outer oath envelope and1466


place a copy of one of the forms of identification set forth in subsection (c) of Code1467


Section 21-2-417 in the outer envelope.  Such envelope shall then be securely sealed and1468


the elector shall then personally mail or personally deliver same to the board of registrars1469


or absentee ballot clerk, provided that mailing or delivery may be made by the elector's1470


mother, father, grandparent, aunt, uncle, brother, sister, spouse, son, daughter, niece,1471


nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law,1472


brother-in-law, sister-in-law, or an individual residing in the household of such elector.1473


The absentee ballot of a disabled elector may be mailed or delivered by the caregiver of1474


such disabled elector, regardless of whether such caregiver resides in such disabled1475


elector's household.  The absentee ballot of an elector who is in custody in a jail or other1476


detention facility may be mailed or delivered by any employee of such jail or facility1477


having custody of such elector.  An elector who is confined to a hospital on a primary or1478


election day to whom an absentee ballot is delivered by the registrar or absentee ballot1479


clerk shall then and there vote the ballot, seal it properly, and return it to the registrar or1480


absentee ballot clerk.  If the elector registered to vote for the first time in this state by mail1481


and has not previously provided the identification required by Code Section 21-2-220 and1482


votes for the first time by absentee ballot and fails to provide the identification required by1483
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Code Section 21-2-220 with such absentee ballot, such absentee ballot shall be treated as1484


a provisional ballot and shall be counted only if the registrars are able to verify the1485


identification and registration of the elector during the time provided pursuant to Code1486


Section 21-2-419."1487


"(d)(1)  There shall be a period of advance voting that shall commence:1488


(A)  On the fourth Monday immediately prior to each primary or election; and1489


(B)  On the fourth Monday immediately prior to a runoff from a general primary;1490


(C)  On the fourth Monday immediately prior to a runoff from a general election in1491


which there are candidates for a federal office on the ballot in the runoff; and1492


(D)(B)  As soon as possible prior to a runoff from any other general primary or election1493


in which there are only state or county candidates on the ballot in the runoff but no later1494


than the second Monday immediately prior to such runoff 1495


and shall end on the Friday immediately prior to each primary, election, or runoff.1496


Voting shall be conducted during normal business hours beginning at 9:00 A.M. and1497


ending at 5:00 P.M. on weekdays, other than observed state holidays, during such period1498


and shall be conducted on the second Saturday and third Saturdays during the hours of1499


9:00 A.M. through 5:00 P.M. and, if the registrar or absentee ballot clerk so chooses, the1500


second Sunday, the third Sunday, or both the second and third Sundays prior to a primary1501


or election during the hours of 9:00 A.M. through 4:00 P.M. determined by the registrar1502


or absentee ballot clerk, but no longer than 7:00 A.M. through 7:00 P.M.; provided,1503


however, that in primaries and elections in which there are no federal or state candidates1504


on the ballot, no Saturday voting hours shall be required; and provided, further, that, if1505


such second Saturday is a public and legal holiday pursuant to Code Section 1-4-1, if1506


such second Saturday follows a public and legal holiday occurring on the Thursday or1507


Friday immediately preceding such second Saturday, or if such second Saturday1508


immediately precedes a public and legal holiday occurring on the following Sunday or1509


Monday, such advance voting shall not be held on such second Saturday but shall be held1510
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on the third Saturday prior to such primary or election beginning at 9:00 A.M. and ending1511


at 5:00 P.M.  Except as otherwise provided in this paragraph, counties and municipalities1512


the registrars may extend the hours for voting beyond regular business hours to permit1513


advance voting from 7:00 A.M. until 7:00 P.M. and may provide for additional voting1514


locations pursuant to Code Section 21-2-382 to suit the needs of the electors of the1515


jurisdiction at their option; provided, however, that voting shall occur only on the days1516


specified in this paragraph and counties and municipalities shall not be authorized to1517


conduct advance voting on any other days.1518


(2)  The registrars or absentee ballot clerk, as appropriate, shall provide reasonable notice1519


to the electors of their jurisdiction of the availability of advance voting as well as the1520


times, dates, and locations at which advance voting will be conducted.  In addition, the1521


registrars or absentee ballot clerk shall notify the Secretary of State in the manner1522


prescribed by the Secretary of State of the times, dates, and locations at which advance1523


voting will be conducted.1524


(3)  The board of registrars shall publish the dates, times, and locations of the availability1525


of advance voting in its jurisdiction on the homepage of the county's publicly accessible1526


website associated with elections or registrations, or if the county does not have such a1527


website, in a newspaper of general circulation, and by posting in a prominent location in1528


the county, no later than 14 days prior to the beginning of the advance voting period for1529


a general primary, special primary, general election, or special election and no later than1530


seven days prior to the beginning of the advance voting period for any run-off election.1531


Any new advance voting locations added after that deadline shall be published in the1532


same manner as soon as possible.  The board of registrars shall not remove any advance1533


voting location after the notice of such location is published, except in the case of an1534


emergency or unavoidable event that renders a location unavailable for use.  Any changes1535


that are made due to an emergency or unavoidable event after a notice of a location has1536
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been published shall be published as soon as possible in the same manner set forth in this1537


paragraph.1538


(e)  On each day of an absentee voting period, each county board of registrars or1539


municipal absentee ballot clerk shall report for the county or municipality to the Secretary1540


of State and post on the county or municipal website, or if the county or municipality1541


does not maintain such a website, a place of public prominence in the county or1542


municipality, not later than 10:00 A.M. on each business day the number of persons to1543


whom absentee ballots have been issued, the number of persons who have returned1544


absentee ballots, and the number of absentee ballots that have been rejected.1545


Additionally, on each day of an advance voting period, each county board of registrars1546


or municipal absentee ballot clerk shall report to the Secretary of State and post on the1547


county or municipal website, or if the county or municipality does not maintain such a1548


website, a place of public prominence in the county or municipality, not later than 10:001549


A.M. on each business day the number of persons who have voted at the advance voting1550


sites in the county or municipality.  During the absentee voting period and for a period1551


of three days following a primary, election, or runoff, each county board of registrars or1552


municipal absentee ballot clerk shall report to the Secretary of State and post on the1553


county or municipal website, or if the county or municipality does not maintain such a1554


website, a place of public prominence in the county or municipality, not later than 10:001555


A.M. on each business day the number of persons who have voted provisional ballots, the1556


number of provisional ballots that have verified or cured and accepted for counting, and1557


the number of provisional ballots that have been rejected."1558


SECTION 29.1559


Said chapter is further amended by revising Code Section 21-2-386, relating to safekeeping,1560


certification, and validation of absentee ballots, rejection of ballot, delivery of ballots to1561
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manager, duties of managers, precinct returns, and notification of challenged elector, as1562


follows:1563


"21-2-386.1564


(a)(1)(A)  The board of registrars or absentee ballot clerk shall keep safely, unopened,1565


and stored in a manner that will prevent tampering and unauthorized access all official1566


absentee ballots received from absentee electors prior to the closing of the polls on the1567


day of the primary or election except as otherwise provided in this subsection.1568


(B)  Upon receipt of each ballot, a registrar or clerk shall write the day and hour of the1569


receipt of the ballot on its envelope.  The registrar or clerk shall then compare the1570


number of the elector's Georgia driver's license number or state identification card1571


issued pursuant to Article 5 of Chapter 5 of Title 40 and date of birth entered on the1572


absentee ballot envelope identifying information on the oath with the same information1573


on file in his or her office, shall compare the signature or mark on the oath with the1574


signature or mark on the absentee elector's voter registration card or the most recent1575


update to such absentee elector's voter registration card and application for absentee1576


ballot or a facsimile of said signature or mark taken from said card or application, and1577


shall, if the information and signature appear to be valid and other identifying1578


information appears to be correct, contained in the elector's voter registration records.1579


If the elector has affirmed on the envelope that he or she does not have a Georgia1580


driver's license or state identification card issued pursuant to Article 5 of Chapter 5 of1581


Title 40, the registrar or clerk shall compare the last four digits of the elector's social1582


security number and date of birth entered on the envelope with the same information1583


contained in the elector's voter registration records.  The registrar or clerk shall also1584


confirm that the elector signed the oath and the person assisting the elector, if any,1585


signed the required oath.  If the elector has signed the elector's oath, the person assisting1586


has signed the required oath, if applicable, and the identifying information entered on1587


the absentee ballot envelope matches the same information contained in the elector's1588
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voter registration record, the registrar or clerk shall so certify by signing or initialing1589


his or her name below the voter's oath.  Each elector's name so certified shall be listed1590


by the registrar or clerk on the numbered list of absentee voters prepared for his or her1591


precinct.1592


(C)  If the elector has failed to sign the oath, or if the signature identifying information1593


entered on the absentee ballot envelope does not appear to be valid match the same1594


information appearing in the elector's voter registration record, or if the elector has1595


failed to furnish required information or information so furnished does not conform1596


with that on file in the registrar's or clerk's office, or if the elector is otherwise found1597


disqualified to vote, the registrar or clerk shall write across the face of the envelope1598


'Rejected,' giving the reason therefor.  The board of registrars or absentee ballot clerk1599


shall promptly notify the elector of such rejection, a copy of which notification shall be1600


retained in the files of the board of registrars or absentee ballot clerk for at least two1601


years.  Such elector shall have until the end of the period for verifying provisional1602


ballots contained in subsection (c) of Code Section 21-2-419 to cure the problem1603


resulting in the rejection of the ballot.  The elector may cure a failure to sign the oath,1604


an invalid signature nonmatching identifying information, or missing information by1605


submitting an affidavit to the board of registrars or absentee ballot clerk along with a1606


copy of one of the forms of identification enumerated in subsection (c) of Code1607


Section 21-2-417 before the close of such period.  The affidavit shall affirm that the1608


ballot was submitted by the elector, is the elector's ballot, and that the elector is1609


registered and qualified to vote in the primary, election, or runoff in question.  If the1610


board of registrars or absentee ballot clerk finds the affidavit and identification to be1611


sufficient, the absentee ballot shall be counted.1612


(D)  An elector who registered to vote by mail, but did not comply with subsection (c)1613


of Code Section 21-2-220, and who votes for the first time in this state by absentee1614


ballot shall include with his or her application for an absentee ballot or in the outer oath1615
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envelope of his or her absentee ballot either one of the forms of identification listed in1616


subsection (a) of Code Section 21-2-417 or a copy of a current utility bill, bank1617


statement, government check, paycheck, or other government document that shows the1618


name and address of such elector.  If such elector does not provide any of the forms of1619


identification listed in this subparagraph with his or her application for an absentee1620


ballot or with the absentee ballot, such absentee ballot shall be deemed to be a1621


provisional ballot and such ballot shall only be counted if the registrars are able to1622


verify current and valid identification of the elector as provided in this subparagraph1623


within the time period for verifying provisional ballots pursuant to Code1624


Section 21-2-419.  The board of registrars or absentee ballot clerk shall promptly notify1625


the elector that such ballot is deemed a provisional ballot and shall provide information1626


on the types of identification needed and how and when such identification is to be1627


submitted to the board of registrars or absentee ballot clerk to verify the ballot.1628


(E)  Three copies of the numbered list of voters shall also be prepared for such rejected1629


absentee electors, giving the name of the elector and the reason for the rejection in each1630


case.  Three copies of the numbered list of certified absentee voters and three copies of1631


the numbered list of rejected absentee voters for each precinct shall be turned over to1632


the poll manager in charge of counting the absentee ballots and shall be distributed as1633


required by law for numbered lists of voters.1634


(F)  All absentee ballots returned to the board or absentee ballot clerk after the closing1635


of the polls on the day of the primary or election shall be safely kept unopened by the1636


board or absentee ballot clerk and then transferred to the appropriate clerk for storage1637


for the period of time required for the preservation of ballots used at the primary or1638


election and shall then, without being opened, be destroyed in like manner as the used1639


ballots of the primary or election.  The board of registrars or absentee ballot clerk shall1640


promptly notify the elector by first-class mail that the elector's ballot was returned too1641


late to be counted and that the elector will not receive credit for voting in the primary1642
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or election.  All such late absentee ballots shall be delivered to the appropriate clerk and1643


stored as provided in Code Section 21-2-390.1644


(G)  Notwithstanding any provision of this chapter to the contrary, until the United1645


States Department of Defense notifies the Secretary of State that the Department of1646


Defense has implemented a system of expedited absentee voting for those electors1647


covered by this subparagraph, absentee ballots cast in a primary, election, or runoff by1648


eligible absentee electors who reside outside the county or municipality in which the1649


primary, election, or runoff is held and are members of the armed forces of the United1650


States, members of the merchant marine of the United States, spouses or dependents of1651


members of the armed forces or merchant marine residing with or accompanying such1652


members, or overseas citizens that are postmarked by the date of such primary, election,1653


or runoff and are received within the three-day period following such primary, election,1654


or runoff, if proper in all other respects, shall be valid ballots and shall be counted and1655


included in the certified election results.1656


(2)(A)  Beginning at 8:00 A.M. on the third Monday prior to After the opening of the1657


polls on the day of the primary, election, or runoff, the registrars or absentee ballot1658


clerks election superintendent shall be authorized to open the outer oath envelope on1659


which is printed the oath of the elector of absentee ballots that have been verified and1660


accepted pursuant to subparagraph (a)(1)(B) of this Code section, in such a manner as1661


not to destroy the oath printed thereon; provided, however, that the registrars or1662


absentee ballot clerk shall not be authorized to remove the contents of such outer1663


envelope, or to open the inner envelope marked 'Official Absentee Ballot,' except as1664


otherwise provided in this Code section and scan the absentee ballot using one or more1665


ballot scanners.  At least three persons who are registrars, deputy registrars, poll1666


workers, or absentee ballot clerks must be present before commencing; and three1667


persons who are registrars, deputy registrars, or absentee ballot clerks shall be present1668


at all times while the outer absentee ballot envelopes are being opened and the absentee1669
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ballots are being scanned.  After opening the outer envelopes, the ballots shall be safely1670


and securely stored until the time for tabulating such ballots.  However, no person shall1671


tally, tabulate, estimate, or attempt to tally, tabulate, or estimate or cause the ballot1672


scanner or any other equipment to produce any tally or tabulate, partial or otherwise,1673


of the absentee ballots cast until the time for the closing of the polls on the day of the1674


primary, election, or runoff except as provided in this Code section.  Prior to beginning1675


the process set forth in this paragraph, the superintendent shall provide written notice1676


to the Secretary of State in writing at least seven days prior to processing and scanning1677


absentee ballots.  Such notice shall contain the dates, start and end times, and location1678


or locations where absentee ballots will be processed and scanned.  The superintendent1679


shall also post such notice publicly in a prominent location in the superintendent's office1680


and on the home page of the county election superintendent's website, if the county1681


election superintendent maintains such a website.  The Secretary of State shall publish1682


on his or her website the information he or she receives from superintendents stating1683


the dates, times, and locations where absentee ballots will be processed.1684


(B)  The proceedings set forth in this paragraph shall be open to the view of the public,1685


but no person except one employed and designated by the superintendent shall touch1686


any ballot or ballot container.  Any person involved in processing and scanning1687


absentee ballots shall swear an oath, in the same form as the oath for poll officers1688


provided in Code Section 21-2-95, prior to beginning the processing and scanning of1689


absentee ballots.  The county executive committee or, if there is no organized county1690


executive committee, the state executive committee of each political party and political1691


body having candidates whose names appear on the ballot for such election shall have1692


the right to designate two persons and each independent and nonpartisan candidate1693


whose name appears on the ballot for such election shall have the right to designate one1694


person to act as monitors for such process.  In the event that the only issue to be voted1695


upon in an election is a referendum question, the superintendent shall also notify in1696
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writing the chief judge of the superior court of the county who shall appoint two1697


electors of the county to monitor such process.  While viewing or monitoring the1698


process set forth in this paragraph, monitors and observers shall be prohibited from:1699


(i)  In any way interfering with the processing or scanning of absentee ballots or the1700


conduct of the election;1701


(ii)  Using or bringing into the room any photographic or other electronic monitoring1702


or recording devices, cellular telephones, or computers;1703


(iii)  Engaging in any form of campaigning or campaign activity;1704


(iv)  Taking any action that endangers the secrecy and security of the ballots;1705


(v)  Touching any ballot or ballot container;1706


(vi)  Tallying, tabulating, estimating, or attempting to tally, tabulate, or estimate,1707


whether partial or otherwise, any of the votes on the absentee ballots cast; and1708


(vii)  Communicating any information that they see while monitoring the processing1709


and scanning of the absentee ballots, whether intentionally or inadvertently, about any1710


ballot, vote, or selection to anyone other than an election official who needs such1711


information to lawfully carry out his or her official duties.1712


(C)  The State Election Board shall promulgate rules requiring reconciliation1713


procedures; prompt and undelayed scanning of ballots after absentee ballot envelopes1714


are opened; secrecy of election results prior to the closing of the polls on the day of a1715


primary, election, or runoff; and other protections to protect the integrity of the process1716


set forth in this paragraph.1717


(3)  A county election superintendent may, in his or her discretion, after 7:00 A.M. on the1718


day of the primary, election, or runoff open the inner envelopes in accordance with the1719


procedures prescribed in this subsection and begin tabulating the absentee ballots.  If the1720


county election superintendent chooses to open the inner envelopes and begin tabulating1721


such ballots prior to the close of the polls on the day of the primary, election, or runoff,1722


the superintendent shall notify in writing, at least seven days prior to the primary,1723
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election, or runoff, the Secretary of State of the superintendent's intent to begin the1724


absentee ballot tabulation prior to the close of the polls.  The county executive committee1725


or, if there is no organized county executive committee, the state executive committee of1726


each political party and political body having candidates whose names appear on the1727


ballot for such election in such county shall have the right to designate two persons and1728


each independent and nonpartisan candidate whose name appears on the ballot for such1729


election in such county shall have the right to designate one person to act as monitors for1730


such process.  In the event that the only issue to be voted upon in an election is a1731


referendum question, the superintendent shall also notify in writing the chief judge of the1732


superior court of the county who shall appoint two electors of the county to monitor such1733


process.1734


(4)  The county election superintendent shall publish a written notice in the1735


superintendent's office of the superintendent's intent to begin the absentee ballot1736


tabulation prior to the close of the polls and publish such notice at least one week prior1737


to the primary, election, or runoff in the legal organ of the county.1738


(5)  The process for opening the inner absentee ballot envelopes, scanning absentee1739


ballots, of and tabulating absentee ballots on the day of a primary, election, or runoff as1740


provided in this subsection shall be a confidential process conducted in a manner to1741


maintain the secrecy of all ballots and to protect the disclosure of any balloting1742


information before 7:00 P.M. on election day.  No absentee ballots shall be tabulated1743


before 7:00 A.M. on the day of a primary, election, or runoff.1744


(6)  All persons conducting the tabulation of absentee ballots during the day of a primary,1745


election, or runoff, including the vote review panel required by Code Section 21-2-483,1746


and all monitors and observers shall be sequestered until the time for the closing of the1747


polls.  All such persons shall have no contact with the news media; shall have no contact1748


with other persons not involved in monitoring, observing, or conducting the tabulation;1749


shall not use any type of communication device including radios, telephones, and cellular1750
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telephones; shall not utilize computers for the purpose of e-mail email, instant messaging,1751


or other forms of communication; and shall not communicate any information concerning1752


the tabulation until the time for the closing of the polls; provided, however, that1753


supervisory and technical assistance personnel shall be permitted to enter and leave the1754


area in which the tabulation is being conducted but shall not communicate any1755


information concerning the tabulation to anyone other than the county election1756


superintendent; the staff of the superintendent; those persons conducting, observing, or1757


monitoring the tabulation; and those persons whose technical assistance is needed for the1758


tabulation process to operate.1759


(7)  The absentee ballots shall be tabulated in accordance with the procedures of this1760


chapter for the tabulation of absentee ballots.  As such ballots are tabulated, they shall be1761


placed into locked ballot boxes and may be transferred to locked ballot bags, if needed,1762


for security.  The persons conducting the tabulation of the absentee ballots shall not cause1763


the tabulating equipment to produce any count, partial or otherwise, of the absentee votes1764


cast until the time for the closing of the polls except as otherwise provided in this Code1765


section.1766


(b)  When requested by the superintendent, but not earlier than the third Monday prior to1767


a primary, election, or runoff As soon as practicable after 7:00 A.M. on the day of the1768


primary, election, or runoff, in precincts other than those in which optical scanning1769


tabulators are used, a registrar or absentee ballot clerk shall deliver the official absentee1770


ballot of each certified absentee elector, each rejected absentee ballot, applications for such1771


ballots, and copies of the numbered lists of certified and rejected absentee electors to the1772


manager in charge of the absentee ballot precinct of the county or municipality, which shall1773


be located in the precincts containing the county courthouse or polling place designated by1774


the municipal superintendent.  In those precincts in which optical scanning tabulators are1775


used, such absentee ballots shall be taken to the tabulation center or other place location1776


designated by the superintendent, and the superintendent or official receiving such absentee1777
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ballots shall issue his or her receipt therefor.  Except as otherwise provided in this Code1778


section, in no event shall the counting of the ballots begin before the polls close.1779


(c)  The superintendent shall cause the verified and accepted absentee ballots to be opened1780


and tabulated as provided in this Code section.  A Except as otherwise provided in this1781


Code section, after the close of the polls on the day of the primary, election, or runoff, a1782


manager shall then open the outer envelope in such manner as not to destroy the oath1783


printed thereon and shall deposit the inner envelope marked 'Official Absentee Ballot' in1784


a ballot box reserved for absentee ballots.  In the event that an outer envelope is found to1785


contain an absentee ballot that is not in an inner envelope, the ballot shall be sealed in an1786


inner envelope, initialed and dated by the person sealing the inner envelope, and deposited1787


in the ballot box and counted in the same manner as other absentee ballots, provided that1788


such ballot is otherwise proper.  Such manager with two assistant managers, appointed by1789


the superintendent, with such clerks as the manager deems necessary shall count the1790


absentee ballots following the procedures prescribed by this chapter for other ballots,1791


insofar as practicable, and prepare an election return for the county or municipality1792


showing the results of the absentee ballots cast in such county or municipality.1793


(d)  All absentee ballots shall be counted and tabulated in such a manner that returns may1794


be reported by precinct; and separate returns shall be made for each precinct in which1795


absentee ballots were cast showing the results by each precinct in which the electors reside.1796


The superintendent shall utilize the procedures set forth in this Code section to ensure that1797


the returns of verified and accepted absentee ballots cast are reported to the public as soon1798


as possible following the closing of the polls on the day of the primary, election, or runoff.1799


Failure to utilize these procedures to ensure that the returns of verified and accepted1800


absentee ballots are reported as soon as possible following the close of polls shall subject1801


the superintendent to sanctions by the State Election Board.  If a superintendent fails to1802


report the returns of verified and accepted absentee ballots by the day following the1803
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election at 5:00 P.M., the State Election Board may convene an independent performance1804


review board pursuant to Code Section 21-2-107.1805


(e)  If an absentee elector's right to vote has been challenged for cause, a poll officer shall1806


write 'Challenged,' the elector's name, and the alleged cause of challenge on the outer1807


envelope and shall deposit the ballot in a secure, sealed ballot box; and it shall be counted1808


as other challenged ballots are counted.  Where direct recording electronic voting systems1809


are used for absentee balloting and a challenge to an elector's right to vote is made prior to1810


the time that the elector votes, the elector shall vote on a paper or optical scanning ballot1811


and such ballot shall be handled as provided in this subsection.  The board of registrars or1812


absentee ballot clerk shall promptly notify the elector of such challenge.1813


(f)  It shall be unlawful at any time prior to the close of the polls for any person to disclose1814


or for any person to receive any information regarding the results of the tabulation of1815


absentee ballots except as expressly provided by law."1816


SECTION 30.1817


Said chapter is further amended in Code Section 21-2-390, relating to delivery of election1818


materials to clerk of superior court or city clerk after primary or election and accounting for1819


ballots by registrars or municipal absentee ballot clerks, by designating the existing text as1820


subsection (a) and adding a new subsection to read as follows:1821


"(b)  The Secretary of State shall be authorized to inspect and audit the information1822


contained in the absentee ballot applications or envelopes at his or her discretion at any1823


time during the 24 month retention period.  Such audit may be conducted state wide or in1824


selected counties or cities and may include the auditing of a statistically significant sample1825


of the envelopes or a full audit of all of such envelopes.  For this purpose, the Secretary of1826


State or his or her authorized agents shall have access to such envelopes in the custody of1827


the clerk of superior court or city clerk."1828
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SECTION 31.1829


Said chapter is further amended in Code Section 21-2-403, relating to time for opening and1830


closing of polls, by redesignating the existing text as subsection (a) and adding a new1831


subsection to read as follows:1832


"(b)  Poll hours at a precinct may be extended only by order of a judge of the superior court1833


of the county in which the precinct is located upon good cause shown by clear and1834


convincing evidence that persons were unable to vote at that precinct during a specific1835


period or periods of time.  Poll hours shall not be extended longer than the total amount of1836


time during which persons were unable to vote at such precinct.  Any order extending poll1837


hours at a precinct beyond 9:00 P.M. shall be by written order with specific findings of fact1838


supporting such extension."1839


SECTION 32.1840


Said chapter is further amended by revising subsections (c) and (e) of Code1841


Section 21-2-408, relating to poll watchers, designation, duties, removal for interference with1842


election, reports by poll watchers of infractions or irregularities, and ineligibility of1843


candidates to serve as poll watchers, as follows:1844


"(c)  In counties or municipalities using direct recording electronic (DRE) voting systems1845


or optical scanning voting systems, each political party may appoint two poll watchers in1846


each primary or election, each political body may appoint two poll watchers in each1847


election, each nonpartisan candidate may appoint one poll watcher in each nonpartisan1848


election, and each independent candidate may appoint one poll watcher in each election to1849


serve in the locations designated by the superintendent within the tabulating center.  Such1850


designated locations shall include the check-in area, the computer room, the duplication1851


area, and such other areas as the superintendent may deem necessary to the assurance of1852


fair and honest procedures in the tabulating center.  The locations designated by the1853


superintendent shall ensure that each poll watcher can fairly observe the procedures set1854
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forth in this Code section.  The poll watchers provided for in this subsection shall be1855


appointed and serve in the same manner as other poll watchers."1856


"(e)  No person shall be appointed or be eligible to serve as a poll watcher in any primary1857


or election in which such person is a candidate.  No person shall be eligible to serve as a1858


poll watcher unless he or she has completed training provided by the political party,1859


political body, or candidate designating the poll watcher.  Upon request, the Secretary of1860


State shall make available material to each political party, political body, or candidate that1861


can be utilized in such training but it shall be the responsibility of the political party,1862


political body, or candidate designating the poll watcher to instruct poll watchers in their1863


duties and in applicable laws and rules and regulations.  Each political party, political body,1864


or candidate shall, in their written designation of poll watchers, certify under oath that the1865


named poll watchers have completed the training required by this Code section."1866


SECTION 33.1867


Said chapter is further amended by revising subsections (a) and (e) of Code1868


Section 21-2-414, relating to restrictions on campaign activities and public opinion polling1869


within the vicinity of a polling place, cellular phone use prohibited, prohibition of candidates1870


from entering certain polling places, and penalty, as follows:1871


"(a)  No person shall solicit votes in any manner or by any means or method, nor shall any1872


person distribute or display any campaign material, nor shall any person give, offer to give,1873


or participate in the giving of any money or gifts, including, but not limited to, food and1874


drink, to an elector, nor shall any person solicit signatures for any petition, nor shall any1875


person, other than election officials discharging their duties, establish or set up any tables1876


or booths on any day in which ballots are being cast:1877


(1)  Within 150 feet of the outer edge of any building within which a polling place is1878


established;1879


(2)  Within any polling place; or1880
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(3)  Within 25 feet of any voter standing in line to vote at any polling place.1881


These restrictions shall not apply to conduct occurring in private offices or areas which1882


cannot be seen or heard by such electors."1883


"(e)  This Code section shall not be construed to prohibit a poll officer from distributing1884


materials, as required by law, which are necessary for the purpose of instructing electors1885


or from distributing materials prepared by the Secretary of State which are designed solely1886


for the purpose of encouraging voter participation in the election being conducted or from1887


making available self-service water from an unattended receptacle to an elector waiting in1888


line to vote."1889


SECTION 34.1890


Said chapter is further amended by revising subsections (a) and (b) of Code1891


Section 21-2-418, relating to provisional ballots, as follows:1892


"(a)  If a person presents himself or herself at a polling place, absentee polling place, or1893


registration office in his or her county of residence in this state for the purpose of casting1894


a ballot in a primary or election stating a good faith belief that he or she has timely1895


registered to vote in such county of residence in such primary or election and the person's1896


name does not appear on the list of registered electors, the person shall be entitled to cast1897


a provisional ballot in his or her county of residence in this state as provided in this Code1898


section.  If the person presents himself or herself at a polling place in the county in which1899


he or she is registered to vote, but not at the precinct at which he or she is registered to1900


vote, the poll officials shall inform the person of the polling location for the precinct where1901


such person is registered to vote.  The poll officials shall also inform such person that any1902


votes cast by a provisional ballot in the wrong precinct will not be counted unless it is cast1903


after 5:00 P.M. and before the regular time for the closing of the polls on the day of the1904


primary, election, or runoff and unless the person executes a sworn statement, witnessed1905
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by the poll official, stating that he or she is unable to vote at his or her correct polling place1906


prior to the closing of the polls and giving the reason therefor.1907


(b)  Such person voting a provisional ballot shall complete an official voter registration1908


form and a provisional ballot voting certificate which shall include information about the1909


place, manner, and approximate date on which the person registered to vote.  The person1910


shall swear or affirm in writing that he or she previously registered to vote in such primary1911


or election, is eligible to vote in such primary or election, has not voted previously in such1912


primary or election, and meets the criteria for registering to vote in such primary or1913


election.  If the person is voting a provisional ballot in the county in which he or she is1914


registered to vote but not at the precinct in which he or she is registered to vote during the1915


period from 5:00 P.M. to the regular time for the closing of the polls on the day of the1916


primary, election, or runoff, the person shall execute a sworn statement, witnessed by the1917


poll official, stating that he or she is unable to vote at his or her correct polling place prior1918


to the closing of the polls and giving the reason therefor.  The form of the provisional ballot1919


voting certificate shall be prescribed by the Secretary of State.  The person shall also1920


present the identification required by Code Section 21-2-417."1921


SECTION 35.1922


Said chapter is further amended by revising Code Section 21-2-419, relating to validation of1923


provisional ballots and reporting to Secretary of State, as follows:1924


"21-2-419.1925


(a)  A person shall cast a provisional ballot on the same type of ballot that is utilized by the1926


county or municipality.  Such provisional ballot shall be sealed in double envelopes as1927


provided in Code Section 21-2-384 and shall be deposited by the person casting such ballot1928


in a secure, sealed ballot box.1929


(b)  At the earliest time possible after the casting of a provisional ballot, but no later than1930


the day after the primary or election in which such provisional ballot was cast, the board1931
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of registrars of the county or municipality, as the case may be, shall be notified by the1932


election superintendent that provisional ballots were cast in the primary or election and the1933


registrars shall be provided with the documents completed by the person casting the1934


provisional ballot as provided in Code Section 21-2-418.  Provisional ballots shall be1935


securely maintained by the election superintendent until a determination has been made1936


concerning their status.  The board of registrars shall immediately examine the information1937


contained on such documents and make a good faith effort to determine whether the person1938


casting the provisional ballot was entitled to vote in the primary or election.  Such good1939


faith effort shall include a review of all available voter registration documentation,1940


including registration information made available by the electors themselves and1941


documentation of modifications or alterations of registration data showing changes to an1942


elector's registration status.  Additional sources of information may include, but are not1943


limited to, information from the Department of Driver Services, Department of Family and1944


Children Services, Department of Natural Resources, public libraries, or any other agency1945


of government including, but not limited to, other county election and registration offices.1946


(c)(1)  If the registrars determine after the polls close, but not later than three days1947


following the primary or election, that the person casting the provisional ballot timely1948


registered to vote and was eligible and entitled to vote in the precinct in which he or she1949


voted in such primary or election, the registrars shall notify the election superintendent1950


and the provisional ballot shall be counted and included in the county's or municipality's1951


certified election results.1952


(2)  If the registrars determine after the polls close, but not later than three days following1953


the primary or election, that the person voting the provisional ballot timely registered and1954


was eligible and entitled to vote in the primary or election but voted in the wrong1955


precinct, then the board of registrars shall notify the election superintendent only if such1956


person voted between the hours of 5:00 P.M. and the regular time for the closing of the1957


polls on the day of the primary, election, or runoff and provided the sworn statement1958
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required by subsection (b) of Code Section 21-2-418.  The superintendent shall count1959


such person's votes which were cast for candidates in those races for which the person1960


was entitled to vote but shall not count the votes cast for candidates in those races in1961


which such person was not entitled to vote.  The superintendent shall order the proper1962


election official at the tabulating center or precinct to prepare an accurate duplicate ballot1963


containing only those votes cast by such person in those races in which such person was1964


entitled to vote for processing at the tabulating center or precinct, which shall be verified1965


in the presence of a witness.  Such duplicate ballot shall be clearly labeled with the word1966


'Duplicate,' shall bear the designation of the polling place, and shall be given the same1967


serial number as the original ballot.  The original ballot shall be retained and the sworn1968


statement required by subsection (b) of Code Section 21-2-418 shall be transmitted to the1969


Secretary of State with the certification documents required by paragraph (4) of1970


subsection (a) of Code Section 21-2-497 and such statement shall be reviewed by the1971


State Election Board.1972


(3)  If the registrars determine that the person casting the provisional ballot did not timely1973


register to vote or was not eligible or entitled to vote in the precinct in which he or she1974


voted in such primary or election or shall be unable to determine within three days1975


following such primary or election whether such person timely registered to vote and was1976


eligible and entitled to vote in such primary or election, the registrars shall so notify the1977


election superintendent and such ballot shall not be counted.  The election superintendent1978


shall mark or otherwise document that such ballot was not counted and shall deliver and1979


store such ballots with all other ballots and election materials as provided in Code1980


Section 21-2-500.1981


(d)(1)  At the earliest time possible after a determination is made regarding a provisional1982


ballot, the board of registrars shall notify in writing those persons whose provisional1983


ballots were not counted that their ballots were not counted because of the inability of the1984


registrars to verify that the persons timely registered to vote or other proper reason.  The1985
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registrars shall process the official voter registration form completed by such persons1986


pursuant to Code Section 21-2-418 and shall add such persons to the electors list if found1987


qualified.1988


(2)  At the earliest time possible after a determination is made regarding a provisional1989


ballot, the board of registrars shall notify in writing those electors who voted in the wrong1990


precinct and whose votes were partially counted of their correct precinct.1991


(e)  The board of registrars shall complete a report in a form designated by the Secretary1992


of State indicating the number of provisional ballots cast and counted in the primary or1993


election."1994


SECTION 36.1995


Said chapter is further amended in Part 1 of Article 11, relating to general provisions1996


regarding preparation for and conduct of primaries and elections, by adding new Code1997


sections to read as follows:1998


"21-2-420.1999


(a)  After the time for the closing of the polls and the last elector voting, the poll officials2000


in each precinct shall complete the required accounting and related documentation for the2001


precinct and shall advise the election superintendent of the total number of ballots cast at2002


such precinct and the total number of provisional ballots cast.  The chief manager and at2003


least one assistant manager shall post a copy of the tabulated results for the precinct on the2004


door of the precinct and then immediately deliver all required documentation and election2005


materials to the election superintendent.  The election superintendent shall then ensure that2006


such ballots are processed, counted, and tabulated as soon as possible and shall not cease2007


such count and tabulation until all such ballots are counted and tabulated.2008


(b)  The election superintendent shall ensure that each precinct notifies the election2009


superintendent of the number of ballots cast and number of provisional ballots cast as soon2010


as possible after the time for the closing of the polls and the last elector votes.  The election2011
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superintendent shall post such information publicly.  The State Election Board shall2012


promulgate rules and regulations regarding how such information shall be publicly posted2013


to ensure transparency, accuracy, and security.2014


21-2-421.2015


(a)  As soon as possible but not later than 10:00 P.M. following the close of the polls on2016


the day of a primary, election, or runoff, the election superintendent shall report to the2017


Secretary of State and post in a prominent public place the following information:2018


(1)  The number of ballots cast at the polls on the day of the primary, election, or runoff,2019


including provisional ballots cast;2020


(2)  The number of ballots cast at advance voting locations during the advance voting2021


period for the primary, election, or runoff; and2022


(3)  The total number of absentee ballots returned to the board of registrars by the2023


deadline to receive such absentee ballots on the day of the primary, election, or runoff.2024


(b)  Upon the completion of the report provided for in subsection (a) of this Code section,2025


the election superintendent shall compare the total number of ballots received as reported2026


in subsection (a) of this Code section and the counting of the ballots in the primary,2027


election, or runoff minus any rejected and uncured absentee ballots, uncounted provisional2028


ballots, and any other uncounted ballots, with the total number of ballots cast in the2029


primary, election, or runoff.  The results of such comparison and all explanatory materials2030


shall be reported to the Secretary of State.  The reason for any discrepancy shall be fully2031


investigated and reported to the Secretary of State."2032


SECTION 37.2033


Said chapter is further amended by revising subsections (a) and (d) of Code2034


Section 21-2-437, relating to procedure as to count and return of votes generally and void2035


ballots, as follows:2036
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"(a)  After the polls close and as soon as all the ballots have been properly accounted for2037


and those outside the ballot box as well as the voter's certificates, numbered list of voters,2038


and electors list have been sealed, the poll officers shall open the ballot box and take2039


therefrom all ballots contained therein.  In primaries in which more than one ballot box is2040


used, any ballots or stubs belonging to another party holding its primary in the same polling2041


place shall be returned to the ballot box for the party for which they were issued.  In2042


primaries, separate tally and return sheets shall be prepared for each party, and separate2043


poll officers shall be designated by the chief manager to count and tally each party's ballot.2044


Where the same ballot box is being used by one or more parties, the ballots and stubs shall2045


first be divided by party before being tallied and counted.  The ballots shall then be counted2046


one by one and a record made of the total number.  Then the chief manager, together with2047


such assistant managers and other poll officers as the chief manager may designate, under2048


the scrutiny of one of the assistant managers and in the presence of the other poll officers,2049


shall read aloud the names of the candidates marked or written upon each ballot, together2050


with the office for which the person named is a candidate, and the answers contained on2051


the ballots to the questions submitted, if any; and the other assistant manager and clerks2052


shall carefully enter each vote as read and keep account of the same in ink on a sufficient2053


number of tally papers, all of which shall be made at the same time.  All ballots, after being2054


removed from the box, shall be kept within the unobstructed view of all persons in the2055


voting room until replaced in the box.  No person, while handling the ballots, shall have2056


in his or her hand any pencil, pen, stamp, or other means of marking or spoiling any ballot.2057


The poll officers shall immediately proceed to canvass and compute the votes cast and shall2058


not adjourn or postpone the canvass or computation until it shall have been fully2059


completed, except that, in the discretion of the superintendent, the poll officers may stop2060


the counting after all contested races and questions are counted, provided that the results2061


of these contested races and questions are posted for the information of the public outside2062







21 SB 202/AP


S. B. 202
- 81 -


the polling place and the ballots are returned to the ballot box and deposited with the2063


superintendent until counting is resumed on the following day."2064


"(d)  Any ballot marked so as to identify the voter shall be void and not counted, except a2065


ballot cast by a challenged elector whose name appears on the electors list; such challenged2066


vote shall be counted as prima facie valid but may be voided in the event of an election2067


contest.  Any ballot marked by anything but pen or pencil shall be void and not counted.2068


Any erasure, mutilation, or defect in the vote for any candidate shall render void the vote2069


for such candidate but shall not invalidate the votes cast on the remainder of the ballot, if2070


otherwise properly marked.  If an elector shall mark his or her ballot for more persons for2071


any nomination or office than there are candidates to be voted for such nomination or2072


office, or if, for any reason, it may be impossible to determine his or her choice for any2073


nomination or office, his or her ballot shall not be counted for such nomination or office;2074


but the ballot shall be counted for all nominations or offices for which it is properly2075


marked.  Unmarked ballots or ballots improperly or defectively marked so that the whole2076


ballot is void shall be set aside and shall be preserved with other ballots.  In primaries,2077


votes cast for candidates who have died, withdrawn, or been disqualified shall be void and2078


shall not be counted.  Except as provided in subsection (g) of Code Section 21-2-1342079


regarding nonpartisan elections, in In elections, votes for candidates who have died or been2080


disqualified shall be void and shall not be counted."2081


SECTION 38.2082


Said chapter is further amended by revising subsection (a) of Code Section 21-2-438, relating2083


to ballots identifying voter, not marked, or improperly marked declared void, as follows:2084


"(a)  Any ballot marked so as to identify the voter shall be void and not counted, except a2085


ballot cast by a challenged elector whose name appears on the electors list; such challenged2086


vote shall be counted as prima facie valid but may be voided in the event of an election2087


contest.  Any ballot marked by anything but pen or pencil shall be void and not counted.2088
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Any erasure, mutilation, or defect in the vote for any candidate shall render void the vote2089


for such candidate but shall not invalidate the votes cast on the remainder of the ballot, if2090


otherwise properly marked.  If an elector shall mark his or her ballot for more persons for2091


any nomination or office than there are candidates to be voted for such nomination or2092


office, or if, for any reason, it may be impossible to determine his or her choice for any2093


nomination or office, his or her ballot shall not be counted for such nomination or office;2094


but the ballot shall be counted for all nominations or offices for which it is properly2095


marked.  Ballots not marked or improperly or defectively marked so that the whole ballot2096


is void, shall be set aside and shall be preserved with the other ballots.  In primaries, votes2097


cast for candidates who have died, withdrawn, or been disqualified shall be void and shall2098


not be counted.  Except as provided in subsection (g) of Code Section 21-2-134 regarding2099


nonpartisan elections, in In elections, votes for candidates who have died or been2100


disqualified shall be void and shall not be counted."2101


SECTION 38A.2102


Said chapter is further amended by revising subsection (a) of Code Section 21-2-480, relating2103


to caption for ballots, party designations, and form and arrangement, as follows:2104


"(a)  At the top of each ballot for an election in a precinct using optical scanning voting2105


equipment shall be printed in prominent type the words 'OFFICIAL BALLOT,' followed2106


by the name and designation of the precinct for which it is prepared and the name and date2107


of the election."2108


SECTION 38B.2109


Said chapter is further amended by revising Code Section 21-2-482, relating to absentee2110


ballots for precincts using optical scanning voting equipment, as follows:2111


"21-2-482.2112
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Ballots in a precinct using optical scanning voting equipment for voting by absentee2113


electors shall be prepared sufficiently in advance by the superintendent and shall be2114


delivered to the board of registrars as provided in Code Section 21-2-384.  Such ballots2115


shall be marked 'Official Absentee Ballot' and shall be in substantially the form for ballots2116


required by Article 8 of this chapter, except that in counties or municipalities using voting2117


machines, direct recording electronic (DRE) units, or ballot scanners, the ballots may be2118


in substantially the form for the ballot labels required by Article 9 of this chapter or in such2119


form as will allow the ballot to be machine tabulated.  Every such ballot shall have printed2120


on the face thereof the following:2121


'I understand that the offer or acceptance of money or any other object of value to vote2122


for any particular candidate, list of candidates, issue, or list of issues included in this2123


election constitutes an act of voter fraud and is a felony under Georgia law.'2124


The form for either ballot shall be determined and prescribed by the Secretary of State and2125


shall have printed at the top the name and designation of the precinct."2126


SECTION 39.2127


Said chapter is further amended by revising subsection (f) of Code Section 21-2-483, relating2128


to counting of ballots, public accessibility to tabulating center and precincts, execution of2129


ballot recap forms, and preparation of duplicate ballots, as follows:2130


"(f)  If it appears that a ballot is so torn, bent, or otherwise defective that it cannot be2131


processed by the tabulating machine, the superintendent, in his or her discretion, may order2132


the proper election official at the tabulating center or precinct a duplication panel to prepare2133


a true duplicate copy for processing with the ballots of the same polling place, which shall2134


be verified in the presence of a witness.  In a partisan election, the duplication panel shall2135


be composed of the election superintendent or a designee thereof and one person appointed2136


by the county executive committee of each political party having candidates whose names2137


appear on the ballot for such election, provided that, if there is no organized county2138
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executive committee for a political party, the person shall be appointed by the state2139


executive committee of the political party.  In a nonpartisan election or an election2140


involving only the presentation of a question to the electors, the duplication panel shall be2141


composed of the election superintendent or a designee thereof and two electors of the2142


county or municipality.  In the case of a nonpartisan county or municipal election or an2143


election involving only the presentation of a question to the electors, the two elector2144


members of the panel shall be appointed by the chief judge of the superior court of the2145


county or municipality in which the election is held.  In the case of a municipality which2146


is located in more than one county, the two elector members of the panel shall be appointed2147


by the chief judge of the superior court of the county in which the city hall of the2148


municipality is located.  The election superintendent may create multiple duplication panels2149


to handle the processing of such ballots more efficiently.  All duplicate ballots shall be2150


clearly labeled by the word 'duplicate,' shall bear the designation of the polling place, and2151


shall be given the same serial number as the defective ballot contain a unique number that2152


will allow such duplicate ballot to be linked back to the original ballot.  The defective2153


ballot shall be retained."2154


SECTION 40.2155


Said chapter is further amended by revising Code Section 21-2-492, relating to computation2156


and canvassing of returns, notice of when and where returns will be computed and canvassed,2157


blank forms for making statements of returns, and swearing of assistants, as follows:2158


"21-2-492.2159


The superintendent shall arrange for the computation and canvassing of the returns of votes2160


cast at each primary and election at his or her office or at some other convenient public2161


place at the county seat or municipality following the close of the polls on the day of such2162


primary or election with accommodations for those present insofar as space permits.  An2163


interested candidate or his or her representative shall be permitted to keep or check his or2164
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her own computation of the votes cast in the several precincts as the returns from the same2165


are read, as directed in this article.  The superintendent shall give at least one week's notice2166


prior to the primary or election by publishing same in a conspicuous place in the2167


superintendent's office, of the time and place when and where he or she will commence and2168


hold his or her sessions for the computation and canvassing of the returns; and he or she2169


shall keep copies of such notice posted in his or her office during such period.  The2170


superintendent shall procure a sufficient number of blank forms of returns made out in the2171


proper manner and headed as the nature of the primary or election may require, for making2172


out full and fair statements of all votes which shall have been cast within the county or any2173


precinct therein, according to the returns from the several precincts thereof, for any person2174


voted for therein, or upon any question voted upon therein.  The assistants of the2175


superintendent in the computation and canvassing of the votes shall be first sworn by the2176


superintendent to perform their duties impartially and not to read, write, count, or certify2177


any return or vote in a false or fraudulent manner."2178


SECTION 41.2179


Said chapter is further amended by revising subsections (a) and (k) of Code2180


Section 21-2-493, relating to computation, canvassing, and tabulation of returns,2181


investigation of discrepancies in vote counts, recount procedure, certification of returns, and2182


change in returns, and adding a new subsection to read as follows:2183


"(a)  The superintendent shall, at or before 12:00 Noon after the close of the polls on the2184


day following the of a primary or election, at his or her office or at some other convenient2185


public place at the county seat or in the municipality, of which due notice shall have been2186


given as provided by Code Section 21-2-492, publicly commence the computation and2187


canvassing of the returns and continue the same until all absentee ballots received by the2188


close of the polls, including those cast by advance voting, and all ballots cast on the day2189


of the primary or election have been counted and tabulated and the results of such2190
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tabulation released to the public and, then, continuing with provisional ballots as provided2191


in Code Sections 21-2-418 and 21-2-419 and those absentee ballots as provided in2192


subparagraph (a)(1)(G) of Code Section 21-2-386 from day to day until completed.  For2193


this purpose, the superintendent may organize his or her assistants into sections, each of2194


which whom may simultaneously proceed with the computation and canvassing of the2195


returns from various precincts of the county or municipality in the manner provided by this2196


Code section.  Upon the completion of such computation and canvassing, the2197


superintendent shall tabulate the figures for the entire county or municipality and sign,2198


announce, and attest the same, as required by this Code section."2199


"(j.1)  The Secretary of State shall create a pilot program for the posting of digital images2200


of the scanned paper ballots created by the voting system.2201


(k)  As the returns from each precinct are read, computed, and found to be correct or2202


corrected as aforesaid, they shall be recorded on the blanks prepared for the purpose until2203


all the returns from the various precincts which are entitled to be counted shall have been2204


duly recorded; then they shall be added together, announced, and attested by the assistants2205


who made and computed the entries respectively and shall be signed by the superintendent.2206


The consolidated returns shall then be certified by the superintendent in the manner2207


required by this chapter.  Such returns shall be certified by the superintendent not later than2208


5:00 P.M. on the second Friday Monday following the date on which such election was2209


held and such returns shall be immediately transmitted to the Secretary of State; provided,2210


however, that such certification date may be extended by the Secretary of State in his or2211


her discretion if necessary to complete a precertification audit as provided in Code Section2212


21-2-498."2213


SECTION 42.2214


Said chapter is further amended by revising Code Section 21-2-501, relating to number of2215


votes required for election, as follows:2216
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"21-2-501.2217


(a)(1)  Except as otherwise provided in this Code section, no candidate shall be2218


nominated for public office in any primary or special primary or elected to public office2219


in any election or special election or shall take or be sworn into such elected public office2220


unless such candidate shall have received a majority of the votes cast to fill such2221


nomination or public office.  In instances where no candidate receives a majority of the2222


votes cast, a run-off primary, special primary runoff, run-off election, or special election2223


runoff between the candidates receiving the two highest numbers of votes shall be held.2224


Unless such date is postponed by a court order, such run-off primary, special primary2225


runoff, run-off election, or special election runoff shall be held as provided in this2226


subsection.2227


(2)  In the case of a runoff from a general primary or a special primary or special election2228


held in conjunction with a general primary, the runoff shall be held on the Tuesday of the2229


ninth week following such general primary.2230


(3)  In the case of a runoff from a general election for a federal office or a runoff from a2231


special primary or special election for a federal office held in conjunction with a general2232


election, the runoff shall be held on the Tuesday of the ninth week following such general2233


election.2234


(4)  In the case of a runoff from a general election for an office other than a federal office2235


or a runoff from a special primary or special election for an office other than a federal2236


office held in conjunction with a general election, the runoff shall be held on the2237


twenty-eighth day after the day of holding the preceding general or special primary or2238


general or special election.2239


(5)  In the case of a runoff from a special primary or special election for a federal office2240


not held in conjunction with a general primary or general election, the runoff shall be held2241


on the Tuesday of the ninth week following such special primary or special election.2242
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(6)  In the case of a runoff from a special primary or special election for an office other2243


than a federal office not held in conjunction with a general primary or general election,2244


the runoff shall be held on the twenty-eighth day after the day of holding the preceding2245


special primary or special election; provided, however, that, if such runoff is from a2246


special primary or special election held in conjunction with a special primary or special2247


election for a federal office and there is a runoff being conducted for such federal office,2248


the runoff from the special primary or special election conducted for such other office2249


may be held in conjunction with the runoff for the federal office.2250


(7)(2)  If any candidate eligible to be in a runoff withdraws, dies, or is found to be2251


ineligible, the remaining candidates receiving the two highest numbers of votes shall be2252


the candidates in the runoff.2253


(8)(3)  The candidate receiving the highest number of the votes cast in such run-off2254


primary, special primary runoff, run-off election, or special election runoff to fill the2255


nomination or public office sought shall be declared the winner.2256


(9)(4)  The name of a write-in candidate eligible for election in a runoff shall be printed2257


on the election or special election run-off ballot in the independent column.2258


(10)(5)  The run-off primary, special primary runoff, run-off election, or special election2259


runoff shall be a continuation of the primary, special primary, election, or special election2260


for the particular office concerned.  Only the electors who were are duly registered to2261


vote and not subsequently deemed disqualified to vote in the primary, special primary,2262


election, or special election runoff for candidates for that particular office shall be entitled2263


to vote therein, and only those votes cast for the persons designated as candidates in such2264


run-off primary, special primary runoff, run-off election, or special election runoff shall2265


be counted in the tabulation and canvass of the votes cast.  No elector shall vote in a2266


run-off primary or special primary runoff in violation of Code Section 21-2-224.2267


(b)  For the purposes of this subsection, the word 'plurality' shall mean the receiving by one2268


candidate alone of the highest number of votes cast.  If the municipal charter or ordinances2269
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of a municipality as now existing or as amended subsequent to September 1, 1968, provide2270


that a candidate may be nominated or elected by a plurality of the votes cast to fill such2271


nomination or public office, such provision shall prevail.  Otherwise, no municipal2272


candidate shall be nominated for public office in any primary or elected to public office in2273


any election unless such candidate shall have received a majority of the votes cast to fill2274


such nomination or public office.2275


(c)  In instances in which no municipal candidate receives a majority of the votes cast and2276


the municipal charter or ordinances do not provide for nomination or election by a plurality2277


vote, a run-off primary or election shall be held between the candidates receiving the two2278


highest numbers of votes.  Such runoff shall be held on the twenty-eighth day after the day2279


of holding the first primary or election, unless such run-off date is postponed by court2280


order.; provided, however, that, in the case of a runoff from a municipal special election2281


that is held in conjunction with a special election for a federal office and not in conjunction2282


with a general primary or general election, the municipality may conduct such runoff from2283


such municipal special election on the date of the special election runoff for the federal2284


office.  Only the electors entitled to vote in the first primary or election shall be entitled to2285


vote in any run-off primary or election resulting therefrom; provided, however, that no No2286


elector shall vote in a run-off primary in violation of Code Section 21-2-216.  The run-off2287


primary or election shall be a continuation of the first primary or election, and only those2288


votes cast for the candidates receiving the two highest numbers of votes in the first primary2289


or election shall be counted.  No write-in votes may be cast in such a primary, run-off2290


primary, or run-off election.  If any candidate eligible to be in a runoff withdraws, dies, or2291


is found to be ineligible, the remaining candidates receiving the two highest numbers of2292


votes shall be the candidates in such runoff.  The municipal candidate receiving the highest2293


number of the votes cast in such run-off primary or run-off election to fill the nomination2294


or public office sought shall be declared the winner.  The municipality shall give written2295
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notice to the Secretary of State of such runoff as soon as such municipality certifies the2296


preceding primary, special primary, election, or special election.2297


(d)  The name of a municipal write-in candidate eligible for election in a municipal runoff2298


shall be printed on the municipal run-off election ballot in the independent column.2299


(e)  In all cities having a population in excess of 100,000 according to the United States2300


decennial census of 1980 or any future such census, in order for a municipal candidate to2301


be nominated for public office in any primary or elected to public office in any municipal2302


election, he or she must receive a majority of the votes cast.2303


(f)  Except for presidential electors, to be elected to public office in a general election, a2304


candidate must receive a majority of the votes cast in an election to fill such public office.2305


To be elected to the office of presidential electors, no slate of candidates shall be required2306


to receive a majority of the votes cast, but that slate of candidates shall be elected to such2307


office which receives the highest number of votes cast."2308


SECTION 43.2309


Said chapter is further amended by revising Code Section 21-2-540, relating to conduct of2310


special elections generally, as follows:2311


"21-2-540.2312


(a)(1)  Every special primary and special election shall be held and conducted in all2313


respects in accordance with the provisions of this chapter relating to general primaries2314


and general elections; and the provisions of this chapter relating to general primaries and2315


general elections shall apply thereto insofar as practicable and as not inconsistent with2316


any other provisions of this chapter.  All special primaries and special elections held at2317


the time of a general primary, as provided by Code Section 21-2-541, shall be conducted2318


by the poll officers by the use of the same equipment and facilities, insofar as practicable,2319


as are used for such general primary.  All special primaries and special elections held at2320


the time of a general election, as provided by Code Section 21-2-541, shall be conducted2321
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by the poll officers by the use of the same equipment and facilities, so far insofar as2322


practicable, as are used for such general election.2323


(2)  If a vacancy occurs in a partisan office to which the Governor is authorized to2324


appoint an individual to serve until the next general election, a special primary shall2325


precede the special election.2326


(b)  At least 29 days shall intervene between the call of a special primary and the holding2327


of same, and at least 29 days shall intervene between the call of a special election and the2328


holding of same.  The period during which candidates may qualify to run in a special2329


primary or a special election shall remain open for a minimum of two and one-half days.2330


Special primaries and special elections which are to be held in conjunction with the2331


presidential preference primary, a state-wide general primary, or state-wide general2332


election shall be called at least 90 days prior to the date of such presidential preference2333


primary, state-wide general primary, or state-wide general election; provided, however, that2334


this requirement shall not apply to special primaries and special elections held on the same2335


date as such presidential preference primary, state-wide general primary, or state-wide2336


general election but conducted completely separate and apart from such state-wide general2337


primary or state-wide general election using different ballots or voting equipment,2338


facilities, poll workers, and paperwork.  Notwithstanding any provision of this subsection2339


to the contrary, special elections which are to be held in conjunction with the state-wide2340


general primary or state-wide general election in 2014 shall be called at least 60 days prior2341


to the date of such state-wide general primary or state-wide general election.2342


(c)(1)  Notwithstanding any other provision of law to the contrary, a special primary or2343


special election to fill a vacancy in a county or municipal office shall be held only on one2344


of the following dates which is at least 29 days after the date of the call for the special2345


election:2346


(A)  In odd-numbered years, any such special primary or special election shall only be2347


held on:2348
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(i)  The third Tuesday in March;2349


(ii)  The third Tuesday in June;2350


(iii)  The third Tuesday in September; or2351


(iv)  The Tuesday after the first Monday in November; and2352


(B)  In even-numbered years, any such special primary or special election shall only be2353


held on:2354


(i)  The third Tuesday in March; provided, however, that in the event that a special2355


primary or special election is to be held under this provision in a year in which a2356


presidential preference primary is to be held, then any such special primary or special2357


election shall be held on the date of and in conjunction with the presidential2358


preference primary;2359


(ii)  The date of the general primary; or2360


(iii)  The Tuesday after the first Monday in November;2361


provided, however, that, in the event that a special primary or special election to fill a2362


federal or state office on a date other than the dates provided in this paragraph has been2363


scheduled and it is possible to hold a special primary or special election to fill a vacancy2364


in a county, municipal, or school board office in conjunction with such special primary2365


or special election to fill a federal or state office, the special primary or special election2366


to fill such county, municipal, or school board office may be held on the date of and in2367


conjunction with such special primary or special election to fill such federal or state2368


office, provided all other provisions of law regarding such primaries and elections are2369


met.2370


(2)  Notwithstanding any other provision of law to the contrary, a special election to2371


present a question to the voters shall be held only on one of the following dates which is2372


at least 29 days after the date of the call for the special election:2373


(A)  In odd-numbered years, any such special election shall only be held on the third2374


Tuesday in March or on the Tuesday after the first Monday in November; and2375
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(B)  In even-numbered years, any such special election shall only be held on:2376


(i)  The date of and in conjunction with the presidential preference primary if one is2377


held that year;2378


(ii)  The date of the general primary; or2379


(iii)  The Tuesday after the first Monday in November.2380


(3)  The provisions of this subsection shall not apply to:2381


(A)  Special elections held pursuant to Chapter 4 of this title, the 'Recall Act of 1989,'2382


to recall a public officer or to fill a vacancy in a public office caused by a recall2383


election; and2384


(B)  Special primaries or special elections to fill vacancies in federal or state public2385


offices.2386


(d)  Except as otherwise provided by this chapter, the superintendent of each county or2387


municipality shall publish the call of the special primary or special election.2388


(e)(1)  Candidates in special elections for partisan offices that are not preceded by special2389


primaries shall be listed alphabetically on the ballot and may choose to designate on the2390


ballot their party affiliation.  The party affiliation selected by a candidate shall not be2391


changed following the close of qualifying.2392


(2)  Candidates in special primaries shall be listed alphabetically on the ballot."2393


SECTION 44.2394


Said chapter is further amended by revising subsection (b) of Code Section 21-2-541, relating2395


to holding of special primary or election at time of general primary or election and inclusion2396


of candidates and questions in special primary or election on ballot, as follows:2397


"(b)  If the times specified for the closing of the registration list for a special primary or2398


special election are the same as those for a general primary or general election, the2399


candidates and questions in such special primary or special election shall be included on2400


the ballot for such general primary or general election.  In such an instance, the name of2401
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the office and the candidates in such special primary or special election shall appear on the2402


ballot in the position where such names would ordinarily appear if such contest was a2403


general primary or general election."2404


SECTION 45.2405


Said chapter is further amended by revising Code Section 21-2-542, relating to special2406


election for United States senator vacancy and temporary appointment by Governor, as2407


follows:2408


"21-2-542.2409


Whenever a vacancy shall occur in the representation of this state in the Senate of the2410


United States, such vacancy shall be filled for the unexpired term by the vote of the electors2411


of the state at a special primary to be held at the time of the next general primary followed2412


by a special election to be held at the time of the next November state-wide general2413


election, occurring at least 40 days after the occurrence of such vacancy; and it shall be the2414


duty of the Governor to issue his or her proclamation for such special primary and special2415


election.  Until such time as the vacancy shall be filled by an election as provided in this2416


Code section, the Governor may make a temporary appointment to fill such vacancy."2417


SECTION 46.2418


Said chapter is further amended in Article 14, relating to special elections and primaries2419


generally and municipal terms of office, by adding a new Code section to read as follows:2420


"21-2-546.2421


Notwithstanding any other law to the contrary, in each county in this state in which there2422


is a civil and magistrate court established by local Act of the General Assembly, vacancies2423


in the office of chief judge of such court caused by death, retirement, resignation, or2424


otherwise shall be filled by the appointment of a qualified person by the Governor to serve2425
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until a successor is duly elected and qualified and until January 1 of the year following the2426


next general election which is more than six months following such person's appointment."2427


SECTION 47.2428


Said chapter is further amended by revising subsection (a) of Code Section 21-2-568, relating2429


to entry into voting compartment or booth while another voting, interfering with elector,2430


inducing elector to reveal or revealing elector's vote, and influencing voter while assisting,2431


as follows:2432


"(a)  Any person who knowingly:2433


(1)  Goes into the voting compartment or voting machine booth while another is voting2434


or marks the ballot or registers the vote for another, except in strict accordance with this2435


chapter;2436


(2)  Interferes with any elector marking his or her ballot or registering his or her vote;2437


(3)  Attempts to induce any elector before depositing his or her ballot to show how he or2438


she marks or has marked his or her ballot; or2439


(4)  Discloses to anyone how another elector voted, without said elector's consent, except2440


when required to do so in any legal proceeding; or2441


(5)  Accepts an absentee ballot from an elector for delivery or return to the board of2442


registrars except as authorized by subsection (a) of Code Section 21-2-3852443


shall be guilty of a felony."2444


SECTION 48.2445


Said chapter is further amended in Article 15, relating to miscellaneous offenses, by adding2446


new Code sections to read as follows:2447


"21-2-568.1.2448


(a)  Except while providing authorized assistance in voting under Code Section 21-2-4092449


and except for children authorized to be in the enclosed space under subsection (f) of Code2450
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Section 21-2-413, no person shall intentionally observe an elector while casting a ballot in2451


a manner that would allow such person to see for whom or what the elector is voting.2452


(b)  Any person who violates the provisions of subsection (a) of this Code section shall be2453


guilty of a felony.2454


21-2-568.2.2455


(a)  It shall be illegal for any person to use photographic or other electronic monitoring or2456


recording devices, cameras, or cellular telephones, except as authorized by law, to:2457


(1)  Photograph or record the face of an electronic ballot marker while a ballot is being2458


voted or while an elector's votes are displayed on such electronic ballot marker; or2459


(2)  Photograph or record a voted ballot.2460


(b)  Any person who violates subsection (a) of this Code section shall be guilty of a2461


misdemeanor."2462


SECTION 49.2463


Chapter 35 of Title 36 of the Official Code of Georgia Annotated, relating to home rule2464


powers, is amended by revising subsection (a) of Code Section 36-35-4.1, relating to2465


reapportionment of election districts for municipal elections, as follows:2466


"(a)  Subject to the limitations provided by this Code section, the governing authority of2467


any municipal corporation is authorized to reapportion the election districts from which2468


members of the municipal governing authority are elected following publication of the2469


United States decennial census of 1980 or any future such census.  Such reapportionment2470


of districts shall be effective for the election of members to the municipal governing2471


authority at the next regular general municipal election following the publication of the2472


decennial census; provided, however, that, if the publication of the decennial census occurs2473


within 120 days of the next general or special municipal election, such reapportionment of2474
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districts shall be effective for any subsequent special election and the subsequent general2475


municipal election."2476


SECTION 50.2477


Title 50 of the Official Code of Georgia Annotated, relating to state government, is amended2478


by revising subsection (b) of Code Section 50-13-4, relating to procedural requirements for2479


adoption, amendment, or repeal of rules, emergency rules, limitation on action to contest2480


rule, and legislative override, as follows:2481


"(b)  If any agency finds that an imminent peril to the public health, safety, or welfare,2482


including but not limited to, summary processes such as quarantines, contrabands, seizures,2483


and the like authorized by law without notice, requires adoption of a rule upon fewer than2484


30 days' notice and states in writing its reasons for that finding, it may proceed without2485


prior notice or hearing or upon any abbreviated notice and hearing that it finds practicable2486


to adopt an emergency rule.  Any such rule adopted relative to a public health emergency2487


shall be submitted as promptly as reasonably practicable to the House of Representatives2488


and Senate Committees on Judiciary, provided that any such rule adopted relative to a state2489


of emergency by the State Election Board shall be submitted as soon as practicable but not2490


later than 20 days prior to the rule taking effect.  Any emergency rule adopted by the State2491


Election Board pursuant to the provisions of this subsection may be suspended upon the2492


majority vote of the House of Representatives or Senate Committees on Judiciary within2493


ten days of the receipt of such rule by the committees.  The rule may be effective for a2494


period of not longer than 120 days but the adoption of an identical rule under paragraphs2495


(1) and (2) of subsection (a) of this Code section is not precluded; provided, however, that2496


such a rule adopted pursuant to discharge of responsibility under an executive order2497


declaring a state of emergency or disaster exists as a result of a public health emergency,2498


as defined in Code Section 38-3-3, shall be effective for the duration of the emergency or2499


disaster and for a period of not more than 120 days thereafter."2500
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SECTION 51.2501


Said title is further amended in Code Section 50-18-71, relating to right of access to public2502


records, timing, fees, denial of requests, and impact of electronic records, by adding a new2503


subsection to read as follows:2504


"(k)  Scanned ballot images created by a voting system authorized by Chapter 2 of Title 212505


shall be public records subject to disclosure under this article."2506


SECTION 52.2507


(a)  Sections 21, 23, 25, 27, 28, and 29 of this Act shall become effective on July 1, 2021.2508


(b)  All other sections of this Act shall become effective upon its approval by the Governor2509


or upon its becoming law without such approval.2510


SECTION 53.2511


All laws and parts of laws in conflict with this Act are repealed.2512
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Supplemental Report of Dr. Michael P. McDonald in Response to Dr. Thomas 
L. Brunell’s Supplemental Report 


 
I. Points of Agreement 
 
Dr. Brunell agrees with a fundamental conclusion of my report, namely that the 
Georgia Secretary of State’s purge of voters for “No Contact” cancels the 
registration of voters who have not in fact moved.  And he does not contest the 
accuracy of the National Change of Address (NCOA) match-analysis I conducted, 
which revealed that at least 14% of voters purged for reason of “NCOA” did not 
actually file an NCOA form.  


Specifically, Dr. Brunell and I agree, “There is no surprise that many people who 
were moved to inactive status due to No contact could be found at the same 
address” (Brunell Supp. Report at 4).  This opinion supports my conclusion that 
“the Georgia Secretary of State’s Office cancelled the registrations of, 
conservatively estimated, 59,866 No Contact registrants who continue to reside at 
their current voter registration address” (McDonald Report at 17). 


Dr. Brunell offers no opinion regarding the accuracy of my NCOA analysis.  
Defendants’ expert thus does not contest my assertion that the Georgia Secretary of 
State’s NCOA procedure “may identify too many registrants as having filed an 
NCOA form with the U.S. Post Office” (McDonald Report at 17). 


II. Points of Disagreement 
 
As noted, Dr. Brunell agrees with or fails to criticize the central conclusions in my 
report.  He raises three points of disagreement which, even if they were valid, 
would not undermine my central conclusions.  Nonetheless, I respond to each of 
them below. 


A. Latino Decisions Survey 
 
Dr. Brunell focuses primarily on the accuracy of the survey of registrants on the 
Purge List that the polling firm, Latino Decisions, conducted at my direction.1 
                                           
1 See McDonald Report at 3–4 (defining data sources including the Purge List). 
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Dr. Brunell asserts that “[a] sample size of just 142 people is well below the 
sample size that we usually see for political science surveys published peer-
reviewed journal articles” (Brunell Report at 2 (emphasis added)).  Dr. Brunell 
offers a single survey to support this assertion, the American National Election 
Study, a survey for which the National Science Foundation currently provides 
$11.5 million in support.2  


In reality, academics publish small sample-sized surveys frequently.  In the context 
of political science surveys, small survey sample sizes are often encountered by 
researchers studying the political behavior of small sub-groups in the overall 
population.  For example, Jan Leighley and Jonathan Nagler, two highly respected 
voting scholars, conduct an analysis of the revered American National Election 
Study analyzing as few as 139 Latino foreign-born citizens in one of their 
statistical models.3  Analyses with small sample sizes are common in other 
disciplines as well.  Medical scholars, for instance, publish small sample studies in 
clinical trials.4    


A key to any inferential statement, be it from a large or small survey, is to consider 
how certain one is about the accuracy of the survey percentages.  I employ in my 
report the familiar margin of error, a mathematical formula taught in introductory 
undergraduate statistics courses.  The margin of error applied to a survey 
percentage essentially provides a range within which the true population 
percentage is likely to lie.  Dr. Brunell does not and cannot dispute the margin of 
error calculation for my survey of +/- 5.9%, and he does not challenge the 
interpretation of the statistics I report taking into account the uncertainty expressed 
by the margin of error.  Nor could he, because the margin of error helps to ensure 
                                           
2 See American National Election Study, Program Solicitation NSF 18-519, Nat’l 
Sci. Found., https://www.nsf.gov/pubs/2018/nsf18519/nsf18519.htm (last visited 
Apr. 3, 2020). 
3 See Jan Leighley & Jonathan Nagler, Latino Electoral Participation: Variations 


on Demographics and Ethnicity 2 Russell Sage Found. J. Soc. Sci. 148, 156 
(2016), https://muse.jhu.edu/article/625101/pdf.  
4 See, e.g., Jianjun Gao Zhenxue Tian, & Xu Yang, Breakthrough: Chloroquine 


Phosphate Has Shown Apparent Efficacy in Treatment of COVID-19 Associated 


Pneumonia in Clinical Studies, 14 BioScience Trends 72 (2020), https://www.
jstage.jst.go.jp/article/bst/14/1/14_2020.01047/_pdf/-char/en. 
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that any conclusion based on a sample of any size is understood to incorporate the 
defined range of uncertainty.  


Instead, Dr. Brunell attempts to throw doubt on the survey by arguing the age 
subsamples are too small for valid analysis.  


Are 14 respondents (out of 10,124) representative of all the people on 
the No Contact list who are between 18-29 years old?  We do not 
know, and we should be overly cautious in drawing inferences from 
small samples (Brunell Supp. Report at 4). 


To be clear, I never draw inferences about the behavior of 18-29 year-olds on the 
Purge List from the survey responses in my report.  For that reason alone, this 
criticism is a red herring.  Moreover, winnowing down a survey to small 
subsamples and then claiming these subsamples are unrepresentative of the 
population is a tactic that can be applied to any survey, including the American 
National Election Study.  In the link provided by Dr. Brunell in his report, the 2016 
survey uses a sample of 18 respondents born 1911-1926.5  Yet I, and many other 
scholars, including Dr. Brunell, confidently rely upon the American National 
Election Study in our scholarly work.6 


Dr. Brunell claims that weighting for “small samples like this are not standard” 
(Brunell Supp. Report at 3 (emphasis in original)).  Dr. Brunell has at his disposal 
all the information needed to determine how much I “more heavily weighted” 
(Brunell Supp. Report at 4) certain groups, yet he relies solely on the vague 
suggestion that this weighting method has distorted my survey analysis.  Dr. 
Brunell’s lack of analysis is reason alone to disregard his concerns about 
weighting.  But his concern is without merit in any event.  In Table 1, I provide the 
weighting contribution from the four age categories.  The Weight column is the 
percentage in the Purge List No Contact column divided by the percentage in the 
Survey column (as provided in my report).  Table 1 shows that each 18-29 year old 
counts as 1.41 persons, while respondents age 60 and older count as roughly half a 


                                           
5 See The ANES Guide to Public Opinion and Electoral Behavior, Am. Nat’l 
Election Stud., https://electionstudies.org/resources/anes-guide/top-tables/?id=1 
(last visited Apr. 3, 2020). 
6 See, e.g., Thomas L. Brunell & Justin Buchler, Ideological Representation and 


Competitive Congressional Elections, 28 Electoral Stud. 448 (2009).  
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person for the weighted survey calculations.  Contrary to Dr. Brunell’s suggestion, 
these weight calculations are not alarming or extreme. 


Table 1. Latino Decisions Survey Weight Calculations for Age 


  Survey 
Purge List  
No Contact Weight 


Age Count % Count %   
18-29 14 9.9% 13,661 14.0% 1.41 
30-44 18 12.7% 34,435 35.3% 2.78 
45-59 37 26.1% 24,619 25.2% 0.97 
60+ 73 51.4% 24,862 25.5% 0.50 


 


In any event, I provide unweighted statistics in my report, too: 


Among our 142 respondents, 122 or 85.3% reported living at the 
address associated with their voter registration record.  Weighting has 


little effect on their percentage, 84.8%.  Of the 122 registrants 
reporting that the Voter File correctly reflects where these respondents 
are registered vote, 112 or 91.8% (88.8% weighted) reported living at 
the same address for the last eight years.  Thus, among those 
registrants we contacted, the overwhelming majority live at their 
current address (McDonald Report at 16 (emphasis added)). 


Dr. Brunell’s concern might have been more valid if the weighted and unweighted 
statistics were meaningfully different.  However, a large percentage of respondents 
report living at their registration address whether or not the survey estimates are 
weighted or unweighted.  In other words, the overwhelming percentage of survey 
respondents contacted report living at their registration address, regardless of their 
age.  My conclusion that most No Contact Purge List registrants continue to reside 
at their registration address does not depend on whether or not the survey is 
weighted. 
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B.  National Change of Address Analysis 
 
Dr. Brunell wonders, “Why compare a group of people who were moved to 
inactive status because of No Contact to a list of people who submitted a National 
Change of Address form?  What’s the connection?” (Brunell Supp. Report at 4).  
I conduct this analysis to shed further light on whether registrants on the Purge List 
for the reason of No Contact still live at their registration address.  The NCOA 
match provides further evidence that a substantial share of voters purged for “No 
Contact” have not in fact moved: 


If the list vendors’ NCOA match is accurate, it is my opinion that the 
Georgia Secretary of State’s Office cancelled the registrations of, 
conservatively estimated, 59,866 No Contact registrants who continue 
to reside at their current voter registration address (McDonald Report 
at 17). 


In fact, Dr. Brunell agrees with this bottom-line conclusion.  In his view, “[t]here is 
no surprise that many people who were moved to inactive status due to No contact 
could be found at the same address” (Brunell Supp. Report at 4). 


To the extent that Dr. Brunell’s report is intended to question my NCOA analysis 
more broadly, additional information provided by Defendants in this case further 
supports the results of this analysis as applied to the voters purged for reason of 
“NCOA.”   


My initial report explains: 


Based on the same NCOA matching evidence, only 86.4% of the 
registered voters set to be purged for “Inactive Reason of NCOA”—
i.e., presence in the NCOA database—actually appear in the NCOA 
database.  I do not have sufficient information to determine the 
reasons for this discrepancy, but it raises significant concerns that 
Georgia may be purging voters for reason of NCOA who have not 
actually submitted NCOA forms for individual or family moves 
(McDonald Report at 3).   


While I still cannot definitively determine every reason for this discrepancy, I am 
now able to identify several reasons to believe that the Secretary of State’s NCOA 
match process systematically casts too wide a net and does so unnecessarily.  
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A document produced by the Georgia Secretary of State’s office in discovery and 
entitled “NCOA List Maintenance Process” (STATE-DEFENDANTS-00287546, 
attached as Exhibit A) identifies the Secretary of State’s NCOA vendor, Todd 
Pestal, who is apparently president, secretary, treasurer, and director of Total Data 
Technologies, Inc., a company located in Omaha, Nebraska.7  


The document describes the parameters of the Secretary of State’s NCOA match 
process as it existed leading up to the match conducted in 2019 (NCOA List 
Maintenance Process at 1).  Because the voters on the 2019 Purge List needed to 
have been matched to the NCOA database and thus labeled inactive before the 
November 2016 election (allowing two general election cycles prior to their 
cancellation in 2019), I understand this document to describe the NCOA-match 
process that resulted in voters being placed on the 2019 Purge List for reason of 
“NCOA.”  


My review of this document further strengthens my opinion that Georgia’s NCOA 
process may incorrectly identify people who have not moved because of how 
registered voters are matched to the Post Office’s NCOA database and what the 
vendor considers a positive match.  Several of the Secretary of State’s NCOA 
match procedures likely led to false NCOA matches on the 2019 Purge List, 
including:     


 The SOS uses mailing addresses instead of residential addresses.  
According to the memorandum, the address provided by the Secretary of 
State’s office to their vendor to conduct the NCOA match is the “… mailing 
address on the record.  If the voter does not have a mailing address, the 
system includes the residential address in the address field” (NCOA List 
Maintenance Process at 2).  A person changing their mailing address, such 
as a P.O. Box, but not changing their residential address could thus be 
flagged for NCOA removal procedures without having moved. 
 


 The SOS uses first and last names for individual matches.  According to 
the memorandum, a positive match for an individual move occurs when 


                                           
7 See Total Data Technologies, Inc., OpenCorporates, https://opencorporates.com/
companies/us_ne/1639369 (last visited Apr. 3, 2020). A link on this website points 
to the Nebraska Secretary of State’s office, which provides a search tool to the 
canonical database to verify the posted information. 


Case 1:18-cv-05391-SCJ   Document 293   Filed 04/08/20   Page 7 of 12



https://opencorporates.com/companies/us_ne/1639369

https://opencorporates.com/companies/us_ne/1639369





 


7 
 


“…the First and Last name match in both data sources and the address 
provided by the SOS matches the old address supplied by the individual” 
(NCOA List Maintenance Process at 2).  Persons who share the same first 
and last name would be identified for NCOA removal procedures by this 
approach if one of the two persons moves but the other does not, such as a 
son with a “Jr.” name moving out of the home where a father continues to 
reside.  The SOS does not appear to use criteria that would distinguish these 
people, such as birthdates.  
 


 The SOS does not incorporate first names into family matches and does 
not require entire address fields to match for individual and family 
matches.  According to the memorandum, a positive match for a family 
move is “similar, except the first name is not used for matching purposes” 
(NCOA List Maintenance Process at 2).  When combined with the “NCOA 
Return Codes” that the SOS treats as a match, this parameter risks a 
substantial number of false NCOA matches.  Specifically, the list of “NCOA 
Return Codes” the SOS treats as an NCOA match includes “91 – COA 
MATCH – SECONDARY NUMBER DROPPED FROM COA” and “92 – 
COA MATCH – SECONDARY NUMBER DROPPED FROM INPUT” 
(NCOA List Maintenance Process at 3).  A secondary number is part of an 
address field, such as an apartment or suite number.8  When a secondary 
number is dropped because a matching secondary number cannot be found 
either in the voter registration database or the post office NCOA database, 
the additional dropping of the first name for a family move can flag all 
individuals with the same last name living in multi-unit housing for NCOA 
removal procedures.  For example, one Smith moving from a 2,000 person 
apartment complex could trigger NCOA removal procedures for all Smiths 
living in the complex.  Or if two people happened to share the same first and 
last name in multi-unit housing where a secondary number was dropped, 
they could both be flagged for NCOA removal procedures under the 
individual match criteria, such as two James Smiths. 
 


                                           
8 See, 213 Secondary Address Unit Designators, USPS.COM: Postal Explorer, 
https://pe.usps.com/text/pub28/28c2_003.htm (last visited Apr. 3, 2020). 
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 The SOS appears to use business changes of address in its NCOA match 
procedures.  As my initial report explains, there are three types of NCOA 
matches: individual, family, and business (McDonald Report at 11).  The 
NCOA analysis in my initial report located 69 business change of address 
matches to the data on the Purge List (McDonald Report at 12).  I observed 
that “[i]t appears problematic if the Georgia Secretary of State’s office uses 
a business change of address as evidence of a residential change of address” 
(McDonald Report at 13).  According to the SOS memorandum, “the 
majority of moves for our purposes are Individual moves and Family 
moves” (NCOA List Maintenance Process at 2 (emphasis added)).  This 
appears to confirm my concern that the SOS’s NCOA process treats some 
business moves as residential moves.       
 


C.  Disparate Impact 
 


Dr. Brunell draws a conclusion that, “Based o[n] Prof. McDonald’s analysis, the 
administration of voter-list maintenance in Georgia does not have a disparate 
impact on Black voters in the state” (Brunell Supp. Report at 2).  


This statement does not accurately reflect my conclusions.  First, it is an over-
generalization regarding all of Georgia’s voter-list maintenance based on evidence 
arising from one data source: my analysis of the 2019 Purge List.  My report does 
not analyze Purge Lists preceding 2019 or any of the SOS’s list-maintenance 
procedures beyond the NGE process.  Any conclusions about disparate impact of 
Georgia’s voter-list maintenance procedures as a whole is outside the scope of my 
report. 


Second, Dr. Brunell’s conclusion is misleading because it does not account for the 
variation among the “No Contact,” “Returned Mail,” and “NCOA” categories.   
Dr. Brunell states that “Only two groups are overrepresented on the purge list 
relative to the voter list: Whites and those of unknown race or ethnicity” (Brunell 
Supp. Report at 1-2).  I agree with these statistics regarding the list overall, which 
are drawn from my report tables.  However, his conclusion does not hold true 
among all the three Purge List categories.  Whites not of Hispanic Origin are 1.2 
percentage points less likely to appear on the Purge List for the reason of No 
Contact than compared to the Voter File (McDonald Report at 6-7), meaning that 
minority voters are overrepresented on the SOS’s list of voters to be purged for No 
Contact.   
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April 20, 2021


Ballot drop boxes seen as a way to bypass the post
office


apnews.com/article/41706cd2f7b03452d0bfb9efca3e76e3


By ASTRID GALVAN and CHRISTINA A. CASSIDYAugust 18, 2020 GMT
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FILE - In this Aug. 7, 2020, file photo, a poll worker wears personal protective equipment as
she monitors a ballot drop box for mail-in ballots outside of a polling station during early
voting in Miami Beach, Fla. With the Trump administration openly trying to undermine mail-in
voting this fall, some election officials around the country are hoping to bypass the Postal
Service by installing lots of ballot drop boxes in libraries, community centers and other public
places. (AP Photo/Lynne Sladky, File)
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FILE - In this Aug. 7, 2020, file photo, a poll worker wears personal protective equipment as
she monitors a ballot drop box for mail-in ballots outside of a polling station during early
voting in Miami Beach, Fla. With the Trump administration openly trying to undermine mail-in
voting this fall, some election officials around the country are hoping to bypass the Postal
Service by installing lots of ballot drop boxes in libraries, community centers and other public
places. (AP Photo/Lynne Sladky, File)


PHOENIX (AP) — With the Trump administration openly trying to undermine mail-in voting
this fall, some election officials around the country are hoping to bypass the Postal Service
by installing lots of ballot drop boxes in libraries, community centers and other public places.


Such boxes have been used with success for several years in states like Oregon,
Washington and Colorado that rely largely or entirely on ballots that must be sent in. But
their use is being expanded because of the coronavirus outbreak and, more recently,
concerns about the post office’s ability to do its job.


State or local authorities in places such as Arizona, Wisconsin and Pennsylvania are
pressing for more boxes or drop-off sites that would enable ballots to reach election officials
without going through the mail.


“Donald Trump continues to undermine the legitimacy of mail-in absentee ballots by
attacking the U.S. Postal Service,” said New York state Sen. Brad Hoylman, a Democrat who
is sponsoring legislation to set up drop boxes beyond the usual confines of voting sites and
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local election offices. “New York can hit back on this anti-democratic fearmongering by
establishing absentee ballot drop boxes across the state to help ensure the integrity of these
ballots.”


In the potential battleground state of Wisconsin, the five biggest cities won a $6.3 million
grant from the nonprofit Center for Tech and Civic Life to help administer the November
election, including installation of drop boxes. Milwaukee Mayor Tom Barrett said his city will
use some of its $2.1 million share to buy more than a dozen to install at libraries and other
locations.


Arizona’s secretary of state is ordering about 70 more for the mostly rural areas that have
requested them, and a spokeswoman said some counties are also purchasing extra ones.


Washington state election officials said that there are 450 drop boxes statewide, and there
are discussions about adding more.


Last week, the Postal Service, having cut overtime and late deliveries, began warning states
that it can’t guarantee all mail ballots will be received in time to be counted. President Donald
Trump, who has been sowing unfounded fears of vote-by-mail fraud for months, last week
admitted blocking Postal Service funding so it would be harder to process the expected
surge of millions of ballots.


Democratic Rep. Mark Pocan of Wisconsin said concerns over post office delays are a big
factor in communities looking to install drop boxes for the November election.


“It’s another way to be completely assured your ballot is getting dropped off as if you’re going
to the polls,” the congressman said. “I think you’re going to see a lot more of this happening.”


Election officials in some states — mainly Republican-led ones — have come out against
adding drop boxes, saying doing so would be too costly, raises security concerns or would
violate state laws.


In a tweet Monday, Trump sought to cast doubt on the security of such boxes, saying: “So
who is going to ‘collect’ the Ballots, and what might be done to them prior to tabulation? A
Rigged Election? So bad for our Country.”


Typical security measures for drop boxes include video surveillance, locks, tamper-resistant
seals and chain-of-custody logs that are completed each time ballots are collected.


 
Local officials, at a minimum, should have a drop box at their main county or city office
building, and it is recommended that they have one box for every 15,000 to 20,000
registered voters, according to a memo issued by federal authorities in response to the viral
outbreak.
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The Brennan Center for Justice, a public policy institute at New York University Law School,
has estimated that nearly 11,700 ballot drop-off boxes will be needed for November, at a cost
of $82 million to $117 million for purchase and installation.


Washington state has boxes outside churches, fire stations, libraries, colleges, city halls,
shopping centers and courthouses. In Oregon, they are not only inside libraries and
government buildings but on the street outside high-traffic businesses such as Starbucks,
McDonald’s and movie theaters.


“The whole idea really is to meet people where they are in their everyday lives,” Amber
McReynolds, CEO of the National Vote at Home Institute and a former elections official.


In Pennsylvania, a federal lawsuit by the Trump campaign and Republican National
Committee has cast drop boxes into a legal gray area.


That was after Philadelphia and its suburbs used them — to great success, according to
officials there — in the June 2 primary, when a record-smashing 1.4 million ballots arrived by
mail. Democratic state lawmakers are countersuing to get a judge to clarify that drop boxes
are legal.


In the meantime, Philadelphia and several suburban counties plan to create satellite election
offices where people can register to vote, apply for a ballot and submit it. Philadelphia wants
to establish as many as 17.


Suburban Delaware County is plowing ahead with its plans for drop boxes without waiting for
the outcome of the legal dispute, said County Council member Christine Reuther, a
Democrat. With the help of grant money, the county will buy 50 boxes and have them
installed by Oct. 1.


The goal of the Trump campaign’s lawsuit, said Reuther, was to “scare people away from
doing this.”


“We are gambling a little bit,” she said. “I think our lawyers feel pretty confident about the
lawsuit.”


Louisiana isn’t debating adding drop boxes, but the state’s elections chief, GOP Secretary of
State Kyle Ardoin, is proposing to allow parishes to set up curbside drop-off stations where
people can hand their absentee ballots to someone in person rather than put them in the
mail.


North Carolina has no plans to install boxes, and Oklahoma doesn’t use them either, though
voters can drop off ballots at one location in each county. But the state plans on printing
green return envelopes to help postal workers more easily identify mail-in ballots and give
them priority.
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Ohio will have a single drop box in each of its 88 counties. Secretary of State Frank LaRose,
a Republican, said he would need legislative authority or clearance from the attorney general
to add more.


State Sen. Nickie Antonio, a Democrat from suburban Cleveland, said LaRose’s stand
“reeks of partisan politics.”


____


AP state government reporters around the country contributed to this report.


All contents © copyright 2021 The Associated Press. All rights reserved.
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52 USC 10101: Voting rights
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From Title 52-VOTING AND ELECTIONS
Subtitle I-Voting Rights
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§10101. Voting rights
(a) Race, color, or previous condition not to affect right to vote; uniform standards for voting


qualifications; errors or omissions from papers; literacy tests; agreements between Attorney General
and State or local authorities; definitions
(1) All citizens of the United States who are otherwise qualified by law to vote at any election by the people in


any State, Territory, district, county, city, parish, township, school district, municipality, or other territorial
subdivision, shall be entitled and allowed to vote at all such elections, without distinction of race, color, or
previous condition of servitude; any constitution, law, custom, usage, or regulation of any State or Territory, or by
or under its authority, to the contrary notwithstanding.


(2) No person acting under color of law shall-
(A) in determining whether any individual is qualified under State law or laws to vote in any election, apply


any standard, practice, or procedure different from the standards, practices, or procedures applied under such
law or laws to other individuals within the same county, parish, or similar political subdivision who have been
found by State officials to be qualified to vote;


(B) deny the right of any individual to vote in any election because of an error or omission on any record or
paper relating to any application, registration, or other act requisite to voting, if such error or omission is not
material in determining whether such individual is qualified under State law to vote in such election; or
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(6) Uniform definition of what constitutes a 
vote 


Each State shall adopt uniform and non-


discriminatory standards that define what 


constitutes a vote and what will be counted as 


a vote for each category of voting system used 


in the State. 


(b) Voting system defined 
In this section, the term ‘‘voting system’’ 


means— 
(1) the total combination of mechanical, 


electromechanical, or electronic equipment 


(including the software, firmware, and docu-


mentation required to program, control, and 


support the equipment) that is used— 
(A) to define ballots; 
(B) to cast and count votes; 
(C) to report or display election results; 


and 
(D) to maintain and produce any audit 


trail information; and 


(2) the practices and associated documenta-


tion used— 
(A) to identify system components and 


versions of such components; 
(B) to test the system during its develop-


ment and maintenance; 
(C) to maintain records of system errors 


and defects; 
(D) to determine specific system changes 


to be made to a system after the initial 


qualification of the system; and 
(E) to make available any materials to the 


voter (such as notices, instructions, forms, 


or paper ballots). 


(c) Construction 
(1) In general 


Nothing in this section shall be construed to 


prohibit a State or jurisdiction which used a 


particular type of voting system in the elec-


tions for Federal office held in November 2000 


from using the same type of system after the 


effective date of this section, so long as the 


system meets or is modified to meet the re-


quirements of this section. 


(2) Protection of paper ballot voting systems 
For purposes of subsection (a)(1)(A)(i), the 


term ‘‘verify’’ may not be defined in a manner 


that makes it impossible for a paper ballot 


voting system to meet the requirements of 


such subsection or to be modified to meet such 


requirements. 


(d) Effective date 
Each State and jurisdiction shall be required 


to comply with the requirements of this section 


on and after January 1, 2006. 


(Pub. L. 107–252, title III, § 301, Oct. 29, 2002, 116 


Stat. 1704.) 


CODIFICATION 


Section was formerly classified to section 15481 of 


Title 42, The Public Health and Welfare, prior to edi-


torial reclassification and renumbering as this section. 


§ 21082. Provisional voting and voting informa-
tion requirements 


(a) Provisional voting requirements 
If an individual declares that such individual 


is a registered voter in the jurisdiction in which 


the individual desires to vote and that the indi-


vidual is eligible to vote in an election for Fed-


eral office, but the name of the individual does 


not appear on the official list of eligible voters 


for the polling place or an election official as-


serts that the individual is not eligible to vote, 


such individual shall be permitted to cast a pro-


visional ballot as follows: 


(1) An election official at the polling place 


shall notify the individual that the individual 


may cast a provisional ballot in that election. 


(2) The individual shall be permitted to cast 


a provisional ballot at that polling place upon 


the execution of a written affirmation by the 


individual before an election official at the 


polling place stating that the individual is— 


(A) a registered voter in the jurisdiction in 


which the individual desires to vote; and 


(B) eligible to vote in that election. 


(3) An election official at the polling place 


shall transmit the ballot cast by the individ-


ual or the voter information contained in the 


written affirmation executed by the individual 


under paragraph (2) to an appropriate State or 


local election official for prompt verification 


under paragraph (4). 


(4) If the appropriate State or local election 


official to whom the ballot or voter informa-


tion is transmitted under paragraph (3) deter-


mines that the individual is eligible under 


State law to vote, the individual’s provisional 


ballot shall be counted as a vote in that elec-


tion in accordance with State law. 


(5)(A) At the time that an individual casts a 


provisional ballot, the appropriate State or 


local election official shall give the individual 


written information that states that any indi-


vidual who casts a provisional ballot will be 


able to ascertain under the system established 


under subparagraph (B) whether the vote was 


counted, and, if the vote was not counted, the 


reason that the vote was not counted. 


(B) The appropriate State or local election 


official shall establish a free access system 


(such as a toll-free telephone number or an 


Internet website) that any individual who 


casts a provisional ballot may access to dis-


cover whether the vote of that individual was 


counted, and, if the vote was not counted, the 


reason that the vote was not counted. 


States described in section 20503(b) of this title 


may meet the requirements of this subsection 


using voter registration procedures established 


under applicable State law. The appropriate 


State or local official shall establish and main-


tain reasonable procedures necessary to protect 


the security, confidentiality, and integrity of 


personal information collected, stored, or other-


wise used by the free access system established 


under paragraph (5)(B). Access to information 


about an individual provisional ballot shall be 


restricted to the individual who cast the ballot. 


(b) Voting information requirements 


(1) Public posting on election day 
The appropriate State or local election offi-


cial shall cause voting information to be pub-


licly posted at each polling place on the day of 


each election for Federal office. 
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(2) Voting information defined 
In this section, the term ‘‘voting informa-


tion’’ means— 


(A) a sample version of the ballot that will 


be used for that election; 


(B) information regarding the date of the 


election and the hours during which polling 


places will be open; 


(C) instructions on how to vote, including 


how to cast a vote and how to cast a provi-


sional ballot; 


(D) instructions for mail-in registrants 


and first-time voters under section 21083(b) 


of this title; 


(E) general information on voting rights 


under applicable Federal and State laws, in-


cluding information on the right of an indi-


vidual to cast a provisional ballot and in-


structions on how to contact the appropriate 


officials if these rights are alleged to have 


been violated; and 


(F) general information on Federal and 


State laws regarding prohibitions on acts of 


fraud and misrepresentation. 


(c) Voters who vote after the polls close 
Any individual who votes in an election for 


Federal office as a result of a Federal or State 


court order or any other order extending the 


time established for closing the polls by a State 


law in effect 10 days before the date of that elec-


tion may only vote in that election by casting a 


provisional ballot under subsection (a). Any 


such ballot cast under the preceding sentence 


shall be separated and held apart from other 


provisional ballots cast by those not affected by 


the order. 


(d) Effective date for provisional voting and vot-
ing information 


Each State and jurisdiction shall be required 


to comply with the requirements of this section 


on and after January 1, 2004. 


(Pub. L. 107–252, title III, § 302, Oct. 29, 2002, 116 


Stat. 1706.) 


CODIFICATION 


Section was formerly classified to section 15482 of 


Title 42, The Public Health and Welfare, prior to edi-


torial reclassification and renumbering as this section. 


§ 21083. Computerized statewide voter registra-
tion list requirements and requirements for 
voters who register by mail 


(a) Computerized statewide voter registration 
list requirements 


(1) Implementation 
(A) In general 


Except as provided in subparagraph (B), 


each State, acting through the chief State 


election official, shall implement, in a uni-


form and nondiscriminatory manner, a sin-


gle, uniform, official, centralized, inter-


active computerized statewide voter reg-


istration list defined, maintained, and ad-


ministered at the State level that contains 


the name and registration information of 


every legally registered voter in the State 


and assigns a unique identifier to each le-


gally registered voter in the State (in this 


subsection referred to as the ‘‘computerized 


list’’), and includes the following: 


(i) The computerized list shall serve as 


the single system for storing and manag-


ing the official list of registered voters 


throughout the State. 


(ii) The computerized list contains the 


name and registration information of 


every legally registered voter in the State. 


(iii) Under the computerized list, a 


unique identifier is assigned to each le-


gally registered voter in the State. 


(iv) The computerized list shall be coor-


dinated with other agency databases with-


in the State. 


(v) Any election official in the State, in-


cluding any local election official, may ob-


tain immediate electronic access to the in-


formation contained in the computerized 


list. 


(vi) All voter registration information 


obtained by any local election official in 


the State shall be electronically entered 


into the computerized list on an expedited 


basis at the time the information is pro-


vided to the local official. 


(vii) The chief State election official 


shall provide such support as may be re-


quired so that local election officials are 


able to enter information as described in 


clause (vi). 


(viii) The computerized list shall serve 


as the official voter registration list for 


the conduct of all elections for Federal of-


fice in the State. 


(B) Exception 
The requirement under subparagraph (A) 


shall not apply to a State in which, under a 


State law in effect continuously on and after 


October 29, 2002, there is no voter registra-


tion requirement for individuals in the State 


with respect to elections for Federal office. 


(2) Computerized list maintenance 
(A) In general 


The appropriate State or local election of-


ficial shall perform list maintenance with 


respect to the computerized list on a regular 


basis as follows: 


(i) If an individual is to be removed from 


the computerized list, such individual 


shall be removed in accordance with the 


provisions of the National Voter Registra-


tion Act of 1993 (42 U.S.C. 1973gg et seq.) 


[now 52 U.S.C. 20501 et seq.], including sub-


sections (a)(4), (c)(2), (d), and (e) of section 


8 of such Act (42 U.S.C. 1973gg–6) [now 52 


U.S.C. 20507]. 


(ii) For purposes of removing names of 


ineligible voters from the official list of el-


igible voters— 


(I) under section 8(a)(3)(B) of such Act 


(42 U.S.C. 1973gg–6(a)(3)(B)) [now 52 


U.S.C. 20507(a)(3)(B)], the State shall 


coordinate the computerized list with 


State agency records on felony status; 


and 


(II) by reason of the death of the reg-


istrant under section 8(a)(4)(A) of such 


Act (42 U.S.C. 1973gg–6(a)(4)(A)) [now 52 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Jennifer . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of Hall County in Georgia and my residence address is  


, GA . 


3. During November 2020, I served as a paid temporary worker poll worker in 


Hall County. During early voting, I served at the City of Gainesville 


Downtown Building (“Gainesville Building”), 100 Brenau Ave., Gainesville, 


GA 30501. On Election Day, I served at Lakewood Baptist Church, 2235 


Thompson Bridge Rd., Gainesville, GA 30501. 


4. I observed two serious issues that impeded voters in Georgia from exercising 


their right to vote. 


5. The first issue relates to voters who were registered to vote in a county other 


than Hall County and therefore not eligible to vote early in Hall County. 


During my first week, I observed my fellow poll workers at Gainesville 


Building instructing voters to cast a provisional ballot at Gainesville Building 


and providing these voters instructions on how to take steps to cure their 


ballots at the Board of Elections office at 2875 Browns Bridge Rd., 


Gainesville, GA 30504. 
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6. During my training, my manager, LaToya Castillo, let me know that the we 


needed to do everything possible to encourage voters to vote in their proper 


county. This was because if they voted “out of county,” their votes would not 


be counted. However, LaToya urged me to use other reasons to convince 


these voters to go to an early voting location in the county in which they were 


registered. For example, she urged me to point out to the voters that the ballot 


in the voter’s correct county would list different local offices and candidates. 


We were told that the Georgia Secretary of State had instructed us not to say 


anything about out-of-county provisional ballots not being counted.  


7. Throughout early voting, I followed LaToya’s instructions. However, many 


voters, especially younger and first-time voters, were most interested in the 


federal offices and candidates, which are the same in every county.  Due to 


time and other constraints, some of these voters decided to cast a provisional 


ballot at Gainesville Building. I believe that if these voters had been informed 


that their provisional ballots would not be counted, many of them would have 


chosen not to cast a provisional ballot at Gainesville Building. Many days 


remained in the early voting period, so there was plenty of time for them to 


make a plan to vote in the correct county. 
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8. During the second week of early voting, I attended an in-person training 


conducted by Hall County Elections Director Lori Wurtz. This training took 


place at River Forks Park in Gainesville. 


9. During the training, Lori stated that the guidance she had received from the 


Georgia Secretary of State was that all voters were to be allowed to cast a 


ballot, no matter their situation. This meant that even voters who were 


registered in a county other than Hall County were to be allowed to cast a 


provisional ballot. Lori confirmed that these provisional ballots would not be 


counted. But the guidance from the Secretary of State was to simply remain 


silent and never turn a voter away. After stating that “this cannot leave this 


room,” Lori directed us to encourage these voters not to cast a provisional 


ballot, but rather to go to the correct county. This was the best way to ensure 


that these voters’ ballots would be counted. That was our job, after all. 


10. Following this training, I followed Lori’s instructions and continued to direct 


voters in the wrong county not to cast a provisional ballot at Gainesville 


Building, but rather to go to the correct county. However, I continued to 


observe most of my fellow poll workers encouraging voters like these to cast 


provisional ballots and failing to inform them that their votes would not be 


counted, because most of the poll workers did not receive the same training 


and did not know that out-of-county votes would not be counted.  
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11. During the final week of early voting, Paige Thomson, Hall County 


Elections Coordinator, joined our team at Gainesville Building due to a 


shortage of staff, many of whom were sick due to COVID-19. I observed 


Paige allowing a voter, a young African-American man who was not 


registered in Hall County, to cast a provisional ballot at Gainesville 


Building. Paige did not inform this voter that his provisional ballot would 


not be counted. She did not take the time to encourage him to vote in his 


proper county. There was still 1.5 weeks of early voting left. He had options. 


12.  During the early voting period, the voters I consistently observed asking to 


cast a provisional ballot at Gainesville Building despite not being registered 


in Hall County were young, African-American, or both.   


13.  A separate issue I observed during my service as a Hall County poll worker 


relates to my task of canceling the mail-in ballots of voters who arrived to 


vote in-person at Gainesville Building or Lakewood Baptist Church.  


14.  Of the voters I encountered who were listed as having requested a mail-in 


ballot, more than one half had never received a mail-in ballot as requested. 


My task was to cancel the mail-in ballot, whether it was received or not, so 


that the voter could vote in person. These voters were confused and 


concerned about the fact that they had not received a mail-in ballot despite 
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having requested it—in many cases, many months before the early voting 


period began. 


15.  Of the voters I encountered who were listed as having requested a mail-in 


ballot, some were even confused as to whether or not they had ever requested 


a ballot and, if so, received it. I learned that these voters may have 


inadvertently opted to always receive a mail-in ballot in Georgia elections. In 


some cases, these voters may have discarded a mail-in ballot as they were not 


aware of even having requested it.  


16.  These voters were able to cast their ballots in person once I canceled their 


mail-in ballots. However, they experienced confusion and delay in what 


should have been a straight-forward exercise of their right to vote in Hall 


County. These delays were especially long on the first day of early voting, 


before Gainesville Building poll workers like me were trained to cancel mail-


in ballots. On this day, we were forced to contact the Board of Elections by 


telephone each and every time we needed to cancel a mail-in ballot! 


Fortunately, this was resolved by the second day of early voting. 


17.  I believe that the Secretary of State’s instructions that we not inform voters 


who were registered in another county that their provisional ballots would not 


be counted led to the disenfranchisement of a significant number of 


Georgians—overwhelmingly young or African-American, or both.  
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18.  I am also concerned that the failure to deliver mail-in ballots to voters who 


requested them may have led to the disenfranchisement of still others.  


19.  As a temporary poll worker I had little power to stop this disenfranchisement 


while it was happening. But now I have the power to tell my story. That is 


why I contacted Fair Fight Action to provide this Declaration. Voting 


shouldn’t be this hard! 


20.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


21.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


22.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ____________ 
    JENNIFER  
 


    ______________________ 
    DATE 
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Black, Latino and Asian Americans
have been key to Georgia’s registered
voter growth since 2016
BY LUIS NOE-BUSTAMANTE AND ABBY BUDIMAN


Following Joe Biden’s narrow presidential win in Georgia, early voting is underway in the
state’s Jan. 5 runoff election for two U.S. Senate seats, races that will determine whether
both chambers of Congress are led by Democrats during the first years of the new
administration. Once a reliably Republican state, Georgia has received much attention for
the increasing racial and ethnic diversity of eligible voters in the state, which has
highlighted the importance of Black voters and other fast-growing groups like Latino and
Asian voters.


The number of Black registered voters in
Georgia increased by about 130,000
between Oct. 11, 2016, and Oct. 5, 2020, the
largest increase among all major racial and
ethnic groups, according to a Pew Research
Center analysis of Georgia Secretary of
State’s Office data. Meanwhile, early reports
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suggest that turnout in November 2020
among Black registered voters increased
compared with 2016, but not as much as
other groups.


The increase of 520,000 in new registered
voters in Georgia since 2016 came from a
variety of sources, as no single racial or
ethnic group accounted for more than 25%
of the newly registered. Even so, some
groups of registered voters saw larger
increases than others, shifting the overall
racial and ethnic composition of registered
voters.


How we did this


The number of Latino and White registered voters increased by roughly the same amount,
each by 95,000, despite there being far fewer Latino than White existing registered voters
(260,000 vs. 3.8 million). The number of Asian registered voters increased by 63,000, a
substantial amount relative to the group’s Oct. 5, 2020, total (188,000).


Related: Black eligible voters have accounted for nearly half of Georgia
electorate’s growth since 2000


Roughly 72,000 newly registered voters (14%) did not disclose their race or ethnicity,
while 56,000 (11% of newly registered voters) identify with other racial and ethnic groups.
The number of Native American registered voters more than doubled from 6,000 in 2016
to 15,000 in 2020.


In addition, roughly 76,000 new voters have reportedly registered between the
presidential election Oct. 5 deadline and the Dec. 7 U.S. Senate runoff registration
deadline. Fewer than half (46%) of these new voters identified themselves as White.


White registered voters remain the largest group among all Georgians registered to vote,
making up 53% in 2020 – down from 63% just before the 2008 election. Meanwhile, Black
registered voters make up 30% of the state’s registered voters, little changed since 2008.    
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While Latino and Asian registered voters each make up relatively small shares of voters on
Georgia’s rolls, 4% and 3% respectively, both groups have grown rapidly. In 2008, each
group made up only 1% of Georgia voters. The share of those who did not disclose their
race or ethnicity increased from 4% to 9% during this time.


As was the case with the rest of the nation, Georgia’s turnout among registered voters was
up in November (69%) compared with 2016 (62%). However, turnout in the state
remained below the levels seen in the 2012 and 2008 presidential elections.


Women make up a majority of registered voters across major racial and ethnic groups,


particularly among Black voters


Women make up a majority (53%) of
Georgia’s registered voters. However,
gender differences are larger among Black
and Latino voters than among White and
Asian voters.


In 2020, more than half (56%) of Black
registered voters are women while 44% are
men. And even as women make up a larger
share of voters than men across racial and
ethnic groups, the difference is starkest
among Black voters.  


Among Latinos, women make up 53% of
registered voters while men make up 47%.
The gender balance among both Black and
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Latino registered voters is closer than it was
in 2016.


Atlanta area has propelled Georgia’s


growing diversity among registered voters


The Atlanta metropolitan area added
301,000 registered voters from 2016 to
2020 and accounted for a majority of the
state’s increase (58%) during this time.
Overall, the metro area’s 3.9 million
registered voters account for 54% of the
state’s registered voters in 2020. The
Atlanta area, which had a turnout rate
(70%) among registered voters, aided
Biden’s win. This was due in large part to
support in suburban areas that once reliably
backed Republican presidential candidates.


All 16 central counties in the metro saw
higher numbers of registered voters in 2020
than in 2016. Growth was greatest in
Forsyth, Paulding and Cherokee counties, where voter registration numbers rose by 18%,
17% and 16% respectively over 2016. Gwinnett County, one of the metro’s most populated,
also saw significant growth. It recorded 54,000 more registered voters in 2020 than in
2016 – a 10% increase.


Among major racial and
ethnic groups in the Atlanta
metro area, the number of
Black registered voters
increased the most between
2016 and 2020 – by
115,000, or 9%. Henry and
Rockdale counties saw the
largest increase in Black
registered voters as a share
of their voter rolls, both
having risen by 6 percentage
points to 45% and 54%
respectively.
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The number of Hispanic and
Asian registered voters also
increased significantly,
especially relative to their
population size in the metro
area. There were 60% more
Hispanic registered voters in
2020 compared with 2016,
up from 106,000 to
170,000. The number of
Asian registered voters in
the Atlanta area grew by
55% over the same period,
from 99,000 to 152,000.
Growth among Hispanic and
Asian registered voters was
especially notable in
Gwinnett county. As a share
of the county’s electorate,
Hispanics and Asians saw
both their shares increase by
3 percentage points, to 9%
and 10%. Meanwhile, the
Black electorate rose by 1
point and the White
electorate dropped by 7
points in the county.


White registered voters saw
their shares drop in every
central county in the metro
area, but declines were most
notable in Forsyth and
Henry counties, where their
shares dropped by 9 points and 8 points respectively.


Luis Noe-Bustamante  is a research analyst focusing on global migration and Hispanic trends at
Pew Research Center.
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Abby Budiman  is a former research analyst focusing on race and ethnicity research at Pew
Research Center.
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U. S. Departmem of Justice 


Civil Rights Division 


O@ of the Assistant Attorney Gcneral Wizslrington. D.C. 20035 


October 1, 2001 



Tommy Coleman, Esq. 

Hodges, Erwin, Hedrick & Coleman 
P.O. Box 2320 

Albany, Georgia 31702-2320 



Dear Mr. Coleman: 



This rezers to Act No. 384 (1966), which adopts numbered 

posts for city councilmembers; Act No. 522 (1973), which adopts a 

majority-vote requiremext for the election of city officers; and 

six annexations (Act No. 1019 (1970), and Ord. Nos. 001, 002 

(1981), 01 ( 1 9 8 9 1 ,  03 (1994), and 01 (2000)) co the City of 
Ashburn in Turner County, Georgia, submitted to the Attorney 
~eneral pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 
1973c. We received your responses to our Decerber 19, 1995, 
request for additional information on August 1, 2001. 


Ths Attorney General does not interpose any objection to the 
six annexations. However, we note that Section 5 expressly 
provides that the failure of the Attorney General to object does 
not bar subsequent litigation to enjoin the enforcement of the 
changes. See the Procedures for the Administration of Section 5 
(28 C.F.R. 51.41). 



Regarding the numbered posts and majority-vote requirement, 
adopted in 1966 and 1973, respectively, we have carefully 
considered the information you have provided, as well as 
information in our files, Census data, and information and 
comments from other interested persons. According to the 2-000 
Census, black persons represent 6 a . 7  percent of the city's tota-l 
population and 58.7 percent of its voting age population; the 
city's records indicate that as of October 1, 2000, the city had 
2,784 registered voters, of whom 1,418 ( 5 0 . 9 % )  were black. 







Prior to 1966, the city council consisted of a mayor and 

five members, elected at large by plurality vote to two-year, 

staggered terms. Under that system, the city held multi-seat 

contests with all candidates running together. Candidates were 

ranked by the number of votes received and the number of 

successful candidates was determined by the number of seats being 

contested. For example, if there were three seats open, then the 

candidates with the three highest vote totals were elected. 



This electoral system, which as a result of the city's 

failure to obtain Section 5 preclearance of the changes at issue, 

is the last legally enforceable method of election. Accordingly, 

it is the benchmark against which the Attorney General determines 

whether the city has met its burden of establishing that the 

proposed changes do not have a discriminatory effect and do not 

have a discriminatory purpose. See Rome v. United States, 446 

U . S .  156, 1 8 3 - 8 5  (1980); 28 C.F.R. § 51.54(b). 


Numbered posts frustrate single-shot voting, also known as 

"bullet voting," a method used by black voters to circumvent the 

refusal of white voters to support candidates that the minority 

community supports. Numbered posts create separate city-wide 

elections for each seat with only the top vote-getter being 

elected. The results of the 1986 election for Post 4 in Ashburn 

illustrate the effect of numbered posts. In that election, there 

were four candidates, and the third place finisher, a black 

candidate, was supported by the minority community. If we look 

at this election, not as one just for Post 4, but rather as one 

for all three positions, the black candidate, by finishing in 

third place, would have been elected. However, because the 

election was only for a single position with only the top vote- 

getter being elected, he was defeated. 



A majority-vote requirement also creates head-to-head 

contests between minority and white candidates. If white voters 

split their votes among several candidates, the minority 

community's candidate may receive the highest number of votes in 

the election, but fall short of a majority. The imposition of a 

majority-vote requirement results in a head-to-head runoff in 

which the white vote will control the outcome of the election. 

In the 1999 election, both John Burgess and Mary Office were 

supported by the minority community and received the highest 

number of votes in the primary election. However, each was 

defeated in the runoff in head-to-head contests with white 

candidates. 








A change affecting voting is considered to have a 

discriminatory effect under Section 5 if it will lead to a 

retrogression in the position of members of a racial or language 

minority group (i.e., will make members of such a group worse off 

than they had been before the change) with respect to their 

opportunity to exercise the electoral franchise effectively. 

-Beer v. United States, 425 U.S. 130, 140-42 (1976);see also, 28 
c .F .R .  5 5 1 . 5 4 ( a ) ;  The burden is on the jurisdiction to show the 
change is not retrogressive. Reno v. Bossier Parish School 
Board, 120 S. Ct. 866, 871-72 (2000); see 28 C . F . R .  § 5 1 . 5 2  {a). 


Under Section 5 of the Voting Rights Act, the submitting 
authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 
Georsia v. United States, 411 U.S. 526 (1973); see also 28 C.F.R. 
§ 5 1 . 5 2 .  In light of the considerations discussed above, I 
cannot conclude that your burden has been sustained in this 
instance. Therefore, on behalf of the Attorney General, I must 
object to the adoption of numbered posts and the majority-vote 
requirement. 


We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
the District of Columbia that the proposed changes neither have 
the purpose nor will have the effect of denying or abridging the 
right to vote on account of race, color, or membership in a 
language minority group. See 28 C.F.R. 51.44. In addition, you 
may request that the Attorney General reconsider the objection. 
See 28 C.F.R. 51.45. However, until the objection is withdrawn 
or a judgment from the District of Columbia Court is obtained, 
the adoption of numbered posts and the majority-vote requir- ~ment 
continue to be legally unenforceable. Clark v .  Roemer, 500 U.S 
646 ( 1 9 9 1 )  ; 28 C.F.R. 5 1 . 1 0 .  


To enable us to meet our responsibility to enforce the 

Voting Rights Act, please inform us.of the action the City of 

Ashburn plans to take concerning this matter. If you have any 

questions, you should call David Harris (202-305-2319), an 

attorney in the Voting Section. 



Sincerely, 



Ralph F. Boyd, Jr. 

Assistant Attorney General 

Civil Rights Division 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 
 


THE NEW GEORGIA PROJECT, 
BLACK VOTERS MATTER FUND, and 
RISE, INC.,  


Plaintiffs, 


v. 


BRAD RAFFENSPERGER, in his official 
capacity as the Georgia Secretary of State; 
REBECCA SULLIVAN, in her official 
capacity as the Vice Chair of the Georgia 
State Election Board; DAVID WORLEY, 
in his official capacity as a member of the 
Georgia State Election Board; MATTHEW 
MASHBURN, in his official capacity as a 
member of the Georgia State Election 
Board; and ANH LE, in her official 
capacity as a member of the Georgia State 
Election Board, 


Defendants. 


 


 


 


Civil Action No.  


COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 


 


COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF  


 Plaintiffs THE NEW GEORGIA PROJECT, BLACK VOTERS MATTER 


FUND, and RISE, INC., file this Complaint for Declaratory and Injunctive Relief 


against Defendants BRAD RAFFENSPERGER, in his official capacity as the 


Georgia Secretary of State (the “Secretary”); REBECCA SULLIVAN, in her official 


capacity as the Vice Chair of the Georgia State Election Board; DAVID WORLEY, 


Case 1:21-cv-01229-JPB   Document 1   Filed 03/25/21   Page 1 of 35







 
 


 2 
 


MATTHEW MASHBURN, and ANH LE, each in their official capacity as a 


member of the Georgia State Election Board, and allege as follows:  


NATURE OF THE CASE 


1. Over the past year, Georgia voters turned out in record-shattering 


numbers. In the 2020 general election, nearly 5 million Georgians voted, compared 


to 4.16 million in the 2016 general election. In the January 2021 runoff elections for 


both of Georgia’s U.S. Senate seats, nearly 4.5 million voters cast ballots. The sky-


high turnout in the runoff election bucked past trends, when voter participation 


typically dropped from the general election. 


2. After the high-turnout general election, officials conducted multiple 


recounts and audits. Supporters of former President Donald J. Trump filed several 


lawsuits seeking to overturn the general election’s results, falsely alleging 


widespread fraud and misconduct on the part of elections officials. No court in any 


of these lawsuits found support for these litigants’ fanciful claims. After the 


senatorial runoff elections, Secretary Raffensperger declared in a nationally 


televised interview that Georgia “had safe, secure, honest elections.”  


3.  Despite nationwide scrutiny of Georgia’s elections, which only 


confirmed the absence of any fraud, insecurity, or wrongdoing, Republican members 


of the General Assembly voted to pass sweeping omnibus legislation (SB 202 or the 
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“Voter Suppression Bill”) that is clearly intended to and will have the effect of 


making it harder for lawful Georgia voters to participate in the State’s elections. And 


it will impose these unjustifiable burdens disproportionately on the State’s minority, 


young, poor, and disabled citizens. Among its provisions, the Voter Suppression 


Bill: 


 Imposes unnecessary and burdensome new identification requirements 


for absentee voting; 


 Unduly restricts the use of absentee drop boxes; 


 Bans mobile polling places; 


 Prohibits the state from distributing unsolicited absentee ballot 


applications; 


 Prohibits third-parties—including voter engagement organizations—


from collecting absentee ballot applications; 


 Burdens voters with the risk of disenfranchisement due to meritless 


challenges that require an immediate defense of their qualifications; 


 Invalidates ballots cast by lawful voters before 5:00 p.m. in a precinct 


other than the one to which they were assigned, regardless of the 


reason or their ability to travel to another location (or wait until after 


5:00 p.m.) to cast their ballot; 
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 Bans any non-poll worker from giving food or drink, including water, 


to voters waiting in line; 


 Compresses the time period for voting in the runoff election. 


4. These provisions lack any justification for their burdensome and 


discriminatory effects on voting. Instead, they represent a hodgepodge of 


unnecessary restrictions that target almost every aspect of the voting process but 


serve no legitimate purpose or compelling state interest other than to make absentee, 


early, and election-day voting more difficult—especially for minority voters. 


5. Sponsors and supporters of the Bill insist that one of its primary 


purposes is to restore voters’ confidence in Georgia’s election administration, but 


these provisions do no such thing. Many of the restrictions the Bill imposes on 


Georgia voters—for instance, the absolute prohibition on handing out any food or 


drink to voters waiting in line at a polling place—will not instill voter confidence. 


And to the extent there are concerns about voters’ “confidence” in Georgia’s 


elections, they are the result of a cynical and thoroughly rebuked misinformation 


campaign—not based in reality. As Secretary Raffensperger acknowledged in 


January, Georgia experienced “safe, secure, honest elections.” He even 


characterized many proposed laws from which the Bill originates as “reactionary to 


a three[-]month disinformation campaign that could have been prevented,” referring 
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to the period after November 2, 2020, during which former President Trump and his 


supporters attempted to disrupt the democratic process by baselessly casting doubt 


on the results of Georgia’s elections. 


6. The Bill’s supporters also claim that it will “ensure” election integrity. 


But legislators and the Secretary himself have admitted that Georgia’s elections are 


already safe and secure. The Secretary has described the state’s election 


administration system as the “gold standard” for the United States. At no point 


during the 2020 election cycle did any elections official, any lawsuit, or any voter 


reveal anything in Georgia’s election administration requiring any of the measures 


in the Voter Suppression Bill to “ensure” election integrity. Notably, this was not for 


want of trying. 


7. None of the Bill’s burdensome and discriminatory changes to Georgia’s 


election code will increase the public’s confidence in the state’s election 


administration or ensure election integrity. Rather, the grab bag of voting restrictions 


that populate SB 202 make clear that the Bill was animated by an impermissible goal 


of restricting voting. Taken together, these unjustified measures will individually 


and cumulatively operate to impose unconstitutional burdens on the right to vote, to 


deny or abridge the voting rights of Black Georgians, and to deny Black voters in 
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Georgia an equal opportunity to participate in the electoral process and elect 


candidates of their choice in violation of Section 2 of the Voting Rights Act. 


JURISDICTION AND VENUE 


8. Plaintiffs bring this action under 42 U.S.C. §§ 1983 and 1988 to redress 


the deprivation under color of state law of rights secured by the United States 


Constitution.  


9. This Court has original jurisdiction over the subject matter of this action 


pursuant to 28 U.S.C. §§ 1331 and 1343, because the matters in controversy arise 


under the Constitution and laws of the United States.  


10. This Court has personal jurisdiction over the Defendants, who are sued 


in their official capacities only.  


11. Venue is proper in the U.S. District Court for the Northern District of 


Georgia pursuant to 28 U.S.C. § 1391(b)(2) and under Local Civ. R. 3.1 because, 


inter alia, several defendants reside in this district and this division and a substantial 


part of the events that gave rise to Plaintiffs’ claims occurred in this judicial district. 


Plaintiffs The New Georgia Project, Black Voters Matter Fund, and Rise, Inc. all 


operate within this district and division.  


12. This Court has the authority to enter a declaratory judgment pursuant 


to 28 U.S.C. §§ 2201 and 2202.  
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PARTIES 


13. Plaintiff THE NEW GEORGIA PROJECT (“NGP”) is a nonpartisan, 


community-based nonprofit organization based in Fulton County, Georgia. NGP is 


dedicated to registering eligible Georgians statewide to vote and to helping them 


become more civically engaged. NGP also engages in voter education and 


registration activities in communities across the state to reach voters and help them 


to register, and eventually, to vote.   


14. NGP’s mission is to register all eligible, unregistered citizens of color 


in Georgia. As of March 2021, NGP has registered more than 500,000 Georgians in 


all 159 counties in the state.   


15. The majority of voters registered by NGP are people of color, young 


voters, first-time voters (due to age or being newly naturalized citizens), and/or 


members of other underrepresented and vulnerable populations, including Georgians 


with disabilities and the elderly. NGP considers these half a million individuals it 


has registered to be a core part of its constituency.  


16. NGP has members and constituents across Georgia, whose right to vote 


will be burdened or denied as a result of the Voter Suppression Bill. NGP will also 


be forced to divert resources from its day-to-day activities in order to combat the 


suppressive effects of the Voter Suppression Bill, which also threatens to undermine 
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its mission. NGP brings these claims on its own behalf, as well as on behalf of its 


member voters and constituents.  


17. Plaintiff BLACK VOTERS MATTER FUND (“Black Voters Matter”) 


is a nonpartisan civic organization whose goal is to increase power in communities 


of color. Effective voting allows a community to determine its own destiny, but 


communities of color often face barriers to voting that other communities do not. 


Black Voters Matter focuses on removing those barriers. It does so by increasing 


voter registration and turnout, as well as by advocating for policies to expand voting 


rights and access. Black Voters Matter is active statewide, particularly in 


communities that tend to have less access to national, state, and local resources and 


that have low-income and working-class populations. As a result of the Voter 


Suppression Bill, which threatens to undermine the organization’s mission, Black 


Voters Matter must divert scarce resources away from its traditional voter education 


and turnout programs toward efforts to ensure that voters, and communities of color 


in particular, can navigate the restrictions to their voting options imposed by the 


Voter Suppression Bill. 


18. Plaintiff RISE, INC. (“Rise”) is a student-led 501(c)(4) nonprofit 


organization that runs statewide advocacy and voter mobilization programs in 


Georgia, as well as on a number of campuses nationwide. Rise’s mission is to fight 
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for free higher education and to increase voting access for college students. To 


further its goal of expanding students’ access to the franchise in Georgia, Rise 


operates volunteer networks across the State. Rise’s student organizers and 


volunteers engage in grassroots voter registration, education, and turnout activities, 


including on-campus get-out-the-vote drives and canvasses.  


19. The Voter Suppression Bill directly harms Rise by making it more 


difficult for Georgia students who have joined the Rise movement to vote. The Voter 


Suppression Bill also frustrates Rise’s mission and forces the organization to divert 


resources, as well as shift the focus of its day-to-day activities. Specifically, Rise 


and its student organizers will be forced to divert resources and day-to-day attention 


from their free college advocacy programs in Georgia and elsewhere to implement 


effective voter education and mobilization efforts.   


20. Defendant BRAD RAFFENSPERGER is the Secretary of State of 


Georgia, the State’s chief elections official, O.C.G.A. § 21-2-210, and is named as a 


Defendant in his official capacity. In his official capacity, he is responsible for the 


administration and implementation of election laws in Georgia, including the 


Statute. See id.; see also Ga. Op. Att’y Gen. No. 2005-3 (Apr. 15, 2005) (“[I]it is 


clear that under both the Constitution and the laws of the State the Secretary is the 
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state official with the power, duty, and authority to manage the state’s electoral 


system. . . .”).  


21. Defendant REBECCA SULLIVAN is the Vice Chair of the Georgia 


State Elections Board (the “SEB”) and is named as a Defendant in her official 


capacity. As a member of the SEB, she is responsible for “promulgat[ing] rules and 


regulations so as to obtain uniformity in the practices and proceedings of 


superintendents, registrars, deputy registrars, poll officers, and other officials, as 


well as the legality and purity in all primaries and elections.” O.C.G.A. § 21-2-31(1). 


The SEB is specifically responsible for “formulat[ing], adopt[ing], and 


promulgat[ing] such rules and regulations, consistent with law, as will be conducive 


to the fair, legal, and orderly conduct of primaries and elections; and, upon the 


adoption of each rule and regulation, the board shall promptly file certified copies 


thereof with the Secretary of State and each superintendent.” Id. at (2). The Vice 


Chair, personally and through the conduct of her employees, officers, agents, and 


servants, acted under color of state law at all times relevant to this action. 


22. Defendants DAVID WORLEY, MATTHEW MASHBURN, and ANH 


LE are each members of the SEB and are named as Defendants in their official 


capacities (“SEB Member Defendants”). As SEB members, they are responsible for 


“promulgat[ing] rules and regulations so as to obtain uniformity in the practices and 
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proceedings of superintendents, registrars, deputy registrars, poll officers, and other 


officials, as well as the legality and purity in all primaries and elections.” Id. at (1). 


The SEB is responsible for “formulat[ing], adopt[ing], and promulgat[ing] such rules 


and regulations, consistent with law, as will be conducive to the fair, legal, and 


orderly conduct of primaries and elections; and, upon the adoption of each rule and 


regulation, the board shall promptly file certified copies thereof with the Secretary 


of State and each superintendent.” Id. at (2). The SEB Member Defendants, 


personally and through the conduct of their employees, officers, agents, and 


servants, acted under color of state law at all times relevant to this action. 


STATEMENT OF FACTS AND LAW 


 
The 2020 Election in Georgia 


23. After Black voters narrowly failed to elect their candidate of choice in 


Georgia’s 2018 gubernatorial election, efforts to mobilize Black voters for the 2020 


election cycle redoubled. Organizations such as Plaintiffs NGP, Black Voters 


Matter, and Rise launched to register new voters—with an emphasis on voters of 


color and young voters—and to ensure these individuals would have their voices 


heard in the 2020 elections. 
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24. The results were historic. Even as the COVID-19 pandemic raged, 


Georgia voters participated in the democratic process at record rates, relying on 


unprecedented enthusiasm for absentee voting. 


25. In the June 2020 primary election, nearly 1.1 million absentee ballots 


were returned for counting. 


26. In the November 2020 general election, more than 1.3 million absentee 


ballots were returned and accepted.  Nearly 30% of Black voters cast their ballot by 


mail in 2020, compared to only 24% of white voters. 


27. To ensure their absentee ballots were received by election officials, and 


to avoid mail-delivery errors or delays, voters relied heavily on drop boxes—secure 


receptacles on government property under 24/7 video surveillance where absentee 


ballots could be submitted. 


28. In Fulton County, for example, which is majority nonwhite, more than 


half of the 146,000 absentee ballots cast in the November election were submitted 


in a drop box. 


29. To accommodate historically high voter turnout, Fulton County also 


offered mobile voting units. These specially outfitted buses held eight to ten voting 


stations and were deployed across the county to make the voting process easy and 


efficient. 
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30. In addition to absentee voting, approximately 2.7 million Georgians 


voted early in person in the 2020 general election; more than 2 million voters cast 


early in-person ballots in the U.S. Senate runoff elections. 


31. The high turnout of in-person voters resulted in long lines at many 


polling places—especially at polling places located in Black neighborhoods. While 


majority-Black neighborhoods comprise only one-third of Georgia’s polling places, 


they account for two-thirds of the polling places that had to stay open late for the 


June primary to accommodate long lines. A recent study found that the average wait 


time in Georgia after polls were scheduled to close was six minutes in neighborhoods 


that were at least 90% white, and 51 minutes in places that were at least 90% 


nonwhite.  


32. To ease the burden of these wait times, organizers delivered free food 


and water to polling places with long lines, and counties offered extended early 


voting hours, outdoor drop boxes, and mobile voting units to give voters additional 


opportunities to cast a ballot.  


33. This successful mobilization was widely heralded as crucial in 


facilitating Black voter turnout and determining electoral outcomes. The presidential 


candidate preferred by Black voters won Georgia’s electoral votes for the first time 


since 1992, and for only the second time since Georgia-native Jimmy Carter was on 
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the ballot in 1980. Black voters also successfully elected their candidates of choice 


in runoff elections for both of Georgia’s U.S. Senate seats, including Reverend 


Raphael Warnock, who became the first Black person ever to represent Georgia in 


the Senate. 


34. In response, the paramount concern among leaders of the Republican 


Party was to prevent these results from repeating in future elections. As Alice 


O’Lenick, Chairwoman of the Gwinnett County Board of Registrations and 


Elections, explained to fellow Republicans, 2020 was a “terrible elections cycle” for 


the Republican Party. She said, “I’m like a dog with a bone. I will not let them end 


this session without changing some of these laws. They don’t have to change all of 


them, but they’ve got to change the major parts so that we at least have a shot at 


winning.”   


35. To justify the proposed voting restrictions, Republican Party leaders 


resorted to the exhaustively refuted canard of voter fraud. The same debunked 


falsehoods had been weaponized by Republican politicians across the country, 


including most visibly by former President Trump himself, in his and his allies’ 


unsuccessful attempts to overturn his election loss. These efforts were repeatedly 


fueled by trumpeting unfounded accusations about illegal voting in heavily Black 


cities such as Philadelphia, Detroit, Milwaukee, and Atlanta. 
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36. These efforts took on a special intensity in Georgia, where at least six 


different lawsuits challenged the legitimacy of, first, Georgia’s November general 


election, and then the January runoff elections. Not a single one of those cases, 


however, was able to withstand even the slightest scrutiny. State and federal courts 


determined that the factual allegations of these lawsuits were unsubstantiated, and 


the legal contentions lacked merit. 


37. Meanwhile, Republican Secretary of State Brad Raffensperger 


explained in a letter to Congress that he had independently authenticated the 


legitimacy of Georgia’s 2020 election.  He reported:   


[M]y office has taken multiple steps to confirm that the result is accurate, 
including conducting a hand audit that confirmed the results of the 
Presidential contest, a recount requested by President Trump that also 
confirmed the result; an audit of voting machines that confirmed the software 
on the machine was accurate and not tampered with, and an audit of absentee 
ballot signatures in Cobb County that confirmed that process was done 
correctly. Law enforcement officers with my office and the Georgia Bureau 
of Investigation have been diligently investigating all claims of fraud or 
irregularities and continue to investigate. Their work has shown me that 
there is nowhere close to sufficient evidence to put in doubt the result of 
the presidential contest in Georgia. … While there is no such thing as a 
perfect election, our law enforcement officers are not seeing anything out of 
the ordinary scope of regular post-election issues that will be addressed by the 
State Election Board after the investigations are complete. There will end up 
being a small amount of illegal votes (there always is in any election because 
federal and state law err on the side of letting people vote and punishing them 
after the fact), but nowhere near the amount that would put the result of the 
presidential election in question. 
 
(Emphasis added). 
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38. Secretary Raffensperger went on to include a “point by point refutation 


of false claims” related to voter fraud. He explained that the audit of Cobb County 


found “no fraudulent absentee ballots” with a 99% confidence threshold, and further 


confirmed that “the number of illegal voters in Georgia alleged by the President’s 


allies are not accurate or reliable.”   


39. These facts had no effect on Georgia lawmakers’ nearly immediate 


calculated efforts to make voting more difficult in Georgia generally and for 


Georgia’s Black voters in particular. Two days after Republicans lost the U.S. Senate 


runoff elections, Republican Georgia House Speaker David Ralston announced he 


would appoint a “Special Committee on Election Integrity.”   


40. In a moment of candor, even Speaker Ralston recognized that the 


premise of the special committee—that the integrity of the 2020 election had 


somehow been compromised—was fiction. He said: “Let’s look at the facts here. 


The facts are we’ve had [two] recounts. We’ve had an audit and we’ve had more 


than six—I’ve lost count. I know there’s at least six lawsuits that have been filed, all 


of which have been dismissed. Which kind of begs the question if there were, in fact, 


significant wrongdoing would it not have been disclosed?” But the absence of 


significant fraud was irrelevant to the committee’s creation and its subsequent efforts 
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to make voting unjustifiably more difficult for lawful Georgia voters, particularly 


Black voters. 


The Challenged Laws 


41. In the wake of general and runoff elections that saw Black-preferred 


candidates prevail in the presidential and U.S. Senate races for the first time in 


decades, Republican majorities in the Georgia General Assembly passed several 


restrictions on voting rights.   


42. First, the General Assembly enacted a requirement that voters 


requesting an absentee ballot submit with their application their driver’s license 


number, their personal identification number on a state-issued personal identification 


card, or a photocopy of other specified forms of identification. This provision will 


disproportionately affect voters who are elderly, indigent, or from minority 


communities. According to one national study, as many as 25% of Black voters do 


not possess a current and valid form of government issued photo ID, compared to 


11% of voters of all races. 


43. Second, the General Assembly effectively prohibited the use of portable 


or mobile polling facilities, which are now permitted only in emergencies the 


Governor declares and only to supplement the capacity of the polling place where 


the emergency circumstance occurred. This prohibition will harm voters especially 
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in minority communities. Fulton County, for instance, which is more than 44% 


Black, deployed mobile voting units, each with eight to ten voting stations, which 


will no longer be permitted as a method of voting under the Voter Suppression Bill. 


44. Third, the General Assembly prohibited counties from allowing voters 


to submit absentee ballots in drop boxes that are outdoors or available outside of 


regular business hours. Because Black adults are more likely to work multiple jobs 


as compared to workers of other races, eliminating before- and after-hours voting 


opportunities will disproportionately burden their electoral participation.  


45. Fourth, the General Assembly prohibited the State from distributing 


unsolicited absentee ballot applications to voters, as it did before the 2020 primary 


elections due to the COVID-19 pandemic. This restricts access to absentee voting, 


which Black voters used at disproportionately high rates in 2020. 


46. Fifth, the General Assembly restricted organizations that engage in 


voter mobilization efforts from sending absentee ballot applications to voters who 


may desire not to cast their ballot in person, and from returning an elector’s 


completed absentee ballot application. These restrictions again harm Black voters 


disproportionately, as many of the most active grassroots organizations that mobilize 


Georgia voters are, like Plaintiffs, focused on Black communities.   
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47. Sixth, the General Assembly prohibited any person from offering food 


or drink to voters waiting in line at a polling place. This prohibition will directly 


impact voters who are forced to wait in long lines at polling places. Polling locations 


in predominantly Black neighborhoods are more likely to experience congestion and 


lengthy wait times. This blanket prohibition on people offering food or drink to 


voters advances no plausible election administration goal, exacerbates the burden of 


waiting in long lines, and disproportionately impacts Black and other minority 


voters. 


48. Seventh, the General Assembly prohibited any provisional ballot to be 


counted that was cast before 5:00 p.m. in the wrong precinct. This change is 


especially likely to disenfranchise Black voters, who are more likely than white 


voters to have moved within their county, and thus more likely to vote at a local 


precinct different from the one assigned when they first registered to vote.  


49. Eighth, the General Assembly provided that Georgians may file an 


unlimited number of challenges against the registration and voting rights of fellow 


citizens, and local boards of registrars are now required to notify voters of any 


challenge lodged against them and hold a hearing on the matter in the immediate 


weeks after the challenge is filed. Lawful voters targeted by indiscriminate 


challenges will now be forced to quickly arrange to defend their qualifications before 
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a government board or risk disenfranchisement and removal from the registration 


rolls. 


50.  Ninth, the General Assembly drastically compressed the timeframe for 


runoff elections and cut the mandatory early voting period for runoff elections from 


three weeks to five days. The change eliminates the guarantee of early voting on 


weekends, which racial minorities disproportionately rely on to cast their ballots. 


51. Collectively, these challenged provisions not only impose severe and 


unconstitutional restrictions on the voting rights of all Georgians, but they also 


disparately impact Black voters and effectively deny them an equal opportunity to 


participate in the electoral process and elect candidates of their choice. 


Racial Discrimination and Voting in Georgia 


52. The Voter Suppression Bill is hardly Georgia’s first racially 


discriminatory voting practice. Georgia has a long and egregious history of 


implementing election laws that hinder Black and minority citizens’ ability to 


participate equally in the political process.  


53.  This history began shortly after the abolition of slavery, when Black 


men in Georgia first gained the right to vote and cast ballots in April 1868. After that 


election, the Georgia General Assembly passed a resolution that expelled 25 Black 


representatives and three Black senators. The General Assembly’s resolution was 
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based on the belief that the right of Black men to vote did not give them the right to 


hold office, and Black legislators were thus deemed ineligible to serve under 


Georgia’s post-Civil War state constitution.  


54.  In 1871, Georgia became the first state to enact a poll tax. At the 1877 


state constitutional convention, the General Assembly voted to make the poll tax 


permanent and cumulative, requiring citizens to pay all back taxes before being 


permitted to vote. As a result, Black turnout in Georgia’s next elections plummeted. 


The poll tax was not abolished until 1945, after it had been in effect for nearly 75 


years. 


55. Other means of disenfranchising Georgia’s Black voters followed: 


literacy tests, strict residency requirements, onerous registration procedures, voter 


challenges and purges, the deliberate slowing down of voting by election officials 


so that Black voters would be left waiting in line when the polls closed, the adoption 


of “white primaries,” and the use of discriminatory redistricting processes. 


56.  After the poll tax was repealed in 1945, voter registration among Black 


men and women significantly increased. As a result of these purposeful voter 


suppression tactics, however, not a single Black citizen served in the Georgia 


General Assembly between 1908 and 1962.  
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57. As late as 1962, 17 municipalities and 48 counties in Georgia required 


segregated polling places. When the U.S. Department of Justice filed suit to end 


the practice, a local Bibb County leader declared that the federal government was 


ruining “every vestige of the local government.”  


58. To date, no Black man or woman has been elected governor of Georgia 


and just one, Senator Raphael Warnock, has been elected to the U.S. Senate—in the 


same election that immediately preceded (and spurred) the passage of the Voter 


Suppression Bill. 


59. Because of its history of discrimination against racial minorities, 


Georgia became a “covered jurisdiction” under Section 5 of the Voting Rights Act 


when Congress passed the landmark civil rights law in 1965, meaning any changes 


to Georgia’s election practices or procedures were prohibited until either the U.S. 


Department of Justice or a federal court determined that the change “neither has the 


purpose nor will have the effect of denying or abridging the right to vote on account 


of race or color.” 52 U.S.C. § 10304. Accordingly, between 1965 and 2013, after 


which the Supreme Court effectively barred enforcement of the Section 5 


preclearance requirement, the federal government’s independent oversight helped 


guard Georgia’s minority voters against disenfranchisement and arbitrary and 


disparate treatment by the State in its election practices and procedures. While 
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Section 5 was in effect, Georgia received more than 170 preclearance objection 


letters from the U.S. Department of Justice under Section 5 of the Voting Rights Act. 


60. Georgia’s history of racially discriminatory voting practices is so 


extensive and well-established, courts have effectively taken judicial notice of it. 


Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 1994) (“The 


history of the state[’s] segregation practice and laws at all levels has been rehashed 


so many times that the Court can all but take judicial notice thereof.”); Johnson v. 


Miller, 864 F. Supp. 1354, 1379–80 (S.D. Ga. 1994), aff’d and remanded, 515 U.S. 


900 (1995) (“[W]e have given formal judicial notice of the State’s past 


discrimination in voting, and have acknowledged it in the recent cases.”); Ga. State 


Conf. of the NAACP v. Fayette Cnty. Bd. of Comm’rs., 950 F. Supp. 2d 1294, 1314 


(N.D. Ga. 2013), aff’d in part, vacated in part, rev’d in part and remanded, 775 F.3d 


1336 (11th Cir. 2015) (“Generally, Georgia has a history chocked full of racial 


discrimination at all levels. This discrimination was ratified into state constitutions, 


enacted into state statutes, and promulgated in state policy. Racism and race 


discrimination were apparent and conspicuous realities, the norm rather than the 


exception.”) (quoting Brooks, 848 F. Supp. at 1560). 


61. Discrimination in the not-so-distant past can have reverberating effects. 


“[P]ast discrimination can severely impair the present-day ability of minorities to 
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participate on an equal footing in the political process. Past discrimination may cause 


blacks to register or voter in lower numbers than whites.” United States v. Marengo 


Cnty. Comm’n, 731 F.2d 1546, 1567 (11th Cir. 1984). 


62. In addition to Georgia’s history of discrimination against minorities in 


voting and elections, political campaigns in Georgia have often relied on both 


explicit and implicit racial appeals. 


63. In the 2014 Democratic House of Representatives primary election in 


House District 105, an unidentified Republican firm reportedly conducted a racially 


divisive robocall among likely Democratic voters in House District 105, asking if 


they would prefer to vote for “an Asian businessman or an African American swim 


mom.” The poll was apparently referencing the two Democratic candidates in the 


primary race, Tim Hur, who is Asian-American, and Renita Hamilton, who is Black. 


64. A member of the board of commissioners in Gwinnett County, the 


second most populous county in the state, called the late Representative John Lewis 


a “racist pig” and suggested that his re-election to the United States House of 


Representatives is “illegitimate” because he represents a majority-minority district.  


65. In 2017, the Republican mayor of Georgia’s seventh-largest 


municipality, Roswell, insinuated that voters in Georgia’s Sixth Congressional 


District—which is majority white and has been represented by white Republicans 
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Newt Gingrich, Johnny Isakson, and Tom Price over the past three decades—would 


not vote for Democratic candidate (and now U.S. Senator) Jon Ossoff in the 2017 


special election because he has an “ethnic-sounding” name. When describing voters 


in the Sixth District, the mayor said, “This is a mature voter base. If someone is 


going down the list, they’re gonna vote for somebody who is familiar. . . If you just 


say ‘Ossoff,’ some folks are gonna think, ‘Is he Muslim? Is he Lebanese? Is he 


Indian?’ It’s an ethnic-sounding name, even though he may be a white guy, from 


Scotland or wherever.” 


66. In the 2018 gubernatorial election, a white supremacist organization 


targeted Democratic candidate Stacey Abrams, who would have been Georgia’s first 


Black governor, with robocalls laced with explicitly racist language. 


67. During the 2020 presidential and senatorial campaign, racist tactics and 


attacks accelerated. For example, then-Senator David Perdue mispronounced then-


Senator Kamala Harris’s name, saying “Ka-ma-la, Ka-ma-la, Kamala-mala-mala, I 


don’t know, whatever.” The Perdue campaign had previously depicted his opponent, 


now-Senator Jon Ossoff, who is Jewish, with a longer and thinner nose, playing into 


anti-Semitic stereotypes. Meanwhile, the National Republican Senatorial Committee 


ran ads on social media urging their voters to “stand your ground” next to a photo of 
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a white man sitting in the bed of a truck holding a gun, a reference to laws that have 


been used to justify the deaths of unarmed Black people. 


68. The ability of Georgia’s Black citizens to participate in the political 


process has been further hindered by significant and disparate effects of 


discrimination in housing, education, employment, health, criminal justice, and 


other areas which persist to this day. 


69. For example, the Georgia Department of Community Health has 


reported that minorities in Georgia have worse health status and more chronic health 


conditions than whites. Between 2013 and 2017, the infant mortality rate for Black 


babies was twice that of white babies. 


70. In 2019, the unemployment rate for Black people in Georgia was 5.3%, 


compared to only 2.4% among white people, according to the Economic Policy 


Institute. Those inequities have gotten worse during the current recession as across 


the country as unemployment rates among Black workers decline at a slower rate 


than white workers. Unemployment rates spiked in May 2020—and Black workers’ 


16.8% unemployment rate was the highest of all racial groups. 


71. Homes in cities and neighborhoods in Georgia that have significant 


minority populations have lower values than homes located in predominantly white 


areas. Moreover, while real estate in Georgia has increased in value in those areas 
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with small Black populations, home values have decreased in all zip codes in the 


Atlanta metropolitan area where the population is at least 40% Black. 


72. In education, the racial gap in graduation rates persist. In the 2019-2020 


school year, 87% of white students graduated on time while just 81% of Black 


students did. 


73. In 2017, more than half of Georgia’s prison population was Black, even 


though Black People made up only approximately 32% of the population 


74. The ongoing COVID-19 pandemic has only further highlighted the 


disparities between Black and white Georgians. A survey the Center for Disease 


Control and Prevention conducted of Georgia hospitals in March 2020 found that 


more than 80% of COVID-19 patients were Black. A study from the Morehouse 


School of Medicine found that a 1% increase of a county’s Black population was 


associated with a 2.5% increase in the county’s confirmed cases of COVID-19.  


Dougherty County, Georgia, which is 70% Black, had the most deaths from COVID-


19—more deaths than even Georgia’s largest county, Fulton County, which has 


more than eleven times Dougherty County’s population. 


75. These disparities, among others, are vestiges of Georgia’s history of 


discrimination against its Black citizens, which continues to this day. The Voter 


Suppression Bill interacts with these social conditions to deny or abridge the voting 
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rights of Black Georgians, and to deny Black voters in Georgia an equal opportunity 


to participate in the electoral process and elect candidates of their choice. Protestors 


outside the Capitol recognized this, calling the Bill “Jim Crow 2.0.” In fact, State 


Representative Park Cannon of Atlanta, a Black woman, was arrested by state 


troopers after knocking on Governor Kemp’s office door to try to witness the bill 


signing. 


CLAIMS FOR RELIEF 


COUNT I 


First and Fourteenth Amendments 
U.S. Const. Amend. I and XIV, 42 U.S.C. § 1983, 28 U.S.C. §§ 2201, 2202 


Undue Burden on the Right to Vote 


76. Plaintiffs reallege and incorporate by reference all prior paragraphs, as 


though fully set forth herein.  


77. A court considering a challenge to a state election law must carefully 


balance the character and magnitude of injury to the First and Fourteenth 


Amendment rights that the plaintiff seeks to vindicate against the justifications put 


forward by the state for the burdens imposed by the rule. See Burdick v. Takushi, 


504 U.S. 428, 434 (1992); Anderson v. Celebrezze, 460 U.S. 780, 789 (1983).  


78. “However slight th[e] burden may appear, . . . it must be justified by 


relevant and legitimate state interests sufficiently weighty to justify the limitation.” 
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Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 191 (2008) (Stevens, J., 


controlling op.) (quotation marks omitted). “And even when a law imposes only a 


slight burden on the right to vote, relevant and legitimate interests of sufficient 


weight still must justify that burden. The more a challenged law burdens the right to 


vote, the stricter the scrutiny to which we subject that law.” Democratic Exec. 


Comm. of Fla. v. Lee, 915 F.3d 1312, 1318–19 (11th Cir. 2019). 


79. The Voter Suppression Bill inflicts severe burdens on Georgia’s voters 


through each individual restriction and the cumulative effect of all the suppressive 


measures which impose barriers to voting absentee and in-person. 


80. Absentee voters will encounter an identification requirement that 


denies them the ability to vote absentee unless they possess certain limited forms of 


identification or identification numbers; restrictions on outdoor drop boxes that limit 


the availability of safe and secure methods of returning absentee ballots; and 


restrictions preventing election officials and organizations from even distributing 


absentee ballot applications or assisting voters in returning them. 


81. Georgians who vote in person are also targeted by the Voter 


Suppression Bill. It imposes a ban on mobile polling places, used by thousands of 


voters in recent high-turnout elections, limiting the accessibility to voting locations 


and requiring many voters to travel longer distances and wait in long lines. The Bill 
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also prohibits votes cast in the wrong precinct before 5:00 p.m. from being counted, 


which all but ensures that in-person voters whose inflexible schedules prevent them 


from voting after 5:00 p.m. face a significantly greater risk of outright 


disenfranchisement—the most severe burden on their voting rights. 


82. To make matters worse for in-person voters, the Voter Suppression Bill 


prohibits anyone from giving food or drink to those waiting in line, which serves no 


legitimate purpose other than to maximize the burdens of voting in person. 


83. For those who navigate these hurdles, the Voter Suppression Bill 


subjects them to unlimited voter challenges, the result of which imposes substantial 


burdens on voters who are forced to prove their eligibility and subjects voters to 


ongoing abuse. 


84. No state interest justifies any of these restrictions, which individually 


and cumulatively burden the right to vote. Before the General Assembly passed the 


Bill, the Secretary had referred to Georgia’s election administration as the “gold 


standard” due to the state offering absentee voting, early voting, and election-day 


options. But now that that system facilitated record turnout in the 2020 general 


election and the 2021 U.S. Senate runoff elections, the General Assembly has acted 


to radically and unjustifiably punish the electorate, by dramatically curtailing it.  
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85. Absentee voter fraud in Georgia—the justification for these restrictive 


measures—is virtually non-existent. According to the Arizona State University 


Cronkite School of Journalism, there have been only eight instances of voter fraud 


in Georgia since 2000 that resulted in a plea, consent order, or conviction—a 


negligible rate of fraud in absentee voting totaling 0.00003%. 


86. Rather than promote public confidence in Georgia’s elections and 


ensure election integrity, the Voter Suppression Bill will make voting more difficult, 


result in disenfranchisement, and shatter voter confidence in Georgia’s electoral 


process. In short, the challenged provisions of the Voter Suppression Bill are not 


supported by any state interest sufficient to justify the resulting restrictions on the 


voting process, and unduly burden the right to vote of all Georgia voters in violation 


of the First and Fourteenth Amendments. 


COUNT II 
 


Section 2 of the Voting Rights Act 
52 U.S.C. § 10301, et seq. 


 
87. Plaintiffs reallege and incorporate by reference all prior paragraphs, as 


though fully set forth herein. 


88. Section 2 of the Voting Rights Act prohibits vote denial: the use of 


voting laws, policies, or practices, like absentee ballot procedures and qualifications, 


that deny, abridge, or otherwise limit Black voters’ access or increase the burden for 
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Black people to exercise the right to vote. 52 U.S.C. § 10301. Discriminatory intent 


is not required to prove a Section 2 violation.  


89. “The essence of a § 2 claim is that a certain electoral law, practice, or 


structure interacts with social and historical conditions to cause an inequality in the 


opportunities enjoyed by [minority] and white voters to elect their preferred 


representatives.” Thornburg v. Gingles, 478 U.S. 30, 47 (1986).  


90. Section 2 requires a “totality of the circumstances” analysis that 


includes factors such as:  


the history of voting-related discrimination in the State or political 
subdivision; the extent to which voting in the elections of the State or 
political subdivision is racially polarized; the extent to which the State 
or political subdivision has used voting practices or procedures that 
tend to enhance the opportunity for discrimination against the minority 
group, such as unusually large election districts, majority vote 
requirements, and prohibitions against bullet voting; the exclusion of 
members of the minority group from candidate slating processes; the 
extent to which minority group members bear the effects of past 
discrimination in areas such as education, employment, and health, 
which hinder their ability to participate effectively in the political 
process; the use of overt or subtle racial appeals in political campaigns; 
and the extent to which members of the minority group have been 
elected to public office in the jurisdiction. 
 


Thornburg, 478 U.S. at 44–45. 


91. As detailed above, there is a long history of voting-related 


discrimination against Black people in Georgia. Moreover, voting in Georgia is 
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highly polarized, and the shameful legacy of racial discrimination is visible today in 


Georgia’s housing, economic, and health disparities.  


92. In large part because of the racial disparities in areas outside of 


voting—such as socioeconomic status, housing, and employment opportunities—


the Voter Suppression Bill disproportionately impacts Black voters, and interacts 


with these vestiges of discrimination in Georgia to deny Black voters and equal 


opportunity to participate in the political process and/or elect a candidate of their 


choice.  


93. Under the totality of circumstances, the Voter Suppression Bill abridges 


and, in some cases, entirely denies the rights of Black voters who make up the core 


membership and constituency of Plaintiffs NGP, Black Voters Matter, and Rise.  


 WHEREFORE, Plaintiffs respectfully request that this Court enter 


judgment:  


(a)  Declaring that the challenged provisions in the Voter 


Suppression Bill violate the First and Fourteenth Amendments to the 


U.S. Constitution as undue burdens on the right to vote; 


(b)  Declaring that the challenged provisions in the Voter 


Suppression Bill violate Section 2 of the Voting Rights Act; 
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(c)   Enjoining Defendants, their respective agents, officers, 


employees, and successors, and all persons acting in concert with each 


or any of them, from enforcing any of the challenged provisions of the 


Voter Suppression Bill; 


(d)   Awarding Plaintiffs their costs, expenses, and reasonable 


attorneys’ fees pursuant to, inter alia, 42 U.S.C. § 1988 and other 


applicable laws; and 


(e)   Granting any such other and further relief as this Court deems 


just and proper. 
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Respectfully submitted, this 25th day of March, 2021. 
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                       TUESDAY, FEBRUARY 19, 2019 


                  House of Representatives, 
                         Subcommittee on Elections, 
                         Committee on House Administration, 
                                                    Washington, DC. 
    The Subcommittee met, pursuant to call, at 9:38 a.m., at  
The Carter Center, 453 John Lewis Freedom Parkway NE, Atlanta,  
Georgia, 30307, Hon. Marcia L. Fudge [Chair of the  
Subcommittee] presiding. 
    Present: Representatives Fudge and Aguilar. 
    Also Present: Representatives Lewis, Johnson of Georgia,  
Richmond, Sewell, and Bishop of Georgia. 
    Staff Present: Eddie Flaherty, Director of Operations; Sean  
Jones, Legislative Clerk; David Tucker, Parliamentarian; Khalil  
Abboud, Deputy Staff Director; Elizabeth Hira, Elections  
Counsel; Peter Whippy, Communications Director; Veleter Mazyck,  
Chief of Staff, Office of Representative Fudge; Evan Dorner,  
Office of Representative Aguilar; and Courtney Parella,  
Minority Communications Director. 
    Chairwoman Fudge. The Subcommittee on Elections of the  
Committee on House Administration will come to order. On behalf  
of our Chairperson, Rep. Zoe Lofgren, I would like to thank the  
Members of the Subcommittee, Pete Aguilar, and my colleagues  
from the House who are here with us today, as well as our  
witnesses and all those in the audience, for being here this  
morning. 
    I ask unanimous consent that all Members have five  
legislative days to revise and extend their remarks and that  
written statements be made a part of the record. 
    Mr. Aguilar. So moved. 
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    Chairwoman Fudge. Thank you. 
    Hearing no objection, so ordered. 
    My name is Marcia Fudge, and I am the Subcommittee  
Chairwoman on Elections. I want to thank my colleagues, our  
witnesses, and the people of Georgia for joining us here today. 
    I also want to thank my distinguished colleague who is  
going to be here shortly, Rep. John Lewis, a living hero of the  
Civil Rights movement, for welcoming us so warmly to his  
district as we continue this important work. 
    I cannot think of a better place to continue our discussion  
on why all sections of the Voting Rights Act are still  
essential to ensuring all Americans can exercise their  
Constitutional right to vote than in this State, the State of  
Georgia. 
    After the Supreme Court's decision in Shelby County v.  
Holder, Georgia moved quickly and aggressively to roll back  
voting rights. Between 2012 and 2016, 750,000 more names were  
purged from the voter rolls. Then, from 2008 to 2012, of the  
159 counties in the State, 156 reported increased removal  
rates, including in the State's most populous counties. 
    Just last year, the State attempted to close seven out of  
nine polling places in majority black Randolph County. Georgia  
has closed more than 200 polling places statewide since 2012. 
    We have with us today Georgians who are right in the middle  
of the fight for justice: 
    Stacey Abrams, whose activism and campaigns have brought  
national attention to Georgia. 
    Stacey Hopkins, who will be joining us on the next panel,  
an active voter who was illegally purged from the rolls. 
    Sean Young, a litigator from the ACLU who has represented  
disfranchised voters all over the State. 
    Cliff Albright, cofounder of Black Voters Matter, whose  
group speaks up for the vulnerable and marginalized Black  
communities. 
    Lastly, Gilda Daniels of the Advancement Project, who  
fights for us all over the country, including Georgia. 


[GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 


    I look forward to your testimony, and I thank you on behalf  
of the people of the United States. 
    Ms. Abrams, welcome. The floor is yours. 


STATEMENT OF STACEY ABRAMS, CEO AND FOUNDER, FAIR FIGHT ACTION,  
     AND FORMER HOUSE DEMOCRATIC LEADER, GEORGIA HOUSE OF  
                        REPRESENTATIVES 


    Ms. Abrams. Thank you, Chairwoman Fudge and Committee  
Members. I appreciate the opportunity to address this hearing  
today. 
    I hold the right to vote to be the most fundamental  
privilege of a citizen. My parents, who were active in the  
civil rights movement, instilled in their six children a  
reverence for the franchise and an obligation to protect it. 
    I do not view this responsibility as partisan. When  
credible nonpartisan issues on voting arise, I have worked with  
all comers to identify the most effective means to guarantee  
access. Likewise, when legislators and others sought to  
unfairly restrict the right to vote, I worked hard to defeat  
it. 
    In addition to standing as a candidate for governor in  
2018, I served in the role of minority leader for 7 years,  
where I had a broad view of the challenges facing voters across  
the State. 
    Moreover, as the founder of the New Georgia Project, one of  
the State's largest third-party voter registration  
organizations, I have firsthand experience with the obstacles  
embedded in the registration process, as managed by the prior  
secretary of state, Brian Kemp. 
    Moreover, as a longtime advocate for voting rights, I am  
deeply concerned about the impact on our democracy if action is  
not taken immediately to support access to voting rights for  
all eligible citizens. 
    On November 6, 2018, Georgia experienced unprecedented  
turnout in its midterm election. Communities long isolated from  
the electoral process cast their ballots, including increases  
in voting across racial and ethnic groups and age groups. Most  
fairly, this surge should be attributed to those grassroots  
organizations that work hard not only during election cycles  
but year-round to build civic engagement and to broaden  
participation in the polity of Georgia. 
    While this dramatic increase in voter participation should  
be celebrated, the rise in turnout cannot be allowed to mask a  
more troubling trend. Voters, many of whom were first-time  
voters, experienced numerous issues with being located on the  
voting rolls, receiving and returning absentee ballots, and  
were given a disturbing number of provisional ballots rather  
than being allowed to vote unhindered. 
    In some areas, the elections officials refused to provide  
provisional ballots, citing a shortage of paper. In counties,  
polling locations ran out of provisional ballots and backup  
paper ballots. 
    Frustrated voters received inaccurate information regarding  
their rights, and thousands of voters were forced to vote using  
provisional ballots due to long lines. 
    An untold number simply gave up, unable to bear the  
financial cost of waiting in line, because Georgia does not  
guarantee paid time off to vote. 
    Across the State, voters faced obstacles that shook their  
confidence in the electoral process, leading to more than  
50,000 calls to a local voter protection hotline in the 10-day  
period immediately following the election. From issues with  
registration, to ballot access, to the counting of votes,  
Georgians faced a systemic breakdown in its electoral process. 
    In response, on November 16, while I acknowledged the  
outcome of the election, I also called upon my fellow Georgians  
to join me in pursuing a fair and equitable system that  
operated effectively, efficiently, and equally through the  
entity Fair Fight Action. I did so in full awareness of a  
decade of actions that had undermined the election system,  
often misappropriating existing laws or operating in ways that  
faced legal challenge. 
    While several of these Federal lawsuits worked, the  
secretary of state and others pushed through local laws to  
restore obstacles to voting. 
    Yet, we must recognize that Georgia's experience, while  
singular, is not unique. In 2013, with the effective neutering  
of the 1965 Voting Rights Act, States and localities raced to  
restore or manufacture new blocks on voting. Unfortunately,  
Georgia has been a leader in this endeavor. 
    However, this attack on voting rights is not new. Though  
the speed of constraints quickened in the years after the  
Shelby decision, for Georgians voter ID laws came first,  
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followed by an increase in closed or consolidated precincts,  
assault on third-party registrations, database challenges that  
spoiled legitimate registrations, vulnerable or inadequate  
equipment, and lax oversight of county application of State  
laws, leading to disparate treatment based on county lines. 
    Incompetence and malfeasance operate in tandem, and the  
sheer complexity of the State's voting apparatus smooths voter  
suppression into a nearly seamless system that targets voter  
registration, ballot access, and ballot counting. 
    Madam Chairwoman, I know that my time is about to expire,  
but I would like to extend my remarks, if possible. 
    Chairwoman Fudge. Please go forward. 
    Ms. Abrams. Thank you. 
    Over again, these hurdles have had their desired effect. In  
Georgia, the then secretary of state purged more than 1 million  
voters, oversaw local closures of more than 200 precincts, held  
the registrations of 53,000 using the flawed process of exact  
match, and presided over what some report as the longest voting  
lines for Black voters in the Nation. Naturalized citizens had  
to sue for their newly secured rights, and organizations  
continue to fight for ballots in multiple languages. 
    Unfortunately, Georgia also neglected its elections  
infrastructure, resulting in vulnerable, sometimes inoperable  
machines that were inadequately distributed to communities.  
Multiple times the lines drawn for districts have been  
misapplied or miscommunicated, forcing do-over elections or  
disqualifying otherwise eligible candidates. 
    In isolation, each example is troubling, as it represents a  
voter who could not fully participate in the body politic.  
Combined, they represent the disenfranchisement of Georgia  
voters in general and targeted communities of color or low- 
income neighborhoods in particular. 
    Our goal is to reform Georgia's election management system  
by ensuring that voters who are duly eligible to register are  
not unfairly blocked or unfairly thrown off the rolls. Georgia  
must maintain an accurate, functioning voter registration list. 
    In Georgia and around the country, the closure or  
consolidation of precincts unfairly punishes those who have  
challenges with transportation or who have other issues,  
including physical disability. Voters should be able to fully  
participate in lawful processes, such as absentee ballots.  
However, many reported failure to receive duly applied-for  
ballots. 
    Counting duly cast votes is also an uncertainty in Georgia.  
A disturbing number of absentee ballots were rejected in 2018.  
And previously, the former secretary of state used the lawful  
right to absentee voting to target and prosecute citizens. 
    In addition, Georgia has a provisional ballot system that  
is inconsistently applied. Administrative issues plague the  
process, including allowing different standards for the  
administration of elections in each of Georgia's 159 counties. 
    In addition, Georgia should be compelled to replace  
insecure and unreliable voting machines with paper ballots and  
to do so with a procurement process that does not unduly enrich  
any allies of the leaders of the State. 
    We would also benefit from a true statewide election  
supervisor who applies uniform standards and adequate resources  
for training and election administration. 
    Georgia is the cradle of the Civil Rights movement and we  
are capable of conducting free and fair elections with record  
turnout. Yet, on Election Day, voters faced extremely long  
lines; registered voters were missing from the rolls; insecure,  
inadequate, and malfunctioning voting machines; insufficient  
provisional ballots; and election staff who were ill-equipped  
to meet voters' needs. These are all issues that can be solved  
by people of goodwill who recognize that no electoral process  
is perfect, but that perfection should be the goal. 
    I am fighting for fair elections with the deepest  
recognition that improving our system will not change the  
outcome of November 6, 2018. However, as a citizen of Georgia  
and as an American who believes in our system of representative  
democracy, I am obliged to do all in my power to advocate for  
an end to voter suppression in all its forms and in all its  
spaces. 
    On behalf of millions of Georgians, I express our gratitude  
to this Committee for your willingness to investigate and  
understand the threats embedded in our State's electoral  
apparatus. Together, we can press forward for an electoral  
system that truly represents and listens to its people. 
    Thank you. 
    [Applause.] 
    [The Statement of Ms. Abrams follows:] 
     
     
     [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
     
    Chairwoman Fudge. Thank you very, very much. 
    First off, thank you for your time. I know it was a little  
difficult with some of the shifts we were making, so we  
appreciate it. 
    Let me just say to you that, on behalf of us all, and  
especially the work that is going to be done by Representative  
Sewell and Representative Lewis with their bill and the work we  
are doing, we are here because of what happened in 2016. We are  
here because we are going to make it right. At some point, we  
are going to make it right. You know, as they say at home, we  
are going to fix it, I promise you we will. 
    I wonder, if you just have a few minutes, I will allow just  
a quick question from each one of our Members. Do you have time  
for that? 
    Ms. Abrams. Absolutely. 
    Chairwoman Fudge. We will start with my colleague on the  
Committee, Representative Pete Aguilar of California. 
    Mr. Aguilar. Thank you, Ms. Abrams. We appreciate your  
testimony. 
    I wanted to ask you about the chilling effect--I know you  
have so much history and knowledge on voter registration  
efforts. Can you talk about the chilling effect for ongoing  
voter registration efforts that exact matches and all these  
signature issues play in, and ongoing effects that that is  
going to have on voter registration efforts? 
    Ms. Abrams. Absolutely. Thank you, Congressman, for the  
question. 
    As the founder of the New Georgia Project, I am proud of  
the work we have done to register more than 200,000 new  
Georgians during my tenure as the leader of the organization.  
Since that time, I believe another hundred thousand-plus have  
been added to the rolls. 
    However, what we experienced through the exact match system  
necessitated that our organization keep paper records of all  
applications and this is despite the fact Georgia offers online  
registration. 
    The challenge with online registration is that there is no  
adequate way to monitor and maintain that voters who apply are  
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processed. 
    Therefore, we maintain paper copies, which the Secretary of  
State, then Secretary of State Kemp disparaged, but which is  
the only reason we were able to in 2016 file suit to discover  
his illegal, what we would say is unlawful use of the exact  
match system. 
    It unfairly captures people of color and women, it has a  
disproportionate effect on people of color, and it has a  
chilling effect, because these are communities that are least  
likely to register but for third-party registrations. 
    We have to add to that the fact that under Secretary of  
State Kemp two organizations of color were raided by his  
office, challenged for their very active registering of these  
new voters. 
    So what I would say is, yes, there is a chilling effect  
because of exact match, but also because of the hostility  
demonstrated by the then Secretary of State towards the active  
registration. Unless you did it his way and the right people  
were registered, he displayed a disparaging and I think deeply  
disturbing response to registration. 
    He would argue that he increased registrations, and I would  
certainly point out that registrations increased despite his  
behavior, not because of it. 
    Mr. Aguilar. Thank you. 
    Chairwoman Fudge. Mr. Bishop of Georgia. 
    Mr. Bishop. Thank you very much. 
    Ms. Abrams, you have had a long history of fighting and  
working for the expansion of voter participation and  
registration. Of course, the work that you did with the New  
Georgia Project was extraordinary.
    Early on, you experienced some pushback from the then  
Secretary of State, and a number of those 200,000 were  
disqualified. You also discovered that Georgia's system of  
allowing the Motor Vehicle Bureau, when a person applies for a  
driver's license, to have their information sent automatically  
for voter registration, I believe during the course of that you  
discovered that that information was not being transferred to  
the Secretary of State's office, and if it was it was not being  
recorded. 
    I think you also discovered that there were some cases of  
prosecution of individuals who availed themselves of the lawful  
absentee voter process in Brooks County, for example, which  
resulted in a SWAT team descending on the county after the  
election where school board members, a majority of the school  
board was elected by minorities, and held the school board. 
    Subsequently, shortly after they took office, they were  
indicted. And, of course, there was a 2-year waiting period  
between the time of the indictment and the time they finally  
went to trial and were acquitted, which had the effect of a 2- 
year chilling effect. 
    Could you discuss that and perhaps even some of the  
irregularities in Early County, similar circumstances? 
    Ms. Abrams. I think what is important to articulate in this  
process is that these are not isolated incidents, that the  
behavior that was evidenced over the course of a decade by the  
then Secretary of State demonstrated a deep disregard for the  
voting rights of all Georgia citizens. 
    What you described is often referred to colloquially as the  
Quitman 10: 10 people who during the process of trying to stand  
up for their children and their community successfully  
advocated for voter turnout levels that allowed African  
Americans to sit on the school board at numbers previously  
unseen. 
    In response, they were arrested. They were harassed and  
many lost their jobs. Several were never able to reclaim their  
good names. One person, I believe, was permanently  
disenfranchised despite the fact not a single case was found-- 
not a single person was found to be guilty during the process  
of the litigation. 
    Similarly, in Hancock County, when too many African  
Americans showed up to vote in 2014, the current Chair of the  
Judiciary Committee in the Georgia House of Representatives,  
Barry Fleming, who is also the purveyor of legislation that  
will further, I think, extend disenfranchisement, he authorized  
the following home of African American voters to investigate  
whether they were lawful voters in Hancock County and this  
investigation was conducted sometimes by the sheriffs. 
    It is not simply a chilling effect; it is an intimidation  
effect and what we have to understand is these are Georgians,  
these are American citizens whose lawful right to cast a ballot  
has been constrained by his behavior. 
    I know that others who will be testifying can provide  
deeper information, but I will say this: We must understand  
that voter suppression is not simply a momentary act. It is a  
system of disconnecting our citizens from the policies that  
govern their lives. If we want communities to stand up for  
more, they must be allowed to speak up when they stand up. 
    Mr. Bishop. Can I just get you to follow up and talk about  
the inability to monitor the actual counting of votes, because  
the system does not have a paper trail? 
    Ms. Abrams. I will say that at 3 p.m. today, the State  
legislature will be considering legislation that has been put  
forward that would trade our currently inoperable, vulnerable,  
and hackable system for a further hackable system at a higher  
price tag that will then actually benefit colleagues of the  
current Governor. 
    But here is the point: We do not have an auditable trail in  
Georgia. We cannot audit our elections. We cannot prove that  
the votes cast are the votes counted. And when you have no  
faith in the system, you have no reason to participate in the  
system. And that chilling effect should be worrisome to us all. 
    Chairwoman Fudge. Thank you very much. 
    Mr. Johnson of Georgia. 
    Mr. Johnson. Thank you, Madam Chairwoman. And thank the  
people who are here on this very important issue. 
    Thank you, Senator Abrams, for--I am sorry, Governor  
Abrams. I don't know, whatever the decision might be. I know  
that there is going to be a prefix in front of that name. 
    I very much appreciate the work that you are doing with  
Fair Fight. I don't know if you have spoken about that yet this  
morning, but if you could give us a few words about that. But I  
also want you to educate the panel on the undercount, the  
drastic undercount that took place in the Lieutenant Governor's  
race and tell us what your organization is doing in that  
regard. 
    Ms. Abrams. Certainly. 
    Fair Fight is a nonpartisan voting rights advocacy  
organization. I am proud to serve as our founder and chair. The  
CEO is Lauren Groh-Wargo. 
    What we attempt to do in all parts of the State is to lift  
up the issue of fair voting, making certain that there is  
equitable, efficient, and truly equal access to the right to  
vote in the State of Georgia. 
    It is also about connecting the right to vote to the very  
policies that the right to vote undergirds. We know that, for  
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example, in the 2018 election, in the lieutenant governor  
election, there was statistically significant drop-off and  
undercount that almost specifically affected African Americans.  
It was a statistically significant drop-off because it did not  
occur in any other race other than the Lieutenant Governor's  
race. 
    Now, the reason for that could be numerous. The challenge  
is, to Congressman Bishop's point, there is no way to find out  
what the problem was, because Georgia has machines that do not  
provide an audit trail. Unfortunately, the current machines  
under suggestion have similar flaws. 
    We must have a system that allows for paper ballots and for  
hand counting of these elections, because machines are  
insufficient to guarantee access to the right to vote in the  
State of Georgia. 
    Chairwoman Fudge. Thank you very much. 
    Mr. Richmond of Louisiana. 
    Mr. Richmond. Thank you, Madam Chairwoman. It is always  
good to be back in my second home. I went to Morehouse, and it  
is great to always talk to my Spelman sister. 
    In your experience, let me just ask a very pointed  
question, because we are here without the protections of the  
Voting Rights Act, more particularly Section 4(b) and 5. 
    My first question would be, when that was designed and  
enacted, the formula was all about jurisdictions that had tests  
and devices to keep people from voting. So fast forward to  
today. We have to talk about the new conditions and where we  
are now. 
    My question would be, one, in your experience, does Section  
2 provide an adequate remedy when you see a problem being acted  
before the consequences are too dire? And the follow-up of that  
would be, instead of poll tests and other things, what are, if  
you could just--in your testimony you say it--but if you could  
just specifically and quickly articulate what has now become  
the new test and barriers, it would be very helpful. 
    Ms. Abrams. Certainly. I certainly know there are  
additional lawyers who will speak to this more specifically but  
here is what I would say. 
    Section 2 essentially says that a bad action can be used as  
a predicate to argue that a new bad action cannot be taken. The  
challenge there is that you have to have someone  
disenfranchised before you can fight to make certain that  
someone else isn't disenfranchised but that means that someone  
lost their right to vote. That means that communities were  
disallowed from having a voice in their community. 
    The beauty of Section 5 said that before you commit harm,  
you had to be held to a higher standard. Section 2 says once  
harm has been committed you have the ability to argue that it  
shouldn't be repeated, and, therefore, it is an insufficient  
standard for a Nation that is grounded in the notion of  
democracy. Representative democracy is the way to push forward  
our thoughts and ideas as citizens. 
    The poll tax issue is this. In the State of Georgia, for  
example, you do not receive paid time off to vote. You cannot  
be fired from your job for going to vote, but you do not  
receive paid time off. 
    On its own, that seems potentially sufficient, but Georgia  
has a disproportionately high number of service workers,  
meaning those who are very much paycheck-to-paycheck workers.  
In the State of Georgia, if you are African American, you are  
more likely to face long lines, sometimes to the level of 4  
hours. That is half a day's pay. 
    For families living paycheck to paycheck, losing an entire  
day or half a day's pay--and that doesn't take into account the  
time it takes you to get to your polling place and the time to  
get back to your job--that is an economic cost that is  
quantifiable and, therefore, I believe should be allocated as a  
poll tax, which we have said under the 15th Amendment should be  
unlawful in the United States of America. 
    Chairwoman Fudge. Thank you. 
    Representative Sewell of Alabama. 
    Ms. Sewell. First, a point of personal privilege. I just  
want to say to Leader Abrams that you did all of us proud in  
your campaign, in your run for Governor, and I wish you much  
success in all your future endeavors. All I can say is black  
girl magic. 
    [Applause.] 
    Ms. Sewell. As a daughter of Selma, I have to say that,  
when Congress enacted the Voting Rights Act of 1965, it had a  
dramatic effect on allowing African Americans and people of  
color, those who were the minorities in their communities, to  
have access to the ballot box and, thus, a voice. In fact, the  
number of folks that registered increased exponentially. In  
places like Marion, Alabama, Perry County, where only 6 percent  
of African Americans were registered, it went to something like  
80 percent. 
    In your position as leader, minority leader in the Georgia  
State Legislature, after the Shelby v. Holder decision did you  
see a dramatic increase in activity by the State legislature to  
add further restrictions on voting, such that it made it harder  
for folks to vote? 
    The Supreme Court said in its Shelby decision that our  
formula was outdated and that really there was no cause for us  
to discriminate against certain States for prior actions. 
    So I would love to know your thoughts as a legislator, a  
State legislator, whether or not the decision had a chilling  
effect or did it allow a lot of State laws to be imposed that  
were discriminatory. That would go to the heart of whether we  
need to, as a Congress, put back in place a formula and put the  
teeth back into Section 4. 
    Ms. Abrams. So here is how I would frame it. In the State  
of Georgia, the Shelby decision did have a very insidious  
effect. But what we need to remember is that it not only  
governed the actions of State legislatures, it governed the  
actions of appointed folks or other elected officials,  
including secretaries of state and county officials. 
    What is so pervasive in the State of Georgia with regards  
to diminishing the right to vote was that it was the Secretary  
of State who had almost unilateral authority to, I would say,  
manipulate existing State law, but then impose his own policies  
that were not subject to public review or to judicial review or  
the judiciary review of the Department of Justice. And,  
therefore, without passing a single new law, he took existing  
laws and used those laws as weapons against their own people. 
    During my tenure as leader, we had a very effective  
relationship with the majority party, and I was able to  
forestall, working in cooperation with members of both my party  
and the other party, to forestall more deleterious legislation,  
unlike legislation that passed in North Carolina and Texas and  
in your home State of Alabama. 
    We did see in 2017 probably the most perverse expansion of  
this power, which is that a Federal judge said that exact match  
had a disproportionate effect on people of color and women, and  
the secretary of state agreed not to use the system for  
approximately a couple of months. He then came to the  
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legislature and said: ``Please put into law that which I  
consented not to use.'' There was no judicial review. 
    So I think it is important for us to restore Section 5  
because we have a complicated system in our country.  
Representative democracy doesn't simply happen at the  
Congressional or State legislative level, it happens at every  
level of elected and appointed government. 
    Ms. Sewell. Does that rise to the level of needing Federal  
oversight? 
    Ms. Abrams. Absolutely, because that Federal oversight--and  
this goes to Congressman Richmond's question--that oversight  
allows us to cure problems before harm is caused. 
    Under the current system, harm must exist, and that harm  
has deeply deleterious, longstanding. and deep-reaching  
effects. 
    Going to Congressman Bishop's question, the effect on the  
Quitman 10 did not simply harm those folks. It diminished  
participation in the elections plus it limited and had a  
chilling effect on voters and it hurt children who deserve to  
have voices at the table looking out for their best interest.  
That is fundamentally what democracy is about, speaking for the  
people. 
    Ms. Sewell. Thank you, Madam Chairwoman. Thank you. 
    Chairwoman Fudge. Thank you. 
    Ms. Abrams, we want to thank you not just for being here  
today, but for the work you have done for many years, for your  
dedication and your commitment to the people of Georgia and  
this Nation. 
    We will be back in touch with you. We want to go across the  
country. We have many more of these hearings to have in other  
States. We are going to ensure by the time we get to 2020 we  
will not be dealing with the same issues that we are dealing  
with today. 
    [Applause.] 
    Chairwoman Fudge. I just want to--there is a young man  
sitting in the audience that I met this morning. He came and  
introduced himself to me. His name is Niles. He is in the 11th  
grade. I don't even know why he is not in school. 
    You have learned a lot already this morning, Niles. Keep up  
what you are doing and keep being involved. 
    He starts to talk to me about the ACLU case in Ohio. I am  
looking at him like, where did you come from? 
    But it is people like you, young people like you that are  
the next Stacey Abrams. So keep doing what you are doing, young  
man. 
    Again, I thank you so much. 
    It is time for our next panel.
    Thank you very much, Ms. Abrams. 
    Ms. Abrams. Thank you, Madam Chairwoman. 
    [Applause.] 
    Chairwoman Fudge. Next panel. 
    We are pleased to begin our second panel. Again, I would  
like to introduce our witnesses. They are Stacey Hopkins, an  
active voter who was illegally purged from the rolls; Sean  
Young, a litigator from the ACLU who has represented  
disenfranchised voters all over the State of Georgia; Cliff  
Albright, cofounder of Black Voters Matter, whose group speaks  
for the vulnerable and marginalized Black communities; and  
Gilda Daniels of the Advancement Project. 
    Welcome all. Each of you will have five minutes to give  
your testimony. We will hear all the testimony, and then we  
will open it to the panel for questions. 
    You will see the light system. Green means go; yellow means  
prepare to close; red means close as quickly as you can. 
    Thank you very much. 
    We would begin today with Ms. Hopkins. 
    You don't want to start? 
    I will start down here. All right. All right. Let us start  
with Ms. Daniels. 


     STATEMENTS OF GILDA DANIELS, DIRECTOR OF LITIGATION,  
  ADVANCEMENT PROJECT; SEAN J. YOUNG, LEGAL DIRECTOR, GEORGIA  
ACLU; STACEY HOPKINS, FULTON COUNTY VOTER; AND CLIFF ALBRIGHT,  
                 COFOUNDER, BLACK VOTERS MATTER 


                   STATEMENT OF GILDA DANIELS 


    Ms. Daniels. Good morning. Thank you for the opportunity to  
provide remarks on voting rights and election administration in  
Georgia. My name is Gilda Daniels. I am the litigation director  
for the Advancement Project's National Office. 
    Advancement Project is a national racial justice  
organization that partners with grassroots organizations on the  
ground to inspire, empower, and develop community-based  
solutions. The premise for this approach is based on the  
strategies and courage that produced the landmark civil rights  
victories of earlier eras that utilize the tools of social  
activism to create meaningful change. 
    Here in Georgia, Advancement Project is proud to partner  
with the New Georgia Project to advance voting rights. In  
addition to my work at the Advancement Project, I am a tenured  
professor at the University of Baltimore School of Law. Also,  
most importantly, I am a former deputy chief in the United  
States Department of Justice, Civil Rights Division, Voting  
Section during the Clinton and Bush administrations. 
    I have been a voting rights attorney for more than two  
decades. I am a member of the State Bar of Georgia and have  
been involved in monitoring voting issues in Georgia, including  
during the 2018 general elections.
    Accordingly, I have watched the cycles of voting rights ebb  
and flow, from the expansion of voter registration  
opportunities under the National Voter Registration Act to the  
proliferation of disenfranchising tools, such as voter ID and  
proof of citizenship laws, that are prevalent today. 
    Through these twists and turns, the primary tool for  
ensuring the free and nondiscriminatory access to the right to  
vote has been the Voting Rights Act of 1965. The Voting Rights  
Act has two -- or had two primary provisions: Section 2, which  
is essentially the litigation arm of the Voting Rights Act, and  
Section 5, which provided Federal oversight in its covered  
jurisdictions, and those jurisdictions were determined by a  
formula within the Voting Rights Act. 
    That was found unconstitutional in the 2013 case Shelby  
County v. Holder. That is where the United States Supreme Court  
found the coverage formula contained in Section 4 of the act  
outdated and, therefore, unconstitutional. This was  
significant, because Section 4 determined jurisdictions that  
were required to make submissions to the Federal Government  
under Section 5 of the act, meaning any voting change had to be  
submitted to either the Attorney General for the United States  
or the United States District Court for the District of  
Columbia, to ensure that it did not place minority voters in a  
worse position, that it was not retrogressive, that it did not  
go back. 
    Jurisdictions like the State of Georgia and many States in  
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the South--Georgia, Alabama, Louisiana, Texas, parts of  
Florida, parts of North Carolina, Virginia--were all covered  
jurisdictions. Removing the requirement that these  
jurisdictions submit these voting changes certainly eliminated  
a key weapon in the voting rights arsenal. 
    Section 5 served as a safeguard for discriminatory voting  
changes. It was an important prophylactic that prevented  
jurisdictions from implementing laws that harmed minority  
voters. It provided important oversight for voting changes and  
practices. It prevented jurisdictions from implementing laws  
without providing notice to minority communities. 
    Without Section 5, jurisdictions are free to pass and put  
laws into place without considering the impact on its citizens.  
These laws go into practice and civil rights groups are  
burdened with the responsibility of learning of these changes  
that were once routinely submitted to the Federal Government.  
More importantly, these legal changes happen after the changes  
have occurred, not before, as under Section 5. 
    After the Shelby decision, we saw new restrictions on  
voting have been implemented in Southern States that were  
previously covered by the Voting Rights Act's preclearance  
provisions. 
    Georgia, in particular, instituted a number of  
retrogressive and arguably discriminatory practices, such as  
voter identification and proof of citizenship requirements,  
cuts to early voting, closed hundreds of polling places in  
communities of color, and undertook massive voter purges. 
    Leading into the 2018 general elections, as Ms. Abrams  
described, Georgia placed more than 50,000 voter registrations  
on hold, provided inoperable voting machines and untrained poll  
workers for its elections. It also designated eligible voters  
as noncitizens and then required them to prove otherwise in a  
precarious and opaque system. 
    Prior to the dismantling of the Voting Rights Act in the  
Shelby decision, Section 5 would have required Georgia and its  
sub jurisdictions to seek preclearance prior to implementing  
these changes. If Georgia had been subject to Section 5, many,  
if not all, of these practices would have never been  
introduced. It would have had the burden of demonstrating that  
the proposed practice did not impede the right to vote. The  
years of litigation and frustration would have been avoided had  
the protections of the Voting Rights Act remained in place. 
    Without Section 5, civil rights groups and individuals face  
the costly task of litigating voting practices after they have  
adversely affected communities of color. I saw some of these  
problems manifest firsthand while monitoring voting in Georgia  
during the November 2018 midterm elections. 
    Quickly, I again want to thank the Subcommittee for having  
this hearing. It is imperative that we develop a Federal  
solution that eliminates discriminatory barriers to the ballot  
box. Ideally, Congress should restore Federal oversight over  
voting changes. I would also add that we also need an  
affirmative and explicit right to vote in the United States  
Constitution. 
    I want to thank Chairwoman Fudge and the Subcommittee on  
Elections for holding this field hearing. It is time for  
Congress to act to reinstate the protections of the Voting  
Rights Act. 
    [The statement of Ms. Daniels follows:] 
        
        
   [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
         
    Chairwoman Fudge. Thank you very much. 
    [Applause.] 
    Chairwoman Fudge. Mr. Richmond. 
    I now recognize Mr. Young. 


                   STATEMENT OF SEAN J. YOUNG 


    Mr. Young. Good morning. My name is Sean Young, and I am  
the legal director of the ACLU of Georgia. 
    Today, I am going to highlight three areas in which the  
Shelby County decision has made it more difficult for people of  
color to exercise their right to vote in Georgia, as well as  
the strenuous efforts required to beat back these measures  
without preclearance. I am speaking based on my personal  
knowledge as a voting rights lawyer in Georgia. 
    I am going to focus on three areas: redistricting, polling  
place closures, and early voting cutbacks. 
    First, discriminatory redistricting. The ACLU of Georgia's  
litigation in Sumter County perfectly illustrates the damage  
that the Shelby decision has caused. In 2011, 67 percent of the  
Sumter County Board of Education was African American. 
    Then, the General Assembly proposed a plan that would  
reduce that percentage to 28 percent. The DOJ did not preclear  
the plan, but then the Shelby County decision was handed down,  
and that discriminatory plan was put into effect immediately. 
    The ACLU filed a voting rights lawsuit under Section 2.  
Last summer, after 5 years of litigation, the Federal District  
Court issued a ruling finding that the plan was discriminatory  
and violated the Voting Rights Act. 
    That is five years of time-consuming litigation, hundreds  
if not thousands of attorney hours, and thousands of dollars in  
expert fees. That is five years of discriminatory elections  
taking place over and over again in Sumter County and that is  
five years in which African American school children and their  
parents did not have their interests adequately represented in  
the board. We are two years away from another round of  
redistricting, in which all of this can happen again. 
    If the preclearance requirement were in place, none of this  
would have happened and that plan wouldn't have seen the light  
of day. 
    Second, I am going to talk about discriminatory polling  
place closures. In the last two years, the ACLU of Georgia has  
had to beat back polling place closures in three counties:  
Randolph, Fulton, and Irwin. 
    Last August, as Chairwoman Fudge mentioned, in Randolph  
County the Board of Elections tried to close seven out of nine  
polling places in a county that is 60 percent black on the eve  
of the State's general elections in 2018. 
    The ACLU of Georgia wrote a letter threatening to sue if  
they moved forward with the plan. And then my Executive  
Director, Andrea Young, and I testified at two public hearings  
that the board held. Then our partners had to mobilize massive  
community opposition to show up at these hearings and express  
their opposition. Our media strategy ensured wall-to-wall media  
coverage. We quickly put together a lawsuit that could be ready  
to go as soon as this plan went into effect and all of that  
happened in less than two weeks. 
    All that had to happen before the board finally relented  
and withdrew their proposal. Then we learned it was a  
consultant handpicked by the Secretary of State that had  
recommended these discriminatory polling place closures, and he  
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bragged about having closed polling places in 10 different  
other counties in rural Georgia. Nine of those 10 are  
disproportionately black. 
    In Fulton County, the Board of Elections voted to close  
polling places in neighborhoods that were over 80 percent  
African American, affecting over 14,000 voters. Within days,  
the ACLU of Georgia filed a lawsuit over the board's violation  
of the State's public notice law which nullified that decision. 
    The fight wasn't over. Our partners had to quickly recruit  
dozens of paid neighborhood canvassers to go out in the  
community to draw opposition to this plan in less than a month.  
It was only after those efforts that the plan was defeated. 
    In Irwin County, the Board of Elections tried to close the  
only polling place that existed in the only Black neighborhood  
in the county, contrary to the recommendations of a nonpartisan  
association of county commissioners. The board alleged that it  
wanted to save money, yet their plan kept open a polling place  
at the edge of the county at Jefferson Davis Memorial Park, in  
a neighborhood that was 99 percent white. 
    It was only after the ACLU of Georgia threatened litigation  
that they backed down. And those are only three counties.  
Georgia has 159. As we all know, over 200 have closed since  
Shelby County. 
    Playing whack-a-mole is not a sustainable strategy to fight  
against voting discrimination. 
    [Applause.] 
    Mr. Young. Last--and I will wrap up quickly--discriminatory  
cutbacks to early voting. I have some personal experience with  
this leading ACLU's litigation in Ohio to fight against their  
discriminatory early voting cutbacks. 
    It seems like every year since Shelby County legislators  
have been trying to attack early voting, especially early  
voting on Sundays, which everyone knows is when African  
American churches organize Souls to the Polls. 
    In 2014, a State representative criticized his county for  
allowing Sunday voting, and he wasn't shy about why. He said,  
quote: ``This location is dominated by African American  
shoppers and it is near several large African American mega  
churches,'' unquote. In his view, he said he would, quote,  
``prefer more educated voters.'' 
    As these examples illustrate, discriminatory voting changes  
have forced lawyers and community activists to scramble to stop  
every discriminatory change that pops up, and that is to the  
extent that we hear about them. We don't and can't stop all of  
them, and that is why we need a new preclearance provision.  
Thank you. 
    [The statement of Mr. Young follows:] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT]     
     
     
    Chairwoman Fudge. Thank you very much. 
    Ms. Hopkins, are you prepared?


                  STATEMENT OF STACEY HOPKINS 


    Ms. Hopkins. I am going to try to do this under five  
minutes. It is going to try not to sound like speed reading. 
    Chairperson Lofgren, Chairwoman Fudge, Ranking Member  
Rodney Davis, and Members of the Committee, I would like to  
sincerely express my thanks to this body to allow me to testify  
today about my experience as a victim of voter suppression. 
    I need to clarify, I was not purged from the voting rolls.  
Thanks to my attorney, Sean Young, and Andrea Young and the  
ACLU, we were able to push back, because no one is ever coming  
to take something that was so hardly fought from me or anyone  
else in Georgia. They will never take my right to vote. 
    [Applause.] 
    Ms. Hopkins. It is a position I also never found myself in  
my wildest dreams that I would be here in 2019 fighting the  
same issues my ancestors have waged since arriving on these  
shores of this country in 1619. We were led to believe that the  
promise of America, of liberty and justice and freedom, are  
extended to us all. In 1965, we were led to believe that we had  
a win contained in the passage of the Civil Rights Act of 1964. 
    Sadly, I am here to say that the fight in opposition to  
that has never ended, not in this State, and it has manifested  
itself in disturbing ways in Georgia. For black people and for  
people of color, we are still viewed as holding second class  
citizenship in this State. 
    The state of our elections and voting rights is a dire  
emergency and a crisis of voter confidence. We have sent out  
the warning signs for years. I am asking Congress to intervene  
to answer this call to protect and defend what was so hard- 
fought for and many of us thought won. 
    I was born in 1963. I am a child of the Civil Rights  
movement. And as an adult, I found myself living in Atlanta,  
part of the mighty Fifth District, represented by the Honorable  
John Lewis. I had always heard about his stories about his  
heroic stance on that day, Bloody Sunday, in Selma, Alabama. 
    In that same year, a Supreme Court decision was argued and  
decided, Gray v. Sanders, and it was initiated by a citizen of  
the same county I now reside in, by a Mr. James Sanders, who  
successfully challenged the use of a statewide election system  
found to be a form of voter suppression, in violation of the  
14th Amendment's guarantee of equal protection, the county unit  
system. This system undercut and diluted the strength of the  
individual voter and violated the constitutional principle of  
one person, one vote. 
    In 2017, I found myself a Fulton County voter challenging  
the legality of my State and county for beginning the process  
of illegally targeting myself, three of my adult children, and  
over 380,000 voters in one action in one year. We were part of  
the 1.4 million Georgia voters that were removed since 2012 by  
the Georgia Secretary of State's office headed by now Governor  
Brian Kemp. 
    We were to be classified as inactive voters and designated  
to be purged off the voting rolls, using a method known as the  
postcard trick. I brought one of those postcards in so that  
people can see how innocent they look. This is what it looked  
like. This is what I received in the mail. [Indicating.] 
    I can't really explain all the ranges of emotions that I  
felt when I saw this notice. I can only best describe it as an  
abbreviated version of the stages of grief, except the one  
thing that I would never do is accept this. It put in me a  
desire and motivation to stand up and fight back against what  
can only be called as massive and systemic voter  
disenfranchisement that has gone on virtually unchecked from  
the days of Reconstruction in Jim Crow to the erosion of the  
Voting Rights Act by the Supreme Court in its Shelby v. Holder  
decision. 
    The problem in my case, and there is a fundamental question  
that I must ask that cannot be answered: What list was I on?  
Because, in my case, I moved intercounty, from one county to  
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another. According to the remedies that are contained in the  
National Voter Registration Act of 1993, there was nothing for  
me to do other than to update my address with the U.S. Postal  
Service, which I did. 
    The second problem with me receiving one of those notices  
is that it said that I would be deemed an inactive voter. I  
could not have been deemed an inactive voter if myself and my  
children had just voted that same year in the elections that we  
were eligible in. 
    To this date, I was not on crosscheck. I was not on any  
list other than the U.S. Postal Service list. If that had been  
followed and in accordance with the law, I would have never  
received those notices. 
    I still ask the question: What list were we on? To date, no  
one on the State or county level can answer us or have even  
attempted to do so. 
    What was done was done on the orders of the Secretary of  
State, now Georgia Governor Brian Kemp, my county Election  
Board, headed by Director Richard Barron, by utilizing a list  
of selected voters to receive the mailers, but we still don't  
know its source. The actual notice indicated that I had moved  
and should have been the first clue of a violation of a voting  
statute, but we did not hear that.
    Long story short, on the eve of our case being heard in  
court, I was contacted about a settlement, and I agreed to it  
because there was an election upcoming where it was important  
that the statuses be reinstated for these voters. 
    However, we still saw massive and damaging acts of voter  
suppression and disenfranchisement from watching poll locations  
being closed, by watching people not finding their names on  
poll books who have voted for over 50 years. We saw so many  
actions that went on. 
    This is a plea to you, to Congress, to please come in.  
There are things that you can do, and the first is repairing,  
strengthening the Voting Rights Act. 
    [The statement of Ms. Hopkins follows:] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
     
    Chairwoman Fudge. Thank you very, very much. 
    Ms. Sewell. Madam Chairwoman, can we also have a copy of  
her postcard for the record? 
    Chairwoman Fudge. Yes. We will pick up the rest of your  
testimony as we get to questions. 
    Ms. Hopkins. Okay. Thank you. 
    Chairwoman Fudge. You were very good. I don't know why you  
were so nervous. [Applause.] 
    Chairwoman Fudge. Last, Mr. Albright. 


                  STATEMENT OF CLIFF ALBRIGHT 


    Mr. Albright. Chairwoman Fudge, all Committee Members,  
thank you for the opportunity to speak today. I am the  
cofounder of Black Voters Matter, along with LaTosha Brown. Our  
mission is to build power in predominantly Black communities,  
and we view elections as one way of doing so. 
    During 2018, we traveled throughout seven States, seeking  
to mobilize Black voters and supporting over 120 community- 
based partner groups. These seven States were Alabama, Florida,  
Georgia, Mississippi, North Carolina, South Carolina, and  
Tennessee, with honorable mentions of Texas, where we spent  
just a few days in Harris County. 
    Collectively, these States form the bulk of the old  
Confederacy--the old failed Confederacy--an historical fact  
which is very much related to the topic of this hearing. While  
each of these States has its own examples of voter suppression  
during the recent midterms, the epicenter of voter suppression  
was arguably right here in Georgia. 
    By now, the Committee is familiar with the headlines and we  
have talked about some of them: a gubernatorial candidate  
refusing to step down as chief election official, instead  
presiding over and picking voters in his own election; purging  
of 1.5 million voters; holding onto 53,000 voter registrations,  
most of which from black voters; inadequate supply of machines,  
which themselves are highly problematic; thousands of  
provisional ballots not counted; thousands of absentee ballots  
either lost or simply not counted; and, of course, what we have  
talked about, the closing of polling places throughout the  
State. 
    Which brings me to the events of October 15, 2018, in  
Jefferson County, Georgia. We began our day of the voter  
mobilization rally at a senior center. We shared our message of  
love and power with dozens of seniors who were excited to  
participate. 
    In fact, the group was so excited that the rally moved into  
the parking lot, where we added some music and had a good old- 
fashioned dance party as the seniors sang along with James  
Brown: ``Say it loud. I am black and I am proud.'' 
    The group then asked if they could ride our bus, the  
blackest bus in America, to go early vote at the polling place  
just down the street. Before we could depart, the center's  
director received a call from the county administrator stating  
that the seniors could not ride the bus to go vote. 
    In the interest of time, I will spare the Committee the  
administrator's inadequate and racist response, but will gladly  
discuss during Q&A. 
    Ours wasn't the only vehicle to be blocked from providing  
rides to the polls. In Cordele, Georgia, one of our partners  
was providing rides to the polls when he was given a parking  
ticket by a state trooper. I repeat, a state trooper gave him a  
parking ticket and then proceeded to call for backup, resulting  
in a total of seven patrol cars, five of which were state  
troopers. 
    What we have seen is a pattern of intimidation, and one of  
the most aggressive entities has been the Secretary of State's  
office itself. The office has an investigative unit which has  
pursued several high-profile yet frivolous cases against  
effective voting rights organizations. We mentioned one  
earlier, in terms of the New Georgia Project. 
    Moreover, these armed investigators often conduct home  
visits to individual voters or activists, knowing that their  
pointless visits can have a chilling effect on civic  
engagement. In fact, just a few days ago, just a few days  
before this hearing, one of these investigators visited the  
community organizer who had invited us to Jefferson County. She  
is here with us today. 
    The intimidation doesn't stop on Election Day. On November  
13, a week after the election, in the rotunda of the Georgia  
Capitol building, 15 peaceful protesters were arrested simply  
for making the very basic demand that the State should count  
every vote. 
    Oddly enough, one of those arrested was a State senator,  
Senator Nikema Williams in spite of Georgia law which forbids  
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the arrest of legislators while the assembly is in session. 
    Now, some may hear this story and think to themselves that  
that was after the election, what does that have to do with  
voter suppression? 
    My answer is very simple: It has everything to do with  
voter suppression, because those arrests, just like the  
Secretary of State investigations and just like the seven  
patrol cars for the rides to the polls, those arrests were  
meant to intimidate and silence. It was meant to send a message  
to those arrested as well as to those watching that if you  
participate in these activities, if you organize and educate  
voters, if you demand that your vote be counted, you, too, can  
be arrested. 
    Fanny Lou Hamer once asked the question in a hearing not  
unlike this one. She asked: Is this America? Now, 55 years  
later, with the weakened Voting Rights Act, evidently the  
answer is yes, this is America. This is Georgia. 
    I am here today to say the same thing we said all  
throughout 2018. Every time one of our voters were suppressed,  
every time one of our canvassers were harassed, and every time  
our bus was threatened, I am here to say today: Can't stop,  
won't stop. 
    Madam Chairwoman, again, I thank you for this opportunity.  
I look forward to answering questions from the Committee. 
    [The statement of Mr. Albright follows:] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
     
    Chairwoman Fudge. I thank you all so much for your  
testimony. 
    We will begin with the panel, and we will start with  
Representative Aguilar. 
    You are recognized for five minutes. 
    Mr. Aguilar. Thank you, Madam Chairwoman. Thank you all for  
the testimony. 
    My first question: Mr. Young, we have so many issues here  
at play, and your testimony highlighted quite a few. And then  
our panel expanded on the balance: redistricting exact match,  
signature match, polling place closures, voter ID, early voting  
changes. But one I wanted to bring your attention to was  
specifically about access to language assistance. 
    What requirements exist within Gwinnett and the other 158  
counties within Georgia? 
    Mr. Young. Section 203 of the Voting Rights Act says that  
if a jurisdiction has at least 5 percent, or 10,000 people who  
are of a language minority, and they have depressed literacy  
rates, and the Census so designates them as such, that county  
or local jurisdiction must provide ballots and registration  
materials in that language. 
    In Georgia, only one county so far has been designated as  
such, and that is Gwinnett County, which is one of our fastest  
growing, in terms of communities of color, counties in the  
State. 
    That is the more familiar provision of the Voting Rights  
Act. But there is a lesser--well, it is not lesser. There is a  
portion of the Voting Rights Act that is less familiar to  
folks, and that is Section 4(e). Section 4(e) says that United  
States citizens from Puerto Rico are entitled to a Spanish  
language ballot. That applies even if their jurisdiction was  
not under that 5 percent rule. 
    About a year--ago to this date, I testified in Hall County,  
which has a rapidly growing Latino population. I explained to  
the Board that they were unobligated under Section 4(e) to  
provide to Spanish language materials to U.S. citizens from  
Puerto Rico and the Board refused. This is the kind of barriers  
that we are dealing with in terms of fighting for the rights of  
language minority citizens. 
    Mr. Aguilar. Just to follow up. So outside of Gwinnett  
County, what types of language assistance? Is it zero? Do you  
have to petition? What remedies are available for individuals  
when it comes specific to language assistance outside of  
Gwinnett? 
    Mr. Young. Outside of Gwinnett, it is zero. So we are  
trying to find every way we can to get counties to voluntarily  
adopt language minority assistance, for example, invoking  
Section 4(e), which was unsuccessful in Hall County. But all  
the counties are also obligated under Section 2 of the Voting  
Rights Act to provide language assistance. 
    We can't--as we have all started to learn, we cannot count  
on the Census and the Commerce Department to equitably  
designate counties that must fall under Section 203. So we are  
trying to fight everywhere we can.
    Mr. Aguilar. Thank you, Mr. Young. 
    Ms. Hopkins, thank you so much for your testimony. 
    Can you talk to the panel a little bit about--just kind of  
the broader intimidation and voter suppression efforts and what  
that means in your community? 
    When your neighbors and friends also received those  
postcards, how does that make you feel about the process, and  
how does that make you feel about, you know, what we need to  
do? I appreciate more specifically your call to action on us to  
do more up here as well. 
    Ms. Hopkins. I think--what I witnessed, I--you know, this  
is just one form. It is not really one particular form. It  
comes in various manifestations. You have heard the testimony  
of the precinct closures, the--what we call the postcard trick.  
We see quite a few of what we call whack-a-mole, which, on  
Election Day, they will change the precincts, sending people to  
wrong precincts to vote. 
    It is a constant drive to meet those barriers that are put  
before us. As one who has done voter registration for years in  
the State, it actually--the apathy started to hit me after  
this. You know, after the last election, it was heartbreaking  
to see what happened in November. And a lot of it comes down to  
those voting machines, which is a big part of this. 
    We are now just finding out that these machines are  
systemically moving votes from black precincts. Not just any  
precinct, black precincts. So if black votes don't matter,  
obviously they do, because someone is going through quite a bit  
of work to make sure that they don't. 
    [Applause.] 
    Ms. Hopkins. What it does is that it wears one down. As Ms.  
Abrams, the other Stacey, spoke about earlier, you do get  
apathetic. It does work to psychologically depress the right to  
vote. 
    I think that for us in Georgia, for me in particular, and  
for my neighbors, it does not matter what barriers are put  
before us. It does not matter what obstacles we face. We will  
continue to rise up. We get tired and weary but when you think  
about the blood that has been on the ground for us to have this  
vote--and I say this quite a bit--black people, we have only  
had one win in this country. That was the Civil Rights Act and  
for me, it is a part of my DNA. I can no longer turn away from  
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that fight anywhere than I can turn away from my children. I  
will be here, old, tired, a little beaten up, but I will be  
here in that fight in any manifestation I can be. 
    Mr. Aguilar. Thank you for your answer. 
    Thank you, Madam Chairwoman. 
    Chairwoman Fudge. Thank you. 
    Let me just pause one second and introduce our colleague  
and friend and the icon I talked to about earlier.  
Representative John Lewis has joined us this morning. 
    [Applause.] 
    Chairwoman Fudge. Mr. Bishop, you are recognized for five  
minutes. 
    Mr. Bishop. Thank you very much. Let me thank all the  
panelists for your very informative and riveting testimony,  
especially Ms. Hopkins. I appreciate that very much. 
    Each of you has identified various items that have resulted  
in voter suppression. Could you help us, as we prepare to  
repair this process, provide, with respect to each of the  
impediments that you have encountered, a prescription for  
fixing it. 
    Ms. Hopkins, when it gets to you, would you talk about--you  
are in Fulton County, one of the most diverse counties in the  
State--about the precinct administration, the elections  
administration on the county level with regard to diversity and  
poll workers, and who was actually implementing these policies  
that affected you? 
    Mr. Young. Thank you. 
    Well, preclearance is the answer for all of them, because  
without preclearance, these local elections officials can just  
get away doing whatever they want under the radar, knowing that  
no one can monitor all 159 counties. 
    Specifically and briefly, for polling place closures,  
polling places need to be frozen in place, and no changes can  
be made unless the county has done a thorough and public study  
of its racially discriminatory effects of their polling place  
closures. They need to do it not two weeks in advance of their  
vote, but months in advance so that the entire public and the  
media can fully assess whether these closures are legitimate. 
    For early voting cutbacks, again, those must be frozen in  
place. We would argue all counties should have the same early  
voting hours. They should just have the same expanded early  
voting hours, evening and weekends. 
    As for the redistricting measures. Again, that is very hard  
to catch. I know there is now a bill that would allow State  
legislators to have veto power over any redistricting decision  
that is made at the local level but those decisions also have  
to be made public. The maps that are being proposed most be  
public and the algorithms that people are using to draw these  
maps, right now they are proprietary and trade secrets or  
whatnot, those have to be made public so the public fully  
understands how these computer algorithms are drawing these  
lines, how the politicians are manipulating the algorithms to  
benefit their own party, and for the public to fully understand  
it, so that people can be held accountable in the democratic  
process. 
    Ms. Daniels. Congressman Bishop, we need to treat the  
active voting as a fundamental right. It is easier to get a gun  
in Georgia than it is to register to vote. 
    It is important that we restore the Federal oversight that  
was lost with Section 5. And in the first challenge to the  
Voting Rights Act, in South Carolina v. Katzenbach, Attorney  
General Katzenbach said that we needed to have this type of  
oversight to ensure that we don't have to endure piecemeal  
litigation, which is what we are seeing now that we no longer  
have Section 5. 
    Instead of requiring jurisdictions like Georgia to submit  
voting changes to the Federal Government to determine whether-- 
to approve those changes, we are now seeing them just  
implemented and then trying to first get notice of those  
changes after they have been implemented. And then having  
organizations like the Advancement Project, the ACLU and  
others, to challenge them under Section 2 of the Voting Rights  
Act. 
    Section 2 is not enough. It is the piecemeal litigation  
that Katzenbach warned us about more than 50 years ago that  
needs--and we need restoration. 
    Again, finally, you know, and--and so we can avoid this  
piecemeal litigation. You asked this question. It can't be  
answered in two minutes. But certainly the most important thing  
is to restore the Federal oversight. 
    Mr. Albright. Just quickly, I would say, definitely  
restoring oversight is a start. As was said, investment in the  
process, right? Investment and access to the vote. You know,  
investment so that there can be more polling places, so that  
there could be better education. Changing some aspects of  
expanding in a sense of, you know, why aren't 18-year-olds  
automatically registered to vote? 
    So there are so many ways where, with greater investment,  
and investment in election protection, to take some of the  
burden off of the community groups that are currently doing it,  
but to actually invest in Department of Justice's ability to  
actually provide election protection, and to deal with some of  
the intimidation issues that aren't really fully captured by  
preclearance, right? None of the intimidation gets precleared. 
    So, there has got to be a framework to deal with that, and  
that requires investment in resources in order to provide  
oversight on the ground, particularly in counties that are so  
often in isolation where a lot of these activities take place,  
and then they grow like bacteria and spread throughout the rest  
of the State. 
    Chairwoman Fudge. Thank you very, very much. 
    Mr. Lewis. 
    Mr. Lewis. Good morning. You are a good-looking group. 
    Let me just take a moment to thank each one of my  
colleagues for being here, and thank you for being here in the  
heart of my Congressional district. Welcome. 
    I said on many occasions that the vote is the most powerful  
nonviolent instrument or tool that we have in a democratic  
society. We should make it easy and simple for everyone to be  
able to cast that vote. 
    Some of you know, many years ago there was a young guy from  
Georgia by the name of Jose Williams, and this young  
Congresswoman Terri Sewell, that in her district, her hometown,  
it was almost impossible for people of color to register to  
vote. Only 2.1 percent of blacks of voting age are registered  
to vote in 1965. 
    There was one county in Alabama, Lowndes County, between  
Selma and Montgomery, the county with more than 80 percent  
African Americans, there was not a single registered African  
American voter in the county. 
    We may not be having that problem today, but there are  
forces in our region trying to take us back to another time and  
another period. You are bearing witness that we must not go  
back. We must go forward and open the political process and let  
everybody come in. 
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    I think President Carter said on one occasion, ``Being able  
to register to vote should be as simple as getting a glass of  
water.'' 
    Let's make it happen. Let's make it happen. 
    Madam Chairwoman, thank you for your leadership and for  
your vision. I want to thank all my colleagues again. We have a  
fight on our hand, and we must win it. We cannot afford to lose  
it. 
    Thank you very much. 
    [Applause.] 
    Chairwoman Fudge. Thank you very, very much. 
    Mr. Johnson of Georgia. 
    Mr. Johnson. Thank you, Madam Chairwoman. I want to thank  
the witnesses for their appearance today and for their work  
protecting the rights of Americans to vote. 
    I have a unanimous consent request that the postcard that-- 
that a copy of the postcard, or the postcard, be included in  
the record of this proceeding. 
    Chairwoman Fudge. Yes, it has been a--request for a  
unanimous consent that your postcard be entered into the  
record. I am going to make it with you since I am on the  
Committee of jurisdiction. 
    Hearing no opposition, so ordered. 
    [The information follows:] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
     
    Mr. Johnson. Thank you, Madam Chairwoman. 
    I would note that 160,000 Georgians, approximately, over  
the last four years, received such requests to update their  
addresses when they had simply moved from one location to  
another in the same polling location, the same polling  
district. 
    The ACLU filed a lawsuit that would compel the Secretary of  
State to follow the law and update their voter registration  
files automatically. I want to thank Mr. Young, Attorney Young,  
for the work of the ACLU in bringing about that settlement. 
    What I would like to find out is whether or not there has  
been compiled a laundry list of each and every effort  
undertaken by the Secretary of State in his, at least four-year  
crusade and campaign, to win the governorship with respect to  
making it more difficult for people, mostly African Americans  
and other minorities, to vote. 
    Is there such a laundry list that has been compiled? If so,  
would you tell us each bullet point that reflects what took  
place? I want it for the record, though. 
    Mr. Young. I can't produce that laundry list on command  
right now. But I can tell you that over a dozen lawsuits were  
filed last November, including one brought by the ACLU  
challenging various actions by the secretary of state and State  
legislators that have passed discriminatory voting measures. 
    I know that Leader Abrams mentioned quite a few. There were  
absentee ballots that were rejected because signatures didn't  
match, which was a violation of procedural due process, as the  
Court found; there was exact match that disproportionately hurt  
people of color; there were absentee ballots illegally thrown  
out because they didn't have the right birth date or the birth  
date blank was not filled out. It is a confusing absentee  
ballot form. 
    We had a lot of last-minute litigation challenging polling  
places suddenly closing, or absentee ballots not even being  
processed. There were thousands of absentee ballots that were  
just sitting there because we didn't have enough election staff  
or oversight of the Secretary of State's office to make sure  
that those applications and ballots were processed within 24  
hours. 
    I personally know someone who was disenfranchised because  
his absentee ballot arrived too late in the mail, even though  
he applied for one a week in advance of Election Day. So we can  
help put together such a list, but those are just a few off the  
top of my head. 
    Mr. Johnson. If you would, submit it for the record for  
this proceeding. 
    Yes, ma'am. 
    Ms. Daniels. Congressman Johnson, may I also add, that it  
is not only what former Secretary of State Kemp did, but also  
what each and every jurisdiction within the State of Georgia  
did in regards to making--in regards to moving--closing polling  
places, moving polling places, redistricting, and other things  
that occurred after 2013 that would have been required--would  
have necessitated a Federal approval before they were  
implemented. 
    So a laundry list of just what Secretary Kemp--the changes  
that Secretary Kemp made would quell in comparison to what---- 
    Mr. Johnson. With respect to the local and State boards of  
elections did. 
    Ms. Daniels. Right. Absolutely. Every voting change. 
    So when I was in the Department of Justice, of course, we  
received every voting change prior to its implementation. And  
so, that would be a list of hundreds, if not thousands, or tens  
of thousands of changes. 
    Mr. Johnson. Last but not least, I would just note for the  
record that the 7th Congressional District race, which was won  
by the incumbent Republican, was lost by the Democrat by about  
400 votes. There were 1,500 or so absentee ballots that were  
not counted, that were discarded for various reasons. And I  
will just simply state that for the record. 
    And with that I will yield back. 
    Chairwoman Fudge. Thank you very much, Mr. Johnson. 
    Mr. Richmond, you are recognized for five minutes. 
    Mr. Richmond. Thank you, Madam Chairwoman. 
    Let me just quickly ask Mr. Young, if you could, your  
testimony has been entered into the record, but your exhibits  
have not. So if you could provide us with those exhibits,  
because they are actually the cases in evidence we will need  
when any future voting rights we know is passed. And that would  
be the redistricting fight in Sumter, Randolph County, the  
polling places, Fulton County, proper public notice; Irwin  
County, closing voting poles, and early voting cutbacks. So if  
you can get those, it would be very helpful. 
    To the panel, when you know of specific cases, and, Ms.  
Hopkins, let me just tell you, I am so in awe of your  
fortitude, your courage. You resemble not the struggle, but the  
strength and courage to overcome the obstacles. When we see  
you, we applaud you. We are very proud of you. 
    If you know anybody that didn't have the courage that you  
have, or who may have been beaten down too much to continue to  
fight, Mr. Albright, you would know, and, Ms. Daniels, you  
would know, if you know those people, if we can get their  
stories, it becomes very important for us to build a record as  
to why what we have now doesn't work. 
    I am from Louisiana. Fighting after the harm is done is too  
late. The other point, and Mr. Young, you may be able to  
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elaborate on this, but we keep talking about deliberate actions  
that I think we can prove. We also have to talk about willful  
ignorance and willful incompetence. 
    You know if you don't provide enough voting machines or you  
don't send in enough paper, if you don't know--if you don't do  
those things and do your job properly, you know what the effect  
will be, and that is creating another barrier for minorities to  
vote. 
    As we talk about the deliberate actions, which I think we  
are covering very well, we still talk about the effects when we  
can't prove it is intentional, but we can prove the effects of  
the incompetence, whether willful or not, is creating a  
barrier. 
    Mr. Young. That is right. I will just say two things in  
response to that. Number one, intentional discrimination is not  
easy to catch, as we all know. Even decades ago, courts have  
routinely said it is hard to catch. People are a lot more savvy  
now. 
    Even where there is not that specific racist intent, there  
is a--from my experience, there is a culture of indifference,  
and I will come short of saying incompetence, but indifference  
among many election officials that don't realize how precious  
is the right to vote. They treat it like it is another  
bureaucracy. 
    Anyone in this room who has dealt with government  
bureaucracy knows how frustrating it can be, no offense to the  
legislators. When they deal with the voting system, that is the  
same kind of attitude. It is up to, actually, both the  
Secretary of State and the county commissioners to take the  
right to vote seriously, and to provide adequate staffing and  
training so that people know that they are dealing with nuclear  
material. I mean, this is really precious. 
    So, I agree that there is a kind of persistent culture of  
indifference, even sometimes disdain, when people bring up the  
discriminatory impact that their actions may have. 
    Mr. Richmond. I guess with Ms. Daniels, anybody wants to  
comment, but also in the holding of Shelby, they talked about  
the fact that African American turnout had gone up  
significantly. That is not the standard. I mean, we also have  
better access to transportation. We have a whole bunch of  
things. But the standard is not that turnout has gone up; the  
standard should be that turnout is what it is supposed to be in  
terms of everybody who wants to vote can vote, not that we are  
doing better than we did in 1963. 
    So if you want to comment on that before my time runs out. 
    And with that answer, Madam Chairwoman, I will just yield  
back the balance of my time before she starts. 
    Ms. Daniels. Congressman Richmond, I also want to let you  
know, I am a daughter of the South. I am from Winnfield,  
Louisiana, by the way. 
    In regard to effects and the Shelby County decision, it is  
certainly important to note that the Supreme Court acknowledged  
that racism still exists in active voting. However, it did not  
consider it enough to continue the protections of the voting-- 
of Section 5 of the Voting Rights Act. 
    The Shelby County decision has been compared to Plessy v.  
Ferguson to having the same level of impact in that regard when  
talking about the effects that it has had, particularly on  
communities of color, in denying access, and certainly in  
making sure that there is a disparate impact. 
    We have seen in these cases throughout the South,  
particularly in Texas and North Carolina, in North Carolina  
where the Advancing Project was certainly working in that case  
where the court said that the State of North Carolina--that the  
legislators of North Carolina acted with precision, surgical  
precision, to essentially carve out African American  
communities and other communities of color to ensure that they  
diluted their right to vote. 
    The impact is vast. Unfortunately, the courts are not  
recognizing it. We don't need to prove intentional  
discrimination. We need to prove that these practices and  
procedures discriminate certainly against people of color. That  
is in using Section 2. 
    But the bar is so high, and it is so expensive. As Mr.  
Young has mentioned, the case that he was involved in lasted 5  
years. Section 2 cases last an average of three years, and cost  
more than $1 million, where, as compared to Section 5, where it  
is administrative, where the jurisdictions submitted the  
changes through the mail. 
    The Department of Justice then reviewed them and had 60  
days to do so. In a 60-day period, the change was either  
approved or denied as compared--and then implemented as  
compared to the process that we currently have, which needs to  
be fixed. 
    Chairwoman Fudge. Thank you very much. Thank you, Mr.  
Richmond. 
    Ms. Sewell is recognized for five minutes. 
    Ms. Sewell. Thank you, Madam Chairwoman. 
    I would like to introduce to the record this lovely  
prepared statement that my staff so eloquently prepared. I  
would just like to submit it for the record. 
    [The information follows:] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
     
     
    Ms. Sewell. This is very personal for me. It is personal  
because so many of us know that we stand on the shoulders of  
folks like Rep. John Lewis. It is not enough that we keep  
saying we are standing on the shoulders. We must do something  
about it. All of us have the ability and the wherewithal  
wherever we sit, be it a Member of Congress, be it in your  
capacity as lawyers or as activists or community, you are a  
citizen of this United States, and you have a right to vote.  
Your vote is your voice. So we have to use it. 
    So I am going to use my time to talk about the Supreme  
Court case and the challenge that was issued by the majority  
opinion that Chief Justice Roberts entered. 
    Chief Justice Roberts said, and I am just going to quote  
him, ``There is no denying that the conditions that originally  
justified these measures no longer characterize voting in the  
covered jurisdictions.'' 
    What he was saying is that we are picking on States like  
Alabama and Georgia and Louisiana. What is your retort, as  
experts in this field, as to why it is--because I get this all  
of the time. My colleagues do, too. Why are we having to pick  
on certain States? 
    If it were up to me, I would say in response to my  
Republican colleagues, we should be preclearing every change in  
voting rights in every State and political subdivision. The  
reality is that we would have to have a whole division called  
preclearance in order to do that, and we would not be making  
that investment. We should be making that investment. We can't.  
So we have to figure out ways to figure out the egregious  
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actors. 
    So I would love to know from our two lawyers here, what you  
think the response should be to Chief Justice Roberts? How  
would you help us, as lawmakers, having to come up with that  
formula, articulate that? 
    Mr. Young. I will have two quick responses. Number one, as  
we have seen in the testimony today, racism is absolutely not  
over in Georgia or in the South. And anyone who has eyes and  
ears will tell you that. As we have seen in the testimony  
today, we desperately need preclearance in the South. 
    But the second point, I completely agree with you,  
Congresswoman, that we need to have preclearance in other  
places as well, the North and the West and these other places  
that haven't had that acute visible history of racial  
discrimination. They think they can get away with it because  
they are not the South. 
    Before I came to Georgia, I litigated in early voting  
cutbacks in Ohio that were discriminatory where they surgically  
tried to target Souls to the Polls and eliminate Golden Week.  
That was after Shelby County. 
    Then I also litigated in Wisconin. Wisconsin was not under  
preclearance, and they passed a discriminatory voter ID law.  
That litigation is still pending to this day. 
    So absolutely we need to look at other States. 
    Ms. Sewell. Now, Ms. Daniels, the other thing that Chief  
Justice Roberts said, ``The question is whether the Act's  
extraordinarily measures, including its disparate treatment of  
the States, continue to satisfy constitutional requirements.'' 
    He wants to know whether or not we have the right to  
supersede the 10th Amendment, which gives States their powers  
that are not enumerated in the Constitution. 
    So can you help me articulate how we in Congress can come  
up with a formula that actually would do that, aside from the  
fact that we have a formula that would look back, not 1964,  
1968, and 1972, which he specifically said, we would look--25- 
year lookback, 1994 going forward.
    But surely, there are other things we need to articulate in  
that formula. 
    Ms. Daniels. Congress clearly has the authroity to, under  
the 14th and 15th Amendments, to address these issues. It could  
also do it under the Elections Clause, which it used for the  
passage of th NVRA. The Supreme Court certainly issued the  
challenge to Congress to act in saying that Congress could  
change the formula so that it would not be considered outdated  
and unconstitutional. 
    We do have contemporary examples of vote discrimination  
that I think--that it is important that Congress saw and used  
in the 2006 reauthorization, which was overwhelmingly---- 
    Ms. Sewell. Yes. But it is 15,000 pages--I am going to  
reclaim my time and close this out. 
    There are 15,000 pages that were submitted back in 2006  
when we overwhelmingly--Congress passed a 25-year  
authorization. 
    I just want to end by saying that all of us here today have  
the power of our own opinions, our own voices to help  
articulate. Do know that we plan on filing a bill to replace  
Section 4, and we need you all to use Twitter and every social  
media to get the stories, as Congressman Richmond said, about  
voter suppression that is alive and well. 
    We need a steady drumbeat as we prove to America that we  
can restore the Voting Rights Act of 1965. But we must do so  
now. Not later, but now. Standing on the shoulders of people  
like Rep. John Lewis is not enough. What are we doing about  
paying it forward for the next generation. 
    Thank you. 
    [Applause.] 
    Chairwoman Fudge. Thank you. Thank you all so much. 
    Mr. Young, I am from Ohio. I live in Cuyahoga County, where  
we have about a million and a half residents, and we have one  
early voting site. One. But they say it is fair because every  
other county only has one, those counties that have 500 people.  
Our county has over a million. 
    For those who would talk about States' rights, we do  
realize that there are some things that clearly are within the  
purview of the States. But I want to remind people that States'  
rights is why we had slavery as long as we did. So I think it  
is important that we recognize what States' rights really  
means. 
    I want to thank all the witnesses for your testimony. I  
want to thank my colleagues, our recording studio who has been  
live-streaming this as we speak, all of those who have made  
this happen, all the staff that does all of this. I just come  
and sit down and talk. They do the work, and I want to thank  
them for that, my colleagues. I want to thank the Carter  
Center. 
    I want to close by just saying these things: This is the  
democracy upon which all democracies are measured. And if we  
are falling short the way we are, we have to do something. We  
are talking about a democracy in Venezuela and we can't get  
people to vote in the United States. 
    [Applause.] 
    Chairwoman Fudge. There was a French historian by the name  
of Alexis de Tocqueville who, some 200-plus years ago, came to  
this country to determine why we are great. One of things he  
said was that this country is great because we have always had  
the ability to repair our faults. We need to repair our faults.  
But he also determined that America is great because Americans  
are good. 
    So it is time for good people to ensure that every American  
has the unfettered and unabridged right to vote in this  
country. It is time that people in Congress who sit with me  
have the courage to say to the President, or whoever else is  
trying to be an impediment, we are going to walk past you. We  
are going to make sure that all the people we represent know  
that we represent them, not just the ones we like, not just the  
ones who agree with us, but all Americans. 
    So we are going to be here. We are going to keep this fight  
going. If something like this is still happening in 2020, I am  
going to be a mad sister, I promise you. 
    [Applause.] 
    Chairwoman Fudge. Without objection, this Subcommittee  
stands adjourned. 
    [Whereupon, at 11:14 a.m., the Subcommittee was adjourned.] 
     
     
    [GRAPHIC(S) NOT AVAILABLE IN TIFF FORMAT] 
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DECLARATION UNDER PENALTY OF 


PERJURY PURSUANT TO 28 U.S.C. § 1746 


 


1. My name is Keli . I am over eighteen years of age and competent to 


testify to the matters contained herein.  


2. I am a resident of Houston County in Georgia and my residence address is 


, , Georgia . 


3. My polling location was at the Perry Courthouse, 1211 Washington Street, 


Perry, Georgia 31069.  


4.  I voted in person on Monday, October 12, 2020, the first day of early voting 


for the November 3, 2020 General Election. I arrived at my polling place at 


approximately 7:50 a.m.  The polls opened at 8:00 a.m. When I got there, the 


line wrapped around the three sides of the courthouse. 


5. I went to the polling place with my two sons, who were also eligible to vote. 


A picture of me and my two sons is attached as Exhibit A. 


6. We waited in line for almost seven hours. My sons complained about 


waiting so long and I had to encourage them to stay in line. I do not believe 


they would have stayed if I had not been there with them. However, I also 


believe they would have come back another day. 







7. We waited outside most of the time. There was no protection from the sun. 


There was no effort by poll workers to help make the wait more comfortable 


or to provide food to the people in line. People ended up sitting on the 


ground.  


8. One of my sons left the line to get us lunch. Thankfully, nobody objected to 


allowing him back in the line. However, the line had barely moved during 


the time that he was gone.  


9. The poll workers did not put in adequate protections to protect us from the 


coronavirus. Thankfully, most people voluntarily wore masks. People made 


efforts to stand apart from one another but I don’t think anyone stood six 


feet apart. I did not see poll workers sanitize the equipment.  


10.   One of my neighbors waited in line with me and my sons. He had to leave 


after waiting for three hours because he needed to go to work.  


11.   When I finally got to the courthouse, I was surprised to see that there were 


two lines to vote. There was a poll worker inside the courthouse helping the 


two lines merge together. Thankfully, this went smoothly. 


12.   Poll workers were allowing people 65 years old and older to go to the front 


of the line. I have no problem with this. However, I believe it would have 


been much more efficient to have one of the lines dedicated to those 65 and 


older.  







13.   There were only 10 ballot marking devices at my polling place. I do not 


believe this was a sufficient number of devices. 


14.   I missed an entire day of work to vote. I had to make up these hours by 


working more for three days.  


15.   Despite all of the difficulties voting, I am glad that I voted and will vote in 


the future. I believe it is important to vote so we can make sure that our 


voices are heard and ensure that people’s rights are protected. I am a 


decorated military veteran.   


16.   I give this Declaration freely, without coercion, and without any 


expectation of compensation of other reward. 


17.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


18.   I declare under the penalty of perjury that the foregoing is true and correct.  


 


______________ 


        KELI  


 


 


        _________________________ 


        DATE 


 







Exhibit A 
Picture of Keli  and Her Two Sons 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Karen . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


 GA. . 


3. I volunteered to be a poll watcher for the Democratic Party of Georgia for the 


November 3, 2020 election.  I was stationed at Oakcliff Elementary School, 


3151 Willow Oak Way, Doraville, GA. 30340.   I arrived at the polling 


station at 6am and checked in with the poll manager, Yvonne.   The poll 


station was set up and ready for voters by 7am.  There were two check in 


stations and 8 voting stations.    


4. I observed four instances where voters were told that they had voted during 


early voting.   I have the name of one of these voters - specifics below.  


5. The first instance took place between 8:30am and 9am.    I was located about 


7- 8 feet away from the check in desk -  close enough to hear conversations 


between voters and the poll workers. The voter was told that she had already 


voted;  I overheard that the system indicated that she had already voted in 


person.  The voter denied that she had voted early.   I do not remember if this 


voter had any issues with an absentee ballot (if she had one she surrendered 


or if this played into the issue).  The poll worker alerted the poll manager 
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who worked with the voter.  The poll manager called someone to get 


instruction as to what to do. After about an hour,  this voter was given a paper 


provisional ballot which she used to vote.  


6. The second occurrence was around 9:15am.  This voter was a first time voter 


and visibly unsure about the process.  The poll worker said that this voter had 


already voted in person during early voting (they referred to a red line in the 


system that indicated this status).   The poll workers seemed to be confused 


about how to proceed; the voter waited at least 45 minutes prior to being 


given a paper provisional ballot.  It took her some time - approximately 30 


minutes - to fill out the paper ballot.  This voter caught the attention of a 


woman from Voter Protection.  The Voter Protection representative was 


located outside of the polling center exit door - across the driveway from the 


location.  This woman (from Voter Protection)  brought the voter back to the 


poll workers to contest the paper provisional ballot.   The poll workers told 


both the voter and the woman working with her that they could not change 


her vote, since she had already submitted a provisional ballot - “we can’t take 


it out”.    The poll workers did not give any additional information about 


provisional ballot voting or how to fix the issue that resulted in the issue.   


With this case as with others I witnessed, the default solution offered by the 


“check in” poll workers for issues was for voters to cast a provisional ballot 







 


3 
 


versus working to resolve onsite.  Once the poll manager (or other more 


knowledgeable workers) were involved in issue resolution, they would work 


to correct the issue so that the voter did not have to vote via provisional 


ballot.  


7. The third voter came in around 10am.   I have the name of this voter because 


I reported this issue to the Democratic Party of Georgia - Mr. Minhajul Islam.  


Tedra Cannella and Siara Draper were my contacts for this voter issue.  Like 


the other voters, he was told that he had already voted, the system had “red 


lined” him.  The voter told the poll workers that he had an absentee ballot at 


home and would return.   This voter did come back with his absentee ballot 


and was able to vote using the manual process in the voting machine.  The 


voter was able to vote in this manner because the Election Supervisor was 


there when he returned.   This option was not offered to the other voters.   


Like the other voters, the resolution of this issue took quite a long time.  


8.  Since this was the third occurrence, I alerted the Democratic Party of 


Georgia about the issues I was seeing with multiple voters being told they 


had voted.   The communication back was that there were known issues and 


that I should tell the poll manager to call LaTasha Howard or Erica Hamilton 


with the DeKalb Board of elections for questions.  I let the poll manager 


know that there was an issue and that she should call for information.   She 
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did not take the numbers at first - “I am going to call my contact”-  but then 


did come back to me to get the information.   I cannot confirm that she called 


the numbers I gave her but she did make numerous phone calls throughout 


the day.  


9. The final voter that I observed with this issue came in around 11am.  By this 


time, it seemed that the poll workers had a better handle on taking care of the 


issue; it did still take time but the voter was able to vote in the usual manner 


after the poll workers called to confirm their status.    


10.  On several occasions,  I discussed with the poll workers that the absentee 


ballots did not have to be turned in but could be cancelled by signing an 


affidavit.   The poll workers seemed to be confused about this and I observed 


them saying to multiple people that the absentee ballot (if the system 


indicated one had been issued)  had to be turned back in. I did not see any 


voter who had been issued an absentee ballot,  being allowed to cast a vote 


without turning in an absentee ballot; they were told to go home and get the 


ballot (this occurred to about 10 voters); most did return with the ballot.   


Those who did turn in the absentee ballot were able to vote in the regular 


manner. In the morning this added quite a bit of time to the process but the 


wait improved by the afternoon.  
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11.   Overall,  there seemed to be a lack of training with the poll workers giving 


voters misinformation and issue resolution taking a long time.   The election 


supervisor came by the site several times throughout the day;  I observed her 


correcting the poll workers multiple times during these visits. Voters were 


very patient and I was impressed by how long they would wait to make sure 


they could vote.  I did not hear the poll workers instruct voters on steps to 


cure a provisional ballot.  I was not as near to the poll manager work area (I 


could not hear) so that may have been discussed there; I was told multiple 


times that I could not be in that area.   


12.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


13.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


14.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


   __ ___________ 
    Karen Zo n 
 


    ______________________ 
    DATE 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Therese . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Pickens County in Georgia, and my residence address is 


, Georgia . 


3. I was an assistant poll manager on November, 3, 2020 at Tate Elementary 


School at 5630 GA-53, Tate, Georgia 30177. The poll manager supplied the 


poll workers with one official list of write-in candidates and instructed us to 


post it to the wall adjacent to the voting booths. I was unaware of an official 


list even when I went to vote and never saw such a list. 


4. We had long lines in the morning –  about a one hour wait, and steady 


voting in the afternoon with less than a 30-minute wait. We had six voting 


machines, two poll pads, and seven cards initially and then eight cards about 


halfway through the day. The manager had kept the eighth card out as 


directed by the registrar. Because our lines were so long, the manager said 


we could use the eighth card. A bottle neck was created by only having two 


poll pads and by only having seven or eight cards.  


5. My major concern is that the registrar directed us to tell people who had 


moved to our precinct area that they had to leave and vote at their former 


precinct and complete a change of address form there. As I read the law, 
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they could have voted on a provisional ballot and also completed a change 


of address card at our location.  


6. One person said she probably could not vote because she had already waited 


an hour to vote with us and had to get to work. She was very upset. I 


encouraged her to go to the other precinct and tell the poll worker what 


happened and ask to go to the front of the line.  


7. Late in the day, we had a young man whom we told that he had to go to 


another county to vote. He said he would try, but he was not sure he could 


make it by 7:00pm. I heard other similar stories throughout the day, where 


voters said they would go to the other polling place.  


8. One man told me he had driven from Peachtree City up to us so he could 


vote. This is about an 83-mile drive. Apparently, he was told at the 


Peachtree City Precinct he had to come to us to vote.  


9. We also had an issue early in the day with the computer. It showed that three 


voters had already voted, but they insisted they had not. We had them vote 


using provisional ballots, but then the manager called the registrar. I 


understand that the registrar told her to spoil two of those ballots. I do not 


know whether they voted as supplemental voters, or not, and I do not know 


why all three ballots were not spoiled.  
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10. The other big issue was getting in touch with the registrar by phone. Every 


time we had an absentee ballot that needed to be cancelled, or an address 


issue, or a name issue, etc., we had to call the registrar. Once, I had to call 


more than 100 times before I could get through to the office. Several times, 


it took more than 50 times. Only a few times did I get through with less than 


10 tries. Several times I got through and then was disconnected because of 


poor cell phone connection. We had no landline to use and cell phone 


coverage is poor at our precinct location. Very frustrating for me and the 


voter. We should have been allowed to text the office. This would have been 


much quicker and more efficient and a record of the text would have been 


created. 


11. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


12. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


13. I declare under penalty of perjury that the foregoing is true and correct. 


 


   __________ 
THERESE   
 


   ___________________________ 
   DATE 
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Message 


From: 
Sent: 
To: 


VoterFraudEmailAlerts@sos.ga.gov [VoterFraudEmailAlerts@sos.ga.gov] 
11/8/2016 11:43:33 PM 
EMailStopVoterFraud [/o=SOS/ou=Exchange Administrative Group 


Subject: 
(FYDI BO HF 23SPDL T)/ cn=Recip ients/ en =fe6ed7 4 lb lac4 7beb601daf8709ce9b8-EM a ilStopVoterFra ud] 
Web E-Mail [Stop Voter Fraud] From charles  


Name: char l es  
Phone: 
Address: 
Ci ty:  
State: g 
Zip Code:  
county: Banks 
E-mail: 


Location of Violation: voting in  GA 


Description of Violation: only 1 machine working. line outside. had to leave to go to work and could 
not vote 


CONFIDENTIAL STATE-DEFENDANTS-  
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DECLARATION UNDER PENALTY OF PERJURY 


PURSUANT TO 28 U.S.C. § 1746 


 


1. My name is Matt Stevens. I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


  


3. I voted on the first day of early voting for the general election, October 12, at 


the South Fulton Government Center. I have early voted at this location 


before and had to wait between two and two and a half hours previously. 


4. I arrived on October 12 at 9:35 in the morning and five hours and 7 minutes 


later, at 2:42pm, I was able to cast my vote. 


5. I tweeted out my experience throughout the day, including photos when I 


arrived and when I left. My tweets caught the attention of Fair Fight Action 


and some news outlets. [Exhibit A]  


6. There was no protection from the elements at the Center. I brought a folding 


chair but unless someone wanted to sit on the curb there was nowhere to sit. 


Someone swept the line multiple times to take anyone who was handicapped, 


disabled, or elderly to the front of the line.  







 


 


7. I was coming from home since I work from home. I had just eaten before I 


arrived, and I did get thirsty, but I was not going to get out of line. 


8.  People were socially distanced as much as they could. They did that on their 


own. Some people did have masks. Poll workers did have masks on inside. 


They did not always have masks outside when they needed to speak loudly to 


a large group but they stood far away and were properly distanced.  


9.  There were about 300 to 400 people in front of me in line. I know that 


because when the piece of paper with your ballot prints and you take it to the 


machine that accepts the paper, the machine told me my vote was 397. 


10. I saw people leave the line. They said were going to another polling location 


that they thought would be quicker. People were on Facebook and Twitter 


with people in other parts of the county to check for shorter lines. 


11. Poll workers told us there was a glitch in Fulton County that day. They told 


us there were 14 machines in this location but not all were operational, not all 


were powered on. Poll workers didn’t get specific about the glitch but that it 


was something on their computer system and affecting more than one polling 


place. I looked it up later and found information about needing to restart the 


machines. 


12. There were three people checking people in, which was a little confusing to 


me. I recognized the people that worked there from the June primary. I didn’t 







 


 


understand why they were processing all these people in line through three 


poll workers for 14 machines. It created a bottleneck at check in. 


13. The long wait threw everything off that day. I planned to wait for a while 


and expected two hours. I didn’t think it would be that bad. I immediately 


needed to get food and drink after five hours of waiting and then I headed 


back home. I ended up working later into the evening since I was out there a 


good portion of the day.  


14. When I left there were about half the number of people that I saw when I 


first got there. People probably weren’t coming up behind me at as rapid a 


pace. 


15. South Fulton is a heavily African-American community with a strong and 


growing population. The Government Center has always been an early voting 


location in the years I’ve lived on this side of town. They needed more 


machines to handle the crowd. There was no drama, no arguing. The mood 


was good. But it was an unspoken thing that this wait time is voter 


suppression. 


16. I had heard obviously some of the horror stories from 2018. I didn’t 


experience it but I but heard about them. I knew how important this election 


is for personal and political reasons. Voting is something I knew I was going 







 


 


to get done. I heard about the slowdown of the mail system so to start to see it 


overtly at the federal level, I definitely needed to show up and wait it out. 


17. I was interviewed on camera for a piece on BBC World News on October 15 


about Georgia’s Long Early Voting Lines. I said, “The spirit of the people 


that were there, and of course with myself, they were very determined to 


vote. I think anybody that comes out to vote on the first day of early voting is 


that type of voter that is not going to be deterred easily by a long line or any 


other rain or inclement.” When asked to respond to discussions online about 


long wait periods being a form of voter suppression, I said, “I definitely 


believe it was voter suppression.” [Exhibit B] 


18. Further, I was interviewed by Mother Jones for an article published October 


23: “Knowing that history and the importance of this election, I wanted to get 


my early vote in,” Stevens said. “I think people are seeing what’s happening 


in Georgia,” he said, “and it’s encouraging them to check their registration, to 


get out there early.” The article continues, “Your vote is your voice,” he said, 


just after voting. “I learned that today.” [Exhibit C] 


19. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 







 


 


20.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


21.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      
    ______________________ 
    MATT STEVENS 


 
 
    ______________________ 
    DATE 


  







 


 


Exhibit A 


[October 12 Voting Day Twitter Thread] 


 


 


 


  







 


 


Exhibit B 


[Matt Stevens Discusses Georgia's Long Early Voting Lines on BBC World 


News. 10/15/2020)] 


 


https://youtu.be/Xew4BC9e D4 


 


 


 


 


 


 


 


 


 







 


 


Exhibit C 


[Mother Jones -- Voter Suppression Efforts Could Be Backfiring on 


Republicans: GOP efforts to make it harder to vote have motivated 


Democrats to cast ballots in record numbers. 10/23/2020] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 


GAINESVILLE DIVISION 
 
 


GEORGIA STATE CONFERENCE OF * 
THE NAACP, as an organization;   * 
ASIAN AMERICANS ADVANCING * 
JUSTICE-ATLANTA, INC., as an   * 
organization; and GEORGIA   * 
COALITION FOR THE PEOPLES  * CA No. 2:16CV219-WCO 
AGENDA, INC., as an organization, * 
       * 
  Plaintiffs,    * 
       * 
v.       * 
       * 
BRIAN KEMP, in his official capacity * 
as Secretary of State for the State of  * 
Georgia,      * 
       * 
  Defendants.    * 


 
 


STIPULATION OF DISMISSAL WITH PREJUDICE 
 


COME NOW the Parties in the above referenced litigation and hereby 


stipulate pursuant to the terms of a settlement agreement entered between them that 


the above-styled action be dismissed with prejudice, pursuant to FED. R. CIV. P. 


41(a)(1)(A), with the Defendants to bear their own costs and attorneys’ fees.     


 


 Respectfully submitted, this 28th day of March, 2017.  


Case 2:16-cv-00219-WCO   Document 60   Filed 03/28/17   Page 1 of 4
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FOR THE PLAINTIFFS:    FOR DEFENDANT: 
 
 
 
/s/ Julie Marie Houk    /s/ Cristina M. Correia   
Ezra David Rosenberg 
Julie Marie Houk     Christopher M. Carr 
John Michael Powers    Attorney General   
Lawyers’ Committee for Civil   Annette M. Cowart   
Rights Under Law     Deputy Attorney General 
1401 New York Avenue, NW Suite 400 
Washington, DC  20005    Russell D. Willard 
       Senior Assistant Attorney General 
 
       Cristina M. Correia 
/s/ Michelle Kanter Cohen   Assistant Attorney General 
Michelle Kanter Cohen    Georgia Department of Law 
Niyati Shah*     40 Capitol Square SW 
Sarah E. Brannon**    Atlanta, GA  30334 
Project Vote 
1420 K Street NW 
Suite 700      Attorneys for Defendant 
Washington, DC  20005 
*Admitted in New Jersey & New York.  Practice in DC limited to cases in federal court. 
**Authorized to practice only in Maryland.  Practice in DC limited to cases in federal court. 


 
 
 
 
/s/ J. Gerald Hebert   
J. Gerald Hebert 
Danielle M. Lang 
Campaign Legal Center 
1411 K Street NW 
Washington, DC  20005 
 
 
 


Case 2:16-cv-00219-WCO   Document 60   Filed 03/28/17   Page 2 of 4
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/s/ James W. Cobb    
James William Cobb 
Timothy Brandon Waddell 
Amy Michaelson Kelly 
Caplan Cobb LLP 
Suite 2750 
75 Fourteenth Street, NE 
Atlanta, GA  30309 
 
 
 
 
/s/ Vilia B. Hayes    
Vilia B. Hayes 
Gregory Farrell 
Hughes Hubbard & Reed LLP 
One Battery Park Plaza 
New York, NY  10004 
 
 
 
/s/ Aderson B. Francois   
Aderson B. Francois 
Georgetown Univ. Law Center 
600 New Jersey Avenue 
Washington, DC  20001 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on this day I caused a true and correct copy of the 


foregoing document to be filed with the clerk’s office by this Court’s CM/ECF 


system which will serve a true and correct copy of the same upon all counsel of 


record. 


 
This 28th day of March, 2017. 


 
   
 


/s/ James W. Cobb    
James W. Cobb 
Georgia Bar No. 420133 
jcobb@caplancobb.com 
CAPLAN COBB LLP 
75 Fourteenth Street NE 
Suite 2750 
Atlanta, GA 30309 
Tel: (404) 596-5600 
Fax: (404) 596-5604 
 
Attorney for Plaintiffs 
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April 20, 2021


‘This is proof’: Biden’s win reveals power of Black voters
apnews.com/article/election-2020-joe-biden-race-and-ethnicity-virus-outbreak-georgia-


7a843bbce00713cfde6c3fdbc2e31eb7


By KAT STAFFORD, AARON MORRISON and ANGELIKI KASTANISNovember 9, 2020
GMT


In this Nov. 3, 2020, photo, a man wearing a mask gathers with a group in support of Black
Voters Matter at the Graham Civic Center polling site in Graham, N.C. Even as votes are still
tallied, there's little dispute that Black voters were a driving national force pushing the former
vice president to the winner’s column. (AP Photo/Gerry Broome)


In this Nov. 3, 2020, photo, a man wearing a mask gathers with a group in support of Black
Voters Matter at the Graham Civic Center polling site in Graham, N.C. Even as votes are still
tallied, there's little dispute that Black voters were a driving national force pushing the former
vice president to the winner’s column. (AP Photo/Gerry Broome)


DETROIT (AP) — Power. Respect. Finally.


When Eric Sheffield first saw Joe Biden take the lead in the vote count in Georgia, the 52-
year-old Black man immediately thought about all the years he spent urging his Black friends
and family to vote and all the times he saw his preferred candidate lose.


“Over the years, a lot of Black people have said, ‘Well, my vote doesn’t matter,’” the real
estate development analyst in Atlanta said Friday. “This is proof that our vote does matter.”


Even as votes are still tallied, there’s little dispute that Black voters were a driving national
force pushing the former vice president to the winner’s column. By overwhelmingly backing
Biden and showing up in strong numbers, Black voters not only helped deliver familiar
battleground states to the Democrat, but they also created a new one in the longtime GOP
bastion of Georgia — potentially remaking presidential politics for years to come.


Activists pointed to the results as a repudiation of the racist rhetoric of President Donald
Trump and an endorsement of Biden’s choice of Kamala Harris, the first Black woman on a
major party presidential ticket, as his running mate. But they also credited their years of work
organizing voters and signaled they intended to seek a return on their investment.


“We saw this early — we believed in us,” said Maurice Mitchell, a Movement for Black Lives
strategist and national director of the Working Families Party — a progressive multiracial
grassroots effort. “We believed in the power of Black voters and Black organizers in our
movement.”



https://apnews.com/article/election-2020-joe-biden-race-and-ethnicity-virus-outbreak-georgia-7a843bbce00713cfde6c3fdbc2e31eb7
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Black voters made up 11% of the national electorate, and 9 in 10 of them supported Biden,
according to AP VoteCast, an expansive survey of more than 110,000 voters nationwide.
Both figures are about on par with 2016, when Democrat Hillary Clinton also overwhelmingly
won Black voters’ support but fell short of winning the White House, according to Pew
Research Center estimates.


But when compared to Clinton, Biden drew more voters in critical areas with large Black
populations. In Wayne County, Michigan, which includes Detroit, and in Milwaukee County,
Wisconsin, Biden added to his vote totals and his margins compared to Clinton, while
Trump’s votes failed to match the Democratic gains. The increase in the Democratic vote in
Milwaukee, about 28,000 votes, was more than the 20,000-vote lead Biden had in the state.


While votes are still being counted in Philadelphia, Biden had not surpassed Clinton’s 2016
total vote tally in the county. Still, he received at least 93% of the vote in the city’s wards
where more than 75% of the population is Black, according to an Associated Press analysis.


But perhaps the most striking evidence for the influence of Black voters was in Georgia,
where Biden’s slim edge could make him the first Democratic presidential candidate to win
the Republican stronghold in nearly three decades. The AP has not called that race.


So far, the Democrat has added 588,600 voters in Georgia compared to Clinton’s tally in
2016, while Trump saw an increase of only 366,900. Almost half of Biden’s gains came from
the four largest counties — Fulton, DeKalb, Gwinnett and Cobb — all in the Atlanta metro
area with large Black populations.


Biden acknowledged Black voters’ role during his victory speech Saturday night, noting the
“African American community stood up again for me.”


 
“You’ve always had my back, and I’ll have yours,” he said.


In 2008 and 2012, Black voters showed up in record numbers for Barack Obama, the
nation’s first Black president — setting a new high bar. But Black voter turnout dropped
significantly in key cities in 2016, prompting debate within the party about why and a feeling
among Black voters that they were being blamed for Trump’s victory.


But as Biden declared his candidacy and was competitive in the Democratic primary, it was
Black voters in states such as South Carolina, Virginia and Alabama who aligned with the
former vice president and helped him win the nomination.


The choice of Biden was a source of tension within the party — particularly among
progressive activists who were critical of his role in the passage of federal criminal justice
legislation in the 1990s that lengthened sentences for violent crimes, helped fill prisons and
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flooded Black communities with police officers. Others in the party were unhappy with his
positions on health care, climate change and economic policy.


Polling suggests those tensions did not hurt Biden in the end. Black Biden voters were much
more likely than other Biden voters — especially those who were white — to say they were
casting their ballots for the Democrat rather than against Trump, according to AP VoteCast.


For many Black women, Biden’s choice of Harris, who will be the first Black woman and the
first South Asian woman to hold the vice presidency, made their votes an extension of the
legacy of civil rights workers Fannie Lou Hamer and Shirley Chisholm.


“This literally is what our ancestors have fought and died for — the freedom, liberation and
survival that they knew they would never live to see, but they knew that it was so important
for generations to come,” said Alencia Johnson, a political strategist and Biden adviser.


Behind that sentiment was massive voter mobilization.


Black Voters Matter Fund targeted more than 15 states, sending a fleet of buses on road
trips across the nation. In Georgia alone, they reached more than 500,000 voters and sent
nearly 2 million text messages.


The effort was helped in that state by implementation of statewide automatic registration
when voters obtain or renew state IDs. Black voter registrations increased by 40% in both
Fulton and Gwinnett counties, according to the Georgia secretary of state. The increase in
the growing counties outpaced the 6% increase in the Black population over the same time
period.


Turnout may also have been boosted by new rules making it easier to vote during the
pandemic. After many Black voters experienced long lines during primary elections in
Georgia and Wisconsin, many were motivated to take advantage of mail-in and early voting
options, helping Biden’s campaign bank those votes early.


Fair Fight, the voting rights group founded by Stacey Abrams, launched widespread voter
education efforts and pushed back aggressively against GOP-led efforts to limit mail voting.
Abrams, a former candidate for Georgia governor, said she saw the election as a critical
moment to try to “mitigate harm” done under the Trump administration.


“It’s one of those few moments where we have this power to shape the future for ourselves,
to insist upon at least attention to our plight,” she said. “And to demand behavior that meets
this notion that we have as a nation that there should be justice for all.”


Organizers and activists are now pivoting to plans to hold Biden accountable for promises of
economic investment, tackling systemic racism, policing reforms and improved health care.
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The Rev. William Barber II, a civil rights leader, said he expects Black poverty — a rate of
18.8% worsened by the coronavirus pandemic — to be an immediate priority for a Biden
administration.


“We’ll be expecting follow-through,” said Barber, a leader of the Poor People’s Campaign.
“Biden needs to have a 50-day strategy, not a 100-day strategy, for addressing the issues.”


Swift action on Biden’s agenda, however, will be impossible without Democratic control of
the Senate. That could be determined by the outcome of two Georgia runoff elections on
Jan. 5.


Activists said they intended to keep up momentum and expected a flood of attention and
money, giving Black voters another chance to demonstrate their power.


“We are going to put everything we have into them, just as much, if not more, than the
presidential,” said Cliff Albright, co-founder of Black Voters Matter Fund. “The choice is clear
and we don’t have a choice to sit this one out, and we’re going to highlight the fierce urgency
of it.”


___


Morrison reported from New York; Kastanis reported from Los Angeles. Polling reporter
Hannah Fingerhut in Washington also contributed to this report.


___


Morrison and Stafford are members of AP’s Race and Ethnicity team. Follow them on
Twitter: https://www.twitter.com/aaronlmorrison and https://www.twitter.com/@kat__stafford


All contents © copyright 2021 The Associated Press. All rights reserved.
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·1· ·that long lines at polling places was one of the


·2· ·things that you got complaints about in connection


·3· ·with the 2018 election; correct?


·4· · · ·A.· ·In some places, yes.


·5· · · ·Q.· ·Had you received complaints in earlier


·6· ·elections about lines being too long?


·7· · · ·A.· ·I suspect in every election we've gotten


·8· ·some complaints about lines.· Often at the


·9· ·beginning of an election, you know, as people are


10· ·setting up, something will slow things down, and


11· ·that seems to be the heaviest time.· People are


12· ·trying to vote on the way to work.


13· · · · · · So you've got maybe a slow polling place


14· ·getting up and running and you've got extra people


15· ·there, so we get complaints about lines there.· But


16· ·historically, I would say line -- long lines have


17· ·not been a problem.


18· · · ·Q.· ·All right.· You're aware, are you not,


19· ·that long lines can cause voters not to vote?


20· · · ·A.· ·Yes.


21· · · ·Q.· ·The Secretary of State's office was aware


22· ·that voter turn-out was expected to be high for the


23· ·2018 election; correct?


24· · · ·A.· ·That's correct.


25· · · ·Q.· ·Did you discuss that with Secretary Kemp?
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Shari , I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is  


, , GA,  


3. I had to run errands on Friday, June 5, 2020 after I researched who I was 


voting for and where I could early vote. I paid my water bill at the City of 


Hapeville Water Department that is about 1 mile from where I live. I had 


taken a screen shot of the places I could vote early but I wasn’t sure which 


one was closest. I checked the Secretary of State’s website and found that I 


could vote at College Park Library, 3647 Main Street, College Park, GA 


30337 which was a little over 3 miles from where I was and took about 10 


minutes to get there. The parking wasn’t great because of the early voting 


crowds and Covid-19 testing, but I was able to find a spot to park. It wasn’t 


an official spot, but my compact car fit in it. 


4. I arrived at the library at 3:45 p.m. and there was a very long line that 


wrapped around several blocks. As I was waiting and talking with other 


voters, we estimated there were approximately 300 people in the line. 


Thankfully, I brought some water and snacks because as the hours wore on, I 


was hungry. We socially distanced on our own since there wasn’t anything 







marked. I was wearing a mask and almost everyone I saw was wearing a 


mask.  


5. After about 2 hours in line, I reached the first chair where I could sit down. 


There were so many people in line that there weren’t enough chairs to reach 


to the end of the line. At that point, two hours in, I was tired and I was glad I 


was able to sit along the rest of the way. The chairs were spaced out to 


socially distance. There were also 3 tents set up at different places along the 


line so you could have some shade or shelter from the rain. At one point, it 


started to rain a little, but thankfully, I brought an umbrella.  


6. The Black Lives Matters protesters walked by and ended up at College Park 


City Hall right next to us. They were chanting and singing and some 


protesters taught us the words so we could join in.  


7. The restrooms weren’t working at the library, so a sheriff’s department 


officer that was there opened City Hall for us and limited it to 3 people going 


to the restroom at the same time to socially distance. Everyone was respectful 


of people leaving and getting back in the same place in line. There were no 


issues at all among the voters. 


8. Around 5:00 p.m., a brother and sister delivered Little Caesar’s pizza and 


water to voters in the long line. I had my snacks so I declined so other voters 


could eat that had been there longer than me. Thankfully, later around 7:30 







p.m., a person from Marco’s Pizza delivered pizza and water. I ate some 


pizza then because I was hungry.  


9. I am 36 years old and I never had to wait in such a long line to vote before. I 


was determined to stay because I knew that if I left and tried to vote on 


Election Day, June 9th,  that would make the lines one person longer and 


someone not as committed to voting as me, might leave. I wanted to make it 


easier for the people deciding to vote at the last minute. Many of the people 


standing in line with me said the same thing. There was a father with two 


toddlers about 15 people in front of me. He stayed the entire time. It wasn’t 


great to be in line for 7 hours, but I was committed to staying there and 


voting.  


10.  It was getting late and a volunteer from inside came out to say they would be 


cutting off the line at 7:00 p.m. and the people in line could vote.  


11.  My sister texted me at 7:56 p.m. and I told her I had been in line since 3:45 


p.m. and was still waiting to vote. See Exhibit B. 


12.  Later, close to 10:00 p.m., the volunteer came out and asked if people could 


bring their chairs with them to the door in order to help them collect them. I 


was tired by then and had my umbrella, jacket and bag but I brought my chair 


with me to the entrance of the library.  







13.  When I finally got to the door at approximately 10:15 p.m., they took 5 


people’s ID at one time. They called you in by name with the other 4 people. 


There were chairs and the floor was marked and they were socially distanced 


from one another. The poll workers all wore masks and gloves. 


14.  Also, you could get Covid-19 testing at the place right next to where you 


voted. Some voters had someone hold their place in line and got tested while 


they were waiting. I had just gotten tested at CVS since I’m starting a new 


job so I didn’t get a test. 


15.  They called us in to the very small room as voting machines opened up. I 


think they had about 12 machines. I brought my own gloves and sanitizer so I 


was prepared. I didn’t see anyone cleaning the voting machines, but mine 


appeared clean. There was a hand sanitizer station in the room. 


16.  After voting, I told an older lady working, sitting about 10 feet from where I 


was, “Thank you for staying so long.” She looked me in the eye, pulled down 


her mask and said, “No, thank you for staying in line so long to vote.” It was 


a really heartfelt moment and I was glad I stayed for seven hours. 


17.  When I got to my car after voting. I took a picture of my “I’m a Georgia 


Voter” sticker and texted it to my friends saying, “Exactly 7 hours later!!” 


See Exhibit C. 







18.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


19.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


20.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the 13th day of  June,  2020. 


      


       __________ 
       Signature 
       Shari 


  







Exhibit A 
Photo while waiting in line 


 


 


 


 


 


 


 


  







Exhibit B 
Text to sister 


 


 







Exhibit C 
Text to friends 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Aria . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Clayton County in Georgia and my residence address is 


, Georgia, . 


3. I’m African American, so for me the history of not being able to vote and 


people fighting for the right vote makes me feel a sense of responsibility to 


make sure my voice is heard. My parents made sure that we always paid 


attention to politics. I’ve watched election results come since I’ve been a 


child.  It’s been a point of pride for me to be able to participate in elections 


since I turned 18.  


4. When I was 18, I registered in Florida because that’s where I went to college.  


I voted in every midterm and presidential election, and most run-offs and 


mayoral elections. I registered to vote in Georgia in 2015. I moved to Los 


Angeles, California, in July 2019 to get an MBA.  I’m still registered in 


Clayton County because my family is there and I didn’t want to uproot just 


for a two-year program. When I was in Georgia, I made a point to vote in 


person, and typically I’d do early voting.  


5. I never voted absentee before this year.  I just don’t trust the absentee ballot 


process knowing the history of voter suppression.  I’ve heard stories about 
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voter suppression historically. And in today’s time, and as a Black woman, I 


don’t necessarily trust the system even though I think it’s important to engage 


with it. 


6.  I’ve never had a problem voting in Georgia until the June 9, 2020, primary. I 


applied for my absentee ballot via the My Voter Page and received the ballot 


in a timely manner. Apparently, the way I tried to mail the ballot was wrong, 


and the United States Postal Service returned it to me because they said it 


wasn’t deliverable. I didn’t go above and beyond to figure out what happened 


then. 


7. I applied online on the My Voter Page for my absentee ballot for the 


November 3, 2020, general election on August 31, 2020. The My Voter Page 


said my absentee ballot was issued on September 18 [Exhibit A], but the 


Ballot Trax website said it was mailed on September 24, 2020 [Exhibit B]. I 


still hadn’t gotten it by October 20, 2020. Ballot Trax had a number for the 


Clayton County Elections and Registrations Office that I called and left a 


message on October 20, 2020, but they never called back. Then I found a 


number for the Secretary of State’s office liaison for Clayton County and 


called and left a message on October 21, 2020, and never heard back. I just 


assumed the USPS would deliver it, and I kept hoping and hoping. I thought I 


would overnight mail my ballot if I got it. 
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8. Given my previous experience of my ballot getting sent back, I didn’t want to 


take any chances. So many things can go wrong with absentee ballots. It 


wasn’t sitting right with me that I couldn’t participate, especially knowing it 


was not something I did that prevented me from being able to participate. I 


started to wonder if I should go in person, but I was trying to avoid it as much 


as possible. I was in class on Thursday, October 29, 2020, when my professor 


asked if everyone had voted. When I said my ballot was lost, some of my 


classmates said, “Oh no, you have to go back to Georgia.” That was the 


added push that I needed to fly back. One of my classmates was willing to 


send some money to fly me out, but my plane ticket didn’t end up being that 


expensive. I was definitely worried about Covid-19 on that flight, but it was a 


risk I was willing to take. I did have to miss class to vote, but I sent an email 


to my professor and he was completely understanding and very happy I made 


the decision to fly back.  


9. I flew into Atlanta, Georgia, the night of Monday, November 2, 2020. I woke 


up and got to my polling place, Calloway Elementary, an hour before the 


polls opened on November 3, 2020. It wasn’t a long line. Once the polling 


location was open, it only took 20 minutes to vote. At first, I was a little 


nervous that they would see my absentee ballot had been issued, and the poll 


worker checking me in didn’t know about the affidavit I needed to sign. 
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Thankfully my little sister had sent me information on the affidavit, so I knew 


that was what I had to do. I told the poll worker, “Hey, I flew in from LA to 


do this.” She found the affidavit form, then they were having trouble finding 


the code to override the system and I was getting increasingly nervous they’d 


force me to do a provisional ballot. I didn’t want that because I don’t really 


trust the system. I flew all the way out here, and I want to vote on a machine. 


They figured it out, and I got to vote.  It made me feel a lot better being able 


to actually be there and see my vote counted. 


10.  The whole experience made me frustrated. The thought of not being able to 


vote in this election just because of something completely out of my control 


bothered me. My parents are proud that I took such a bold step and that 


means a lot to me. Regardless of the outcome, I just know I played a part in 


the election by voting, and as frustrated as I am, I’m really proud I took the 


chance.  


11.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


12.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


13.   I declare under penalty of perjury that the foregoing is true and correct. 







 


5 
 


      


    
  _____________ _______________ 
    n 
 


 
   


 __________________________________ 
    DATE 
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Exhibit A 
MVP Status 
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Exhibit B 
Ballot Trax Status 
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Georgia Senate Republicans Pass Bill To End No-Excuse
Absentee Voting


npr.org/2021/03/08/974985725/georgia-senate-republicans-pass-bill-to-end-no-excuse-absentee-voting


Politics


March 8, 20216:07 PM ET


Stephen Fowler


Demonstrators who oppose voting bills that, among other things, would end no-excuse
absentee voting, wear chains while holding a sit-in inside the Georgia Capitol in Atlanta on
Monday. Megan Varner/Getty Images


Republicans in the Georgia Senate have narrowly approved an omnibus voting bill that
would end no-excuse absentee voting 16 years after Republicans first enacted it.


The legislation, SB 241, would make a number of sweeping changes to Georgia's election
code, most notably cracking down on who is eligible to vote by mail.



https://www.npr.org/2021/03/08/974985725/georgia-senate-republicans-pass-bill-to-end-no-excuse-absentee-voting
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Instead of allowing anyone to request an absentee ballot, the bill would limit it to people who
are over 65, are physically disabled, are required to be outside their voting precinct during
the three-week in-person early voting period and Election Day, have a religious holiday that
falls on Election Day, work in elections or qualify as a military or overseas absentee voter.


Despite the Senate passage Monday, some of the state's top Republicans have indicated
they oppose curbing mail-in voting.


One of those Republicans, Lt. Gov. Geoff Duncan, is opposed to removing no-excuse
absentee voting and some other measures proposed by fellow Republicans and opted not to
preside over the debate. Three vulnerable Republican senators from swing districts — John
Albers, Kay Kirkpatrick and Brian Strickland — were the only ones who did not co-sponsor
the bill and opted to be excused from the vote. Republican Sen. Chuck Hufstetler was
excused from the vote as well.


Republican Senate Majority Leader Mike Dugan sponsored the bill and misleadingly said his
proposal would not limit mail-in voting options for Georgians — estimating that more than 2.7
million of 7.7 million registered Georgians would still be eligible to vote that way.


"This is not preventing anyone from voting by mail-in absentee," he said. "All this is doing is
laying the groundwork for relieving the stresses as we continue to see moving forward."


Some Republicans, including Secretary of State Brad Raffensperger, say they support
cutting back on vote by mail to help county elections officials who were overwhelmed in the
2020 cycle by record turnout, an unprecedented number of absentee ballots and in-person
voting constraints because of the coronavirus pandemic.


However, Gov. Brian Kemp, Georgia House Speaker David Ralston and Duncan — all
Republicans — have indicated they do not support curbing mail-in voting.


Debate for the bill stretched nearly three and a half hours Monday, with Democrats blasting
the GOP-backed measure as modern-day voter suppression after Democrats flipped the
state's presidential contest and both of its U.S. Senate seats.


Democratic Sen. Jen Jordan has emerged as one of the fiercest critics of Republican-backed
voting changes, speaking out on the floor against the lack of transparency involved in the 32-
page measure, including discrepancies in the bill that Republicans said would be fixed down
the road.


"That's sloppy, y'all," she said. "Especially when you're talking about a bill that's going to
impact people's lives, that's going to impact the fundamental right to vote. ... Actually, it's
pretty shameful."


Sen. Sheikh Rahman, another Democrat, said Republicans should focus less on laws
restricting voting and more on talking to voters about their policies.



https://www.augustachronicle.com/story/news/politics/elections/2021/01/07/georgia-house-speaker-david-ralston-wary-no-excuse-absentee-voting-georgia/6585723002/
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"Why not try to reach out all the voters in Georgia, like people that look like me?" he said.
"Georgia is changing. Georgia's already changed. ... If you reach out to folks like me, that
looks like me, talks like me, you might be able to hold on to power."


The House has passed its own 66-page omnibus bill that would add additional ID
requirements for absentee ballots, strip some power from the secretary of state's office and
standardize early voting hours, making most counties add additional days and hours but limit
larger, more diverse and Democratic-leaning counties.


Voting rights groups and Democrats point to election data that show weekend voting,
Sundays in particular, is disproportionately used by Black voters — especially Black
churches that hold "souls to the polls" events.


A number of elections-related bills are still slated to be discussed in the Senate on Monday,
including a proposal that would end Georgia's automatic voter registration provision, which is
responsible for capturing more than two-thirds of Georgia's 7.7 million registered voters.



https://www.npr.org/2021/03/01/972631655/georgia-house-passes-elections-bill-that-would-limit-absentee-and-early-voting
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The TruTh AbouT VoTer FrAud


I. Introduction


Allegations of election-related fraud make for enticing press.  Many Americans remember vivid stories of 
voting improprieties in Chicagoland, or the suspiciously sudden appearance of LBJ’s alphabetized ballot box 
in Texas, or Governor Earl Long’s quip: “When I die, I want to be buried in Louisiana, so I can stay active 
in politics.”  Voter fraud, in particular, has the feel of a bank heist caper: roundly condemned but technically 
fascinating, and sufficiently lurid to grab and hold headlines.


Perhaps because these stories are dramatic, voter fraud makes a popular scapegoat.  In the aftermath of a close 
election, losing candidates are often quick to blame voter fraud for the results.  Legislators cite voter fraud as 
justification for various new restrictions on the exercise of the franchise.  And pundits trot out the same few 
anecdotes time and again as proof that a wave of fraud is imminent.  


Allegations of widespread voter fraud, however, often prove greatly exaggerated.  It is easy to grab headlines 
with a lurid claim (“Tens of thousands may be voting illegally!”); the follow-up — when any exists — is not 
usually deemed newsworthy.  Yet on closer examination, many of the claims of voter fraud amount to a great 
deal of smoke without much fire.  The allegations simply do not pan out. 


These inflated claims are not harmless.  Crying “wolf” when the allegations are unsubstantiated distracts at-
tention from real problems that need real solutions.  If we can move beyond the fixation on voter fraud, we 
will be able to focus on the real changes our elections need, from universal registration all the way down to 
sufficient parking at the poll site.


Moreover, these claims of voter fraud are frequently used to justify policies that do not solve the alleged 
wrongs, but that could well disenfranchise legitimate voters.  Overly restrictive identification requirements 
for voters at the polls — which address a sort of voter fraud more rare than death by lightning — is only the 
most prominent example.


The Brennan Center for Justice at NYU School of Law carefully examines allegations of fraud to get at the 
truth behind the claims.  The Brennan Center has analyzed purported fraud cited by state and federal courts; 
multipartisan and bipartisan federal commissions; political party entities; state and local election officials; 
and authors, journalists, and bloggers.  Usually, only a tiny portion of the claimed illegality is substantiated 
— and most of the remainder is either nothing more than speculation or has been conclusively debunked.


This paper seeks to distill our findings: the truth about voter fraud.  It first offers a straightforward definition 
to avoid the common trap of discussing election irregularities that involve neither voters nor fraud as if they 
showed voter fraud.  It then discusses different alternative reasons more credible than voter fraud to explain 
many of the recurring allegations.  The paper then analyzes, scenario by scenario, some of the more common 
types of alleged voter fraud and their more likely causes and policy solutions.  Finally, the paper presents 
individual case studies of notorious instances of alleged voter fraud, and finds those allegations to be grossly 
inflated.  For more information, analysis, and opinion about voter fraud, by the Brennan Center and others, 
please see www.truthaboutfraud.org. 
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II.  What Is Voter Fr aud?


“Voter fraud” is fraud by voters.  


More precisely, “voter fraud” occurs when individuals cast ballots despite knowing that they are ineligible to 
vote, in an attempt to defraud the election system.1


This sounds straightforward.  And yet, voter fraud is often conflated, intentionally or unintentionally, with 
other forms of election misconduct or irregularities.  


There are many such problems that are improperly lumped under the umbrella of “voter fraud.”  Some result 
from technological glitches, whether sinister or benign: for example, voting machines may record inaccu-
rate tallies due to fraud, user error, or technical malfunction.2  Some result from honest mistakes by elec-


tion officials or voters: for 
example, a person with a 
conviction may honestly 
believe herself eligible to 
vote when the conviction 
renders her temporarily 
ineligible,3 or an election 
official may believe that 
certain identification 
documents are required 


to vote when no such requirement exists.4  And some irregularities involve fraud or intentional misconduct 
perpetrated by actors other than individual voters: for example, flyers may spread misinformation about the 
proper locations or procedures for voting; thugs may be dispatched to intimidate voters at the polls; missing 
ballot boxes may mysteriously reappear.  These are all problems with the election administration system … 
but they are not “voter fraud.”


Conflating these concerns is not merely a semantic issue.  First, the rhetorical sloppiness fosters the misper-
ception that fraud by voters is prevalent.  That is, when every problem with an election is attributed to “voter 
fraud,” it appears that fraud by voters is much more common than is actually the case.  


This, in turn, promotes inappropriate policy.  By inflating the perceived prevalence of fraud by voters, policy-
makers find it easier to justify restrictions on those voters that are not warranted by the real facts.


Moreover, mislabeling problems as “voter fraud” distracts attention from the real election issues that need 
to be resolved.  It draws attention away from problems best addressed, for example, by resource allocation 
or poll worker education or implementation of longstanding statutory mandates, and instead improperly 
focuses on the voter as the source of the problem. 


It is more likely that an individual will 


be struck by lightning than that he will 


impersonate another voter at the polls.
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III.  The research Landscape 


It is easy to find opinion pieces and legislative statements claiming that voter fraud is a substantial concern.  
But aside from a trickle of news stories of low-grade fraud in a few isolated elections, there are surprisingly 
few sources recounting specific incidents of alleged voter fraud.  


The most notorious such sources are documents prepared by the American Center for Voting Rights 
(“ACVR”), a controversial organization established in early 2005 and apparently defunct just over two years 
later.5  The ACVR produced two reports — one compiling allegations of fraud in Ohio in 2004, and another 
compiling allegations of fraud in 2004 nationwide.6  The ACVR has also repeated these and other allegations 
in amicus briefs filed in litigation related to voter identification provisions.7


Former Wall Street Journal editorial board member and weekly columnist John Fund has also recounted 
several specific allegations of voter fraud in his 2004 book Stealing Elections;8 two other books by academ-
ics, Dirty Little Secrets and Deliver the Vote, address allegations of fraud from a historical perspective.9  Hans 
von Spakovsky, a commissioner on the Federal Election Commission and a former Counsel to the Assistant 
Attorney General for Civil Rights in the Department of Justice, has similarly recounted allegations of voter 
fraud in several policy papers and presentations.10


Finally, there are a few newspaper articles that seem repeatedly cited in discussions of voter fraud — for 
example, a 2000 article in the Atlanta Journal-Constitution and a 2004 article in the New York Daily News.11  
These articles review attempts to match voter rolls to other large lists in an effort to find allegedly ineligible 
voters; the limitations of such studies are discussed later in this paper.  


Similarly, there are surprisingly few sources of information specifically analyzing the allegations of alleged 
voter fraud to determine the extent to which they show reliable evidence of fraud.  In two studies, both focus-
ing more heavily on the political and legal context of voter fraud allegations, Professor Lorraine Minnite has 
reviewed several incidents.12  Professor Spencer Overton, a former commissioner on the 2005 Commission 
on Federal Election Reform, has also reviewed several incidents of alleged fraud in his book Stealing Democ-
racy.13  After careful analysis, both authors find the claims largely overblown.


Among its other work on the subject,14 the Brennan Center for Justice has developed a methodology for re-
viewing allegations of voter fraud,15 and continues to collect analyses of noted allegations at www.truthabout-
fraud.org. This paper distills the results of that work, compiling for the first time the recurring methodological 
flaws that continue to spawn allegations of widespread voter fraud where it does not exist.
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IV.  Voter Fr aud And The Press For Photo Id


The most common example of the harm wrought by imprecise and inflated claims of “voter fraud” is the 
call for in-person photo identification requirements.  Such photo ID laws are effective only in preventing 
individuals from impersonating other voters at the polls — an occurrence more rare than getting struck by 
lightning.16  


By throwing all sorts of election anomalies under the “voter fraud” umbrella, however, advocates for such 
laws artificially inflate the apparent need for these restrictions and undermine the urgency of other reforms.  


Moreover, as with all restrictions on voters, photo identification requirements have a predictable detrimental 
impact on eligible citizens.  Such laws are only potentially worthwhile if they clearly prevent more problems 
than they create.  If policymakers distinguished real voter fraud from the more common election irregulari-


ties erroneously labeled 
as voter fraud, it would 
become apparent that the 
limited benefits of laws 
like photo ID require  
ments are simply not 
worth the cost.  


Royal Masset, the for-
mer political director for 
the Republican Party of 


Texas, concisely tied all of these strands together in a 2007 Houston Chronicle article concerning a highly 
controversial battle over photo identification legislation in Texas.  Masset connected the inflated furor over 
voter fraud to photo identification laws and their expected impact on legitimate voters:


 Among Republicans it is an “article of religious faith that voter fraud is causing us to lose elections,” 
Masset said. He doesn’t agree with that, but does believe that requiring photo IDs could cause 
enough of a dropoff in legitimate Democratic voting to add 3 percent to the Republican vote.17 


This remarkably candid observation underscores why it is so critical to get the facts straight on voter fraud.  
The voter fraud phantom drives policy that disenfranchises actual legitimate voters, without a corresponding 
actual benefit.  Virtuous public policy should stand on more reliable supports.


The voter fraud phantom drives policy 


that disenfranchises actual legitimate 


voters, without a corresponding actual 


benefit.
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V.  The TruTh AbouT VoTer Fr Aud
 
There have been a handful of substantiated cases of individual ineligible voters attempting to defraud the 
election system.  But by any measure, voter fraud is extraordinarily rare.


In part, this is because fraud by individual voters is a singularly foolish and ineffective way to attempt to 
win an election.  Each act of voter fraud in connection with a federal election risks five years in prison and 
a $10,000 fine, in addition to any state penalties.18  In return, it yields at most one incremental vote.  That 
single extra vote is simply not worth the price.


Instead, much evidence that purports to reveal voter fraud can be traced to causes far more logical than fraud 
by voters.  Below, this paper reviews the more common ways in which more benign errors or inconsistencies 
may be mistaken for voter fraud.


Clerical or Typographical Errors


In the course of millions of recorded votes and voters, it is virtually certain that there will be clerical errors.  
Often, what appears to be voter fraud—a person attempting to vote under a false name, for example — can 
be traced back to a typo.


Errors in the poll books.  In a jurisdiction of any significant size, it is unfortunately easy to make an entry in 
the poll book next to the wrong voter’s name.  For example, despite having died in 1997, Alan J. Mandel was 
alleged to have voted in 1998; upon further investigation, Alan J. Mandell (two “l”s), who was very much 
alive and voting at the time, explained that local election workers simply checked the wrong name off of the 
list.19  The same problem may occur when information from a poll book is entered incorrectly into a county’s 
computer system, as in Milwaukee in 2004.20  Or voters — legitimate voters — may make a mistake: a 1994 
investigation of fraud allegations in California, for example, revealed that voters accidentally signed the poll 
books on the wrong lines, next to the names of deceased voters.21 


Errors in registration records.  Simple typos may also infect voter records, changing a name or an identifying 
number or an address in a way that interferes with attempts to validate the voter’s information against some 
other source.  For example, in Washington State in 2006, Marina Petrienko tried to register to vote for the 
first time, but a county official mis-typed the year of her birth, entering “1976” into the database, instead 
of the year on her form: “1975.”22  First-time Illinois voters Mike and Sung Kim “had been mistakenly reg-
istered with Kim as their first names” in 2004.23  And in Milwaukee, Victor Moy was listed on the rolls as 
living at 8183 W. Thurston Avenue, but actually resides at number 8153.24  Because such typos may prevent 
registrations from being externally validated by information in other sources, officials and observers may 
believe that registrations are fraudulent when they are, in reality, entirely legitimate.
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Bad “Matching”


The most common source of superficial claims of voter fraud, and the most common source of error, prob-
ably involves matching voter rolls against each other or against some other source to find alleged double 
voters, dead voters, or otherwise ineligible voters.  


Errors in the underlying data.  Some such matches fail to account for errors or default entries in the underlying 
data. In New Jersey in 2005, for example, examiners alleged fraud by individuals on the voter rolls in two dif-
ferent places whose first and last names and birthdates matched, including a woman named Mary Johnson.25 
Closer examination, however, showed that some of the matching birthdates in question were January 1, 1880, 
which was simply a system default for missing information.26  In reality, the examiners had found only two 
different women named “Mary Johnson,” with no relevant birthdate information at all.  


Partial matches.  Other matches neglect middle names or suffixes: in the same New Jersey procedure de-
scribed above, for example, James A. Smith and James G. Smith were presumed to be the same person, as 
were J. T. Kearns and J. T. Kearns, Jr.27  Similarly, in New Hampshire, 22 pairs of people who shared the same 
first and last names were flagged for possible double-voting; in fact, all of the flagged voters had different 
middle names.28  And in one of the more infamous examples of inappropriate matching, a vendor preparing 
a set of voters to be purged in Florida in 2000 found “matches” in the first name if the first four letters were 
the same on two different lists, and “matches” in the last name if 80% of the letters were the same.29  The 
final set of voters to be purged, of course, contained the names of many individuals whose records had been 
falsely matched.30


The “birthdate” problem.  Even given an exact match, however, two entries with the same name and birthdate 
may not represent the same individual.  Statistics students are often surprised to discover that in a group of 
23 people, it is more likely than not that two will share the same month and day of birth; in a group of 180, 
two will probably share the same birthdate. In any group of significant size, statistics teaches that there will 
be many with the same first and last names — and it is likely that at least two such voters will be born on the 
same day.31  It should not therefore be surprising, for example, that “Kathleen Sullivan” was most likely listed 
twice on the rolls of 2004 New Jersey voters not because one woman drove the length of the state to cast a 
second ballot, but because two women named Kathleen Sullivan happen to share the same birthdate.32







9


Jumping to Conclusions


Those searching for fraud — politicians, pundits, and even occasionally prosecutors — sometimes jump to 
unwarranted conclusions with a limited amount of information.  The “birthdate problem” above  — mistak-
ing two different people with the same name and birthdate — is one example.  But there are many other 
circumstances in which observers draw illicit conclusions from data that in fact have a benign explanation.


Dual registration.  Registering twice — or mistakenly leaving an old registration on the rolls  — is not mean-
ingful evidence of an intent to commit fraud by voting twice.  There is no requirement that citizens inform 
their local election officials before they move, and with approximately 14% of Americans moving each year,33 
it is not surprising to find that many voters are registered under multiple addresses — but vote only once.  
In New Hampshire in 2004, for example, local officials found 67 individuals on the rolls in both Dover and 
Durham; each of the 67 had moved from one town to the other, and each voted only once.34


It may seem significantly 
more suspicious to regis-
ter twice on the same day  
— but even then, two 
registrations do not nec-
essarily yield two votes.  
In 2004, for example, 
federal prosecutors charged Wisconsinite Cynthia Alicea with double-voting. Wisconsin allows residents to 
register on Election Day, which Alicea did. Poll workers found an error on the form, and asked Alicea to fill 
out another, which she also did — but the first form was never discarded.  Although Alicea completed two 
registration forms, following poll worker instructions, she voted only once.  Her innocence was eventually 
proven, but not before prosecutors forced the 23-year-old through an unwarranted trial.35


Death records.  Voting from the grave offers salacious headlines, and investigators often attempt to match 
death records to voter rolls in an attempt to produce purported evidence of fraud.  Yet in addition to the 
problems with inaccurate matching identified above, a simple match of death records to voter rolls may 
conceal citizens who voted before dying, in quite ordinary fashion.  In Maryland in 1995, for example, an 
exhaustive investigation revealed that of 89 alleged deceased voters, none were actually dead at the time the 
ballot was cast.  The federal agent in charge of the investigation said that the nearest they came was when 
they “found one person who had voted then died a week after the election.”36  Similarly, in New Hampshire, 
postcards were sent to the addresses of citizens who voted in the 2004 general election; one card was returned 
as undeliverable because the voter died after Election Day, but before the postcard arrived at her home.37


Criminal records.  Reports of votes by persons with convictions have often fed claims of voter fraud.  Yet with-
out more information, such reports may be deceptive.  Many, if not most, convictions are misdemeanors, 
which in most states do not affect the defendant’s voting rights.  Wallace McDonald, for example, was purged 
from the Florida voter rolls in 2000 because of a conviction. Yet Mr. McDonald’s crime was not a felony, for 
which many Floridians forfeit voting rights forever — but merely a misdemeanor, which should not affect 
voting rights at all.  Indeed, Mr. McDonald had been convicted only of falling asleep on a bench.38  Similarly, 
in Washington’s 2004 gubernatorial election, hundreds of citizens were alleged to have voted illegally because 
of convictions that were actually juvenile dispositions — which do not disqualify voters.39


Fraud by individual voters is a singularly 


foolish way to attempt to win an election.
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Other claims of fraud rely solely on the fact that someone was convicted but never look to see whether the 
accused person had his voting rights restored.  Even in Florida, where, until 2007, most persons with felony 
convictions lost their voting rights permanently, not every person convicted of a felony was ineligible to vote.  
Reverend Willie Dixon, 70, was purged from the Florida voter rolls in 2000 because of a felony conviction 
— but Reverend Dixon had already been pardoned for his crime and his voting rights had been restored.40  In 
most other states, persons with convictions regain the franchise after release from either incarceration, proba-
tion, or parole.  Allegations of fraud that rely on a past criminal conviction but fail to investigate whether 
voting rights were restored will likely prove unfounded.


Returned mail.  Voter “caging” is a tactic involving a mass mailing to registered voters to sniff out mailings 
that are returned undelivered; these undelivered mailings are then used to compile a list of voters allegedly 
enrolled under invalid addresses.  But for many reasons, undelivered mail need not be an indication that a 
person registered at the given address is not entitled to vote there.41  A voter may be away from home for 
work, like a Louisiana Congresswoman challenged because she received her mail in Washington;42 or for 
military service, like an Ohio servicewoman challenged because she received her mail where she was sta-
tioned, in North Carolina;43 or for an extended vacation, like an Oregon woman rendered inactive because 
she was out of the country for a few months.44  A voter may live with others but be unlisted on the mailbox.  


Or, like Ohio resident Raven Shaffer, he may receive mail at a post office box or other mail service, and not at 
his registered residence.45  Moreover, some mail is simply not delivered, through no fault of the voter: in the 
1990 census, for example, The New York Times reported that “[a]lthough at least 4.8 million [census] forms 
were found to be undeliverable by the Postal Service, 1.8 million of those were later delivered by hand.”46 


And recent reports found that government records used by Chicago postal workers to deliver mail contained 
more than 84,000 errors.47 


Mail sent to a listed registration address may also be returned as undeliverable because the voter has moved 
— even though the citizen remains wholly eligible to vote without re-registration.  Each state has different 
rules determining when a voter who has moved must inform election officials of her new address.  At a mini-
mum, however, federal law provides that if a voter has moved within the same area covered by a given polling 
place — if, for example, a voter moves from one apartment to another within the same apartment complex, 
as a 2000 Oregon voter did48 — she may legitimately vote at that polling place even if she has not yet noti-
fied a registrar of her move.49  Similarly, a voter who has moved within the same registrar’s jurisdiction and 
Congressional district may return to vote at her former polling place without re-registering.50  Especially in 
urban areas where there is high mobility within a particular neighborhood, undeliverable mail may simply 
reflect the recent move of a voter who remains fully eligible to vote.  


Unusual addresses.  In most states, voters must register at a residential address; those looking for fraud may 
therefore flag addresses zoned for business use as an indication of fraudulent activity.  Broad zoning restric-
tions, however, do not account for many less traditional — but legitimate — residences.  Barbara Taylor was 
among hundreds of Washington voters challenged in 2005 for this reason.  While it is true that the address 
on her registration was the address of a public storage facility, Taylor explained that she is “a manager for 
the company and has lived in an apartment on the site for 12 years.”51  In other cases, transient or homeless 
individuals have registered — as they are legally entitled to do — at shelters or government buildings.52
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Records compiled for a different purpose.  In St. Louis in 2000, officials compared the voter rolls to city property re-
cords and alleged that some voters fraudulently registered from vacant lots.53  The property records, however, were 
originally compiled for a purpose other than individual identification; an address with multiple plots of land was 
apparently deemed entirely “vacant” if only one of the plots had no building.  Further investigation by local re-
porters revealed that the supposedly vacant lots where voters were registered in fact contained valid residences.54  


Voter Mistakes


Even after accounting for the false conclusions above, investigations reveal that ineligible voters do some-
times cast votes.  It is important, however, to distinguish those cases in which voters know they are ineligible 
but vote anyway — real voter fraud — from cases in which ineligible voters mistakenly believe themselves to 
be eligible.  Both scenarios are unquestionably of concern.  But it is likely to be more productive to address 
mistakes with remedies different from those often proposed for fraud.  


Of the relatively small number of ineligible voters who mistakenly cast ballots, most are citizens rendered 
ineligible by criminal conviction.  The laws concerning eligibility vary from state to state and can be confus-
ing: different voters are disenfranchised for different convictions for different lengths of time.55  Moreover, the 
process of restoring a citizen’s right to vote varies as well, from automatic restoration upon release from prison 
in states like Pennsylvania, Indiana, Ohio, Illinois, and Michigan,56 to the excruciatingly burdensome applica-
tion process in Kentucky — which requires all would-be voters to submit a written application accompanied 
by three character references, an essay explaining why they should be eligible to vote, and a filing fee.57   


These rules are not merely difficult for voters to navigate: election officials with special training in the rules 
and regulations governing eligibility routinely get the law wrong.  A 2004 survey, for example, found that 
43% of New Jersey’s county election offices did not follow state law in restoring citizens’ right to vote.58  In 
New York, a much-publicized 2003 survey found that more than half of the local election officials did not 
follow state law; when the survey was repeated just two years later, 38% of the local boards of elections still 
got the law wrong.59


It is difficult to expect disenfranchised voters to navigate the election laws successfully when so many election 
officials with expertise do not.  Indeed, in Milwaukee, one voter asked to present identification at the polls 
showed his Department of Corrections ID card, with “OFFENDER” printed in bold letters across the face 
— but he was not informed by any poll worker that he might be ineligible to cast a ballot.60   Such cases show 
confusion … but not voter fraud.







12


VI. Types of “Voter Fr aud”
 
Allegations of “voter fraud” seem to fall into one of several recurring categories.  Some would represent actual 
fraud if the allegations proved true,  though the allegations are often unsupported.  Some would not actually 
represent fraud even if they were true.  This paper reviews some of the more common assertions of “fraud” 
below, to substitute more careful analysis for overeager and salacious headlines.


Allegations of Double Voting


Allegations of double voting are among the most common assertions of voter fraud.  Consider one set of 
agitated headlines: “More Double Voting Tied to ’04 Election,”61 “Double Voting Being Investigated,”62 
“Double Voting Fear Rises,”63 “Hundreds Might Have Double-Voted,”64 “Exposed: Scandal of Double Vot-
ers.”65 Most of these reports are hypothetical — hundreds “might” have double voted — and further research 
shows reason to question the conclusion that widespread double voting occurred.  Other reports appear more 
certain but are actually more incorrect.


There are a handful of known cases in which admissions, poll book entries, absentee ballots, provisional 
ballot stubs, or other documentation indicate that one individual has actually voted twice.66 These cases 
are extremely rare — not because such documentation is hard to come by (many states require that such 
documents be retained), but because actual double voting is itself extremely rare.  Moreover, the scarcity is 
expected, given the severity of the penalty (criminal prosecution), and the meager nature of the payoff (one 
incremental vote).


Instead, it is far more 
common to see allega-
tions of epidemic double 
voting that are unfound-
ed.  Such claims are usu-
ally premised on match-
ing lists of voters from 
one place to another; 
upon closer inspection, 
the match process shows 
error.  Sometimes the 
interpretation is flawed: 


two list entries under the same name — even the same name and birthdate — indicate different individuals, 
as with two Kathleen Sullivans confused for each other in New Jersey in 2004.67  The opportunity for error 
increases with the size of the attempted match: when allegations of fraud in 2000 were based on a nationwide 
attempt to match names and birthdates, it is not surprising that 3,273 alleged double voters were found 
— and not surprising that many, like those attributed to Martha Alexander, the chair of the North Carolina 
legislature’s panel on election laws, were based on flawed assumptions that two people with the same name 
and birthdate were the same individual.68  Moreover, sometimes the lists themselves are flawed: because of the 
occasional clerical error by overworked and undertrained election workers, an individual is marked as voting 
when she did not in fact cast a ballot, as Missouri investigators discovered in 2004.69


Alicea voted only once, but based on two 


registration forms, prosecutors took her 


to trial. She eventually won her case but, 


because of the ordeal, “she’s inclined not 


to vote ever again”.
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Sometimes, merely following a poll worker’s accurate instructions can land legitimate voters in unwarranted 
hot water.  In 2004, for example, federal prosecutors were especially attuned to claims of voter fraud, and fixed 
the weight of the federal government on 23-year-old Cynthia Alicea.  Alicea, an eligible resident of Wisconsin, 
registered on Election Day, as permitted under Wisconsin law.  Poll workers found an error on the form, and 
asked Alicea to fill out another, which she also did.  The poll workers, however, never discarded the first form.  
Alicea voted only once, but based on the two registration forms, prosecutors took the young woman to trial.  
Though she eventually won her case, because of the ordeal, “she’s inclined not to vote ever again.”70


Exaggerated or unfounded allegations of fraud through double voting include the following:


•	 In Missouri in 2000 and 2002, hundreds of voters were alleged to have voted twice, either within 
the state or once in Kansas and once in Missouri.  The same analysis acknowledged that the 
“computer files contain many errors that show people voting who did not actually vote.”71  Of 18 
Kansas City cases that reporters followed up, 13 were affirmatively shown to result from clerical 
errors.72  We are aware of public sources substantiating only four cases (amounting to six votes 
within the state), yielding an overall documented fraud rate of 0.0003%.73


•	 In New Hampshire in 2004, citizens were alleged to have voted twice.  In fact, on further inves-
tigation, many of the voters who were allegedly listed multiple times on the rolls actually repre-
sented different people with identical names; others were listed with multiple registrations, but 
voted only once.  We are not aware of any public materials substantiating the claims of double 
voting.74


•	 In New Jersey in 2004, 4,397 voters were alleged to have voted twice within the state, and 6,572 
voters were alleged to have voted once in New Jersey and once elsewhere.75  Many of these alleged 
double votes were actually flawed matches of names and/or birthdates on voter rolls.76  Only 
eight cases were actually documented through signatures on poll books; at least five signatures 
appear to match.77  Even if all eight proved to reveal fraud, however, that would amount to an 
overall double voting rate of 0.0002%.78


•	 In New York in 2002 and 2004, between 400 and 1,000 voters were alleged to have voted once 
in New York and once in Florida.  These allegations were also prompted by a flawed attempt to 
match names and birthdates.79  We are aware of public sources substantiating only two cases, 
yielding an overall documented fraud rate of 0.000009%.80


•	 In Wisconsin in 2004, dozens of voters were alleged to have voted twice.  After further investiga-
tion, the vast majority were affirmatively cleared, with some attributed to clerical errors and con-
fusion caused by flawed attempts to match names and birthdates.  There were 14 alleged reports 
of voters casting ballots both absentee and in person; at least 12 were caught, and the absentee 
ballot was not counted.  There were no substantiated reports of any intentional double voting of 
which we are aware.81
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Allegations of Dead Voters


Allegations of “dead voters” are also popular, not least for the entertaining pop culture references to be found 
in the headlines: “Among Voters in New Jersey, G.O.P. Sees Dead People,”82 for example, or “Dead Man Vot-
ing.”83 After further investigation, however, these allegedly dead voters often turn up perfectly healthy.


There are a handful of known cases in which documentation shows that votes have been cast in the names of 
voters who have died before the vote was submitted.84 


It is far more common, however, to see unfounded allegations of epidemic voting from beyond the grave, 
with a chuckle and a reference to Gov. Earl Long’s quip (“When I die — if I die — I want to be buried in 
Louisiana, so I can stay active in politics.”) or Rep. Charlie Rangel’s update (same idea, but takes place in 
Chicago).85 


Here, too, flawed matches of lists from one place (death records) to another (voter rolls) are often responsible 
for misinformation.  Sometimes the interpretation is flawed: two list entries under the same name indicate 
different individuals.86 Sometimes the lists themselves are flawed: as Hilde Stafford discovered in 2006, indi-
viduals who are in fact quite spry are occasionally listed as deceased on the Social Security Administration’s 
master files.87 And sometimes, because of clerical error by election workers or voters or both, an individual 
is marked as voting when she did not in fact cast a ballot, or is marked as voting under the wrong person’s 
name.  For example, despite having died in 1997, Alan J. Mandel was alleged to have voted in 1998.  On 
further investigation, Alan J. Mandell (two “l”s), who was very much alive and voting at the time, explained 
that local election workers simply checked the wrong name off of the list.88  Indeed, a 2007 investigation of 
about 100 “dead voters” in Missouri revealed that every single purported case was properly attributed either 
to a matching error, a problem in the underlying data, or a clerical error by elections officials or voters.89


In other circumstances, the match is accurate but reveals nothing illegal about the vote: the voter has died, 
yes, but after casting her ballot.  In Maryland in 1995, for example, an exhaustive investigation revealed that 
of 89 alleged deceased voters, none were actually dead at the time the ballot was cast.  The federal agent in 
charge of the investigation said that the nearest they came was when they “found one person who had voted 
then died a week after the election.”90


Exaggerated or unfounded allegations of fraud by dead voters include the following:


•	 In Georgia in 2000, 5,412 votes were alleged to have been cast by deceased voters over the past 20 
years.91  The allegations were premised on a flawed match of voter rolls to death lists.  A follow-up 
report clarified that only one instance had been substantiated, and this single instance was later 
found to have been an error: the example above, in which Alan J. Mandel was confused with Alan 
J. Mandell.92  No other evidence of fraudulent votes was reported.


•	 In Michigan in 2005, 132 votes were alleged to have been cast by deceased voters.93  The allega-
tions were premised on a flawed match of voter rolls to death lists.  A follow-up investigation 
by the Secretary of State revealed that these alleged dead voters were actually absentee ballots 
mailed to voters who died before Election Day; 97 of these ballots were never voted, and 27 
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were voted before the voter passed away.94  Even if the remaining eight cases all revealed sub-
stantiated fraud, that would amount to a rate of at most 0.0027%.95


•	 In New Jersey in 2004, 4,755 deceased voters were alleged to have cast a ballot.  The allegations 
were premised on a flawed match of voter rolls to death lists.  No follow-up investigation publicly 
documented any substantiated cases of fraud of which we are aware, and there were no reports 
that any of these allegedly deceased voters voted in 2005.96


•	 In New York in 2002 and 2004, 2,600 deceased voters were alleged to have cast a ballot, again 
based on a match of voter rolls to death lists.  Journalists following up on seven cases found cleri-
cal errors and mistakes but no fraud, and no other evidence of fraud was reported.97


Allegations of Fraudulent Addresses


Those claiming voter fraud also point to allegations that voters have been registered at fraudulent ad-
dresses such as vacant lots, storage units, or government buildings.  As with the allegations above, there 
are a few cases in which charges that votes have been improperly cast from illegitimate addresses have been 
substantiated.98


More often, however, the allegations are either unsupported or further investigation reveals that the allegedly 
flawed addresses turn out to be legitimate. 


These sorts of claims are often based on postcards that are returned undelivered or undeliverable — but the 
postcards are an unreliable indicator.  Typos during the registration process, like the one listing Victor Moy 
at 8183 W. Thurston Avenue in Milwaukee instead of 8153,99 may cause mail to be misdirected.  Or, like the 
post office box used by Raven Shaffer in Ohio, individuals may receive mail at an address different from the 
legal residence they list as their registration address.100 


Other unsupported claims are based on attempts to screen registration addresses against lists of vacant lots, 
or against zoning regulations to find locations dedicated to non-residential use. Here, too, typos may cause 
legitimate addresses to be flagged as suspicious.101 Or the underlying lists may be flawed: in Missouri in 2000, 
lots that were supposedly vacant actually held houses.102 Sometimes the lists are simply overly broad, and 
capture voters who list less traditional — but entirely legitimate — residences.  Barbara Taylor, for example, 
was among hundreds of Washington voters challenged in 2005 for this reason.  While it is true that the 
address on her registration was the address of a public storage facility, Taylor — a manager for the storage 
company — “has lived in an apartment on the site for 12 years.”103  Though her address appeared superficially 
questionable, her address was in fact entirely legitimate.


Finally, a variant of the above claims concern allegations that large numbers of votes are all tied to one ad-
dress. There is, however, nothing inherently suspect about multiple votes from one address if multiple eligible 
voters live there, whether the address is a college dormitory or nursing home or any other group housing ar-
rangement.  In New Hampshire, for example, a citizen apparently became concerned because 88 individuals 
had registered with residences on property owned by Daniel Webster College; on further investigation, the 88 
registrations were revealed to be from students at the college — and unsurprisingly, entirely legitimate.104
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Exaggerated or unfounded allegations of fraud by voters with invalid addresses include the following:


•	 In Missouri in 2000, 79 voters were registered from addresses alleged to be vacant lots, but 
further investigation found that properties classified as vacant in fact contained legitimate resi-
dences, and that at least one of the voters was apparently the victim of a typographical error.105  
We are aware of no public reports substantiating claims that any votes were cast by individuals 
fraudulently registered at invalid addresses.


•	 In New Hampshire in 2004, based on undelivered postcards sent after the election, citizens were 
alleged to have voted from invalid addresses.  Many actually lived at the addresses claimed, but re-
ceived their mail elsewhere.  Others moved after the election but before the postcards arrived.  We 
are aware of only two substantiated cases (including one domestic violence victim, who voted 
from an old address in order to avoid disclosing her current domicile), with two more under in-
vestigation.  Even if all four revealed fraud, that would amount to an overall rate of 0.0006%.106


•	 In Wisconsin in 2004, after an attempt to match voters’ addresses to a postal service list, 1,242 
votes in Milwaukee were alleged to be fraudulent; many of these allegations were later traced to 
data entry errors or to legitimate residences that were presumed to be business addresses.107  5,800 
additional Election Day registrants were sent undeliverable postcards, but many of these postcards 
were returned because the voters legitimately moved after the election.108  We are aware of no 
substantiated reports of any votes cast by individuals fraudulently registered at invalid addresses.


Allegations of Voter Fraud by Persons with Felony Convictions


Many close elections have also featured allegations that waves of ineligible people with felony convictions have 
deliberately overtaken the voting system.  There are, however, only a handful of known cases in which people 
rendered ineligible by convictions cast ballots despite knowing that they were not permitted to do so.109  


More frequently — though still quite rare — individuals who are ineligible because of convictions have re-
portedly registered or voted without realizing that they were ineligible.  In Washington in 2004, for example, 
there were reports of voting by ineligible persons with convictions, in substantial part because of significant 
confusion about the circumstances under which civil rights were taken away or restored.110 At the time, 
citizens convicted of a felony were disenfranchised both while in prison and after they had returned to the 
community on parole or probation.  In order to regain the right to vote, these citizens had to complete their 
sentence — including repayment of all restitution, fees, and fines.111 Confusion abounded. Many citizens 
with convictions thought they could vote again once they were released from probation.112 Some individuals 
rendered ineligible by conviction were allegedly told by corrections officers that they could vote; other proba-
tioners were apparently mailed ballots they thought they could (indeed, should) cast.113 At least one county 
elections office provided mistaken information on its website.114  


Similar confusion was not confined to Washington.  A 2004 survey in New Jersey, for example, found that 
43% of election offices got the law wrong; the error rate by election officials in New York was 38%.115  When 
more than a third of trained election officials do not know the rules, it is not hard to imagine that persons 
with convictions are also poorly informed.  Moreover, given the ease with which poll book entries can be 
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double-checked against lists of convictions to find ineligible voters, it seems unlikely that ineligible citizens 
would take the substantial risk of a return to prison for just one incremental vote.  On the rare occasions 
when citizens rendered ineligible by conviction do vote, it is far more sensible to believe that they do so by 
mistake than that they do so with intent to deceive.  


The few examples above concern actual votes — intentional or unintentional — cast by people who are in-
eligible because of a conviction.  More common are allegations of such activity that prove unfounded.  Such 
reports are often based on comparisons of voter rolls with lists of people who have been convicted.  Yet these 
“matches” are subject to the same errors mentioned repeatedly above: typos, clerical errors, individuals who 
superficially appear to be the same person but are actually different.  The notorious 2000 purge of purported 
felons in Florida is a good example: a system that found roughly similar names and birthdates on voter rolls 
and conviction records ended up disqualifying thousands of voters who were perfectly eligible to vote, but 
who were deemed ineligible by the “match.”116 For example, because of the inaccurate matching protocol, 
eligible citizen Matt Frost was prevented from voting because state officials incorrectly linked him with a 
similar alias of ineligible voter Shawn Chadwick.117


Even when the matching system is not to blame, allegations of ineligible voting may be inflated.  As with at 
least some names on the 2000 Florida purge list, convictions may be mislabeled as disenfranchising felonies 
when in fact a voter has been convicted only of a misdemeanor.118  As in Washington in 2004, citizens may 
be accused of ineligible voting due to juvenile dispositions — which do not affect their voting rights.119 Or 
as with at least seven cases in Waukesha, Wisconsin, in 2004, accusations may fail to account for voters who 
are convicted after casting a legitimate vote.120


Moreover, even when the individual in question has actually been convicted of an offense that renders him 
ineligible, few such voters are ineligible to vote indefinitely.  Some, like Reverend Willie Dixon of Florida, 
have been pardoned, and their voting rights restored.121 Other convictions may be overturned on appeal.  
Still others, depending on the state, regain the franchise automatically or upon petition, after release from 
incarceration, probation, or parole.  Allegations of fraud that look to convictions without accounting for the 
restoration of voting rights often miss the mark.122


Exaggerated or unfounded allegations of fraud by persons rendered ineligible by conviction include the 
following:


•	 In Florida in 2000, a large-scale purge became justifiably notorious for its inaccurate, even 
haphazard, discarding of the rights of eligible citizens.  Despite recognizing the flawed nature 
of the purge lists, however, reporters used similar lists to claim that 5,643 ineligible persons 
with convictions actually voted in 2000.  These reports used slightly more rigorous match cri-
teria than were used to create the purge lists, but still acknowledged that the underlying data 
included eligible citizens with misdemeanors, citizens with convictions after their valid vote, 
and convicted persons with names and birthdates that matched eligible citizen voters.  It is true 
that some votes were cast by ineligible citizens, some of whom were told by election officials 
that they were eligible.  We are not aware of any reports of citizens voting despite knowing that 
they were ineligible.123
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•	 In Wisconsin in 2004, after an attempt to match voters to Department of Corrections records, 376 
people with allegedly disenfranchising convictions were said to have voted.  A follow-up investiga-
tion revealed that several were found to be convicted only after they voted;124 one was convicted of 
a misdemeanor,125 and in another case, a woman’s vote was improperly recorded in her ineligible 
husband’s place.126 Still another presented an identification card boldly labeled “OFFENDER,” 
but was not told that he might be ineligible.127  We are aware of sources documenting seven cases 
in which the voter knowingly voted while ineligible, yielding a fraud rate of 0.0002%.128 


•	 In Washington in 2004, evidence submitted in vigorously prosecuted election contest proceed-
ings showed 1,401 votes by individuals rendered ineligible due to convictions. Some of these vot-
ers were apparently misinformed by official county election information or corrections officers; 
most were apparently sent ballots in the mail by the state.  We are not aware of any reports that 
any of these individuals voted knowing that they were ineligible.129  


Allegations of Voter Fraud by Noncitizens


We are not aware of any documented cases in which individual noncitizens have either intentionally reg-
istered to vote or voted while knowing that they were ineligible. Given that the penalty (not only criminal 
prosecution, but deportation)130 is so severe, and the payoff (one incremental vote) is so minimal for any 
individual voter, it makes sense that extremely few noncitizens would attempt to vote, knowing that doing 
so is illegal.


Although there are a few recorded examples in which noncitizens have apparently registered or voted, inves-
tigators have concluded that they were likely not aware that doing so was improper.  In one highly publicized 
case, for example, noncitizens were given voter registration forms by a group helping them through the natu-
ralization process, immediately after successfully completing citizenship interviews with federal officials and 
receiving letters beginning “Congratulations, your application for citizenship has been approved.”131  Though 
the actual swearing-in ceremonies were still up to 90 days away, these individuals most likely mistakenly 
thought it their obligation and privilege to complete the paperwork, and did not intentionally fabricate their 
citizenship status in front of federal officials who knew that they were noncitizens.132


Far more common than these incidents of noncitizen voting are allegations of noncitizen voting that prove 
wholly unfounded.  These claims are often premised on matching lists of voters from one place to another, 
but as with each of the examples above, upon closer inspection, the match process shows error.  The inter-
pretation may be flawed, as when two list entries under the same name indicate different individuals.  Or the 
lists themselves may be flawed, with an individual marked due to a clerical error as voting when she did not 
in fact cast a ballot.


Government citizenship records — as the government itself acknowledges — are also replete with errors or 
incomplete information.  Naturalization documentation may find its way into the government files slowly, 
or not at all, leaving outdated or inaccurate information for investigators looking for fraud.  And this, in 
turn, leads to flawed accusations that noncitizens have been voting, when the voters in question have in fact 
become fully naturalized American citizens.  
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Exaggerated or unfounded allegations of fraud by noncitizens include the following:


•	 In Washington in 2005, an individual asked county offices to investigate the citizenship status of 
1,668 registered voters based on their “foreign-sounding names.” There are no reports of which 
we are aware that any individual on the submitted list was actually a noncitizen.133


•	 In Washington in 2004, documentation appears to show that two votes were cast in King County 
by noncitizens.  There are no reports of which we are aware that either of these noncitizens know-
ingly voted illegally, although one did ask to rescind his vote shortly after the election.  Given 
these votes, the rate of documented noncitizen votes — without proof of fraud — in King 
County was 0.0002%.134


•	 In Milwaukee in 2001, journalists analyzed 370,000 voting records from 1992 to 2000, and 
found four instances in which voters’ names matched a list of naturalized city residents, but ap-
peared to have voted before their naturalization dates; there is no indication of which we are aware 
that any of these four knowingly voted illegally.  Even if all four of the matched records accurately 
represented noncitizen votes, the rate of noncitizen voting among the city records examined 
would have been 0.001%.135


•	 In Hawaii in 2000, 553 apparent noncitizens were alleged to have registered to vote.  On further in-
vestigation, 144 documented that they had become citizens. At least 61 individuals affirmatively 
asked to cancel their registration; the others were stopped at the polls and specifically asked about 
their citizenship before voting.  There are no reports of which we are aware that any noncitizen 
actually voted. To the extent that noncitizens were actually represented on the rolls, officials at-
tributed the registrations to mistake rather than fraud.136


•	 In Hawaii in 1998, four years after an INS investigation into more than 10,000 names identi-
fied fewer than twelve noncitizens whose names matched those on the voter rolls, the INS again 
investigated claims of extensive noncitizen voting.  The agency examined 1,200 noncitizens sus-
pected of voting, but found no evidence that any had voted.  A separate proceeding uncovered 
three noncitizens who had indeed voted in 1998, and three others who were reported to be under 
further investigation. There are no reports of which we are aware that any noncitizens voted 
knowing that they were ineligible.  But even if all six had voted, the overall noncitizen voting rate 
would have been 0.001%.137


•	 In California in 1996, 924 noncitizens allegedly voted in Orange and Los Angeles Counties, 
including 624 allegedly ineligible voters identified by the Task Force of the U.S. House of Rep-
resentatives investigating the Dornan/Sanchez election.  The allegations were based largely on at-
tempts to match immigration lists to voter rolls, but only 71 voters matched name, date of birth, 
and signature; other matches were less reliable. Most of the identified voters were processed by one 
nonprofit group registering individuals proceeding through the naturalization process; many were 
registered immediately after passing an INS citizenship interview, and after receiving a letter indi-
cating that they had become naturalized.  At least 372 of the voters were apparently officially sworn 
in before Election Day.  There are no reports of which we are aware that any noncitizens registered 
or voted knowing that they were ineligible.  Even assuming there were no matching errors, and 
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leaving aside the critical question of intent, if all 552 remaining individuals were in fact noncitizens 
when they cast their votes, the overall noncitizen voting rate would have been 0.017%.138


Allegations of Registration Fraud


There have been several documented and widely publicized instances in which registration forms have been 
fraudulently completed and submitted.  But it is extraordinarily difficult to find reported cases in which in-
dividuals have submitted registration forms in someone else’s name in order to impersonate them at the polls.  
Furthermore, most reports of registration fraud do not actually claim that the fraud happens so that ineligible 
people can vote at the polls.  Indeed, we are aware of no recent substantiated case in which registration fraud 
has resulted in fraudulent votes being cast.


Instead, when registration fraud is alleged, the allegations generally fall into one of four categories:


The first type of allegation concerns individuals intentionally submitting forms in the name of someone (or 
something) ineligible in order to have some fun or — more often — to make a point.139  Most of the infa-
mous stories of dogs on the rolls fall into this category, including a recent incident in Washington State.140  
Most of the time, these forms are discovered and investigated by local officials before they make it onto the 
rolls.  There are no reports that we have discovered of votes actually cast in the names of such registrants.


The second type of allegation concerns “fraud” that is not actually fraud at all.  This includes registration 
forms submitted by eligible voters, but with errors or omissions.141  Such mistakes are relatively common, 
but do not represent fraud.  Similarly, there are many jurisdictions in which the registration rolls are inflated 
with the names of eligible voters who have moved or died or otherwise become ineligible.142  These lingering 
entries also do not represent fraud; furthermore, as states build and improve the statewide voter registration 
databases now required by federal law, it will become easier to remove ineligible voters from the rolls while 
maintaining safeguards for eligible registrants.


The third type of allegation concerns registration drive workers, who may be paid for their time or on the 
basis of how many forms they submit,143 and who intentionally submit fraudulent forms.  The allegations 
may involve forms submitted in the names of fictional voters, as in the case of “Jive Turkey,”144 or with the 
names of actual voters but a false address or a forged signature.145  Most of the cases of registration fraud 
that are prosecuted fall into this category.146  If voter registration drives have enough time and are allowed 
by law to review the forms submitted by their workers, they can often catch these forms and draw them to 
the attention of local elections officials.147  These forms actually defraud the voter registration drives, which 
compensate workers on the expectation that their time will be spent registering new and eligible citizens; the 
worker herself is interested not in defrauding the government, but in getting credit for work she didn’t do.148  
When drives are able to flag these forms for elections officials, the forms are investigated, not processed, and 
the worker can be investigated and prosecuted.  There are no reports that we have discovered of votes actually 
cast in the names of such registrants.


Finally, the fourth type of allegation involves individuals who change or manipulate the registration of an 
eligible voter to frustrate her ability to vote.149  Like the deliberate destruction of forms,150 these incidents are 
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rare and most often committed by partisan actors.  Most states criminalize the intentional destruction of reg-
istration forms or fraudulent submission of forms.  Like the allegations of fraud by election officials, these in-
cidents do not concern allegations of fraud by individual voters, and we do not address them in detail here.


Exaggerated or unfounded allegations of voter fraud due to fraudulent registration forms include the 
following:


•	 In Florida in 2005, a registration drive was alleged to be submitting thousands of fraudulent reg-
istration forms and withholding valid ones, with a box of 179 complete but unsubmitted forms 
produced as evidence.  The charges later proved groundless, and the disgruntled former worker 
who produced the box was found to have defamed the drive.  There are no reports of which we 
are aware that any votes were cast using any fraudulent registration connected to the drive.151


•	 In Georgia in 2004, 3,000 allegedly fraudulent registration forms — with the same handwrit-
ing and with numerous errors — were submitted by a registration drive.  Procedures apparently 
meant to protect the forms from interference seemed to interfere with the group’s ability to 
perform quality control on the forms that were submitted. There are no reports of which we are 
aware that any votes were improperly cast using the name of any fraudulent registration form.152


•	 In Missouri, in a departure from clear Department of Justice policy, four individuals were feder-
ally indicted on the eve of the 2006 election for alleged registration fraud in Kansas City.  At least 
1,492 other allegedly questionable voter registration forms were submitted to St. Louis, prompt-
ing the Board of Elections for the City of St. Louis to send misleading notices to a wide swath of 
voters who had registered through the same group.153  Yet the wrongdoers were an isolated few 
registration workers, and despite the skepticism of some that registration fraud occurs only to let 
ineligible people vote fraudulently, there are no reports of which we are aware that any votes were 
cast using any fraudulent registration connected to the drive.154


Allegations of Voter Fraud by Dogs


Popular media seem especially drawn to allegations that dogs are voting.  These stories have a compelling 
“news of the bizarre” feel, and offer particular pleasure to punsters: “Prank Lands Voter in the Doghouse,”155 
“Woman Registers Her Dog to Vote; Prosecutors Growl.”156  The fact, however, is that the voter rolls have not 
been overrun by canines.  We are aware of only nine specific reports of dogs found on the voter rolls, includ-
ing the registration card of “Ritzy Mekler” made infamous by Senator Kit Bond of Missouri.157  


At least six of the nine canine registrants were placed on the rolls by individuals trying to make a point about 
the fact that it is possible, if one risks prosecution, to place a dog on the voter rolls.158 Which is to say, if 
people no longer registered dogs to show that dogs are on the rolls, dogs would no longer be on the rolls.


We are aware of only two cases — ever — involving ballots actually submitted in the name of a dog: the bal-
lots cast by “Duncan MacDonald” in 2006 and 2007 (but labeled “VOID” and signed with a paw print),159 
and the ballot cast by “Raku Bowman” in 2003 in the Grass Roots Venice Neighborhood Council elections 
in Venice, California.160  Only Bowman’s vote — in a local election run by volunteers, rather than state or 
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federal election officials — was counted.  Moreover, in order to cast these votes, both owners had to go to 
significant lengths: swear falsely on a voter registration form, forge a signature there, forge proof of identity, 
swear falsely again on the absentee ballot request form, forge a signature there, swear falsely again on the 
absentee ballot envelope itself, and forge a signature there.  In an election for federal candidates, that could 
subject a defendant to up to thirty years in prison on federal charges alone.


Allegations of Vote-Buying


We also briefly mention allegations of vote-buying, which are often lumped together with “voter fraud,” 
though they do not usually involve allegations that the voters in question are ineligible.  Instead, these inci-
dents involve illegal agreements by eligible citizens to buy or sell their votes.  


Vote-buying schemes may involve agreements to buy or sell votes for particular candidates, or they may 
simply involve payments for voting — candidate unspecified — in get-out-the-vote efforts targeted at com-
munities thought more likely to support a particular candidate.161  Usually, the monetary value of the reward 
is fairly small: a small amount of cash, for example, or cigarettes, or food.  And in virtually every case, a 
candidate or campaign staff are directly and centrally involved in brokering the illegal deal.


We mention such schemes specifically because they do still occur,162 and are often used to buttress claims 
that widespread fraud infects the election system.163 However, for most purposes, it is necessary to distin-
guish vote-buying from the voter fraud that more typically captures the attention of the public.  Because the 
individuals involved in vote-buying schemes are almost always citizens who are eligible to vote, vote-buying 
cannot possibly be addressed by most of the remedies proposed to confront voter fraud: photo identification 
rules, restrictions on registration, and the like.  In supporting the need for policies that address alleged fraud 
by ineligible voters, then, it is misleading to include vote-buying in the list of wrongdoing.


Allegations of Fraud by Election Officials


Similarly, reporters and analysts should be wary of attempts to bootstrap fraud by election officials or other 
insiders into compendiums of alleged “voter fraud.” Election fraud by insiders has been an issue since Sena-
tors wore togas. Sadly, there are still occasional reports of wrongdoing by those who are employed to safe-
guard the process.  For example, in 2004, election judge Leander Brooks was convicted of casting at least 
twenty ballots in others’ names in 2002 in East St. Louis, Illinois; his cousin Michael Collins, a former city 
councilman, had been convicted of registering acquaintances from outside his precinct to vote fraudulently 
from a neighbor’s address in 1995.164 


Like the allegations of vote-buying above, fraud by election officials should be condemned, and documented 
acts of such fraud should be prosecuted.  But also like the allegations above, such incidents should be clearly 
distinguished from voter fraud.  Most remedies aimed at preventing alleged fraud by ineligible voters depend 
on honest enforcement of the law by election officials.  Conversely, if as above, election officials are willing to 
pervert the law, policies aimed at policing voters will not be able to stop insiders from corrupting the system.  
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 VII. Appendix


 Selected Case Studies


Allegations of widespread fraud by malevolent voters are easy to make, but often prove to be inaccurate.  The 
Brennan Center has analyzed public materials in some of the areas branded as notorious election fraud “hot 
spots,” finding that various election irregularities led to inflated claims of widespread fraud.   


In many of these cases, proposals to require restrictive identification documents of voters at the polls were 
under debate at the time of the election — or were proposed as a result.  The cries of “voter fraud” were often 
used to support the call for restrictive ID.


We examined each of the allegations of fraud by voters to uncover the truth behind the assertions.  Further 
case studies are available at our website devoted to the topic, www.truthaboutfraud.org. 


Missouri In some ways, the recent hunt for voter fraud began in Missouri in the 2000 election, the 
crucible that proved formative for Attorney General John Ashcroft and Senator Kit Bond, 
among others.  Yet despite all the frenzy, the allegations yielded only six substantiated cases 
of Missouri votes cast by ineligible voters, knowingly or unknowingly, except for those 
votes permitted by court order. The six cases were double votes by four voters—two across 
state lines and two within Missouri—amounting to an overall rate of 0.0003%.  None of 
these problems could have been resolved by requiring photo ID at the polls.


New Jersey Just before the 2005 election, partisan actors attempted to probe the accuracy of New 
Jersey’s voter rolls by comparing election records for 2004 with death records and with the 
rolls of other states.  The allegations yielded only eight substantiated cases of individuals 
knowingly casting invalid votes that counted—eight voters who voted twice.  Given the 
number of votes cast in these elections, this amounts to a rate of 0.0004%.  None of these 
problems could have been resolved by requiring photo ID at the polls.


Wisconsin The 2004 election was hotly contested in Wisconsin, and various irregularities led to in-
flated claims of widespread fraud.  The allegations yielded only seven substantiated cases 
of individuals knowingly casting invalid votes that counted—all persons with felony con-
victions.  This amounts to a rate of 0.0025% within Milwaukee and 0.0002% within the 
state as a whole.  None of these problems could have been resolved by requiring photo ID 
at the polls.
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Missouri


The 2000 election was hotly contested in Missouri, and various irregularities led to inflated claims of wide-
spread fraud.  Many of these fraud claims were later used to support the call for restrictive ID requirements.  
We examined each of the allegations of fraud by individual voters — the only sort that ID could possibly 
address — to uncover the truth behind the assertions.


The Allegations:


• Invalid addresses: 79 individuals listed as voting in St. Louis City were registered from addresses alleged to be 
vacant lots.  Further investigation found that properties that were wrongly classified by the city assessor’s office 
as vacant in fact contained legitimate residences.  Only 14 voters were found to be listed as registered from va-
cant lots, at least one of whom was apparently victim of a typographical error, and three more of whom moved 
within St. Louis City and may not have been required to re-register with a new address before voting.165


 
14 addresses in St. Louis City were allegedly “drop sites” where fraudulent registrations might have been pro-
cessed.166  The 14 alleged “drop sites” in St. Louis City were addresses that were determined to be locations 
other than apartment buildings, nursing homes, or recognizable group homes where more than eight people 
were registered at each location.  Seven of these addresses were actually visited by reporters, and all seven visits 
revealed that more than eight people properly lived at the address noted.167


• Ineligible by conviction: 62 individuals listed as voting in St. Louis City and County matched the name, 
date of birth, and Social Security number of individuals listed on federal court records of felony conviction, 
and 52 individuals listed as voting in St. Louis County matched the name and date of birth of individuals 
listed on county records of felony conviction.  It is not clear whether there was any overlap between the list 
of 62 and the list of 52, nor is it clear whether any of the individuals had had their rights restored before the 
election.  We are not aware of any public reported analysis of poll records to determine whether individuals 
listed as voting actually voted and were not listed as voting due to a clerical error or mistakenly listed instead 
of an eligible voter with the same name and birthdate.168  


• Double voters: 23 individuals listed as voting on the voter rolls maintained by St. Louis City and County 
matched the name, date of birth, and Social Security number of another individual listed as voting; 45 individuals 
matched the name and date of birth of another voter.  We are not aware of any public reported analysis of these 
poll records to determine whether individuals listed as voting actually voted twice and were not listed as voting 
due to a clerical error or mistakenly confused with another eligible voter with the same name and birthdate.169   
 
Based on a computer match of names and dates of birth on voter rolls, 150 individuals from St. Louis 
— presumably including the individuals above — were listed as voting twice in 2000 or 2002, and 150 other 
individuals from across the rest of the state were alleged to have either voted twice within the state or once in 
Kansas and once in Missouri.  The same analysis acknowledged that the “computer files contain many errors 
that show people voting who did not actually vote.”170  Of 18 Kansas City cases that reporters followed up, 13 
were shown to result from clerical errors, 2 were uncertain, and 3 appeared to show double voting in Missouri 
and Kansas — 2 in 2000 and 1 in 2002.  (At least two of these were convicted in federal court.)  One other 
case of double voting within Missouri in 2000, and one in 2002, were substantiated using poll records.171
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• Dead voters:  14 votes in St. Louis City and County were cast in the names of allegedly dead people, based 
on a computer match of names, dates of birth, and Social Security numbers on the voting rolls against in-
formation in Department of Health records.172  It is not clear whether any of these individuals died after the 
election.  We are not aware of any public reported analysis of poll records to determine whether individuals 
listed as voting actually voted and were not listed as voting due to a clerical error.173


Additional Allegations of Irregularities Unconnected to Individual 
Voter Fraud:


• “Inactive” purge:  In St. Louis, approximately 49,589 eligible voters were removed from the active voter rolls 
and placed on an “inactive list” after postcards allegedly sent to them were returned as undeliverable.  At 
many polling places, the “inactive lists” were not made available, and these voters were allegedly unlawfully 
instructed that they could not vote at their regular precinct, but instead had to travel to the central city office 
to wait on lengthy lines to affirm their registered status, and then return to their original polling places to 
vote.   Some voters were still on line at the central office when the polls closed, and were not able to return 
to their polling places to vote.174


• Polling place time:  In St. Louis, the polls were kept open by court order until 7:45pm, 45 minutes past the 
original closing time. The lead plaintiff requesting this order was allegedly deceased, although later review 
showed that the plaintiff’s name had been typed with an incorrect middle initial; the legal filings also stated 
that this plaintiff had been unable to vote when he had in fact voted.  The effort to keep the polls open was 
alleged to have been conceived before Election Day. The delayed closing time allowed at least 100 voters to 
vote who otherwise would have arrived at the polls too late to cast a vote.175


• Court order:  At least 342 voters in St. Louis City and 891 voters in St. Louis County were allegedly improp-
erly granted a court order allowing them to vote.  The effort to seek court orders was also alleged to have been 
conceived before Election Day.  Most of these voters allegedly gave insufficient reasons for obtaining a court 
order, although the report arriving at this conclusion stated an inaccurately high threshold for obtaining a 
court order.176  143 of these voters allegedly had not been registered by the voter registration deadline; it is 
not clear if any of the other voters were ineligible to vote.177


• Improper election judges:  45 election judges in St. Louis City allegedly not registered to vote were later 
found to be validly registered; all were thought invalid because of typographical errors.178


• Inflated voter rolls:  St. Louis City had more names registered on the voting rolls than the voting-age popula-
tion of the city, and 24,000 names were also listed as registered elsewhere in Missouri.179


• Chain of custody:  Ballot boxes were allegedly left unattended at 29 precincts.180







26


The Rate of Substantiated Voter Fraud: 


•	 The allegations of fraud related to the 2000 general election, in which 124,752 votes were cast in St. Louis 
City, 497,577 votes were cast in St. Louis County, and 2,361,586 votes were cast in all of Missouri.181


•	 There were 6 substantiated cases of Missouri votes cast by ineligible voters, knowingly or unknowingly, ex-
cept for those votes permitted by court order.  These six cases were double votes by four voters – two across 
state lines and two within Missouri.  This amounts to a rate of 0.0003%.  None of these problems could have 
been resolved by requiring photo ID at the polls.


•	 Even given allegations that were unsubstantiated, the rate of possible fraud remains low. The analysis 
above lays out the allegations, reasons to question each, and the facts that we now know.  But assum-
ing that all 278 of the remaining questionable allegations—including 14 voters with allegedly inval-
id addresses, 114 allegedly ineligible persons with felony convictions, 68 allegedly double voters (at two 
votes apiece), and 14 votes in the names of allegedly deceased individuals—in fact represent ineligible 
votes, that would amount to a rate of 0.045% within St. Louis City and County and 0.012% within 
the state as a whole.  If all 14 votes in the names of allegedly deceased individuals in fact proved fraud-
ulent and were cast in person, these votes—0.002% within St. Louis City and County and 0.0006% 
within the state as a whole—might possibly have been resolved by requiring photo ID at the polls. 
 
Note: this analysis does not include 228 unsubstantiated cases of alleged double voting across the state re-
ported by the Kansas City Star, because they did not distinguish between votes cast in 2000 and 2002.  In the 
2002 general election, 1,877,620 votes were cast in Missouri.182


Coverage by Existing Law:  


•	 Proper implementation of the federal Help America Vote Act (HAVA), which was passed after (and to some 
extent, because of ) the 2000 election, would have addressed most of these allegations.  HAVA requires states 
to create statewide electronic voter registration lists with each eligible voter listed uniquely to remove dupli-
cate registrations, and to coordinate those computerized lists with agency records on death and conviction in 
order to remove ineligible voters.   Although the obligation to maintain these cleaned lists predated HAVA, 
the computerized registration rolls — if implemented with suitable controls for accuracy — offer a new and 
efficient means to do so statewide.  Like most states, Missouri did not have a statewide computerized data-
base up and running in 2000, but now that it does, the database should allow the state to sharply reduce even 
the small number of alleged invalid votes due to allegedly improper registrations.
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New Jersey


Just before the 2005 elections, partisan actors attempted to probe the accuracy of New Jersey’s voter rolls 
by comparing them with death records and with the rolls of other states. The reports led to inflated claims 
of widespread fraud in the 2004 election, of the sort commonly used to support restrictive identification 
requirements for voters at the polls.  We examined each of the allegations of fraud by individual voters—the 
only sort that ID could possibly address—to uncover the truth behind the assertions.


The Allegations: 


• Dead voters:  4,755 votes were alleged to have been cast in the names of dead voters in 2004, based on an 
attempt to match the first and last name and date of birth from voting records to death records.183 No follow-
up investigation appears to have been published on the number of votes actually cast in the names of dead 
voters in 2004, if any.  None of the allegedly dead voters actually voted in 2005.184


• Double voters:  4,397 individuals allegedly voted twice in New Jersey, and 6,572 individuals allegedly voted 
both in New Jersey and in either New York, Pennsylvania, Florida, North Carolina, or South Carolina, based 
on an attempt to match the first and last name and date of birth from one set of voting records to another.185 
Analysis of the list of alleged double voters within New Jersey showed that 2,305 of the entries had different 
middle names or suffixes, or an error in the date of birth.186  Data errors in Middlesex county, and the statisti-
cal likelihood of finding two different individuals with the same name and birthdate, call into question much 
of the remainder of the list.187 Ultimately, the existence of eight double voters was substantiated through 
original signatures on poll book materials.188


The Rate of Substantiated Voter Fraud: 


•	 The allegations of fraud related to the 2004 general election, in which 3,611,691 votes were cast in New 
Jersey.189 


•	 There were eight substantiated cases of individuals knowingly casting invalid votes—eight voters voting 
twice.  This amounts to a rate of 0.0004%.  None of these problems could have been resolved by requiring 
photo ID at the polls. 


•	 Even given allegations that were unsubstantiated, the rate of possible fraud remains low.  The analysis above 
lays out the allegations, reasons to question each, and the facts that we know.  But assuming that all 13,419 
of the remaining cases in fact involved voter fraud—which is highly unlikely, given the methodological errors 
revealed in the study of double-voting—that would amount to a rate of 0.61%.
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Coverage by Existing Law: 


•	 The federal Help America Vote Act (HAVA) requires states to create statewide electronic voter registration 
lists, and to coordinate those computerized lists with agency records on death in order to remove ineligible 
voters.  Although the obligation to remove deceased voters from the rolls predated HAVA, the computerized 
registration rolls — if implemented with suitable controls for accuracy—offer a new and efficient means to 
do so statewide.  Like most states, New Jersey did not have a HAVA-ready statewide database up and running 
in 2004, but once it does, the database should allow the state both to eliminate duplicate registrations within 
the state and to cut down on the number of deceased citizens who are still on the rolls.







29


Wisconsin


The 2004 election was hotly contested in Wisconsin, and various irregularities led to inflated claims of wide-
spread fraud. At the same time, Wisconsin citizens were debating a proposal to require restrictive identifica-
tion of each voter at the polls, and the fraud claims were used to support the call for ID. We examined each 
of the allegations of fraud by individual voters—the only sort that ID could possibly address—to uncover 
the truth behind the assertions.


The Allegations:


• Invalid addresses:  Based on an attempt to match voter roll entries to the U.S. Postal Service’s database of 
street addresses, 37,180 people in Milwaukee were alleged to have registered from invalid addresses.  Of 
these, 31,500 listed accurate street addresses, but had problems with an apartment number.  Further re-
view of the remaining allegedly invalid addresses revealed cases in which the list was corrupted; digits were 
dropped on some entries, making otherwise valid addresses appear fictitious. This review also showed typos 
turning valid addresses into invalid ones. Though reporters following up on the story could not locate 68 
listed addresses, at least 400 addresses were affirmatively proven to be valid. The bipartisan Milwaukee Elec-
tion Commission ultimately threw out a challenge lodged to 5,619 of the entries, citing insufficient evidence 
that the registrations were invalid.  Still, poll workers were specifically instructed to ask challenged voters for 
proof of residency, so every voter on the list of 5,619 should have been asked for proof of proper residency.190 
 
1,242 Milwaukee votes were cast from allegedly invalid addresses, based on another computerized match; 
this match paired voter rolls with U.S. Postal Service and City of Milwaukee property lists, with spot checks 
of 40 specific addresses.191  A sample of 300 of the entries showed that about 20% of the invalid addresses 
were attributed to data entry errors (e.g., “3130 S. 15th Place” became “3130 S. 15th St.,” and “S. 68th St.” 
became “S. 63rd St.”).  At least two other addresses ostensibly deemed business locations were found to be 
valid residences after an individual spot-check.  Furthermore, 75% of these votes were from Election Day 
registrants, who were required to show proof of residence at the polls.192


• Faulty registration cards:  In Milwaukee, 10,921 voter registration cards from Election Day voters were alleg-
edly unable to be processed. This allegation turned out to be an error; in fact, 1,305 Election Day registration 
cards from Milwaukee could not be processed. 548 of these listed no address, and 48 cards listed no name, 
but voters had to show both proof of name and proof of residence to register on Election Day.  236 cards had 
missing or incomplete dates of birth, 28 had no signature, 141 listed addresses outside of the city limits, and 
23 were deemed illegible.  155 cards were not processed because they had not been given a voter number by 
the city.  It is unclear why the remaining 126 cards could not be processed.193


3,600 address verification cards mailed using information entered from these Election Day registrations were 
returned as allegedly undeliverable. 194 We are not aware of any further public investigation of these cards. 195


 2,200 address verification cards from outside of Milwaukee, mailed using information entered from Election 
Day registrations, were also returned as allegedly undeliverable.196  313 of these were from Racine: 207 were 
returned because the voter moved after the election, and at least 24 addresses were entered incorrectly by 
election workers.197  Of the 1,887 returned address verifications of Election Day registrations from elsewhere 
around the state, 1,198 were returned because the voter moved after the election or was temporarily absent 
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when the card arrived; 610 showed a valid address but the individual could not be found there; 36 had an 
incorrect street number; 2 had an incorrect street name; 9 had a missing apartment number; 9 were sent to 
an address with no mailbox; 2 were sent to vacant addresses; and 21 were returned for some other reason.198


•  Ineligible by conviction:  The organizers of one pre-election jailhouse absentee ballot drive conducted a records 
check on 400 inmates who had signed up, found 18 ineligible, and alerted election officials; no votes were cast 
by these ineligible persons.199


 
 376 individuals allegedly rendered ineligible by felony conviction cast ballots, based on an attempt to match 


voter rolls and information from the Department of Corrections.200  96 individuals listed as voting in Milwaukee 
matched name, address, and birthdate against Department of Correction records, and 182 individuals listed as 
voting matched only name and address.  At least one appears to have been erroneously listed as voting; he is listed 
as voting but claims that he did not, while his wife is not listed as voting, but did cast a ballot.  Another 98 people 
listed as voting elsewhere around the state matched name, address, and birthdate against Department of Correc-
tion records, but at least 7 were convicted after the election, and were eligible at the time they cast their ballot.201   
 
13 voters have been formally charged with fraudulently voting while ineligible; of these, 7 have been convict-
ed, 1 voter was acquitted, 1 case was dismissed upon evidence that the voter was eligible when voting, 2 cases 
were dismissed for other reasons, and 2 cases were dismissed despite evidence that the voter was ineligible.  In 
one of the latter cases, the voter provided his Department of Corrections identification card at the polls, which 
had “OFFENDER” printed in bold letters across the face, but was not told that he was ineligible to vote.202 
 
3 others were documented as voting while ineligible but have not been charged.  An additional voter docu-
mented as ineligible was found in 2006.203


• Double  voters:  A computer glitch in Milwaukee caused at least 314 voters who re-registered before or on Election 
Day to be listed twice on the rolls, with a notation of voting next to each listing.  Each was given only a single ballot.204 
 
83 people allegedly voted twice; 14 allegedly voted both absentee and in person, 9 allegedly voted in Milwaukee 
and other cities, 59 allegedly voted twice in Milwaukee, and 1 allegedly voted twice in Madison.205  Of the 59 
voters alleged to have voted twice in Milwaukee, most registered twice but voted only once.  51 were cleared by 
investigators, 1 was acquitted at trial, 1 received no verdict at trial, and 1 was found incompetent to stand trial.  Fi-
nally, another voter named Gloria Bell believes that she was confused with a woman named Gloria Bell-Piphus.206   
 
Of the 9 voters alleged to have voted both in Milwaukee and in another city, all 9 were cleared of wrong-
doing: clerical and scanning errors by poll workers accounted for 6 of the voters, 2 were fathers and sons 
alleged to be the same person, and 1 had a different middle name and birthdate from his alleged double. 
 
Of the 14 voters alleged to have voted both absentee and in person, in at least 12 cases, after comparing 
absentee records to poll records, the absentee ballot was not counted.207


• Dead voters:  4 votes were cast in the names of allegedly dead people.208  These were all absentee ballots, cast 
by individuals who died within two weeks of the election; it is not clear whether the ballots were cast before 
the individuals died.209
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• Impersonation:  1 vote was allegedly cast in the name of an individual who did not vote.210 Further investiga-
tion of the alleged vote cast in the name of another was determined to be a clerical error by a poll worker.211    


• Fictitious voters:  2 votes were allegedly cast in the name of an individual who could not be verified as an 
actual individual.212  These votes were cast in the name of Marquis F. Murff, who could not be verified by a 
reporter as an actual individual.  We are not aware of any further public investigation.213


• Underage voter:  One ballot was cast by a 17-year-old voter, using his real birthdate.214


• Noncitizen:  One columnist reported that a ballot was allegedly cast by a Canadian legal permanent resident.  
We are not aware of any further public investigation.215


• Faulty registration:  Four individuals allegedly submitted false voter registration applications.216  2 Milwaukee 
residents were convicted for submitting false voter registration applications; 1 person alleged to have super-
vised two others who turned in false forms was also convicted, but that conviction was overturned. The trial 
of one other individual accused of submitting false registration applications is still pending. No votes were 
alleged to have been cast under these registrations.217


Additional Allegations of Irregularities Unconnected to Individual 
Voter Fraud:


• “Extra” ballots:  In Milwaukee, there were allegedly 8,300 more ballots cast than individuals processed as 
voting; the gap was later narrowed to 4,609.  The discrepancy was later attributed to administrative error in 
reconciling poll book logs with ballots, and at least one typographical error in reporting results.218


• Election Day interference:  In Milwaukee, tires on 20 get-out-the-vote vans were allegedly slashed.219


• Uncounted ballots:  238 valid absentee ballots from Milwaukee were counted late.220


• Uncounted votes:  600 valid votes were allegedly not counted in Medford due to a computer error.221


• Unprocessed registration cards:  Eight boxes of valid registration cards were allegedly not processed in order 
to put voters on the rolls by the time individuals arrived at the polls.222 


The Rate of Substantiated Voter Fraud: 


•	 The allegations of voter fraud related to the 2004 general elections, in which 277,565 votes were cast in 
Milwaukee, and 2,997,007 votes were cast in all of Wisconsin.223


•	 There were 7 substantiated cases of individuals knowingly casting invalid votes—all persons with felony con-
victions.  This amounts to a rate of 0.0025% within Milwaukee and 0.0002% within the state as a whole.  
None of these problems could have been resolved by requiring photo ID at the polls.
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•	 There were 11 substantiated cases of votes cast by ineligible Milwaukee voters—all persons with felony convictions.  There 
are 8 substantiated cases of votes cast by ineligible voters from other parts of the state — 2 persons with felony convictions, 
1 foreign national, 1 17-year-old voter, and 4 absentee ballots cast by deceased voters.  That amounts to a rate of 0.004% 
within Milwaukee and 0.0006% in the state as a whole.  None of these problems could have been resolved by requiring 
photo ID at the polls.


•	 Even given allegations that were unsubstantiated, the rate of possible fraud remains low.  The analysis above lays out the 
allegations, reasons to question each, and the facts that we now know.  But assuming that all 6,877 of the remaining ques-
tionable allegations—including 1,150 voter registration cards not processed, 5,356 allegedly flawed addresses, 353 other 
allegedly ineligible persons with convictions, 8 allegedly double voters (for a total of 16 votes), and 2 votes from the alleg-
edly fictitious individual—in fact represent ineligible votes, that would amount to a rate of 2.2% within Milwaukee and 
0.2% within the state as a whole.  None of these votes could have been resolved by requiring photo ID at the polls.


Coverage by Existing Law:  


•	 The vast majority of these allegations would have been addressed by adequate implementation of existing law.  Elections 
officials should have been able to correct incomplete or illegible registration cards on site; the requirement of proof of resi-
dence for Election Day registrants should have caught invalid addresses on Election Day.  Addresses of voters registering 
before Election Day could have been carefully investigated before Election Day — by an investigation more thorough than 
a computer match, and attuned to the possibility of data entry errors.  If the investigation revealed questions, as occurred 
here, the questioned voters could have been validly challenged by election officials, and asked to verify their residence; if 
an investigation revealed fraud rather than error or a valid change of residence, the case could be referred for prosecutorial 
follow-through.  Similarly, as occurred here, absentee ballots should have been matched against poll records to determine 
if a duplicate had been cast.  


•	 Proper implementation of the federal Help America Vote Act (HAVA) would have addressed most of the remaining allega-
tions.  HAVA requires states to create statewide electronic voter registration lists with each eligible voter listed uniquely to 
remove duplicate registrations, and to coordinate those computerized lists with agency records on death and conviction in 
order to remove ineligible voters. Although the obligation to maintain these cleaned lists predated HAVA, the computer-
ized registration rolls — if implemented with suitable controls for accuracy — offer a new and efficient means to do so 
statewide. Like most states, Wisconsin did not have a HAVA-ready statewide database up and running in 2004, but once it 
does, the database should allow the state to sharply reduce even the small number of alleged invalid votes due to allegedly 
improper registrations.
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6. The downtown polling place that I always went to is an early voting location. 


They open on weekends. This is why I am able to vote and actually voted 


during the last general election and the Senate runoff.  


7. It is very difficult for me to find another polling place that is accessible via 


the train and open on weekends. I do not have options. I do not drive, and I 


need to find people to take me to vote. If polling locations were not opened 


on Saturdays or Sundays, I would not have been able to vote during this past 


election cycle. If polling locations do not open on weekends in the future, it 


will be very difficult and complicated for me to vote.  


8. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


9. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


10.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    _______ 
    DanElle s 
 


    ______________________ 
    DATE 
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IN THE UNITED STATES DISTRICT COURT  


FOR THE MIDDLE DISTRICT OF GEORGIA 


  MACON DIVISION 


 


GEORGIA STATE CONFERENCE  : 


OF THE NAACP, as an organization,  : 


GEORGIA COALITION FOR THE   : 


PEOPLE’S AGENDGA, as an   : 


organization, SAQUAN THOMAS,  : 


MERRIT HUBERT, TAURUS  : 


HUBERT, JOHNNY THORNTON,  : 


MARTEE FLOURNOY, and LARRY  : 


WEBB,  :   


: 


Plaintiffs,        : 


            :    


v.            :  CIVIL ACTION 


            :  No. 5:15‐CV‐00414 (CAR) 


HANCOCK COUNTY BOARD OF  : 


ELECTIONS AND REGISTRATION,   : 


KATHY RANSOM, NANCY     : 


STEPHENS, LINDA CLAYTON,   : 


ROBERT INGRAM, and JIM     : 


YOUMANS, in their official capacities  : 


as members of the Hancock County   : 


Board of Elections and Registration,   : 


and TIFFANY MEDLOCK, in her   : 


official capacity as the Hancock     : 


County Elections Supervisor,     : 


            : 


Defendants.  : 


  : 


 


Order on Joint Motion for Entry of Consent Order and Plaintiff’s Motion for 


Attorneys’ Fees 


Before the Court is the parties’ Joint Motion for Entry of Consent Order [Doc. 67] 


and Plaintiffs’ Motion  for Attorneys’ Fees  [Doc. 68]. For  the  reasons explained below, 
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the  Court  GRANTS  both  Motions  [Doc.  67,  68]  and  awards  fees  in  the  amounts 


specified below. 


BACKGROUND 


On November 3, 2015,   Plaintiffs  the Georgia State Conference of  the NAACP,  


the Georgia Coalition for the Peoples’ Agenda, Saquan Thomas, Merritt Hubert, Taurus 


Hubert,  Johnny  Thornton,  Martee  Flournoy  and  Larry  Webb,  filed  suit  against 


Defendants  the Hancock  County  Board  of  Elections  and  Registrations  (“BOER”),  its 


members  Kathy  Ransom,  Nancy  Stephens,  Linda  Clayton,  Robert  Ingram,  and  Jim 


Youmans  in their official capacities, and Tiffany Medlock in her official capacity as the 


Hancock  County  Elections  Supervisor,  alleging  violations  of  the  Fourteenth 


Amendment’s Due Process Clause and Equal Protection Clause, the Civil Rights Act of 


1964,  the Voting Rights Act of 1965, and  the National Voter Registration Act of 1993. 


Plaintiffs  alleged  Defendants were  improperly  challenging  and  removing  registered 


voters from the Hancock County voter registration list in a racially motivated manner.  


On  January  21,  2016,  after Plaintiffs  filed  a Motion  to Expedite Discovery,  the 


Court held a telephone conference and ordered Defendants to restore any eligible voters 


that  had  been  removed  to  the  registration  rolls. After much  discourse  between  the 


parties,  investigation  into  the whereabouts  of purged  voters,  and multiple  telephone 


status conferences with the Court, all voters that could be identified as eligible to vote in 
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Hancock  County were  restored  to  the  voter  rolls  before  the March  1,  2016  primary 


election. The Court has held no less than 13 telephone conferences to resolve numerous 


issues in this case requiring Court  intervention. After engaging in extensive discovery, 


the parties  agreed  to mediation,  resolved  the  substantive  issues,  and  submitted  their 


negotiated settlement agreement to the Court on March 1, 2017. 


DISCUSSION 


I. Consent Decree 


In  the  parties’  proposed  Consent  Decree  currently  before  the  Court,  the 


Defendants  strenuously deny  any  racial discrimination  or  violations  of  state  law  but 


agree they will abide by the specific standards and procedures  laid out  in the Consent 


Decree.  Specifically, Defendants  agree  to  not  engage  in  discriminatory  challenges  to 


voters’  eligibility,  to  only  process  residency‐based  challenges  if  the  challenge  is 


premised  on  residency  at  time  of  initial  voter  registration,  to  follow  particular 


procedures  in  processing  inactive  or  relocated  voters,  and  to  strictly  adhere  to  the 


formal  and  detailed  procedures  laid  out  in  the Consent Decree  for  processing  voter 


challenges.  


Defendants agree they will provide notice of written challenges and information 


relating to such challenges to a designated member of Plaintiffs’ counsel for five years 


following  the  entry  of  the Consent Decree. Defendants  also  agree  to  take  no  action 
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regarding  certain  listed  voters  restored  to  the  voter  registration  rolls  and  to  restore 


another  group  of  listed  voters.  Both  groups  of  voters will  have  two  federal  election 


cycles in which to vote or update their information before being subject to the National 


Voter Registration Act’s list maintenance procedures.  


In addition, the parties agree within 21 days after the entry of the Consent Decree 


they will attempt to choose an Examiner who will review the BOER’s actions regarding 


list maintenance and voter challenges based on residency. If the parties cannot agree on 


an Examiner, they will suggest candidates to the Court, and one will be appointed. The 


Examiner may make recommendations to the BOER regarding its compliance with state 


law procedures and the procedures in the Consent Decree.  If the BOER disagrees with 


or does not follow the recommendations any party may bring that issue to the Court’s 


attention. The Examiner’s  term  shall  run  for  three  and  a  half  years  from  the date  of 


appointment;  however,  upon  Plaintiffs’  motion  and  after  Defendants  are  given  an 


opportunity to respond, the Court may extend the Examiner’s term. 


Finally, the parties acknowledge Plaintiffs may be awarded attorneys’ fees at the 


Court’s discretion and agree Plaintiffs may seek reasonable fees and costs  incurred on 


any motion to enforce the Consent Decree.  The Court will retain jurisdiction over this 


case  for  the  five years  the Consent Decree will be  in effect; however,  this case will be 


administratively closed. The Court finds this agreement effectively resolves the merits 
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of Plaintiffs’ claims. The parties’ Consent Decree is hereby GRANTED, leaving only the 


issue of Plaintiffs’ attorneys’ fees to be determined.  


II. Attorneys’ Fees 


  Under  the “American Rule”  courts generally do not award  fees  in a  civil  suit; 


however,  under  statutory  fee  shifting  provisions,  Congress  has  allowed  for  a 


“prevailing party”  to seek an award of attorney’s  fees.1   Plaintiffs seek attorneys’  fees 


pursuant the National Voter Registration Act, 52 U.S.C. § 20510(c), which authorizes the 


Court  to  award  the  prevailing  party  reasonable  attorney’s  fees,  including  litigation 


expenses and costs.2  


 In order to be a prevailing party for the purposes of a fee‐shifting statute, there 


must be a court‐ordered “material alteration of the legal relationship of the parties.”3 In 


other words, if Plaintiff has succeeded on “any significant issue…which achieved some 


of  the  benefit  the  parties  sought  in  bringing  the  suit,”  they  are  considered  the 


“prevailing party.”4 However, finding that the Plaintiff is a prevailing party is merely a 


“statutory  threshold.”5  After  the  court  makes  this  finding,  it  is  then  tasked  with 


determining what constitutes a “reasonable” fee.6  


                                                             
1 Smalbein ex rel Estate of Smalbein v. City of Daytona Beach, 353 F. 3d 901, 904 (11th Cir. 2003). 
2 52 U.S.C. § 20510(c). 
3 Buckhannon Board & Care Home, Inc., W. Va. Dept. of Health & Human Res. 532 U.S. 598, 604 (2001). 
4 Smalbein, 353 F. 3d at 907 (citations omitted). 
5 Hensley v. Eckhart, 461 U.S. 424, 433, (1983). 
6 Id. 
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Defendants do not contest Plaintiffs’  status as  the prevailing party.  Indeed,  the 


United  States  Supreme  Court  has  held  “settlement  agreements  enforced  through  a 


consent  decree may  serve  as  the  basis  for  an  award  of  attorneyʹs  fees. Although  a 


consent decree does not always  include an admission of  liability by  the defendant,  it 


nonetheless is a court‐ordered chang[e][in] the legal relationship between [the plaintiff] 


and the defendant.”7 Accordingly, the Court finds Plaintiffs are the prevailing party and 


thus meets  the  threshold  requirement  for  receiving  attorneys’  fees.    The Court  now 


turns its discussion to the “reasonableness” of Plaintiffs’ request for attorneys’ fees. 


A. The Lodestar Calculation 


A  reasonable  attorneys’  fee  award  is properly  calculated  under  the  “lodestar” 


approach by multiplying  the number of hours  reasonably  expended on  the  litigation 


times  a  reasonable  hourly  rate.8  In making  this  calculation,  the  court  should  exclude 


hours  that  are  “excessive,  redundant,  or  otherwise  unnecessary,”  and  thus  not 


“reasonably expended.”9  A reasonable fee is one “that is sufficient to induce a capable 


attorney  to undertake  the  representation of  a meritorious  civil  rights  case,” and “the 


lodestar method yields a fee that is presumptively sufficient to achieve this objective.”10 


                                                             
7 Buckhannon, 532 U.S. at 604 (alteration in original) (internal citations and quotations omitted). 
8 American Civil  Liberties Union  of Georgia  v. Barnes,  168  F.  3d  423,  427  (11th Cir.  1999)  (citing Blum  v. 


Stenson, 465 U.S. 886, 888 (1984)).  
9 Hensley, 461 U.S. at 434. 
10 Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 552 (2010). 


Case 5:15-cv-00414-CAR   Document 71   Filed 03/30/18   Page 6 of 20







7 
 
 


Plaintiff, as the fee applicant, bears the burden of establishing the reasonableness of its 


fees.11  


Although  the  lodestar  calculated  fee  is  presumptively  reasonable  and 


presumptively  includes all the following factors, the court may consider the following 


in terms of their influence on the lodestar amount:12 (1) the time and labor required; (2) 


the novelty and difficulty of  the  legal questions;  (3)  the  skill  requisite  to perform  the 


legal  service properly;  (4)  the preclusion of other employment by  the attorney due  to 


the  acceptance  of  the  case;  (5)  the  customary  fee;  (6)  whether  the  fee  is  fixed  or 


contingent; (7) time  limitations  imposed by the client or circumstances; (8) the amount 


involved  and  the  results  obtained;  (9)  the  expertise,  reputation,  and  ability  of  the 


attorneys;  (10)  the  “undesirability”  of  the  case;  (11)  the  nature  and  length  of  the 


professional relationship with the client; and (12) awards in similar cases.13   


Ultimately,  the  trial court has  the discretion  to determine reasonable attorneys’ 


fees: “The  court,  either  trial or appellate,  is  itself an  expert on  the question and may 


consider its own knowledge and experience concerning reasonable and proper fees and 


may  form an  independent  judgment either with or without  the aid of witnesses as  to 


                                                             
11 Norman v. Housing Authority of City of Montgomery, 836 F.2d 1292, 1299 (11th Cir. 1988). 
12 Norman, 836 F.2d at 1299.  
13 Johnson v. Ga. Hwy. Express, Inc., 488 F.2d 714, 717‐719 (5th Cir. 1974), abrogated in part on other grounds, 


Blanchard v. Bergeron, 489 U.S. 87  (1989); see also Cable/Home Comm. Corp. v. Network Prod.,  Inc., 902 F.2d 


829, 853 (11th Cir. 1990).   
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value.”14    In  the  present  case,  Plaintiffs  are  requesting  the  amount  of  $560,981.93. 


Having exhaustively reviewed Plaintiffs’ time entries, and considered the parties’ briefs, 


the various factors listed above, as well as its own knowledge and experience, the Court 


finds Plaintiffs’ request for fees to be mostly reasonable except for the issues described 


and cut accordingly below. 


1. Reasonable Hourly Rate 


A  reasonable  hourly  rate  is  “the  prevailing market  rate  in  the  relevant  legal 


community for similar services by lawyers of reasonably comparable skills, experience, 


and  reputation.”15 The  relevant  legal market  is  generally  the place where  the  case  is 


filed.16 The prevailing party “bears  the burden of producing satisfactory evidence  that 


the requested rate is in line with prevailing market rates.”17 


Here, Plaintiffs  request $560,981.93. This amount  is  comprised of $57,150.43  in 


litigation  expenses  and  $503,831.50  in  attorneys’  fees  for  2,374.4  hours  spent  on  this 


case.  The  total  hours  presented  to  the  Court  represent  the  work  of  eleven  legal 


professionals—ten  attorneys  and  one  paralegal—and  one  social  scientist.  Plaintiffs 


request  the  following  hourly  rates  for  the  Bryan Cave  attorneys: William V. Custer, 


Partner, $350;  Jennifer B. Dempsey, Partner, $300;  Julia F. Ost, Senior Associate, $200; 


                                                             
14 See Norman, 836 F.2d at 1303 (citations omitted). 
15 American Civil Liberties, 168 F.3d at 436 (quoting Norman, 836 F.2d at 1299). 
16 See Cullens v. Ga. Dep’t of Transp., 29 F.3d 1489, 1494 (11th Cir. 1994).   
17 Norman, 836 F. 2d at 1299. 
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Danielle Parrington, Senior Associate, $200; Christian Bromley,  Junior Associate, $175; 


and Stephanie Roberts, Paralegal, $100.  


Plaintiffs  seek  the  following  hourly  rates  for  the  attorneys  employed  by  the 


Lawyersʹ  Committee  for Civil  Rights:  Ezra D.  Rosenberg, Co‐Director  of  the Voting 


Rights Project,  $350; Robert Kengle,  former Co‐Director  of  the Voting Rights Project, 


$350;  Julie Houk, Senior Special Counsel, $300;  John Powers, Associate Counsel, $200; 


Pam  Disney,  Law  Fellow,  $175;  Megan  Gall,  Social  Scientist,  $200  and  Madelyn 


Finucane, Legal Assistant, $100.  


This case was filed in Macon, Georgia in the Middle District of Georgia, and the 


events giving  rise  to  this  litigation occurred  in Hancock County. The Court  finds  that 


Macon  is  the appropriate  legal community  for  the purpose of determining  reasonable 


hourly  rates.   Plaintiffs’ attorneys are  located  in Atlanta, Georgia and  in Washington, 


D.C., but Plaintiffs cite  to multiple cases  from  the Middle District of Georgia  to show 


their hourly rates are reasonable. 


 Defendants only contest  the $200 hourly  rate  for  John Powers of  the Lawyers’ 


Committee citing his lack of legal experience, as he graduated from law school in 2013, 


and this case was filed in 2015. Plaintiffs argue John Powers deserves a $200 hourly rate 


due to his experience working at the Justice Department and his familiarity with voting 


rights issues. However, Mr. Powers had only been licensed to practice law for two years 
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prior to the start of this  litigation.18 In the Court’s experience, a reasonable hourly rate 


for a two‐year associate in the Middle District of Georgia is $150.  The hourly rate of Mr. 


Powers is therefore reduced to $150.  


Similarly, the $175 hourly rate requested for Pam Disney and Christian Bromley, 


both of whom graduated and were admitted  to practice  in 2013, must be  reduced  to 


$150.   Additionally,  as  Plaintiffs  have  provided  no  evidence  of what  the  reasonable 


prevailing market rate of a “social scientist” is, the Court must conclude the hourly rate 


of Megan Gall, who received her PhD in 2013, should also be reduced to $150.  


The Court finds the rest of the requested hourly rates are the prevailing market 


rates  of  attorneys with  comparable  skills,  experience,  and  reputation  in  the Middle 


District of Georgia and are therefore reasonable. 


2. Reasonable Hours Expended 


  In determining reasonable attorneys’ fees, district courts “are not authorized to be 


generous with  the money  of others,  and  it  is  as much  the  duty  of  courts  to  see  that 


excessive fees and expenses are not awarded as it is to see that an adequate amount is 


awarded.”19   To do this, the court should exclude hours that are “excessive, redundant, 


                                                             
18 The Court has no doubt Mr. Powers was a great asset to his team and has significant familiarity with 


voting rights  issues. However, Mr. Powers was  tasked with doing  fundamental  legal research such as: 


“determining  possible  causes  of  action;”  looking  for  “NVRA  cases  in  the  Eleventh  Circuit  and 


nationally;”  and determining  “whether  the Hancock County Board of Elections  and Registration were 


proper defendants.” Pls.’ Motion  for Attorneys’ Fees, Ex. B, Ex. 1,  [Doc. 68‐3, at p.2, 4]. These are tasks 


appropriately given to a second‐year attorney.  
19 American Civil Liberties Union, 168 F.3d at 428. 
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or otherwise unnecessary,” and  thus not “reasonably expended.”20 The  following  is a 


breakdown of how Plaintiffs’ attorneys delineated their time: 


 Pre‐suit Investigation and Complaint: 429.8 hours, $104,455.00. 


  Factual Investigation: 818.4 hours, $168,180.00. 
  Preparation of Filings: 112.6 hours, $30,662.50. 
 Hearings: 47.5 hours, $14,355.00. 


 Discovery: 583.15 hours, $141,865.00. 


 Meditation and Settlement: 246.95 hours, $71,375.00. 


 Recovery of Attorneysʹ Fees and Expenses: 92.3 hours, S24,130.00. 


 Administrative Tasks: 35.4 hours, $4,790.00. 


 


Except for the issues described below, the Court finds Plaintiffs’ hours to be reasonable 


given the length, magnitude, and complexity of this case. 


  Defendants argue Plaintiffs’ fees should be reduced by $9,560 “off the top” for the 


time  Plaintiffs  spent working  on  their Motion  to  Expedite Discovery,  and,  after  the 


Court  denied  the  Motion  to  Expedite  Discovery  as  premature,  a  Motion  for 


Reconsideration which  the Court  eventually  found  to be moot. Similarly, Defendants 


argue Plaintiffs’  fees  should be  reduced by  $25,150  for hours  spent on a preliminary 


injunction Plaintiffs never filed. Defendants characterize these motions as unsuccessful 


and analogize  them  to an unsuccessful  claim  for which attorneys’  fees  should not be 


requested.  The Court, however, is unpersuaded. 


  The Court only found the Motion for Reconsideration to be moot after months of 


Court‐held  status  conferences  to  ensure  Defendants’  compliance  with  the  Court’s 


                                                             
20 Hensley, 461 U.S. at 434. 
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January 21, 2015 Order directing Defendants to provide Plaintiffs with all records and 


put  purged  voters  back  on  the  rolls. All  eligible  voters who  could  be  located were 


restored to the voter rolls  in time to vote  in the March 1, 2016 election. Thus, much of 


Plaintiffs’  reasons  for  filing  their Motion  to  Expedite Discovery  and  for which  they 


prepared  the  preliminary  injunction  had  been  resolved. Additionally,  Plaintiffs were 


successful  in  obtaining  injunctive  relief  in  the Consent Decree.  Therefore,  the Court 


finds  the  hours  spent  on  these  motions  to  be  reasonable,  as  they  contributed  to 


Plaintiffs’ ultimate success. Thus, the Court will not deduct the amount suggested.  


Having  carefully  reviewed  Plaintiffs’  attorneys’  time  entries,  the  Court  finds 


Plaintiffs  generally  exercised  suitable  billing  judgment  and  their  requested hours  are 


mostly reasonable and not excessive. As Plaintiffs point out, the majority of the work in 


this case was performed by only  three attorneys. Those  three attorneys,  together with 


one  paralegal,  performed  1,937.7  out  of  the  2,374  hours  claimed  in  this  case.  The 


Lawyers’  Committee  “no  charged”  a  significant  portion  of  their  time  entries, 


recognizing  time  they may  have  spent  on  tasks which were  excessive,  duplicative, 


inefficient,  not  directly  related  to  the  case,  or  insufficiently  detailed.  The  Lawyers’ 


Committee  seeks payment  for  1,619.3 hours  out  of  the  2,374.4  total  requested  hours. 


William  Custer  of  Bryan  Cave  similarly  avers  he  cut  hours  for  the  same  reasons, 
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although  these  cuts  are  not  shown  in  the  time  entries.  Both  groups  of  attorneys 


deducted an additional 10%. 


Defendants  argue  Plaintiffs’  reductions  are  not  enough.  Defendants  contend 


Plaintiffs had an  excessive number of attorneys  for what Defendants argue  is a  four‐


lawyer case. Defendants point  to this Court’s decision  in Prison Legal News, where  the 


Court  reduced  the plaintiffs’  attorneys’  hours  by  50%  for  unnecessarily  having  eight 


attorneys.21 The Court, is of course, familiar with its reasoning in Prison Legal News and  


finds this case to be easily distinguishable. 


  Prison  Legal  News  was  a  “relatively  straightforward  challenge  on  First  and 


Fourteenth Amendment grounds  to a  jail’s mail policies—a  factual and  legal  scenario 


that  [p]laintiff  ha[d]  been  litigating  nationwide  and  one  with  which  [p]laintiff’s 


seasoned  attorneys were  very  familiar.”  22 Here,  unlike  Prison  Legal News,  the Court 


immediately  recognized  this  case  to  be  complicated  and  complex—legally  and 


especially  factually—which  is why  the Court  involved  itself  so  early  in  the  case  and 


held no less than 13 telephone conferences throughout the litigation process. 


Additionally, although the Court recognizes the Lawyers’ Committee specializes 


in voting rights  issues, Defendants presents no evidence  the Lawyers’ Committee has 


                                                             
21 See generally Prison Legal News v. Chapman, No. 3:12‐CV‐00125 (CAR), 2015 WL 5722797 (M.D. Ga. Sept. 


29, 2015). 
22 Prison Legal News, 2015 WL 5722797, at *3.  
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litigated  this  same  exact  legal  scenario,  or  copied  large  parts  of  the  complaint  from 


another law suit.23 Indeed, the Lawyers’ Committee could not have previously litigated 


the  same  factual  scenario,  as  the  people  involved  in  this  litigation  are  specific  to 


Hancock  County,  Georgia,  and  this  case  required  extensive  factual  investigation  to 


locate  the people  affected, determine  their  voting  eligibility,  and  restore  them  to  the 


voter rolls.  


Finally,  during  the  course  of  the  litigation  in  Prison  Legal  News,  the  Court 


“expressed  its  incredulity over  [p]laintiff’s need  for  so many attorneys on  this  case,” 


informed  “[p]laintiff  that  the  nature  and  complexity  of  the  claims  at  issue  [did]  not 


justify  such  an  excess  of  attorneys  on  the  case,”  and  “instructed  [p]laintiff  that  two 


attorneys would be more than sufficient.” After this admonishment, the plaintiff in that 


case  removed  one  attorney  and  added  two more. Additionally,  the Court  noted  the 


defendants in Prison Legal News employed one attorney throughout the litigation.  


An excessive and unnecessary number of attorneys are not present here. When 


Plaintiffs  filed  this  case,  the Court  recognized  the  complexities  of  both  the  legal  and 


factual  issues  presented.  The Court  did  not  admonish  Plaintiffs  for  their  number  of 


attorneys.  Additionally,  Defendants  never  had  less  than  two  attorneys  attend  the 


thirteen telephone conferences, and at seven of the thirteen conferences Defendants had 


                                                             
23  In  American  Civil  Liberties  Union,  the  Eleventh  Circuit  found  the  hours  claimed  for  drafting  the 


complaint to be excessive, as the complaint was largely derived from other sources. 168 F.3d at 431.  
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three attorneys present. This is in stark contrast to the number attorneys on each side in 


Prison Legal News, and a testament to the complex nature of this case. 


 Additionally,  having  multiple  lawyers  on  a  case  is  not  “inherently 


unreasonable,”24 and Defendants point to only five instances out of 23 months of  daily 


time entries they argue are redundant.  Defendants first point to the November 2, 2015 


time  entry  showing  six  attorneys—Custer, Dempsey, Houk,  Powers, Rosenberg,  and 


Disney—billed  time  for  reviewing  the  Complaint.  However,  in  the  time  records 


provided  to  the Court,  the  5.2  hours  John Powers  spent  incorporating  edits  into  the 


Complaint, and  the 2 hours Pam Disney  spent  reviewing  the Complaint and  its cited 


case  law,  were  not  charged.25  Plaintiffs’  attorneys  spent  approximately  104.1  hours 


working on the Complaint, not including the time of the paralegals, and deducted 46 of 


those hours as a no charge. The Court  finds 58.1 hours spent on a 50‐page  (excluding 


exhibits),  236‐paragraph Complaint, with  extremely  specific  factual  allegations  and  a 


detailed racial history of Hancock County to be reasonable. 


Second, Defendants  assert  it was  redundant  for  Custer, Disney,  Powers,  and 


Houk to all spend time reviewing Defendants’ Answer on December 9, 2015. However, 


both  Disney’s  and  Power’s  time  regarding  the  Answer  has  been  deducted  as  a  no 


                                                             
24 American Civil Liberties, 168 F. 3d, at 432.  
25 Pls.’ Motion for Attorneys’ Fees, Ex. B, Ex. 1, [Doc. 68‐3, at p. 9‐10]. 
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charge.26  Similarly,  Defendants  argue  four  lawyers  billing  on  February  8,  2016,  for 


preparation for a status conference with the Court is excessive. However, both Powers’ 


and Houk’s time was deducted as a no charge.27   


Fourth, Defendants assert it was unreasonable for four attorneys to prepare and 


attend a status telephone conference with the Court on February 16, 2016. Again, John 


Powers’ time preparing for, attending, and post‐briefing the status conference has been 


deducted as a no charge. In fact, John Powers’ time has been deducted for 11 out of the 


13  telephone  conferences with  the  Court.28  The  Court  has meticulously  combed  the 


record  and  the  time  entries  filed.  None  of  the  12  conferences  for  which  Plaintiffs 


submitted  full  records had more  than  three attorneys billing  time;  for  six conferences 


only two attorneys billed time; and for one conference only John Powers attended.  


However,  the Court  agrees  it was  unnecessary  and  excessive  for  three  senior 


attorneys to be billing time at $300‐$350 an hour for these telephone conferences. In fact, 


10 out of 34 total time entries claimed for Jennifer Dempsey in this case were either for 


telephone  conferences with  co‐counsel,  for which William  Custer  or  Julie Houk  (or 


both) also billed, or for telephone conferences with the Court, for which William Custer 


or  Julie Houk  (or  both)  also  billed.  The Court  understands  the  need  to  keep  senior 


                                                             
26 Id. at p. 23. 
27 Id. at p. 29. 
28 For one conference the Court is missing the time entries for that week. Lawyers’ Committee seems to 


have omitted a week from their time entries. Page 31 ends on 1/15/16 and page 32 begins on 2/2/16. Pls.’ 


Motion for Attorneys’ Fees, Ex. B, Ex. 1, [Doc. 68‐3, at p. 30‐31].  
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attorneys  informed as  to  the progress of  the  litigation. However,  it  is  redundant and 


unreasonable to bill for three senior attorneys for the same activity, and  it is especially 


unreasonable because Ms. Dempsey did not address the Court or opposing counsel at 


the majority, if not all, of the status conferences. This time must be deducted. 


Lastly, Defendants argue  it was excessive  for Custer, Dempsey, and Powers  to 


bill time for attending at the 30(b)(6) deposition of Defendant Tiffany Medlock on June 


28, 2016. Plaintiffs contend since this was the most important deposition they took, and 


for  the  other  five  depositions  they  had  only  one  or  two  attorneys  bill  time,  it was 


reasonable  for  three  of  Plaintiffs’  attorneys  to  bill  time  for  this  one  deposition.  The 


Court  finds  two  attorneys would  have  been  sufficient,  and  therefore  the  Court will 


deduct William Custer’s time. 


Additionally, Plaintiffs seek $24,130.00 for 92.3 hours spent recovering attorneys’ 


fees for this case. Although there is nothing inherently excessive about a request for fees 


associated  with  filing  attorneys’  fees,29  the  Court  finds  this  amount  of  time  to  be 


excessive.30 Some of  this  time may have been  spent negotiating  the  issue of  fees with 


                                                             
29 Johnson v. State of Miss., 606 F.2d 635, 638 (5th Cir. 1979). In Bonner v. City of Prichard, 661 F.2d 1206, 1209 


(11th Cir.  1981)  (en banc),  the Eleventh Circuit  adopted  as binding precedent  all  the decisions of  the 


former Fifth Circuit handed down prior to the close of business on September 30, 1981. 
30  In Prison Legal News,  the Court  found  35.78 hours working on  fee  recovery  to be  excessive. The  fee 


request evidences patently excessive expenditures of time throughout the litigation. 2015 WL 5722797, at 


*5.  In  Loranger  v.  Stierheim,  the  Eleventh Circuit  noted  seeking  compensation  for  over  100  hours  for 


preparing an initial fee request to be “patently excessive.” 10 F.3d 776, 782–83 (11th Cir. 1994).  
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Defendants;  however  Plaintiffs’  counsel  avers  their  time  records  were  kept  in  the 


ordinary  course  of  business,  so  no  substantial  time  would  have  been  required  to 


compile  those  records.  Additionally,  the  legal  issues  associated  with  a  request  for 


attorneys’ fees are neither novel nor complicated. The Court recognizes counsel had to 


use  billing  judgment  and  deduct  time  from  their  records;  however,  in  the  Court’s 


experience this would not take more than a few days. The Court will reduce this $24,130 


by 50%, and award $12,065. 


  Except for the  issues described above, the Court finds Plaintiffs’ attorneys’ hours 


to be reasonable. Defendants do not contest Plaintiffs’  litigation expenses, and, having 


carefully reviewed  the records and  receipts attached  to Plaintiffs’ affidavits,  the Court 


finds these expenses are legitimate and reasonable and awards them to Plaintiffs in full. 


Therefore, below are the hours and rates the Court will award each person. 


Attorney  Hourly 


Rate 


Awarded 


Hours Awarded 
(claimed hours –hours 


deducted) 


Total Fee 


William Custer  $350  258‐ 4(for redundant 


deposition)= 254 


$88,900.00 


Ezra Rosenberg  $350  43  $15,050.00 


Robert Kengle  $350  3  $1,050.00 


Jennifer Dempsey  $300  77‐ 9.7(for redundant 


telephone conferences)= 


67.3 


$20,190.00 


Julie Houk  $300  654.5  $196,350.00 
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Julia Ost  $200  76.6  $15,320.00 


Danielle Parrington  $200  38.40  $7,680.00 


Christian Bromley  $150  28  $4,200.00 


John Powers  $150  756.5  $113,475.00 


Megan Gall  $150  10.5  $1,575.00 


Pam Disney   $150  141.5  $21,225.00 


Stephanie Roberts 


(paralegal) 


$100  268.70  $26,870.00 


Madelyn Finucane 


(legal assistant) 


$100  10.3  $1,030.00 


Total:      $512,915.00 


Subtracting: 


 $12,065 (for 


Excessive time spent 


on Attorneys’ Fees 


Recovery) 


 $16,817 (10% of 


Bryan Cave’s 


Original Fee 


Amount) 


 $39, 164 (10% of 


Lawyers’ 


Committee’s Original 


Fee Amount) 


     


FINAL TOTAL      $444,869.00 
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CONCLUSION 


In light of the foregoing, the Court GRANTS the parties’ Joint Motion for Entry 


of Consent Order  [Doc.  67]  and Plaintiffs’ Motion  for Attorneys’  Fees  [Doc.  68]. The 


Court HEREBY ORDERS Defendants  to  pay  Plaintiffs  $444,869.00  in  attorneys’  fees 


and $57,150.43 in expenses. The Clerk is DIRECTED to administratively close this case. 


However,  the Court will retain  jurisdiction  for  the  five years  the Consent Decree  is  in 


effect. 


SO ORDERED, this 30th day of March, 2018. 


              S/ C. Ashley Royal 


              C. ASHLEY ROYAL, SENIOR JUDGE 


              UNITED STATES DISTRICT COURT 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Dominic . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, GA . 


3. I moved to College Park at the end of August 2020. I knew there was a 


Special Election coming up for Congressional District 5 at the end of 


September, and I decided I would vote in person because I wasn’t sure I 


would have enough time to update my information and vote absentee. When I 


moved, I updated my driver’s license and voter registration almost 


immediately. I used My Voter Page to check my registration and polling 


location, and by early in September all of my information was correctly 


updated. 


4. On September 29, 2020, I went to vote for the Special Election. I checked 


My Voter Page again that morning to confirm my information and polling 


place. Everything looked correct. A screenshot of My Voter Page that shows 


my correct name, address, and polling place is attached as Exhibit A. But 


when I walked into my polling place at the College Park Auditorium, the poll 


workers scanned my ID and said I wasn’t showing up in their system. They 


searched for my name manually, and still weren’t able to find my name. Two 







 


 


different poll workers started working on this issue. They tried different 


spellings of my name and tried scanning my ID again. I pulled up My Voter 


Page on my phone to show them my registration, but they still couldn’t find 


me. They said they didn’t know why I wasn’t showing up in their system. 


5. Eventually, a manager came over to help with this process. She tried all of 


the same ways of searching for my name again, and still couldn’t find me in 


their system. She then made a call to someone, but I’m not sure who. She was 


on the phone for quite a while before she told me that I was registered to vote 


at College Park Auditorium, but they hadn’t updated the list at this location, 


which is why I wasn’t showing up. She told me that if I chose to vote in-


person in November, I wouldn’t have any problems. But this time, because 


the lists weren’t updated, I couldn’t vote using the machines. Instead, she told 


me I could fill out a provisional ballot. 


6. The poll workers walked me over to a table where provisional voting was 


happening. First I had to fill out a form to request the provisional ballot. 


There was only one chair at the table, and it was being used by another voter 


completing their provisional ballot. The table was very short, and I had to 


lean over it without sitting to fill out my form. I am disabled (Cerebral Palsy) 


and experience a lot of back pain as a result, so this was incredibly 


uncomfortable for me. I’m not a complainer, so I didn’t say anything, but I 







 


 


thought it was unfortunate that they weren’t prepared to accommodate 


disabled voters. 


7. Once I filled out the form, I was given my provisional ballot. The other 


person voting on a provisional ballot was done at that point, so I moved to the 


chair that was set up at the end of the table to fill out my ballot. There was a 


cardboard barrier set up for some privacy, but the poll worker was standing 


right next to me as I was filling out my ballot. At one point she tried to 


engage in conversation as I was voting. 


8. When I finished filling out my ballot, the poll worker told me I needed to put 


the ballot in two envelopes and seal them both. I asked her how I should seal 


them, and she told me to pull down my mask and lick the envelopes. So in 


the middle of a pandemic, in an enclosed public space, I had to take off my 


mask and lick two envelopes that had just been handled by another person. I 


was kind of horrified, this just didn’t feel safe to me. But I didn’t have 


another option, so I did it. 


9.  Finally, I put my ballot in the bag where they were collecting provisional 


ballots. I asked the poll workers where I could check to see if it had been 


counted, and they told me not to worry about it, that my ballot would be 


counted. I actually don’t know if my ballot was counted or not, and I don’t 


know how to check. 







 


 


10. Throughout this voting experience, I was troubled by the polling place’s 


preparation for disabled voters and their preparation for COVID. Leaning 


over the short table was really uncomfortable, and being asked to take off my 


mask was kind of scary. It seemed like the polling place was ill-prepared to 


keep people comfortable and safe.  


11. But even more than that, I am upset that the polling place’s system wasn’t 


updated before the election. I had been properly registered for a month, and I 


was supposed to vote there, but because they hadn’t updated their lists, I 


couldn’t cast my ballot. This seems unacceptable to me. It was disappointing. 


I work in voter protection as the Development Manager for Fair Fight Action, 


but I myself have not experienced barriers to voting prior to this.  I thought, if 


this is what voting looks like in a small Special Election, what’s going to 


happen in the General Election? I am voting by mail for the General Election, 


but I am concerned about what’s going to happen for people voting in person. 


12.I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


13.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


14.  I declare under penalty of perjury that the foregoing is true and correct. 







 


 


      


       
    _____________ 
    DOMINIC  
 
 
    ______________________ 
    DATE 
 
 
 


 







 


 


Exhibit A 
Screenshot of My Voter Page 
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Document: O.C.G.A. § 21-2-229


O.C.G.A. § 21-2-229


Current through the 2021 Regular Session of the General Assembly.


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS


AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF VOTERS


§ 21-2-229. Challenge of applicant for registration by other electors; notice and
hearing; right of appeal; sanctions for board’s noncompliance


(a) Any elector of a county or municipality may challenge the qualifications of any person applying to


register to vote in the county or municipality and may challenge the qualifications of any elector of the


county or municipality whose name appears on the list of electors. Such challenges shall be in writing


and shall specify distinctly the grounds of the challenge. There shall not be a limit on the number of


persons whose qualifications such elector may challenge.


(b) Upon such challenge being filed with the board of registrars, the registrars shall set a hearing on


such challenge within ten business days after serving notice of the challenge. Notice of the date, time,


and place of the hearing shall be served upon the person whose qualifications are being challenged along


with a copy of such challenge and upon the elector making the challenge within ten business days


following the filing of the challenge. The person being challenged shall receive at least three days' notice


of the date, time, and place of the hearing. Such notice shall be served either by first-class mail


addressed to the mailing address shown on the person's voter registration records or in the manner


provided in subsection (c) of Code Section 21-2-228.


(c) The burden shall be on the elector making the challenge to prove that the person being challenged is


not qualified to remain on the list of electors. The board of registrars shall have the authority to issue


subpoenas for the attendance of witnesses and the production of books, papers, and other material upon


application by the person whose qualifications are being challenged or the elector making the challenge.


The party requesting such subpoenas shall be responsible to serve such subpoenas and, if necessary, to


enforce the subpoenas by application to the superior court. Any witness so subpoenaed, and after


attending, shall be allowed and paid the same mileage and fee as allowed and paid witnesses in civil


Copy Citation
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actions in the superior court.


(d) After the hearing provided for in this Code section, the registrars shall determine said challenge and


shall notify the parties of their decision. If the registrars uphold the challenge, the person's application


for registration shall be rejected or the person's name removed from the list of electors, as appropriate.


The elector shall be notified of such decision in writing either by first-class mail addressed to the mailing


address shown on the person's voter registration records or in the manner provided in subsection (c) of


Code Section 21-2-228 for other notices.


(e) Either party shall have a right of appeal from the decision of the registrars to the superior court by


filing a petition with the clerk of the superior court within ten days after the date of the decision of the


registrars. A copy of such petition shall be served upon the other parties and the registrars. Unless and


until the decision of the registrars is reversed by the court, the decision of the registrars shall stand.


(f) Failure to comply with the provisions of this Code section by the board of registrars shall subject such


board to sanctions by the State Election Board.


History


Code 1981, § 21-2-229, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1997, p. 590, § 25; Ga. L. 1998,


p. 295, § 1; Ga. L. 2021, p. 14, § 15/SB 202.
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DECLARATION UNDER PENALTY OF PERJURY 


PURSUANT TO 28 U.S.C. § 1746 


1. My name is Roxahne . I am over eighteen years of age and competent 


to testify to the matters contained herein. 


2. I am a resident of DeKalb County in Georgia and my residence address is 


, , GA . 


3. The last time I voted was in the Presidential Primary in March 2020. Soon 


after, I moved from Fulton County to Decatur in DeKalb County with my 


fiancé Jerome . It was getting close to the June 9, 2020 election, and 


both he and I still had not received new voter cards in the mail. I called the 


voter registration office and they asked us for our name, date of birth, and 


zip code. I gave both our old zip code in Fulton County and our new zip 


code in DeKalb County. The voter registration office said they found no 


record of us within the system, even though we had just voted in Fulton 


County in March 2020. We never had a problem receiving our voter cards in 


Fulton County. I have attached pictures of my voter registration form from 


Fulton County and the envelope it came in as Exhibits A and B. The voter 


registration office told us to try filling out a new voter registration card, go 


to our old voting precinct, and try voting there. We did not do that because 


we believed that we would be rejected or get in trouble for trying to vote in a 


district we did not live in. Because of this, neither I nor my fiancé were able 


to vote in this election. 


4. It is my right to vote, I have the right to create change in this country, and I 


want to create a better future for my grandkids. I cannot do that if I am 


purged from the voter rolls. 







 


5. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


6. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


7. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


        


       Signature 


       Roxahne  


 


 


 


 


 


 


 


 


 


 


 


 







 


 


Exhibit A 


Fulton County Voter Registration Form 


 


 







 


Exhibit B 


Envelope for Fulton County Registration Form 
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SUMMARY 


Voter Registration: Recent Developments and 
Issues for Congress 
Voter registration policies are typically determined by state and local governments, subject to 
certain federal requirements. Historically, much of the federal policy discussion surrounding 
voter registration has focused on providing access to registration opportunities. Some federal 
statutes that primarily address preserving voting access for certain constituencies also include 
provisions that address voter registration, such as the Voting Rights Act of 1965 (VRA), the 
Voting Accessibility for the Elderly and Handicapped Act of 1984 (VAEHA), and the Uniformed 
and Overseas Citizens Absentee Voting Act of 1986 (UOCAVA).  


The National Voter Registration Act of 1993 (NVRA) expanded registration opportunities by creating a federal mail-based 
registration form and requiring states to provide voter registration opportunities alongside services provided by departments 
of motor vehicles (DMVs) and at other agencies. NVRA remains a fundamental component of federal voter registration 
policy and contains a number of other provisions affecting voter registration administration. Other key provisions of NVRA 
are related to processes used for voter list maintenance or removing voters from the registration list, among other provisions. 
The Help America Vote Act of 2002 (HAVA), a broader election administration statute, also addresses voter registration. 
HAVA required states to create a computerized, centralized voter registration list  and introduced revisions to the NVRA 
mail-based voter registration form, among other provisions.  


State officials retain the ability to determine a variety of features related to their voter registration systems. For example, state 
registration deadlines for federal elections cannot be more than 30 days before an election under NVRA, but states may set 
deadlines closer to Election Day or allow same-day voter registration. A number of states have automatic voter registration 
policies, where data from individuals transacting business with certain agencies are au tomatically shared with state election 
officials to facilitate new or updated voter registration records. States have different policies on whether convicted felons can 
vote while incarcerated or after their sentences are completed, as well as different policies on determining residency or 
domicile for voting purposes. States also vary in a range of administrative processes related to voter registration, including 
voter registration list maintenance, voter removal processes, and data-sharing.  


Legislation addressing voter registration is routinely introduced in Congress, often proposing to amend existing provisions 
under NVRA or HAVA related to expanding voter registration opportunities or providing uniformity across state practices. 
Voter registration system policies are also discussed in the context of election security, particularly following evidence that 
foreign actors attempted to access or accessed voter registration systems in some states prior to the 2016 election. During the 
116th Congress to date, more than 75 bills have been introduced that address some element of federal voter registration. Some 
of these are standalone bills that solely address voter registration, and some of these are broader election administration o r 
election security bills that contain specific provisions related to voter registration.  


Many view congressional activity related to voter registration as an extension of the federal government’s role in upholding 
the constitutional right to vote and ensuring the integrity of election processes. As a prerequisite to voting in each state but 
North Dakota, which does not require voter registration, voter registration policies, broadly, can help prevent ineligible 
individuals from voting or prevent eligible voters from voting multiple times in an election. Certain voter registration 
measures, however, may be viewed as barriers that inhibit otherwise eligible individuals from being able to vote. Some may 
question whether further expanding the federal role in voter registration is necessary, given existing federal and state 
practices. Imposing uniform standards across states could also present challenges because of the decentralized nature of U.S. 
election administration and the variety of election practices currently in place under state laws. Other measures addressing 
elements of election administration or election integrity, unrelated to voter registration, may also be a legislative priority. 
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Introduction 
Voter registration is a prerequisite for voting in federal elections in each state except North 
Dakota, which does not require voter registration. States largely determine their own voter 
registration policies, subject to certain federal statutory requirements, mainly found in the 
National Voter Registration Act of 1993 (NVRA) and the Help America Vote Act of 2002 
(HAVA). Congressional attention to voter registration traditionally has been related to ensuring 
registration access through promoting registration opportunities or protecting individuals from 
discriminatory registration practices in federal elections, and these considerations remain in 
current policy debates. Evidence of foreign interference attempts during the 2016 election cycle, 
however, has also drawn congressional attention to election security considerations in the 116th 
Congress.  


Among other election interference evidence, the Senate Select Committee on Intelligence (SSCI) 
found that Russian actors scanned voter registration systems in multiple states prior to the 2016 
election. In at least seven states, voter registration systems were targeted for access, either directly 
or through connections between the state’s registration database and other governmental or 
election systems, and in two of those states, voter registration databases were inappropriately 
accessed.1 The SSCI found no evidence that any registration data had been altered or deleted in 
2016, but its report notes that the data obtained from security breaches may be used at a later date 
for interference efforts or other purposes, such as identity theft.  


The first sections of this report provide background information on current federal policies 
affecting voter registration and an overview of voter registration policy aspects that can vary 
across states. The later sections of the report provide an overview of selected voter registration 
issues before Congress. These sections include references to specific bills introduced during the 
116th Congress to date; generally, many of the subjects addressed in these bills have also been of 
legislative interest in previous Congresses. A number of election security bills introduced in the 
116th Congress address elements of voter registration, and Congress also continues to explore 
policy options that would address registration opportunities. 


Current Federal Voter Registration Statutes 
State and local governments are responsible for many aspects of election administration, but 
several federal statutes affect voter registration processes. Historically, federal laws addressing 
voting access have also often included voter registration provisions. For example, the Voting 
Rights Act of 1965 (VRA), as amended, prohibits any voting qualification, prerequisite, standard, 
practice, or procedure that results in denial or abridgement of the right to vote based on race, 
color, or membership in a language minority.2 The Voting Accessibility for the Elderly and 
Handicapped Act of 1984 (VAEHA) requires states to establish “a reasonable number of 
accessible permanent registration facilities” and offer registration aids for elderly or handicapped 
individuals to use in federal elections.3 The Uniformed and Overseas Citizens Absentee Voting 


                                              
1 U.S. Congress, Senate Select Committee on Intelligence, Russian Active Measures Campaigns and Interference in the 
2016 U.S. Election, Volume 1: Russian Efforts Against Election Infrastructure with Additional Views, 116th Cong., 1st 
sess., July 25, 2019, at https://www.intelligence.senate.gov/sites/default/files/documents/Report_Volume1.pdf. 
2 52 U.S.C. §§10301, 10303; see CRS Report R43626, The Voting Rights Act of 1965: Background and Overview. 
3 P.L. 98-435, October 31, 1985, 99 Stat. 563; 52 U.S.C. ch. 201; see 52 U.S.C. §§20103 -20104 for voter registration 
provisions. 
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Act of 1986 (UOCAVA) requires states to accept and process any valid voter registration 
applications received at least 30 days prior to a federal election from military or overseas voters4 
and created an official postcard form states would accept for these individuals containing both a 
voter registration application and an absentee ballot application.5 The two main federal statutes 
affecting voter registration are the National Voter Registration Act of 1993 (NVRA) and the Help 
America Vote Act of 2002 (HAVA), summarized in the sections below.  


National Voter Registration Act of 1993 (NVRA) 
The National Voter Registration Act of 1993 (NVRA) is the primary federal statute addressing 
voter registration.6 NVRA’s stated purposes are to establish procedures to increase the number of 
eligible citizens registered to vote in federal elections; enable enhanced voter participation in 
federal elections; protect the integrity of the electoral process; and ensure accurate voter 
registration records.7 Additional information on NVRA can be found in CRS Report R45030, 
Federal Role in Voter Registration: The National Voter Registration Act of 1993 and Subsequent 
Developments. 


Among its provisions to expand access to voter registration, NVRA requires states to provide in-
person voter registration opportunities at certain locations. The “motor-voter” provisions of 
NVRA require states to simultaneously provide eligible citizens an opportunity to register to vote 
(or update their registration information) when they apply for a motor vehicle driver’s license or 
other personal identification document issued by a state department of motor vehicles (DMV). 8 In 
addition to DMVs, states under NVRA provide in-person voter registration opportunities at 
designated, residence-based voter registration sites, in accordance with state law, and at 
designated federal, state, or nongovernmental offices, including state agencies providing public 
assistance or services to persons with disabilities.9 


Other components of NVRA relate to voter registration administration and voter list 
maintenance.10 Each covered state is required to designate a state officer or employee to serve as 
the chief state election official and coordinate state responsibilities related to NVRA.11 NVRA 
also specifies certain requirements for the information presented on and collected by state voter 
registration forms for federal elections and requires states to accept a federal, mail-based voter 
registration application authorized by NVRA.12 It also includes procedural requirements for 


                                              
4 UOCAVA applies to members of the uniformed services and U.S. citizens who live abroad. The uniformed services 
includes members of the Merchant Marine, Army, Navy, Air Force, Marine Corps, Coast Guard, the commissioned 
corps of the Public Health Service, and the commissioned corps of the National Oceanic and Atmospheric 
Administration. 
5 P.L. 99-410, August 28, 1986, 100 Stat. 924; 52 U.S.C. ch. 203; CRS Report RS20764, The Uniformed and Overseas 
Citizens Absentee Voting Act: Overview and Issues. 
6 P.L. 103-31, May 20, 1993, 107 Stat. 77; 52 U.S.C. ch. 205.  
7 52 U.S.C. §20501(b). 
8 52 U.S.C. §§20502-20504. 
9 52 U.S.C. §20506(a). 
10 For further discussion on NVRA’s list  maintenance provisions, see section on “ Voter List  Accuracy, Maintenance, 
and Record Sharing” later in this report. 
11 52 U.S.C. §20509. States exempt from NVRA are Idaho, Minnesota, New Hampshire, North Dakota, Wisconsin, and 
Wyoming. 
12 52 U.S.C. §20508. Voter registration applications under NVRA “may require only such identifying information ... as 
is necessary” to verify eligibility and to administer voter registration and other parts of the election process. These 
applications must include statements listing federal voting eligibility requirements (including citizenship) and require a 
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transmitting completed applications from voter registration agencies to state election officials and 
notifying applicants about the disposition of their applications.13 NVRA establishes criminal 
penalties for individuals who “knowingly and willfully” attempt to intimidate, threaten, or coerce 
anyone who is attempting to register to vote, assisting with voter registration, voting, or 
exercising any right under NVRA, and for individuals who attempt to deprive state residents of a 
“fair and impartially conducted election process” by procuring or submitting voter registration 
applications or ballots that are known to be fraudulent according to state law. These acts could be 
punishable by fines under Title 18 of the U.S. Code and/or imprisonment for up to five years.14 


Some provisions of NVRA also address voter registration list maintenance efforts. NVRA 
stipulates that once a voter is registered, that individual’s name will not be removed from the list 
or roster of eligible voters unless the voter requests removal; has died; has moved out of the 
jurisdiction; or, as provided by state law, has received a disqualifying criminal conviction or is 
found to be mentally incapacitated.15 Voters may not be removed from the registration rolls solely 
due to nonvoting,16 or for moving within the same electoral jurisdiction.17 States may also remove 
a voter from the registration rolls if the registrant has notified the election office that he or she has 
moved.18  


States may “conduct a general program that makes a reasonable effort” to remove voters from the 
list due to death or a change of residence, which must be completed at least 90 days prior to a 
federal election.19 The processes states use for maintaining their registration lists for federal 
elections must be undertaken in a “uniform, nondiscriminatory” fashion and comply with the 
Voting Rights Act of 1965.20 Registrars can send a notice to voters they believe should be 
removed, containing a forwardable mail response card with prepaid postage, and if a voter does 
not respond to the notice, that individual may be removed from the state’s registration list after he 
or she fails to vote or appear to vote in two consecutive general elections for federal office.21 
NVRA notes that states may conduct such a program using information from the U.S. Postal 
Service (USPS) National Change of Address (NCOA) database to identify those who may have 
moved.  


                                              
signature from the applicant, attesting that he or she meets the eligibility criteria. Voter registration forms may not 
include “any requirement for notarization or other formal authentication.” The forms also include a statement about 
penalties for submitting a false voter registration application, and a statement asserting that information about declining 
to register or the office where a citizen registered would be kept confidential.  
13 52 U.S.C. §§20506(d), 20507(a). 
14 52 U.S.C. §20511. 
15 52 U.S.C. §20507(3-4). For an overview of state laws regarding voting rights and criminal convictions, see links 
provided under “Additional Resources” at Felon Voting Rights, National Conference of State Legislatures, October 14, 
2019, at http://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx; for one overview of state laws 
regarding voter rights and mental health conditions, see National Alliance on Mental Illness, Voter Rights: Mental 
Health Conditions, 2018, at https://www.nami.org/Get-Involved/Take-Action-on-Advocacy-Issues/
Vote4MentalHealth/Know-Your-Voting-Rights. 
16 52 U.S.C. §20507(b)(2). 
17 52 U.S.C. §20507(e-f). If a voter changed addresses within a jurisdiction and was removed from the voter roll, 
NVRA contains provisions to allow these individuals to vote or update their registration information on Election Day. 
18 52 U.S.C. §20507(d). 
19 52 U.S.C. §20507(a)(4). 
20 52 U.S.C. §20507(b)(1). 
21 52 U.S.C. §20507(d). For an analysis of the recent U.S. Supreme Court case, Husted v. A. Philip Randolph Institute, 
see CRS Legal Sidebar LSB10175, Supreme Court Rules Ohio Voter Roll Law Comports with National Voter 
Registration Act. 
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Under NVRA, states are required to keep records pertaining to voter registration list maintenance 
and to make these records publicly available.22 NVRA also directed the Federal Election 
Commission (FEC) to publish a biennial election report assessing the impact of the act on federal 
election administration and offering recommendations for improvements to federal and state 
procedures, forms, and other matters affected by NVRA. These FEC responsibilities were 
transferred to the U.S. Election Assistance Commission (EAC) following the enactment of the 
Help America Vote Act (HAVA) in 2002.23 


Help America Vote Act of 2002 (HAVA)24 
One key component of HAVA related to voter registration required states to create “a single, 
uniform, official, centralized, interactive computerized statewide voter registration list,” 
maintained at the state level by the chief state election official and containing the name, 
registration information, and a unique identifier for each voter.25 This electronic list is often 
referred to as a state’s voter registration database (VRDB). States also must follow certain steps 
to verify the identities of new voter registration applicants.26 States may not accept or process a 
voter registration application for federal elections unless the applicant provides a current and 
valid driver’s license number, the last four digits of his or her Social Security number, or (if the 
applicant has neither) an alternate, unique identifying number assigned by the state for voter 
registration purposes.27 New voters who submit a voter registration application by mail, and have 
not previously voted in a federal election in a state, must provide a current and valid photo 
identification or present “a current utility bill, bank statement, government check, paycheck, or 
other government document that shows the name and address of the voter,” when they vote for 
the first time.28 


HAVA also introduced four specific additions to the federal mail-based voter registration form 
created by NVRA: (1) a question asking whether the registrant was a U.S. citizen; (2) a question 
asking whether the registrant would be 18 years of age or older by the next election; (3) a 
statement that if the registrant had answered “no” to either of the preceding questions, that he or 
she was to stop filling out the form and not register; and (4) a statement alerting a first-time 
registrant applying via mail to submit copies of appropriate documentation with his or her 
application or else he or she may be required to provide such documentation when voting for the 
first time.29  


                                              
22 52 U.S.C. §20507(i). 
23 52 U.S.C. §20508. Since 2014, the EAC has published the NVRA report along with the UOCAVA report and the 
Election Day survey as its biennial Election Administration and Voting Survey (EAVS) Comprehensive Report. For 
additional information and to view recent EAVS reports, see U.S. Election Assistance Commission, Election 
Administration and Voting Survey (EAVS) Comprehensive Report, at  https://www.eac.gov/research-and-data/studies-
and-reports/. 
24 52 U.S.C. §§20921 et seq. This report only briefly addresses parts of HAVA that affected NVRA or voter 
registration in federal elections. HAVA has many additional components related to elections administration; for more 
information, see CRS Report RS20898, The Help America Vote Act and Election Administration: Overview and 
Selected Issues for the 2016 Election . 
25 52 U.S.C. §21083(a)(1)(A). 
26 For additional discussion, see National Conference of State Legislators, Voter List Accuracy, December 17, 2019, at 
https://www.ncsl.org/research/elections-and-campaigns/voter-list-accuracy.aspx.  
27 52 U.S.C. §21083(a)(5)(A)(i-ii). 
28 52 U.S.C. §21083(b). 
29 Individuals who fall into this category and are unable to provide documentation when voting for the first  t ime may 
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Certain HAVA provisions also address voter registration list maintenance. Generally, HAVA 
directs states to follow NVRA’s voter removal provisions if removing voters from the VRDB. 
HAVA also requires states to coordinate their computerized voter registration lists with state 
agency records on felony status and state agency records on death.30 Finally, HAVA directs state 
DMV officials to enter into agreements with the Social Security Administration and with the chief 
state election official to verify and match certain applicant information.31 


HAVA provided funding to help states carry out its provisions32 and created the EAC, an 
independent, bipartisan agency responsible for administering payment and grant programs related 
to federal elections; testing and certifying voting systems; studying election issues; and issuing 
guidelines and other guidance related to voting systems and implementation of HAVA’s 
requirements, in consultation with election officials and other stakeholders.33 


Components of Voter Registration Systems 
In each state and territory (with the exception of North Dakota, which does not require voter 
registration), voter registration can be thought of as a system, organized around the centralized, 
statewide VRDB required by HAVA, with connections to the voter registration agencies required 
by the NVRA and other components and practices that vary depending on state law and practice. 
State election officials must generally ensure that VRDBs maintain (1) accurate records; (2) 
privacy for individual data; (3) accessibility for relevant actors; and (4) reliability during an 
election. The VRDB and the ways in which it connects to other offices or entities involved in 
election administration (including vendors who provide software or equipment) can present 
security vulnerabilities or oversight challenges, some related to cybersecurity or technology, and 
others related to human error or actions.34 Figure 1 provides an illustration of a sample voter 
registration system and the ways in which a VRDB may be related to other information sources or 
election administration functions.  


                                              
cast a provisional ballot. See 52 U.S.C. §21083(b)(2)(B). 
30 52 U.S.C. §21083(a)(2)(A)(ii). 
31 52 U.S.C. §21083(a)(5)(B). 
32 52 U.S.C. §20901. 
33 52 U.S.C. §§20921 et seq. See CRS Report R45770, The U.S. Election Assistance Commission: Overview and 
Selected Issues for Congress. The EAC also issued voluntary guidance for states on implementing HAVA’s statewide 
voter registration requirement; see U.S. Election Assistance Commission, Voluntary Guidance on Implementation of 
Statewide Voter Registration Lists, July 28, 2005, at https://www.eac.gov/sites/default/files/event_document/files/
voluntary%20guidance%20on%20implementation%20of%20statewide%20voter%20registration%20list%20public%20
meeting%20july%2028%202005.pdf.  
34 For more information on election security and database management considerations related to voter registration 
systems, see Carter B.F. Casey, Johann K. Thairu, Susie Heilman, et al., Recommended Security Controls for Voter 
Registration Systems, MITRE Corporation, December 2019, at https://www.mitre.org/publications/technical-papers/
recommended-security-controls-for-voter-registration-systems; David Becker, Jacob Kipp, Jack R. Williams, et al., 
Voter Registration Database Security, Center for Election Innovation & Research, September 2018, at 
https://electioninnovation.org/2018-vrdb-security/; Center for Internet Security, Security Best Practices for Non-Voting 
Election Technology, October 2019, https://www.cisecurity.org/wp-content/uploads/2019/11/Security-Best-Practices-
Non-Voting-Election-Tech-Singles-19-Nov.pdf; U.S. Election Assistance Commission, Improving Statewide Voter 
Registration Databases, Clearinghouse Brief, January 2020; CRS In Focus IF11285, Election Security: Voter 
Registration System Policy Issues; U.S. Department of Homeland Security, National Protection and Programs 
Directorate, Securing Voter Registration Data , June 26, 2018, at https://www.dhs.gov/sites/default/files/publications/
Securing%20Voter%20Registration%20Data_508.pdf; and Defending Digital Democracy Project, Belfer Center for 
Science and International Affairs, Harvard Kennedy School, The State and Local Election Cybersecurity Playbook, 
February 2018, https://www.belfercenter.org/publication/state-and-local-election-cybersecurity-playbook. 
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Figure 1. Sample Components of a Voter Registration System 


  
Source: CRS examination of federal and various state laws related to voter registration practices. Graphic 
created by Amber Hope Wilhelm, CRS Visual Information Specialist. 
Notes: Many of these relationships will vary depending upon state laws and practices. The Help America Vote 
Act (HAVA) (52 U.S.C. §§20921 et seq.), however, requires each state to have a centralized voter registration 
database (VRDB) and requires state departments of motor vehicles (DMVs) to enter into information-sharing 
agreements with state election officials and the Social Security Administration. 


Typically, a VRDB receives inputs from various sources to update voter records or create new 
ones. When processing voter registration applications, some state election officials receive 
information directly from individual applicants, and some state election officials receive 
applicants’ information from local registrars. Some voter registration applications may be 
submitted electronically, whereas others are mailed in or submitted in person as paper copies that 
need to be digitized for entry into the VRDB.  
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VRDBs may also be linked to databases for other government agencies, VRDBs from other 
states, or organizations to share records; these information-sharing agreements generally vary 
across states and are determined by state law. State election officials can receive individual 
records from other databases as a method of registering new voters, updating existing voter 
records, verifying information submitted from applicants, or removing ineligible voters from the 
VRDB. Registration status changes can occur for a variety of reasons, often dependent upon state 
law, including changes related to an individual’s name, residence, mental incapacitation, criminal 
status, or death. HAVA specifies that state election officials establish information-sharing 
agreements to receive database records from state DMVs. State election officials may also utilize 
database records from other voter registration agencies designated under NVRA or state law ; state 
agencies with records on felon status, mental incapacity, or death; USPS change of address 
records; or other sources. Some state election officials also may compare voter registration 
information with other states’ records, either through partnerships with other state election 
officials or organizations like the Electronic Registration Information Center (ERIC)35 for list 
maintenance or verification efforts.  


In addition to sharing information for verification or list maintenance purposes, VRDB records 
are accessed for election administration and transparency purposes. Many states or localities, for 
example, provide websites where an individual voter can check his or her registration status and 
related information. The records from a VRDB are used to create poll books (or lists of registered 
voters) that are used at polling places to confirm the eligibility of those who turn out to vote on 
Election Day. Traditionally, poll books have been printed volumes, prepared ahead of Election 
Day, though digital electronic poll books (or e-poll books), accessible on a computer or tablet, are 
becoming more commonly used.36 E-poll books may operate with downloaded voter records from 
a VRDB, or (particularly in states with same-day voter registration) may maintain a real-time 
connection to the VRDB on Election Day. States also have varying policies about how voter data 
files may be acquired by members of the public, researchers, political committees, or 
candidates.37  


Voter Registration Policies Across States 
Most elements of voter registration are determined by state and local laws or practices. This 
section provides an overview of certain features of voter registration processes that vary across a 
number of states. States and localities may have voter registration policies that are specific to 
state and local elections, but some state or local policies can also affect voter registration for 
federal elections. The information provided below is not intended to be a comprehensive catalog 
of state policies, but instead highlights some of the dimensions along which voter registration 
practices vary and may affect voter registration for federal elections. These topics are also often 
addressed in congressional policy proposals related to voter registration.  


                                              
35 For more information on ERIC, see https://ericstates.org/. 
36 Electronic Poll Books | e-Poll Books, National Conference of State Legislatures, October 25, 2019, at 
https://www.ncsl.org/research/elections-and-campaigns/electronic-pollbooks.aspx. 
37 For one compilation of state policies on obtaining voter lists, see “Voter List Information,” United States Election 
Project, August 22, 2015, at http://voterlist.electproject.org/.  
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Registration Deadlines 
States often establish deadlines by which they must receive voter registration applications before 
an election.38 Voter registration deadlines generally provide time for state election officials to 
process and verify submitted information. State application deadlines for federal elections cannot 
be more than 30 days before the election under NVRA.39 Some states have adopted a 30-day 
voter registration deadline, others have deadlines closer to Election Day, and some states allow 
voters to register to vote on Election Day or during early voting periods through policies 
commonly referred to as same-day voter registration. Figure 2 illustrates state voter registration 
deadlines and provides information on which states allow voting on Election Day and/or during 
periods of early voting.  


Application deadlines may vary depending on the method of registration; in some states, 
applications submitted via postal mail, for example, must be postmarked or received by state 
election officials sooner than applications submitted online, if the state provides an online 
registration option. States may also allow localities to establish their own registration deadlines, 
and states can require different lengths of time to process applications ahead of primary elections , 
special elections, or general elections. 


Figure 2. State Voter Registration Deadlines 


 
Sources: CRS compilation, based on information from National Conference of State Legislatures, Same Day 
Voter Registration, June 28, 2019, at https://www.ncsl.org/research/elections-and-campaigns/same-day-
registration.aspx; and National Conference of State Legislatures, Voter Registration Deadlines, November 1, 2019, 
at https://www.ncsl.org/research/elections-and-campaigns/voter-registration-deadlines.aspx. Graphic created by 
Amber Hope Wilhelm, CRS Visual Information Specialist. 


Notes: Practices within states may vary by locality, and different voter registration deadlines (indicated by color 
shading above) may apply based on method of registration or type of election. States with Election Day 
registration or voter registration during early voting typically also maintain a voter registration deadline for in -
person, mailed, and/or online registration applications submitted outside of a voting site. New Mexico has 


                                              
38 For an overview of state voter registration deadlines, see Voter Registration Deadlines, National Conference of State 
Legislatures, November 1, 2019, at https://www.ncsl.org/research/elections-and-campaigns/voter-registration-
deadlines.aspx. 
39 52 U.S.C. §20507(a). 
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enacted Election Day voter registration, but it is not scheduled to go into effect until 2021. This figure generally 
displays the earliest voter registration deadline provided by a state. In Illinois, the deadline for voter registration 
is 28 days before an election, but 16 days if registering online; the availab ility of same-day voter registration 
varies by county. In Iowa, the registration deadline is 10 days before an election, but mailed applications must 
have a postmark of 15 days before an election. In Louisiana, the registration deadline is 30 days before an 
election or 20 days if registering online. In Nebraska, the registration deadline is 11 days before an election or 18 
days if registering online. In Nevada, the registration application must be postmarked or made in -person 28 days 
before an election, but the deadline for registering online is 5 days before an election. In New Hampshire, voter 
registration deadlines range from 6 to 13 days before an election, depending on the locality. In Utah, the 
registration deadline is 30 days before an election or 7 days if registering online. In Washington, the registration 
deadline through mail or online is 29 days before an election but the deadline for other applications is 8 days 
before an election.  


Domicile or Residency Requirements 
Throughout the United States, voter registration is geographically based, but states and localities 
can have different definitions for terms like domicile and residence which are often used for 
determining voting eligibility.40 The way in which domicile or residence is defined for election 
purposes may or may not be similar to how a jurisdiction might define those terms in other 
contexts, such as for tax purposes. Statutory definitions may differ across jurisdictions, but 
typically, domicile has traditionally referred to the permanent place where a person lives, whereas 
residence traditionally has referred to a current location or more temporary place where a person 
is living at present.41 State or local election laws and requirements may, however, use the terms 
differently or in ways that might conflate their conventional meanings.42 


These different definitions, and the ways in which jurisdictions ask voters to demonstrate proof of 
residency or domicile,43 may impact the ability of certain people to register to vote, including 
those who have recently moved to a jurisdiction, people with multiple residences, college 
students, or people who are homeless or in transitional housing (such as a rehabilitation center, 
nursing facility, or halfway house). A 1970 amendment to the Voting Rights Act prohibited 
jurisdictions from requiring that voters have lived within their boundaries for a certain length of 
time for presidential elections,44 but some jurisdictions may have durational residency 
requirements for other elections.45 The Federal Voting Assistance Program (FVAP) provides a 


                                              
40 National Conference of State Legislatures, “Voter Registration is All About Residency (and Domicile),” The 
Canvass, issue 69 (May 2016), pp. 1-3, at https://www.ncsl.org/Documents/Elections/The_Canvass_May_2016.pdf. 
41 See, for example, definitions in Black’s Law Dictionary (2nd ed.) for “What is Domicile?” at 
https://thelawdictionary.org/domicile/; and “What is Residence?” at https://thelawdictionary.org/residence/. 
42 For example, Hawaii requires that individuals must be state residents to register to vote, but notes that “[t]he 
residence stated in your application cannot simply be because of your presence in the State but instead it  must be that 
the residence was acquired with the intent to make Hawaii your legal residence with all the accompanying obligations 
therein.” See Office of Elections, State of Hawaii, “Determining Residency,” at https://elections.hawaii.gov/resources/
election-laws/determining-residency/. As another example, New Hampshire recently modified its general definition of 
residence to mean “a person who is domiciled or has a place of abode or both in this state and in any city, town, or 
other political subdivision of this state, and who has, through all of his or her actions, demonstrated a current intent to 
designate that place of abode as his or her principal place of physical presence to the exclusion of all others.” See New 
Hampshire Statutes, T itle I, ch. 21, §6, at http://www.gencourt.state.nh.us/rsa/html/I/21/21-6.htm.  
43 For examples of proof of residency requirements, see Iowa Secretary of State, Updating Your Voter Registration , at  
https://sos.iowa.gov/elections/voterinformation/updatereg.html; Maryland Office of the Attorney General, Voting FAQ 
for 2020, at  http://www.marylandattorneygeneral.gov/Pages/votingFAQ.aspx#3; and Wisconsin Elections Commission, 
Proof of Residence for Voter Registration , February 19, 2019, at https://elections.wi.gov/publications/voter-guides/
proof-of-residence. 
44 52 U.S.C. §10502; P.L. 91-285, §6, June 22, 1970, 84 Stat. 316. 
45 For further discussion, see “How long must voters live in a state to qualify as residents?” in National Conference of 
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definition of “voting residence” for U.S. servicemembers and citizens residing outside the United 
States.46 


Figure 3. State Automatic Voter Registration Policies 


 
Source: CRS compilation, based on information from National Conference of State Legislatures, Automatic Voter 
Registration, April 14, 2020, at https://www.ncsl.org/research/elections-and-campaigns/voter-registration-
deadlines.aspx. Graphic created by Amber Hope Wilhelm, CRS Visual Information Specialist. 


Contributing Agencies Providing Registration or Updates 
Under NVRA, states are required to provide federal voter registration opportunities 
simultaneously with applications for services at state DMVs, public assistance agencies, and 
offices that provide services to individuals with disabilities and to present the opportunity to 
register to vote at a number of state and local government offices deemed “voter registration 
agencies” designated by each state.47 These are opportunities to opt in to register to vote, either 
through selecting an option on a form for other services or by completing a separate voter 
registration form at a participating agency.  


Automatic voter registration (AVR) policies operate as an opt-out system, where an individual is 
automatically registered to vote when submitting personal information for certain agency 
services. Eighteen states and the District of Columbia have implemented automatic voter 
registration, as shown in Figure 3. In many of these states, AVR occurs at DMVs, but some states 
have designated other agencies to participate in their AVR programs.48 Under these policies, an 


                                              
State Legislatures, “Voter Registration is All About Residency (and Domicile),” The Canvass, issue 69 (May 2016), p. 
2, at https://www.ncsl.org/Documents/Elections/The_Canvass_May_2016.pdf. 
46 Federal Voting Assistance Program, Voting Residency Guidelines, at  https://www.fvap.gov/info/laws/voting-
residency-guidelines.  
47 For more information, see “Other Voter Registration Agencies,” in CRS Report R45030, Federal Role in Voter 
Registration: The National Voter Registration Act of 1993 and Subsequent Developments. 
48 National Conference of State Legislatures, Automatic Voter Registration, April 22, 2019, at https://www.ncsl.org/
research/elections-and-campaigns/automatic-voter-registration.aspx. 
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option for declining to register to vote can be presented on the form itself, or can be provided to 
the individual at a later time through a mailed notice from election officials.  


Voter List Accuracy, Maintenance, and Record Sharing 
States use a variety of methods to identify individuals who are ineligible to register to vote. Some 
of this activity occurs when election officials screen voter registration applications, and, 
depending on state law, may prompt either follow-up correspondence with an applicant to correct 
or provide additional information or may result in the rejection of an application. Election 
officials also examine existing voter registration records and may take action to remove an 
ineligible voter from the state voter registration database if appropriate. HAVA and NVRA 
provide some parameters for states to follow regarding applicant verification, voter registration 
list maintenance, and removal of ineligible voters from state registration lists for federal elections. 
Within these parameters, however, states maintain the ability to establish many of their own voter 
registration verification processes, as well as their own list maintenance and access procedures.  


Voter registration applicants under HAVA must provide a current and valid driver’s license 
number, the last four digits of their Social Security number, or (if the applicant has neither) an 
alternate, unique identifying number assigned by the state for voter registration purposes.49 States 
check the numbers provided by applicants against their DMV’s records and the Social Security 
Administration’s records,50 but HAVA lets each state determine its own matching standards and 
whether “the information provided by an individual is sufficient” to meet these requirements.51  


NVRA specifies certain reasons why a voter can be removed from a state’s list of eligible federal 
voters,52 and prohibits the removal of voters from a state’s list solely for nonvoting53 or for 
moving within the same electoral jurisdiction.54 NVRA does not prescribe a particular program 
for state voter registration list maintenance, but it does provide some guidelines for what states 
can and cannot do when removing voters from their lists. State methods for maintaining their 
registration lists for federal elections must be undertaken in a “uniform, nondiscriminatory” 
manner in compliance with the Voting Rights Act of 1965.55 States may engage in a “general 
program that makes a reasonable effort” to remove voters who have moved or died, which must 
be completed 90 days prior to a federal election.56  


NVRA notes that states can use the USPS NCOA database as one way to identify voters who may 
have moved,57 but does not prohibit states from using records from other agencies or 
organizations to identify voters whose records should be removed. States may enter into 
agreements with other states, or participate in interstate information-sharing systems, to compare 


                                              
49 52 U.S.C. §21083(a)(5)(A)(i-ii). 
50 52 U.S.C. §21083(a)(5)(B). 
51 52 U.S.C. §21083(a)(5)(A)(iii). 
52 52 U.S.C. §20507(a)(3-4). 
53 52 U.S.C. §20507(b)(2). 
54 52 U.S.C. §20507(e-f). If a voter changed addresses within a jurisdiction and was removed from the voter roll, 
NVRA contains provisions to allow these individuals to vote or update their registration information on Election Day.  
55 52 U.S.C. §20507(b)(1).  
56 52 U.S.C. §20507(c)(2)(a). 
57 52 U.S.C. §20507(c)(1).  
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voter registration records with records of other states.58 The Electronic Registration Information 
Center (ERIC) is one such interstate system that is currently used by 30 states.59  


Some data-sharing practices, however, raise concerns among some about information security60 
and appropriate use of voters’ data, particularly if states choose to use matching systems as the 
basis of their voter removal processes.61 In addition to sharing voter information with other state 
election officials, states or localities generally allow entities or individuals meeting certain 
requirements to request access to, or purchase, a list of their registered voters.62 


Selected Legislative Issues in the 116th Congress 
Congress has, at times, passed legislation requiring certain uniform practices for federal elections. 
Generally, federal laws addressing voter registration for federal elections have required states to 
provide certain opportunities for individuals to register to vote or update their registration 
information; addressed certain administrative elements related to state voter registration processes 
for federal elections, such as voter verification methods or efforts to ensure that registration lists 
are accurate; and provided protections for individuals against discrimination in voter registration 
practices. More information on these laws can be found in the “Current Federal Voter Registration 
Statutes” section of this report.  


Legislative proposals related to the federal role in voter registration can vary widely, as discussed 
in the sections below. As a general policy matter, some policymakers support expanding the 
existing federal role in election administration and voter registration, whereas other policymakers 
feel that such decisions are better left to state or local election officials. Views of particular policy 


                                              
58 Being registered as a voter in multiple states is not in and of itself illegal under federal law but can create costs for 
state election officials, for example, with regard to voter list  maintenance, estimating voter turnout and allocating the 
appropriate level of resources for elections, and/or communications with eligible voters. See P ew Center on the States, 
Inaccurate, Costly, and Inefficient, issue brief, February 2012, at http://www.pewtrusts.org/~/media/legacy/
uploadedfiles/pcs_assets/2012/pewupgradingvoterregistrationpdf.pdf. Use of multiple registrations to vote in multiple 
jurisdictions during the same federal election would be illegal (52 U.S.C. §10307(e)). Some state statutes also address 
double voting in other elections; see National Conference of State Legislatures, Double Voting, January 4, 2018, at 
https://www.ncsl.org/research/elections-and-campaigns/double-voting.aspx. 
59 For more information, see the ERIC website at https://ericstates.org/. 
60 For example, see Peggy Lowe, “Kansas Voter Tracking System Championed By Former SOS Kris Kobach is 
‘Dead’,” KCUR 89.3, December 10, 2019, at https://www.kcur.org/post/kansas-voter-tracking-system-championed-
former-sos-kris-kobach-dead/; and Thomas Brewster, “191 Million US Voter Registration Records Leaked In Mystery 
Database,” Forbes, December 28, 2015, at https://www.forbes.com/sites/thomasbrewster/2015/12/28/us-voter-
database-leak/. 
61 Some cross-referencing systems states have used to identify and remove voters from their registration lists have been 
criticized for the methodologies they use to create matches. Matches created using voters’ names and birthdays, for 
example, may falsely identify multiple, unique individuals as a single voter registered in different states; see Michael P. 
McDonald and Justin Levitt , “ Seeing Double Voting: An Extension of the Birthday Problem,” Election Law Journal, 
vol. 7, no. 2 (Spring 2008), pp. 111-122; and Sharad Goel et al., “ One Person, One Vote: Estimating the Prevalence of 
Double Voting in U.S. Presidential Elections,” working paper, January 17, 2019, available at 
https://scholar.harvard.edu/morse/publications/one-person-one-vote-estimating-prevalence-double-voting-us-
presidential-elections. 
62 For examples, see Meta S. Brown, “Voter Data: What’s Public, What’s Private,” Forbes, December 28, 2015, at 
https://www.forbes.com/sites/metabrown/2015/12/28/voter-data-whats-public-whats-private/; and Alex Howard, 
“Publishing Voter Registration Data Must Balance Privacy with Transparency,” Sunlight Foundation, June 16, 2016, at 
https://sunlightfoundation.com/2016/06/16/publishing-voter-registration-data-must-balance-privacy-with-transparency/. 
Information on state laws regarding voter list  availability and uses is available from the United States Election Project, 
Voter List Information, at http://voterlist .electproject.org/. 
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proposals relating to voter registration policy may also depend on the specific elements of the 
proposals.  


Multiple bills addressing voter registration have been introduced in recent Congresses, and some 
of the bills may be of particular interest to the current Congress, given evidence that voter 
registration systems were targeted for access by foreign actors in seven states during the 2016 
election.63 In the 116th Congress to date, more than 75 bills have been introduced that address 
some element of federal voter registration. Some of these are standalone bills that solely address 
voter registration, and some are broader election administration or election security bills that 
contain specific provisions related to voter registration. Often, these bills propose amending 
existing provisions found under NVRA or HAVA. In the 116th Congress to date, most of these 
voter registration bills have not advanced beyond committee referral. Of the bills referenced in 
the report, three have passed the House: H.R. 1 (For the People Act of 2019), H.R. 2722 
(Securing America’s Federal Elections [SAFE] Act), and H.R. 6800 (Health and Economic 
Recovery Omnibus Emergency Solutions [HEROES] Act).64 The sections below categorize some 
of the common types of policy proposals related to voter registration that have been introduced 
during the 116th Congress to date that illustrate issues currently under consideration. Given the 
variety and quantity of measures related to election administration before this Congress, this is 
not meant to be a comprehensive discussion of all available voter registration policy options.  


Definitions Relating to Registration System Components 
States vary in the types of equipment and software they use to administer elections, which can 
make it challenging to establish a singular definition of election administration infrastructure. 
Congress and federal agencies have established certain definitions to help administer federal 
support for election administration. Definitions of election administration architecture may be 
narrowly construed or designed to apply broadly across differing state systems. While some 
definitions may focus on equipment or software directly related to casting and tallying votes, 
other definitions may be more inclusive of other election components, like VRDBs or connected 
systems.  


HAVA designates certain equipment and systems used in election administration related to casting 
and counting ballots as a “voting system.”65 HAVA also directs the EAC to create “voluntary 
voting system guidelines”66 that states may choose to follow, and the EAC provides laboratory 
testing and certification of “voting system hardware and software” to states, upon request.67 The 
HAVA definition of “voting system” represents a narrower scope than the Department of 


                                              
63 U.S. Congress, Senate Select Committee on Intelligence, Russian Active Measures Campaigns and Interference in 
the 2016 U.S. Election, Volume 1: Russian Efforts Against Election Infrastructure with Additional Views , 116th Cong., 
1st sess., July 25, 2019, at https://www.intelligence.senate.gov/sites/default/files/documents/Report_Volume1.pdf.  
64 Additionally, H.R. 4990 (Election Technology Research Act) was reported by committee; see H.Rept. 116-396. 
65 From 52 U.S.C. §21081(b): “In this section, the term ‘voting system’ means means—(1) the total combination of 
mechanical, electromechanical, or electronic equipment (including the software, firmware, and documentation required 
to program, control, and support the equipment) that is used—(A) to define ballots; (B) to cast and count votes; (C) to 
report or display election results; and (D) to maintain and produce any audit trail information; and (2) the practices and 
associated documentation used—(A) to identify system components and versions of such components; (B) to test the 
system during its development and maintenance; (C) to maintain records of system errors and defects; (D) to determine 
specific system changes to be made to a system after the initial qualification of the system; and (E) to make available 
any materials to the voter (such as notices, instructions, forms, or paper ballots).” 
66 52 U.S.C. §20961. 
67 52 U.S.C. §20971. 
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Homeland Security’s definition of “election infrastructure” as critical infrastructure. The 
announcement of the DHS designation specified the following: 


we mean storage facilities, polling places, and centralized vote tabulations locations used 
to support the election process, and information and communications technology to include 
voter registration databases, voting machines, and other systems to manage the election 
process and report and display results on behalf of state and local governments.68 


Some legislative proposals in the 116th Congress present ways to define relevant election 
administration architecture, or propose modifying existing definitions, in ways that might specify 
components of voter registration systems. For example, some bills propose mandatory 
cybersecurity requirements “for systems used in federal elections,” and specify components to 
include equipment and software related to voting, as well as voter registration systems.69 Other 
proposals seek to change the HAVA definition of “voting system.” One bill, for example, would 
include “voter registration databases and systems, including online interfaces,” as part of the 
voting systems defined under HAVA.70 Other bills would include electronic poll books (or e-poll 
books)71 as part of HAVA’s voting systems or would codify a broader “election system” definition 
that would include voter registration systems and e-poll books.72 Another bill would direct the 
EAC to adopt voluntary guidelines for nonvoting election technology, including electronic poll 
books and online voter registration systems.73 


                                              
68 U.S. Department of Homeland Security, “Statement by Secretary Jeh Johnson on the Designation of Election 
Infrastructure as a Critical Infrastructure Subsector,” press release, January 6, 2017, at https://www.dhs.gov/news/2017/
01/06/statement-secretary-johnson-designation-election-infrastructure-critical. 
69 For example, see S. 1472/H.R. 2754 (Protecting American Votes and Elections Act of 2019) and S. 2238 (Securing 
America’s Federal Elections [SAFE] Act) in which minimum cybersecurity requirements would apply to “(1) optical 
scanning devices (within the meaning of section 301(a)(7) of the Help America Vote Act of 2002); (2) ballot marking 
devices (within the meaning of section 301(a)(10) of such Act); (3) election management systems, including those 
systems used—(A) to configure optical scanning devices and ballot marking devices; (B) to aggregate election results; 
and (C) to design paper ballots; (4) electronic poll books; (5) any government database, website or associated 
information system used by voters or government agencies for voter registration (including the management of voter 
registration status); (6) systems used to deliver or publish election results; and (7) such other components of voting 
systems (as defined in section 301(b) of such Act) as is determined appropriate by the Director [of CISA].”  
70 See H.R. 4990 (Election Technology Research Act). 
71 Examples of legislation that would include the “treatment of electronic poll books as part of voting systems” under 
HAVA include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1612 (Nonpartisan Bill for the People Act of 2019), 
H.R. 2660/S. 1540 (Election Security Act of 2019), and H.R. 2722/S. 2053/S. 2238 (Securing America’s Federal 
Elections [SAFE] Act). For more information on e-poll books, see National Conference of State Legislatures, 
Electronic Poll Books | e-Poll Books, October 25, 2019, at https://www.ncsl.org/research/elections-and-campaigns/
electronic-pollbooks.aspx. 
72 Examples include H.R. 3529 (Achieving Lasting Electoral Reforms on Transparency and Security Act ), H.R. 4777/S. 
825 (Protect our Elections Act), and S. 823 (Election Systems Integrity Act [EISA]), which include the following 
definition: an “‘election system’ means a voting system, an election management system, a voter registration website or 
database, an electronic pollbook, a system for tabulating or reporting election results, an election agency 
communications system, or any other information system (as defined in section 3502 of tit le 44, United States Code) 
that the Secretary of Homeland Security, in consultation with the [EAC], identifies as central to the management, 
support, or administration of a Federal election.” Other bills, including H.R. 2754/S. 1472 (Protecting American Votes 
and Elections Act of 2019) and S. 2238 (Securing America’s Federal Elections [SAFE] Act), denote similar 
components of “systems used in federal elections” (including voter registration systems and e-poll books) that would be 
subject to mandatory cybersecurity requirements created by DHS.  
73 See H.R. 5707 (Protect American Voters Act). 
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Electronic Poll Books (E-Poll Books) 
Whereas the VRDB itself may be viewed as separate from the voting-related components of 
election equipment, electronic poll books (or e-poll books) are used at polling places to check in 
eligible voters, using records from the VRDB. E-poll books are an emerging technology that have 
increasingly been used by states in recent elections. On Election Day, or during periods of early 
voting, election officials at polling places confirm that individuals are currently registered voters 
and are at the correct location for their precinct or election district. In jurisdictions that use more 
centralized vote centers, e-poll books help election officials verify, in real time, that a voter has 
not already voted at another vote center location. Historically, paper poll books with lists of voter 
records have been printed by election officials and distributed for use on Election Day, but the 
availability of centralized state VRDBs has introduced the possibility for jurisdictions to utilize 
electronic versions. In 2016, 17.7% of election jurisdictions nationwide reported using e-poll 
books, and in 2018, 26.2% of election jurisdictions, across 36 states, reported using e-poll 
books.74  


E-poll books can potentially provide more up-to-date voter information, simplify the task of 
creating poll books for election administrators, and be faster for poll workers to use to check 
voter records. They may also be used to register voters in states that have same-day voter 
registration or update voter records. The technology used to provide this electronic voter 
information, however, may present security vulnerabilities and may raise some voter privacy 
concerns, particularly if e-poll books are networked to one another or when information is 
uploaded to or downloaded from the VRDB.75 State requirements and practices for using e-poll 
books vary,76 and e-poll books are not generally addressed in current federal elections guidance, 
such as the Voluntary Voting System Guidelines (VVSG) issued by the EAC. Technological 
malfunctions on Election Day related to e-poll book software or device hardware could result in 
voting delays or misidentification of voters, particularly in jurisdictions that exclusively rely on e-
poll books.77 Purchasing and maintaining the technology required to operate e-poll books securely 
may also be a concern for election administrators.78 


                                              
74 U.S. Election Assistance Commission, Election Administration and Voting Survey: 2018 Comprehensive Report , 
report to Congress, June 27, 2019, at https://www.eac.gov/assets/1/6/2018_EAVS_Report.pdf.  
75 Miles Parks, “Technology Has Made Voting Lines Move Faster But Also Made Elections Less Secure,” NPR, May 
30, 2019, at https://www.npr.org/2019/05/30/727529802/technology-has-made-voting-lines-move-faster-but-also-
made-elections-less-secure; Stefan Popoveniuc and John Kelsey, “On privacy threats of electronic poll books,” 
Proceedings of the Workshop on Privacy in the Electronic Society 2010, Chicago, IL, October 4, 2010, at 
https://www.nist.gov/publications/privacy-threats-electronic-poll-books.  
76 “Electronic Poll Books | e-Poll books,” National Conference of State Legislatures, October 25, 2019, at 
http://www.ncsl.org/research/elections-and-campaigns/electronic-pollbooks.aspx; U.S. Election Assistance 
Commission, E-Pollbook Requirements, at  https://www.eac.gov/voting-equipment/e-pollbook-requirements. 
77 For example, see Pam Fessler, “Russian Cyberattack Targeted Elections Vendor T ied To Voting Day Disruptions,” 
NPR, August 10, 2017, at https://www.npr.org/2017/08/10/542634370/russian-cyberattack-targeted-elections-vendor-
tied-to-voting-day-disruptions; and Jonathan Lai, “Philly elections officials touted new electronic poll books. Now the 
city says they don’t work right,” Philadelphia Inquirer, September 18, 2019, at https://www.inquirer.com/politics/
philadelphia/philly-epollbook-electronic-systems-should-not-be-used-city-says-20190917.html. 
78 For example, see Dominique Maria Bonessi, “Tech That Caused Problems During Maryland’s Special Election Will 
Be Used Again,” WAMU 88.5, February 29, 2020, at https://wamu.org/story/20/02/29/tech-that-caused-problems-
during-marylands-special-election-will-be-used-again/. 
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As discussed in the preceding section, some legislative proposals before the 116th Congress would 
include e-poll books as part of HAVA voting systems79 or as part of an election system,80 which 
could enable the EAC or DHS to issue guidelines related to the use of e-poll books by states in 
federal elections. Several introduced bills would direct DHS to issue mandatory cybersecurity 
requirements for e-poll books and for other election components.81 


Funding for States Related to Voter Registration 
With HAVA and subsequent legislation, Congress has, at times, provided funding to help states 
and territories with their election administration and security efforts.82 Some legislative 
provisions stipulate that federal election funding must be used for specific purposes, whereas 
other provisions allow more flexibility for states or localities to spend election funds on areas 
they identify as needs. Legislative language related to election funding has at times included voter 
registration websites, VRDBs, e-poll books, or other registration-related elements as designated 
uses for federal funding. Certain state election practices may also be a condition or a criterion for 
consideration for federal funding. Typically, the EAC administers payments to states and 
monitors state compliance with funding requirements.  


A number of bills introduced in the 116th Congress would provide states with broad funding for 
election administration or security. Most significantly, the Consolidated Appropriations Act of 
2020 (H.R. 1158; P.L. 116-93) provided $425 million for payments under HAVA that authorize 
funding for general improvements to federal election administration.83 In initial funding request 
letters submitted to the EAC, several states and territories indicated they would use some of this 
FY2020 funding for voter registration system improvements.84 


Other legislative proposals more specifically address voter registration as a use for proposed 
federal funding. For example, some bills would specify that the HAVA payments provided for 
“voting system security improvements” could be used for “enhancing the security of voter 
registration databases.”85 Some legislation also would provide funding for states to implement 
certain voter registration practices, like automatic voter registration or same-day voter 


                                              
79 See “Voting system defined” in 52 U.S.C. §21081(b). Examples include H.R. 1/S. 949 (For the People Act of 2019), 
H.R. 1612 (Nonpartisan Bill For the People Act of 2019), H.R. 2660/S. 1540 (Election Security Act of 2019), H.R. 
2722/S. 2053/S. 2238 (Securing America’s Federal Elections [SAFE] Act), and H.R. 3412 (Election Security 
Assistance Act).  
80 Examples include H.R. 2754/S. 1472 (Protecting American Votes and Elections Act of 2019), H.R. 3412/H.R. 3529 
(Achieving Lasting Electoral Reforms on Transparency and Security Act ), H.R. 4777/S. 825 (Protect our Elections 
Act), S. 823 (Election Systems Integrity Act [EISA]), and S. 2238 (Securing America’s Federal Elections [SAFE] Act). 
81 Examples include H.R. 2754/S. 1472 (Protecting American Votes and Elections Act of 2019) and S. 2238 (Securing 
America’s Federal Elections [SAFE] Act). 
82 For more information, see CRS In Focus IF11286, Election Security: Federal Funding for Securing Election 
Systems; and CRS In Focus IF10925, State Election Reform Payments: FY2018 Appropriations. 
83 The appropriations language directs the EAC to “make payments to States for activities to improve the 
administration of elections for Federal office, including to enhance election technology and make election secur ity 
improvements, as authorized by sections 101, 103, and 104 of such Act”; for more information, see “Federal Funding 
for Securing Election Systems” section in CRS Report R46146, Campaign and Election Security Policy: Overview and 
Recent Developments for Congress. 
84 See, for example, letters submitted by Alaska, Arizona, District of Columbia, Guam, and Maryland, available at 
“2020 HAVA Funds,” Election Assistance Commission, at https://www.eac.gov/payments-and-grants/2020-hava-
funds.  
85 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 2660/S. 1540 (Election Security Act of 2019), 
and H.R. 2722/S. 2053/S. 2238 (Securing America’s Federal Elections [SAFE] Act). 
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registration.86 Other bills direct the EAC to distribute grant funding to states to improve voting 
system security and may include certain voter registration practices, such as maintaining offline 
backups of voter registration lists, logging requests submitted to the VRDB, or establishing a 
policy of security safeguards and use limitations for voters’ personal information, as criteria for 
the EAC to consider when awarding these grants.87 


Online (or Electronic) Voter Registration 
Many government forms and applications now can be completed and submitted via the internet. 
In 39 states and the District of Columbia, online (or electronic) voter registration is available.88 
Some bills introduced in the 116th Congress propose requiring nationwide availability of online 
voter registration for federal elections.89 Proponents view online voter registration as an option 
that could increase registration rates, particularly among younger voters, and could serve as an 
extension of existing accessibility accommodations for individuals with disabilities. Because 
internet-based forms can include required fields, proponents also note that electronic voter 
registration could reduce the number of errors on submitted voter registration applications.  States 
that do not currently have electronic voter registration may face some upfront costs to design and 
implement an online system, but proponents believe that, once implemented, online voter 
registration may be a relatively inexpensive way for state election officials to maintain up-to-date 
and accurate voter lists.90 Others, however, have concerns about the ability to confirm applicants’ 
identities and the overall security of online voter registration systems. Without accurate checks on 
the voter registration process, some believe that it could be easier for individuals to vote 
illegally.91 The SSCI’s report on election interference in 2016 also noted instances where state 
online voter registration websites were targeted, and, among its other recommendations, noted 


                                              
86 Some of these bills also present a national requirement for states to adopt cer tain voter registration practices; 
examples include H.R. 1/S. 949 (For the People Act of 2019), S. 550 (Register America to Vote Act), H.R. 1275/S. 549 
(Voter Empowerment Act of 2019), and H.R. 1612 (Nonpartisan Bill For the People Act of 2019). Other bills, such as 
H.R. 1512 (Fair, Accurate, Secure, and T imely [FAST] Voting Act), would provide grant funding as an incentive if a 
state chose to adopt certain voter registration practices. 
87 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 378 (Safeguarding Election Infrastructure Act of 
2019), H.R. 1512 (Fair, Accurate, Secure, and T imely [FAST] Voting Act), H.R. 2660/S. 1540 (Election Security Act 
of 2019), and H.R. 2722 (Securing America’s Federal Elections [SAFE] Act).  
88 The states that currently have online voter registration are Alabama, Alaska, Arizona, California, Colorado, 
Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, 
Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, Nevada, New Jersey, New Mexico, New York, 
Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Utah, Vermont, Virginia, Washington, West 
Virginia, and Wisconsin. An additional state, Oklahoma, has passed online voter registration legislation and is in the 
process of a phased implementation. See “Online Voter Registration,” National Conference of State Legislatures,” 
February 3, 2020, at https://www.ncsl.org/research/elections-and-campaigns/electronic-or-online-voter-
registration.aspx. 
89 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
H.R. 1612 (Nonpartisan Bill For the People Act of 2019), H.R. 6379 (Take Responsibility for Workers and Families 
Act), and H.R. 6800 (Health and Economic Recovery Omnibus Emergency Solutions [HEROES] Act).  
90 Michelle Kanter Cohen, “Online Voter Registration,” Issues in Election Administration  policy paper, Project Vote, 
May 2013, at http://www.projectvote.org/wp-content/uploads/Policy-Paper-Online-Voter-Registration.pdf; and Iseul 
Choi, Josef Dvorak, Steven Kulig, et al., Cost-Benefit Analysis of Implementing an Online Voter Registration System in 
Wisconsin, Wisconsin Government Accountability Board, December 20, 2013, at http://elections.wi.gov/publications/
other/CBA_projects. 
91 Latanya Sweeney, Ji Su Yoo, and Jinyan Zang, “Voter Identity Theft: Submitting Changes to Voter Registrations 
Online to Disrupt Elections,” Journal of Technology Science, September 6, 2017, at https://techscience.org/a/
2017090601. 
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that state election officials “should pay particular attention to the presence of high severity 
vulnerabilities in relevant web applications.”92 


Verification of Voters’ Personal Information 
State election officials work to ensure that the individual records stored in a VRDB are accurate 
and that correct determinations are made regarding the eligibility or ineligibility of voters  to 
participate in federal elections. Verification efforts can be done at the individual applicant level, 
by specifying that certain information must be provided when a person submits a new voter 
registration application or an update to an existing record, and some congressional proposals 
contain similar applicant requirements that could aid in verification.93 Verification efforts may 
also take place at the state or local level by the election officials who receive and process 
information from applicants by cross-checking the information submitted on voter registration 
applications with other records to confirm the prospective voter’s identity and address. Some of 
these types of efforts are discussed below in the sections on automatic voter registration, same-
day voter registration, and list maintenance efforts. 


Automatic Voter Registration (AVR) 
With automatic voter registration (or AVR), individuals are typically registered to vote (if 
qualified) when they submit their personal information for services at another government 
agency, such as a state DMV. Currently under NVRA, federal voter registration opportunities are 
presented with state driver’s license applications and are made available at a number of other 
state and local government offices. An individual must opt in and indicate that he or she wishes to 
register to vote when presented the opportunity to register to vote at these agencies. AVR, instead, 
is an opt-out system, where an individual’s personal information is automatically sent to state 
election officials for voter registration purposes when submitting a driver’s license application or 
other eligible agency form unless the person indicates otherwise. The option for declining to 
register to vote may be presented on the form itself, or provided to the individual at a later time 
through a notice mailed by election officials. Under state law, 17 states and the District of 
Columbia have implemented automatic voter registration; most of these states provide AVR at 
DMVs, but several states have also designated additional state agencies to administer AVR.94  


Proponents of automatic voter registration often argue that it could increase the number of 
registered voters, particularly among demographic groups that are less likely to be registered. 
Relaying information directly from other agency records can provide more up-to-date voter 


                                              
92 U.S. Congress, Senate Select Committee on Intelligence, Russian Active Measures Campaigns and Interference in 
the 2016 U.S. Election, Volume 1: Russian Efforts Against Election Infrastructure with Additional Views , 116th Cong., 
1st sess., July 25, 2019, at https://www.intelligence.senate.gov/sites/default/files/documents/Report_Volume1.pdf, pp. 
21-23, 57. 
93 For example, H.R. 1217 (Ensuring American Voters Act of 2019) would prohibit  states from registering any 
individual to vote in federal elections unless the individual provides documentary proof of U.S. citizenship. A provision 
in §1082 of H.R. 1/S. 949 (For the People Act of 2019) would amend NVRA to require that driver’s license applicants 
in a new state indicate whether the state would serve as their residence for voter registration purposes. 
94 Alaska designates its Permanent Fund Dividend (PFD) for its automatic voter registration agency. California, 
Colorado, Connecticut, District of Columbia, New Mexico, Nevada, Oregon, Vermont, Virginia, and West Virginia 
provide automat ic voter registration exclusively through their DMVs. Illinois, Maine, Maryland, Massachusetts, New 
Jersey, Rhode Island, and Washington also use their DMVs but provide automatic voter registration through certain 
other state agencies. See “Automatic Voter Registration,” National Conference of State Legislatures, April 14, 2020, at 
http://www.ncsl.org/research/elections-and-campaigns/automatic-voter-registration.aspx. 
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registration data and decrease opportunities for human error and overall registration costs.95 
Others have raised concerns that the government should not require citizens to register to vote 
and that the opt-out options, particularly if sent by mail, may not sufficiently ensure that an 
individual who does not want to register, or is not qualified to register, can effectively decline 
registration. AVR may also present opportunities for erroneous data to be submitted to state 
election officials and require more work for those who must sort out eligible and ineligible voter 
registration applicants.96  


Proposals in the 116th Congress address automatic voter registration in a variety of ways, with 
some providing incentives to states for adopting automatic voter registration and others requiring 
states to implement automatic voter registration.97 Some proposals would essentially modify 
existing requirements for state DMVs under NVRA, changing voter registration from an opt-in 
choice to an opt-out choice.98 Some bills would introduce AVR at certain agencies, designated 
specifically to provide voter registration to newly eligible individuals.99 Other proposals would 
require AVR when individuals conduct transactions with a variety of “contributing agencies,” 
which typically would include DMVs, along with other state and federal agencies or other entities 
(i.e., institutes of higher education that receive federal funding).100 


Same-Day Voter Registration 
For federal elections, NVRA specifies that state application deadlines cannot be more than 30 
days before the election, but states may establish deadlines closer to Election Day and/or allow 
applicants to register at the time of an election through policies broadly known as same-day voter 
registration.101 Currently, 21 states and the District of Columbia have same-day voter registration 


                                              
95 “Automatic Voter Registration,” National Conference of State Legislatures, April 22, 2019, at http://www.ncsl.org/
research/elections-and-campaigns/automatic-voter-registration.aspx; Robert Griffin and Paul Gronke, “More States are 
Registering Voters Automatically. Here’s How that Affects Voting,” Washington Post (Monkey Cage blog), June 16, 
2017, at https://www.washingtonpost.com/news/monkey-cage/wp/2017/06/16/more-states-are-registering-voters-
automatically-heres-how-that-affects-voting/. 
96 “Automatic Voter Registration,” National Conference of State Legislatures, April 22, 2019, at https://www.ncsl.org/
research/elections-and-campaigns/automatic-voter-registration.aspx; Matt Vasilogambros, “Glitches in California 
Embolden Automatic Voter Registration Foes,” Pew Research Center (Stateline blog), October 17, 2019, at 
https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2019/10/17/glitches-in-california-embolden-
automatic-voter-registration-foes; and Sophia Tarreen, “Voter Registration Error Risks Deportation for Immigran ts,” 
Associated Press, February 10, 2020, at https://apnews.com/4e959694ac7ea7b7458b3fcd7aa234fc. 
97  H.R. 1512 (Fair, Accurate, Secure, and T imely [FAST] Voting Act) is an example of a bill that would make grant 
funding available to states for implementing automatic voter registration. Bills that would require states to adopt 
automatic voter registration include H.R. 1/S. 949 (For the People Act of 2019), H.R. 92/S. 26 (Vote by Mail Act of 
2019), H.R. 645 (Automatic Voter Registration Act), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), S. 550 
(Register America to Vote Act), H.R. 1612 (Nonpartisan Bill For the People Act of 2019), H.R. 4928 (New Deal for 
New Americans Act of 2019), and S. 3470 (New Deal for New Americans Act of 2020). 
98 As examples, see H.R. 92/S. 26 (Vote by Mail Act of 2019) and H.R. 645 (Automatic Voter Registration Act). 
99 H.R. 4928 (New Deal for New Americans Act of 2019) and S. 3470 (New Deal for New Americans Act of 2020), for 
example, would require states to provide automatic voter registration for newly naturalized U.S. citizens based on 
information shared from DHS. Another proposal, in S. 550 (Register America to Vote Act), would require states to 
operate a system to automatically register individuals to vote for federal elections at the time they turn 18 years old.  
100 Examples of these broader automatic voter registration provisions include H.R. 1/S. 949 (For the People Act of 
2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), and H.R. 1612 (Nonpartisan Bill for the People Act of 
2019). 
101 For uniformed services and overseas voters, UOCAVA, as amended, requires states to accept and process any valid 
voter registration applications received not less than 30 days before an election; see U.S. Department of Justice, The 
Uniformed and Overseas Citizens Absentee Voting Act, at  https://www.justice.gov/crt/uniformed-and-overseas-citizens-
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on Election Day, with many allowing same-day voter registration during early voting periods, if 
the state allows early voting. North Carolina allows for same-day voter registration during its 
early voting periods, but not on Election Day.102  


Same-day voter registration is often presented by its proponents as a measure to improve election 
access, because records can be created and updated at the time of voting, but this also raises 
considerations about verifying voters’ information and maintaining efficient Election Day 
operations.103 Proponents believe same-day voter registration simplifies the process for citizens 
and can increase registration rates and turnout.104 Same-day voter registration may also help 
ensure that an individual who finds an error in his or her registration record, or forgot to update 
certain registration information,105 can correct the record and still vote. Similarly, these policies 
may also help ensure continuity and ensure that eligible individuals will be able to vote if a 
broader VRDB issue is revealed during an election. In general, states have voter identification 
requirements to help verify the information provided by same-day registrants.106 Others believe 
that preelection registration deadlines remain necessary for state election officials to sufficiently 
process individuals’ applications.107 Relatedly, a high volume of same-day voter registration 
could also create longer lines or require additional staff at polling stations. In some places with 
same-day registration, voters who register on Election Day cast provisional ballots until their 
information can be verified, but states vary on how these ballots are accepted and counted, which 
could create a delay in determining election results. 


Several legislative proposals introduced in the 116th Congress would require states to permit 
individuals to register to vote on Election Day or on any other day that voting is permitted;108 two 


                                              
absentee-voting-act.  
102 “Same Day Voter Registration,” National Conference of State Legislatures, June 28, 2019, at https://www.ncsl.org/
research/elections-and-campaigns/same-day-registration.aspx. In April 2020, Virginia enacted legislation to allow for 
same-day voting, effective in October 2022; see “HB 201 Elections; same-day registration,” Virginia’s Legislative 
Information System, at https://lis.virginia.gov/cgi-bin/legp604.exe?201+sum+HB201&201+sum+HB201. 
103 For an overview of literature on this topic, see “Same Day Registration” in U.S. Government Accountability Office, 
Issues Related to Registering Voters and Administering Elections, 16-630, June 2016, pp. 88-92, at 
https://www.gao.gov/assets/680/678131.pdf. 
104 Stephen Knack and James White, “ Election-Day Registration and Turnout Inequality,” Political Behavior, vol. 22, 
no. 1 (March 2000), pp. 29-44; Raymond E. Wolfinger and Steven J. Rosenstone, Who Votes? (New Haven, CT: Yale 
University Press, 1980), pp. 37-80. 
105 Under NVRA (52 U.S.C. §20507(e)(2)(A)), individuals who move within the same jurisdiction and had not updated 
their voter registration address are still permitted to vote. States may determine where these voters can cast their ballots,  
but at least one of the following options must be provided: the voter’s former polling place, current polling place, or a 
central location within the jurisdiction. 
106 Walter Shapiro, “Election Day Registration Could Cut Through Many of the Arguments in the Voting Wars,” 
Brennan Center for Justice, October 16, 2018, at https://www.brennancenter.org/our-work/analysis-opinion/election-
day-registration-could-cut-through-many-arguments-voting-wars; “Same Day Voter Registration,” National 
Conference of State Legislatures, June 28, 2019, at https://www.ncsl.org/research/elections-and-campaigns/same-day-
registration.aspx. 
107 “Arguments for and against same-day voter registration,” Ballotpedia, at https://ballotpedia.org/
Arguments_for_and_against_same-day_registration; Rep. Alcee L. Hastings, “ Introducing the Voter Outreach and 
Turnout Expansion Act of 2003,” extension of remarks, Congressional Record, vol. 149, part 51 (February 1, 2005), p. 
E621. 
108 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 93 (Same Day Registration Act of 2019), H.R. 
1275/S. 549 (Voter Empowerment Act of 2019), H.R. 1438 (To amend the Help America Vote Act of 2002 to require 
States to allow same day registration for Federal elections, and for other purposes), S. 624 (Same Day Registration 
Act), H.R. 6379 (Take Responsibility for Workers and Families Act), and H.R. 6800 (Health and Economic Recovery 
Omnibus Emergency Solutions [HEROES] Act ). 
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of these bills, H.R. 1 (For the People Act of 2019) and H.R. 6800 (Health and Economic 
Recovery Omnibus Emergency Solutions [HEROES] Act), have passed the House. Another bill 
would require states to provide same-day voter registration if they did not implement automatic 
voter registration.109 A different legislative option would specify that grant funding could be used 
for same-day registration.110 


List Maintenance Efforts 
Voter registration list maintenance efforts start with existing records and attempt to ensure that 
eligible voters remain in the VRDB and ineligible voters (who may have moved, died, or are 
ineligible for other reasons under state law) are removed before the next election. This differs 
from verification efforts, which generally attempt to prevent inaccurate data from being added to 
the VRDB. Accurate lists are important for administrative purposes and for maintaining election 
integrity. With a count of the actual number of registered voters in a jurisdiction, election officials 
can better plan and distribute their resources, such as preparing an appropriate number of 
mailings and ballots. Accurate records are also necessary to identify certain instances of voter 
fraud, such as voter impersonation or double-voting. Supporters of robust list maintenance efforts 
note that accurate lists can help election officials better plan for elections and distribute resources 
appropriately. Some opponents of certain list maintenance practices note that removal of voters 
may not comport with federal or state law (and sometimes describe such practices as voter 
purging).111  


Legislative proposals related to voter registration list maintenance generally address how states 
receive updated voter information and/or what steps states should take before removing voters 
from their lists. NVRA presents the USPS NCOA database as an option states can use to identify 
voters who have moved, but it does not preclude states from using other methods to identify 
ineligible voters on their lists. Some bills introduced in the 116th Congress would clarify what 
information about a voter must be shared among data sources in order to generate an accurate 
match and help ensure that the records belong to the same individual.112 Matches created using 
only voters’ names and birthdays, for example, may falsely identify multiple, unique individuals 
as a single voter.113  


                                              
109 S. 550 (Register America to Vote Act). 
110 H.R. 1512 (Fair, Accurate, Secure, and T imely [FAST] Voting Act of 2019). 
111 See, for example, Naila S. Awan, “When Names Disappear: State Roll-Maintenance Practices,” University of 
Memphis Law Review, vol. 49, no. 4 (Summer 2019), pp. 1107-1144; Matt Vasilogambros, “The Messy Politics of 
Voter Purges,” Pew Research Center (Stateline blog), October 25, 2019, at https://www.pewtrusts.org/en/research-and-
analysis/blogs/stateline/2019/10/25/the-messy-politics-of-voter-purges; and “Voter caging and purging,” Ballotpedia, at 
https://ballotpedia.org/Voter_caging_and_purging. 
112 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
and H.R. 1460 (To amend title 18, United States Code, to prohibit  voter caging and other questionable challenges). In 
addition to voter caging documents, these bills also would prohibit  states from using an “unverified match list” as the 
basis for preventing an individual from registering to vote or voting, o r formally challenging an individual’s 
registration status or eligibility. An “unverified match list” is defined as a list  of individuals who are ineligible to vote 
in the jurisdiction that lacks a signature, photograph, or unique identifying number to ensure that the information 
matches voter registration records for the same individual. H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 
549 (Voter Empowerment Act of 2019), and H.R. 1612 (Nonpartisan Bill for the People Act of 2019) contain 
provisions that would require the Director of the National Institute of Standards and Technology (NIST) to establish 
matching standards for voter registrat ion list  maintenance purposes.  
113 Michael P. McDonald and Justin Levitt , “Seeing Double Voting: An Extension of the Birthday Problem,” Election 
Law Journal, vol. 7, no. 2 (Spring 2008), pp. 111-122; Sharad Goel, Marc Meredith, Michael Morse, et al., “ One 
Person, One Vote: Estimating the Prevalence of Double Voting in U.S. Presidential Elections,” working paper, October 
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States can also compare registration data with other states through partnerships or organizations 
like the Electronic Registration Information Center (ERIC) to identify individuals who may have 
registration records in multiple states.114 Some legislative proposals would provide criteria that a 
state must follow if it removes voter data based on information received from an “interstate cross-
check.” These criteria can address what information about a voter must be shared among state 
election officials to generate a reliable match of voter records or other procedural requirements 
for removing voters through these methods.115  


Another issue related to voter list maintenance and removal processes involves political 
organizations or other groups that provide information to election officials about individuals 
whose registration status may have changed. Often, a group first sends a mailing to registered 
voters, and compiles information on which mailings are returned as undeliverable or which 
recipients did not respond to the mailings. The list is then submitted to election officials and can 
become the basis for challenging the registration status of those named on it.116 Those who 
engage in this process may view it as a way to help election officials identify inactive or 
ineligible voters; opponents often refer to the process as voter caging and view it as an 
objectionable effort to reduce political participation. Some bills introduced in the 116th Congress 
contain provisions that would limit state officials’ use of similar mailings or lists as the basis of a 
formal challenge to an individual’s registration status, eligibility to vote, or removal from a voter 
list.117 Certain provisions would also require states to provide certain notifications to voters who 
are removed or public notifications when list maintenance efforts occur.118  


Database Management and Access Standards 
Under HAVA, each state with voter registration maintains a “centralized, interactive computerized 
statewide voter registration list” to serve as its official list of registered voters for federal 
elections.119 HAVA specifies certain criteria for the records contained in a state VRDB (e.g., the 
name, registration information, and a unique identifier for every legally registered voter in the 
state) and provides that registration databases shall be coordinated with other state agency 
                                              
30, 2017, available at https://scholar.harvard.edu/morse/publications/one-person-one-vote-estimating-prevalence-
double-voting-us-presidential-elections; and Dartunorro Clark, “This System Catches Vote Fraud and the Wrath of 
Critics,” NBC News, August 12, 2017, at https://www.nbcnews.com/politics/white-house/system-catches-vote-fraud-
wrath-critics-n790471. 
114 See https://www.ericstates.org.  
115 Examples include H.R. 1/S. 949 (For the People Act of 2019) and H.R. 1275/S. 549 (Voter Empowerment Act of 
2019), which would amend NVRA to require that a state using an interstate cross-check to remove voters would need 
to receive (1) an individual’s full name (including a middle name, if any), (2) date of birth, and (3) last four digits of a 
Social Security number; alternatively, a state could receive documentation from ERIC that a voter is a resident of 
another state. States would also have to complete these interstate cross-checks at least six months prior to a federal 
election. 
116 See “Voter caging and purging,” Ballotpedia, at https://ballotpedia.org/Voter_caging_and_purging. 
117 Examples expressly mentioning voter caging lists include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 
549 (Voter Empowerment Act of 2019), and H.R. 1460 (To amend title 18, United States Code, to prohibit  voter caging 
and other questionable challenges). Some other bills include provisions that would prohibit  state election officials from 
considering nonvoting, failure by the voter to respond to certain mailings (unless they are returned as undeliverable), or 
failure by the voter to take any other action as “objective and reliable evidence of ineligibility”; as examples, see  H.R. 
3201/S. 958 (Stop Automatically Voiding Eligible Voters Off Their Enlisted Rolls in States [SAVE VOTERS] Act), 
H.R. 1/S. 949 (For the People Act of 2019), and H.R. 1275/S. 549 (Voter Empowerment Act of 2019). 
118 Examples include H.R. 1/S. 949 (For the People Act of 2019) and H.R. 3201/S. 958 (Stop Automatically Voiding 
Eligible Voters Off Their Enlisted Rolls in States [SAVE VOTERS] Act). 
119 52 U.S.C. §21083. 
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databases and must be available for access by any election official in the state. With regard to 
VRDB security, HAVA states that “[t]he appropriate State or local official shall provide adequate 
technological security measures to prevent unauthorized access to the computerized list 
established under this section.”120 


Some legislative proposals would provide further requirements related to VRDB security.  Several 
bills introduced in the 116th Congress would instruct the director of the National Institute of 
Standards and Technology (NIST) to develop privacy and security standards for voter registration 
information and would require state election officials to develop VRDB access policies and 
security safeguards, as well as file annual statements certifying compliance with these 
standards.121 Other bills would direct CISA, in consultation with NIST and the EAC’s Technical 
Guidelines Development Committee (TGDC), to create “mandatory cybersecurity requirements” 
for federal election systems, including e-poll books and “any government database, website, or 
associated information system used by voters or government agencies for voter registration 
(including the management of voter registration status).”122 


State policies vary on how voter registration lists may be accessed by members of the public, 
academic researchers, or political organizations.123 State VRDBs may include an array of voter 
information, including date of birth, phone numbers, driver’s license numbers, Social Security 
numbers, party affiliation, place of birth, race, gender, and whether or not they need assistance to 
vote. States that allow disclosure of voter registration information also vary on which data fields 
are released and which are redacted. In some instances, voter data may be used to distribute 
political information for candidates or parties, or it can be used for get-out-the-vote efforts. 
Outside groups may also examine voter data for irregularities or errors. While some might view 
disclosures for these purposes as appropriate, there are also general privacy concerns surrounding 
voter registration data and protecting this personal information contained in VRDB records.124 
Some bills introduced in the 116th Congress would prohibit the use of voter registration 
information for commercial purposes.125 Other legislative provisions introduced in the 116th 
Congress would prohibit state election officials who receive voter registration records from 
contributing agencies from publicly disclosing “[a]ny information not necessary to voter 


                                              
120 52 U.S.C. §21083(a)(3). 
121 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
and H.R. 1612 (Nonpartisan Bill For the People Act of 2019). H.R. 4990 (Election Technology Research Act of 2019) 
would direct NIST to create a common data format for voter registration and other voting systems and provide 
technical assistance to states on implementing cybersecurity standards and privacy measures, among other provisions.  
122 Examples include H.R. 2754/S. 1472 (Protecting American Votes and Elections Act of 2019) and S. 2238 (Securing 
America’s Federal Elections [SAFE] Act). 
123 For an overview of state practices regarding obtaining voter registration lists, see Access To and Use Of Voter 
Registration Lists, National Conference of State Legislatures, August 5, 2019, at https://www.ncsl.org/research/
elections-and-campaigns/access-to-and-use-of-voter-registration-lists.aspx; and Voter List Information, United States 
Elections Project, at http://voterlist .electproject.org/; Voter Privacy in the Digital Age, California Voter Foundation, 
May 2004, at https://www.calvoter.org/sites/default/files/voter_privacy_in_the_digital_age.pdf. 
124 See Aki Peritz, “Registered to vote? Your state may be posting personal information about you online,” Washington 
Post, April 9, 2019, at https://www.washingtonpost.com/outlook/2019/04/09/registered-vote-your-state-is-posting-
personal-information-about-you-online/; Vivian Wang, “After Backlash, Personal Voter Information Is Removed by 
New York City,” New York Times, April 30, 2019, at https://www.nytimes.com/2019/04/30/nyregion/nyc-personal-
voter-information-election-board.html; and Issie Lapowsky, “What Should (And Shouldn’t) Worry You in That Voter 
Data Breach,” Wired, June 20, 2017, at https://www.wired.com/story/voter-data-breach-impact/.  
125 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
and H.R. 1612 (Nonpartisan Bill For the People Act of 2019). 
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registration,” including any part of an individual’s Social Security number or driver’s license 
number.126  


False Information Regarding Registration Status or Eligibility 
Under federal law, it is a crime to intimidate, threaten, coerce, or attempt to intimidate, threaten, 
or coerce a voter in a federal election127 or a person registering or attempting to register to vote.128 
The procurement or submission of voter registration applications that are known to be “materially 
false, fictitious, or fraudulent” under applicable state laws is also a federal crime.129 


Some legislative proposals introduced in the 116th Congress would amend the federal criminal 
code to include additional activities that could interfere with voter registration. For example, 
several bills include language that would make it illegal “for any person, whether acting under 
color of law or otherwise, to corruptly hinder, interfere with, or prevent another person from 
registering to vote or to corruptly hinder, interfere with, or prevent another person from aiding 
another person in registering to vote,” and direct the EAC to develop and publish 
recommendations to help states deter violations.130  


Other legislation would prohibit any person acting under the color of law or otherwise from 
communicating or producing misinformation regarding a voter’s registration status or eligibility 
during a specified time preceding an election.131 These provisions would cover information 
regarding a voter’s registration status or eligibility that is known to be materially false or with the 
intent to prevent an individual from participating in an election.  


Concluding Observations  
Congress has enacted certain federal voter registration requirements that apply to states, such as 
NVRA’s directive to provide simultaneous federal voter registration opportunities alongside state 
DMV transactions and HAVA’s provision for a centralized, statewide database of voter 
registration records. Through these requirements, Congress has, arguably, created a larger federal 
role in voter registration policy than in some other areas of election administration. States, 
however, continue to retain the authority to set a number of their own voter registration policies 
and requirements, both for federal and state or local elections, and state voter registration 
practices vary along several dimensions. 


                                              
126 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
H.R. 1612 (Nonpartisan Bill For the People Act of 2019), and H.R. 4928 (New Deal for New Americans Act of 2019). 
127 18 U.S.C. §584. 
128 52 U.S.C. §20511(1). 
129 52 U.S.C. §20511(2)(A). 
130 Examples include H.R. 1/S. 949 (For the People Act of 2019), H.R. 1275/S. 549 (Voter Empowerment Act of 2019), 
and H.R. 1451 (Alice Paul Voter Protection Act).  
131 For example, H.R. 3281 (Deceptive Practices and Voter Intimidation Prevention Act of 2019) would prohibit  this 
activity within 60 days preceding an election; H.R. 4617 (Stopping Harmful Interference in Elections for a Lasting 
Democracy (SHIELD) Act) would prohibit  this activity within 90 days preceding an election.  
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Voter registration has been of continuing interest to Congress for a variety of reasons. Because 
voter registration is a prerequisite for voting in each state but North Dakota, many view 
congressional involvement in this area as an extension of the federal government’s role in 
upholding the constitutional right to vote and preserving fair elections. From one perspective, 
certain voter registration practices might be viewed as security measures that prevent ineligible 
individuals from voting or prevent eligible voters from voting twice. From another perspective, 
certain voter registration practices might be viewed as impediments that can prevent eligible 
voters from exercising their right to vote.  


Concerns also exist over the general security of voter registration databases and related election 
systems, both in terms of personal data protection and election integrity. These considerations are 
particularly relevant in the current congressional environment, as voter registration databases 
were targeted by foreign actors ahead of the 2016 election. Technological advancements can 
make it easier for election officials to keep up-to-date voter records, but this increased reliance on 
computerized systems has also introduced ongoing data-security challenges. 


Dozens of bills related to voter registration have been introduced during the 116th Congress, with 
some proposals reflecting long-standing areas of legislative interest, such as expanding 
registration opportunities, and some reflecting more recent concerns surrounding election 
cybersecurity. Many congressional proposals regarding voter registration tend to mirror initiatives 
already in place across certain states, which may provide insights on potential broader federal 
implementation.  


Although some policymakers have expressed interest in an expanded federal role in voter 
registration, some policymakers also question whether further congressional action is necessary. 
Some policymakers view existing federal and state practices as sufficient, and some note there 
may be other considerations to weigh against the perceived benefits of any federal voter 
registration policy changes. Imposing uniform standards across states, for example, can present a 
challenge, considering the variety of election practices currently in place under state laws. Having 
an array of voter registration systems across states may also limit the scope of any potential 
problems to a few states or localities, rather than affecting all jurisdictions nationwide. 
Policymakers may also choose to prioritize other election administration or election integrity 
measures that are unrelated to voter registration. 
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IN THE UNITED STATES DISTRICT COURT 
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 Expert Report of Dr. Peyton McCrary 
 
 


 Pursuant to Federal Rule of Civil Procedure 26(a)(2)(B), I, Peyton McCrary, 


submit the following Report setting out my opinions: 


My name is Peyton McCrary, and I reside in Arlington, Virginia.  I have 


been asked by attorneys for the plaintiffs in this litigation to assist the court in 


assessing the impact of the Voting Rights Act on Georgia’s historical voting 


policies and practices and the impact of the removal of preclearance requirements 


based on the Supreme Court’s opinion in Shelby County v. Holder.1  In legal terms 


I have been asked to examine empirical evidence relevant to applying the totality 


 
1 Shelby County v. Holder, 570 U.S. 529 (2013). 


FAIR FIGHT ACTION, et al., 


Plaintiffs, 


v. 


BRAD RAFFENSPERGER, in his official 
Capacity as Secretary of State of Georgia; 
et al., 


Defendants. 
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of circumstances test found in Section 2 of the Voting Rights Act and to assess that 


evidence based on my expertise as a social scientist.2  Congress set forth specific 


factors it believed should guide the federal courts in applying Section 2 in its 


official report3  often identified as the “Senate Factors” – based in part on the 


totality of circumstances test first articulated by the Supreme Court in White v. 


Register in 1973.4    


     Qualifications 


2.  I am an historian by training and taught history at the university level 


from 1969 until 1990.  During the 1980s, while teaching at the University of South 


Alabama, I served as an expert witness in numerous voting rights cases in the 


South.  From 1990 until my retirement in 2016, I was employed by the Voting 


Section, Civil Rights Division, of the Department of Justice. During the academic 


year 1998-1999, however, I took leave from the government to teach political 


science as the Eugene Lang Professor at Swarthmore College.  My responsibilities 


in the Civil Rights Division included the planning, direction, coordination, and 


performance of historical research and empirical analysis for voting rights 


 
2 Pub. L. No. 97-205, June 29, 1982.  See Thornburg v. Gingles, 478 U.S. 30, 36-
38, 44-45 (1986). 
3 Report of the Committee on the Judiciary on S. 1992 (Voting Rights Act 
Extension), U.S. Senate, 97th Cong., 2nd Sess., Report No. 97-417 (hereafter cited 
as 1982 Senate Report). 
4 412 U.S. 755 (1973).  
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litigation, including the identification of appropriate expert witnesses to appear for 


the government at trial.  I worked with experts in analyzing: 1) the adoption and 


maintenance of election laws; 2) the statistical analysis of racially polarized voting; 


3) the use of database matching techniques in the construction of statewide voter 


registration databases; and 4) other issues relating to the conduct of elections.  


Since 1981, I have testified in court in 17 voting rights cases; in four of these cases 


I also presented sworn written testimony as an expert.  In addition, I have 


presented sworn written testimony as an expert in 10 cases.  Over the last 36 years 


I have published numerous studies in scholarly journals and books dealing with the 


history of minority voting rights, as well as with the implementation of the Voting 


Rights Act. 


3.  I received B.A. and M.A. degrees from the University of Virginia in 1965 


and 1966, respectively, and obtained my Ph.D. in History from Princeton 


University in 1972.  My primary training was in the history of the United States, 


with a specialization in the history of the South during the 19th and 20th centuries.  


Before working at the United States Department of Justice, for 20 years I taught 


courses in my specialization at the University of Minnesota, Vanderbilt University, 


and the University of South Alabama.  I took a leave from my position at the 


Department of Justice in 1998-1999 to teach at Swarthmore College; I taught two 


political science courses: Law and the Political Process in the fall semester and 
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Civil Rights Policy in the spring semester.  For the last thirteen years I have co-


taught a course on voting rights law as an adjunct professor at the George 


Washington University Law School. 


 4.  I have published a prize-winning book, Abraham Lincoln and 


Reconstruction: The Louisiana Experiment (Princeton, N.J., Princeton University 


Press, 1978) (winner of the L. Kemper Williams Prize of the Louisiana Historical 


Association), six law review articles, seven articles in refereed journals, and seven 


chapters in refereed books.  Over the last 35 years my published work has focused 


on the history of discriminatory election laws in the South, evidence concerning 


discriminatory intent or racially polarized voting presented in the context of voting 


rights litigation, and the impact of the Voting Rights Act in the South.   


5.  I explain the methods of assessing the discriminatory effects of 


challenged election procedures in "Bringing Equality to Power: How the Federal 


Courts Transformed the Electoral Structure of Southern Politics, 1960-1990," 


University of Pennsylvania Journal of Constitutional Law, 5 (May 2003), 665-708; 


"Racially Polarized Voting in the South: Quantitative Evidence from the 


Courtroom," Social Science History, 14 (Winter 1990), 507-31; "Alabama," co-


authored with Jerome A. Gray, Edward Still, and Huey Perry, and "South 


Carolina," co-authored with Orville Vernon Burton, Terence R. Finnegan, and 


James W. Loewen, in Chandler Davidson and Bernard Grofman (eds.), Quiet 
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Revolution in the South: The Impact of the Voting Rights Act, 1965-1990 


(Princeton, N.J., Princeton University Press, 1994), 38-66, 397-409.  


6.  Some of my published work focuses specifically on Georgia.  I address 


the intent underlying the adoption of at-large elections – and the racially 


discriminatory effects of the at-large system – in a major Georgia city in "The 


Dynamics of Minority Vote Dilution: The Case of Augusta, Georgia, 1946-1986," 


Journal of Urban History, 25 (Jan. 1999), 199-225.  In "Race and 


Reapportionment, 1962: The Case of Georgia Senate Redistricting," co-authored 


with Steven F. Lawson, Journal of Policy History, 12 (No. 3, 2000), 293-320, I 


examine the intent underlying the use of multi-member districts in the first 


legislative redistricting following the decision in the malapportionment case 


Toombs v. Fortson, 205 F. Supp. 248 (N.D. Ga. 1962.  In “The End of 


Preclearance as We Knew It: How the Supreme Court Transformed Section 5 of 


the Voting Rights Act,” 11 Mich. J. Race & L. 275 (2006) (co-authored with 


Christopher Seaman and Richard Valelly), reproduced before publication in 


Voting Rights Act: Section 5 Preclearance and Standards: Hearings Before the 


Subcomm. on the Constitution of the H. Comm. on the Judiciary, 109th Cong. 96-


181 (2005), we recount the facts regarding Georgia congressional redistricting in 


1981 and Georgia legislative redistricting in 2001. 
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7.  Over the last four decades I have published numerous reviews of books in 


my areas of specialization and served as a scholarly referee for numerous journals 


and university presses.  I continued to publish scholarly work in my areas of 


expertise while employed by the Department of Justice and expect to continue my 


scholarly writing now that I have retired from government service.  A detailed 


record of my professional qualifications, a curriculum vitae, which I prepared and 


know to be accurate, is attached as Exhibit 1 to this Report.  My rate of 


compensation for work on this case is $300.00 per hour. 


   Summary of Findings 


8.  In this Report I document the history of voter registration from 1945 


through 2018, explaining in some detail how the registration process worked – and 


how it evolved over time.  I present evidence of racial and ethnic disparities in the 


state’s registration list and the degree to which that disparity changed as the 


registration process evolved.  I also explain how federal law and public policy – 


including the Voting Rights Act and the Help America Vote Act (HAVA) (and the 


enforcement of both in the federal courts) – have affected Georgia’s voter 


registration system.  Finally, I place the changes in the state’s voter registration 


system in the context of Georgia’s party system as it, too, evolved over time.  


9.  In my opinion, Georgia’s implementation of its voter verification process 


under HAVA since 2006 has exercised a persistent discriminatory effect on 
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minority voters’ opportunity to register and vote.  The state’s insistence on using a 


simple – and methodologically obsolete – exact match requirement forms a very 


substantial obstacle to fair and equal registration for minority citizens. Its 


decentralized system of decision-making about individual voter verifications – 


granting ultimate authority over voter registration decisions to local registrars who 


have had little legal education or training – compounds the difficulty of correcting 


errors produced by the voter verification process using statewide databases.  The 


evidence about the effects of Georgia’s exact match system of voter verification 


presented in the following pages demonstrates that it has exercised a racially and 


ethnically discriminatory effect on voter registration.  


10.  The current pattern of voter registration and voting in Georgia bears a 


striking resemblance, in my opinion, to the system of voter registration in the Jim 


Crow era before 1965.  The difficulty African Americans faced in dealing with the 


complexities of the literacy test used by Georgia between 1945 and 1965 – coupled 


with the racial disparity in income and education documented by the U.S. Census 


in those days – closely resembles the difficulties minority voters face in dealing 


with Georgia’s voter registration system since 2008 – when racial disparities in 


income and education continue to affect the ability of minority citizens to navigate 


the complexities of Georgia’s voter verification process.   
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11.  It is my opinion that the political context within which the current 


registration system operates also resembles the politics of Georgia before the 


adoption of the 1965 Voting Rights Act.  In those days Georgia politics was 


dominated by the Democratic Party, which white citizens supported 


overwhelmingly.  The state’s Democrats were for the most part staunch defenders 


of racial discrimination in registration and voting, as well as defending official 


racial segregation in all aspects of public life.  Since the adoption of the 1965 


Voting Rights Act African American voter registration has increased dramatically 


in Georgia as in the rest of the South, but a continuing pattern of racially polarized 


voting – and the incremental shift of white citizens from the Democratic to the 


Republican Party – culminated in the early twenty-first century in Republican 


(rather than Democratic) control of state government.  In Georgia politics since 


2002, state government is dominated by the Republican Party, the party to which 


now most non-Hispanic white persons belong.  The greatest electoral threat to the 


Republican Party – to the extent Republican control is threatened – is the growing 


number of African American, Hispanic, and Asian citizens, who tend strongly to 


support Democratic candidates.  The increase in minority population and the threat 


of increasing minority voting strength provides a powerful incentive for 


Republican officials at the state and local level to place hurdles in the path of 


minority citizens seeking to register and vote.  That is what has happened. 
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Preliminary Observations 


 12.  In this Report, as in previous expert testimony and scholarly 


publications, I have employed the standard methodology used by historians and 


political scientists in my fields of expertise when investigating the intent 


underlying the adoption or maintenance of election laws, and the effects of these 


laws on the political process.5   


 13.  The evidence presented in this Report is found in a wide range of 


documents – the type of documents I routinely examine in my scholarly writing 


and expert testimony about elections – cited in almost 300 footnotes in the 


following pages.  These include scholarly studies by historians, political scientists, 


and other social scientists, both in published research and in expert witness reports.  


In this Report, when I cite evidence presented by other scholars, I only rely on 


work based on methodology I am qualified to evaluate from my training and 


experience.6  If I have a critical view of the assessment by an author of a published 


 
5 When analyzing political decision-making, historians and political scientists 
examine the political, institutional, and social context within which a decision is 
made.  When examining how the political system operates, we consider 
quantitative evidence regarding voter behavior, the conduct of registration and 
voting by state or local officials, and the behavior of legislative bodies.  In both 
types of investigations, we examine relevant scholarly studies, newspaper articles 
concerning events, reports of state or federal governments, and relevant court 
decisions as well.   
6 For example, I cite a significant number of studies reporting findings about voting 
behavior based on statistical analysis (such as levels of voter turnout or the degree 
to which voting patterns are racially polarized).  In my article "Racially Polarized 
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work or other source cited in this Report, as in my scholarly writing, I note that I 


disagree with the author’s assessment.  Otherwise, I am endorsing the professional 


opinion of the scholar whose findings I cite.   


 14.  In this Report I also routinely cite statutes or constitutional provisions I 


have examined, together with evidence about the legislative history – broadly 


defined – of those provisions.  This includes both official legislative history 


documents and newspaper coverage of the legislature’s actions between the 


introduction of the provision and its final passage.  I cite in this Report – as in my 


published work – other documents produced in litigation, such as deposition 


transcripts, stipulations of fact between the parties, or settlement agreements.  I cite 


 
Voting in the South: Quantitative Evidence from the Courtroom," Social Science 
History, 14 (Winter 1990), 507-31, I describe the evolution of the statistical 
methods used in voting rights litigation in the 1970s and 1980s.  I was able to 
evaluate the expert reports used as evidence in that article because I had previously 
used ecological regression and multiple regression in analyzing voting behavior in 
the deep South during the 19th century.  See e.g., Peyton McCrary, Abraham 
Lincoln and Reconstruction: The Louisiana Experiment (Princeton, N.J., Princeton 
University Press, 1978).  As noted earlier, my work on voting rights litigation in 
the Department of Justice entailed identifying the appropriate expert witnesses for 
new cases.  For lawsuits involving claims of vote denial or abridgment – such as 
this case – this required me to become conversant with the methodology employed 
in database matching with large data sets, in order to assess the skills of potential 
experts, to work with those experts once retained, and to advise attorneys regarding 
the expert reports produced by opposing parties.  In prior expert testimony since 
my retirement from government service I routinely rely on expert testimony from 
political scientists employing both ecological inference of individual voting 
behavior and database matching of voter registration records with other large data 
sets (such as drivers’ license databases).   
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here as well records of government agencies when examining the implementation 


of a law; in recent decades government records have expanded to include not only 


official bulletins, printed training materials, or memoranda but electronic 


documents (such as websites, webinars, Power Point presentations, or emails).   


 15.  I have also examined for this Report records of Department of Justice 


enforcement of the preclearance requirements of Section 5 of the Voting Rights 


Act: 1) the public submissions of voting changes for administrative review by the 


Civil Rights Division of the Department; 2) litigation seeking preclearance of a 


voting change by a three-judge court in the District of Columbia; or 3) public 


letters setting forth the reasons for objecting to specific voting changes by the 


Assistant Attorney General for Civil Rights.  I have routinely relied on such 


documents in my published writing.7 


16.  Much of the process of registration and voting in Georgia, especially in 


the last two decades, has been the subject of litigation in the federal courts.  For the 


convenience of the court in this case, I have cross-referenced prior judicial findings 


to place in context the evidence I provide in this declaration.  In addition, the 


 
7 See e.g., “The End of Preclearance as We Knew It: How the Supreme Court 
Transformed Section 5 of the Voting Rights Act,” 11 Mich. J. Race & L. 275 
(2006) (co-authored with Christopher Seaman and Richard Valelly).  Beginning 
with research for this co-authored article, I have all objection letters in my files; 
they are also accessible through the website of the Voting Section of the Civil 
Rights Division. 
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findings reflected in court opinions often provide valuable evidence for 


investigations by social scientists.  In my scholarly writing I routinely utilize the 


factual evidence provided by court decisions.  As I observed in a recent journal 


article: “The factual evidence presented in court proceedings – in voting rights 


cases key evidence often comes in through expert witness testimony by political 


scientists or historians – is an invaluable resource for historical and social science 


research.”8   


The Historical Context of Voter Registration and Elections in Georgia,  
1945-1965 


 
 17.  There is a long history of racial discrimination affecting voting in 


Georgia that applies specifically to African Americans.  The state’s method of 


assessing whether persons are legally registered voters and United States citizens – 


from 2008 to the present – has evolved in ways reminiscent of the state’s racially 


discriminatory requirements for registration and voting before the adoption of the 


1965 Voting Rights Act.  That similarity justifies a brief examination of the history 


of racial discrimination affecting registration before the adoption of the 1965 


Voting Rights Act.   


 
8 Peyton McCrary, “The Interaction of Policy and Law: How the Courts Came to 
Treat Annexations under the Voting Rights Act,” Journal of Policy History, 26 
(No. 4, 2014), 429-58 (quoted sentence at p. 431).    
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18.  The year after the United States Supreme Court struck down the Texas 


white primary in 1944,9 Georgia’s white primary – in which Democratic party 


rules restricted voting to white registered voters – was successfully challenged in 


King v. Chapman.10  Once the Democratic white primary – the only election that 


mattered in one-party Georgia – was struck down, the state’s long-standing voter 


registration law became more important than ever to Georgia political leaders as a 


way of minimizing the number of African Americans registered to vote.  


Beginning with a statute enacted in 1908, Georgia had restricted the registration of 


voters to: 1) persons who served in any war on behalf of the United States or the 


Confederate states, or who was a lawful descendant of a person who fought in 


those wars (that is, a “grandfather clause”); 2) a person of “good character” who 


understood the duties and obligations of citizenship (a standard allowing broad 


discretion for racial discrimination); 3) a person who was able to read and write 


correctly any paragraph of either the federal or state constitutions (to be assessed 


by registrars who rarely had education beyond high school and who had no legal 


training); or 4) a person who owned 40 acres of land or $500.00 worth of taxable 


property.11 


 
9 Smith v. Allwright, 321 U.S. 649 (1944). 
10 62 F. Supp. 639 (M.D. Ga. 1945), aff’d 154 F.2d 450 (5th Cir. 1946). 
11 Dewey W. Grantham, Jr., Hoke Smith and the Politics of the New South (Baton 
Rouge, Louisiana State University Press, 1958), 159; Laughlin McDonald, Michael 
B. Binford, and Ken Johnson, “Georgia,” in Chandler Davidson and Bernard 
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 19.  In order to create a more difficult registration hurdle, the state adopted a 


re-registration law in 1949, requiring all voters to register again under a new 


literacy test.  Under this test voters would have to demonstrate their ability to read 


and write or answer correctly at least 10 of 30 factual questions.12  In 1957 the 


legislature established an Election Laws Study Committee.13  The following year 


Georgia adopted a new voter registration act that increased the number of correct 


answers to factual questions asked of prospective registrants who were illiterate.14  


Instead of 10 out of 30 questions (as in the 1949 law) a person who could not read 


or write had to answer correctly 20 of 30 questions to the satisfaction of the county 


registrar.  Among the questions asked were what qualifications someone had to 


possess to run for representative in the Georgia General Assembly, how the writ of 


habeas corpus can be suspended, or what procedures were required to amend the 


 
Grofman (eds.), Quiet Revolution in the South: The Impact of the Voting Rights 
Act, 1965-1990 (Princeton, NJ, Princeton University Press, 1994), 69-70, 410; 
Joseph L. Bernd and Lynwood M. Holland, “Recent Restrictions Upon Negro 
Suffrage: The Case of Georgia,” Journal of Politics, 21 (1959), 488.   
12 Bernd and Holland, “Recent Restrictions,” 492, 496; Franklin v. Harper, 55 
S.E.2d 221, 227 (Ga. 1949).  This re-registration law proved to be as difficult for 
whites as well as blacks and under heavy pressure the state amended it to allow 
persons already registered before 1949 to remain eligible to vote. Bernd and 
Holland, “Recent Restrictions,” 496.  
13 Id., 497.   
14 Id.  Political scientists Bernd and Holland contend that the new law was likely 
motivated by the fact that the NAACP had inaugurated a voter registration drive in 
Georgia and “the number of persons of color eligible for the franchise was rising 
throughout the South.” 
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U.S. Constitution.15  The tests were usually administered by unsympathetic white 


persons with little legal education or training – but even if administered fairly, 


notes one study, the questions “were difficult for even the best educated person to 


answer.”16  


 20.  The burden of satisfying even a fairly administered literacy test was 


greater for African Americans in Georgia because they were the victims of many 


years of inferior public education in segregated schools, putting them at a marked 


disadvantage compared with white Georgians.  In 1940 the average per-pupil 


expenditure for white schools in the state was $46.70, compared with only $14.61 


for blacks.  By 1952 the degree of racial disparity had narrowed, with the average 


per-pupil expenditure for whites at $163.76 and for blacks $110.59.17  


 21.  One characteristic of Georgia elections in those days was quite different 


from the years following the 1950s.  Political leaders always knew how many 


African Americans voted on election day – and for which candidates they voted – 


 
15 Bernd and Holland, “Recent Restrictions,” 498.  As they saw it, the “principal 
intent of the literacy test is racial discrimination.”  In their view the “most 
pervasive type of discrimination in registration involves the failure to apply the 
[literacy] test to white persons,” which is “just as definitely a denial of equal 
protection to Negroes as is the most sordid device to keep the latter away from the 
ballot box.”   
16 McDonald, et. al., “Georgia,” in Davidson and Grofman (eds.), Quiet Revolution 
in the South, 71, 410. 
17 Harry S. Ashmore, The Negro and the Schools (Chapel Hill, University of North 
Carolina Press, 1954), 153 (Table 8). 
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because ballot boxes were segregated in each polling place and the returns were 


reported by race.18  That enabled them to talk about the “Negro bloc” vote – 


charging their opponents with encouraging black voting – with proof as to which 


candidates African Americans actually supported in each election.19  No statistical 


inference was required. 


  How the Voting Rights Act Worked in Georgia, 1965-1999 


 22.  The Voting Rights Act of 1965 abolished the literacy test for voter 


registration employed by Georgia, as by other states, primarily in the South.  In 


addition to whether a state used this or other “tests or devices,” the formula for 


determining which states and localities would be covered by the special 


requirements of the Act focused on participation rates for the total population.20  


 
18 Peyton McCrary, “The Dynamics of Minority Vote Dilution: The Case of 
Augusta, Georgia, 1945-1986,” Journal of Urban History, 25 (January 1999), 220 
n. 18.  Not until 1962 did a federal court outlaw the segregated voting boxes in 
Anderson v. Courson, 203 F. Supp. 806 (M.D. Ga. 1962).   
19 McCrary, “The Dynamics of Minority Vote Dilution,” 203, 220 n. 18.  That 
knowledge helped persuade political leaders in Augusta to switch from ward to at-
large elections in 1953 to minimize the chances of African American candidates 
winning a seat on the Augusta city council. Id., 208-11.  The state adopted multi-
member districts for the state senate in 1962, for the explicit purpose of preventing 
a black candidate from electing a member of the state senate, which the state was 
ordered by a federal court to reapportion to resolve its malapportionment.  See 
Peyton McCrary and Steven F. Lawson, “Race and Reapportionment, 1962: The 
Case of Georgia Senate Redistricting," Journal of Policy History, 12 (No. 3, 2000), 
293-320.    
20 The registration and turnout data used in the formula were not broken down by 
race because most states did not – and do not – maintain registration and turnout 
data by race – unlike Georgia.   
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Georgia was covered under the formula in Section 4 of the Act because its total 


voter registration – white as well as African American – was under 50 percent of 


the total voting age population.21  Looking at other data, however, the best estimate 


is that blacks in Georgia were 27 percent of the registered voters before the Act 


and whites were 63 percent.22  The Act’s elimination of tests or devices and the 


threat of federal examiners taking over voter registration in recalcitrant counties 


led to substantial gains in black voter registration in Georgia, as in other covered 


jurisdictions.  As of 1971, black registration in Georgia had jumped to 68 percent 


of the black voting age population, while whites had increased only to 71 percent.23  


23.  Georgia continued to erect barriers to African American registration and 


voting after 1965.  In 1966 the state amended the law permitting assistance to 


illiterate voters – which in the past allowed one individual to assist up to 10 


illiterate voters in casting their ballot at the polls – “to provide that no person might 


assist more than one such voter.”24  In 1968 the Department of Justice objected to 


that change under the preclearance requirement set forth in Section 5 of the Act.25  


 
21 U.S. Commission on Civil Rights, The Voting Rights Act: Ten Years After 
(Washington, D.C. 1975), 5. 
22 Id., 53. 
23 Id. 
24 Morris v. Fortson, 261 F. Supp. 538, 541 (N.D Ga. 1966). 
25 Objection letter from Stephen J. Pollak to Arthur K. Bolton, July 11, 1968.  
Section 5 required that in all jurisdictions covered under the formula provided in 
Section 4 of the Act secure federal approval – either administratively through the 
Civil Rights Division of the Department of Justice or through a declaratory 
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When the Department objected to a change in election laws, that change could not 


take effect unless the change was approved by a federal court.  In 1981 the state 


adopted a similar change, reducing the number of illiterate or disabled voters a 


person could assist from ten to five.  The Department objected to this change as 


well, noting that “our analysis reveals that a disproportionately larger number of 


black than white voters depend on assistance in order to effectively exercise their 


right to vote.”26  According to the available census data 32 percent of blacks aged 


25 and over have completed less than five years of school, compared to eight 


percent of whites aged 25 and over, the Department noted.27  Based on years of 


examining elections in Georgia, the Department had concluded that “the vast 


majority of voters who request assistance because of illiteracy are black,” and that 


in Georgia “it is common for more than five black voters to receive assistance from 


the same person.”28 


 
judgment by a three-judge court in the District of Columbia – before any voting 
change could legally be enforced. 
26 Objection letter from William Bradford Reynolds to Michael Bowers, September 
18, 1981, 2-3.  In the same letter the Department objected to a change in the 
procedures for voter identification, which gave wide discretion to local registrars to 
determine which documents were (and were not) sufficient to identify the person 
seeking to register. 
27 Id., 3.  The latest available census data at the time of the objection were from the 
1970 census. 
28 Id. 
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24.  In 1984 the American Civil Liberties Union (ACLU) sued state officials 


on behalf of the Voter Education Project, the NAACP, and Operation PUSH 


seeking, among other changes to the state’s voter registration procedures, the 


appointment of more black deputy registrars and the creation of additional satellite 


voter registration sites.29  When the state, under the leadership of Secretary of State 


Max Cleland, agreed to encourage local boards of registrars to appoint more black 


deputy registrars and provide more satellite registration locations, the court 


dismissed the case.30  The State Board of Elections then adopted regulations that 


“established minimum requirements for the provision of satellite registration 


opportunities,” according to the Department of Justice.31  The new regulations 


included “a formula specifying the minimum number of satellite locations in each 


county and requiring that satellite locations be open a minimum number of 


weekend and weekday evening hours.”32 


 
29 Voter Education Project v. Cleland, CA84:1181A (N.D. Ga. 1984).  See the 
summary in Laughlin McDonald and Daniel Levitas, Voting Rights Litigation, 
1982-2006: A Report of the Voting Rights Project of the American Civil Liberties 
Union (March 2006), 161-63. 
30 McDonald, et.al., “Georgia,” in Davidson and Grofman (eds.), Quiet Revolution 
in the South, 76, 411. 
31 Objection letter from John R. Dunne to Mark H. Cohen, February 11, 1992, 1-2. 
32 Id.  When Georgia tried to cut back on the availability of satellite registration in 
1991, the Department of Justice objected to amendments that would “reduce the 
minimum number of permanent satellite voter registration locations established by 
certain counties, and eliminate the requirement for Saturday registration hours” for 
satellite registration sites other than for “the six months preceding the close of 
registration for November general elections in even-numbered years.”  This limited 
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25.  The Department objected in 1994 to some aspects of Georgia’s changes 


designed to comply with the National Voter Registration Act of 1993 (NVRA).33  


The NVRA “specifically provides” that procedures for removing registered voters 


from the registration rolls “shall not” result in the removal of any person from the 


registration rolls for Federal office “by reason of the person’s failure to vote.”34  In 


response to this objection the state amended its election laws to comply with the 


NVRA, according to the trial court in a later case.35  Among these changes in 1995 


“Georgia began keeping statewide voter registration data.”36  This change helped 


the state to develop the statewide voter registration database required by federal 


legislation following the controversy surrounding the disputed presidential election 


of 2000.   


 
satellite registration opportunities for months when “potentially significant 
elections regularly occur,” the Department pointed out: municipal general elections 
were scheduled for November of odd-numbered years and the state’s presidential 
primary took place in March of even-numbered years (outside the time for which 
full satellite registration opportunities would be available).  The Department 
observed that while “there has been substantial progress since the adoption of the 
Voting Rights Act in 1965, blacks of voting age continue to register at . . . a 
significantly lower rate than voting age whites.” At the time of the November 1990 
general election “only 52.3 percent of voting age blacks were registered compared 
to 62.1 percent of eligible whites.”    Id., 1-2. 
33 The changes were set forth in Georgia Act No. 1207 (1994).  See the Objection 
letter from Deval Patrick to Dennis Dunn, October 24, 1994. 
34 Id., 1, 3. 
35 Schwier v. Cox, 412 F. Supp. 2d 1266, 1268 n.3 (N.D. Ga. 2005). 
36 Id., at 1269.  The court noted (p. 1272) that the state “admits that there was no 
centralized system in place prior to 1995.” 
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26.  During the period between 1965 and the Supreme Court’s decision in 


Shelby v. Holder, the Department of Justice blocked 177 proposed changes to 


election law by Georgia and its counties and municipalities.  The Department 


found that each had a retrogressive impact on voters of color in Georgia.   


  The Adoption of DREs in Georgia, 2000-2002  


27.  In the wake of the 2000 presidential election debacle in Florida – which 


demonstrated for the nation how imperfect election technology could lead to crisis 


in a close election – Georgia undertook pro-actively to correct the deficiencies of 


its own election technology.  In November 2000, Democratic Secretary of State 


Cathy Cox directed her staff to compile data on what political scientists call 


undervotes – the difference between the number of ballots cast and the number of 


votes recorded for a candidate.37  The initial findings of her staff showed that 3.5 


percent of the ballots cast in the contest failed to include a vote for a presidential 


candidate (compared with the national undervote average of 1.9 percent).  


Georgia’s 3.5 percent was greater than even Florida’s undervote percentage of 2.9 


percent in the 2000 presidential contest.38  The staff’s findings suggested that there 


were problems with the accuracy of vote counts from the types of election 


machines used in Georgia.  In the 2000 election the state’s 159 counties used “four 


 
37 “Report of the 21st Century Voting Commission” (December 2001), 7, 9. 
38 Id., 9. 
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different systems to cast and count ballots: [mechanical] lever machines, paper and 


scanning machines, punch-out ballots [punch cards], and pen and paper.”39  In 


April 2001 the state established a commission “to advise the Secretary of State on 


the choice of voting equipment to be used statewide in all counties” and to “report 


its findings to the Governor and the General Assembly.”40 


28.  As political scientists R. Michael Alvarez and Thad E. Hall explain, 


“Cox saw the 2000 election debacle as an opening for her to improve election 


administration in Georgia and to secure resources for this purpose.”41  She outlined 


the problems she saw with the “antiquated voting systems used in the state” in a 


report entitled “The 2000 Election, A Wake-Up Call for Reform and Change.”42  


Cox focused on two measures that political scientists employ in analyses of 


election technology – under-vote and over-vote rates43 – for the different types of 


voting machines used in Georgia, and for variation among demographic groups.  


 
39 “Secure, Accessible & Fair Elections (SAFE) Commission Report,” Submitted 
to the General Assembly (January 10, 2019), 4. 
40 “Report of the 21st Century Commission,” 5. 
41 Alvarez and Hall, “Rational and Pluralistic Approaches to HAVA 
Implementation: The Cases of Georgia and California,” Publius, 35 (Fall 2005), 
569.  They characterize Secretary Cox as “a policy entrepreneur,” acting to get “the 
result she desired.”  Id., 569-70. 
42 Id., 570. 
43 Undervotes are the difference between the number of ballots cast and the number 
of votes counted by the machinery in each individual contest.  Overvotes are 
defined as “the inadvertent selection by a voter of more than one candidate in a 
single race.” Report of the 21st Century Commission,” 7. 


Case 1:18-cv-05391-SCJ   Document 339   Filed 04/24/20   Page 22 of 101







 
23 


Alvarez and Hall note that Cox’s report “and subsequent studies found that African 


American voters were statistically less likely to have their votes counted on paper-


based voting systems – punch cards and optical scan ballots – than white voters.”44 


29.  Cox “drafted and had legislation introduced into the Georgia General 


Assembly that would promote election reform by having the state purchase a 


uniform electronic voting system to be implemented across the state.”  The 


legislation created the 21st Century Voting Commission “to conduct a pilot test of 


various voting technologies to determine which one best suited the needs of 


Georgians.”45  The commission’s 18 members held hearings “to allow for greater 


civic involvement and to educate the public about the state’s election reform 


efforts.”  It also conducted pilot tests of seven different electronic voting systems.46  


The Secretary of State then entered into a contract with the University of Georgia 


Survey Research Center “to design and compute results of an extensive exit poll of 


DRE voters” in municipal elections in 13 pilot cities.47  Exit poll results indicated 


that 94.5 percent of voters who cast votes on one of the new electronic systems 


agreed that Georgia “should upgrade its voting system to a system like the one I 


used today.”48 


 
44 Alvarez and Hall, “Rational and Pluralistic Approaches,” 570. 
45 Id. 
46 Id. 
47 “Report of the 21st Century Commission,” 12. 
48 Id., 13 (emphasis in original). 
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30.  Analysis of the 2002 election results by the Secretary of State’s office 


demonstrated that “approximately 77,000 more ballots were counted using 


electronic voting than would have been counted under the previous systems.”49  


Political scientist Charles Stewart explored the operation of Georgia’s new DRE 


machines in a 2004 paper examining the residual vote rate – the combination of 


undervotes and over-votes – in elections from 1998 through 2002.50  Stewart began 


by asking: “Did the Diebold machines perform better than the collection of voter 


technologies that Georgia had used before?”  The answer, he wrote, was “yes.”51  


In fact, “implementation of the Diebold system produced a significant reduction in 


the residual vote rate throughout the state of Georgia.  Just as important, the 


implementation of the new machines removed gaping disparities in voting machine 


reliability that could have raised serious questions about the fairness of Georgia’s 


election system.”52 


31.  Stewart explained that before “the 2002 rollout of DREs, Georgia used a 


hodgepodge of voting equipment.”  During the 1990s voting technology had 


 
49 Alvarez and Hall, “Rational and Pluralistic Approaches,” 571 (reporting the 
results of Georgia Secretary of State, “Analysis of Undervote Performance of 
Georgia’s Uniform Electronic Voting System,” December 1, 2004).  This analysis 
indicated that the residual vote rate went from 4.8 percent for “the top-ticket race” 
in 1988 to .88 percent in 2002.  
50 Charles Stewart III, “The Reliability of Electronic Voting Machines in Georgia,” 
CALTECH/MIT Voting Technology Project Working Paper #20 (October 2004).  
51 Id., 3. 
52 Id. 
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“proceeded slowly, gradually replacing mechanical lever machines and punch 


cards with optical scanning.”53  In the 2000 election 44 percent of votes “were cast 


on punch cards,” 38 percent on optical scanners, 18 percent on aging mechanical 


lever machines, and a tiny 0.1 percent on traditional paper ballots.54  Georgia 


results (measured by residual vote rates) were consistent with nationwide statistics: 


“punch cards and mechanical lever machines performed the poorest, with 


traditional paper and optical scanning performing the best.”55 


32.  Comparing the performance of election technology in Georgia counties 


before and after the shift to statewide use of DREs – first used in the 2002 election 


– Stewart finds that in general: “the greatest reductions in residual vote rates were 


in counties that had larger ‘disadvantaged’ populations.”  To be more specific, the 


use of DREs brought the greatest improvement in election technology in “counties 


with larger African American populations, rural counties, low-income counties, 


and counties whose residents were less likely to have completed high school.”56   


 
53 Id., 5. 
54 Id. 
55 Id., 6 (and see Table 1).  For the nationwide statistics, see Stephen Ansolabehere 
and Charles Stewart III, “Residual Votes Attributable to Technology,” Journal of 
Politics, 67 (May 2005), 365-89. 
56 Stewart, “The Reliability of Electronic Voting Machines in Georgia,” 13-14 (and 
Table 6).  Stewart correctly points out that we cannot leap to the conclusion from 
these data that – because the residual vote rate “improved the most in counties with 
more African Americans” – more ballots cast by African Americans were counted.  
“To establish that pattern, we would need to have data (both electoral and 
demographic) at a more finely tuned level of disaggregation, like the precinct 
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33.  The clearest pattern is that the biggest gains from using DREs in 2002 


“occurred in the counties that had previously used lever machines.”57  “The 


strongest predictor of whether a county used lever machines in 1998 is county 


wealth – poorer counties were more likely to use them.”  Stewart also notes – and 


this may be equally important – these mechanical lever machines were quite old.  


“Aging lever machines require a significant amount of maintenance.  Therefore, it 


is not too much of a leap to speculate that a major part of the increase in machine 


reliability” – caused by the statewide use of DREs in 2002 – “was due specifically 


to the retirement of these machines that were probably beginning to fail in subtle 


ways.”58  The aging of any new DRE machines over the years would likely become 


an issue just as aging had debilitated the voting machines they replaced. 


34.  There were, Stewart points out, “two independent processes that 


occurred in 2002, each of which could account for the major gains in Georgia’s 


residual vote rate” – equipment and training.59  With regard to equipment, it may 


be “that the Diebold DREs were better voting machines” than those previously 


used in Georgia.  “They were certainly brand new.”  Just as important: “the 


 
level.”  Id., 14. 
57 Id., 15.  There was also a great improvement in counties previously using paper 
ballots, but only a couple of counties used paper ballots.  Id. 
58 Id.  Stewart calls this inference “speculative,” but his inference is certainly 
plausible. 
59 Id., 19 (pointing out that it is “impossible to separate” the effects of these two 
factors). 
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implementation of the machines was accompanied by an unprecedented amount of 


vendor support and precinct worker training.”60 


35.  With the involvement of staff from both Diebold and Kennesaw State 


University’s Center for Election Systems (CES), training in the use of the new 


DREs was provided to each county’s election supervisor and persons who worked 


in the county’s precincts – “at least two workers per precinct,” Stewart notes.  The 


state made video tapes for further training and to educate voters, spending 


“hundreds of thousands of dollars in voter education.”61  Diebold allocated to the 


Georgia project “more than 360 professionals, including 190 field technicians, 160 


county support technicians and a dozen regional support managers.”62  What 


happens, Stewart asked in his paper in 2004, once those 360 professionals are no 


longer available?  At that point in time, he concluded, “It is certainly too early to 


tell.”63  In short, the initial success of the state’s switch in election technology was 


 
60 Id., 20. 
61 Id. 
62 Id., quoting an online Diebold news release. 
63 Id., 20-21.  Stewart mentions one final issue that presaged problems that would 
trouble Georgia’s use of the new DREs from 2002 to the present: technical 
difficulties discovered by independent experts. “In the midst of implementing the 
new machines, computer scientists came upon versions of the Diebold computer 
code, analyzed it, and concluded that it was riddled with programming lapses, 
especially security vulnerabilities.” Id, 1.  Stewart notes further that, because the 
2002 election was imminent, Diebold had to apply a software patch to the 
equipment that was not properly certified.”  Id., 1-2.  In addition, several computer 
scientists demonstrated that the Diebold DREs could be successfully hacked – and 
votes could be changed.  See, e.g., Kellie Ottoboni and Philip B. Stark, “Election 
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not guaranteed to last without replacing the DREs as they aged – and continuing to 


train election workers effectively.  


36.  The Help America Vote Act (HAVA) became law in 2002, “just as 


Georgia was holding its 2002 elections, the first using electronic voting statewide,” 


note Alvarez and Hall.  They added that post-election analysis established that the 


reforms developed through the leadership of Secretary Cox “had been a success.”64  


This initial success would not, as it turned out, be replicated in coming years, as 


the new DREs aged and the impressive training of election administrators and the 


staff they supervised in 2002 was replaced with less intensive training efforts, as 


Stewart suggested would happen.  Just as important, HAVA implementation after 


the 2002 state elections would take place in a quite different political context. 


Realignment in the Georgia Party System 


37.  The defeat of incumbent Governor Roy Barnes, a Democrat, by 


Republican challenger Sonny Perdue in the 2002 gubernatorial election was, 


according to political scientists Danny Hayes and Seth McKee, “more than 


 
Integrity and Electronic Voting Machines in 2018 Georgia, USA,” paper presented 
at E-Vote-ID: The International Conference for Electronic Voting, 2019, 2-3; 
David Wagner, et.al., “Security Analysis of the Diebold AccuBasic Interpreter,” 
February 14, 2006.  For a detailed account of the flaws in Georgia’s operation of 
DRE technology and its statewide databases in the years following HAVA, see 
Curling v. Kemp, 334 F. Supp. 3d 1303 (N.D. Ga. 2018), and Curling v. 
Raffensperger, 397 F. Supp. 3d 1334 (N.D. Ga., 2019). 
64 Alvarez and Hall, “Rational and Pluralistic Approaches,” 571. 
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stunning – it was historic.”  The outcome “broke a Democratic stronghold on the 


Georgia governorship that had kept the GOP out since Reconstruction.”65  It 


signaled, moreover, what proved to be a major realignment in the Georgia party 


system.  Since 2002 Republicans have, as political scientists M.V. Hood and Seth 


McKee observe, consistently won most statewide contests and majorities in the 


state senate (beginning in 2002) and the state house (since 2004).66    


38.  Historians and political scientists distinguish between two types of 


partisan realignment in the United States: secular and critical realignment.  Secular 


realignment is gradual, incremental realignment, in which groups of voters change 


their party identification and voter preferences in a consistent trend over a 


significant amount of time.  Critical realignment, on the other hand, refers to a 


rapid change in the outcome of elections that fundamentally reshapes the balance 


of power between the parties for perhaps a generation.67   


 
65 Danny Hayes and Seth C. McKee, “Booting Barnes: Explaining the Historic 
Upset in the 2002 Georgia Gubernatorial Election,” Politics and Policy, 32 
(December 2004), 1. 
66 M.V. Hood III and Seth C. McKee, “Why Georgia, Why?  Peach State 
Residents’ Perceptions of Voting-Related Proprieties and Their Impact on the 2018 
Gubernatorial Election,” Social Science Quarterly, 100 (No. 5, 2019), 1828, 1830.  
67 See, e.g., V.O. Key, Jr., “A Theory of Critical Elections,” Journal of Politics, 17 
(February 1955), 3-18; Walter Dean Burnham, “The Changing Shape of the 
American Political Universe, American Political Science Review, 59 (March 
1965), 7-28; Burnham, Critical Elections and the Mainsprings of American 
Politics (New York, W.W. Norton, 1970); James L. Sundquist, Dynamics of the 
Party System (Washington, D.C. The Brookings Institution, 1970). 
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39.  Georgia has experienced a secular realignment of white voters leaving 


the Democratic Party and switching to the Republican Party  – beginning in the 


1960s but accelerating in recent decades.68  The 2002 gubernatorial election looks 


like part of a critical realignment in the Georgia party system, accelerating the 


pattern of white movement into the Republican Party and reaching a critical mass 


that gave the Republicans long-standing control of state government and politics. 


As a result, decisions about voter registration, election administration, and the 


machinery by which ballots were cast in Georgia after 2002 reflected the policy 


preferences of the Republican Party.69   


40.  In white-majority Georgia, Republicans benefitted from a pattern of 


voting that was polarized along racial lines.70  The pattern was evident in the 2002 


election.  As political scientist Charles Bullock points out, “the relationship 


between race and voting in 2002 was striking.”71  Despite the long-standing pattern 


of racially polarized voting – both in the years when a Democratic majority 


controlled state politics and after Republicans became the majority party in 


Georgia – African American candidates were nevertheless elected to local and state 


 
68 Hood and McKee, “Booting Barnes,” 709.   
69 See, e.g., Charles S. Bullock III, “Georgia: Republicans at the High Water 
Mark?” in Bullock and Mark J. Rozell (eds.), The New Politics of the Old South 5th 
edition (New York, Rowman & Littlefield, 2014), 49, 51 (Table 2.1). 
70 Hood and McKee, “Booting Barnes,” 709.   
71 Bullock, “Georgia,” 58. 
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office, largely from black-majority districts created as a result of successful voting 


rights lawsuits brought under Section 2 of the Voting Rights Act after Congress 


amended the statute in 1982.72  Fairly drawn single-member districts provided a 


means for increasing minority representation in spite of white refusal to vote for 


minority-preferred candidates.73   


41.  A recent study by Bullock and Ronald Keith Gaddie provides evidence 


that statewide voting patterns in Georgia continued to be polarized along racial 


lines into the 21st century.  Increasingly, however, white voters were switching 


from the Democratic to the Republican Party.74  In the 1990s African American 


congressional candidates running as Democrats enjoyed between 77 and 100 


percent of black votes, but only 18-54 percent of white votes.  Between 30 and 45 


percent of white voters in the state supported Democratic candidates in the 1990s, 


but only about a quarter of whites voted Democratic beginning in 2002.  Black 


voters favored Democratic candidates by 85 to 92 percent.75  Such polarized voting 


is evidence of vote dilution, of course, only in contests where minority-preferred 


candidates usually lose.76  


 
72 McDonald, et.al., “Georgia,” 77-81, 91-100 (Tables 3.1-3.8). 
73 Id., 84-85, 412-13 (citing judicial findings of racially polarized voting). 
74 The fact that partisan identification was becoming more racially polarized does 
not suggest that the cause of the polarized voting was partisanship rather than race.   
75 Charles S. Bullock III and Ronald Keith Gaddie, The Triumph of Voting Rights 
in the South (Norman, University of Oklahoma Press, 2009), 101 (Table 3.6). 
76 See, e.g., Bernard Grofman, Lisa Handley, and Richard G. Niemi, Minority 


Case 1:18-cv-05391-SCJ   Document 339   Filed 04/24/20   Page 31 of 101







 
32 


42.  Exit poll data have consistently demonstrated that African American 


voters are the most reliably Democratic voters in Georgia, whereas most whites 


consistently vote Republican.  In their 2009 study Bullock and Gaddie report, 


based on exit poll results, that “since 1992, Democrats have always taken at least 


80 percent of the black vote while most whites invariably preferred Republicans.”77  


Exit polls in statewide elections for federal office from 1992 through 2006 show 


that African Americans supported the Democratic candidate at rates between 81 


and 92 percent, whereas whites voted Democratic at rates between 23 and 45 


percent.78   


43.  Georgia elections, like elections elsewhere in the United States, are 


usually characterized by racial disparities in voter participation.79  Official data on 


turnout by race – such as Georgia provides – reveal that, from 1992 through 2006, 


the white percentage of registered voters who turned out to vote in the general 


election for president – normally the highest turnout election for all voters – was 


 
Representation and the Quest for Voting Equality (New York, Cambridge 
University Press, 1992), 50-51. 
77 Bullock and Gaddie, Triumph of Voting Rights, 100. 
78 Id., 100, 103 (Table 3.8). 
79 Bullock and Gaddie cite the estimates of registration and turnout by race for 
Georgia from 1980 through 2006 published by the Bureau of the Census. Id., at 
380 (Table B.1: registration by race), and 383 (Table B.2: turnout by race).  The 
Census Bureau at that time included Hispanics with non-Hispanic whites in the 
published estimates; correcting that error, Bullock and Gaddie report that non-
Hispanic white registration and turnout in Georgia has exceeded that for African 
Americans according to the Census estimates.    
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consistently higher than for African Americans.  In the 1996 presidential election, 


for example, white turnout was 64.3 percent and black turnout only 53.5 percent.  


In 2000 the presidential election brought 71.4 percent of whites to the polls but 


only 62.8 percent of blacks.  In the 2004 contest white turnout was at 80.4 percent 


and black turnout at only 72.2 percent.80   


44.  The election of the first African American president in 2008 was seen 


by some as a sign that racially polarized voting had declined in the United States – 


and in the South.  In fact, if we look at exit poll data for the nation – as well as 


from Georgia and other states formerly covered by the preclearance requirements 


of Section 5 of the Voting Rights Act – the pattern looks quite different.  Based on 


exit poll data, three respected political scientists found that “the magnitude of race-


based differences in voting preferences increased across the nation in the 2008 


election,” but especially in Georgia and other Southern states.81  Turnout among 


African Americans increased from 2004 to 2008, “and they voted more solidly for 


the Democrats in 2008 than they did in 2004.”82  The level of racial polarization 


was greater in the states covered by Section 5 than in the rest of the country.  In the 


 
80 Id., 86 (Table 3.2). 
81 Stephen Ansolabehere, Nathaniel Persily, and Charles Stewart III. “Race, 
Region, and Vote Choice in the 2008 Presidential Election: Implications for the 
Future of the Voting Rights Act,” 123 Harv. L. Rev. 1385, 1401, 1409-10 (2010), 
emphasis added.   
82 Id., 1412. 
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covered states there was a 71 percent difference between presidential preferences 


for whites and blacks: only 26 percent of whites supported Barack Obama, 


compared with 97 percent of African Americans, and 67 percent of Latinos.  In 


noncovered states a much greater 48 percent of whites voted for Obama, compared 


with 96 percent of blacks (a smaller gap of 48 percent, compared with 71 percent 


in covered states).83 


45.  Georgia’s voting patterns resembled trends in the rest of the South in 


2008.  Only 23 percent of whites voted for Obama (the same percentage as voted 


for Democratic nominee John Kerry in 2004).  Thus, it was the overwhelming 


support of African American voters – turning out in greater numbers – that boosted 


Obama’s total vote in Georgia (increasing the vote for the Democrat in 2004 from 


41 percent to 47 percent).84  The results when President Obama sought re-election 


in 2012 displayed the same pattern, as the same three political scientists noted.  


“Voting in the covered jurisdictions has become even more polarized over the last 


four years, as the gap between whites and racial minorities has continued to grow.  


This is due both to a decline among whites and an increase among minorities in 


supporting President Obama’s reelection.”85 


 
83 Id., 1415 (Table 5). 
84 Id., 1422 (Table 9). 
85 Stephen Ansolabehere, Nathaniel Persily, and Charles Stewart III, “Regional 
Differences in Racial Polarization in the 2012 Presidential Election: Implications 
for the Constitutionality of Section 5 of the Voting Rights Act,” 126 Harv. L. Rev. 
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46.  Party identification estimates in Georgia from a 2014 survey designed 


by political scientists show only 25 percent of whites still reporting themselves as 


Democrats while 59 percent said they were Republicans and 17 percent were 


Independents.  Among African Americans reporting their party identification in the 


survey, 73 percent saw themselves as Democrats, only 12 percent as Republicans 


and 15 percent as Independents.86  The 2014 gubernatorial election in Georgia 


displayed the same general pattern of racial polarization.  Only 25 percent of 


whites voted for the Democratic gubernatorial candidate in 2014, as compared with 


89 percent of African Americans.  The victorious Republican candidate, Nathan 


Deal, won the support of 73 percent of white voters but only 10 percent of black 


voters.87   


47.  In a voting rights lawsuit involving local elections in Gwinnett County – 


where the Hispanic or Asian voters were numerous enough for reliable statistical 


estimates – expert analysis of voting patterns provides evidence regarding not only 


polarized voting between non-Hispanic whites and African Americans but also 


cohesion between African American voters, Hispanic voters, and Asian American 


 
Forum, 205, 206 (April 2013). 
86 Declaration of Vincent L. Hutchings, Georgia State Conference NAACP v. 
Gwinnett County Board of Registrations and Elections, C. A. No.1:16-cv-02852 
(N.D. Ga.), August 6, 2017, Table 1. (p. 9), relying on Georgia survey data from 
the Pew Research Center. 
87 Id., 11, relying on CNN exit poll data. 
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voters.88  Non-Hispanic whites consistently defeated minority-preferred candidates 


in inter-racial contests.  Expert Richard Engstrom’s statistical analysis showed that 


“African American, Latino, and Asian American voters are politically cohesive in 


and of themselves, and as a group” – that is, they formed a cohesive tri-racial 


coalition – but were usually defeated by non-Hispanic whites, even when Gwinnett 


became a majority-minority county.89   


48.  In a case challenging the mid-census redistricting of two state house 


districts in Gwinnett and Henry counties, political scientist Jowei Chen found that 


“voters in both HD 105 and HD 111 exhibit significant racially polarized voting.”  


In both districts virtually all African American voters supported Democratic 


candidates, while 75 to 85 percent of non-black voters supported Republican 


candidates.90  By the 2016 election, whites were no longer over 50 percent of the 


 
88 Declaration of Richard L. Engstrom, August 8, 2017, and Rebuttal Declaration 
of Richard L. Engstrom, February 2, 2018), Georgia State Conference NAACP v. 
Gwinnett County Board of Registrations and Elections, C.A. No. 1:16-cv-02852 
(N.D. Ga.).  
89 Engstrom Declaration, p. 8.  Engstrom’s summary of his findings is found on pp. 
9-14, and in Tables 1 and 2 (pp. 18-20).  The defendants’ expert political scientist, 
John Alford, offered criticisms of Engstrom’s interpretation – but his statistical 
estimates “do not materially differ” from those provided by Engstrom, except in a 
few district elections where the small number of precincts created problems for 
statistical analysis.  Engstrom relied primarily on countywide contests in his 
analysis.  See Engstrom Rebuttal Declaration, pp. 2-3, and Exhibit R.1 (pp. 8-10).  
90 Expert Report of Jowei Chen, December 22, 2017, Georgia State Conference 
NAACP v. State of Georgia, C.A. No. 1:17-cv-01247 (N.D. Ga.); pp. 2, 4, and 
Tables 1 and 2, pp. 5-6. 
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turnout in these districts. Chen broke down turnout for Hispanic and Asian, as well 


as black and white, voters.  Non-Hispanic white turnout in HD 105 was only 43 


percent of the total, while non-Hispanic black turnout was 37 percent; Hispanic 


voters were almost six percent of total turnout and Asian voters were over two 


percent of the turnout.91  In HD 111 turnout patterns were similar.  Non-Hispanic 


whites were less than 46 percent of the turnout by 2016, non-Hispanic blacks were 


40 percent, Hispanics were over two percent and Asian Americans were a bit over 


one percent of turnout.92   


49.  Republicans controlled the governor’s office, the legislature, and – after 


the 2006 election of Republican Karen Handel – the office of Secretary of State.  


According to political scientists Hood and McKee, the likeliest threat to 


Republican domination of Georgia elections – should it materialize – came from 


“changing demography and minority voter mobilization in favor of Democrats.”93  


Between 1990 and 2016, Georgia’s black population – by now including modest 


percentages of African immigrants – increased from 27 to 31 percent, and Latinos 


from two to nine percent.  As a result, the non-Hispanic white population declined 


from 71 to 60 percent.94  Because minority voters routinely support Democratic 


 
91 Chen Report, Table 7, p. 14.  
92 Id., Table 8, p. 15.  
93 Hood and McKee, “Why Georgia, Why?” 1832. 
94 Id., 1833. 
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candidates, Republicans stood to benefit from making registration and voting by 


minority citizens more difficult.  “Control of election administration,” note Hood 


and McKee, “has increasingly been recognized and deployed as a means to seek 


electoral advantage,” not just in Georgia but in the United States generally.”95 


Immigration and the Citizenship Issues in  
Georgia’s Voter Verification Process 


 
50.  A key aspect of demographic change that could add to the threat against 


Republican strength at the polls in recent decades has been immigration.  In the 


1990s Georgia had – in proportion to its prior population – the second highest 


increase in its minority population of any state in the country.  Much of this growth 


was due to migration from Latin America, Asia, and Africa96 – but also to 


migration of Hispanics, Asians, and Africans from other states in this country. 


These immigrants were attracted by booming economic conditions in agriculture, 


 
95 Id.  The specific election administration issues Hood and McKee cite (pp. 1833-
34) are: the first Georgia law establishing a very strict photo identification 
requirement for in-person voting, Georgia’s “use it or lose it” law (that may have 
been noncompliant with the National Voter Registration Act), the requirement that 
the information on voter registration applications match exactly the information for 
the applicant on the driver’s license database or that of the Social Security 
Administration, and the vulnerability of the state’s voter registration database to 
hacking. 
96 We learn from Stephanie A. Bohon, Megan Conley, and Michelle Brown, 
“Unequal Protection Under the Law: Racial Disparities for Hispanics in the Case 
of Smith v. Georgia,” American Behavioral Scientist, (2014), 12, that according to 
ACS data Georgia had over 10,000 black non-citizens, mostly from Africa. 
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construction, poultry processing, and the carpet industry.97  A lawyer for the 


Immigration and Naturalization Service declared: “Immigrants are the key to the 


Georgia economy.  Hispanics keep the poultry industry running in Gainesville and 


the carpet industry productive in Dalton.”98  By 2005, moreover, four counties in 


the Atlanta metropolitan area – Fulton, DeKalb, Cobb, and Gwinnett, where 


construction, manufacturing, and retail provided plenty of jobs – were home to 


more than half of the state’s 650,000 Hispanics.99   


  51.  Increased immigration unsurprisingly brought a growing percentage of 


non-citizens.  In 1990 only 2.7 percent of the state’s population was foreign-born.  


By 2000 those born in other countries made up 7.1 percent of the population; by 


2017 the one-year American Community Survey (ACS) estimated that 10.2 percent 


 
97 Micki Neal and Stephanie A. Bohon, “The Dixie Diaspora: Attitudes Toward 
Immigrants in Georgia,” Sociological Spectrum, 23 2003), 181-212 (data cited on 
p. 182), noting that 25 Georgia counties saw increases in immigrants of 50 percent 
or greater.  Id., 191. 
98 Id., 190.  Corporate executives in Dalton’s carpet factories described Mexican 
immigrants as the “lifeblood” of the industry.    
99 Debra Sabia, “The Anti-Immigrant Fervor in Georgia: Return of the Nativist or 
Just Politics as Usual?” Politics & Policy, 38 (No. 1, 2010), 53-80 (data reported 
on p. 56).  See also Robert A. Yarbrough, “Becoming ‘Hispanic’ in the ‘New 
South’: Central American Immigrants’ Racialization Experiences in Atlanta, GA, 
USA.” GeoJournal 75 (No. 3, 2010), 249-60.  After mapping the location of 
Central American immigrants in the Atlanta region, using a measure known as a 
Location Quotient, Yarbrough notes (p. 251) that their greatest concentration was 
in “the I-85/Buford Highway corridor stretching through northern DeKalb and 
western Gwinnett counties,” an area “known for its immigrant residential 
settlement as well as immigrant-driven business activities.”   
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of Georgia’s population was foreign-born.100  Some, however, had lived in other 


states before moving to Georgia in search of opportunity.  Many of the foreign-


born became U.S. citizens – and could then legally register and vote.  The 


proportion of the foreign-born in Georgia who were naturalized citizens was 61.1 


percent in 1990, 29.3 percent in 2000, and 43.6 percent according to the 2017 ACS 


estimate.101   


52.  Georgia continued to have increases in its Hispanic community.  


Between 2000 and 2015, the state had the highest growth rate in its Hispanic 


population in the entire country – 118.8 percent.102  Hispanics constituted the 


largest contingent of the state’s foreign-born immigrants, according to the 2017 


estimates: 48.1 percent.  Breaking down the total number of Hispanics by nation of 


origin, Mexicans made up 23.1 percent of the state’s foreign-born, other Central 


American countries 8.9 percent, the Caribbean 9.4 percent, and South American 


countries another 6.7 percent.103  Predictably, the changing demographics in the 


Atlanta metropolitan area, the smaller urban centers of Dalton, Gainesville, and 


 
100 Migration Policy Institute (MPI), “State Demographics Data: Georgia.”  MPI 
reports rely on data from the decennial U.S. Census and estimates from the 
American Community Survey which are reported here.  
101 Id.  
102 Atlanta Regional Commission, “Regional Snapshot: Metro Atlanta’s Hispanic 
and Latino Community” (February 2018), citing the Pew Research Center 
tabulations of the 2000 census and the 2015 ACS.  
103 MPI, “State Demographics Data: Georgia.”  The percentage who were non-
citizens had decreased from 70.7 percent in 2000 to 56.4 percent in 2017. 
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Athens, and the agricultural counties of southeastern Georgia had a significant 


impact on the state’s politics in the era of HAVA implementation – and under 


Republican control. 


53.  As one study points out, Georgia has a “history of anti-immigrant laws 


and policies in response to the increasing Hispanic and immigrant population.”104  


Republican legislators’ concern about the effects of rapid immigration was already 


on display by 2006 when the state adopted SB 529, the Security and Immigration 


Compliance Act.  Two key provisions of the act required verification of citizenship 


for either applications for employment or applications for public benefits.  Section 


2 of the bill required employers hiring a new worker to participate in a federal 


work authorization program – E-Verify – to determine, among other things, 


whether the applicant was a U.S. citizen.105  Section 9 required citizenship 


verification for any person applying for public benefits (local, state, or federal 


benefits), utilizing a program operated by the Department of Homeland Security 


called Systematic Alien Verification of Entitlement (SAVE).106  


 
104 Bohon, et.al., “Unequal Protection,” 4, citing Bohon, “Georgia’s Response to 
New Immigration,” in Greg Anrig and Tova A. Wang (eds.), Immigration’s New 
Frontiers (New York, Century Foundation, 2006), 67-100.      
105 S.B. 529, pp. 2-3, Section 2, amending Code Section 13-10-91 (and applying to 
some but not all categories of employers).  Ryan Mahoney, “Perdue Signs Illegal 
Immigration Bill,” Atlanta Business Chronicle, April 17, 2006, characterized this 
provision as “targeting illegal immigrants and their employers.”      
106 S.B. 529, pp. 11-13, Section 9, Code Section 50-36-1 to Title 50 of the Georgia 
Code.  The policies at issue in these provisions were designed to identify – and 
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54.  Two other provisions of SB 529 – perhaps the most controversial – 


created a channel for local and state law enforcement to assist in enforcing federal 


immigration laws.107  Section 4 directed the state’s Commissioner of the 


Department of Labor to negotiate a Memorandum of Understanding (MOA) with 


the U.S. Department of Justice or the Department of Homeland Security 


“concerning the enforcement of federal immigration and custom laws, detention 


and removals, and investigations” in Georgia.108  Federal funding would be 


required under such an MOA to provide for training Georgia law enforcement 


officers to enforce federal immigration law, “while performing within the scope of 


his or her authorized duties.”109  Section 5 of the act specified that whenever a 


person charged with a felony (as well as “with driving under the influence”) is 


confined to jail in a municipality or county “a reasonable effort shall be made to 


determine the nationality of the person.”  If the person proved to be a foreign 


national, law enforcement was to seek citizenship verification through the 


Department of Homeland Security.  The Georgia Sheriffs Association was to issue 


 
remove – undocumented immigrants who were not U.S. citizens.  Identifying 
undocumented immigrants was a legitimate goal, but the laws were drafted in such 
a way that – at least as implemented – they swept more broadly than necessary, 
risking a discriminatory effect.  
107 S.B. 529, pp. 5-6, Section 4 (relating to “peace officers”) and Section 5 (relating 
to penal institutions).  
108 S.B. 529, p. 5, Section 4 adding a new code section, 35-2-14.   
109 Id.    


Case 1:18-cv-05391-SCJ   Document 339   Filed 04/24/20   Page 42 of 101







 
43 


guidelines and procedures for carrying out this responsibility.110  These new 


functions would likely have a significant effect on the state’s Hispanic – or perhaps 


Asian – residents.  


55.  When signing the bill Republican Governor Sonny Perdue justified SB 


529 in inflammatory language reflecting his party’s current preoccupation with the 


problem of illegal immigrants gaining access to welfare benefits111 – as well as 


committing voter fraud – that rose to the level of demagoguery. “It is simply 


unacceptable for people to sneak into this country illegally on Thursday, obtain a 


government-issued ID on Friday, head for the welfare office on Monday, and go to 


vote on Tuesday.”112  The state’s voting process at the time – including a restrictive 


 
110 Id.    
111 See, e.g., the comments of State Senator – and later Lieutenant Governor – 
Casey Cagle, in a Congressional Hearing a few months later: “the issue of dealing 
with the impact of illegal aliens on the healthcare system is a significant one for 
Georgia.”  Stressing that for many Georgia families “affordable health coverage is 
rapidly becoming unreachable,” Cagle said, “healthcare costs are being 
significantly increased by the cost of providing free or subsidized care to citizens 
of other nations who broke Federal law to come here.”  Testimony of Hon. Casey 
Cagle, “Examining the Impact of Illegal Immigration on the Medicaid Program 
and our Healthcare Delivery:” Hearings Before the Comm. on Energy and 
Commerce, 109th Cong. 109-134 (2006), at 73.  
112 Quoted in Sabia, “Anti-Immigrant Fervor in Georgia,” 62.  Although 
inflammatory, the Governor’s remarks did not rise to the level of a contemporary 
speech given by activist D. A. King to a Republican audience, warning that illegal 
immigrants were “not here to mow your lawn.  They’re here to blow up your 
buildings and kill your children, you, and me.”  King was reportedly one of the 
persons consulted by Republican Senator Chip Rogers in drafting SB 529.  Senator 
Rogers was also a sponsor of the Georgia photo identification requirement for in-
person voting in 2005.  Id.  
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photo identification requirement for in-person voting – made the Governor’s claim 


of undocumented immigrants voting extremely unlikely, unless local election 


officials were routinely failing to enforce the law.    


56.  Six of 18 members of the Latino Commission for a New Georgia – 


which Perdue had set up in 2003 to “play a consulting role in policy development” 


– resigned in protest over his decision to sign SB 529 into law.  As one of those 


resigning in protest – a restaurateur who described himself as “a dedicated 


Republican and citizen of Georgia” – put it: “By continuing to serve, I feel I would 


be giving you credibility for having compassion and understanding of the plight of 


the Latino people which you obviously do not have.”113  According to an 


Associated Press story, “Hispanic groups warned that Georgia’s immigration 


crackdown would turn conservative Hispanic voters away from the Republican 


Party.”114 


57.  Governor Perdue’s assertion that immigrants cost taxpayers by 


depending on public assistance programs, was factually incorrect, judging from an 


 
113 Alex Salgueiro, president of the Savannah Restaurants Group, quoted in Walter 
C. Jones, “6 Latinos Leave Perdue Panel; One-Third of Economic Group Resigns; 
Many Cite Immigration Bill,” Florida Times Union, April 21, 2006.  Other 
members submitting their resignations included Sara Gonzalez, president of the 
Georgia Hispanic Chamber of Commerce, and Venus Gines, former Cobb County 
chair of the Republican National Hispanic Association.  
114 Vicky Eckenrode, Associated Press, “Athens March Vigil One of Many 
Scheduled Today,” Athens Banner-Herald, May 1, 2006. 
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analysis of the issue by Sarah Beth Coffey of the Georgia Budget and Policy 


Institute (GBPI) a few months earlier.  Coffey addressed the “belief among some 


Georgians that undocumented immigrants are abusing the system and receiving 


services from which they are restricted by federal law.”115  Coffey pointed out that 


legislation currently under consideration – likely SB 529 – “seeks to restrict 


undocumented immigrants from government services,” but the majority of those 


services are already restricted by federal law.”  She then listed the welfare benefits 


“for which undocumented immigrants do not qualify” under federal law: food 


stamps; Social Security; Supplemental Security Income; Temporary Assistance for 


Needy Families (TANF); Full-Scope Medicaid; Medicare “Premium Free” (Part 


A); Peach Care (Georgia’s children’s health insurance); and HUD Public Housing 


and Section 8 programs.  The only benefits for which undocumented immigrants 


did qualify were state-funded programs not affected by SB 529: “K-12 public 


education and emergency medical care.”116  Coffey also calculated that on average 


an “undocumented family in Georgia contributes between $2,340 and $2,470 in 


state and local sales, income, and property taxes combined” – or between $1,800 


 
115 Sarah Beth Coffey, “Undocumented Immigrants in Georgia: Tax Contribution 
and Fiscal Concerns” (Georgia Budget and Policy Institute, January 2006), p. 1.     
116 Coffey, “Undocumented Immigrants in Georgia,” p. 3.  See also Neal and 
Bohon, “Dixie Diaspora,” 191-92, citing a 1997 report from the Georgia 
Department of Human Resources documenting that immigrants made up only 1.2 
percent of all families receiving TANF benefits and only 1.3 percent of families 
receiving food stamps.     
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and $1,860 if the family does not pay income taxes.117  The Governor’s claims 


about the costs to taxpayers of benefits enjoyed by illegal immigrants could only 


have been true if persons charged with enforcing state and federal law in Georgia 


failed to enforce those legal restrictions.  In short, setting up barriers to the use of 


public benefits by illegal immigrants was a solution in search of a problem. 


58.  Businessmen – normally a key focus of the state’s Republican 


leadership – struggled to understand the ways in which SB 529 would affect them.  


According to a news account from Gwinnett County, the local Chamber of 


Commerce held a session in October attended by around 50 business leaders “to try 


to learn how to comply with the new laws, which go into effect next year.”118  A 


local accountant correctly explained to his audience that “companies that contract 


with the state must confirm employees are eligible through a Department of 


Homeland Security database” – E-Verify – “that is wrong about 20 to 40 percent of 


the time.”119  The accountant added that there were “a lot of reasons why the 


mismatches are happening,” such as “the Hispanic tradition of keeping the last 


name of both the father and the mother after marriage.”120  A lawyer at the 


Chamber of Commerce meeting saw so little practical need for such restrictions as 


 
117 Id., p. 2.    
118 “Law Boosts Businesses’ Burden,” Gwinnett Daily Post, October 20, 2006.   
119 Id.    
120 Id.    
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in SB 529 that “these laws are political in nature,” expressing his view that “racism 


never left Georgia.  It just laid dormant for a while until they found someone else 


to pick on.”121 


59.  In September 2006, a few months after SB 529 was signed into law – even 


before many of its provisions were implemented – local law enforcement in 


Georgia cooperated with U.S. Immigration and Customs Enforcement (ICE) in 


raids on undocumented immigrants.  In Forsythe County 20 sheriff’s deputies 


worked with ICE agents in a pre-dawn raid on a local construction firm and 


rounded up 30 undocumented workers who worked there.  The sheriff’s office had 


been investigating allegations of fake resident alien cards (green cards) and Social 


Security cards.122  In the little southeast Georgia town of Stillmore, in Emmanuel 


County, federal agents raided the local chicken-processing plant and the 


surrounding area.  “They cuffed and arrested more than 120 illegal immigrants, 


mostly men, and took them away.”123  When the raid went down, another reporter 


noted, the local sheriff “began to get calls from residents wondering why armed 


 
121 Id.    
122 “30 Men Snared in Raid on Company,” Forsyth County News, September 17, 
2006, p. 1A.  A follow-up story reported that all of them men “have immigration 
holds and are likely to be deported.”  See “Workplace Raid Signals Changes in 
Strategies,” Forsyth County News, September 21, 2006, p. 1A.     
123 Id.  Another news account reported that many Hispanics who were not arrested 
fled and one family “hid for two nights in a tree.”  The reporter estimated that 
“perhaps as many as 300 others disappeared.”  “Crackdown on Immigrants 
Empties a Town,” Christian Science Monitor, October 3, 2006, p. 1.     
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men with bulletproof vests were running down the sidewalk; why Mexican 


immigrants were hiding behind homes and in the woods.”124  By October, 2,000 


people marched near the state capitol to protest SB 529, according to yet another 


reporter.  A group of Latino men carried a sign in English that made its point 


despite the syntax and spelling: “I never live from welfare because I hard worker.   


I just build houses for yu.”125 


 60.  In 2011 Georgia returned to the concerns addressed in 2006 when the 


legislature adopted HB 87.126  This bill – which was among the most controversial 


pieces of legislation in the 2011 session – was essentially an effort to provide more 


effective enforcement of the provisions in the 2006 law.127  HB 87 spelled out 


requirements for anyone contracting with the state – and any sub-contractors – to 


use E-Verify.128  It created a new crime of “aggravated identity fraud” whenever a 


person used fictitious or counterfeit information for the purpose of obtaining 


 
124 “Immigration Issue Ripples Both Ways,” Atlanta Journal and Constitution 
(AJC), September 25, 2006, p. B1.    
125 “Latinos Call for Legalization,” AJC, October 8, 2006, p. D3.  
126 HB 87 was enacted into law as the Illegal Immigration Reform and 
Enforcement Act, 2011 Ga. Laws 795.  
127 Note, “State Government HB 87,” 28 Ga. St. U. L. Rev. 51, 57 (Fall 2011).  
This Note provides a detailed legislative history of HB 87 accompanied by the 
authors’ analysis of the bill.  A legislative study committee set up in 2010 
concluded, after multiple hearings, that SB 529 did not have any enforcement 
mechanisms.  HB 87 was designed to establish effective ways of putting teeth into 
enforcement.  Id., 86-87. 
128 Id., 77.  All employers were to submit compliance reports annually.  
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employment, and specified the penalties for the offense.129 The bill also specified 


penalties for knowingly transporting or harboring illegal immigrants or inducing 


them to enter the state.130  It authorized all law enforcement officers to use the 


resources of their office to work with federal immigration authorities, and to arrest 


and transport illegal immigrants.131  HB 87 added penalties for agency heads who 


violated the requirements for using E-Verify or SAVE or other requirements of the 


bill.132  It set up a new Immigration Enforcement Review Board, established the 


procedures under which it would operate, and gave it authority to investigate 


complaints.133  


61.  Buried in Section 8 of HB 87 – which strengthened the authority of law 


enforcement to seek verification of a suspect’s “immigration status” – was a 


provision that appeared to forbid racial profiling: “A peace officer shall not 


consider race, color, or national origin in implementing the requirements of this 


Code section.”\134  Unlike other provisions specifying in great detail the legal 


authority afforded law enforcement when apprehending illegal immigrants, nothing 


in this provision specified how police officers were to avoid taking race or national 


 
129 Id., 77-78.   
130 Id., 78.  
131 Id., 79.  
132 Id., 80-81.  
133 Id., 81-82.  
134 HB 87 (As Passed House and Senate), 
www.legis.ga.gov/Legislation/20132014/137020.pdf, Section 8, 17-5-100(d). 
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origin into account when investigating a suspect.135  This brief bow to avoiding 


racial profiling  prompted a sarcastic response from prominent Atlanta immigration 


lawyer, Republican Charles Kuck.  “Let me ask you a question,” he asked a 


reporter.  “Do you think any white people are going to be taken in for an 


immigration background check if they forgot their wallet at home?”136   


62.  The crackdown against undocumented immigrants threatened to cause 


problems with traditional Republican constituencies in business and agriculture – 


which underscores the importance of lawmakers’ animosity against undocumented 


immigrants – most of whom were Hispanic. According to a report in the state’s 


leading newspaper, Republican Governor Nathan Deal and Republican legislators 


“came under intense pressure in recent weeks from business groups that lobbied 


against the proposed law.”137 The requirement to use the federal E-Verify database 


was a “particular concern to Georgia businesses,” in part because the faced 


financial penalties “for not complying with the E-Verify requirement.”138 


 
135 There was, however, an exception to the instruction not to consider race or 
national origin: “except to the extent permitted by the Constitutions of Georgia and 
of the United States.”  Id. 
136 Quoted in “Georgia Passes Immigration Bill Similar to Arizona’s,” Los Angeles 
Times, April 14, 2011. 
137 Jeremy Redmon, “Georgia Lawmakers Pass Illegal Immigration Crackdown,” 
Atlanta Journal and Constitution, April 15, 2011. 
138 Id.  “We’re coming out of [a] recession, and businesses are doing all they can 
do right now to stay afloat,” according to Jann Moore of the Gwinnett County 
Chamber of Commerce.  Id.  
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According to another report, HB 87 “has drawn stiff opposition from the state’s 


agricultural, landscaping, restaurant and tourism industries, who “fear the law will 


damage the state’s economy by scaring away migrant workers” and prompting 


cancellations of scheduled conferences.139  “With the law passed and ready for 


implementation, many rural farmers – especially in Central and South Georgia – 


are taking notice of the exodus of migrant workers and immigrants which has left 


some farmers without workers to pick crops.”140  Many of these farmers who are 


“losing their crops in these rural counties,” the reporter added, “had voted 


Republican for years.”141 


63.  The law’s constitutionality was challenged by private plaintiffs seeking 


a preliminary injunction shortly after it was enacted into law.142  Their primary 


legal argument – at least the one that succeeded before the trial court – was that 


Sections 7 and 8 of the act pre-empted federal immigration law.143  Summarizing 


Section 7, the court said it “prohibits ‘transporting or moving an illegal alien’ [as 


well as] ‘concealing of harboring an illegal alien’” and “‘inducing an illegal alien 


 
139 Jeremy Redmon, “Governor Signs Arizona-style Immigration Bill into Law,” 
Atlanta Journal and Constitution, May 13, 2011. 
140 “Rural Republicans in Georgia Can’t Have It Both Ways,” Macon Examiner, 
June 21, 2011. 
141 Id. See also Megan McArdle, “Georgia’s Harsh Immigration Law Costs 
Millions in Unharvested Crops,” The Atlantic, June 21, 2011.   
142 Georgia Latino Alliance for Human Rights v. Deal, 793 F. Supp. 2d 1317 (N.D. 
Ga. 2011).  
143 Id. at 1340.  
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to enter’ into [Georgia] while committing another criminal offense.”144  Section 8, 


the court added, “authorizes Georgia law enforcement officers to investigate the 


immigration status of criminal suspects where the officer has probable cause to 


believe that the suspect committed another criminal offense.”145  If the officer 


concludes that the suspect is an illegal immigrant, moreover, “he may detain the 


suspect, transport him to a state of federal detention facility,” or notify the 


Department of Homeland Security.146  The court granted the plaintiffs’ motion  for 


a preliminary injunction as to these two sections of HB 87, because the plaintiffs 


“demonstrated likelihood of success on the merits of their claim that federal law 


preempted” the enforcement actions required by each.147  The court added that the 


“apparent legislative intent is to create such a climate of hostility, fear, mistrust and 


insecurity that all illegal aliens will leave Georgia.”148 


64.  When Governor Nathan Deal signed HB 87 into law, he told reporters 


“this legislation I believe is a responsible step forward in the absence of federal 


action.”149  The author of HB 87, Republican Representative Matt Ramsey, “said 


the bill addresses issues forced on the states because of the federal government’s 


 
144 Id. at 1322.  
145 Id.  
146 Id.    
147 Id. at 1317, 1340.    
148 Georgia Latino Alliance for Human Rights v. Deal, 793 F. Supp. 2d, at 1333.  
149 Quoted in “Deal Signs Immigration Bill,” Augusta Chronicle, May 24, 2011.  
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decades-long failure to secure the nation’s borders.”150  To this claim the judge 


hearing the case bristled: “The widespread belief that the federal government is 


doing nothing about illegal immigration is a myth,” and the state’s claim “has no 


basis in fact.”151  


 65.  On appeal the Eleventh Circuit upheld the preliminary injunction ruling 


on Section 7 because the federal Immigration and Nationality Act152 “provides a 


comprehensive framework to penalize the transportation, concealment, and 


inducement of unlawfully present aliens.”153 The appeals court reversed the 


preliminary injunction ruling, however, as to Section 8, in large part apparently 


because of the clause ostensibly prohibiting racial profiling: “In determining 


whether to investigate citizenship, police officers are expressly prohibited from 


considering ‘race, color, or national origin . . . except to the extent permitted by the 


United States and Georgia Constitutions.”154  The Eleventh Circuit concluded that 


it would be inappropriate “to assume that the state will disregard its own law,” but 


noted that “unconstitutional application of the statute could be challenged in later 


 
150 “Georgia Governor to Sign Law Targeting Illegal Immigrants,” CNN, April 15, 
2011.   
151 Georgia Latino Alliance for Human Rights v. Deal, 793 F. Supp. 2d, at 1335.  
152 8 U.S.C. Section 1102 et.seq.   
153 Georgia Latino Alliance for Human Rights v. Governor Nathan Deal, No. 1:11-
cv-1804 (N.D. Ga.), March 20, 2013.  The court also ordered the defendants to 
“take appropriate measures to inform state law enforcement agencies of the 
permanent injunction.”    
154 Id., at 1267.  
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litigation.”155 Because the appeals court had affirmed the preliminary injunction 


against Section 7 of HB 87, however, the trial court permanently enjoined that 


section of the law.156         


Problems with Election Administration and Database Matching, 2002-2010 


66.  Despite the state’s promising beginning in developing a statewide 


system of new DRE voting technology under Secretary of State Cox, its 


subsequent compliance with the requirements of the 2002 Help America Vote Act 


was spotty and reflected an uncertain grasp of what HAVA requires.  Decisions by 


the federal courts and by the Department of Justice in a Section 5 preclearance 


review were often necessary to obtain Georgia’s compliance with the law.  This 


was especially true of the state’s flawed implementation of HAVA’s requirement 


that states use electronic database matching to create a voter verification program. 


67.  Among other requirements all states must meet under HAVA, Georgia 


was obligated to create a digital statewide voter registration database and compare 


the information provided by registration applicants with information provided by 


those individuals to the state’s driver license database – or for those without 


drivers’ license or other state identification – to the database of the Social Security 


 
155 Id., at 1268.    
156 Georgia Latino Alliance for Human Rights v. Deal, 793 F. Supp. 2d, at 1335.   
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Agency (SSA).157  The purpose of this database matching was to identify the 


applicant as a resident of the state and county and to confirm that the person was a 


citizen of the United States.  To be clear, HAVA did not require states to deny 


voter registration to persons whose information in the paired databases did not 


satisfy an exact match requirement.   As the Department of Justice noted in 


objecting to Georgia’s voter verification program in 2009: “HAVA does not speak 


to the question of whether a state should deem an applicant eligible or ineligible, 


whose information fails to match on some element contained in a state or federal 


database.”158  Whether the applicant was qualified under state law for registration 


as a legal voter, in other words, was left to the judgment of the states – and was 


thus subject to the preclearance requirements of Section 5.159   


68.  Whether Georgia had complied with preclearance requirements – it had 


not – was the key issue in Morales v. Handel, a lawsuit by a Latino citizen initially 


disqualified as a non-citizen when he registered to vote in Cherokee County, 


 
157 Morales v. Handel, No. 1:08-CV-3172, 2008 WL 9401054, at *5 (N.D. Ga. Oct. 
27, 2008).  
158 Loretta King, Acting Assistant Attorney General, to Attorney General Thurbert 
Baker, May 29, 2009.  This objection letter accurately summarizes relevant aspects 
of HAVA, according to my reading of the statute, but see more generally Arthur L. 
Burris and Eric A. Fisher, The Help America Vote Act and Election 
Administration: Overview and Selected Issues for the 2016 Election 
(Congressional Research Service, October 18, 2016). 
159 King to Baker, May 29, 2009.  
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Georgia.160  The court found that Georgia had not undertaken HAVA’s voter 


verification requirement for several years because it contended the state was 


exempt from this requirement on the theory that its voter registration law already 


obligated voter registration applicants to supply their full nine-digit Social Security 


number.161  As a result of a federal court decision in 2006, however, the state could 


no longer argue that it was exempt from the need to implement HAVA’s voter 


verification requirement.162   


69.  Georgia began to comply with the voter verification provisions of 


HAVA in March 2007, when Secretary of State Karen Handel entered into an 


information-sharing agreement with the state’s Department of Driver Services 


(DDS).163  Under this agreement DDS was to compare the information about each 


new applicant for voter registration with information about that individual in the 


DDS database of persons with drivers’ licenses – and to flag any individual whose 


information did not exactly match in this process as unverified.164  In addition, the 


 
160 Morales, 2008 WL 9401054. 
161 Id. at *6, 9, n.9.  
162 Schwier v. Cox, 412 F. Supp. 2d 1266 (N.D. Ga., 2005), rejecting the state’s 
interpretation of 42 U.S.C. Sec. 15483(a)(5)(D).  
163 Morales, 6.  See “Memorandum of Understanding Between the Georgia 
Department of Driver Services and the Office of the Secretary of State” (March 27, 
2007).  
164 Id. The database matching was to examine the following fields: “driver’s license 
number, last name, first name, date of birth, last four digits of Social Security 
number, and citizenship status.” Id. at *7. 
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state’s increasing concern about verifying citizenship status led to a new source of 


information from the federal government. 


70.  According to the DDS: “As of January 1, 2008, Georgia state law 


requires DDS to verify all immigration documents presented by non-citizens via 


SAVE” – the acronym for “Systematic Alien Verification for Entitlements” – 


“prior to issuing a driver’s license/permit/ID card.”165  SAVE is a program 


permitting a state agency supplying benefits or services to legal residents (who are 


not citizens of the United States) to ask U.S. Citizenship and Immigration Services 


(the federal agency administering SAVE) for information about an applicant’s 


citizenship status.  The inquiry does not utilize a database matching methodology: 


as USCIS puts it, SAVE is “not itself a database.”  The inquiring agency supplies 


“the applicant’s biographic information (first name, last name and date of birth),” 


and one of three numeric identifiers supplied by USCIS or “an unexpired foreign 


passport number.”166  Most importantly, SAVE supplies the citizenship status of 


persons applying for government benefits or services “at the time an application is 


initially filed.”167  In short, when DDS checks SAVE for information about 


citizenship status of a voter registration applicant who is a naturalized citizen, the 


 
165 Citing O.C.G.A. § 40-5-21.1.  (https://dds.georgia.gov/save).   
166 https:www.uscis.gov/save/verification-process.   
167 Immigration Policy Center, “Using the Systematic Alien Verification for 
Entitlements (SAVE) Program for Voter Eligibility Verification” (August 2012), p. 
1.   
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information may well date from a time prior to naturalization and thus be 


inaccurate at the time of applying for voter registration. 


71.  DDS had, in turn, entered into a memorandum of understanding with the 


Social Security Administration (SSA) to verify – through a database SSA 


designated HAVV – to complete the verification of an applicant’s status where the 


applicant lacked a driver’s license.168  This made Georgia one of the first states to 


require evidence of a voter registration applicant’s citizenship status through 


database matching.169  As it turned out, using HAVV was problematic. 


72.  Database matching is a complex process requiring a reliable 


methodology – and requiring an exact match between variables in separate 


databases is guaranteed to produce errors.  This problem is highlighted in an 


inspector general’s report from the Social Security Administration, designed “to 


assess the accuracy of the verification responses provided by the Help America 


Vote Verification (HAVV).”170  The Inspector General reported that, as of 


 
168 “User Agreement for Voter Registration Information Verification System 
Services between The Georgia Department of Driver Services (MVA) and the 
Social Security Administration (SSA),” (signed February 14, 2007 by the 
Commissioner of DDS and April 23, 2007 by the Regional Commissioner of SSA). 
169 Ana Henderson, “Citizenship, Voting, and Asian American Political 
Engagement,” 3 UC Irvine L. Rev. 1077, 1084 (2013).  As noted in Paragraph 70  
(above), the SAVE program used by DDS beginning in 2008 did not involve 
database matching because there was no SAVE database (SAVE was a process by 
which state agencies requested specific data on individuals from the federal 
agency, which then supplied information from its own files). 
170 “Quick Response Evaluation: Accuracy of the Help America Vote Verification 
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December 2008, SSA had signed user agreements with state drivers’ license 


offices from 46 states and territories “to use the HAVV system when a voter 


registrant who does not have a driver’s license number provides the last four digits 


of their SSN for verification purposes.”171  SSA could provide a match for only 69 


percent of the applicants nationwide – some of those matches also applied to 


another applicant as well – and a “no-match” response for 31 percent.  “This 


occurs because the last four digits of the SSN is [sic] not a unique identifier,” the 


Inspector General explained.172  As a result of its investigation, the report 


concluded that HAVV had “a significantly higher no-match response rate when 


compared to other verification programs used by States and employers,” which 


ranged from 6 to 15 percent.173   


73.  The Inspector General pointed out that HAVV used an “exact match” 


requirement, searching “for exact matches on the full first and last name, which is 


problematic because it does not consider possible human error (that is, data entry 


errors, transpositions [of characters], and nicknames).”174  He then added a 


damning lament: “The HAVV program provided the States with responses that 


 
Program Responses,” A-03-09-29115, June 2009, p. 1.  
171 Id., p. 2. 
172 Id., p. 2 (emphasis added). 
173 Id., p. 4. 
174 Id., p. 6.  Table 3 on p. 7 of the report provided illustrations of the sort of human 
errors that result in a no-match in HAVV. 
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may have prevented eligible individuals from registering to vote and allowed 


ineligible individuals to vote.”175  This inspector general’s report clearly should 


have raised a red flag about Georgia’s use of an exact match methodology like that 


used by HAVV.   


74.  The same sort of human error that affected the no-match results in 


HAVV searches are inevitable in any exact match data linkage – such as efforts to 


match individual records in a voter registration database and a driver’s license 


database (matches affecting far more Georgians than the linkage between DDS and 


HAVV).  To be reliable, Georgia would have to devise ways of checking and 


cleaning up its database matching results to address these routine human errors or 


face the prospect of disfranchising numerous individuals who were, in fact, 


qualified to vote. 


75.  On May 29, 2009, the Department of Justice objected to Georgia’s voter 


verification program.176  “Our analysis shows that the state’s process does not 


produce accurate and reliable information and that thousands of citizens who are in 


fact eligible to vote under Georgia law have been flagged” as ineligible.177  The 


objection letter cited “deposition testimony by state employees” in the Morales 


 
175 Id., p. 11. 
176 Loretta King, Acting Assistant Attorney General, to Attorney General Thurbert 
Baker, May 29, 2009, p. 1. 
177 Id., p. 3.  
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litigation indicating “that an error as simple as transposition of one digit of a driver 


license number can lead to an erroneous notation of a non-match across all 


compared fields.”178  The problem was compounded when inquiring into an 


applicant’s citizenship status.  Georgia’s use of data from HAVV to ascertain 


whether individual applicants were citizens increased “the potential for unreliable 


results.”  Of the 7,007 individuals who have been flagged as non-citizens as a 


result of using HAVV data, “more than half were in fact citizens.”179   


Of those persons erroneously identified as non-citizens, 14.9 percent, more 
than one in seven, established eligibility with a birth certificate, showing 
they were born in this country.  Another 45.7 percent provided proof that 
they were naturalized citizens, suggesting that the driver’s license data base 
is not current for recently naturalized citizens.180   
 
76.  The Department noted further that “[t]he impact of these errors falls 


disproportionately on minority voters,” including Hispanic and Asian as well as 


African American applicants.181  The state generated two reports for use by local 


registrars, R1 (examining variables other than citizenship) and R2, “which seeks to 


verify citizenship status.”182  The R1 report for those applying between May 2008 


and March 2009 indicated that “sixty percent more African American” than white 


applicants were flagged as non-matches, although blacks and whites “represent 


 
178 Id.  
179 Id., p. 4.   
180 Id., p. 4.  
181 Id., p. 4.   
182 Id., p. 3.  
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approximately equal shares” of new registrants.  On the R2 report, Hispanics and 


Asians were “more than twice as likely to appear on the list” of non-citizens “as 


are white applicants.”183 


77.  In 2010, after apparently taking steps to reform its procedures for 


implementing the state’s exact match law, Georgia sought preclearance of its 


newly revised voter verification process from a three-judge court in the District of 


Columbia as well as through administrative review by the Department of Justice.184  


The submission followed shortly after Republican Governor Sonny Perdue 


appointed Brian Kemp as Secretary of State, when the prior Secretary, Karen 


Handel, resigned to run (unsuccessfully) for governor.  According to a news 


account, Georgia Attorney General Thurbert Baker, an African American 


Democrat, “refused to file the lawsuit,” which was filed instead by private attorney 


Anne Lewis, serving as a special attorney general for this purpose.185   


 
183 Id., p. 4.   
184 Georgia v. Holder, 748 F. Supp. 2d 16 (D.D.C. 2010); Submission letter from 
Anne W. Lewis to T. Christian Herren, August 17, 2010.  At the time I was 
employed as a social science analyst in the Voting Section of the Civil Rights 
Division.  For the record, however, I was involved neither in the Section 5 
litigation nor in the administrative review of this submission and have never 
examined the internal documents relating to the preclearance of this version of 
Georgia’s voter verification process. 
185 Ewa Kochanska, “Georgia Files Lawsuit Against U.S. Justice Department,” 
Atlanta Examiner, June 23, 2010.  According to this account, new Secretary Brian 
Kemp “accused the Obama administration of playing politics” when objecting to 
the prior submission of the state’s voter verification process, a charge with which 
Baker disagreed. 
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78.  Although the new procedure submitted by the Secretary of State’s office 


continued to employ an exact match requirement – as arguably required by state 


law – the submission letter set forth a detailed explanation of the revised program, 


including its database matching with DDS and SSA.  The voter verification system 


it proposed called for careful monitoring of the voter verification process on a daily 


basis, with prompt notice to any applicant whom the system could not verify as a 


citizen and resident of Georgia under the exact match requirement.186  According to 


the federal court, on August 18, 2010, the Department “informed the plaintiff 


[Georgia] that it did not intend to object to implementation of the revised 


Verification Process.”187 According to the file, the Department agreed to preclear 


the process to settle Georgia’s lawsuit.   “With preclearance in hand,” noted a staff 


member in the Secretary of State’s office a few years later, Georgia’s voter 


 
186 Lewis to Herren, August 17, 2010, Exhibit 1, pp. 1-5.  According to another 
news account, a spokesman for the Secretary of State confirmed that the state was 
proposing changes in “the scope of the [verification] program.”  Aaron Gould 
Sheinin, “Justice Department Approves Georgia Voter Verification System,” 
Atlanta Journal-Constitution, August 23, 2010.  
187 748 F. Supp. 2d at 18.  Secretary of State Brian Kemp characterized the 
preclearance decision to suggest that administrative review would have had a 
different result without court involvement.  “After the litigation was filed, it took 
less than two months for the DOJ to consent to preclearance of the verification 
process and determine that Georgia’s verification process, including citizenship 
verification, does not have a discriminatory effect or purpose.”  See his op-ed 
column, “Kemp: Victory for Georgia Voters,” Athens Banner-Herald, August 27, 
2010.   
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verification procedures “remained largely unchanged until 2016.”188 The voter 


verification system was never adopted by the Secretary of State as a rule or policy, 


nor was it otherwise disclosed to the public.   Whether that voter verification 


system lived up to the state’s claims of careful monitoring of the exact match 


process remained to be determined.  


Increasing Concern about Non-citizen Voting in Georgia, 2010-2016 


79.  A June 2015 Power Point document provided by the Secretary of State’s 


office for use in a webinar for county officials describes a process resembling 


closely the description submitted by the state for preclearance in 2010.189  “For the 


applicant who is registering to vote using their DL [driver’s license] number – 


nothing changes.”  But an applicant without a driver’s license who had submitted 


the last four digits of his/her social security number “will need to provide one of 


the required proofs of citizenship.”190  The Power Point then listed numerous 


documents that could be used to prove that an applicant was a citizen, including 


 
188 STATE-DEFENDANTS-00114398, 00114404 (Kevin Rayburn, “Georgia 
HAVA Verification,” Power Point presentation (undated, but based on internal 
evidence prepared in 2017), p. 7.  At the time, Rayburn was assistant general 
counsel to the Secretary of State, a position he stills holds. 
189 STATE-DEFENDANTS-001274761 (“Verification of United States Citizenship 
of Applicants for Voter Registration” (June 2015)).     
190 Id., STATE-DEFENDANTS-00127470 (emphasis in original).     
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several demonstrating that the person was a naturalized citizen.191  It emphasized, 


however, that DDS was “the hub” of the verification process.192 


80.  Applicants who failed the verification process in some way were placed 


“in the Pending bucket,” in the words of the Power Point.193  At that point the 


pending application “should first be checked to determine whether there are 


processing or data entry errors, such as transposing of numbers, misspelling of 


applicant’s name, use of a nickname or other typographical or ‘common sense’ 


errors that the registrar is able to identify and correct.”  The registrar had the 


authority to correct such errors in the eNet system, and then “mark the record to be 


run through the verification process again overnight.”194  If that step left the 


applicant still in Pending status, he/she received a notification letter, triggering a 


40-day clock to provide the necessary documentation – without which “the system 


 
191 STATE-DEFENDANTS-00127471 - 0012472.      
192 STATE-DEFENDANTS-00127475.  When an applicant did not possess a 
driver’s license number, on the other hand, then “DDS sent the information to 
SSA.”  The Power Point then adds (p. 22): “To fully implement citizenship 
verification, the Secretary of State’s Office has been given access to the Systematic 
Alien Verification for Entitlement (SAVE) Program through U.S. Citizenship and 
Immigration Services,” adding that SAVE “works very similarly to DDS 
verification.”  As noted above (Paragraph 70), DDS has been using SAVE since 
2008 for citizenship verification when providing driver’s licenses.  Under HAVA, 
as described above, the need to seek citizenship verification from SSA arose only 
when an applicant had no driver’s license – and supplied none of the documents 
needed to prove citizenship when seeking to register – but could supply the last 
four digits of the social security number. 
193 STATE-DEFENDANTS-00127475. 
194 Id.        
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will cancel the applicant.”195  In my opinion, if preclearance had still been in effect, 


the Department would have objected to these overly technical identification 


requirements and the Secretary of State’s use of a pending list.  


Georgia’s Flawed System of Voter Verification in Operation, 2010-2016  


81.  The central focus of the state’s voter verification process was its use of 


an inflexible and unsystematic “exact match” procedure for database matching.  


Evaluating Georgia’s implementation of its exact match requirement after the 2010 


preclearance requires an understanding of the methodological problems 


confronting any database matching.  A careful study examining the degree of 


election fraud in Georgia by political scientists M.V. Hood and William Gillespie 


describes how database matching should work – using official data provided by the 


Secretary of State’s Office.196  They explain that in order to produce valid data, 


researchers “cannot simply stop with matching cases” – the first step (and in some 


instances the last step) in Georgia’s exact match methodology.197  “The next step 


 
195 STATE-DEFENDANTS-00127479.        
196 M. V. Hood III and William Gillespie, “They Just Do Not Vote Like They Used 
to: A Methodology to Empirically Assess Election Fraud,” Social Science 
Quarterly, 93 (March 2012), 79-94.  To be clear, Hood and Gillespie do not 
address the merits of the state’s voter verification process directly in their study. 
197 To be clear, the state’s exact match method of voter verification utilized a series 
of paired matches between characteristics of the applicant in the voter registration 
database and in the DDS database.  As explained above (Paragraph 80), the 
Secretary of State’s office in some instances encouraged local registrars to check 
an unverified application for human errors (which, when actually performed, 
would have offered a limited step in the direction recommended by Hood and 
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must involve manually examining those cases where matches [or non-matches] 


between databases are produced” – to examine whether the initial finding is in 


error.198   


82.  Most experts on database matching use several different algorithms to 


provide a more accurate result, rather than a simple (and inflexible) “exact match” 


of each pair of variables such as Georgia’s voter verification system employed.  


“The more characteristics of a subject one can utilize (i.e., county of residence, 


race/ethnicity, sex),” Hood and Gillespie point out, “the more confidence one can 


have in matching cases or in eliminating cases that are not, in reality, matches.”  


Examining each potential match between two databases accurately, they conclude, 


requires “using all available information in order to make a determination 


concerning their validity.” 199 


 83.  Hood and Gillespie apply their methodology to assess the degree to 


which ballots were fraudulently cast in the name of persons who were in fact 


 
Gillespie).      
198 Id., 80. “Probability theory dictates that when dealing with a large number of 
cases, a certain number of false matches will be produced.  For example, the 
birthday paradox or problem tells us that by random chance a certain number of 
unrelated registrants under examination will have the same date of birth and even 
name,” citing Michael P. McDonald and Justin Levitt, “Seeing Double Voting: An 
Extension of the Birthday Problem,” Election Law Journal, 7 (No. 2, 2008), 111-
22.  
199 Id., 80.  These observations are consistent with steps taken by every expert 
witness in conducting database matching in voting rights litigation with whom I 
worked in cases brought by the United States. 
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deceased at the time of an election (sometimes characterized as voting the 


graveyard).  They summarize their findings – after very careful searches of vital 


statistics, obituaries, and other detailed sources – for all 57 cases “where we were 


able to obtain information from county registrars.”  They found that 52 of the 57 


registrants that seemed to reflect election fraud had, in fact, “requested an absentee 


ballot before they died.”  For 51 of the 57, furthermore, “a ballot had been returned 


to the county prior to their date of death.”  As for the few remaining questionable 


votes, they report, “we can make no calls either way,” because not all county 


registrars responded to their inquiries.200 


 84.  That an honest researcher “cannot simply stop with matching cases,” as 


Hood and Gillespie put it,201 is the point made by expert witness reports in a voting 


rights case filed in 2016.  Both Gary Bartlett – for two decades the executive 


director of the North Carolina State Board of Elections – and political scientist 


Michael McDonald, who has examined database matching in several states, 


including Georgia, describe in detail how Georgia’s voter verification process 


worked between 2010 and 2016, relying on documents received from the state 


through the discovery process in that case.  Both experts criticize the state’s 


 
200 Id., 92.  
201 Id., 80.  
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inadequate methods of applying the exact match requirement.202  McDonald’s 


report also provides detailed quantitative evidence regarding the racial effects of 


Georgia’s implementation of the exact match law.203  These careful studies 


demonstrate that the state’s assurances in the Section 5 submission of its revised 


voter verification program in 2010 – that it would carefully monitor the exact 


match requirement on a daily basis to prevent errors in determining voter eligibility 


– were inaccurate.   


 85.  Bartlett points out that the office of Secretary of State Brian Kemp 


produced a training manual for registrars in 2010 that “generally outlined” how the 


voter verification procedures were to work.204  The registrars learned that “the 


identifying information supplied on a voter registration application form” would 


have to match “exactly” the data about the applicant on either the DDS or the SSA 


databases.205  “If the identifying information on the registration form fails to 


 
202 See Gary O. Bartlett, Declaration, September 14, 2016, Georgia State Conf. 
NAACP v. Kemp, No. 2:16-cv-00219 (N.D. Ga.), September 14, 2016; Dr. Michael 
P. McDonald Expert Report, September 14, 2016, Georgia State Conf. NAACP v. 
Kemp, No. 2:16-cv-00219 (N.D. Ga.).  The plaintiffs also used a third expert, 
Christopher Brill, a senior data analyst with TargetSmart Communications, LLC, 
who prepared data files for use by Professor McDonald and provided a preliminary 
analysis of the data.  See “Declaration of Christopher Brill,” Georgia State Conf. 
NAACP v. Kemp, September 14, 2016. 
203 McDonald 2016 Report, and McDonald 2016 Declaration.  
204 Bartlett 2016 Declaration, 8.   
205 Id., 10.  Bartlett’s description is consistent with later training manuals and with 
the deposition testimony of Chris Harvey, the director of elections in the Secretary 
of State’s office since 2015.  See Chris Harvey, 30(b)(6) Deposition, August 16, 
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strictly match,” Bartlett observes, “a notification letter is issued to the applicant” – 


but the letter did not indicate what fields in the application failed to match, or 


whether data entry errors by state employees might explain the failure of 


information to match.206  A person flagged as a non-match (and thus placed in 


Pending status) had only 40 days to provide satisfactory identification or the 


application would be cancelled.  Bartlett emphasized that “Georgia is one of the 


few states that are going beyond the computerized list maintenance requirements of 


the Help America Vote Act of 2002 to authorize the disenfranchisement of eligible 


voters using strict database matching criteria.”207 


 86.  Statisticians and social scientists have known for decades, as McDonald 


points out, that an exact match procedure such as Georgia’s is deeply flawed.208  


“The DDS exact matching procedure is a primitive method that is no longer an 


 
2019, Fair Fight Action v. Raffensperger (hereafter Harvey August Deposition), 
pp. 5, 62, 238. 
206 Bartlett 2016 Declaration, 10.  Bartlett points out (p. 16) that notification letters 
“fail to explain to the applicants that their applications may have failed to match 
the DDS or SSA databases because of data entry errors by the registrar’s office, 
data entry errors that were made in the underlying databases . . . that can result in 
false negative matching results.” 
207Id., 11.    
208 McDonald 2016 Report, 8-9, citing Ivan Fellegi and Alan Sunter, “A Theory for 
Record Linkage,” Journal of the American Statistical Association, 64 (1969), 
1183-1210, and Ahmed Elmagarmid, Panagiotis Ipeirotis, and Vassilios Verykios, 
“Duplicate Record Detection: A Survey,” IEEE Transactions on Knowledge and 
Data Engineering, 19 (2007), 1-16.  


Case 1:18-cv-05391-SCJ   Document 339   Filed 04/24/20   Page 70 of 101







 
71 


accepted practice in the field.”209  Georgia’s exact match method does not even 


take simple steps such as standardizing how names are recorded, such as by 


removing all spaces, hyphens, or apostrophes.210  McDonald also observes that 


when Georgia revised its voter verification process in 2010 it ignored the criticism 


of the exact match procedure identified in the 2009 evaluation of the HAVV 


system by the Social Security Administration’s Inspector General.211   


 87.  McDonald examines all the records of applicants whom Georgia ruled 


ineligible to register and those whose applications were listed as pending – 


between July 7, 2013 and July 15, 2016.  These were the files provided to the 


plaintiffs during the discovery process in that litigation.212  Non-Hispanic blacks 


were 28.2 percent of those registered during a roughly comparable period, but an 


astonishing 68.5 percent of the applicants in the pending or cancellation files 


(25,213 individuals).  In contrast, only 4,409 non-Hispanic white applicants were 


in the cancelled or pending files (12.0 percent).213 


 
209 Id., 9.  
210 Id.  
211 Id., 11-14.  
212 Id., 16-17.  
213 Id., 17 (Table 2).  Because Hispanics as well as Asian and Pacific Islanders 
constituted such small percentages of the registered voters statewide, it is useful to 
consider their proportion of those in pending or canceled status separately.   Only 
3.7 percent of the registered voters during this period were Hispanics, but they 
made up 6.9 percent of those in pending or canceled status (almost twice as high).  
Only 2.6 percent of the recently registered voters were Asian or Pacific Islanders, 
but they constituted 3.3 percent of those in the pending or canceled category.     
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 88.  Separating the applicants who failed the exact match requirement with 


DDS from those failing the SSA exact match, McDonald finds the same pattern of 


racial disparity in each.  In the DDS match, African Americans, who made up only 


28.2 percent of the registered voters (as noted above), were 53.3 percent of 


applicants in the cancelled and pending files.  By contrast, non-Hispanic whites – 


48.3 percent of the registered voters – were a far lower 18.3 percent of those 


canceled or pending.214   In the SSA match, African Americans made up 74.6 


percent of applicants in the cancelled and pending files, and non-Hispanic whites 


were only 9.5 percent.215   


89.  The state’s record of DDS exact match failures includes the reasons 


assigned for each failure.  As a result, McDonald calculates the number of persons 


of each race or ethnicity who failed the exact match due to special characters in the 


first or last names.  One would expect the names of the Hispanic applicants – a 


much smaller number than African Americans or non-Hispanic white applicants – 


 
214 Id., 18 (Tables 3A and 3B).  In the DDS match Hispanics, who were (as noted 
above) only 3.7 percent of recently registered voters, made up 13.2 percent of 
those in the canceled or pending files.  Asian or Pacific Islanders were only 2.6 
percent of the registered voters but 7.5 percent of those canceled or pending.  The 
data for both groups, in short, revealed a significantly higher rate of non-matches 
compared with their percentage of the registered voters, resembling the patterns for 
African Americans.  
215 Id., 18 (Tables 3A and 3B).  In the SSA match Hispanics, who were (as noted 
above) only 3.7 percent of recently registered voters, made up 4.4 percent of those 
in pending or canceled status.  Surprisingly, Asian and Pacific Islanders were 2.6 
percent of the registered voters but only 1.6 percent of the pending or canceled. 
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to cause match failures due to special characters, because many Hispanic names 


include spaces and hyphens.  There is a higher rate of Hispanic mismatches.  


Latinos, as noted above, were only 3.78 percent of persons registered during the 


time period of McDonald’s data (recently registered voters) but made up 27.7 


percent of applicants in the cancelled and pending files due to name issues.  


African Americans (surprisingly) made up an even higher proportion – 36.1 


percent – of failed applicants due to special characters in names but were only 28.2 


percent of recently registered voters.  Asian and Pacific Islanders constituted 17.8 


percent of failed applicants because of name issues (though only 2.6 percent of 


recently registered voters).   Non-Hispanic whites were only 10.9 percent of the 


failed applicants due to name issues, but (as noted earlier) 48.3 percent of recently 


registered voters.216 


 90.  Summing up these findings, McDonald observes that “there are almost 


twice as many registered whites than blacks, but there are nearly six times more 


black applicants than whites in cancelled or pending status who failed the DDS or 


SSA exact match.”  This leads him to the natural conclusion that Georgia’s 


practice of requiring an exact match of information in its voter registration files 


with DDS or SSA records “has a clear discriminatory effect.”217   


 
216 Id., 20 (Table 4).   
217 Id., 27.  McDonald’s detailed quantitative findings were consistent with the 
belief recently expressed by Election Director Chris Harvey, who thinks “the 
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 91.  Beyond the racial effect of the exact match protocol, the battle faced by 


persons whose registration was cancelled or pending carries additional burdens.  


As McDonald notes, a “voter registration application is effectively a literacy and 


writing test.”218  In addition to the need for sufficient education to understand the 


application form, trying to secure approval of their voter registration requires 


rejected applicants to “overcome a series of unduly burdensome and arbitrary 


hurdles,” as the veteran state election director Gary Bartlett put it in his expert 


report.219   


92.  First, each failed applicant had a problem finding out just why his or her 


registration application was flagged as a non-match – and how to cure the defect.  


The notification letter sent to rejected applicants set a “40 day clock” in motion – 


the time the individual has to provide corrective information to the local registrar – 


but does not say when the 40 days begins.220  Nor do the letters “provide any 


instruction to the applicants about what they should do if the information they 


originally provided in their voter registration applications was correct” – if, for 


 
people that were in pending status as a result of not being verified were majority 
African American.”  See Harvey August Deposition, p. 257.  In a second 
deposition, Harvey was even stronger, agreeing with the questioner that “70 or so 
percent of the applicants in pending status were African American.” Chris Harvey, 
Deposition, December 5, 2019, Fair Fight Action v. Raffensperger, p. 207. 
218 Id., 24.  
219 Bartlett 2016 Declaration, 14.   
220 Id., 15.   
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example the failure to match the DDS or SSA databases was due to a clerical error 


by the person doing data entry for the local registrar, rather than by the applicant, 


or perhaps because of data entry mistakes in the DDS database.221  In addition, “the 


letters fail to inform applicants that they will not be able to vote in an upcoming 


election unless they submit a new application before the close of registration.”222  


The wording of the notification letters was sufficiently obscure that applicants 


“who have not attained a high school diploma or post-secondary degrees may also 


have difficulty understanding the letter or the urgency by which they need to act” 


to have their registration finally approved.223 


 93.  The process, in short, was especially difficult for individuals with lower 


educational achievement.  Just as political scientists have demonstrated the 


importance of disparities in socio-economic characteristics such as educational 


achievement (as measured by the census) in deterring political participation 


rates,224 those disparities would also affect the ability to cope with the burdensome 


process of dealing with the failure of their registration applications.  Among 


 
221 Id., 16.   
222 Id., 17.   
223 Id., 18.   
224 See for example, the classic study by Steven J. Rosenstone and Raymond E. 
Wolfinger, Who Votes? (New Haven, Yale University Press, 1978) and, following 
up on their insights with more recent data, Jan E. Leighley and Jonathan Nagler, 
Who Votes Now?  Demographics, Issues, Inequality, and Turnout in the United 
States, Princeton, Princeton University Press, 2013).   
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African Americans 25 years or older in Georgia, 16.6 percent had less than a high 


school degree, whereas only 10.1 percent of non-Hispanic whites had failed to 


graduate from high school.225  For Hispanics the disparity was even greater: 39.6 


percent had less than a high school degree.226 


 94.  Lower educational achievement was also related to economic status.  


The poverty rate for persons of all races 25 years or older was 29.4 percent for 


those with less than a high school degree, but 16.4 percent for those with a high 


school degree or higher (and only 4.6 percent for those with a bachelor’s degree or 


higher.227  The proportion of African Americans below the poverty level was 24.4 


percent, compared with only 11.1 percent among whites.228  Among Hispanics in 


Georgia 26.7 percent were below the poverty level.229  Employment, not 


surprisingly, affected the degree to which persons of all races fell below the 


poverty level; only 8.0 percent of employed persons were below the poverty level, 


as compared with 35.6 percent among those unemployed.230  The unemployment 


rate among African Americans in Georgia was 11.5 percent, but only 5.6 percent 


 
225 American Fact Finder, S1501, p. 2, reporting American Community Survey, 
2013-2017 5-year Estimates.  I calculated each estimate of persons with less than a 
high school degree by subtracting the proportion with a high school degree or 
higher from 100 percent.   
226 Id.   
227 Id.   
228 Id., S1701, p. 1.   
229 Id.   
230 Id., p. 2.   
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among non-Hispanic whites.231  In short, there were consistent racial disparities in 


those socio-economic characteristics usually affecting participation rates and the 


same disparities are likely to have a significant impact on the ability to remedy 


exact match failures in the state’s flawed voter verification program.   


95.  Minority plaintiffs filed a lawsuit on September 14, 2016, challenging 


the administrative policy employed by the office of the Secretary of State to 


enforce Georgia’s exact match law, relying in part on the Bartlett and McDonald 


expert reports whose findings are reported in preceding paragraphs.232  “HAVA 


does not mandate that voter registration applications be cancelled if the 


information contained on the application fails to match fields in the DDS or SSA 


databases,” the plaintiffs noted in their complaint.233  Nor, they argued, does the 


Georgia Election Code “specify that the ‘match’ be an exact match or require the 


cancellation of applications that do not match the DDS database,” and the 


matching protocol adopted as an administrative policy by the Secretary of State “is 


not codified in any statute or regulation.234  The racial effect of the matching 


 
231 Id., S2301, p. 3.  Among Hispanics the unemployment rate was 6.1 percent. 
232 Complaint, Georgia State Conf. NAACP v. Kemp, No. 2:16-cv-00219 (N.D. 
Ga.), September 14, 2016, attaching each of the three expert reports cited in Note 
202 above. 
233 Id., 12, citing 52 U.S.C. Section 21083, Fla. State Conf. NAACP v. Browning, 
522 F.3d 1153, 1171-72 (11th Cir. 2008), Washington Ass’n of Churches v. Reed, 
492 F. Supp. 2d 1264, 1268-69 (W.D. Wash. 2006), Morales v. Handel, No. 1:08-
CV-3172, 2008 WL 9401054 at * 7-8 (N.D. Ga. Oct. 27, 2008). 
234 Id., 12, 14, citing Ga. Code Ann. Section 21-2-216(g)(7). 
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protocol used by the state from July 2013 through July 2016, the plaintiffs alleged, 


was that the cancellation rates for African American applicants “was far higher 


than the cancellation or rejection rates for White applicants.”  According to the 


plaintiffs, the same discriminatory effect was clear as well in non-matches on the 


question of citizenship.  Just under 14 percent of those failing verification as 


citizens were non-Hispanic whites, compared with 30 percent for African 


Americans, 21 percent for Latinos, and 25 percent for those identified as Asian 


American or Pacific Islander.235   


96.  Plaintiffs moved for a preliminary injunction shortly after filing the 


case.  Before the preliminary injunction hearing, the defendant Secretary of State 


agreed to interim relief.236  Chris Harvey, the director of the Elections Division, 


then sent an Official Election Bulletin (OEB) to county election and registration 


officials listing certain changes to the voter verification process.237  “All voters that 


 
235 Id., 28, providing (pp. 28-32) detailed quantitative findings from the Brill 2016 
Declaration. 
236 Kristen Clarke, Julie Houk, and John Powers, “Strict Construction of Voter 
Registration Laws; Georgia’s Experience in 20-18,” Chapter 2 of America Votes! 
Challenges to Modern Election Law and Voting Rights (4th edition, American Bar 
Association, 2019), 21-41 (at p. 30). 
237 STATE-DEFENDANTS-00961597 (Chris Harvey, Official Election Bulletin 
(OEB), “Recent Actions for Previously Unverified Voter Registration Applicants,” 
September 27, 2016, p. 1).  Harvey’s OEBs were regularly sent to all county 
election and registration officials in Georgia whenever regulations of the law 
changed, explaining precisely how the state’s exact match verification was to be 
implemented under the new rules. 
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were moved into Cancelled status by the 40 day clock because they failed 


verification,” he added, “as of October 1, 2014 will be moved out of Cancelled 


status and placed into Pending status.”  Such applicants would be run through the 


exact match system again and “new [notice] letters will be generated if they fail 


verification.”  The new notice letters would specify that – instead of the prior 40-


day clock – the applicant had “one year to respond before their application is 


rejected.”  During that time, moreover, “they will be able to cast a ballot as if they 


were an active voter if they are able to present appropriate ID,” and documentary 


proof of citizenship, if their citizenship was unverified through the exact match.238 


97.  The state agreed to settle the case in an agreement reached on February 


8, 2017.239  Under the settlement agreement, applications for voter registration with 


fields that failed to match the records in the DDS or SSA databases would be 


placed in pending status and – in contrast to the prior 40-day limit (or even the 


one-year limit just adopted in September) – would “not be under any time 


 
238 Id.  The OEB also gave two pages of detailed instructions for registrars 
concerning how to administer these changes.  A somewhat more cumbersome 
process was required as to the November general election of 2016 for persons 
flagged as potential non-citizens, who had to present proof of citizenship to a 
registrar or deputy registrar in order to vote a regular (rather than provisional) 
ballot.  STATE-DEFENDANTS-00007613, 7614-7616 (Official Election 
Bulletins, “More Details on Pending Voter Registration Processing,” November 4, 
2016, pp. 2-4), and STATE-DEFENDANTS-00007619, 7619-7620 (“Processing 
‘Pending’ Voters on Election Day,” November 4, 2016, pp. 1-2). 
239 “Settlement Agreement,” February 8, 2017.    
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limitation to cure the mismatch or otherwise confirm their identity,” whether the 


“failure to match” related to DDS, SSA, or citizenship.240  The state also agreed to 


move from cancelled to pending status all applications cancelled “on or after 


October 1, 2013,” by sending those applications “back through the HAVA match 


process.”241  The settlement agreement spelled out various changes in the process 


of notifying applicants and new training for county registrars to administer the 


altered procedures for voter verification.242   


Continuing Flaws in Georgia’s Voter Verification System 


98.  Shortly after the settlement agreement, however, the Georgia legislature 


adopted a bill (HB 268) that – as implemented in the state’s voter verification 


process – undermined equitable implementation of the settlement.  The prior exact 


match protocol – only an unpublished administrative procedure devised by the 


Secretary of State’s office – remained in place with some modifications.243  The 


 
240 Id., 2.  The state could still cancel applications when a notification letter as 
returned by the post office and applicants failed to confirm their address through 
the procedures spelled out in the prior exact match policy.  Id., 2-3. 
241 Id., 3. 
242 Id., 3-6 and Exhibits 2-4 (the notification process), and Exhibit 5 (training).  
Chris Harvey informed county election officials and registrars of the procedures 
revised by the settlement agreement in an Official Election Bulletin, “Updated 
Pending Voters Action,” February 23, 2017, pp. 1-2. 
243  See the text of HB 268, Section 8. The Power Point presentation prepared for 
county election official training by Kevin Rayburn, “Georgia HAVA Verification,” 
2017, p. 11, contends that, in the view of the Secretary of State’s office, HB 268 
“codifies the Georgia HAVA verification process.” STATE-DEFENDANTS-
00114408.  That claim appears to me to be inaccurate.  
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state was on notice from expert testimony in the 2016 lawsuit that the state’s exact 


match procedures operated with a racially discriminatory effect.244  Despite that 


awareness, the state left in place those very procedures requiring an exact match 


between the voter registration database and the DDS database – and in some 


instances with the SSA database – that would continue to have a racially 


discriminatory effect.  


99.  Were the preclearance review process removed by the Supreme Court in 


Shelby County v. Holder245 still in place – and still functioning under the same 


standards that were applied by the Civil Rights Division since 1976 – the 


administrative implementation of HB 268 in 2017 would likely have been 


objectionable.  Under those assumptions, the Civil Rights Division would have 


considered the evidence in the 2016 Section 2 case challenging the Secretary of 


State’s exact match policy and the state’s settlement agreement in that litigation. 


The evidence in the prior case would have documented that the state’s exact match 


methodology – as implemented following the 2010 preclearance decision – had a 


racially discriminatory effect on the opportunity of minority voters to participate 


equally in the political process.  Based on the settlement agreement the state had 


signed in order to end that litigation, the state agreed to reform its voter verification 


 
244 See McDonald 2016 Declaration, passim.  
245 570 U.S. 527 (2013). 
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so as to eliminate that discriminatory effect.  Because the state now implemented 


voting changes with a racially discriminatory effect, knowing that it would have 


that effect, this voting change would have been adopted with a racially 


discriminatory purpose.  But of course, there was no longer any Section 5 


preclearance review in 2017.  


100.  In October 2018 minority plaintiffs filed suit against implementation of 


the new law, alleging that Georgia’s voter verification program continued to 


produce a high rate of erroneous non-matches with racially disparate results.  They 


also filed an emergency motion for a preliminary injunction, asking the court to 


protect new voter registration applicants from the use of inaccurate citizenship 


information in the state’s database.246  They emphasized that the provisions of HB 


268 regarding citizenship were not in effect at the time the parties settled the 2016 


lawsuit.247   


101.  Under HB 268 there would be different treatment for applicants with a 


non-match on citizenship status, as compared with all other applicants with non-


matches.  As Chris Harvey, the director of the Election Division, explained to 


county election officials and registrars in an OEB, the passage of HB 268 meant 


 
246 Georgia Coalition for the People’s Agenda v. Kemp, 347 F. Supp. 3d 1251 
(N.D. Ga. 2018). The allegation about the numerous non-matches with a racially 
discriminatory effect was supported by the Declaration of Michael McDonald, 
October 19, 2018, filed with the preliminary injunction motion. 
247 347 F. Supp. 3d, at 1259.   
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that poll workers would find in the Express Poll equipment used at every precinct 


“two different indicators for voters in Pending status” – either a “V” or an “X.”248  


Persons with non-matching information other than their citizenship status 


(identified as “V”) would, as under the settlement agreement, be able to cast a 


regular ballot if they produced readily available photo identification to a poll 


worker.249   


102.  Persons flagged as potential non-citizens as a result of the exact match 


with the DDS database, on the other hand, were treated differently at the polls.  “If 


a Poll Worker pulls up [on the screen] a voter that is in X status, they will notice 


that the record is highlighted in purple.” 250  That meant that the person was flagged 


as a possible non-citizen and was to be issued a “Challenged Ballot.”  The poll 


worker then had to refer the person to a deputy registrar – if the voter had the 


required ID documentation and proof of citizenship and if a deputy registrar 


happened to be at the polling place.  If no deputy registrar was available, the Poll 


Manager had the authority to contact the county registrar’s office and provide a 


copy of the individual’s proof of citizenship “if the technology [for copying and 


 
248 STATE-DEFENDANTS-00069566, 69569 (Chris Harvey, Official Election 
Bulletin, “Handling Pending Verification Registrations at Voting Location,” 
October 23, 2018, p. 4).  
249 Id.  A voter did not have one of the required ID documents, however, would “be 
sent to the provisional ballot station.   
250 Id.   
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sending the document] is available.”  The county registrar would then update the 


voter’s citizenship status in eNet, instruct the poll manager “to override the X 


status,” and the voter would then become an active voter (and eligible to cast a 


regular ballot).251  That presented a series of bureaucratic hurdles that could take 


lots of time to resolve, even if the voter had proper identification, proof of 


citizenship, and could afford plenty of time away from work or child care.    


103.  According to the defendants, persons whose citizenship status was in 


question had several options for satisfying the requirements of HB 268. They 


could: 1) provide the registrar’s office before the election with citizenship 


identification by personal delivery, mail or email; 2) produce proof of citizenship 


to a deputy registrar at a polling location (deputy registrars are authorized by the 


statute to approve the person’s right to cast a regular ballot); 3) present proof of 


citizenship to the poll manager for the precinct, who must then transmit the proof 


to the county registrar’s office, which can then approve the person to cast a regular 


ballot; 4) cast a provisional ballot if the poll manager is unable to contact the 


county registrar’s office but confirms in writing that proof of citizenship was 


provided at the poll; or 5) cast a provisional ballot and submit proof of citizenship 


to the county registrar before the Friday after the election.252 


 
251 Id.   
252 Georgia Coalition for the People’s Agenda v. Kemp, 347 F. Supp. 3d at 1261-
62.   
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104.  Plaintiffs presented evidence at the preliminary injunction hearing, 


however – among other things, the declaration of Yotam Oren – which persuaded 


the court that these options were not, in fact, being implemented.253  Mr. Oren 


became a naturalized citizen of the United States on December 18, 2017.  He then 


completed a Georgia voter registration application and included a copy of his 


naturalization certificate with the form.  Mr. Oren “does not recall ever being 


informed that he needed to update his records with DDS” – he had been a licensed 


driver in Georgia since 2010 – “to reflect the change in his citizenship after 


becoming a naturalized citizen.”254  After submitting his registration application, he 


received notice that his application was in pending status because the DDS record 


showed that he was a non-citizen.  “Mr. Oren understood from the letter that he 


could simply bring proof of citizenship to the polling station at the time he voted,” 


and cast a regular ballot.  When he checked the website of the Secretary of State 


this understanding was confirmed.255  


  105.  Mr. Oren’s experience when he went to his designated early voting 


location and presented his valid U.S. passport, however, did not conform to the 


information in the notice letter or the official website.  Poll officials were unable to 


reach anyone by phone to approve changing his status from pending to active and 


 
253 Id., 1262.   
254 Id.   
255 Id.   
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told him he would have to wait or come back at another time to vote.  “No one 


offered Mr. Oren an option to cast a provisional ballot,” so he left without 


voting.256  The next day the voter registration office provided the name and phone 


number to have a poll official call to request confirmation that Mr. Oren was a 


naturalized citizen.  On his second trip to the polling station Mr. Oren’s status was 


changed from pending to active – “and he was finally able to cast his first vote as a 


United States citizen.”257 The court saw Mr. Oren’s experience as jumping hurdles: 


he was able to vote only “after two trips to his polling location, looking up 


information on the Defendant’s website, placing his own call to the Fulton County 


voter registration office, and providing election officials with a name and 


telephone number to call to help change his status.”  The state “seems to overlook 


the hurdles Mr. Oren jumped.”258 


106.  The court pointed to additional problems.  The 2018 edition of the 


Georgia Poll Worker Manual did not provide many of the options the state claimed 


were available to persons flagged as non-citizens.  “This indicates a lack of 


training to poll workers about the citizenship verification process.”259  The court 


 
256 Id.    
257 Id.  “At a minimum,” the court observed (p. 1263), of the five options the state 
contended were available to persons flagged as non-citizens by the Enet system, 
“Mr. Oren was not offered Options 3, 4, and 5.” 
258 Id., 1263.    
259 Id.    
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then quoted information on the Secretary of State’s website that merely advises 


persons in Mr. Oren’s situation to “show acceptable proof of citizenship when you 


go to vote or when you request an absentee ballot.”260  Persons in the same 


situation as Mr. Oren are understandably confused by this digital advice, which is 


both contrary to the language of HB 268 and to actual experience 


107.  County registrars are not required by Georgia law to change 


naturalized citizens in the Enet system from pending to active status when 


presented with proof of naturalization at the time of the registration application.  


Nor does the training by the Secretary of State’s office address this issue.  


Evidence submitted by the plaintiffs included a declaration from Diana Cofield, a 


recently retired deputy registrar from Troup County, Georgia.261  “During my 


tenure as a deputy registrar,” she notes, “I became aware of several instances 


where applicants were put into pending status due to the failure to verify for 


citizenship” – as a result of the exact match process with DDS (the source of 


information about citizenship in Enet) – “even though they had submitted a copy of 


their naturalization certificate with their voter registration form.” 262  Ms. Cofield 


 
260 Id.    
261 Georgia Coalition for the People’s Agenda v. Kemp, Declaration of Diana 
Cofield, October 29, 2018.  Ms. Cofield had worked for the Troup County Board 
of Elections and Registration for 14 years, ten of them as deputy registrar.  She 
retired two months before her sworn testimony was filed.   
262 Cofield Declaration, p. 6.  “I made this discovery as a result of my practice of 
reviewing the original applications and any accompanying documents submitted by 
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testified that, to the best of her knowledge, the state’s training during her service as 


deputy registrar never “mandat[ed] that I review the original voter registrations and 


accompanying documents for pending voters to determine whether they had 


submitted proof of their identity or citizenship.”263  Nevertheless, “I chose to do 


this because I believed it was a good practice to follow.”264 


108.  Evidence of the racially discriminatory effect of the state’s exact match 


methodology on applicants flagged as potential non-citizens comes from the 2018 


declaration of political scientist Michael McDonald, on which the court relied.265  


McDonald reported that non-Hispanic blacks were 30.7 percent of the applicants 


required to provide documentary proof of citizenship – approximately their 


proportion of all registered voters.  Non-Hispanic whites, by comparison, who 


made up 54 percent of registered voters, were only 13.7 percent of applicants in 


pending status.  Naturally the proportional effect of the exact match system on 


Hispanics and Asians was far greater.  Hispanics were only 2.8 percent of all 


registered voters but 17 percent of persons in pending status.  Asian or Pacific 


 
the applicant with their registration form if the applicant was put into pending 
status.” 
263 Id., pp. 6-7.   
264 Id., p. 7. 
265 Georgia Coalition for the People’s Agenda v. Kemp, 347 F. Supp. 3d at 1263-
64.  McDonald’s analysis was not contested at the preliminary injunction hearing.  
Id., 1264. 
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Islanders made up only 2.1 percent of all registered voters in Georgia, but 27 


percent of applicants required to document their United States citizenship.266 


109.  The court found that plaintiffs had shown “that the burden is severe for 


those individuals who have been flagged and placed in pending status due to 


citizenship.”267  The next task for the court was to balance evidence of this burden 


against the state’s interest “in assuring that voters are United States citizens, which 


the Court finds compelling.” 268  It was far too close to the 2018 election to “require 


the county registrars of the 159 counties in Georgia to review the voter registration 


applications for all individuals placed in pending status due to citizenship by 


checking to see if these individuals submitted proof of citizenship with their 


applications” – the practice followed by the conscientious Diana Cofield of Troup 


County.269   


110.  On the other hand, the state’s interest did not require “placing needless 


hurdles in from of voters when they bring documentary proof of citizenship with 


them to vote!”270  The court agreed with plaintiffs’ contention that “Defendant’s 


requirement that proof of citizenship may be accepted only by a deputy registrar 


 
266 McDonald 2018 Declaration, Tables 3 & 4, p. 8.  
267 Georgia Coalition for the People’s Agenda v. Kemp, 347 F. Supp. 3d at 1264.   
268 Id.    
269 Id.    
270 Id., at 1265.    
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cannot survive any level of scrutiny.”271  The only justification offered by the state 


at the preliminary injunction hearing, the court noted, “was because the law 


requires deputy registrars to do so.”272  This requirement “crumbles,” in the court’s 


view, in light of the way in which the state actually implements citizenship 


identification in the election process.273  As a result, the state’s requirements for 


citizenship verification “sweep broader than necessary to advance the State’s 


interest, creating confusion as Election Day looms,” and plaintiffs have shown “a 


substantial likelihood of success on the merits of their claim that Defendant has 


violated the right to vote for individuals placed in pending status due to 


citizenship.”274  The court ordered the state “to allow county officials to permit 


individuals flagged and placed in pending status due to citizenship to vote a regular 


ballot by furnishing proof of citizenship to poll managers or deputy registrars.”275  


The court’s order was designed to remove the racially discriminatory hurdles the 


state placed in the path of voters flagged inaccurately as non-citizens.  


 
271 Id.    
272 Id., citing O.C.G.A. Sec. 21-2-216(g)(1), codifying a provision of HB 268.    
273 Id.    
274 Id., at 1267.    
275 Id.; STATE-DEFENDANTS-00257396 (Chris Harvey, Official Election 
Bulletin, “Pending Citizenship Registrations at Voting Locations,” November 2, 
2018), summarized District Judge Eleanor Ross’s order granting the preliminary 
injunction in this case for election officials and registrars.  Her order was 
separately available as an OEB.  In a subsequent OEB, “Reminders about Existing 
Orders for Runoff Election,” November 21, 2018, Harvey summarized four other 
changes in election procedures resulting from judicial orders in other cases.   
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111.  Elections Division Director Chris Harvey later testified that judicial 


orders such as this were helpful “in that they gave us specific things to do.”276  He 


immediately sent out an OEB explaining to local officials: “District Court Judge 


Eleanor Ross has just issued an injunction regarding the way voters in pending 


citizenship status are able to resolve their citizenship verification issue at the 


polls.”277  He also made the judge’s order available as an OEB.  The key change 


was that “Poll Managers, in addition to Deputy Registrars, be allowed to verify 


proof of citizenship at the polls.”278  To perform this function poll managers were 


to be provided with “the list of acceptable proof of citizenship,” which they were 


also to post for view at the polling place.  Poll managers were also to document 


whenever someone in pending status on citizenship provided proof of citizenship 


and voted, “so that registrars can update the person’s record in ENET,” and the 


voter could be restored to active status.279 


112.  According to Harvey, the state responded to the changes required by 


Judge Ross’s injunction by adopting HB 316 (2019).280  As Elections Division 


Director, Harvey issued an OEB that included an explanation of how to override 


 
276 Harvey, August 2019 Deposition, pp. 138-39.   
277 STATE-DEFENDANTS-00257396.    
278 Id. (emphasis in original).    
279 Id.  If the voter did not have proof of citizenship, he/she was still to be allowed 
to vote a provisional ballot.  Id., p. 3.   
280 Harvey, August 2019 Deposition, pp. 138-39.   
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the non-citizen flag in eNet when a voter provided proof of citizenship at the polls 


“and prevent new citizens that have not updated their information with DDS from 


failing verification.” 281  The OEB instructed local officials “to double check data 


entry for typos” and check “the pocket of the physical applications“ to determine 


whether proof of citizenship might have been missed when the person applied to 


register.282  Whether HB 316 fully resolved the issues in the exact match case, 


however, remains to be seen. 


113.  The expert report by political scientist Kenneth Mayer in this case 


addresses that point.  The changes implemented as a result of HB 316 “have yet to 


be tested in a statewide election,” he notes.283  He was able to assess the most 


recent results of the state’s voter verification system, however, by examining: the 


statewide voter file through December 20, 2019; a list of voters registering 


between January 2, 2014, and July 24, 2019; county registered voter files on 


January 28, 2020; and data from the 2014-2018 American Community Survey.284  


His findings from analysis of the most recent data resemble the patterns observed 


by the Civil Rights Division of the Department of Justice in denying preclearance 


to the state’s exact match system in 2009, as well as the findings of political 


 
281 STATE-DEFENDANTS-00007766 (Harvey, Official Election Bulletin, June 
26, 2019, p. 1).    
282 Id. 
283 Mayer Expert Report, 5.  
284 Id., 1. 
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scientist Michael McDonald’s expert reports in 2016 and 2018 voting rights cases 


in Georgia.285   


114.  The errors in the state’s voter verification system begin with its 


persistent use of an exact match methodology, Mayer observes. 


In requiring that records submitted for verification match all fields (first 
name, last name, date of birth, [driver’s] license number or [last four digits 
of the person’s] social security number, Georgia imposes a strict match 
definition that is guaranteed to produce false non-matches, false noncitizen 
flags, and erroneous verification failures.286  
 
115.  Database matching (or linkage) is straightforward, Mayer points out, 


when there is a unique identifier for each individual in both sets” of data – such as 


“a full nine-digit Social Security number.”287  In Georgia, however, the linkage of 


records in the statewide voter registration database and the drivers’ license 


database at DDS – assuming the individual has a driver’s license – has to link 


 
285 Id., Paragraphs 75-76 above (re: 2009 objection letter), Paragraphs 84, 86-90 
above (McDonald’s 2016 expert report), and Paragraph 108 above (McDonald’s 
2018 expert report). 
286 Id., 10 (emphasis in original).  False non-matches are particularly likely, Mayer 
adds (p. 12), “when alphanumeric [rather than numeric] data are used,” because 
numeric data “have only 10 character options (0-9)” and have no dashes, spaces, 
apostrophes, etc.   
287 Id., 11 (emphasis added).  Mayer experimented by linking the two files of 
persons in pending status (those in pending status as of February 2018 and in the 
entire period from January 2014 through July 24, 2019).  The information in both 
files about each individual should be identical, he writes (p. 14) because “we know 
that they are the same person.”  Yet there were “still records in which first or last 
names for the same person did not match between the two files,” he notes (p. 15).  
There were only 19 out of 5,543 names with non-matches but 89 percent of the 19 
were minority voters.  
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individual records without a unique identifier.288  When the two databases to be 


linked have no unique identifier – as is true here – “linkage requires some 


combination of other attributes [that are] available in both data sets.”289  That need 


requires, in turn, more complex algorithms than Georgia uses.290   


116.  Mayer’s key findings regarding the racial effects of Georgia’s voter 


verification process are documented in a series of tables.  Looking first at 


registrants in pending status in January 2020, 39.4 percent of the registrants were 


African American – although African Americans made up only 29.4 percent of 


active voters.291  The pattern was dramatically different for Non-Hispanic whites, 


who were 52.9 percent of active voters, but only 14.7 percent of those in pending 


status.292  Because Hispanics and Asians were a much smaller percentage of 


Georgia’s population, the comparison looks a bit different – but still displays a 


pattern of racial disparity.  Hispanics were only 3.3 percent of active voters but 


 
288 Id., 12.  In addition, not all Georgia voters in its registration database have a 
driver’s license or identity card obtainable through DDS.  Such persons have to 
supply the last four digits of their social security number, and as Mayer points out, 
the last four digits – unlike the full nine digit number – are not unique to that 
individual, even when combined with the [person’s] date of birth.” 
289 Id. 
290 For example, Mayer cites the “contextual” matching algorithm developed by the 
Electronic Registration Information Center (ERIC), which is better able to account 
for disparities in names between two databases being linked.  Id., 15.   
291 Id., 16-17 (comparing Table 1, Active Registrants, with Table 2, Pending 
Registrants). 
292 Id. 
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15.3 percent of those in pending status.293  Asian or Pacific Islanders made up only 


2.4 percent of active voters, but 16.8 percent of voters in pending status.294  As 


Mayer summarizes: “voters in pending status are disproportionately minority.”295 


117.  After the enactment of HB 316, Mayer notes, “registrants who fail the 


verification process” – that is, non-matches – were to be classified as active voters 


“with an MIDR (missing ID required) flag.”296  For this table (Table 3), Mayer 


uses both registrants classified as active voters and those in pending status, because 


“the quantity of interest here is the total number of registrants who are flagged, and 


who face additional identification requirements.”297  African Americans comprised 


69.4 percent of registrants in MIDR status, compared to Non-Hispanic whites (the 


majority group) at only 11.4 percent.  Hispanics made up 5.7 percent and 


Asian/Pacific Islanders 3.3 percent.298 


118.  Mayer then examines the pattern of registrants flagged as non-citizens 


– based overwhelmingly on the match between the voter registration and DDS 


databases.  “Over 99 percent of noncitizen flags were generated using DDS data” 


 
293 Id. 
294 Id. 
295 Id., 17. 
296 Id., 18. 
297 Id., n. 21. 
298 Id., 19 (Table 3). 
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and less than 1 percent using HAVV data.299  As Mayer explains: “The use of DDS 


data to verify citizenship will result in eligible voters being inaccurately flagged as 


noncitizens because of outdated information in DDS files.”300  Surprisingly, 31.6 


percent of persons identifying as African American and in pending status were 


flagged as non-citizens301 either due to errors in the matching process or because 


they were, in fact, foreign-born black persons from the Caribbean or from Africa.  


Hispanics flagged as non-citizens made up 20.9 percent of the total pending, and 


Asian/Pacific Islanders 23.2 percent.302  Non-Hispanic whites were a mere 13 


percent of those in pending status.303   


119.  “According to the 2014-2018 5-year American Community Survey” 


estimates, Mayer notes, “there are 457,179 voting age naturalized citizens living in 


Georgia.”304  Non-Hispanic whites made up a surprising 16.9 percent of naturalized 


citizens of voting age in Georgia.305  Persons classified as African Americans 


(presumably including persons born in the Caribbean or Africa) were 23 percent of 


 
299 Id., 20, 22.  Mayer points out (p. 20) that “Georgia permits noncitizens legally 
present in the U.S. to obtain a driver’s license or state ID,” and in fact requires 
them to obtain a license if they establish residency in the state. 
300 Id., 30.  
301 Id., 21 (Table 5). 
302 Id.  
303 Id.  
304 Id., 22.  
305 Id., 22 (Table 6).    
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naturalized citizens of voting age; Hispanics made up 20.9 percent and 


Asian/Pacific Islanders 31 percent.306 


120.  A small number of registrants (1,343) were listed “in pending status for 


reasons other than citizenship verification, usually because of missing information 


or a lack of signature.”307  African Americans made up 55.9 percent of these 


registrants, compared with only 15.6 percent of Non-Hispanic whites.  Hispanics 


were only 4.6 percent and Asian/Pacific Islanders 3 percent of registrants flagged 


for something other than citizenship,308  Again these data reveal an impact of these 


missing data “falls most heavily on minority registrants.”309 


121.  Mayer’s summary of what the data presented in his tables show is that 


“these data show a compelling pattern”310  “Without exception, minority registrants 


are disproportionately present in every category of pending or MIDR status,” and 


he adds that in “some cases, the disparities are stark.”311  I concur in Mayer’s 


opinion, because he uses a database matching methodology that is consistent with 


best practices in political science and his findings are credible.  It is also my 


opinion that Mayer’s conclusions – which are based on the most recent data 


 
306 Id.  
307 Id., 23.  
308 Id., Table 7.  
309 Id., 23.  
310 Id., 24.  Table 8 in his report summarizes the key data from the preceding 
tables.  
311 Id., 24.  
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available – confirm the same pattern demonstrated earlier in the expert reports of 


Michael McDonald and the findings of the Civil Rights Division in 2009. 


Conclusion 


122.  The evidence presented in the preceding pages makes clear that 


Georgia’s implementation of its voter verification process under HAVA – since 


2008 – has exercised a persistent discriminatory effect on minority voters’ 


opportunity to register and vote.  The state’s insistence on using a simple – and 


methodologically obsolete – exact match requirement forms a very substantial 


obstacle to fair and equal registration.  Its cumbersome and decentralized system of 


decision-making about individual voter verifications – granting ultimate authority 


over voter registration decisions to local registrars who had little legal education or 


training – compounded the difficulty of correcting errors produced by the voter 


verification process.  As we have seen, it continues to have a racially and 


ethnically discriminatory effect, as my analysis has concluded.  


123.  The current pattern has its analogue in the system of voter registration 


in the Jim Crow era before 1965.  The difficulty African Americans faced in 


dealing with the complexities of the literacy test used by Georgia between 1945 


and 1965 – coupled with the continuing racial disparity in income, and education 


documented by the U.S. Census of 1950 - and by the recent Census data cited in 
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this report – closely resembles the difficulties minority voters face in dealing with 


Georgia’s voter verification system since 2008.   


124.  The political context within which the current voter verification 


process operates also resembles the politics of Georgia before the adoption of the 


1965 Voting Rights Act.  In those days Georgia politics was dominated by the 


Democratic Party – for the most part a staunch defender of racial discrimination in 


the registration and voting process as well as official racial segregation in all 


aspects of public life.  In the current politics of Georgia state government is 


dominated by the Republican Party – but now, unlike in the 1950s, that is the party 


to which most non-Hispanic whites belong.  The Republican Party’s greatest 


electoral threat is the growing strength of African American, Hispanic, and Asian 


citizens – and that threat of increasing minority voting strength provides a 


powerful incentive for Republican officials to place hurdles in the path of minority 


citizens seeking to register and vote.   
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   CURRICULUM VITAE: PEYTON McCRARY  
          
Professorial Lecturer, George Washington University Law School, 2006 -  pmccrary@law.gwu.edu 
 
Historian, U.S. Department of Justice, 1990-2016 (retired)     
Civil Rights Division, Voting Section    
1800 G Street, N.W, Room 7267      
Washington, D.C. 20006      
 


Principal Functions in the Department of Justice: Research for voting rights litigation; identifying 
consultants and expert witnesses to be used in cases; working with attorneys and experts to 
prepare for direct testimony and cross-examination; supervising the preparation of contracts and 
processing the reimbursement of consultants and expert witnesses; drafting presentation of 
factual evidence in memoranda, briefs, and proposed findings of fact; legislative history research. 


 
EDUCATION: University of Virginia:   B.A. (Honors), 1965 
         M.A., History, 1966 
 
   Princeton University:    Ph.D., History, 1972 
 
TEACHING FIELDS: Voting Rights Law; Minority Voting Rights; U.S. History; History of the South; 


Southern Politics; Civil War and Reconstruction; American Political Parties and 
Voting Behavior; Theory and Methods of Historical Analysis 


 
CAREER RECOGNITION: 
 
Maceo Hubbard Award, U.S. Department of Justice, Civil Rights Division, 2011 
 
PAST ACADEMIC AND RESEARCH APPOINTMENTS:  
 
Eugene Lang Professor [Visiting], Department of Political Science, Swarthmore College, Swarthmore, 
Pennsylvania, 1998-1999. 
 
Distinguished Scholar, Joint Center for Political and Economic Studies, Washington, D.C., 1987-1988. 
 
Associate Professor of History, 1978-82, Professor of History, 1982-90, University of South Alabama, 
Mobile, Alabama. 
 
Assistant Professor of History, 1976-1978, Vanderbilt University, Nashville, Tennessee   
 
Instructor, Assistant Professor of History, 1969-1976, University of Minnesota, Minneapolis, Minnesota   


 
BOOK:      
 
Abraham Lincoln and Reconstruction: The Louisiana Experiment (Princeton, N.J., Princeton University 
Press, 1978), 423 pages.  Winner, Kemper Williams Prize, Louisiana Historical Association, 1979. 
 
BOOK CHAPTERS: 
 
“Minority Representation in Alabama: The Pivotal Case of Dillard v. Crenshaw County,” in Raymond 
Arsenault and Orville Vernon Burton (eds.), Dixie Redux: Essays in Honor of Sheldon Hackney 
(Montgomery, Al., New South Books, 2013), 403-22. 
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“The Constitutional Foundations of the ‘Preclearance’ Process: How Section 5 of the Voting Rights Act 
Was Enforced, 1965-2005,” in Daniel McCool (ed.), The Most Fundamental Right: Contrasting 
Perspectives on the Voting Rights Act (Bloomington, Indiana University Press, 2012), 36-66. 
 
“Race and Municipal Reform in the Progressive Era: The Adoption of At-large Elections in Norfolk, 
Virginia, 1914-1918,” in Orville Vernon Burton, et.al. (eds.), The Struggle for Equality: Essays on 
Sectional Conflict, the Civil War, and the Long Reconstruction (Charlottesville, University Press of 
Virginia, 2011), 238-53. 
 
“The Law of Preclearance: Enforcing Section 5,” co-authored with Christopher Seaman and Richard 
Valelly, in David Epstein, et.al. (eds.), The Future of the Voting Rights Act (New York, Russell Sage 
Foundation, 2006), 20-37.  
 
"Alabama," co-authored with Jerome A. Gray, Edward Still, and Huey Perry, and "South Carolina," co-
authored with Orville Vernon Burton, Terence R. Finnegan, and James W. Loewen, in Chandler Davidson 
and Bernard Grofman (eds.), Quiet Revolution in the South: The Impact of the Voting Rights Act, 1965-
1990 (Princeton, N.J., Princeton University Press, 1994), 38-66, 397-409.  Winner, Richard Fenno Prize, 
American Political Science Association. 
 
“History in the Courts: The Significance of City of Mobile v. Bolden," in Chandler Davidson (ed.), Minority 
Vote Dilution (Washington, D.C., Howard University Press, 1984), 47-65. 
 
LAW REVIEW ARTICLES: 
 
“How the Voting Rights Act Works: Implementation of a Civil Rights Policy, 1965-2005,” South Carolina 
Law Review, 57 (Summer 2006), 785-825. 
 
“The End of Preclearance as We Knew It: How the Supreme Court Transformed Section 5 of the Voting 
Rights Act,” co-authored with Christopher Seaman and Richard Valelly, Michigan Journal of Race & Law, 
11 (Spring 2006), 275-323.  [An unpublished version was printed in Voting Rights Act: Section 5 
Preclearance and Standards: Hearings Before the Subcomm. On the Constitution, H. Comm. On the 
Judiciary, 109th Cong., 96-181 (2005) (Serial No. 109-69).]  
 
"Bringing Equality to Power: How the Federal Courts Transformed the Electoral Structure of Southern 
Politics, 1960-1990," University of Pennsylvania Journal of Constitutional Law, 5 (May 2003), 665-708. 
 
"Yes, But What Have They Done to Black People Lately? The Role of Historical Evidence in the Virginia 
School Board Case," Chicago-Kent Law Review, 70 (No. 3, 1994), 1275-1305. 
 
"Keeping the Courts Honest: The Role of Historians as Expert Witnesses in Southern Voting Rights 
Cases," co-authored with J. Gerald Hebert, Southern University Law Review, 16 (Spring 1989), 101-28. 
 
"Discriminatory Intent: The Continuing Relevance of 'Purpose' Evidence in Vote-Dilution Lawsuits," 
Howard Law Journal, 28 (No. 2, 1985), 463-93. 
 
JOURNAL ARTICLES: 
 
“The Interaction of Policy and Law: How the Courts Came to Treat Annexations under the Voting Rights 
Act,” Journal of Policy History, 26 (No. 4, 2014), 429-58. 
 
“The Struggle for Minority Representation in Florida, 1960-1990,” Florida Historical Quarterly, 86 
(Summer 2007), 93-111.  Jillian Prescott Memorial Lecture, Florida Historical Society, 2006. 
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"Race and Reapportionment, 1962: The Case of Georgia Senate Redistricting," co-authored with Steven 
F. Lawson, Journal of Policy History, 12 (No.3, 2000), 293-320. 
 
"The Dynamics of Minority Vote Dilution: The Case of Augusta, Georgia, 1946-1986," Journal of Urban 
History, 25 (Jan. 1999), 199-225. 
 
"Racially Polarized Voting in the South: Quantitative Evidence from the Courtroom," Social Science 
History, 14 (Winter 1990), 507-31. 
 
"The Party of Revolution: Republican Ideas About Politics and Social Change, 1862-1867," Civil War 
History, 30 (December 1984), 330-50. 
 
"Class and Party in the Secession Crisis: Voting Behavior in the Deep South, 1856-1861," co-authored 
with Clark Miller and Dale Baum, Journal of Interdisciplinary History, VIII (Winter 1978), 429-57.  
 
REVIEW ESSAYS:  
 
"Race and Misrepresentation: Review of Maurice T. Cunningham, Maximization, Whatever the Cost: 
Race, Redistricting, and the Department of Justice," H-Net, Feb. 2002.  www.h-
net.msu.edu/reviews/showrev.cgi?path=214111015008351. 
 
"Review of David Lublin, The Paradox of Representation: Racial Gerrymandering and Minority Interest in 
Congress," H-Net, May 1998.   
www.h-net.msu.edu/reviews/showrev.cgi?path=23313895266679. 
 
"Without Fear and Without Research: Abigail Thernstrom on the Voting Rights Act," co-authored with 
Pamela S. Karlan, Journal of Law and Politics, IV (Spring 1988), 751-77.  
 
"The Political Dynamics of Black Reconstruction," Reviews in American History, 12 (March 1984), 51-57. 
 
ENCYCLOPEDIA ARTICLE: 
 
"The Reconstruction Myth," in Charles Reagan Wilson and William Ferris (eds.), Encyclopedia of 
Southern Culture (Chapel Hill, University of North Carolina Press, 1989), 1120-21 [reprinted in Jonathan 
Birnbaum and Clarence Taylor (eds.), Civil Rights Since 1787: A Reader on the Black Struggle (New 
York, New York University Press, 2000), 150-53.] 
 
BOOK REVIEWS: American Historical Review, Journal of Interdisciplinary History, Journal of Southern 
History, Social Science History, American Review of Politics. 
 
COURTROOM TESTIMONY AS AN EXPERT WITNESS: 
 
(Plaintiffs), Alabama NAACP v. Alabama, M.D. Ala. (Montgomery), November 2018.  [Challenge to the 
statewide election of appellate judges in Alabama] 
 
(United States as Amicus Curiae), SCLC v. Evans, M.D.Ala. (Montgomery), December 1991.  [Challenge 
to the method of electing certain circuit judges in Alabama] 
 
(Plaintiffs), Vereen v. Ben Hill County, M.D.Ga. (Macon), December 1989.  [Challenge to the state law 
requiring appointment of county school boards by the local grand jury, as applied in more than a dozen 
counties] 
 
(Plaintiffs), Hall v. Holder, M.D.Ga. (Macon), December 1989. 
[Challenge to the sole commissioner form of government in Bleckley County, Georgia] 
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(Plaintiffs), Irby v. Fitzhugh, E.D.Va. (Richmond), June 1988. 
[Challenge to the appointment of all school boards in the Commonwealth of Virginia] 
(Plaintiffs), Whitfield v. Clinton, E.D.Ark. (Helena), March 1988.  [Challenge to the use of the statewide 
majority vote requirement in Phillips County, Arkansas] 
 
(Plaintiffs), Dent v. Culpepper, M.D.Ga. (Macon), Preliminary Injunction Hearing, November 1987.  
[Challenge to the at-large election of the City Commission in Cordele, Georgia] 
 
(Plaintiffs), Jackson v. Edgefield County, School District, D.S.C. (Columbia), April 1986.  [Challenge to the 
at-large election of the Edgefield County School Board] 
 
(Plaintiffs), Dillard v. Crenshaw County, et.al., M.D.Ala. (Montgomery), Preliminary Injunction Hearing, 
March 1986.  [Challenge to the at-large election of public officials in more than 180 Alabama counties, 
municipalities, and school boards]  
 
(Plaintiffs), Harris v. Graddick, M.D.Ala. (Montgomery), February 1985.  [Challenge to the procedures by 
which election officials are selected and elections conducted in Alabama] 
  
(Plaintiffs), Woods v. Florence, N.D.Ala. (Birmingham), August 1984.  [Challenge to the method of 
appointing the Jefferson County Personnel Board] 
 
(Plaintiffs), Collins v. City of Norfolk, E.D.Va. (Norfolk), May 1984.  [Challenge to the at-large election of 
the Norfolk City Council] 
 
(United States), County Council of Sumter County, S.C. v. U.S., D.D.C., February 1983.  [Defense of 
Section 5 Objection to the at-large election of the Sumter County Council] 
 
(United States), U.S. v. Dallas County Commission, S.D.Ala. (Selma), October 1981.  [Challenge to the 
at-large election of the Dallas County Commission] 
 
(Plaintiffs), Bolden v. City of Mobile, S.D.Ala. (Mobile), May 1981.  [Challenge to the at-large election of 
the Mobile City Commission] 
 
(Plaintiffs), Brown v. Board of School Commissioners of Mobile County, S.D.Ala. (Mobile), April 1981. 
[Challenge to the at-large election of the Mobile County School Board] 
 
SWORN WRITTEN TESTIMONY AS AN EXPERT WITNESS: 
 
(Plaintiffs) December 22, 2017, and February 12, 2018, Georgia State Conference NAACP v. State of 
Georgia, C.A. No. 1:17-cv-01247 (N.D. Ga.) [Challenge to the re-redistricting of state house districts in 
2015] 
 
(Plaintiffs) November 20, 2017, Alabama State Conference NAACP v. State of Alabama, C.A. No. 2:16-
cv-731, M.D. Ala. [Challenge to the method of electing appellate judges in Alabama] 
 
(Plaintiffs) July 24, 2017, Thompson v. State of Alabama, C.A. No. 16-cv-783-WKW, M.D. Ala. [.  
[Challenge to felon disfranchisement provisions in Alabama] 
 
(United States) June 25, 2012, and July 20, 2012, State of Florida v. United States, C.A. No. 1:11-cv-
01428, D.D.C. [Defense of the constitutionality of Section 5 of the Voting Rights Act] 
 
(United States) August 1, 2011, Laroque v. Holder, C.A. No. 1:10-0561, D.D.C. [Defense of the 
constitutionality of Section 5 of the Voting Rights Act]  
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(United States) November 15, 2010, and February 16, 2011, Shelby County, Alabama, v. Holder, C.A. 
No. 1:10-cv-00651, D.D.C. [Defense of the constitutionality of Section 5 of the Voting Rights Act] 
 
(United States as Defendant-Intervenor) July 31, 1996, Cook v. Marshall County, Mississippi, and United 
States, C.A. No. 3:95 CV 155-D-A, N.D. Miss. [Defense of Marshall County's redistricting plan] 
 
(United States as Defendant-Intervenor) July 19, 1994, Hays v. State of Louisiana, C.A. No. 92-1522S, 
W.D. La. (Shreveport).  [Defense of Louisiana's congressional redistricting plan] 
 
(United States) March 25, 1991, State of Georgia v. Thornburg, C.A. No. 90-2065, D.D.C.  [Defense of 
Section 5 objection to the method of electing certain superior court judges in Georgia] 
 
(Plaintiffs) January 20, 1988, Irby v. Fitzhugh, C.A. No. 87-0633-R, E.D.Va. (Richmond).  [Challenge to 
the appointment of all school boards in the Commonwealth of Virginia] 
 
(United States) June 25, 1984, U.S. v. Halifax County, N.C., C.A. No. 83-88-CIV-8, E.D.N.C. (Wilson).  
[Challenge to the at-large election of the Halifax County Commission] 
 
(Plaintiffs) April 22, 1983, Wilson v. Powell, C.A. No. 383-14, S.D.Ga. (Dublin).  [Challenge to the 
appointment of the Johnson County School Board by the county grand jury] 
 
(United States) September 28, 1982, County Council of Sumter County, S.C. v. U.S., C.A. No. 82-0912, 
D.D.C.  [Defense of Section 5 Objection to the at-large election of the Sumter County Council] 
 
CONGRESSIONAL TESTIMONY: 
 
"Testimony Before the Subcommittee of National Parks and Public Lands, Committee on the Interior, U.S. 
House of Representatives, June 14, 1988. 
 
"Written Testimony of Dr. Peyton McCrary," in Extension of the Voting Rights Act: Hearings Before the 
Subcommittee on Civil and Constitutional Rights of the Committee on the Judiciary, U.S. House of 
Representatives, 97th Cong., 1st Sess., Serial No. 24 (3 vols., Washington, D.C., G.P.O., 1982), III, 2749-
76. 
 
CONFERENCE PAPERS: 
 
“The Deep South Fights Back: Constitutional Challenges to Section 5 of the Voting Rights Act, 1966-
1980.”  Southern Historical Association, November 2012. 
 
“From Gomillion v. Lightfoot to City of Pleasant Grove v. United States: Annexations, De-annexations, 
and the Voting Rights Act.” Constitution Day Conference, San Francisco State University, September 
2010. 
 
“Two Kinds of Vote Dilution: From Baker v. Carr to White v. Regester.” Organization of American 
Historians, April 2010. 
 
"How the Voting Rights Act Works: Implementation of a Civil Rights Policy, 1965-2005," University of 
South Carolina School of Law, October 2005; [revised version, Southern Historical Association, 
November 2005]. 
 
"Bringing Equality to Power: Federal Courts and the Transformation of Southern Electoral Politics, 1960-
2000." Organization of American Historians, April 2002. 
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"Why the Voting Rights Act Worked: A Judicial Model of Policy Implementation." Social Science History 
Association, October 1997; [revised version, Association of Public Policy Analysis and Management, 
November 1997]. 
 
"Yes, But What Have They Done to Black People Lately? The Role of Historical Evidence in the Virginia 
School Board Case." Southern Historical Association, November 1992.  
 
"The Impact of the Voting Rights Act in Alabama," co-authored with Jerome Gray, Edward Still, and Huey 
Perry.  American Political Science Association, 1989 [revised version presented at a Conference on the 
Impact of the Voting Rights Act, Rice University, Houston, Texas, May 1990]. 
 
"Taking History to Court: The Issue of Discriminatory Intent in Southern Voting Rights Cases."  Joint 
Center for Political and Economic Studies, Washington, D.C., June 13, 1988. 
 
"Keeping the Courts Honest: Expert Witnesses in Voting Rights and School Desegregation Cases," co-
authored with J. Gerald Hebert.  Southern Historical Association, November 1986. 
 
"Discriminatory Intent: The Continuing Relevance of 'Purpose' Evidence in Vote-Dilution Lawsuits." 
Conference on Voting Rights Law, Howard University School of Law, Washington, D.C., January 1985. 
 
"The Subtle Gerrymander: Discriminatory Purposes of At-large Elections in the South, 1865-1982." 
Organization of American Historians, April 1983. 
 
"The Party of Revolution: Republican Ideas About Politics and Social Change, 1861-1868."  Southern 
Historical Association, November 1980. 
   
"After the Revolution: American Reconstruction in Comparative Perspective." American Historical 
Association, December 1979.  
 
"The Civil War Party System, 1854-1876: Toward a New Behavioral Synthesis?" Southern Historical 
Association, November 1976. 
 
CHAIRPERSON, PANELIST, OR COMMENTATOR: 
 
Alabama Association of Historians, 1983.        
Alabama Department of Archives and History, 1988. 
American Historical Association, 2017. 
American Political Science Association, 1987, 2003. 
Brookings Institution, 1990. 
National Association of Secretaries of State, 1983. 
Organization of American Historians, 1979, 1995. 
Social Science History Association, 1981, 1987, 1996, 1997, 1999. 
Southern Historical Association, 1973, 1985. 
University of Alabama, 1983. 
University of Utah, 2007. 
United States Commission on Civil Rights, 2018. 
 
ACADEMIC REFEREE: 
 
Book-length manuscripts: Princeton University Press, University of North Carolina Press, University of 
Tennessee Press, University of Alabama Press, Louisiana State University Press, University of Georgia 
Press. 
Article-length manuscripts: Journal of American History, American Historical Review, Sociological 
Spectrum, Gulf Coast Historical Review, Social Science History. 
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CONSULTANT: 
 
Test Design: College Board Achievement Test, American History; Educational Testing Service, Princeton, 
N.J., 1979-1983 
 
Archival: Re-organization of Section 5 Objection Files, Civil Rights Division/Voting Section, U.S. 
Department of Justice, Washington, D.C., January to July 1989. 
 
Litigation Research: Civil Rights Division/Voting Section, U.S. Department of Justice, Washington, D.C., 
August 1989 to August 1990. 
 
FELLOWSHIPS AND GRANTS:   
 
John D. and Catherine T. MacArthur Foundation, 1987-1988: Distinguished Scholar, Joint Center for 
Political and Economic Studies, Washington, D.C.  
 
American Philosophical Society, 1983: Research Travel Grant. 
 
Rockefeller Foundation, 1982-1983: Research Fellowship. 
 
Carnegie Corporation of New York, 1982-1983: Research Fellowship. 
 
National Endowment for the Humanities, 1980: Summer Research Stipend. 
 
University of South Alabama, 1978-1987: Faculty Research Grants; Research Council Grant. 
 
Vanderbilt University, 1976-1978: Manuscript Preparation Grant. 
 
University of Minnesota, 1969-1976: Faculty Research Grants. 
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TEMPORARY RESTRAINING ORDER 


Based upon the Court’s prior findings, see Martin Dkt. No. [23]; GMVP 


Dkt. No. [28], the Secretary of State’s Office shall issue the following instructions 


to all county boards of registrars, boards of elections, election superintendents, 


and absentee clerks: 


1) All county elections officials responsible for processing absentee ballots 


shall not reject any absentee ballots due to an alleged signature mismatch. 


Instead, for all ballots where a signature mismatch is perceived, the county 


elections official shall treat this absentee ballot as a provisional ballot, 


which shall be held separate and apart from the other absentee ballots. See 


O.C.G.A. § 21-2-419; Ga. Comp. R. & Regs. 183-1-14-.03(2). The county 


elections official shall then provide pre-rejection notice and an opportunity 


to resolve the alleged signature discrepancy to the absentee voter. This 


process shall be done in good faith and is limited to confirming the identity 


of the absentee voter consistent with existing voter identification laws. See 


O.C.G.A. §§ 21-2-417, -417.1. The elections official is required to send 


rejection notice via first-class mail and also electronic means, as available 


or as otherwise required by law. See O.C.G.A. § 21-2-384(a)(2). This 


process shall include allowing the absentee voter to send or rely upon a 


duly authorized attorney or attorney in fact to present proper 


identification. This process shall be done prior to the certification of the 


consolidated returns of the election by the election superintendent. See 
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O.C.G.A. § 21-2-230(g). The absentee voter shall have the right to appeal 


any absentee ballot rejection following the outcome of the aforementioned 


process, as designated in O.C.G.A. § 21-2-229(e). Any aforementioned 


appeals that are not resolved as of 5 p.m. on the day of the certification 


deadline shall not delay certification and shall not require recertification of 


the election results unless those votes would change the outcome of the 


election. See O.C.G.A. § 21-2-493(l).  


2) All county elections officials responsible for processing absentee ballot 


applications shall not reject any absentee ballot application due to an 


alleged signature mismatch. Instead, for all ballot applications where a 


signature mismatch is perceived, the county elections official shall, in 


addition to the procedure specified in O.C.G.A. § 21-2-381(b), provide a 


provisional absentee ballot to the absentee voter along with information as 


to the process that will be followed in reviewing the provisional ballot. The 


outer envelope of the absentee ballot provided shall be marked provisional. 


Once any provisional ballot is received, the procedure outlined in section 1 


above is to be followed.  


3) This injunction applies to all absentee ballot applications and absentee 


ballots rejected solely on the basis of signature mismatches submitted in 


this current election. This injunction does not apply to voters who have 


already cast an in-person vote.  
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IT IS SO ORDERED this 25th day of October, 2018.  


 
 


_____________________________ 
     Leigh Martin May     


             United States District Judge  
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1 (Slip Opinion) OCTOBER TERM, 2012 


Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 


Syllabus 


SHELBY COUNTY, ALABAMA v. HOLDER, ATTORNEY 
GENERAL, ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12–96. Argued February 27, 2013—Decided June 25, 2013 


The Voting Rights Act of 1965 was enacted to address entrenched racial 
discrimination in voting, “an insidious and pervasive evil which had 
been perpetuated in certain parts of our country through unremitting
and ingenious defiance of the Constitution.”  South Carolina v. Kat-
zenbach, 383 U. S. 301, 309.  Section 2 of the Act, which bans any
“standard, practice, or procedure” that “results in a denial or 
abridgement of the right of any citizen . . . to vote on account of race
or color,” 42 U. S. C. §1973(a), applies nationwide, is permanent, and 
is not at issue in this case.  Other sections apply only to some parts of 
the country. Section 4 of the Act provides the “coverage formula,” de-
fining the “covered jurisdictions” as States or political subdivisions
that maintained tests or devices as prerequisites to voting, and had 
low voter registration or turnout, in the 1960s and early 1970s. 
§1973b(b).  In those covered jurisdictions, §5 of the Act provides that 
no change in voting procedures can take effect until approved by
specified federal authorities in Washington, D. C.  §1973c(a). Such 
approval is known as “preclearance.”


The coverage formula and preclearance requirement were initially
set to expire after five years, but the Act has been reauthorized sev-
eral times.  In 2006, the Act was reauthorized for an additional 25 
years, but the coverage formula was not changed.  Coverage still 
turned on whether a jurisdiction had a voting test in the 1960s or
1970s, and had low voter registration or turnout at that time.  Short-
ly after the 2006 reauthorization, a Texas utility district sought to
bail out from the Act’s coverage and, in the alternative, challenged 
the Act’s constitutionality.  This Court resolved the challenge on 
statutory grounds, but expressed serious doubts about the Act’s con-
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tinued constitutionality.  See Northwest Austin Municipal Util. Dist. 
No. One v. Holder, 557 U. S. 193. 


Petitioner Shelby County, in the covered jurisdiction of Alabama,
sued the Attorney General in Federal District Court in Washington, 
D. C., seeking a declaratory judgment that sections 4(b) and 5 are fa-
cially unconstitutional, as well as a permanent injunction against
their enforcement.  The District Court upheld the Act, finding that
the evidence before Congress in 2006 was sufficient to justify reau-
thorizing §5 and continuing §4(b)’s coverage formula.  The D. C. Cir-
cuit affirmed.  After surveying the evidence in the record, that court
accepted Congress’s conclusion that §2 litigation remained inade-
quate in the covered jurisdictions to protect the rights of minority
voters, that §5 was therefore still necessary, and that the coverage
formula continued to pass constitutional muster. 


Held: Section 4 of the Voting Rights Act is unconstitutional; its formula
can no longer be used as a basis for subjecting jurisdictions to pre-
clearance. Pp. 9–25.


(a) In Northwest Austin, this Court noted that the Voting Rights
Act “imposes current burdens and must be justified by current needs”
and concluded that “a departure from the fundamental principle of 
equal sovereignty requires a showing that a statute’s disparate geo-
graphic coverage is sufficiently related to the problem that it targets.”
557 U. S., at 203. These basic principles guide review of the question 
presented here.  Pp. 9–17.


(1) State legislation may not contravene federal law.  States re-
tain broad autonomy, however, in structuring their governments and
pursuing legislative objectives. Indeed, the Tenth Amendment re-
serves to the States all powers not specifically granted to the Federal
Government, including “the power to regulate elections.”  Gregory v. 
Ashcroft, 501 U. S. 452, 461–462.  There is also a “fundamental prin-
ciple of equal sovereignty” among the States, which is highly perti-
nent in assessing disparate treatment of States. Northwest Austin, 
supra, at 203. 


The Voting Rights Act sharply departs from these basic principles. 
It requires States to beseech the Federal Government for permission
to implement laws that they would otherwise have the right to enact 
and execute on their own.  And despite the tradition of equal sover-
eignty, the Act applies to only nine States (and additional counties).
That is why, in 1966, this Court described the Act as “stringent” and 
“potent,” Katzenbach, 383 U. S., at 308, 315, 337.  The Court nonethe-
less upheld the Act, concluding that such an “uncommon exercise of
congressional power” could be justified by “exceptional conditions.” 
Id., at 334. Pp. 9–12.


(2) In 1966, these departures were justified by the “blight of ra-
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cial discrimination in voting” that had “infected the electoral process 
in parts of our country for nearly a century,” Katzenbach, 383 U. S., 
at 308.  At the time, the coverage formula—the means of linking the 
exercise of the unprecedented authority with the problem that war-
ranted it—made sense.  The Act was limited to areas where Congress 
found “evidence of actual voting discrimination,” and the covered ju-
risdictions shared two characteristics: “the use of tests and devices 
for voter registration, and a voting rate in the 1964 presidential elec-
tion at least 12 points below the national average.”  Id., at 330.  The 
Court explained that “[t]ests and devices are relevant to voting dis-
crimination because of their long history as a tool for perpetrating
the evil; a low voting rate is pertinent for the obvious reason that 
widespread disenfranchisement must inevitably affect the number of 
actual voters.” Ibid. The Court therefore concluded that “the cover-
age formula [was] rational in both practice and theory.”  Ibid. 
Pp. 12–13. 


(3) Nearly 50 years later, things have changed dramatically.
Largely because of the Voting Rights Act, “[v]oter turnout and regis-
tration rates” in covered jurisdictions “now approach parity.  Blatant-
ly discriminatory evasions of federal decrees are rare. And minority 
candidates hold office at unprecedented levels.”  Northwest Austin, 
supra, at 202.  The tests and devices that blocked ballot access have 
been forbidden nationwide for over 40 years.  Yet the Act has not 
eased §5’s restrictions or narrowed the scope of §4’s coverage formula 
along the way. Instead those extraordinary and unprecedented fea-
tures have been reauthorized as if nothing has changed, and they
have grown even stronger.  Because §5 applies only to those jurisdic-
tions singled out by §4, the Court turns to consider that provision.
Pp. 13–17. 


(b) Section 4’s formula is unconstitutional in light of current condi-
tions.  Pp. 17–25.


(1) In 1966, the coverage formula was “rational in both practice
and theory.”  Katzenbach, supra, at 330. It looked to cause (discrimi-
natory tests) and effect (low voter registration and turnout), and tai-
lored the remedy (preclearance) to those jurisdictions exhibiting both. 
By 2009, however, the “coverage formula raise[d] serious constitu-
tional questions.” Northwest Austin, supra, at 204. Coverage today
is based on decades-old data and eradicated practices.  The formula 
captures States by reference to literacy tests and low voter registra-
tion and turnout in the 1960s and early 1970s.  But such tests have 
been banned for over 40 years.  And voter registration and turnout 
numbers in covered States have risen dramatically.  In 1965, the 
States could be divided into those with a recent history of voting tests 
and low voter registration and turnout and those without those char-
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acteristics.  Congress based its coverage formula on that distinction.
Today the Nation is no longer divided along those lines, yet the Vot-
ing Rights Act continues to treat it as if it were. Pp. 17–18.


(2) The Government attempts to defend the formula on grounds 
that it is “reverse-engineered”—Congress identified the jurisdictions 
to be covered and then came up with criteria to describe them.  Kat-
zenbach did not sanction such an approach, reasoning instead that 
the coverage formula was rational because the “formula . . . was rele-
vant to the problem.”  383 U. S., at 329, 330.  The Government has a 
fallback argument—because the formula was relevant in 1965, its
continued use is permissible so long as any discrimination remains in 
the States identified in 1965.  But this does not look to “current polit-
ical conditions,” Northwest Austin, supra, at 203, instead relying on a 
comparison between the States in 1965.  But history did not end in 
1965.  In assessing the “current need[ ]” for a preclearance system
treating States differently from one another today, history since 1965 
cannot be ignored.  The Fifteenth Amendment is not designed to pun-
ish for the past; its purpose is to ensure a better future.  To serve 
that purpose, Congress—if it is to divide the States—must identify
those jurisdictions to be singled out on a basis that makes sense in
light of current conditions.  Pp. 18–21. 


(3) Respondents also rely heavily on data from the record com-
piled by Congress before reauthorizing the Act.  Regardless of how
one looks at that record, no one can fairly say that it shows anything
approaching the “pervasive,” “flagrant,” “widespread,” and “rampant”
discrimination that clearly distinguished the covered jurisdictions 
from the rest of the Nation in 1965. Katzenbach, supra, at 308, 315, 
331. But a more fundamental problem remains: Congress did not use
that record to fashion a coverage formula grounded in current condi-
tions.  It instead re-enacted a formula based on 40-year-old facts hav-
ing no logical relation to the present day. Pp. 21–22. 


679 F. 3d 848, reversed. 


ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA, 
KENNEDY, THOMAS, and ALITO, JJ., joined.  THOMAS, J., filed a concur-
ring opinion. GINSBURG, J., filed a dissenting opinion, in which BREYER, 
SOTOMAYOR, and KAGAN, JJ., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 


SUPREME COURT OF THE UNITED STATES 


No. 12–96 


SHELBY COUNTY, ALABAMA, PETITIONER v. ERIC 
H. HOLDER, JR., ATTORNEY GENERAL, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 


[June 25, 2013] 



CHIEF JUSTICE ROBERTS delivered the opinion of the
Court. 


The Voting Rights Act of 1965 employed extraordinary
measures to address an extraordinary problem.  Section 5 
of the Act required States to obtain federal permission
before enacting any law related to voting—a drastic depar-
ture from basic principles of federalism.  And §4 of the Act
applied that requirement only to some States—an equally 
dramatic departure from the principle that all States 
enjoy equal sovereignty. This was strong medicine, but 
Congress determined it was needed to address entrenched
racial discrimination in voting, “an insidious and perva-
sive evil which had been perpetuated in certain parts of
our country through unremitting and ingenious defiance 
of the Constitution.” South Carolina v. Katzenbach, 
383 U. S. 301, 309 (1966).  As we explained in upholding 
the law, “exceptional conditions can justify legislative
measures not otherwise appropriate.”  Id., at 334.  Reflect-
ing the unprecedented nature of these measures, they 
were scheduled to expire after five years. See Voting
Rights Act of 1965, §4(a), 79 Stat. 438. 
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Nearly 50 years later, they are still in effect; indeed, 
they have been made more stringent, and are now sched-
uled to last until 2031.  There is no denying, however, that
the conditions that originally justified these measures no
longer characterize voting in the covered jurisdictions.  By
2009, “the racial gap in voter registration and turnout
[was] lower in the States originally covered by §5 than it 
[was] nationwide.” Northwest Austin Municipal Util. Dist. 
No. One v. Holder, 557 U. S. 193, 203–204 (2009).  Since 
that time, Census Bureau data indicate that African-
American voter turnout has come to exceed white voter 
turnout in five of the six States originally covered by §5,
with a gap in the sixth State of less than one half of one 
percent. See Dept. of Commerce, Census Bureau, Re-
ported Voting and Registration, by Sex, Race and His-
panic Origin, for States (Nov. 2012) (Table 4b). 


At the same time, voting discrimination still exists; no
one doubts that.  The question is whether the Act’s ex-
traordinary measures, including its disparate treatment of
the States, continue to satisfy constitutional requirements. 
As we put it a short time ago, “the Act imposes current
burdens and must be justified by current needs.”  North-
west Austin, 557 U. S., at 203. 


I 

A 



The Fifteenth Amendment was ratified in 1870, in the 
wake of the Civil War. It provides that “[t]he right of
citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account 
of race, color, or previous condition of servitude,” and it
gives Congress the “power to enforce this article by appro-
priate legislation.” 


“The first century of congressional enforcement of the
Amendment, however, can only be regarded as a failure.” 
Id., at 197.  In the 1890s, Alabama, Georgia, Louisiana, 
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Mississippi, North Carolina, South Carolina, and Virginia
began to enact literacy tests for voter registration and
to employ other methods designed to prevent African-
Americans from voting. Katzenbach, 383 U. S., at 310. 
Congress passed statutes outlawing some of these practices 
and facilitating litigation against them, but litigation 
remained slow and expensive, and the States came up with 
new ways to discriminate as soon as existing ones were 
struck down.  Voter registration of African-Americans
barely improved. Id., at 313–314. 


Inspired to action by the civil rights movement, Con-
gress responded in 1965 with the Voting Rights Act.
Section 2 was enacted to forbid, in all 50 States, any 
“standard, practice, or procedure . . . imposed or applied 
. . . to deny or abridge the right of any citizen of the United 
States to vote on account of race or color.”  79 Stat. 437. 
The current version forbids any “standard, practice, or 
procedure” that “results in a denial or abridgement of the 
right of any citizen of the United States to vote on account 
of race or color.”  42 U. S. C. §1973(a).  Both the Federal 
Government and individuals have sued to enforce §2, see, 
e.g., Johnson v. De Grandy, 512 U. S. 997 (1994), and 
injunctive relief is available in appropriate cases to block 
voting laws from going into effect, see 42 U. S. C. 
§1973j(d). Section 2 is permanent, applies nationwide,
and is not at issue in this case. 


Other sections targeted only some parts of the country.
At the time of the Act’s passage, these “covered” jurisdic-
tions were those States or political subdivisions that had 
maintained a test or device as a prerequisite to voting as
of November 1, 1964, and had less than 50 percent voter
registration or turnout in the 1964 Presidential election. 
§4(b), 79 Stat. 438. Such tests or devices included literacy
and knowledge tests, good moral character requirements, 
the need for vouchers from registered voters, and the like. 
§4(c), id., at 438–439. A covered jurisdiction could “bail 
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out” of coverage if it had not used a test or device in the
preceding five years “for the purpose or with the effect of 
denying or abridging the right to vote on account of race or
color.” §4(a), id., at 438.  In 1965, the covered States 
included Alabama, Georgia, Louisiana, Mississippi, South 
Carolina, and Virginia. The additional covered subdivi-
sions included 39 counties in North Carolina and one in 
Arizona. See 28 CFR pt. 51, App. (2012). 


In those jurisdictions, §4 of the Act banned all such tests
or devices. §4(a), 79 Stat. 438. Section 5 provided that no
change in voting procedures could take effect until it was
approved by federal authorities in Washington, D. C.—
either the Attorney General or a court of three judges.  Id., 
at 439. A jurisdiction could obtain such “preclearance” 
only by proving that the change had neither “the purpose 
[nor] the effect of denying or abridging the right to vote on
account of race or color.”  Ibid. 


Sections 4 and 5 were intended to be temporary; they 
were set to expire after five years.  See §4(a), id., at 438; 
Northwest Austin, supra, at 199.  In South Carolina v. 
Katzenbach, we upheld the 1965 Act against constitutional
challenge, explaining that it was justified to address “vot-
ing discrimination where it persists on a pervasive scale.”
383 U. S., at 308. 


In 1970, Congress reauthorized the Act for another five
years, and extended the coverage formula in §4(b) to juris-
dictions that had a voting test and less than 50 percent 
voter registration or turnout as of 1968.  Voting Rights Act
Amendments of 1970, §§3–4, 84 Stat. 315.  That swept in
several counties in California, New Hampshire, and New 
York. See 28 CFR pt. 51, App. Congress also extended 
the ban in §4(a) on tests and devices nationwide.  §6, 84
Stat. 315. 


In 1975, Congress reauthorized the Act for seven more
years, and extended its coverage to jurisdictions that had 
a voting test and less than 50 percent voter registration or 
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turnout as of 1972.  Voting Rights Act Amendments of
1975, §§101, 202, 89 Stat. 400, 401.  Congress also amend-
ed the definition of “test or device” to include the practice
of providing English-only voting materials in places where
over five percent of voting-age citizens spoke a single 
language other than English. §203, id., at 401–402.  As a 
result of these amendments, the States of Alaska, Arizona, 
and Texas, as well as several counties in California, Flor-
ida, Michigan, New York, North Carolina, and South Da-
kota, became covered jurisdictions.  See 28 CFR pt. 51, App.
Congress correspondingly amended sections 2 and 5 to 
forbid voting discrimination on the basis of membership in
a language minority group, in addition to discrimination 
on the basis of race or color.  §§203, 206, 89 Stat. 401, 402. 
Finally, Congress made the nationwide ban on tests and
devices permanent. §102, id., at 400. 


In 1982, Congress reauthorized the Act for 25 years, but 
did not alter its coverage formula.  See Voting Rights Act 
Amendments, 96 Stat. 131.  Congress did, however, amend 
the bailout provisions, allowing political subdivisions of 
covered jurisdictions to bail out.  Among other prerequi-
sites for bailout, jurisdictions and their subdivisions must
not have used a forbidden test or device, failed to receive 
preclearance, or lost a §2 suit, in the ten years prior to
seeking bailout. §2, id., at 131–133. 


We upheld each of these reauthorizations against con-
stitutional challenge. See Georgia v. United States, 411 
U. S. 526 (1973); City of Rome v. United States, 446 U. S. 
156 (1980); Lopez v. Monterey County, 525 U. S. 266 
(1999).


In 2006, Congress again reauthorized the Voting Rights
Act for 25 years, again without change to its coverage
formula. Fannie Lou Hamer, Rosa Parks, and Coretta 
Scott King Voting Rights Act Reauthorization and Amend-
ments Act, 120 Stat. 577. Congress also amended §5 to
prohibit more conduct than before. §5, id., at 580– 
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581; see Reno v. Bossier Parish School Bd., 528 U. S. 320, 
341 (2000) (Bossier II); Georgia v. Ashcroft, 539 U. S. 461, 
479 (2003). Section 5 now forbids voting changes with
“any discriminatory purpose” as well as voting changes
that diminish the ability of citizens, on account of race,
color, or language minority status, “to elect their preferred 
candidates of choice.” 42 U. S. C. §§1973c(b)–(d). 


Shortly after this reauthorization, a Texas utility district 
brought suit, seeking to bail out from the Act’s cover- 
age and, in the alternative, challenging the Act’s constitu-
tionality. See Northwest Austin, 557 U. S., at 200–201.  A 
three-judge District Court explained that only a State or 
political subdivision was eligible to seek bailout under the 
statute, and concluded that the utility district was not a
political subdivision, a term that encompassed only “coun-
ties, parishes, and voter-registering subunits.” Northwest 
Austin Municipal Util. Dist. No. One v. Mukasey, 573 
F. Supp. 2d 221, 232 (DC 2008). The District Court also 
rejected the constitutional challenge.  Id., at 283. 


We reversed. We explained that “ ‘normally the Court 
will not decide a constitutional question if there is some
other ground upon which to dispose of the case.’ ”  North-
west Austin, supra, at 205 (quoting Escambia County v. 
McMillan, 466 U. S. 48, 51 (1984) (per curiam)). Conclud-
ing that “underlying constitutional concerns,” among other 
things, “compel[led] a broader reading of the bailout provi-
sion,” we construed the statute to allow the utility district 
to seek bailout. Northwest Austin, 557 U. S., at 207. In 
doing so we expressed serious doubts about the Act’s con-
tinued constitutionality.


We explained that §5 “imposes substantial federalism 
costs” and “differentiates between the States, despite our his-
toric tradition that all the States enjoy equal sovereignty.” 
Id., at 202, 203 (internal quotation marks omitted). 
We also noted that “[t]hings have changed in the South. 
Voter turnout and registration rates now approach parity. 







  
 


 


 
 


 


 


 
 


 


 


 


 


 


 


7 Cite as: 570 U. S. ____ (2013) 


Opinion of the Court 


Blatantly discriminatory evasions of federal decrees are 
rare. And minority candidates hold office at unprece-
dented levels.”  Id., at 202.  Finally, we questioned whether 
the problems that §5 meant to address were still “concen-
trated in the jurisdictions singled out for preclearance.” 
Id., at 203. 


Eight Members of the Court subscribed to these views, 
and the remaining Member would have held the Act un-
constitutional. Ultimately, however, the Court’s construc-
tion of the bailout provision left the constitutional issues
for another day. 


B 
Shelby County is located in Alabama, a covered jurisdic-


tion. It has not sought bailout, as the Attorney General
has recently objected to voting changes proposed from
within the county. See App. 87a–92a. Instead, in 2010, 
the county sued the Attorney General in Federal District
Court in Washington, D. C., seeking a declaratory judg-
ment that sections 4(b) and 5 of the Voting Rights Act are
facially unconstitutional, as well as a permanent injunc-
tion against their enforcement.  The District Court ruled 
against the county and upheld the Act.  811 F. Supp. 2d 
424, 508 (2011). The court found that the evidence before 
Congress in 2006 was sufficient to justify reauthorizing §5
and continuing the §4(b) coverage formula.


The Court of Appeals for the D. C. Circuit affirmed.  In 
assessing §5, the D. C. Circuit considered six primary 
categories of evidence: Attorney General objections to
voting changes, Attorney General requests for more in-
formation regarding voting changes, successful §2 suits in
covered jurisdictions, the dispatching of federal observers 
to monitor elections in covered jurisdictions, §5 preclear-
ance suits involving covered jurisdictions, and the deter-
rent effect of §5.  See 679 F. 3d 848, 862–863 (2012).  After 
extensive analysis of the record, the court accepted Con-
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gress’s conclusion that §2 litigation remained inadequate
in the covered jurisdictions to protect the rights of minori-
ty voters, and that §5 was therefore still necessary.  Id., 
at 873. 


Turning to §4, the D. C. Circuit noted that the evidence 
for singling out the covered jurisdictions was “less robust”
and that the issue presented “a close question.”  Id., at 
879. But the court looked to data comparing the number
of successful §2 suits in the different parts of the country.
Coupling that evidence with the deterrent effect of §5, the 
court concluded that the statute continued “to single out 
the jurisdictions in which discrimination is concentrated,”
and thus held that the coverage formula passed constitu-
tional muster. Id., at 883. 


Judge Williams dissented. He found “no positive cor-
relation between inclusion in §4(b)’s coverage formula and 
low black registration or turnout.”  Id., at 891. Rather, 
to the extent there was any correlation, it actually went
the other way: “condemnation under §4(b) is a marker of 
higher black registration and turnout.”  Ibid. (emphasis
added). Judge Williams also found that “[c]overed juris-
dictions have far more black officeholders as a proportion
of the black population than do uncovered ones.”  Id., at 
892. As to the evidence of successful §2 suits, Judge Wil-
liams disaggregated the reported cases by State, and
concluded that “[t]he five worst uncovered jurisdictions . . . 
have worse records than eight of the covered jurisdic-
tions.” Id., at 897. He also noted that two covered juris-
dictions—Arizona and Alaska—had not had any successful 
reported §2 suit brought against them during the entire 24
years covered by the data. Ibid.  Judge Williams would 
have held the coverage formula of §4(b) “irrational” and 
unconstitutional. Id., at 885. 


We granted certiorari. 568 U. S. ___ (2012). 
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II



 In Northwest Austin, we stated that “the Act imposes
current burdens and must be justified by current needs.” 
557 U. S., at 203.  And we concluded that “a departure
from the fundamental principle of equal sovereignty re-
quires a showing that a statute’s disparate geographic 
coverage is sufficiently related to the problem that it 
targets.” Ibid. These basic principles guide our review of 
the question before us.1 


A 
The Constitution and laws of the United States are “the 


supreme Law of the Land.”  U. S. Const., Art. VI, cl. 2. 
State legislation may not contravene federal law.  The 
Federal Government does not, however, have a general 
right to review and veto state enactments before they go
into effect. A proposal to grant such authority to “nega-
tive” state laws was considered at the Constitutional 
Convention, but rejected in favor of allowing state laws to
take effect, subject to later challenge under the Supremacy
Clause. See 1 Records of the Federal Convention of 1787, 
pp. 21, 164–168 (M. Farrand ed. 1911); 2 id., at 27–29, 
390–392. 


Outside the strictures of the Supremacy Clause, States
retain broad autonomy in structuring their governments
and pursuing legislative objectives. Indeed, the Constitu-
tion provides that all powers not specifically granted to the 
Federal Government are reserved to the States or citizens. 
Amdt. 10. This “allocation of powers in our federal system
preserves the integrity, dignity, and residual sovereignty
of the States.” Bond v. United States, 564 U. S. ___, ___ 


—————— 
1 Both the Fourteenth and Fifteenth Amendments were at issue in 


Northwest Austin, see Juris. Statement i, and Brief for Federal Appel-
lee 29–30, in Northwest Austin Municipal Util. Dist. No. One v. Holder, 
O. T. 2008, No. 08–322, and accordingly Northwest Austin guides our
review under both Amendments in this case. 
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(2011) (slip op., at 9). But the federal balance “is not just
an end in itself: Rather, federalism secures to citizens the 
liberties that derive from the diffusion of sovereign power.” 
Ibid. (internal quotation marks omitted).


More specifically, “ ‘the Framers of the Constitution 
intended the States to keep for themselves, as provided in 
the Tenth Amendment, the power to regulate elections.’ ” 
Gregory v. Ashcroft, 501 U. S. 452, 461–462 (1991) (quot-
ing Sugarman v. Dougall, 413 U. S. 634, 647 (1973); some
internal quotation marks omitted).  Of course, the Federal 
Government retains significant control over federal elec-
tions. For instance, the Constitution authorizes Congress 
to establish the time and manner for electing Senators and 
Representatives. Art. I, §4, cl. 1; see also Arizona v. Inter 
Tribal Council of Ariz., Inc., ante, at 4–6. But States have 
“broad powers to determine the conditions under which
the right of suffrage may be exercised.” Carrington v. 
Rash, 380 U. S. 89, 91 (1965) (internal quotation marks
omitted); see also Arizona, ante, at 13–15.  And “[e]ach
State has the power to prescribe the qualifications of its
officers and the manner in which they shall be chosen.” 
Boyd v. Nebraska ex rel. Thayer, 143 U. S. 135, 161 (1892). 
Drawing lines for congressional districts is likewise “pri-
marily the duty and responsibility of the State.”  Perry v. 
Perez, 565 U. S. ___, ___ (2012) (per curiam) (slip op., at 3)
(internal quotation marks omitted).


Not only do States retain sovereignty under the Consti-
tution, there is also a “fundamental principle of equal
sovereignty” among the States.  Northwest Austin, supra, 
at 203 (citing United States v. Louisiana, 363 U. S. 1, 16 
(1960); Lessee of Pollard v. Hagan, 3 How. 212, 223 (1845); 
and Texas v. White, 7 Wall. 700, 725–726 (1869); emphasis
added). Over a hundred years ago, this Court explained 
that our Nation “was and is a union of States, equal in
power, dignity and authority.”  Coyle v. Smith, 221 U. S. 
559, 567 (1911).  Indeed, “the constitutional equality of the 
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States is essential to the harmonious operation of the
scheme upon which the Republic was organized.”  Id., at 
580. Coyle concerned the admission of new States, and 
Katzenbach rejected the notion that the principle operated 
as a bar on differential treatment outside that context. 
383 U. S., at 328–329.  At the same time, as we made clear 
in Northwest Austin, the fundamental principle of equal 
sovereignty remains highly pertinent in assessing subse-
quent disparate treatment of States.  557 U. S., at 203. 


The Voting Rights Act sharply departs from these basic
principles. It suspends “all changes to state election law—
however innocuous—until they have been precleared
by federal authorities in Washington, D. C.”  Id., at 202. 
States must beseech the Federal Government for permis-
sion to implement laws that they would otherwise have
the right to enact and execute on their own, subject of 
course to any injunction in a §2 action.  The Attorney
General has 60 days to object to a preclearance request,
longer if he requests more information. See 28 CFR 
§§51.9, 51.37.  If a State seeks preclearance from a three-
judge court, the process can take years.   


And despite the tradition of equal sovereignty, the Act 
applies to only nine States (and several additional coun-
ties). While one State waits months or years and expends 
funds to implement a validly enacted law, its neighbor
can typically put the same law into effect immediately, 
through the normal legislative process.  Even if a noncov-
ered jurisdiction is sued, there are important differences
between those proceedings and preclearance proceedings; 
the preclearance proceeding “not only switches the burden 
of proof to the supplicant jurisdiction, but also applies 
substantive standards quite different from those govern-
ing the rest of the nation.”  679 F. 3d, at 884 (Williams, J., 
dissenting) (case below).   


All this explains why, when we first upheld the Act in
1966, we described it as “stringent” and “potent.”  Katzen-
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bach, 383 U. S., at 308, 315, 337.  We recognized that it
“may have been an uncommon exercise of congressional 
power,” but concluded that “legislative measures not oth-
erwise appropriate” could be justified by “exceptional con-
ditions.” Id., at 334.  We have since noted that the Act 
“authorizes federal intrusion into sensitive areas of state 
and local policymaking,” Lopez, 525 U. S., at 282, and 
represents an “extraordinary departure from the tradi-
tional course of relations between the States and the 
Federal Government,” Presley v. Etowah County Comm’n, 
502 U. S. 491, 500–501 (1992).  As we reiterated in 
Northwest Austin, the Act constitutes “extraordinary
legislation otherwise unfamiliar to our federal system.” 
557 U. S., at 211. 


B 
In 1966, we found these departures from the basic fea-


tures of our system of government justified. The “blight of 
racial discrimination in voting” had “infected the electoral
process in parts of our country for nearly a century.” 
Katzenbach, 383 U. S., at 308. Several States had enacted 
a variety of requirements and tests “specifically designed
to prevent” African-Americans from voting. Id., at 310. 
Case-by-case litigation had proved inadequate to prevent 
such racial discrimination in voting, in part because 
States “merely switched to discriminatory devices not
covered by the federal decrees,” “enacted difficult new 
tests,” or simply “defied and evaded court orders.”  Id., at 
314. Shortly before enactment of the Voting Rights Act,
only 19.4 percent of African-Americans of voting age were 
registered to vote in Alabama, only 31.8 percent in Louisi-
ana, and only 6.4 percent in Mississippi. Id., at 313. 
Those figures were roughly 50 percentage points or more 
below the figures for whites. Ibid. 


In short, we concluded that “[u]nder the compulsion of
these unique circumstances, Congress responded in a 
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permissibly decisive manner.” Id., at 334, 335. We also 
noted then and have emphasized since that this extra-
ordinary legislation was intended to be temporary, set to
expire after five years. Id., at 333; Northwest Austin, 
supra, at 199. 


At the time, the coverage formula—the means of linking
the exercise of the unprecedented authority with the 
problem that warranted it—made sense. We found that 
“Congress chose to limit its attention to the geographic
areas where immediate action seemed necessary.”  Kat-
zenbach, 383 U. S., at 328. The areas where Congress
found “evidence of actual voting discrimination” shared
two characteristics: “the use of tests and devices for voter 
registration, and a voting rate in the 1964 presidential 
election at least 12 points below the national average.” 
Id., at 330. We explained that “[t]ests and devices are
relevant to voting discrimination because of their long 
history as a tool for perpetrating the evil; a low voting rate
is pertinent for the obvious reason that widespread disen-
franchisement must inevitably affect the number of actual
voters.” Ibid.  We therefore concluded that “the coverage
formula [was] rational in both practice and theory.”  Ibid. 
It accurately reflected those jurisdictions uniquely charac-
terized by voting discrimination “on a pervasive scale,” 
linking coverage to the devices used to effectuate discrimi-
nation and to the resulting disenfranchisement.  Id., at 
308. The formula ensured that the “stringent remedies
[were] aimed at areas where voting discrimination ha[d] 
been most flagrant.”  Id., at 315. 


C 
Nearly 50 years later, things have changed dramati-


cally. Shelby County contends that the preclearance re-
quirement, even without regard to its disparate coverage, 
is now unconstitutional. Its arguments have a good deal 
of force. In the covered jurisdictions, “[v]oter turnout and 
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registration rates now approach parity.  Blatantly discrim-
inatory evasions of federal decrees are rare.  And minority
candidates hold office at unprecedented levels.” Northwest 
Austin, 557 U. S., at 202.  The tests and devices that 
blocked access to the ballot have been forbidden nation-
wide for over 40 years. See §6, 84 Stat. 315; §102, 89 Stat. 
400. 


Those conclusions are not ours alone.  Congress said the
same when it reauthorized the Act in 2006, writing that
“[s]ignificant progress has been made in eliminating first 
generation barriers experienced by minority voters, in-
cluding increased numbers of registered minority voters,
minority voter turnout, and minority representation in 
Congress, State legislatures, and local elected offices.”
§2(b)(1), 120 Stat. 577.  The House Report elaborated that
“the number of African-Americans who are registered and
who turn out to cast ballots has increased significantly 
over the last 40 years, particularly since 1982,” and noted 
that “[i]n some circumstances, minorities register to vote
and cast ballots at levels that surpass those of white vot-
ers.” H. R. Rep. No. 109–478, p. 12 (2006).  That Report
also explained that there have been “significant increases 
in the number of African-Americans serving in elected 
offices”; more specifically, there has been approximately 
a 1,000 percent increase since 1965 in the number of
African-American elected officials in the six States origi-
nally covered by the Voting Rights Act.  Id., at 18. 


The following chart, compiled from the Senate and 
House Reports, compares voter registration numbers from
1965 to those from 2004 in the six originally covered 
States. These are the numbers that were before Congress
when it reauthorized the Act in 2006: 
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1965 2004 
White Black Gap White Black Gap 


Alabama 69.2 19.3 49.9 73.8 72.9 0.9 
Georgia 62.[6] 27.4 35.2 63.5 64.2 -0.7 
Louisiana 80.5 31.6 48.9 75.1 71.1 4.0 
Mississippi 69.9 6.7 63.2 72.3 76.1 -3.8 
South 
Carolina 


75.7 37.3 38.4 74.4 71.1 3.3 


Virginia 61.1 38.3 22.8 68.2 57.4 10.8 


See S. Rep. No. 109–295, p. 11 (2006); H. R. Rep. No. 109–
478, at 12.  The 2004 figures come from the Census Bu-
reau. Census Bureau data from the most recent election 
indicate that African-American voter turnout exceeded 
white voter turnout in five of the six States originally
covered by §5, with a gap in the sixth State of less than
one half of one percent.  See Dept. of Commerce, Census
Bureau, Reported Voting and Registration, by Sex, Race
and Hispanic Origin, for States (Table 4b).  The preclear-
ance statistics are also illuminating.  In the first decade 
after enactment of §5, the Attorney General objected to 
14.2 percent of proposed voting changes.  H. R Rep. No. 
109–478, at 22. In the last decade before reenactment, the 
Attorney General objected to a mere 0.16 percent.  S. Rep. 
No. 109–295, at 13. 


There is no doubt that these improvements are in large 
part because of the Voting Rights Act.  The Act has proved 
immensely successful at redressing racial discrimination 
and integrating the voting process.  See §2(b)(1), 120 Stat. 
577. During the “Freedom Summer” of 1964, in Philadel-
phia, Mississippi, three men were murdered while work-
ing in the area to register African-American voters.  See 
United States v. Price, 383 U. S. 787, 790 (1966).  On 
“Bloody Sunday” in 1965, in Selma, Alabama, police beat 
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and used tear gas against hundreds marching in sup- 
port of African-American enfranchisement. See Northwest 
Austin, supra, at 220, n. 3 (THOMAS, J., concurring in
judgment in part and dissenting in part).  Today both of
those towns are governed by African-American mayors. 
Problems remain in these States and others, but there is 
no denying that, due to the Voting Rights Act, our Nation
has made great strides.


Yet the Act has not eased the restrictions in §5 or nar-
rowed the scope of the coverage formula in §4(b) along the 
way. Those extraordinary and unprecedented features
were reauthorized—as if nothing had changed.  In fact, 
the Act’s unusual remedies have grown even stronger. 
When Congress reauthorized the Act in 2006, it did so for 
another 25 years on top of the previous 40—a far cry from
the initial five-year period.  See 42 U. S. C. §1973b(a)(8). 
Congress also expanded the prohibitions in §5.  We had 
previously interpreted §5 to prohibit only those redistrict-
ing plans that would have the purpose or effect of worsen-
ing the position of minority groups.  See Bossier II, 528 
U. S., at 324, 335–336.  In 2006, Congress amended §5 
to prohibit laws that could have favored such groups but 
did not do so because of a discriminatory purpose, see 42
U. S. C. §1973c(c), even though we had stated that such
broadening of §5 coverage would “exacerbate the substan-
tial federalism costs that the preclearance procedure
already exacts, perhaps to the extent of raising concerns
about §5’s constitutionality,” Bossier II, supra, at 336 
(citation and internal quotation marks omitted).  In addi-
tion, Congress expanded §5 to prohibit any voting law 
“that has the purpose of or will have the effect of diminish-
ing the ability of any citizens of the United States,” on 
account of race, color, or language minority status, “to
elect their preferred candidates of choice.”  §1973c(b). In 
light of those two amendments, the bar that covered juris-
dictions must clear has been raised even as the conditions 
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justifying that requirement have dramatically improved.
We have also previously highlighted the concern that


“the preclearance requirements in one State [might] 
be unconstitutional in another.” Northwest Austin, 557 
U. S., at 203; see Georgia v. Ashcroft, 539 U. S., at 491 
(KENNEDY, J., concurring) (“considerations of race that
would doom a redistricting plan under the Fourteenth
Amendment or §2 [of the Voting Rights Act] seem to be
what save it under §5”).  Nothing has happened since to
alleviate this troubling concern about the current applica-
tion of §5.


Respondents do not deny that there have been im-
provements on the ground, but argue that much of this
can be attributed to the deterrent effect of §5, which dis-
suades covered jurisdictions from engaging in discrimina-
tion that they would resume should §5 be struck down.
Under this theory, however, §5 would be effectively im-
mune from scrutiny; no matter how “clean” the record
of covered jurisdictions, the argument could always be
made that it was deterrence that accounted for the good
behavior. 


The provisions of §5 apply only to those jurisdictions 
singled out by §4.  We now consider whether that coverage 
formula is constitutional in light of current conditions. 


III
 
A 



When upholding the constitutionality of the coverage
formula in 1966, we concluded that it was “rational in both 
practice and theory.”  Katzenbach, 383 U. S., at 330. The 
formula looked to cause (discriminatory tests) and ef- 
fect (low voter registration and turnout), and tailored the 
remedy (preclearance) to those jurisdictions exhibiting
both. 


By 2009, however, we concluded that the “coverage
formula raise[d] serious constitutional questions.” North-
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west Austin, 557 U. S., at 204.  As we explained, a stat-
ute’s “current burdens” must be justified by “current
needs,” and any “disparate geographic coverage” must be
“sufficiently related to the problem that it targets.”  Id., at 
203. The coverage formula met that test in 1965, but no
longer does so.


Coverage today is based on decades-old data and eradi-
cated practices.  The formula captures States by reference
to literacy tests and low voter registration and turnout in
the 1960s and early 1970s.  But such tests have been 
banned nationwide for over 40 years.  §6, 84 Stat. 315; 
§102, 89 Stat. 400.  And voter registration and turnout 
numbers in the covered States have risen dramatically in 
the years since. H. R. Rep. No. 109–478, at 12.  Racial 
disparity in those numbers was compelling evidence justi-
fying the preclearance remedy and the coverage formula.
See, e.g., Katzenbach, supra, at 313, 329–330.  There is no 
longer such a disparity.


In 1965, the States could be divided into two groups:
those with a recent history of voting tests and low voter
registration and turnout, and those without those charac-
teristics. Congress based its coverage formula on that
distinction. Today the Nation is no longer divided along 
those lines, yet the Voting Rights Act continues to treat it
as if it were. 


B 
The Government’s defense of the formula is limited. 


First, the Government contends that the formula is “re-
verse-engineered”: Congress identified the jurisdictions to
be covered and then came up with criteria to describe 
them. Brief for Federal Respondent 48–49. Under that 
reasoning, there need not be any logical relationship be-
tween the criteria in the formula and the reason for 
coverage; all that is necessary is that the formula happen 
to capture the jurisdictions Congress wanted to single out. 
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The Government suggests that Katzenbach sanctioned 
such an approach, but the analysis in Katzenbach was 
quite different. Katzenbach reasoned that the coverage
formula was rational because the “formula . . . was rele-
vant to the problem”: “Tests and devices are relevant to
voting discrimination because of their long history as a
tool for perpetrating the evil; a low voting rate is pertinent
for the obvious reason that widespread disenfranchise-
ment must inevitably affect the number of actual voters.”
383 U. S., at 329, 330. 


Here, by contrast, the Government’s reverse-
engineering argument does not even attempt to demon-
strate the continued relevance of the formula to the problem 
it targets. And in the context of a decision as significant
as this one—subjecting a disfavored subset of States
to “extraordinary legislation otherwise unfamiliar to our 
federal system,” Northwest Austin, supra, at 211—that 
failure to establish even relevance is fatal. 


The Government falls back to the argument that be-
cause the formula was relevant in 1965, its continued use 
is permissible so long as any discrimination remains in the
States Congress identified back then—regardless of how 
that discrimination compares to discrimination in States
unburdened by coverage. Brief for Federal Respondent 
49–50. This argument does not look to “current political 
conditions,” Northwest Austin, supra, at 203, but instead 
relies on a comparison between the States in 1965.  That 
comparison reflected the different histories of the North 
and South. It was in the South that slavery was upheld by
law until uprooted by the Civil War, that the reign of Jim 
Crow denied African-Americans the most basic freedoms, 
and that state and local governments worked tirelessly to 
disenfranchise citizens on the basis of race.  The Court 
invoked that history—rightly so—in sustaining the dis-
parate coverage of the Voting Rights Act in 1966.  See 
Katzenbach, supra, at 308 (“The constitutional propriety of 
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the Voting Rights Act of 1965 must be judged with refer-
ence to the historical experience which it reflects.”).


But history did not end in 1965.  By the time the Act 
was reauthorized in 2006, there had been 40 more years of 
it. In assessing the “current need[ ]” for a preclearance 
system that treats States differently from one another
today, that history cannot be ignored.  During that time, 
largely because of the Voting Rights Act, voting tests were
abolished, disparities in voter registration and turnout
due to race were erased, and African-Americans attained 
political office in record numbers.  And yet the coverage
formula that Congress reauthorized in 2006 ignores these 
developments, keeping the focus on decades-old data rel-
evant to decades-old problems, rather than current data
reflecting current needs. 


The Fifteenth Amendment commands that the right to
vote shall not be denied or abridged on account of race or
color, and it gives Congress the power to enforce that
command. The Amendment is not designed to punish for 
the past; its purpose is to ensure a better future.  See Rice 
v. Cayetano, 528 U. S. 495, 512 (2000) (“Consistent with 
the design of the Constitution, the [Fifteenth] Amendment 
is cast in fundamental terms, terms transcending the
particular controversy which was the immediate impetus
for its enactment.”).  To serve that purpose, Congress—if it
is to divide the States—must identify those jurisdictions to 
be singled out on a basis that makes sense in light of 
current conditions.  It cannot rely simply on the past.  We 
made that clear in Northwest Austin, and we make it clear 
again today. 


C 
In defending the coverage formula, the Government, the 


intervenors, and the dissent also rely heavily on data from
the record that they claim justify disparate coverage. 
Congress compiled thousands of pages of evidence before 
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reauthorizing the Voting Rights Act.  The court below and 
the parties have debated what that record shows—they
have gone back and forth about whether to compare cov-
ered to noncovered jurisdictions as blocks, how to dis-
aggregate the data State by State, how to weigh §2 cases 
as evidence of ongoing discrimination, and whether to 
consider evidence not before Congress, among other is-
sues. Compare, e.g., 679 F. 3d, at 873–883 (case below), 
with id., at 889–902 (Williams, J., dissenting).  Regardless
of how to look at the record, however, no one can fairly say
that it shows anything approaching the “pervasive,” “fla-
grant,” “widespread,” and “rampant” discrimination that
faced Congress in 1965, and that clearly distinguished the
covered jurisdictions from the rest of the Nation at that
time. Katzenbach, supra, at 308, 315, 331; Northwest 
Austin, 557 U. S., at 201. 


But a more fundamental problem remains: Congress did
not use the record it compiled to shape a coverage formula
grounded in current conditions. It instead reenacted a 
formula based on 40-year-old facts having no logical rela-
tion to the present day.  The dissent relies on “second-
generation barriers,” which are not impediments to the 
casting of ballots, but rather electoral arrangements that
affect the weight of minority votes.  That does not cure the 
problem. Viewing the preclearance requirements as tar-
geting such efforts simply highlights the irrationality of 
continued reliance on the §4 coverage formula, which is 
based on voting tests and access to the ballot, not vote
dilution. We cannot pretend that we are reviewing an
updated statute, or try our hand at updating the statute
ourselves, based on the new record compiled by Congress.
Contrary to the dissent’s contention, see post, at 23, we are 
not ignoring the record; we are simply recognizing that it
played no role in shaping the statutory formula before us 
today.


The dissent also turns to the record to argue that, in 
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light of voting discrimination in Shelby County, the county 
cannot complain about the provisions that subject it to
preclearance. Post, at 23–30.  But that is like saying that
a driver pulled over pursuant to a policy of stopping all 
redheads cannot complain about that policy, if it turns out 
his license has expired.  Shelby County’s claim is that the 
coverage formula here is unconstitutional in all its appli-
cations, because of how it selects the jurisdictions sub-
jected to preclearance.  The county was selected based on
that formula, and may challenge it in court. 


D 
The dissent proceeds from a flawed premise.  It quotes


the famous sentence from McCulloch v. Maryland, 4 
Wheat. 316, 421 (1819), with the following emphasis: “Let 
the end be legitimate, let it be within the scope of the 
constitution, and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited,
but consist with the letter and spirit of the constitution,
are constitutional.” Post, at 9 (emphasis in dissent).  But 
this case is about a part of the sentence that the dissent
does not emphasize—the part that asks whether a legisla-
tive means is “consist[ent] with the letter and spirit of the
constitution.” The dissent states that “[i]t cannot tenably 
be maintained” that this is an issue with regard to the
Voting Rights Act, post, at 9, but four years ago, in an
opinion joined by two of today’s dissenters, the Court 
expressly stated that “[t]he Act’s preclearance require-
ment and its coverage formula raise serious constitutional
questions.” Northwest Austin, supra, at 204. The dissent 
does not explain how those “serious constitutional ques-
tions” became untenable in four short years.     


The dissent treats the Act as if it were just like any 
other piece of legislation, but this Court has made clear
from the beginning that the Voting Rights Act is far from
ordinary. At the risk of repetition, Katzenbach indicated 
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that the Act was “uncommon” and “not otherwise appro-
priate,” but was justified by “exceptional” and “unique” 
conditions. 383 U. S., at 334, 335.  Multiple decisions
since have reaffirmed the Act’s “extraordinary” nature. 
See, e.g., Northwest Austin, supra, at 211.  Yet the dissent 
goes so far as to suggest instead that the preclearance
requirement and disparate treatment of the States should 
be upheld into the future “unless there [is] no or almost no
evidence of unconstitutional action by States.” Post, at 33. 


In other ways as well, the dissent analyzes the ques-
tion presented as if our decision in Northwest Austin never 
happened. For example, the dissent refuses to con- 
sider the principle of equal sovereignty, despite Northwest 
Austin’s emphasis on its significance.  Northwest Austin 
also emphasized the “dramatic” progress since 1965, 557 
U. S., at 201, but the dissent describes current levels of 
discrimination as “flagrant,” “widespread,” and “perva-
sive,” post, at 7, 17 (internal quotation marks omitted).
Despite the fact that Northwest Austin requires an Act’s 
“disparate geographic coverage” to be “sufficiently related”
to its targeted problems, 557 U. S., at 203, the dissent 
maintains that an Act’s limited coverage actually eases
Congress’s burdens, and suggests that a fortuitous rela-
tionship should suffice.  Although Northwest Austin stated 
definitively that “current burdens” must be justified by
“current needs,” ibid., the dissent argues that the coverage 
formula can be justified by history, and that the required 
showing can be weaker on reenactment than when the law 
was first passed.    


There is no valid reason to insulate the coverage for-
mula from review merely because it was previously enacted 
40 years ago. If Congress had started from scratch in
2006, it plainly could not have enacted the present cover-
age formula. It would have been irrational for Congress to
distinguish between States in such a fundamental way 
based on 40-year-old data, when today’s statistics tell an 
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entirely different story.  And it would have been irrational 
to base coverage on the use of voting tests 40 years ago, 
when such tests have been illegal since that time.  But 
that is exactly what Congress has done. 


* * * 
Striking down an Act of Congress “is the gravest and


most delicate duty that this Court is called on to perform.” 
Blodgett v. Holden, 275 U. S. 142, 148 (1927) (Holmes, J., 
concurring).  We do not do so lightly.  That is why, in 2009, 
we took care to avoid ruling on the constitutionality of 
the Voting Rights Act when asked to do so, and instead 
resolved the case then before us on statutory grounds.  But 
in issuing that decision, we expressed our broader con-
cerns about the constitutionality of the Act.  Congress 
could have updated the coverage formula at that time, but 
did not do so.  Its failure to act leaves us today with no
choice but to declare §4(b) unconstitutional. The formula 
in that section can no longer be used as a basis for subject-
ing jurisdictions to preclearance. 


Our decision in no way affects the permanent, nation-
wide ban on racial discrimination in voting found in §2. 
We issue no holding on §5 itself, only on the coverage 
formula. Congress may draft another formula based on 
current conditions.  Such a formula is an initial prerequi-
site to a determination that exceptional conditions still
exist justifying such an “extraordinary departure from the 
traditional course of relations between the States and the 
Federal Government.” Presley, 502 U. S., at 500–501.  Our 
country has changed, and while any racial discrimination 
in voting is too much, Congress must ensure that the 
legislation it passes to remedy that problem speaks to
current conditions.  


The judgment of the Court of Appeals is reversed. 


It is so ordered. 
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 SUPREME COURT OF THE UNITED 

STATES 



No. 12–96 


SHELBY COUNTY, ALABAMA, PETITIONER v. ERIC 
H. HOLDER, JR., ATTORNEY GENERAL, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 


[June 25, 2013] 



JUSTICE THOMAS, concurring. 
I join the Court’s opinion in full but write separately to 


explain that I would find §5 of the Voting Rights Act un-
constitutional as well.  The Court’s opinion sets forth the 
reasons. 


“The Voting Rights Act of 1965 employed extraordinary
measures to address an extraordinary problem.”  Ante, at 
1. In the face of “unremitting and ingenious defiance” of
citizens’ constitutionally protected right to vote, §5 was 
necessary to give effect to the Fifteenth Amendment in
particular regions of the country.  South Carolina v. Katzen-
bach, 383 U. S. 301, 309 (1966).  Though §5’s preclear-
ance requirement represented a “shar[p] depart[ure]” from
“basic principles” of federalism and the equal sovereignty
of the States, ante, at 9, 11, the Court upheld the measure
against early constitutional challenges because it was
necessary at the time to address “voting discrimination
where it persist[ed] on a pervasive scale.” Katzenbach, 
supra, at 308. 


Today, our Nation has changed. “[T]he conditions that
originally justified [§5] no longer characterize voting in the 
covered jurisdictions.”  Ante, at 2. As the Court explains:
“ ‘[V]oter turnout and registration rates now approach 
parity. Blatantly discriminatory evasions of federal de-
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crees are rare.  And minority candidates hold office at un-
precedented levels.’ ” Ante, at 13–14 (quoting Northwest 
Austin Municipal Util. Dist. No. One v. Holder, 557 U. S. 
193, 202 (2009)).


In spite of these improvements, however, Congress 
increased the already significant burdens of §5.  Following
its reenactment in 2006, the Voting Rights Act was
amended to “prohibit more conduct than before.”  Ante, 
at 5. “Section 5 now forbids voting changes with ‘any dis-
criminatory purpose’ as well as voting changes that dimin-
ish the ability of citizens, on account of race, color, or
language minority status, ‘to elect their preferred candi-
dates of choice.’ ” Ante, at 6. While the pre-2006 version of
the Act went well beyond protection guaranteed under the 
Constitution, see Reno v. Bossier Parish School Bd., 520 
U. S. 471, 480–482 (1997), it now goes even further.


It is, thus, quite fitting that the Court repeatedly points
out that this legislation is “extraordinary” and “unprece-
dented” and recognizes the significant constitutional
problems created by Congress’ decision to raise “the bar
that covered jurisdictions must clear,” even as “the condi-
tions justifying that requirement have dramatically im-
proved.” Ante, at 16–17.  However one aggregates the
data compiled by Congress, it cannot justify the consider-
able burdens created by §5.  As the Court aptly notes:
“[N]o one can fairly say that [the record] shows anything
approaching the ‘pervasive,’ ‘flagrant,’ ‘widespread,’ and 
‘rampant’ discrimination that faced Congress in 1965, and 
that clearly distinguished the covered jurisdictions from
the rest of the Nation at that time.” Ante, at 21.  Indeed, 
circumstances in the covered jurisdictions can no longer be
characterized as “exceptional” or “unique.”   “The extensive 
pattern of discrimination that led the Court to previously
uphold §5 as enforcing the Fifteenth Amendment no longer
exists.” Northwest Austin, supra, at 226 (THOMAS, J., 
concurring in judgment in part and dissenting in part). 
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Section 5 is, thus, unconstitutional. 
While the Court claims to “issue no holding on §5 itself,” 


ante, at 24, its own opinion compellingly demonstrates 
that Congress has failed to justify “ ‘current burdens’ ” with 
a record demonstrating “ ‘current needs.’ ”  See ante, at 9 
(quoting Northwest Austin, supra, at 203). By leaving the
inevitable conclusion unstated, the Court needlessly pro-
longs the demise of that provision.  For the reasons stated 
in the Court’s opinion, I would find §5 unconstitutional. 
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SUPREME COURT OF THE UNITED STATES 


No. 12–96 


SHELBY COUNTY, ALABAMA, PETITIONER v. ERIC 
H. HOLDER, JR., ATTORNEY GENERAL, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 


[June 25, 2013] 



JUSTICE GINSBURG, with whom JUSTICE BREYER, 
JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 


In the Court’s view, the very success of §5 of the Voting 
Rights Act demands its dormancy.  Congress was of
another mind. Recognizing that large progress has been
made, Congress determined, based on a voluminous rec
ord, that the scourge of discrimination was not yet extir
pated. The question this case presents is who decides
whether, as currently operative, §5 remains justifiable,1 


this Court, or a Congress charged with the obligation to 
enforce the post-Civil War Amendments “by appropriate 
legislation.”  With overwhelming support in both Houses, 
Congress concluded that, for two prime reasons, §5 should 
continue in force, unabated.  First, continuance would 
facilitate completion of the impressive gains thus far 
made; and second, continuance would guard against back
sliding. Those assessments were well within Congress’ 
province to make and should elicit this Court’s unstinting 
approbation. 


I 
“[V]oting discrimination still exists; no one doubts that.” 


—————— 
1 The Court purports to declare unconstitutional only the coverage


formula set out in §4(b).  See ante, at 24. But without that formula, §5 
is immobilized. 
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Ante, at 2. But the Court today terminates the remedy
that proved to be best suited to block that discrimination.
The Voting Rights Act of 1965 (VRA) has worked to com
bat voting discrimination where other remedies had been
tried and failed. Particularly effective is the VRA’s re
quirement of federal preclearance for all changes to voting 
laws in the regions of the country with the most aggravated 
records of rank discrimination against minority voting
rights.


A century after the Fourteenth and Fifteenth Amend
ments guaranteed citizens the right to vote free of dis
crimination on the basis of race, the “blight of racial 
discrimination in voting” continued to “infec[t] the 
electoral process in parts of our country.”  South Carolina v. 
Katzenbach, 383 U. S. 301, 308 (1966).  Early attempts to
cope with this vile infection resembled battling the Hydra.
Whenever one form of voting discrimination was identified
and prohibited, others sprang up in its place. This Court 
repeatedly encountered the remarkable “variety and 
persistence” of laws disenfranchising minority citizens. 
Id., at 311.  To take just one example, the Court, in 1927, 
held unconstitutional a Texas law barring black voters 
from participating in primary elections, Nixon v. Herndon, 
273 U. S. 536, 541; in 1944, the Court struck down a 
“reenacted” and slightly altered version of the same law, 
Smith v. Allwright, 321 U. S. 649, 658; and in 1953, the 
Court once again confronted an attempt by Texas to “cir
cumven[t]” the Fifteenth Amendment by adopting yet 
another variant of the all-white primary, Terry v. Adams, 
345 U. S. 461, 469. 


During this era, the Court recognized that discrimina
tion against minority voters was a quintessentially politi
cal problem requiring a political solution.  As Justice 
Holmes explained: If “the great mass of the white popula
tion intends to keep the blacks from voting,” “relief from 
[that] great political wrong, if done, as alleged, by the 
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people of a State and the State itself, must be given by 
them or by the legislative and political department of 
the government of the United States.”  Giles v. Harris, 189 
U. S. 475, 488 (1903).


Congress learned from experience that laws targeting
particular electoral practices or enabling case-by-case
litigation were inadequate to the task.  In the Civil Rights
Acts of 1957, 1960, and 1964, Congress authorized and 
then expanded the power of “the Attorney General to seek 
injunctions against public and private interference with
the right to vote on racial grounds.”  Katzenbach, 383 
U. S., at 313. But circumstances reduced the ameliorative 
potential of these legislative Acts: 


“Voting suits are unusually onerous to prepare, some
times requiring as many as 6,000 man-hours spent 
combing through registration records in preparation
for trial. Litigation has been exceedingly slow, in part
because of the ample opportunities for delay afforded 
voting officials and others involved in the proceed
ings. Even when favorable decisions have finally been
obtained, some of the States affected have merely 
switched to discriminatory devices not covered by the
federal decrees or have enacted difficult new tests de
signed to prolong the existing disparity between white 
and Negro registration.  Alternatively, certain local of
ficials have defied and evaded court orders or have 
simply closed their registration offices to freeze the 
voting rolls.” Id., at 314 (footnote omitted). 


Patently, a new approach was needed. 
Answering that need, the Voting Rights Act became one 


of the most consequential, efficacious, and amply justified 
exercises of federal legislative power in our Nation’s his
tory.  Requiring federal preclearance of changes in voting
laws in the covered jurisdictions—those States and locali
ties where opposition to the Constitution’s commands were 
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most virulent—the VRA provided a fit solution for minor
ity voters as well as for States.  Under the preclearance
regime established by §5 of the VRA, covered jurisdictions 
must submit proposed changes in voting laws or proce
dures to the Department of Justice (DOJ), which has 60
days to respond to the changes. 79 Stat. 439, codified at 
42 U. S. C. §1973c(a).  A change will be approved unless
DOJ finds it has “the purpose [or] . . . the effect of denying
or abridging the right to vote on account of race or color.” 
Ibid.  In the alternative, the covered jurisdiction may seek 
approval by a three-judge District Court in the District of
Columbia. 


After a century’s failure to fulfill the promise of the 
Fourteenth and Fifteenth Amendments, passage of the
VRA finally led to signal improvement on this front. “The 
Justice Department estimated that in the five years after
[the VRA’s] passage, almost as many blacks registered [to 
vote] in Alabama, Mississippi, Georgia, Louisiana, North 
Carolina, and South Carolina as in the entire century 
before 1965.”  Davidson, The Voting Rights Act: A Brief 
History, in Controversies in Minority Voting 7, 21 (B.
Grofman & C. Davidson eds. 1992).  And in assessing the
overall effects of the VRA in 2006, Congress found that
“[s]ignificant progress has been made in eliminating first 
generation barriers experienced by minority voters, in
cluding increased numbers of registered minority voters,
minority voter turnout, and minority representation in 
Congress, State legislatures, and local elected offices.  This 
progress is the direct result of the Voting Rights Act of
1965.” Fannie Lou Hamer, Rosa Parks, and Coretta Scott 
King Voting Rights Act Reauthorization and Amendments 
Act of 2006 (hereinafter 2006 Reauthorization), §2(b)(1), 
120 Stat. 577.  On that matter of cause and effects there 
can be no genuine doubt. 


Although the VRA wrought dramatic changes in the 
realization of minority voting rights, the Act, to date, 
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surely has not eliminated all vestiges of discrimination 
against the exercise of the franchise by minority citizens. 
Jurisdictions covered by the preclearance requirement 
continued to submit, in large numbers, proposed changes
to voting laws that the Attorney General declined to ap
prove, auguring that barriers to minority voting would 
quickly resurface were the preclearance remedy elimi
nated. City of Rome v. United States, 446 U. S. 156, 181 
(1980). Congress also found that as “registration and 
voting of minority citizens increas[ed], other measures
may be resorted to which would dilute increasing minority
voting strength.”  Ibid. (quoting H. R. Rep. No. 94–196, 
p. 10 (1975)). See also Shaw v. Reno, 509 U. S. 630, 
640 (1993) (“[I]t soon became apparent that guaranteeing
equal access to the polls would not suffice to root out other
racially discriminatory voting practices” such as voting 
dilution). Efforts to reduce the impact of minority votes,
in contrast to direct attempts to block access to the bal
lot, are aptly described as “second-generation barriers” to
minority voting.


Second-generation barriers come in various forms.  One 
of the blockages is racial gerrymandering, the redrawing
of legislative districts in an “effort to segregate the races
for purposes of voting.” Id., at 642.  Another is adoption of 
a system of at-large voting in lieu of district-by-district
voting in a city with a sizable black minority.  By switch
ing to at-large voting, the overall majority could control 
the election of each city council member, effectively elimi
nating the potency of the minority’s votes. Grofman & 
Davidson, The Effect of Municipal Election Structure on
Black Representation in Eight Southern States, in 
Quiet Revolution in the South 301, 319 (C. Davidson
& B. Grofman eds. 1994) (hereinafter Quiet Revolution). 
A similar effect could be achieved if the city engaged 
in discriminatory annexation by incorporating majority
white areas into city limits, thereby decreasing the effect 







  
  


 
 


 
 
 
 
 


 


    
 


 


 
 


 


 


 
 


6 SHELBY COUNTY v. HOLDER 


GINSBURG, J., dissenting 


of VRA-occasioned increases in black voting.  Whatever 
the device employed, this Court has long recognized that
vote dilution, when adopted with a discriminatory pur
pose, cuts down the right to vote as certainly as denial of 
access to the ballot. Shaw, 509 U. S., at 640–641; Allen v. 
State Bd. of Elections, 393 U. S. 544, 569 (1969); Reynolds 
v. Sims, 377 U. S. 533, 555 (1964).  See also H. R. Rep. No.
109–478, p. 6 (2006) (although “[d]iscrimination today is
more subtle than the visible methods used in 1965,” “the 
effect and results are the same, namely a diminishing of 
the minority community’s ability to fully participate in the 
electoral process and to elect their preferred candidates”). 


In response to evidence of these substituted barriers,
Congress reauthorized the VRA for five years in 1970, for
seven years in 1975, and for 25 years in 1982. Ante, at 4–5. 
Each time, this Court upheld the reauthorization as a
valid exercise of congressional power.  Ante, at 5.  As the 
1982 reauthorization approached its 2007 expiration date, 
Congress again considered whether the VRA’s preclear
ance mechanism remained an appropriate response to the
problem of voting discrimination in covered jurisdictions. 


Congress did not take this task lightly.  Quite the oppo
site. The 109th Congress that took responsibility for the
renewal started early and conscientiously. In October 
2005, the House began extensive hearings, which contin
ued into November and resumed in March 2006. S. Rep. 
No. 109–295, p. 2 (2006).  In April 2006, the Senate fol
lowed suit, with hearings of its own. Ibid. In May 2006,
the bills that became the VRA’s reauthorization were 
introduced in both Houses.  Ibid. The House held further 
hearings of considerable length, as did the Senate, which 
continued to hold hearings into June and July. H. R. Rep. 
109–478, at 5; S. Rep. 109–295, at 3–4.  In mid-July, the 
House considered and rejected four amendments, then
passed the reauthorization by a vote of 390 yeas to 33 
nays. 152 Cong. Rec. H5207 (July 13, 2006); Persily, The 
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Promise and Pitfalls of the New Voting Rights Act, 117
Yale L. J. 174, 182–183 (2007) (hereinafter Persily).  The 
bill was read and debated in the Senate, where it passed 
by a vote of 98 to 0. 152 Cong. Rec. S8012 (July 20, 2006).
President Bush signed it a week later, on July 27, 2006, 
recognizing the need for “further work . . . in the fight 
against injustice,” and calling the reauthorization “an
example of our continued commitment to a united America 
where every person is valued and treated with dignity and 
respect.” 152 Cong. Rec. S8781 (Aug. 3, 2006). 


In the long course of the legislative process, Congress
“amassed a sizable record.”  Northwest Austin Municipal 
Util. Dist. No. One v. Holder, 557 U. S. 193, 205 (2009).
See also 679 F. 3d 848, 865–873 (CADC 2012) (describing 
the “extensive record” supporting Congress’ determina
tion that “serious and widespread intentional discrimination 
persisted in covered jurisdictions”).  The House and Senate 
Judiciary Committees held 21 hearings, heard from scores
of witnesses, received a number of investigative reports
and other written documentation of continuing discrimina
tion in covered jurisdictions.  In all, the legislative record
Congress compiled filled more than 15,000 pages.
H. R. Rep. 109–478, at 5, 11–12; S. Rep. 109–295, at 2–4,
15. The compilation presents countless “examples of fla
grant racial discrimination” since the last reauthoriza
tion; Congress also brought to light systematic evidence 
that “intentional racial discrimination in voting remains 
so serious and widespread in covered jurisdictions that 
section 5 preclearance is still needed.”  679 F. 3d, at 866. 


After considering the full legislative record, Congress
made the following findings: The VRA has directly caused
significant progress in eliminating first-generation barri
ers to ballot access, leading to a marked increase in minor
ity voter registration and turnout and the number of 
minority elected officials. 2006 Reauthorization §2(b)(1).
But despite this progress, “second generation barriers 
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constructed to prevent minority voters from fully partici
pating in the electoral process” continued to exist, as well 
as racially polarized voting in the covered jurisdictions, 
which increased the political vulnerability of racial and
language minorities in those jurisdictions.  §§2(b)(2)–(3),
120 Stat. 577.  Extensive “[e]vidence of continued discrim
ination,” Congress concluded, “clearly show[ed] the con
tinued need for Federal oversight” in covered jurisdictions.
§§2(b)(4)–(5), id., at 577–578.  The overall record demon
strated to the federal lawmakers that, “without the con
tinuation of the Voting Rights Act of 1965 protections,
racial and language minority citizens will be deprived of 
the opportunity to exercise their right to vote, or will have
their votes diluted, undermining the significant gains
made by minorities in the last 40 years.”  §2(b)(9), id., at 
578. 


Based on these findings, Congress reauthorized pre
clearance for another 25 years, while also undertaking to 
reconsider the extension after 15 years to ensure that the 
provision was still necessary and effective.  42 U. S. C. 
§1973b(a)(7), (8) (2006 ed., Supp. V).  The question before
the Court is whether Congress had the authority under
the Constitution to act as it did. 


II 
In answering this question, the Court does not write on


a clean slate. It is well established that Congress’ judg
ment regarding exercise of its power to enforce the Four
teenth and Fifteenth Amendments warrants substantial 
deference. The VRA addresses the combination of race 
discrimination and the right to vote, which is “preserva
tive of all rights.” Yick Wo v. Hopkins, 118 U. S. 356, 370 
(1886). When confronting the most constitutionally invid
ious form of discrimination, and the most fundamental 
right in our democratic system, Congress’ power to act is 
at its height. 
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The basis for this deference is firmly rooted in both 
constitutional text and precedent.  The Fifteenth Amend
ment, which targets precisely and only racial discrimina
tion in voting rights, states that, in this domain, “Congress 
shall have power to enforce this article by appropriate 
legislation.”2  In choosing this language, the Amendment’s
framers invoked Chief Justice Marshall’s formulation of 
the scope of Congress’ powers under the Necessary and
Proper Clause: 


“Let the end be legitimate, let it be within the scope of
the constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the 
constitution, are constitutional.” McCulloch v. Mary-
land, 4 Wheat. 316, 421 (1819) (emphasis added).   


It cannot tenably be maintained that the VRA, an Act of
Congress adopted to shield the right to vote from racial
discrimination, is inconsistent with the letter or spirit of
the Fifteenth Amendment, or any provision of the Consti
tution read in light of the Civil War Amendments.  No
where in today’s opinion, or in Northwest Austin,3 is there 
—————— 


2 The Constitution uses the words “right to vote” in five separate
places: the Fourteenth, Fifteenth, Nineteenth, Twenty-Fourth, and
Twenty-Sixth Amendments.  Each of these Amendments contains the 
same broad empowerment of Congress to enact “appropriate legisla
tion” to enforce the protected right.  The implication is unmistakable:
Under our constitutional structure, Congress holds the lead rein in 
making the right to vote equally real for all U. S. citizens.  These 
Amendments are in line with the special role assigned to Congress in
protecting the integrity of the democratic process in federal elections. 
U. S. Const., Art. I, §4 (“[T]he Congress may at any time by Law make
or alter” regulations concerning the “Times, Places and Manner of
holding Elections for Senators and Representatives.”); Arizona v. Inter 
Tribal Council of Ariz., Inc., ante, at 5–6. 


3 Acknowledging the existence of “serious constitutional questions,” 
see ante, at 22 (internal quotation marks omitted), does not suggest 
how those questions should be answered. 
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clear recognition of the transformative effect the Fifteenth
Amendment aimed to achieve. Notably, “the Founders’
first successful amendment told Congress that it could
‘make no law’ over a certain domain”; in contrast, the Civil 
War Amendments used “language [that] authorized trans
formative new federal statutes to uproot all vestiges of 
unfreedom and inequality” and provided “sweeping en
forcement powers . . . to enact ‘appropriate’ legislation
targeting state abuses.”  A. Amar, America’s Constitution: 
A Biography 361, 363, 399 (2005).  See also McConnell, 
Institutions and Interpretation: A Critique of City of 
Boerne v. Flores, 111 Harv. L. Rev. 153, 182 (1997) 
(quoting Civil War-era framer that “the remedy for the
violation of the fourteenth and fifteenth amendments 
was expressly not left to the courts.  The remedy was 
legislative.”).


The stated purpose of the Civil War Amendments was to
arm Congress with the power and authority to protect all 
persons within the Nation from violations of their rights
by the States.  In exercising that power, then, Congress
may use “all means which are appropriate, which are 
plainly adapted” to the constitutional ends declared by
these Amendments.  McCulloch, 4 Wheat., at 421.  So 
when Congress acts to enforce the right to vote free from 
racial discrimination, we ask not whether Congress has
chosen the means most wise, but whether Congress has 
rationally selected means appropriate to a legitimate end. 
“It is not for us to review the congressional resolution of 
[the need for its chosen remedy].  It is enough that we be
able to perceive a basis upon which the Congress might 
resolve the conflict as it did.”  Katzenbach v. Morgan, 384 
U. S. 641, 653 (1966).


Until today, in considering the constitutionality of the
VRA, the Court has accorded Congress the full measure of 
respect its judgments in this domain should garner.  South 
Carolina v. Katzenbach supplies the standard of review: 
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“As against the reserved powers of the States, Congress
may use any rational means to effectuate the constitu
tional prohibition of racial discrimination in voting.” 383 
U. S., at 324. Faced with subsequent reauthorizations of
the VRA, the Court has reaffirmed this standard.  E.g., 
City of Rome, 446 U. S., at 178.  Today’s Court does not 
purport to alter settled precedent establishing that the
dispositive question is whether Congress has employed 
“rational means.” 


For three reasons, legislation reauthorizing an existing
statute is especially likely to satisfy the minimal require
ments of the rational-basis test.  First, when reauthorization 
is at issue, Congress has already assembled a legislative
record justifying the initial legislation.  Congress is en
titled to consider that preexisting record as well as the
record before it at the time of the vote on reauthorization. 
This is especially true where, as here, the Court has re
peatedly affirmed the statute’s constitutionality and Con
gress has adhered to the very model the Court has upheld. 
See id., at 174 (“The appellants are asking us to do noth
ing less than overrule our decision in South Carolina v. 
Katzenbach . . . , in which we upheld the constitutionality
of the Act.”); Lopez v. Monterey County, 525 U. S. 266, 283 
(1999) (similar).


Second, the very fact that reauthorization is necessary
arises because Congress has built a temporal limitation
into the Act. It has pledged to review, after a span of
years (first 15, then 25) and in light of contemporary
evidence, the continued need for the VRA. Cf. Grutter v. 
Bollinger, 539 U. S. 306, 343 (2003) (anticipating, but not 
guaranteeing, that, in 25 years, “the use of racial prefer
ences [in higher education] will no longer be necessary”). 


Third, a reviewing court should expect the record sup
porting reauthorization to be less stark than the record
originally made. Demand for a record of violations equiva
lent to the one earlier made would expose Congress to a 
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catch-22. If the statute was working, there would be less
evidence of discrimination, so opponents might argue that
Congress should not be allowed to renew the statute.  In 
contrast, if the statute was not working, there would be 
plenty of evidence of discrimination, but scant reason to
renew a failed regulatory regime. See Persily 193–194.


This is not to suggest that congressional power in this
area is limitless. It is this Court’s responsibility to ensure 
that Congress has used appropriate means. The question
meet for judicial review is whether the chosen means are
“adapted to carry out the objects the amendments have in
view.” Ex parte Virginia, 100 U. S. 339, 346 (1880).  The 
Court’s role, then, is not to substitute its judgment for that
of Congress, but to determine whether the legislative
record sufficed to show that “Congress could rationally
have determined that [its chosen] provisions were appro
priate methods.” City of Rome, 446 U. S., at 176–177. 


In summary, the Constitution vests broad power in
Congress to protect the right to vote, and in particular to
combat racial discrimination in voting. This Court has 
repeatedly reaffirmed Congress’ prerogative to use any 
rational means in exercise of its power in this area.  And 
both precedent and logic dictate that the rational-means 
test should be easier to satisfy, and the burden on the
statute’s challenger should be higher, when what is at 
issue is the reauthorization of a remedy that the Court has 
previously affirmed, and that Congress found, from con
temporary evidence, to be working to advance the legisla
ture’s legitimate objective. 


III 
The 2006 reauthorization of the Voting Rights Act fully 


satisfies the standard stated in McCulloch, 4 Wheat., at 
421: Congress may choose any means “appropriate” and 
“plainly adapted to” a legitimate constitutional end.  As we 
shall see, it is implausible to suggest otherwise. 
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A 
I begin with the evidence on which Congress based its


decision to continue the preclearance remedy.  The surest 
way to evaluate whether that remedy remains in order is 
to see if preclearance is still effectively preventing discrim
inatory changes to voting laws.  See City of Rome, 446 
U. S., at 181 (identifying “information on the number and 
types of submissions made by covered jurisdictions and 
the number and nature of objections interposed by the
Attorney General” as a primary basis for upholding the 
1975 reauthorization). On that score, the record before 
Congress was huge. In fact, Congress found there were 
more DOJ objections between 1982 and 2004 (626) than
there were between 1965 and the 1982 reauthorization 
(490). 1 Voting Rights Act: Evidence of Continued Need, 
Hearing before the Subcommittee on the Constitution of
the House Committee on the Judiciary, 109th Cong., 2d
Sess., p. 172 (2006) (hereinafter Evidence of Continued 
Need).


All told, between 1982 and 2006, DOJ objections blocked 
over 700 voting changes based on a determination that the 
changes were discriminatory. H. R. Rep. No. 109–478, at 
21. Congress found that the majority of DOJ objections
included findings of discriminatory intent, see 679 F. 3d, 
at 867, and that the changes blocked by preclearance were 
“calculated decisions to keep minority voters from fully
participating in the political process.”  H. R. Rep. 109–478, 
at 21. On top of that, over the same time period the DOJ 
and private plaintiffs succeeded in more than 100 actions
to enforce the §5 preclearance requirements. 1 Evidence 
of Continued Need 186, 250. 


In addition to blocking proposed voting changes through
preclearance, DOJ may request more information from a 
jurisdiction proposing a change. In turn, the jurisdiction
may modify or withdraw the proposed change.  The num
ber of such modifications or withdrawals provides an 
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indication of how many discriminatory proposals are
deterred without need for formal objection.  Congress
received evidence that more than 800 proposed changes 
were altered or withdrawn since the last reauthorization 
in 1982. H. R. Rep. No. 109–478, at 40–41.4  Congress also
received empirical studies finding that DOJ’s requests for 
more information had a significant effect on the degree to
which covered jurisdictions “compl[ied] with their obliga
tio[n]” to protect minority voting rights.  2 Evidence of 
Continued Need 2555. 


Congress also received evidence that litigation under §2
of the VRA was an inadequate substitute for preclearance 
in the covered jurisdictions. Litigation occurs only after
the fact, when the illegal voting scheme has already been 
put in place and individuals have been elected pursuant to
it, thereby gaining the advantages of incumbency.  1 Evi
dence of Continued Need 97. An illegal scheme might be
in place for several election cycles before a §2 plaintiff can 
gather sufficient evidence to challenge it.  1 Voting Rights 
Act: Section 5 of the Act—History, Scope, and Purpose: 
Hearing before the Subcommittee on the Constitution of
the House Committee on the Judiciary, 109th Cong., 1st
Sess., p. 92 (2005) (hereinafter Section 5 Hearing).  And 
litigation places a heavy financial burden on minority 
voters. See id., at 84.  Congress also received evidence 


—————— 
4 This number includes only changes actually proposed.  Congress 


also received evidence that many covered jurisdictions engaged in an
“informal consultation process” with DOJ before formally submitting a
proposal, so that the deterrent effect of preclearance was far broader
than the formal submissions alone suggest.  The Continuing Need for 
Section 5 Pre-Clearance: Hearing before the Senate Committee on the 
Judiciary, 109th Cong., 2d Sess., pp. 53–54 (2006).  All agree that an 
unsupported assertion about “deterrence” would not be sufficient to 
justify keeping a remedy in place in perpetuity. See ante, at 17. But it 
was certainly reasonable for Congress to consider the testimony of 
witnesses who had worked with officials in covered jurisdictions and 
observed a real-world deterrent effect. 
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that preclearance lessened the litigation burden on cov
ered jurisdictions themselves, because the preclearance 
process is far less costly than defending against a §2 claim, 
and clearance by DOJ substantially reduces the likelihood 
that a §2 claim will be mounted.  Reauthorizing the Voting 
Rights Act’s Temporary Provisions: Policy Perspectives 
and Views From the Field: Hearing before the Subcommit
tee on the Constitution, Civil Rights and Property Rights
of the Senate Committee on the Judiciary, 109th Cong., 2d 
Sess., pp. 13, 120–121 (2006).  See also Brief for States of 
New York, California, Mississippi, and North Carolina as 
Amici Curiae 8–9 (Section 5 “reduc[es] the likelihood that
a jurisdiction will face costly and protracted Section 2 
litigation”).


The number of discriminatory changes blocked or de
terred by the preclearance requirement suggests that the 
state of voting rights in the covered jurisdictions would 
have been significantly different absent this remedy.  Sur
veying the type of changes stopped by the preclearance
procedure conveys a sense of the extent to which §5 con
tinues to protect minority voting rights.  Set out below are 
characteristic examples of changes blocked in the years 
leading up to the 2006 reauthorization: 


	 In 1995, Mississippi sought to reenact a dual voter 
registration system, “which was initially enacted in
1892 to disenfranchise Black voters,” and for that 
reason, was struck down by a federal court in 1987. 
H. R. Rep. No. 109–478, at 39. 


	 Following the 2000 census, the City of Albany,
Georgia, proposed a redistricting plan that DOJ 
found to be “designed with the purpose to limit and
retrogress the increased black voting strength . . . 
in the city as a whole.”  Id., at 37 (internal quota
tion marks omitted). 
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	 In 2001, the mayor and all-white five-member 
Board of Aldermen of Kilmichael, Mississippi, 
abruptly canceled the town’s election after “an
unprecedented number” of African-American can
didates announced they were running for office.
DOJ required an election, and the town elected its
first black mayor and three black aldermen.  Id., at 
36–37. 


	 In 2006, this Court found that Texas’ attempt to re
draw a congressional district to reduce the strength
of Latino voters bore “the mark of intentional dis
crimination that could give rise to an equal protec
tion violation,” and ordered the district redrawn in 
compliance with the VRA.  League of United Latin 
American Citizens v. Perry, 548 U. S. 399, 440 
(2006). In response, Texas sought to undermine
this Court’s order by curtailing early voting in the 
district, but was blocked by an action to enforce the
§5 preclearance requirement. See Order in League 
of United Latin American Citizens v. Texas, No. 
06–cv–1046 (WD Tex.), Doc. 8. 


	 In 2003, after African-Americans won a majority of 
the seats on the school board for the first time in 
history, Charleston County, South Carolina, pro
posed an at-large voting mechanism for the board.
The proposal, made without consulting any of the
African-American members of the school board, 
was found to be an “ ‘exact replica’ ” of an earlier 
voting scheme that, a federal court had determined,
violated the VRA. 811 F. Supp. 2d 424, 483 (DDC 
2011). See also S. Rep. No. 109–295, at 309.  DOJ 
invoked §5 to block the proposal. 


	 In 1993, the City of Millen, Georgia, proposed to de
lay the election in a majority-black district by two 
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years, leaving that district without representation 
on the city council while the neighboring majority
white district would have three representatives.  1 
Section 5 Hearing 744.  DOJ blocked the proposal. 
The county then sought to move a polling place 
from a predominantly black neighborhood in the
city to an inaccessible location in a predominantly
white neighborhood outside city limits.  Id., at 816. 


	 In 2004, Waller County, Texas, threatened to prose
cute two black students after they announced their 
intention to run for office.  The county then at
tempted to reduce the availability of early voting in 
that election at polling places near a historically
black university. 679 F. 3d, at 865–866. 


	 In 1990, Dallas County, Alabama, whose county 
seat is the City of Selma, sought to purge its voter
rolls of many black voters.  DOJ rejected the purge
as discriminatory, noting that it would have disquali
fied many citizens from voting “simply because 
they failed to pick up or return a voter update
form, when there was no valid requirement that
they do so.” 1 Section 5 Hearing 356. 


These examples, and scores more like them, fill the
pages of the legislative record.  The evidence was indeed 
sufficient to support Congress’ conclusion that “racial
discrimination in voting in covered jurisdictions [re
mained] serious and pervasive.”  679 F. 3d, at 865.5 


—————— 
5 For an illustration postdating the 2006 reauthorization, see South 


Carolina v. United States, 898 F. Supp. 2d 30 (DC 2012), which in
volved a South Carolina voter-identification law enacted in 2011. 
Concerned that the law would burden minority voters, DOJ brought a
§5 enforcement action to block the law’s implementation.  In the course 
of the litigation, South Carolina officials agreed to binding interpreta
tions that made it “far easier than some might have expected or feared” 
for South Carolina citizens to vote.  Id., at 37.  A three-judge panel 







  
  


  
 


 
 
 


 
 
 


 
 


 
  


 


 


 


 
 
 


 
    


   


18 SHELBY COUNTY v. HOLDER 


GINSBURG, J., dissenting 


Congress further received evidence indicating that
formal requests of the kind set out above represented only
the tip of the iceberg. There was what one commentator 
described as an “avalanche of case studies of voting rights
violations in the covered jurisdictions,” ranging from
“outright intimidation and violence against minority
voters” to “more subtle forms of voting rights depriva
tions.” Persily 202 (footnote omitted).  This evidence gave
Congress ever more reason to conclude that the time had
not yet come for relaxed vigilance against the scourge of
race discrimination in voting.


True, conditions in the South have impressively im
proved since passage of the Voting Rights Act.  Congress 
noted this improvement and found that the VRA was the
driving force behind it. 2006 Reauthorization §2(b)(1).
But Congress also found that voting discrimination had 
evolved into subtler second-generation barriers, and that
eliminating preclearance would risk loss of the gains that 
had been made.  §§2(b)(2), (9).  Concerns of this order, the 
Court previously found, gave Congress adequate cause to 
reauthorize the VRA. City of Rome, 446 U. S., at 180–182 
(congressional reauthorization of the preclearance re
quirement was justified based on “the number and nature
of objections interposed by the Attorney General” since 
the prior reauthorization; extension was “necessary to pre
serve the limited and fragile achievements of the Act and 
to promote further amelioration of voting discrimination”)
(internal quotation marks omitted).  Facing such evidence
then, the Court expressly rejected the argument that
disparities in voter turnout and number of elected officials 
—————— 


precleared the law after adopting both interpretations as an express
“condition of preclearance.”  Id., at 37–38. Two of the judges commented
that the case demonstrated “the continuing utility of Section 5 of the 
Voting Rights Act in deterring problematic, and hence encouraging 
non-discriminatory, changes in state and local voting laws.” Id., at 54 
(opinion of Bates, J.). 







   
 


  


   


 
  


 


 
 


 
 


 


 
   


 
 
 
 
 


 
 
 


  


 


 


19 Cite as: 570 U. S. ____ (2013) 


GINSBURG, J., dissenting 


were the only metrics capable of justifying reauthorization 
of the VRA. Ibid. 


B 
I turn next to the evidence on which Congress based its 


decision to reauthorize the coverage formula in §4(b).
Because Congress did not alter the coverage formula, the 
same jurisdictions previously subject to preclearance
continue to be covered by this remedy.  The evidence just 
described, of preclearance’s continuing efficacy in blocking 
constitutional violations in the covered jurisdictions, itself
grounded Congress’ conclusion that the remedy should be
retained for those jurisdictions.


There is no question, moreover, that the covered juris
dictions have a unique history of problems with racial
discrimination in voting. Ante, at 12–13.  Consideration of 
this long history, still in living memory, was altogether
appropriate.  The Court criticizes Congress for failing to
recognize that “history did not end in 1965.” Ante, at 20. 
But the Court ignores that “what’s past is prologue.”  W. 
Shakespeare, The Tempest, act 2, sc. 1.  And “[t]hose who
cannot remember the past are condemned to repeat it.”  1 
G. Santayana, The Life of Reason 284 (1905).  Congress
was especially mindful of the need to reinforce the gains
already made and to prevent backsliding.  2006 Reauthor
ization §2(b)(9).


Of particular importance, even after 40 years and thou
sands of discriminatory changes blocked by preclearance,
conditions in the covered jurisdictions demonstrated that
the formula was still justified by “current needs.” North-
west Austin, 557 U. S., at 203. 


Congress learned of these conditions through a report,
known as the Katz study, that looked at §2 suits between 
1982 and 2004. To Examine the Impact and Effectiveness
of the Voting Rights Act: Hearing before the Subcommit
tee on the Constitution of the House Committee on the 
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Judiciary, 109th Cong., 1st Sess., pp. 964–1124 (2005) 
(hereinafter Impact and Effectiveness).  Because the pri
vate right of action authorized by §2 of the VRA applies 
nationwide, a comparison of §2 lawsuits in covered and 
noncovered jurisdictions provides an appropriate yardstick
for measuring differences between covered and noncovered 
jurisdictions. If differences in the risk of voting discrimi
nation between covered and noncovered jurisdictions had 
disappeared, one would expect that the rate of successful 
§2 lawsuits would be roughly the same in both areas.6  The 
study’s findings, however, indicated that racial discrimi
nation in voting remains “concentrated in the jurisdictions
singled out for preclearance.” Northwest Austin, 557 U. S., 
at 203. 


Although covered jurisdictions account for less than 25
percent of the country’s population, the Katz study re
vealed that they accounted for 56 percent of successful 
§2 litigation since 1982.  Impact and Effectiveness 974. 
Controlling for population, there were nearly four times as 
many successful §2 cases in covered jurisdictions as there 
were in noncovered jurisdictions.  679 F. 3d, at 874.  The 
Katz study further found that §2 lawsuits are more likely 
to succeed when they are filed in covered jurisdictions
than in noncovered jurisdictions.  Impact and Effective
ness 974. From these findings—ignored by the Court—
Congress reasonably concluded that the coverage formula 
continues to identify the jurisdictions of greatest concern.


The evidence before Congress, furthermore, indicated
that voting in the covered jurisdictions was more racially
polarized than elsewhere in the country. H. R. Rep. No. 
109–478, at 34–35. While racially polarized voting alone 
—————— 


6 Because preclearance occurs only in covered jurisdictions and can be
expected to stop the most obviously objectionable measures, one would 
expect a lower rate of successful §2 lawsuits in those jurisdictions if
the risk of voting discrimination there were the same as elsewhere in the 
country. 
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does not signal a constitutional violation, it is a factor that
increases the vulnerability of racial minorities to dis
criminatory changes in voting law.  The reason is twofold. 
First, racial polarization means that racial minorities are 
at risk of being systematically outvoted and having their 
interests underrepresented in legislatures. Second, “when 
political preferences fall along racial lines, the natural 
inclinations of incumbents and ruling parties to entrench
themselves have predictable racial effects.  Under circum
stances of severe racial polarization, efforts to gain politi
cal advantage translate into race-specific disadvantages.”
Ansolabehere, Persily, & Stewart, Regional Differences 
in Racial Polarization in the 2012 Presidential Election: 
Implications for the Constitutionality of Section 5 of the 
Voting Rights Act, 126 Harv. L. Rev. Forum 205, 209
(2013).


In other words, a governing political coalition has an
incentive to prevent changes in the existing balance of 
voting power.  When voting is racially polarized, efforts by
the ruling party to pursue that incentive “will inevitably 
discriminate against a racial group.” Ibid.  Just as build
ings in California have a greater need to be earthquake
proofed, places where there is greater racial polarization
in voting have a greater need for prophylactic measures to 
prevent purposeful race discrimination.  This point was
understood by Congress and is well recognized in the 
academic literature. See 2006 Reauthorization §2(b)(3), 
120 Stat. 577 (“The continued evidence of racially polar
ized voting in each of the jurisdictions covered by the 
[preclearance requirement] demonstrates that racial and
language minorities remain politically vulnerable”); H. R.
Rep. No. 109–478, at 35; Davidson, The Recent Evolution
of Voting Rights Law Affecting Racial and Language 
Minorities, in Quiet Revolution 21, 22. 


The case for retaining a coverage formula that met
needs on the ground was therefore solid. Congress might 
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have been charged with rigidity had it afforded covered
jurisdictions no way out or ignored jurisdictions that
needed superintendence. Congress, however, responded to 
this concern. Critical components of the congressional
design are the statutory provisions allowing jurisdictions 
to “bail out” of preclearance, and for court-ordered “bail 
ins.” See Northwest Austin, 557 U. S., at 199.  The VRA 
permits a jurisdiction to bail out by showing that it has 
complied with the Act for ten years, and has engaged in 
efforts to eliminate intimidation and harassment of vot
ers. 42 U. S. C. §1973b(a) (2006 ed. and Supp. V).  It also 
authorizes a court to subject a noncovered jurisdiction to 
federal preclearance upon finding that violations of the
Fourteenth and Fifteenth Amendments have occurred 
there. §1973a(c) (2006 ed.). 


Congress was satisfied that the VRA’s bailout mecha
nism provided an effective means of adjusting the VRA’s
coverage over time. H. R. Rep. No. 109–478, at 25 (the 
success of bailout “illustrates that: (1) covered status is 
neither permanent nor over-broad; and (2) covered status
has been and continues to be within the control of the 
jurisdiction such that those jurisdictions that have a genu
inely clean record and want to terminate coverage have
the ability to do so”).  Nearly 200 jurisdictions have suc
cessfully bailed out of the preclearance requirement, and 
DOJ has consented to every bailout application filed by an 
eligible jurisdiction since the current bailout procedure 
became effective in 1984.  Brief for Federal Respondent 54.
The bail-in mechanism has also worked. Several jurisdic
tions have been subject to federal preclearance by court
orders, including the States of New Mexico and Arkansas. 
App. to Brief for Federal Respondent 1a–3a.


This experience exposes the inaccuracy of the Court’s
portrayal of the Act as static, unchanged since 1965. 
Congress designed the VRA to be a dynamic statute, capa
ble of adjusting to changing conditions.  True, many cov
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ered jurisdictions have not been able to bail out due to
recent acts of noncompliance with the VRA, but that truth
reinforces the congressional judgment that these jurisdic
tions were rightfully subject to preclearance, and ought to
remain under that regime. 


IV 
Congress approached the 2006 reauthorization of the


VRA with great care and seriousness.  The same cannot be 
said of the Court’s opinion today.  The Court makes no 
genuine attempt to engage with the massive legislative
record that Congress assembled.  Instead, it relies  on  
increases in voter registration and turnout as if that were 
the whole story. See supra, at 18–19. Without even 
identifying a standard of review, the Court dismissively
brushes off arguments based on “data from the record,” and 
declines to enter the “debat[e about] what [the] record 
shows.” Ante, at 20–21.  One would expect more from an 
opinion striking at the heart of the Nation’s signal piece of
civil-rights legislation.


I note the most disturbing lapses.  First, by what right,
given its usual restraint, does the Court even address 
Shelby County’s facial challenge to the VRA?  Second, the 
Court veers away from controlling precedent regarding the
“equal sovereignty” doctrine without even acknowledging 
that it is doing so.  Third, hardly showing the respect 
ordinarily paid when Congress acts to implement the Civil
War Amendments, and as just stressed, the Court does not
even deign to grapple with the legislative record. 


A 
Shelby County launched a purely facial challenge to the


VRA’s 2006 reauthorization.  “A facial challenge to a 
legislative Act,” the Court has other times said, “is, of 
course, the most difficult challenge to mount successfully,
since the challenger must establish that no set of circum
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stances exists under which the Act would be valid.” United 
States v. Salerno, 481 U. S. 739, 745 (1987).


“[U]nder our constitutional system[,] courts are not 
roving commissions assigned to pass judgment on the
validity of the Nation’s laws.”  Broadrick v. Oklahoma, 413 
U. S. 601, 610–611 (1973). Instead, the “judicial Power” is 
limited to deciding particular “Cases” and “Controversies.”
U. S. Const., Art. III, §2.  “Embedded in the traditional 
rules governing constitutional adjudication is the principle 
that a person to whom a statute may constitutionally be
applied will not be heard to challenge that statute on the 
ground that it may conceivably be applied unconstitution
ally to others, in other situations not before the Court.” 
Broadrick, 413 U. S., at 610.  Yet the Court’s opinion in
this case contains not a word explaining why Congress
lacks the power to subject to preclearance the particular
plaintiff that initiated this lawsuit—Shelby County, Ala
bama. The reason for the Court’s silence is apparent, for 
as applied to Shelby County, the VRA’s preclearance 
requirement is hardly contestable.


Alabama is home to Selma, site of the “Bloody Sunday” 
beatings of civil-rights demonstrators that served as the 
catalyst for the VRA’s enactment.  Following those events,
Martin Luther King, Jr., led a march from Selma to Mont
gomery, Alabama’s capital, where he called for passage of 
the VRA. If the Act passed, he foresaw, progress could be
made even in Alabama, but there had to be a steadfast 
national commitment to see the task through to comple
tion. In King’s words, “the arc of the moral universe is 
long, but it bends toward justice.”  G. May, Bending To
ward Justice: The Voting Rights Act and the Transfor
mation of American Democracy 144 (2013). 


History has proved King right.  Although circumstances
in Alabama have changed, serious concerns remain. 
Between 1982 and 2005, Alabama had one of the highest 
rates of successful §2 suits, second only to its VRA-covered 
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neighbor Mississippi.  679 F. 3d, at 897 (Williams, J., 
dissenting). In other words, even while subject to the 
restraining effect of §5, Alabama was found to have
“deni[ed] or abridge[d]” voting rights “on account of race or
color” more frequently than nearly all other States in the
Union. 42 U. S. C. §1973(a).  This fact prompted the 
dissenting judge below to concede that “a more narrowly
tailored coverage formula” capturing Alabama and a 
handful of other jurisdictions with an established track 
record of racial discrimination in voting “might be defensi
ble.” 679 F. 3d, at 897 (opinion of Williams, J.).  That is an 
understatement. Alabama’s sorry history of §2 violations
alone provides sufficient justification for Congress’ deter
mination in 2006 that the State should remain subject to 
§5’s preclearance requirement.7 


A few examples suffice to demonstrate that, at least in
Alabama, the “current burdens” imposed by §5’s preclear
ance requirement are “justified by current needs.”  North-
west Austin, 557 U. S., at 203.  In the interim between the 
VRA’s 1982 and 2006 reauthorizations, this Court twice 
confronted purposeful racial discrimination in Alabama.
In Pleasant Grove v. United States, 479 U. S. 462 (1987), 
the Court held that Pleasant Grove—a city in Jefferson 
County, Shelby County’s neighbor—engaged in purposeful 
discrimination by annexing all-white areas while rejecting
the annexation request of an adjacent black neighborhood. 
The city had “shown unambiguous opposition to racial 
—————— 


7 This lawsuit was filed by Shelby County, a political subdivision of
Alabama, rather than by the State itself.  Nevertheless, it is appropri
ate to judge Shelby County’s constitutional challenge in light of in
stances of discrimination statewide because Shelby County is subject to
§5’s preclearance requirement by virtue of Alabama’s designation as a 
covered jurisdiction under §4(b) of the VRA.  See ante, at 7. In any
event, Shelby County’s recent record of employing an at-large electoral
system tainted by intentional racial discrimination is by itself sufficient
to justify subjecting the county to §5’s preclearance mandate.  See infra, 
at 26. 
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integration, both before and after the passage of the fed
eral civil rights laws,” and its strategic annexations 
appeared to be an attempt “to provide for the growth of
a monolithic white voting block” for “the impermissible 
purpose of minimizing future black voting strength.”  Id., 
at 465, 471–472. 


Two years before Pleasant Grove, the Court in Hunter v. 
Underwood, 471 U. S. 222 (1985), struck down a provision
of the Alabama Constitution that prohibited individuals
convicted of misdemeanor offenses “involving moral turpi
tude” from voting.  Id., at 223 (internal quotation marks 
omitted). The provision violated the Fourteenth Amend
ment’s Equal Protection Clause, the Court unanimously 
concluded, because “its original enactment was motivated
by a desire to discriminate against blacks on account of 
race[,] and the [provision] continues to this day to have
that effect.” Id., at 233. 


Pleasant Grove and Hunter were not anomalies. In 
1986, a Federal District Judge concluded that the at-large
election systems in several Alabama counties violated §2. 
Dillard v. Crenshaw Cty., 640 F. Supp. 1347, 1354–1363 
(MD Ala. 1986). Summarizing its findings, the court 
stated that “[f ]rom the late 1800’s through the present,
[Alabama] has consistently erected barriers to keep black 
persons from full and equal participation in the social,
economic, and political life of the state.”  Id., at 1360. 


The Dillard litigation ultimately expanded to include
183 cities, counties, and school boards employing discrim
inatory at-large election systems. Dillard v. Baldwin Cty. 
Bd. of Ed., 686 F. Supp. 1459, 1461 (MD Ala. 1988).  One 
of those defendants was Shelby County, which eventually 
signed a consent decree to resolve the claims against it.
See Dillard v. Crenshaw Cty., 748 F. Supp. 819 (MD Ala. 
1990).
 Although the Dillard litigation resulted in overhauls of 
numerous electoral systems tainted by racial discrimina
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tion, concerns about backsliding persist.  In 2008, for 
example, the city of Calera, located in Shelby County,
requested preclearance of a redistricting plan that “would 
have eliminated the city’s sole majority-black district,
which had been created pursuant to the consent decree in 
Dillard.”  811 F. Supp. 2d 424, 443 (DC 2011).  Although
DOJ objected to the plan, Calera forged ahead with elec
tions based on the unprecleared voting changes, resulting 
in the defeat of the incumbent African-American council
man who represented the former majority-black district. 
Ibid.  The city’s defiance required DOJ to bring a §5 en
forcement action that ultimately yielded appropriate
redress, including restoration of the majority-black dis
trict. Ibid.; Brief for Respondent-Intervenors Earl Cun
ningham et al. 20.


A recent FBI investigation provides a further window
into the persistence of racial discrimination in state poli
tics. See United States v. McGregor, 824 F. Supp. 2d 1339, 
1344–1348 (MD Ala. 2011).  Recording devices worn by
state legislators cooperating with the FBI’s investigation 
captured conversations between members of the state 
legislature and their political allies.  The recorded conver
sations are shocking.  Members of the state Senate deri
sively refer to African-Americans as “Aborigines” and talk 
openly of their aim to quash a particular gambling-related
referendum because the referendum, if placed on the 
ballot, might increase African-American voter turnout. 
Id., at 1345–1346 (internal quotation marks omitted).  See 
also id., at 1345 (legislators and their allies expressed 
concern that if the referendum were placed on the ballot,
“ ‘[e]very black, every illiterate’ would be ‘bused [to the
polls] on HUD financed buses’ ”). These conversations oc
curred not in the 1870’s, or even in the 1960’s, they took 
place in 2010. Id., at 1344–1345. The District Judge
presiding over the criminal trial at which the recorded
conversations were introduced commented that the “re
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cordings represent compelling evidence that political
exclusion through racism remains a real and enduring
problem” in Alabama. Id., at 1347.  Racist sentiments, the 
judge observed, “remain regrettably entrenched in the 
high echelons of state government.” Ibid. 


These recent episodes forcefully demonstrate that §5’s
preclearance requirement is constitutional as applied to 
Alabama and its political subdivisions.8  And under our 
case law, that conclusion should suffice to resolve this 
case. See United States v. Raines, 362 U. S. 17, 24–25 
(1960) (“[I]f the complaint here called for an application of 
the statute clearly constitutional under the Fifteenth 
Amendment, that should have been an end to the question 
of constitutionality.”). See also Nevada Dept. of Human 
Resources v. Hibbs, 538 U. S. 721, 743 (2003) (SCALIA, J., 
dissenting) (where, as here, a state or local government 
raises a facial challenge to a federal statute on the ground
that it exceeds Congress’ enforcement powers under the 
Civil War Amendments, the challenge fails if the opposing
party is able to show that the statute “could constitution
ally be applied to some jurisdictions”).


This Court has consistently rejected constitutional 
challenges to legislation enacted pursuant to Congress’ 
enforcement powers under the Civil War Amendments
upon finding that the legislation was constitutional as
applied to the particular set of circumstances before the 
Court. See United States v. Georgia, 546 U. S. 151, 159 
(2006) (Title II of the Americans with Disabilities Act of 
1990 (ADA) validly abrogates state sovereign immunity
“insofar as [it] creates a private cause of action . . . for 
conduct that actually violates the Fourteenth Amend


—————— 
8 Congress continued preclearance over Alabama, including Shelby


County, after considering evidence of current barriers there to minority 
voting clout.  Shelby County, thus, is no “redhead” caught up in an
arbitrary scheme.  See ante, at 22. 
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ment”); Tennessee v. Lane, 541 U. S. 509, 530–534 (2004) 
(Title II of the ADA is constitutional “as it applies to the 
class of cases implicating the fundamental right of access
to the courts”); Raines, 362 U. S., at 24–26 (federal statute
proscribing deprivations of the right to vote based on race
was constitutional as applied to the state officials before
the Court, even if it could not constitutionally be applied 
to other parties). A similar approach is warranted here.9 


The VRA’s exceptionally broad severability provision 
makes it particularly inappropriate for the Court to allow 
Shelby County to mount a facial challenge to §§4(b) and 5
of the VRA, even though application of those provisions to 
the county falls well within the bounds of Congress’ legis
lative authority. The severability provision states: 


“If any provision of [this Act] or the application
thereof to any person or circumstances is held invalid, 
the remainder of [the Act] and the application of the 
provision to other persons not similarly situated or 
to other circumstances shall not be affected thereby.”
42 U. S. C. §1973p. 


In other words, even if the VRA could not constitutionally
be applied to certain States—e.g., Arizona and Alaska, see 
ante, at 8—§1973p calls for those unconstitutional applica
tions to be severed, leaving the Act in place for juris
dictions as to which its application does not transgress
constitutional limits. 
—————— 


9 The Court does not contest that Alabama’s history of racial discrim
ination provides a sufficient basis for Congress to require Alabama and
its political subdivisions to preclear electoral changes.  Nevertheless, 
the Court asserts that Shelby County may prevail on its facial chal
lenge to §4’s coverage formula because it is subject to §5’s preclearance 
requirement by virtue of that formula. See ante, at 22 (“The county
was selected [for preclearance] based on th[e] [coverage] formula.”).
This misses the reality that Congress decided to subject Alabama to
preclearance based on evidence of continuing constitutional violations
in that State. See supra, at 28, n. 8. 
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Nevertheless, the Court suggests that limiting the
jurisdictional scope of the VRA in an appropriate case 
would be “to try our hand at updating the statute.”  Ante, 
at 22. Just last Term, however, the Court rejected this
very argument when addressing a materially identical
severability provision, explaining that such a provision is
“Congress’ explicit textual instruction to leave unaffected
the remainder of [the Act]” if any particular “application is 
unconstitutional.” National Federation of Independent 
Business v. Sebelius, 567 U. S. __, __ (2012) (plurality 
opinion) (slip op., at 56) (internal quotation marks omit
ted); id., at __ (GINSBURG, J., concurring in part, concur
ring in judgment in part, and dissenting in part) (slip op.,
at 60) (agreeing with the plurality’s severability analysis). 
See also Raines, 362 U. S., at 23 (a statute capable of some
constitutional applications may nonetheless be susceptible 
to a facial challenge only in “that rarest of cases where 
this Court can justifiably think itself able confidently to 
discern that Congress would not have desired its legisla
tion to stand at all unless it could validly stand in its every 
application”). Leaping to resolve Shelby County’s facial
challenge without considering whether application of the 
VRA to Shelby County is constitutional, or even address
ing the VRA’s severability provision, the Court’s opinion 
can hardly be described as an exemplar of restrained and 
moderate decisionmaking. Quite the opposite.  Hubris is a 
fit word for today’s demolition of the VRA. 


B 
The Court stops any application of §5 by holding that


§4(b)’s coverage formula is unconstitutional.  It pins this
result, in large measure, to “the fundamental principle of
equal sovereignty.” Ante, at 10–11, 23.  In Katzenbach, 
however, the Court held, in no uncertain terms, that the 
principle “applies only to the terms upon which States are 
admitted to the Union, and not to the remedies for local 
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evils which have subsequently appeared.”  383 U. S., at 
328–329 (emphasis added). 


Katzenbach, the Court acknowledges, “rejected the
notion that the [equal sovereignty] principle operate[s] as
a bar on differential treatment outside [the] context [of the
admission of new States].”  Ante, at 11 (citing 383 U. S., at 
328–329) (emphasis omitted). But the Court clouds that 
once clear understanding by citing dictum from Northwest 
Austin to convey that the principle of equal sovereignty 
“remains highly pertinent in assessing subsequent dispar
ate treatment of States.” Ante, at 11 (citing 557 U. S., at 
203). See also ante, at 23 (relying on Northwest Austin’s 
“emphasis on [the] significance” of the equal-sovereignty
principle). If the Court is suggesting that dictum in 
Northwest Austin silently overruled Katzenbach’s limita
tion of the equal sovereignty doctrine to “the admission of 
new States,” the suggestion is untenable. Northwest 
Austin cited Katzenbach’s holding in the course of declin-
ing to decide whether the VRA was constitutional or even 
what standard of review applied to the question.  557 
U. S., at 203–204.  In today’s decision, the Court ratchets
up what was pure dictum in Northwest Austin, attributing
breadth to the equal sovereignty principle in flat contra
diction of Katzenbach. The Court does so with nary an
explanation of why it finds Katzenbach wrong, let alone
any discussion of whether stare decisis nonetheless coun
sels adherence to Katzenbach’s ruling on the limited “sig
nificance” of the equal sovereignty principle. 


Today’s unprecedented extension of the equal sover
eignty principle outside its proper domain—the admission
of new States—is capable of much mischief.  Federal statutes 
that treat States disparately are hardly novelties.  See, 
e.g., 28 U. S. C. §3704 (no State may operate or permit a
sports-related gambling scheme, unless that State con
ducted such a scheme “at any time during the period
beginning January 1, 1976, and ending August 31, 1990”); 
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26 U. S. C. §142(l) (EPA required to locate green building
project in a State meeting specified population criteria); 42 
U. S. C. §3796bb (at least 50 percent of rural drug en
forcement assistance funding must be allocated to States
with “a population density of fifty-two or fewer persons per 
square mile or a State in which the largest county has
fewer than one hundred and fifty thousand people, based 
on the decennial census of 1990 through fiscal year 1997”); 
§§13925, 13971 (similar population criteria for funding to
combat rural domestic violence); §10136 (specifying rules 
applicable to Nevada’s Yucca Mountain nuclear waste site,
and providing that “[n]o State, other than the State of 
Nevada, may receive financial assistance under this sub
section after December 22, 1987”).  Do such provisions
remain safe given the Court’s expansion of equal sover
eignty’s sway?


Of gravest concern, Congress relied on our pathmarking 
Katzenbach decision in each reauthorization of the VRA. 
It had every reason to believe that the Act’s limited geo
graphical scope would weigh in favor of, not against, the
Act’s constitutionality.  See, e.g., United States v. Morri-
son, 529 U. S. 598, 626–627 (2000) (confining preclearance
regime to States with a record of discrimination bolstered
the VRA’s constitutionality).  Congress could hardly have
foreseen that the VRA’s limited geographic reach would 
render the Act constitutionally suspect.  See Persily 195
(“[S]upporters of the Act sought to develop an evidentiary
record for the principal purpose of explaining why the
covered jurisdictions should remain covered, rather than
justifying the coverage of certain jurisdictions but not
others.”).


In the Court’s conception, it appears, defenders of the
VRA could not prevail upon showing what the record
overwhelmingly bears out, i.e., that there is a need for 
continuing the preclearance regime in covered States.  In 
addition, the defenders would have to disprove the exist
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ence of a comparable need elsewhere.  See Tr. of Oral Arg.
61–62 (suggesting that proof of egregious episodes of racial
discrimination in covered jurisdictions would not suffice to
carry the day for the VRA, unless such episodes are shown 
to be absent elsewhere).  I am aware of no precedent for 
imposing such a double burden on defenders of legislation. 


C 
The Court has time and again declined to upset legisla


tion of this genre unless there was no or almost no evi
dence of unconstitutional action by States. See, e.g., City 
of Boerne v. Flores, 521 U. S. 507, 530 (1997) (legislative 
record “mention[ed] no episodes [of the kind the legislation
aimed to check] occurring in the past 40 years”).  No such 
claim can be made about the congressional record for the
2006 VRA reauthorization. Given a record replete with
examples of denial or abridgment of a paramount federal 
right, the Court should have left the matter where it
belongs: in Congress’ bailiwick. 


Instead, the Court strikes §4(b)’s coverage provision
because, in its view, the provision is not based on “current
conditions.” Ante, at 17. It discounts, however, that one 
such condition was the preclearance remedy in place in
the covered jurisdictions, a remedy Congress designed 
both to catch discrimination before it causes harm, and to 
guard against return to old ways.  2006 Reauthorization 
§2(b)(3), (9). Volumes of evidence supported Congress’ de
termination that the prospect of retrogression was real.
Throwing out preclearance when it has worked and is
continuing to work to stop discriminatory changes is like 
throwing away your umbrella in a rainstorm because you
are not getting wet.


But, the Court insists, the coverage formula is no good; 
it is based on “decades-old data and eradicated practices.” 
Ante, at 18. Even if the legislative record shows, as engag
ing with it would reveal, that the formula accurately 
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identifies the jurisdictions with the worst conditions of
voting discrimination, that is of no moment, as the Court 
sees it. Congress, the Court decrees, must “star[t] from 
scratch.” Ante, at 23. I do not see why that should be so.


Congress’ chore was different in 1965 than it was in 
2006. In 1965, there were a “small number of States . . . 
which in most instances were familiar to Congress by 
name,” on which Congress fixed its attention. Katzenbach, 
383 U. S., at 328.  In drafting the coverage formula, “Con
gress began work with reliable evidence of actual voting
discrimination in a great majority of the States” it sought 
to target.  Id., at 329. “The formula [Congress] eventually 
evolved to describe these areas” also captured a few States
that had not been the subject of congressional factfinding. 
Ibid.  Nevertheless, the Court upheld the formula in its
entirety, finding it fair “to infer a significant danger of the
evil” in all places the formula covered.  Ibid. 


The situation Congress faced in 2006, when it took up 
reauthorization of the coverage formula, was not the same. 
By then, the formula had been in effect for many years,
and all of the jurisdictions covered by it were “familiar 
to Congress by name.”  Id., at 328.  The question before
Congress: Was there still a sufficient basis to support
continued application of the preclearance remedy in each
of those already-identified places?  There was at that point
no chance that the formula might inadvertently sweep in
new areas that were not the subject of congressional 
findings. And Congress could determine from the record 
whether the jurisdictions captured by the coverage for
mula still belonged under the preclearance regime.  If they
did, there was no need to alter the formula.  That is why
the Court, in addressing prior reauthorizations of the
VRA, did not question the continuing “relevance” of the 
formula. 


Consider once again the components of the record before
Congress in 2006. The coverage provision identified a 
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known list of places with an undisputed history of serious
problems with racial discrimination in voting.  Recent 
evidence relating to Alabama and its counties was there 
for all to see. Multiple Supreme Court decisions had
upheld the coverage provision, most recently in 1999.
There was extensive evidence that, due to the preclear
ance mechanism, conditions in the covered jurisdictions
had notably improved. And there was evidence that pre
clearance was still having a substantial real-world effect, 
having stopped hundreds of discriminatory voting changes
in the covered jurisdictions since the last reauthorization. 
In addition, there was evidence that racial polarization in 
voting was higher in covered jurisdictions than elsewhere,
increasing the vulnerability of minority citizens in those 
jurisdictions. And countless witnesses, reports, and case
studies documented continuing problems with voting dis
crimination in those jurisdictions. In light of this rec
ord, Congress had more than a reasonable basis to 
conclude that the existing coverage formula was not out of
sync with conditions on the ground in covered areas.  And 
certainly Shelby County was no candidate for release 
through the mechanism Congress provided.  See supra, at 
22–23, 26–28. 


The Court holds §4(b) invalid on the ground that it is
“irrational to base coverage on the use of voting tests 40
years ago, when such tests have been illegal since that 
time.” Ante, at 23. But the Court disregards what Con
gress set about to do in enacting the VRA. That extraor
dinary legislation scarcely stopped at the particular tests
and devices that happened to exist in 1965.  The grand 
aim of the Act is to secure to all in our polity equal citizen
ship stature, a voice in our democracy undiluted by race. 
As the record for the 2006 reauthorization makes abun
dantly clear, second-generation barriers to minority voting
rights have emerged in the covered jurisdictions as at
tempted substitutes for the first-generation barriers that 
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originally triggered preclearance in those jurisdictions. 
See supra, at 5–6, 8, 15–17. 


The sad irony of today’s decision lies in its utter failure 
to grasp why the VRA has proven effective.  The Court 
appears to believe that the VRA’s success in eliminating
the specific devices extant in 1965 means that preclear
ance is no longer needed.  Ante, at 21–22, 23–24.  With 
that belief, and the argument derived from it, history
repeats itself. The same assumption—that the problem
could be solved when particular methods of voting discrim
ination are identified and eliminated—was indulged and 
proved wrong repeatedly prior to the VRA’s enactment. 
Unlike prior statutes, which singled out particular tests or
devices, the VRA is grounded in Congress’ recognition of 
the “variety and persistence” of measures designed to 
impair minority voting rights.  Katzenbach, 383 U. S., at 
311; supra, at 2. In truth, the evolution of voting discrim
ination into more subtle second-generation barriers is 
powerful evidence that a remedy as effective as preclear
ance remains vital to protect minority voting rights and
prevent backsliding.


Beyond question, the VRA is no ordinary legislation. It 
is extraordinary because Congress embarked on a mission 
long delayed and of extraordinary importance: to realize
the purpose and promise of the Fifteenth Amendment. 
For a half century, a concerted effort has been made to 
end racial discrimination in voting.  Thanks to the Voting
Rights Act, progress once the subject of a dream has been 
achieved and continues to be made. 


The record supporting the 2006 reauthorization of
the VRA is also extraordinary.  It was described by the
Chairman of the House Judiciary Committee as “one of 
the most extensive considerations of any piece of legisla
tion that the United States Congress has dealt with in the
27½ years” he had served in the House.  152 Cong. Rec. 
H5143 (July 13, 2006) (statement of Rep. Sensenbrenner). 
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After exhaustive evidence-gathering and deliberative 
process, Congress reauthorized the VRA, including the
coverage provision, with overwhelming bipartisan support.
It was the judgment of Congress that “40 years has not 
been a sufficient amount of time to eliminate the vestiges 
of discrimination following nearly 100 years of disregard 
for the dictates of the 15th amendment and to ensure that 
the right of all citizens to vote is protected as guaranteed 
by the Constitution.”  2006 Reauthorization §2(b)(7), 120
Stat. 577. That determination of the body empowered to 
enforce the Civil War Amendments “by appropriate legis
lation” merits this Court’s utmost respect.  In my judg
ment, the Court errs egregiously by overriding Congress’ 
decision. 


* * * 
For the reasons stated, I would affirm the judgment of


the Court of Appeals. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Canute . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, , GA . 


3. I moved from Jamaica to Atlanta in 2012 and became a U.S. citizen in 


February of 2019. This is the first U.S. election I was able to vote in, and I 


was eager to do so. I have always believed voting is very important, and I 


vote for issues that matter to me rather than a party. If I don’t vote, I don’t 


have a voice, so I will always vote. 


4. I am the breadwinner of my family. My wife and three kids depend on me, 


so I wanted to vote by absentee ballot. I didn’t want to expose myself to the 


coronavirus in any way. I applied for the absentee ballot three times. I first 


applied through a link that was sent to me in a text from my church, and then 


I applied on Facebook when I didn’t get a response to my first application. 


When I didn’t hear or receive anything again, I printed out an application on 


May 27, 2020, and emailed it directly to 


elections.voterregistration@fultoncountyga.gov . (A copy of the email is 


attached as Exhibit A, and a copy of the completed application form is 


attached as Exhibit B.) 







 


 


5. On the morning of June 5, 2020, I had still not received an absentee ballot or 


any confirmation of receipt of my requests, so I decided to vote that day, 


after work. I arrived at Mount Vernon Library at 3:50 pm. There were easily 


over 200 people in line, and the line was wrapped around the building, like a 


long snake. It was raining, so I had my umbrella up. I got in line. I was 


determined to vote that day, I was not going to leave. Most people in line 


were wearing masks, and trying to socially distance, but there were no poll 


workers outside at all to manage this. I had conversations with two elderly 


couples behind me and a young woman in front of me. We complained 


about the weather and talked about our determination to cast our vote. 


6. One thing I will always remember about this shared determination that day, 


was watching a handicapped man wait in line. He had trouble walking, and 


standing, so at times he would sit down, on the wet ground, until the line 


moved again. No one ever came out and explained why we were waiting. 


One kind man did come and bring water bottles that he shared with the 


crowd. 


7. After being in line outside for four hours, I was really, really disappointed. 


This is not what I thought democracy would look like. It seemed like it was 


set up deliberately, to make it harder for people to vote. I felt like they 







 


 


wanted people to give up and go home. But even as it rained, and we waited, 


no one left. 


8. Once I got into the library, voting was easy. There were 5 or 6 poll workers, 


all wearing masks and gloves. There was hand sanitizer available for the 


voters, and things were set up so we could maintain social distance. There 


were four machines, placed back to back, and all were being used. When I 


voted, I used my pen to make my selections. I did overhear the man at the 


machine behind mine say that his machine was frozen, but other than that 


there were no issues. 


9. This process of voting for the first time in the United States took me almost 


5 hours, plus all the time and effort I spent trying to get an absentee ballot. I 


will absolutely try again to get an absentee ballot to vote in November.  


10. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


11. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any 


way as anything other than a witness in this litigation. 


  







 


 


12. I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ___________________, 2020. 


      


       ___________ 
       Signature 
       Canute ad 


  







 


 


Exhibit A 
Email Sending in Application for Absentee Ballot 


 
 
 
 


 
 


 
 
 
 
 
 
 
 
 
 
 
 







 


 


Exhibit B 
Application for Absentee Ballot 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Reuben  I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Clayton County in Georgia and my residence address is 


, Georgia . 


3. I voted early at the Carl Rhondenizer Recreation Center at 3499 Rex Road, 


Rex, Georgia.  It was my first time voting at this location.  


4. I arrived at the polling location at 10:50 a.m. on October 12, 2020.  I 


estimated that there were 800 people in line.  The line extended outside of the 


polling place.  I waited seven hours to vote, and there were even more people 


in line when I left than when I arrived at the polling place that morning. I 


could tell this was the case because there was no parking available by the 


time I had finished voting.  


5. There was no seating available for people waiting in line to vote, and I could 


tell this was a problem for many of the people in line with me, especially 


senior voters and voters with disabilities.  


6. There was no food or drink available, and I became hungry and thirsty during 


my seven hour wait.  I had brought some cookies to snack on during my wait, 


and I gave them to voters who were getting hungry and debating whether to 


stay or go.  There were restrooms available inside the polling place.  







 


 


7. While waiting outside, it started to drizzle.  I was able to return to my car and 


get my umbrella, but there was no protection from the weather while waiting 


outside the polling place.  


8. I estimate I saw 100-150 people leave while I was waiting in line.  I heard 


people say things like, “I can’t do this,” “I can’t take it,” and “I can’t stand 


for this long.”  I did my best to encourage people to stay and vote.  


9. There was a line for senior voters and voters with disabilities.  Even though 


this line was there to expedite voting for these voters, I still noticed 


approximately 50 voters in this line have obvious trouble standing and 


waiting to vote.  I saw approximately 25 people in this line leave because of 


the long wait time.    


10.  Most voters I saw wore masks.  I saw approximately 10 voters who did not 


have masks, and they were given masks by other voters in line as they went 


inside the polling place. 


11.  Voters were able to practice social distancing outside the polling place.  


However, once voters were moved inside the polling place, they were put in a 


long hallway and forced to be within 3-4 feet of other voters.  Many of us in 


line objected to this process, but the poll workers said that there was nothing 


they could do.  







 


 


12.  The polling place had a large gym that would have been perfect for holding a 


large number of ballot marking devices and other voting machines.  


Unfortunately, the gym sat empty and voters were required to use a 40’x 40’ 


room equipped with 15 ballot marking devices.  Only half of the machines 


were being used in order to give voters in the room enough space to socially 


distance.  The lack of ballot marking devices appeared to be the main cause 


for the delay.  If there were more of these machines, the line would have 


moved faster, and there was ample space in the empty gym for more 


machines.  


13.  I had come from home to vote and that is where I returned close to 6:00 p.m.  


I had lunch plans, but the excessive wait time caused me to skip lunch.  At 


one point, I considered leaving and coming back on another day, but I 


decided to stay since I had already spent so much time waiting.  


14.  I vote to continue the precedent my parents set.  I feel like the current 


powers that be need to be replaced so that our country can go forward on a 


better trajectory.  Voting is important to me because America is supposed to 


be for the people, and right now it is not.  Voting is the only way we can have 


any type of voice.  


15.  I have been a registered voter since I was an 18 year old college student. I 


have voted consistently in every major election since then.  Prior to voting in 







 


 


the 2020 general election, the only other issue I had voting in Georgia was in 


the 2016 general election.  I was working in Columbus, Georgia, and I had 


requested an absentee ballot.  My absentee ballot never arrived, and I drove 


two hours to vote in person.  When I arrived, the polling place manager 


informed me that I could not vote because I had requested an absentee ballot.  


I was not offered an affidavit to state that I had not received my absentee 


ballot, and I was not offered a provisional ballot.  I was turned away from 


voting.  Despite receiving several absentee ballot applications in the mail, my 


experience of being denied the opportunity to vote influenced me to vote in 


person in the 2020 general election.  


16.  My experience voting in the 2020 general election has made me want to 


work towards a future where delays and issues like the ones I experienced 


will not happen again.  I plan to vote in future elections, and I plan to help 


others vote as well.   


17.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


18.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


19.   I declare under penalty of perjury that the foregoing is true and correct. 







 


 


 


      


    ____________________ 
    Reuben Laws    
 


    ______________________ 
    DATE 
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Determination Letters for Georgia, by date.


Jurisdiction
and date Description and submission numbers Notes


State of
Georgia 
06/19/1968 
(pdf)


Act No. 997--assistance to illiterates 
(S1444)


 


State of
Georgia 
07/11/1968 
(pdf)


Act No. 993--assistance to illiterates; literacy tests; poll officials' qualifications 
(S1445)


 


State of
Georgia 
08/30/1968 
(pdf)


Literacy test for registration 
(S1492)


 


Webster
County 
12/12/1968 
(pdf)


Polling place consolidation for special election 
(T2055)


 


Summerville
(Chattooga
Cty.) 
12/13/1969 
(pdf)


Paragraph 7--change in election procedures 
()


 


Clarke County
School District 
08/06/1971 
(pdf)


Act No. 257--reduction in size of board; redistricting 
(V3157)


 


Bibb County
School District 
08/24/1971 
(pdf)


Act No. 747 (1971)--at-large elections 
(71-1306)


 


Hinesville
(Liberty Cty.) 
10/01/1971 
(pdf)


Numbered posts and majority vote requirement 
(V3437-3438A)


 


Newnan
(Coweta Cty.) 
10/13/1971 
(pdf)


Numbered posts 
(V3622)


 


Albany
(Dougherty
Cty.) 
11/16/1971 
(pdf)


Polling place 
(V3300)


 


Conyers
(Rockdale Cty.) 
12/02/1971 
(pdf)


H.B. No. 1590--terms of office; numbered posts; majority vote requirement 
(V3660-3662)


 


Albany
(Dougherty
Cty.) 
01/07/1972 
(pdf)


Act No. 627--dates of elections 
(V3734)


Withdrawn 12-7-73


Waynesboro
(Burke Cty.) 
01/07/1972 
(pdf)


Act No. 572--majority vote requirement 
(V3915)


 


Jonesboro
(Clayton Cty.) 
02/04/1972 
(pdf)


Act No. 323--numbered posts; majority vote requirement; election date 
(V3604-3605; V3859)


 


State of
Georgia 
02/11/1972 
(pdf)


Congressional reapportionment 
(V3679)


 


State of
Georgia 
03/03/1972 
(pdf)


State Senate and House redistricting 
(V3677-3678)


 


State of
Georgia 
03/24/1972 
(pdf)


State house redistricting 
(V4066)


 


Newnan
(Coweta Cty.) 
07/31/1972 
(pdf)


Act No. 912--numbered posts; majority vote requirement 
(V4482-4483)


 


Twiggs County 
08/07/1972 
(pdf)


Act No. 649--at-large elections; residency requirement 
(V4594-4595)


 


Thomasville
School District
(Thomas Cty.) 
08/24/1972 
(pdf)


Act No. 765--numbered posts; majority vote requirement 
(V4139-4140)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1000.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1010.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1020.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1030.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1040.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1050.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1060.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1070.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1080.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1090.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1100.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1120.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1110.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1130.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1140.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1150.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1160.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1170.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1180.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1190.pdf
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Atlanta (Fulton
Cty.) 
11/27/1972 
(pdf)


Polling places; precinct lines 
(V4785; V4645)


 


Harris County 
12/05/1972 
(pdf)


Act No. 1359--numbered posts 
(V4767)


Withdrawn 3-30-73


Cochran
(Bleckley Cty.) 
01/29/1973 
(pdf)


Majority vote requirement 
(V4817)


 


Cuthbert
(Randolph
Cty.) 
04/09/1973 
(pdf)


Numbered posts 
(V4781)


 


Ocilla (Irwin
Cty.) 
06/22/1973 
(pdf)


Act No. 1205--majority vote requirement; filing fee increased 
(V4850-4851)


 


Sumter Cty.
School Board 
07/13/1973 
(pdf)


At-large elections 
(V5576)


 


Hogansville
Board of
Education
(Troup Cty.) 
08/02/1973 
(pdf)


Act No. 1052 (1973)--numbered posts; majority vote requirement
(V5046-5047)


 


Hogansville
(Troup Cty.) 
08/02/1973 
(pdf)


Act No. 1053 (1973)--majority vote requirement 
(V5045)


 


Perry (Houston
Cty.) 
08/14/1973 
(pdf)


Majority vote requirement 
(V4971)


 


Thomasville
School District
(Thomas Cty.) 
08/27/1973 
(pdf)


Act No. 418 (1973)--majority vote requirement; residency requirement 
(V5035-5036)


 


Albany
(Dougherty
Cty.) 
12/07/1973 
(pdf)


Filing fees 
(V5761; V6028A-6029A)


 


East Dublin
(Laurens Cty.) 
03/04/1974 
(pdf)


Act R667 (1973)--numbered posts; staggered terms 
(V6005-6306)


 


Ft. Valley
(Peach Cty.) 
05/13/1974 
(pdf)


Numbered posts; majority vote requirement (city council and utility board) 
(V6250-6251)


 


Fulton County 
05/22/1974 
(pdf)


Act No. 130 (1973)--numbered posts; majority vote requirement 
(V6291B-6292B; V6293)


Withdrawn 7-2-76


Clarke Cty.
School District 
05/30/1974 
(pdf)


Act No. 602--at-large elections; numbered posts; majority vote requirement 
(V6311-6312; V6589-6590)


 


Louisville
(Jefferson Cty.) 
06/04/1974 
(pdf)


Act No. 1071--numbered posts; majority vote requirement; staggered terms 
(V5732-5733)


 


East Dublin
(Laurens Cty.) 
06/19/1974 
(pdf)


Postponement of election 
(V6412)


 


Meriwether
County 
07/31/1974 
(pdf)


Act No. 1046 (1970)--at-large elections; numbered posts 
(V3440)


Withdrawn 10-25-74


Jones County 
08/12/1974 
(pdf)


Polling place 
(V6851)


 


Thomson
(McDuffie Cty.) 
09/03/1974 
(pdf)


Numbered posts; staggered terms; expansion of council; extended terms; majority vote
requirement (mayor only) 
(V6717-6718)


 


Wadley
(Jefferson Cty.) 
10/30/1974 
(pdf)


Act No. 1304--numbered posts; majority vote requirement 
(V6642)


 


Stockbridge
(Henry Cty.) 
05/09/1975 
(pdf)


Registration procedures 
(V6572-6574)


 


Newnan
(Coweta Cty.) 
06/10/1975 
(pdf)


Act No. 675 (1973)--staggered terms 
(V8149)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1200.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1210.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1220.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1230.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1240.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1250.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1260.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1270.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1280.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1290.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1300.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1310.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1320.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1330.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1340.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1350.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1360.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1370.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1380.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1390.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1400.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1410.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1420.pdf





4/9/2021 Voting Determination Letters for Georgia


https://www.justice.gov/crt/voting-determination-letters-georgia 3/8


Macon (Bibb
Cty.) 
06/13/1975 
(pdf)


Redistricting 
(V8796)


 


Madison
(Morgan Cty.) 
07/29/1975 
(pdf)


Act Nos. 58 (1975) and 826 (1974)--numbered posts; majority vote requirement and
staggered terms for board of education and city commission 
(V8494; V8738)


 


Rome (Floyd
Cty.) 
08/01/1975 
(pdf)


Sixty annexations 
(V6612)


Partial Withdrawal 10-20-75 and 8-12-76; declaratory
judgment denied in City of Rome v. United States,
472 F. Supp. 221 (D.D.C. 1979), aff'd, 446 U.S. 156
(1980); remainder of objectionWithdrawn 8-5-80 upon
change in method of election


Harris County
School District 
08/18/1975 
(pdf)


Act No. 179 (1975)--at-large elections; residency requirement 
(V9103)


 


Covington
(Newton Cty.) 
08/26/1975 
(pdf)


Act No. 514--city charter provisions for majority vote requirement; numbered posts;
staggered terms 
(V8698)


 


Ocilla (Irwin
Cty.) 
10/07/1975 
(pdf)


Increase in candidate's filing fees 
(V9325)


 


Crawfordville
(Taliaferro Cty.) 
10/20/1975 
(pdf)


S.B. No. 310 (1975)--city charter; majority vote requirement; numbered posts 
(V9148)


 


Rome (Floyd
Cty.) 
10/20/1975 
()


Residency wards for board of education; majority vote and numbered post requirements
with staggered terms for board of education and city commissioners 
(V9465-9473)


Declaratory judgment denied in City of Rome v.
United States, 472 F. Supp. 221 (D.D.C. 1979), aff'd,
446 U.S. 156 (1980)


Athens (Clarke
Cty.) 
10/23/1975 
(pdf)


Majority vote requirement (mayor, aldermen and recorder) 
(V9018)


 


Newton County
School District 
11/03/1975 
(pdf)


Act No. 163 and Act No. 332--staggered terms; majority vote requirement; at-large
elections; multimember districts; residency requirement 
(V8862-8863)


 


Glynn County 
11/17/1975 
(pdf)


Act No. 398 and Act No. 292--majority vote requirement; staggered terms 
(V9073B; V9896)


 


Newton County 
01/29/1976 
(pdf)


Act No. 293 (1967)--multimember districts; staggered terms; and Act No. 436 (1971)--at-
large elections; staggered terms; residency requirement 
(V8348-8349; V8350)


 


Sharon
(Taliaferro Cty.) 
02/10/1976 
(pdf)


Act No. 409 (1975)--numbered post requirement 
(V9074)


 


Wilkes County
School District
and
Commissioners 
06/04/1976 
(pdf)


At-large elections; residency requirement; staggered terms; numbered posts 
(X5809)


Declaratory judgement denied inWilkes County v.
United States, 450 F. Supp. 1171 (D.D.C. 1978), aff'd
mem. 439 U.S. 999 (1978)


Social Circle
(Walton Cty.) 
06/18/1976 
(pdf)


Act No. 307--staggered terms; increase term 
(X6376)


 


Long County
School District 
07/16/1976 
(pdf)


Act No. 1200 (1976)--residency requirement 
(X6692)


 


Monroe
(Walton Cty.) 
10/13/1976 
(pdf)


Two annexations 
(X7826)


Withdrawn 11-25-77


Rockmart (Polk
Cty.) 
11/26/1976 
(pdf)


At-large elections; residency requirement 
(V7995A)


 


Palmetto
(Fulton Cty.) 
04/27/1977 
(pdf)


Act No. 489 (1977)--majority vote requirement 
(X9172)


 


Bainbridge
(Decatur Cty.) 
06/03/1977 
(pdf)


Reduction in size of board of aldermen; majority vote requirement; numbered posts 
(X7847)


 


Charlton
County 
06/21/1977 
(pdf)


Act No. 1222 (1974), Section 2--numbered posts; Section 3--staggered terms 
(A9353)


 


Charlton Cty.
School District 
06/21/1977 
(pdf)


Act No. 360 (1975), Sections 2, 3 and 9--at-large elections; residency requirement;
numbered posts; staggered terms; majority vote 
(A1196)


Declaratory judgment granted in Charlton County
Board of Education v. United States, No. 78-0564
(D.D.C. Nov. 1, 1978)


Moultrie
(Colquitt Cty.) 
06/26/1977 
(pdf)


Act No. 277 (1965) and Act No. 1448 (1972)--majority vote requirement 
(X9984)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1430.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1440.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1450.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1460.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1470.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1480.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1490.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1500.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1510.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1520.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1530.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1540.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1550.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1560.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1570.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1580.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1590.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1600.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1610.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1620.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1630.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1640.pdf





4/9/2021 Voting Determination Letters for Georgia


https://www.justice.gov/crt/voting-determination-letters-georgia 4/8


Rockdale
County 
07/01/1977 
(pdf)


Act No. 119 (1977)--at-large elections; majority vote requirement; numbered posts;
staggered terms 
(A0930)


Withdrawn 9-9-77


Palmetto
(Fulton Cty.) 
07/07/1977 
(pdf)


Act No. 489 (1977)--majority vote requirement 
(X9172)


 


College Park
(Fulton Cty.) 
12/09/1977 
(pdf)


Redistricting; seventeen annexations 
(V8970; A2049-2081)


Objection to annexationsWithdrawn 5-22-78


Terrell County
School District 
12/16/1977 
(pdf)


At-large elections; staggered terms; residency requirement 
(A1901)


 


Quitman
(Brooks Cty.) 
06/16/1978 
(pdf)


Act No. 1011 (1970)--majority vote requirement 
(A5916)


 


Savannah
(Chatham Cty.) 
06/27/1978 
(pdf)


Annexation; at-large elections; numbered posts 
(A6074-6077)


Withdrawn 10-2-78


Kingsland
(Camden Cty.) 
08/04/1978 
(pdf)


Polling place 
(A6780-6781)


 


Mitchell County
School District 
09/15/1978 
(pdf)


Act No. 832 (1970), Section 4--at-large elections; numbered posts; majority vote
requirement 
(A3849)


Withdrawn 5-3-79


Lakeland
(Lanier Cty.) 
10/17/1978 
(pdf)


Act No. 1053, H.B. 1278 (1974)--numbered posts 
(X9979)


Withdrawn 2-9-79


Pike County
School District 
03/15/1979 
(pdf)


H.B. No. 1947 (1972)--at-large elections; residency requirement 
(A8374-8375)


 


Henry County 
07/23/1979 
(pdf)


Act No. 186 (1969) - At Large method of election from residency districts for the Board of
Commissioners of Henry County Georgia; and Act No. 1240 (1976) - Staggered terms
under an at large method of election 
(C2620-2627)


 


Henry County
School District 
07/23/1979 
(pdf)


Amendment to State Constitution (H.R. No. 223-967 (1966))--at-large elections; residency
requirement; staggered terms 
(X9999; C3246-3247)


 


Statesboro
(Bulloch Cty.) 
12/10/1979 
(pdf)


Annexation 
(C4120)


 


Alapaha
(Berrien Cty.) 
03/24/1980 
(pdf)


Act No. 227, H.B. No. 551 (1979))--numbered posts; majority vote requirement; filing fees;
dual registration (county and city) as a prerequisite to voting in municipal elections 
(80-1423)


 


Henry County 
05/27/1980 
(pdf)


Act No. 679--redistricting; 5:1 method of election 
(80-1579)


 


Dooly County 
07/31/1980 
(pdf)


Act No. 237 (1967)--at-large elections; residency requirement; staggered terms 
(7X-0084)


 


Statesboro
(Bulloch Cty.) 
08/15/1980 
(pdf)


Annexation 
(80-1432)


 


DeKalb County 
09/11/1980 
(pdf)


Disallowance of neighborhood voter registration drives 
(80-1489)


 


Statesboro
(Bulloch Cty.) 
02/02/1981 
(pdf)


Act No. 109 (H.B. No. 675 (1966))--increase in terms of office from two to four years 
(80-1433)


Withdrawn 5-13-81


Augusta
(Richmond
Cty.) 
03/02/1981 
(pdf)


Act No. 1167 (H.B. No. 1531 (1980))--majority vote 
(80-1648)


 


Griffin-Spalding
County School
District
(Spalding Cty.) 
07/06/1981 
(pdf)


Act No. 933 (H.B. No. 1127 (1972))--abolishment of the two multi-member election districts
and their attendant residency districts; the establishment of a numbered posts system 
(81-1535)


 


State of
Georgia 
09/18/1981 
(pdf)


Act No. 793 (H.B. No. 405) and Act No. 794 (H.B. No. 406), Sections 2, 6 & 8--registration
procedures; assistance to illiterates 
(81-1402-1403)


Objection to Section 2Withdrawn 7-26-82


State of
Georgia 
02/11/1982 
(pdf)


Act Nos. 4, 3, and 5 (1981)--Senate, House and Congressional redistricting
(81-1438)


Declaratory judgment denied as to Act No. 5 in
Busbee v. Smith, 549 F. Supp. 494 (D.D.C. 1982),
aff'd mem. 459 U.S. 1166 (1983)


DeKalb County 
03/05/1982 
(pdf)


Restriction of neighborhood voter registration drives to even-numbered years, requirement
that written preclearance be received, and adoption of written policy concerning these
changes 
(81-1425)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1650.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1660.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1670.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1680.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1690.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1700.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1710.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1720.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1730.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1740.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1750.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1760.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1770.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1780.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1790.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1800.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1810.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1820.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1830.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1840.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1850.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1860.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1870.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1880.pdf
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Adel (Cook
Cty.) 
06/29/1982 
(pdf)


Act No. 855 (H.B. No. 1553 (1976))--charter amendments; Ordinance No. 81-5--
annexation; 21 annexations 
(81-1387)


Withdrawn 8-11-83 following change in method of
election


Dougherty
County 
07/12/1982 
(pdf)


Redistricting (commissioner districts) 
(82-1785)


 


Glynn County 
07/12/1982 
(pdf)


Redistricting (commissioner districts) 
(82-1842)


 


State of
Georgia 
08/12/1982 
(pdf)


H.B. 1 EX., 1982 Extra Session Part II--proposed schedule for the conduct of 1982
Congressional elections 
(82-1835)


 


Brunswick and
Glynn Cty. 
08/16/1982 
(pdf)


Charter for the consolidation of Glynn County and the City of Brunswick; 6:1 method of
election and districting plan; procedures for referendum election (single referendum) 
(81-1458; 82-1837; 81-1460; 82-1838)


 


McDonough
(Henry Cty.) 
11/22/1982 
(pdf)


Redistricting 
(82-1875)


 


Bibb County
School District 
11/26/1982 
(pdf)


Act No. 1185 (H.B. No. 1918 (1982))--redistricting (board of education) 
(82-1690)


 


Sumter County
School District 
12/17/1982 
(pdf)


Redistricting 
(82-1952)


 


Kingsland
(Camden Cty.) 
01/03/1983 
(pdf)


Numbered positions 
(7X-0076)


 


Taylor County
School District 
08/19/1983 
(pdf)


Act No. 283 (H.B. No. 566 (1975))--method of election (board of education); redistricting
decrease from 9 to 5 board members 
(82-1954)


 


Sumter County
School District 
09/06/1983 
(pdf)


Redistricting 
(83-1972)


 


Baldwin
County School
District 
09/19/1983 
(pdf)


Act No. 1275, S.B. No. 614 (1972)--at-large elections 
(83-1554)


 


College Park
(Clayton and
Fulton Ctys.) 
12/12/1983 
(pdf)


Redistricting (councilmanic districts) 
(83-1656)


 


Brunswick
(Glynn Cty.) 
02/21/1984 
(pdf)


Procedures for referendum election on consolidation (use of only county registration list) 
(83-1774)


 


Bacon County 
06/11/1984 
(pdf)


Act No. 470 (H.B. No. 786 (1983))--at-large elections; Act No. 1177 (H.B. No. 1901
(1982))--at-large elections 
(83-1544; 83-1546)


 


Bacon County 
06/11/1984 
(pdf)


Act No. 204 (H.B. No. 243 (1963))--method of election--single-member districts to at-large
with residency districts 
(83-1547; 83-1549)


 


Thomas
County 
07/23/1984 
(pdf)


Act No. 27 (H.B. No. 762 (1983))--method of election--at-large to single-member districts;
districting plan (commissioners) 
(83-1986)


 


Newnan
(Coweta Cty.) 
08/31/1984 
(pdf)


Act No. 640 (S.B. No. 505 (1984))--method of electing the city council from at-large to
single-member districts with two at-large seats; increases the number of councilmembers
from four to six; districting plan 
(84-2106)


 


McDonough
(Henry Cty.) 
12/03/1984 
(pdf)


Districting (councilmanic districts) 
(84-2348)


 


Griffin
(Spalding Cty.) 
09/25/1985 
(pdf)


Method of election--from at large to 4:1; districting plan (board of commissioners) 
(85-2440)


 


Lyons (Toombs
Cty.) 
11/29/1985 
(pdf)


Act No. 76 (H.B. No. 327 (1985))--method of election; districting plan 
(85-2475)


 


Forsyth
(Monroe Cty.) 
12/17/1985 
(pdf)


Majority vote requirement; numbered positions; 10 annexations 
(85-2383; 85-2388; 85-2380-2381)


Objection to annexationsWithdrawn 7-8-88


Lamar County 
03/18/1986 
(pdf)


Act No. 513 (H.B. No. 1048 (1985))--method of election--four single-member districts and
one at-large; majority vote requirement; increase in the number of county commissioners--
from three to five; decrease in the terms of office--from six to four-year, staggered terms;
implementation schedule; districting plan 
(85-2316)


 


Jesup (Wayne
Cty.) 
03/28/1986 
(pdf)


1968--numbered positions; majority vote; 1985--method of election; districting plan 
(85-2526)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1890.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1900.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1910.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1920.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1930.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1940.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1950.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1960.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1970.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1980.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-1990.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2000.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2010.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2020.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2040.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2030.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2050.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2060.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2070.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2080.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2090.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2100.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2110.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2120.pdf
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Quitman
(Brooks Cty.) 
04/28/1986 
(pdf)


Method of election--from at-large to two multimember districts and one at-large position;
majority vote requirement; districting plan 
(85-2047)


 


Wrens
(Jefferson Cty.) 
10/20/1986 
(pdf)


Majority vote requirement and the numbered posts for the election of mayor and city
commission 
(86-2974)


 


Forsyth
(Monroe Cty.) 
03/03/1987 
(pdf)


Thirteen annexations 
(87-2543)


Withdrawn 7-8-88


Macon (Bibb
and Jones
Ctys.) 
04/24/1987 
(pdf)


Deannexation (Act No. 590, S.B. No. 298 (1984)) 
(84-1966)


 


Augusta
(Richmond
Cty.) 
07/27/1987 
(pdf)


Eight annexations 
(87-2594; 87-2595; 87-2596)


Withdrawn 7-15-88 upon change in method of
election


Rome (Floyd
Cty.) 
08/11/1987 
(pdf)


Act No. 240 (1987)--staggered terms and schedule for implementing staggered terms 
(87-2336)


 


Waycross
(Pierce & Ware
Ctys.) 
02/16/1988 
(pdf)


Act No. 414 (1987)--increase in number of city commissioners from five to six, direct
election of mayor by majority vote for four-year term, change in powers, duties, and
authority of mayor, implementation schedule, March 8, 1988, special mayoral election 
(87-2691)


 


Lumber City
(Telfair Cty.) 
07/08/1988 
(pdf)


Act No. 650 (1973)--majority vote requirement for the election of the mayor and council
and a runoff election procedure and date, and to the provisions of the January 8, 1988,
ordinance, insofar as they codify the majority vote requirement and designated posts 
(88-3383-3384)


 


Augusta
(Richmond
Cty.) and
Richmond
County 
07/15/1988 
(pdf)


Date selected for conducting consolidation referenda elections 
(88-3312; 88-3326)


 


Augusta
(Richmond
Cty.) and
Richmond
County 
05/30/1989 
(pdf)


Consolidation of the City of Augusta and Richmond County, Georgia (Act No. 934 (1988))
and the attendant repeal of the city charter for the City of Augusta (Act No. 938 (1988)) 
(88-3313; 88-3329)


 


State of
Georgia 
06/16/1989 
(pdf)


Establishment 48 additional superior court judgeships, the specification of the date on
which the first full term of office commenced for each new judgeship, and the
establishment of two superior court circuits and district attorney positions to serve those
circuits 
(88-2560-2561)


Withdrawn 4-25-90 as to the two additional superior
court circuits and the district attorney positions to
serve those circuits.


Lumber City
(Telfair Cty.) 
11/13/1989 
(pdf)


Majority vote for mayor; majority vote, numbered posts and staggered terms for at-large
council positions 
(89-2200-2201)


 


State of
Georgia 
04/25/1990 
(pdf)


Establishment of ten additional superior court judgeships and the specification of the date
on which the first full term of office commenced for each new judgeship 
(90-2185; 90-3077)


Declaratory judgment granted in Georgia v. Reno,
881 F. Supp. 7 (D.D.C. 1995)


Georgia
Military College
District
(Baldwin Cty.) 
03/11/1991 
(pdf)


Act No. 1155, S.B. No. 623 (1990)--which provides for a change from an elected board (six
members elected from single-member districts in the City of Milledgeville and the mayor of
Milledgeville, who is elected at large) to a statewide board of twelve members appointed
by the governor 
(90-2210)


 


East Dublin
(Laurens Cty.) 
04/26/1991 
(pdf)


Method of election, districting plan, numbered posts, and a majority vote requirement for
the at-large council positions 
(90-2776)


 


State of
Georgia 
06/07/1991 
(pdf)


Act Nos. 25 and 27 (1991), which provide respectively for the establishment of an
additional superior judgeship in the Atlanta and Eastern Judicial Circuits, and specify the
date on which the first full term of office for each new judgeship commences 
(91-1051)


 


Elberton
(Elbert Cty.) 
07/02/1991 
(pdf)


Annexation embodied in Ordinance No. 951 (1989) and the apportioning of the annexed
area to single-member election districts 
(90-2527)


 


Monroe
(Walton Cty.) 
07/03/1991 
(pdf)


Majority vote requirement for city offices 
(90-4602)


Deemed precleared upon failure to object to
controlling provision in 1968 Georgia State Election
Code City of Monroe v. United States (11/17/97)


Hinesville
(Liberty Cty.) 
07/15/1991 
(pdf)


Adoption of a majority vote reqirement for the election of the mayor 
(90-2784)


 


Athens-Clarke
County 
10/01/1991 
(pdf)


Act No. 28 (1990), which provides for an additional State Court judgeship, the creation of
the State Court clerk's position, and the specification of the dates on which the relevant
terms of the offices begin in the context of an at-large method of election with a majority
vote requirement, and with anti-single-shot provisions in the judgeship elections 
(91-1258)


Withdrawn 10-23-95


State of
Georgia 
01/21/1992 
(pdf)


1991 redistricting plans for Georgia State House, Senate and Congressional districts 
(91-3556; 91-3557; 91-3558)


 



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2130.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2140.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2150.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2160.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2170.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2180.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2190.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2200.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2210.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2220.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2230.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2240.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2250.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2260.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2270.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2280.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2290.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2300.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2310.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2320.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2330.pdf
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Sparta
(Hancock Cty.) 
02/04/1992 
(pdf)


Adoption of numbered positions for city council elections 
(91-2166)


 


State of
Georgia 
02/11/1992 
(pdf)


Reduce the minimum number of permanent satellite voter registration locations to be
established by certain counties, and eliminate the requirement for Saturday registration
hours for satellite voter registration locations in the period outside the six months
preceding the close of registration for November general elections in even-numbered
years 
(89-2268)


 


State of
Georgia 
03/20/1992 
(pdf)


1992 redistricting plans for Georgia State House, Senate and Congressional districts 
(92-1035; 92-0712; 92-0713)


 


State of
Georgia 
03/29/1992 
(pdf)


Second 1992 redistricting plan for the Georgia State House 
(92-1440)


 


Effingham
County 
07/20/1992 
(pdf)


Act No. 608 (1992), which provides for a change in the method of selecting the
chairperson from appointment among the commissioners to election from the county at
large; expansion of the number of officials on the board of county commissioners from five
to six; an increase in the term of the chairperson from a one-year to a four-year term; and
the increase in the compensation for the chairperson 
(92-1162)


 


Union City
(Fulton Cty.) 
10/23/1992 
(pdf)


Annexation embodied in Ordinance No. 92-5 
(92-2037)


Withdrawn 8-9-93


Johnson
County 
10/28/1992 
(pdf)


Relocation of the polling place for the Wrightsville precinct from the county courthouse to
the American Legion 
(92-3863)


 


Griffin
(Spalding Cty.) 
11/30/1992 
(pdf)


1992 redistricting plan 
(92-3226)


 


Conyers
(Rockdale Cty.) 
02/16/1993 
(pdf)


32 residential annexations 
(92-4776)


Withdrawn 9-23-93 upon change in method of
election


Twiggs County 
03/12/1993 
(pdf)


Procedures for conducting the March 16, 1993, special tax referendum
(93-0701)


 


Butler (Taylor
Cty.) 
06/25/1993 
(pdf)


Majority vote requirement and runoff provision for mayor 
(88-3378; 92-3058)


 


Randolph
County 
06/28/1993 
(pdf)


1993 redistricting plan for the board of commissioners; 1993 districting plan and
qualifications to serve in office for the board of education 
(93-0299-0300)


 


Millen (Jenkins
Cty.) 
08/02/1993 
(pdf)


Implementation schedule 
(93-2161)


 


Baldwin
County 
08/13/1993 
(pdf)


Method of selecting magistrate: nonpartisan elections with majority vote requirement 
(93-2097)


 


Clay County
School District 
10/12/1993 
(pdf)


Qualifications to serve in office for the board of education (minimum education
requirement) 
(93-2816)


 


Early County
School District 
10/15/1993 
(pdf)


Qualifications to serve in office for the board of education (minimum education
requirement) 
(93-1830)


 


Monroe
(Walton Cty.) 
10/22/1993 
(pdf)


Method of election and districting plan 
(93-1647)


 


McIntyre
(Wilkinson
Cty.) 
11/09/1993 
(pdf)


Majority vote requirement in elections to fill a town council vacancy 
(93-1432)


 


LaGrange
(Troup Cty.) 
12/13/1993 
(pdf)


Method of election: 4 single-member districts and two at large 
(93-1248; 93-1372; 93-3303)


 


Waynesboro
(Burke Cty.) 
05/23/1994 
(pdf)


Majority vote requirement for mayor 
(88-2659)


 


State of
Georgia 
08/29/1994 
(pdf)


Act No. 774 (1994), which provides for a 45 percent plurality requirement in partisan and
nonpartisan general elections 
(94-1595)


Withdrawn 9-11-95


Fayette County 
09/16/1994 
(pdf)


Act No. 1129 (1994), which provides for the creation of a state court, establishes four-year
terms for an elected judge and solicitor (non-partisan judicial election), candidate
qualifications including residency requirements, compensation for elected positions, an
implementation schedule, and designates the clerk of the Superior Court the clerk for the
State Court 
(94-2005; 94-3614)


Withdrawn 10-23-95



https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2340.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2350.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2360.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2370.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2380.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2390.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2400.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2410.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2420.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2430.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2440.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2450.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2460.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2470.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2480.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2490.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2500.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2510.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2520.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2530.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2540.pdf

https://www.justice.gov/crt/records/vot/obj_letters/letters/GA/GA-2550.pdf





4/9/2021 Voting Determination Letters for Georgia


https://www.justice.gov/crt/voting-determination-letters-georgia 8/8


Was this page helpful?  
Yes  No


LaGrange
(Troup Cty.) 
10/11/1994 
(pdf)


Act No. 652 (1994), which provides for an increase in the number of city councilmembers
from six to seven, a change in the method of electing the city council from at large to four
single-member districts, two "super" districts, and one at-large position 
(94-2267)


 


State of
Georgia 
10/24/1994 
(pdf)


Voter purge procedures proposed by Act No. 1207 (1994), which provided for mailing a
registration confirmation notice to any voter that does not vote or otherwise have "contact"
with the state's election administration system for a three-year period 
(94-2672)


 


Decatur
County 
11/29/1994 
(pdf)


Establishment of an elected chairperson, the increase in the number of county
commissioners and the change in the method of election 
(94-2499)


 


Macon (Bibb
and Jones
Ctys.) 
12/20/1994 
(pdf)


Redistricting plan 
(94-4188)


 


Fulton County 
01/24/1995 
(pdf)


Act No. 731 (1994)--addition of a ninth state court judgeship, four-year term of office, and
implementation schedule 
(94-4447)


Withdrawn 10-23-95


Jenkins County 
03/20/1995 
(pdf)


Polling place (District 1) 
(94-2260)


 


State of
Georgia 
03/15/1996 
(pdf)


1995 Georgia State House and Senate redistricting plans 
(95-3656)


Withdrawn 10-15-96


Webster
County School
District 
01/11/2000 
(html | pdf)


Redistricting plan 
(98-1663)


 


Tignall (Wilkes
Cty.) 
03/17/2000 
(html | pdf)


Proposed addition of numbered posts, staggered terms and a majority vote requirement to
the method of electing councilmembers 
(99-2122)


 


Ashburn
(Turner Cty.) 
10/01/2001 
(html | pdf)


Adoption of numbered posts and majority-vote requirement 
(94-4606)


 


Putnam County 
08/09/2002 
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U.S. Department of Justice 


Civil Rights Division 


Office of  the Assistant Attorney General Washington, D.C.20530 


Tommy Coleman, Esq. 

Hodges, Erwin, Hedrick & Coleman 

P.O. Box 2320 
507 North Jefferson Street 
Albany, Georgia 3 1703-2320 


Dear Mr. Coleman: 


This refers to the change in voter registration and candidate eligibility regarding the 
proposed reassignment of Board of Education Chair Henry Cook fiom District No. 5 to District 
No. 4 in Randolph County, Georgia, submitted to the Attorney General pursuant to Section 5 of 
the Voting Rights Act, 42 U.S.C. 1973c. We received your submission on July 14,2006, and 
supplemental information through August 23,2006. 


We have carefully considered the information you have provided, as well as information 
and materials from other interested parties. Under Section 5 of the Fannie Lou Hamer, Rosa 
Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amendments Act of 2006 
("Voting Rights Act"), the Attorney General must determine whether the submitting authority 
has met its burden of showing that the proposed change "neither has the purpose nor will have 
the effect" of denying or abridging the right to vote on account of race. As discussed further 
below, we cannot conclude that the County has sustained its burden of showing that the proposed 
change does not have a discriminatory purpose. Therefore, based on the information available to 
us, we are compelled to object to the proposed reassignment on behalf of the Attorney General. 


Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a discriminatory effect. 
Georgia v. United States, 41 1 U.S. 526 (1973). See also Procedures for the Administration of 
Section 5 of the Voting Rights Act (28 C.F.R. 51.52). In Village ofArlington Heights v. 
Metropolitan Housing Authority, 429 U.S. 252,256-57 (1977), the Supreme Court identified a 
non-exhaustive list of factors that may serve as indicia of a discriminatory purpose. Those 
factors include the following: (1) the impact of the official action and whether it bears more 
heavily on one race than another; (2) the historical background of the action; (3) the sequence of 
events leading up to the action; (4) whether the challenged decision departs, either procedurally 
or substantively, fiom the normal practice; and (5) contemporary statements and viewpoints held 
by the decision-makers. 
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In analyzing the available information in light of Arlington Heights, we conclude that 
sufficient factors are present to prevent the County fiom meeting its burden of proving the 
absence of a discriminatory purpose. In the first place, the sequence of events here is highly 
unusual. The boundaries of districts for electing members of the Randolph County Board of 
Education were redrawn following the 2000 Census. An issue arose as to which district the 
Board Chairperson, Henry Cook, resided. Mr. Cook, who is black, is a "liner," in that his 
property is divided between Districts 4 and 5. During ow Section 5 review of the redistricting, 
the County formally determined - and advised this Department - that Mr. Cook was an eligible 
voter and candidate for office in District 5, the district which he has long represented on the 
school board. On August 1,2002, Mr. Cook received a new voter registration card that retained 
h m  in District 5. 


The same issue arose again in a 2002 lawsuit. In that action, Judge Gary C. McCorvey of 
the Superior Court of Tift County heard evidence in an adversarial hearing, considered the law, 
and ruled that Mr. Cook was eligible to vote and run for office in District 5:  


[Flor purposes of running for election to the Board of Education from "new" 
district five as enacted by the General Assembly of the State of Georgia and as 
approved by the Department of Justice of the United States of America, the 
residence of Henry L. Cook is withn the boundaries of such "new" district five as 
contemplated by the Laws and Constitutions of both the State of Georgia and the 
United States of America. 


In re: Henvy L. Cook, Candidate for Board of Education for the County of Randolph, Decision of 
Gary C. McCorvey, Chef Judge, Superior Courts, Tifton Judicial Circuit, Sitting by Designation 
as Superintendent of Elections, Randolph County, Georgia, slip op. (Oct. 28,2002) at 7 7 22. An 
appeal to the Randolph County Superior Court was dismissed as moot. Jordan v. Cook, 277 Ga. 
155, 587 S.E.2d 52 (2003). The dismissal was affirmed by the Georgia Supreme Court. Id. The 
election was duly held and the candidate supported by the voters won. 


Notwithstanding these court decisions, and despite the lack of any change in relevant 
facts or law, in January 2006 the three-member Randolph County Board of Registrars met in a 
special meeting called for the sole purpose of determining anew the proper voter registration 
location of Mr. Cook and his family members living at his address. Neither Mr. Cook nor his 
family were specifically notified of the meeting or invited to present evidence on their own 
behalf. The Board of Registrars, all of whose members were white, voted unanimously to change 
the voter registration status of Mr. Cook and his family members from District 5, where over 70 
percent of the voters are African American, to District 4, where over 70 percent of the voters are 
white. 


T h s  sequence of events is procedurally and substantively unusual. The Board resurrected 
the issue of Mr. Cook's residency after it had been settled for three years, without any intervening 
change in fact or law, and without notifying Mr. Cook that it was doing so. Moreover, it is 
particularly unusual for officials with no legal training to overturn, in effect, a decision by a 
judge in order to disturb an incmbent officeholder. 







In addition, the Board's contemporaneous statements undermine their purported reasons 
for seeking to reassign Mr. Cook. One of the stated bases for the Board's decision was the 
purported fact that all neighbors who swround Mr. Cook's residence are in District 4, although 
the Board has since acknowledged that Mr. Cook's District 4 neighbors do not in fact encircle his 
house. Another stated basis for the Board's decision was to prevent a "liner" fiom voting in any 
district where he owns property or from voting in multiple districts at the same time. The Board 
presented no evidence indicating that any "liner" has attempted to change his registration status 
or vote in multiple districts, and certainly nothing in Judge McCorvey's decision warrants an 
interpretation that multiple voting .is permissible. 


For these reasons, and in light of the history of discrimination in voting in the County, we 
cannot conclude that the County has sustained its burden of showing that the submitted change 
lacks a discriminatory purpose. Therefore, on behalf of the Attorney General, we must object to 
the change in voter registration and candidate eligibility regarding the proposed reassignment of 
Board of Education Chair Henry Cook from District No. 5 to District No. 4 in Randolph County, 
Georgia. 


We note that under Section 5 you have the right to seek a declaratory judgment fiom the 
United States District Court for the District of Columbia that the proposed changes neither have 
the purpose nor will have the effect of denying or abridging the right to vote on account of race, 
color, or membership in a language minority group. See 28 C.F.R. 5 1.44. In addition, you may 
request that the Attorney General reconsider the objection. See 28 C.F.R. 5 1.45. However, until 
the objection is withdrawn or a judgment from the District Court for the District of Columbia is 
obtained, the change in voter registration and candidate eligibility regarding the proposed 
reassignment of Board of Education Chair Henry Cook fiom District No. 5 to District No. 4 in 
Randolph County, Georgia will continue to be legally unenforceable. Clark v. Roemer, 500 U.S. 
646 (1991); 28 C.F.R. 51.10. 


To enable us to meet ow responsibility to enforce the Voting Rights Act, please inform us 
of the action Ranaolph County plans to take concerning this matter. If you have any questions, 
please call Maureen Riordan (202-353-2087), an attorney in the Voting Section. 


Wan J. ~iq
Assistant Attorney General 
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U.S. Department of Justice 


Civil Rights Division 


March 20, 1995 


William E. Woodrum, Esq. 

Jenkins County Attorney 

P.O. Box 866 

Millen, Georgia 30442 



Dear Mr. Woodrum: 



This refers to the polling place changes in Districts 1 and 
5 for Jenkins County, Georgia, submitted to the Attorney General 
pursuant to Section 5 of the Voting Rights Act of 1965, as 
amended, 42 U.S.C. 1973c. We received your responses to our 
request for additional information on January 17,.and March 10, 
and 13, 1995. 


The Attorney General does not interpose any objection to the 

polling place change for District 5. However, we note that the 

failure of the ~ttorney General to object does not bar subsequent 

litigation to enjoin the enforcement of the change. 



With regard to the polling place change for District 1, we 
have carefully considered the information you have provided, as 
well as information and comments from other interested persons. 
According to the 1990 Census, black persons represent 4i percent 
of Jenkins County's total population and 37 percent of its voting 
age population. - 1 n  addition, the Census indicates that there are 
significant disparities in the socio-economic status of black 
persons and white persons living in the county. For example, 
while 38 percent of black households are without a vehicle, only 
4 percent of white households are without a vehicle. 


Information made available to us indicates that in May of 
1994, the county made the decision to change the polling place 
location for District 1 without any meaningful input from the 
black community regarding other potential polling sites or the 
possible effects of the proposed change. Our analysis reveals 
that instead of broadly publicizing the need for a new polling 
location, the county appears to have asked only a very small 
number of landowners for pepission to use their land as a 
polling site. When none of these landowners offered their land 
for this purpose, the proposed polling place was selected. 







The proposed polling place is a parcel of land located on 

State Highway No. 17, outside the limits of the City of Millen, 
ir! a predominantly white neighborhood. State Highway No. 17 has 
a speed limit of 5 5  miles per hour, has a blind curve followed by 
a downward hill just before the entrance of the polling place, 

and has no sidewalks. By contrast, the existing polling place 

for District 1 is a concrete slab adjoining a Dairy Queen which 

is located on Highway No. 25, in the City of Millen (58 percent 

black), in a predominantly black neighborhood. Highway 25 has a 

speed limit of 35 miles per hour and has sidewalks, crosswalks, 

and street lights located in the vicinity of the polling place. 



While the county appears to have a justifiable reason fbr 
moving the polling place in District 1 (u.,the owner is 
turning it into a used car lot), it does not appear to have a 
legitimate, nonracial reason for the selection of this particular 
polling location. The county claims that the proposed polling 
place for District 1 is safer than and as accessible as the 
existing polling place, and that the proposed polling place is in 
a racially neutral territory. Yet, our analysis does not 
substantiate these claims and finds quite the opposite to be 
true. Under these circumstances, the county's proffered reasons 
for the selection of this particular polling site appear to be 
pretextual, as the selection of this location appears to be 
designed, in part, to thwart recent black political 
participation. 


Nor has the county provided evidence to suggest that the 

proposed polling place change will not have a retrogressive 

effect on black voter participation. The county has limited 

public transportation and nearly ten times as many black 

households are without a vehicle as are white households. 

Consequently, because so many black voters walk to the polls, the 

fact that the county proposes to move the polling place in 

District 1 to a location to which voters cannot walk safely would 

appear to make it more difficult for black voters to exercise 

their right to vote and is likely to result in significantly 

lower electoral participation by black voters. 



Under Section 5 of the Voting Rights Act, the submitting 

authority has the burden of showing that a submitted change has 

neither a discriminatory purpose nor a discriminatory effect. 

Georqia v.  United States, 411 U.S. 526 (1973); Procedures for the 
Administration of Section 5, 28 C.F.R. 51.52. The existence of 
some legitimate, nondiscriminatory reasons for the voting change 
does not satisfy this burden. See Villaae of Arlincrton Heishts 
v. Metro~olitan~ousinqDeveloument COTI)., 429 U.S. 252, 265-66 

(1977); Citv of R ~ m av. United States, 446 U.S. 156, 172 (1980); 
Busbeg v.  Smith, 549 F. Supp. 494, 516-17 (D.D.C. 19821, aff'd, 
459 U.S. 1166 (1983). Nor can we say that the county has met its 







burden of showing that, in these circumstances, the polling place 

change in District 1 will not "lead to a retrogression in the 



- *  -position of . . . ,,,i,orities with respect '3 their effective 
exercise of the electoral franchise." Beer v. United States, 4 2 5  
U.S. 130, 141 (1976). In light of the considerations discussed 

above, 1 cannot conclude that your burden has been sustained in 

this instance. here fore, on behalf of the Attorney General, I 

must object to the polling place in District 1. 



We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
the District of Columbia that the proposed change has neither the 
purpose nor will have the effect of denying or abridging the 
right to vote on account ofrace or color. In addition, you may 
request that the Attorney General reconsider the objection. 
However, until the objection is withdrawn or a judgment from the 
District of Columbia Court is obtained, the polling place change 
for District 1 continues to be legally unenforceable. Clark v. 
Roemer, 111 S.Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45. 


To enable us to meet our responsibility to enforce the 

Voting Rights Act, please inform us of the action Jenkins County 

plans to take concerning this matter. If you have any questions. 

you should call Ms. Colleen Kane (202-514-63361, an attorney in 

the Voting Section. 



Assistant Attorney General 

Civil Rights Division 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


1. My name is Lazar . I am over eighteen years of age and competent to 


testify to the matters contained herein.


2. I am a resident of Fulton County in Georgia and my residence address is:  


, , Georgia. .


3. I have lived in Fulton County since 2009 and voted at the Christian City 


Precinct (#SC211) since then. I moved two weeks prior to the election but had 


not officially changed my address, therefore, I voted at that same precinct. I 


have never before experienced lines at that poll like I experienced on June 9, 


2020.


4. I arrived at the precinct at 9:00 am and saw a long line. As someone who has 


spent a 25-year career in operations and supply chain, observing production 


lines and flows, I estimated I should be at the poll for two hours.


5. We were informed that the lines were so long because the management at the 


church was only allowing six voters in at a time due to Covid19 concerns. At 


one point, the church manager came out and observed the length of the line 


and made the decision to allow ten voters to enter at a time.
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6. As I said, looking at the line, I expected to be there about two hours. Instead it 


took seven. I arrived at 9:00 am and did not leave until 4:00pm, after I was 


able to vote. (See EXHIBIT A – Photos of the Voter Lines)


7. While waiting in line, I observed several cars pull into the parking lot, take a 


look at the line, and then leave. Most people, once in line, stayed in line. 


Voters were determined to make sure they were able to cast their ballot. 


Almost everyone appeared to have a calm determination about them. 


8. A young lady directly behind me in the line had written out her mail-in ballot 


but was afraid that it wouldn’t be counted. Instead of mailing it in, she 


proceeded to wait seven hours to cast her ballot in person. 


9. A group from Fair Fight came with waters and food that they passed out to 


weary voters. I observed a family of four – husband, wife, and two children 


under age 3 – behind me in line. They hadn’t anticipated such a wait and 


therefore had not brought food or water for the children. Needless to say, we 


were all grateful for the sustenance. When I got home that night, I made a 


donation to Fair Fight.  


10. After six hours, around 3:00 pm, I finally entered the church to continue to 


wait inside. While I was inside, a rainstorm came up, soaking the voters as 


they waited outside. I noticed that people remained in line even after the storm.
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11. In observing the set-up inside, I noticed that there were twelve to sixteen 


voting machines but only a single ballot scanner. I determined that only having 


the one scanner was the cause of the bottleneck. While I was waiting inside, 


the scanner stopped working which made the bottleneck worse. The poll 


workers were scrambling to correct the problem and were on the phone trying 


to get help. 


12. The poll workers were as helpful as they could be under the circumstances. 


They were handing out phone numbers for voters to call to register their 


complaints. 


13. The line did not move consistently throughout the day. There was no 


consistent flow, but instead big chunks of advances followed by extremely 


long stops. Even the big chunks of advances were not periodically consistent. 


For example, we would experience a big move in the line, say at 10:15 am, but 


not another until 11:00 am, and then another at 12:10 pm. That never changed 


during the entire 7 hours, which made my Operations and Supply Chain career 


experience determine there was a significant bottleneck in the process. There 


was not sufficient capacity to process the demand to produce a consistent flow. 


14. On my way home at 4:00 pm, I decided to drive up to the precinct –  


– that is across the street from my new residence. Granted, it is a much smaller 


precinct, but there was no line and very few cars. 
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Exhibit A 
Photos of Voter Line at Christian City Precinct (June 9, 2020) 
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AI: 


AP: 


BH: 


HP: 


WH: 


OT: 


UK: 


COUNTY ID COUNTY NAME
      AI         
MALE  


VOTERS


    AI        
FEMALE 
VOTERS


    AI        
UNKNOWN 
VOTERS


AP    
MALE  


VOTERS


    AP        
FEMALE 
VOTERS


    AP        
UNKNOWN 
VOTERS


    BH     
MALE 


VOTERS


    BH     
FEMALE 
VOTERS


    BH        
UNKNOWN 
VOTERS


    HP       
MALE  


VOTERS


    HP       
FEMALE  
VOTERS


    HP        
UNKNOWN 
VOTERS


    WH      
MALE  


VOTERS


   WH        
FEMALE  
VOTERS


    WH        
UNKNOWN 
VOTERS


    OT        
MALE  


VOTERS


   OT      
FEMALE  
VOTERS


    OT        
UNKNOWN 
VOTERS


    UK        
MALE  


VOTERS


UK        
FEMALE 
VOTERS


    UK        
UNKNOWN 
VOTERS


TOTAL 
VOTERS


001 APPLING 12 7 0 29 29 0 929 1125 0 114 131 0 4026 4523 4 32 49 0 391 348 3 11752


002 ATKINSON 2 7 0 2 3 0 395 511 1 165 206 2 1547 1733 1 18 19 0 123 129 3 4867


003 BACON 4 3 0 10 10 0 334 536 1 59 51 0 2552 2861 3 19 25 0 221 178 1 6868


004 BAKER 1 1 0 6 8 0 398 518 0 8 13 0 590 614 0 6 8 0 62 47 0 2280


005 BALDWIN 17 18 1 111 141 0 4648 6382 6 115 130 1 6538 7410 14 102 117 0 781 681 3 27216


006 BANKS 15 11 0 55 67 1 149 116 2 159 141 0 5597 5803 10 57 49 0 494 383 4 13113


007 BARROW 58 75 0 767 811 6 2961 3549 8 1584 1754 9 19141 20868 61 401 460 1 2499 2237 22 57272


008 BARTOW 93 90 0 254 267 2 3372 3970 9 1263 1309 0 27956 30216 75 491 491 2 3468 3082 21 76431


009 BEN HILL 7 8 0 31 27 0 1383 2031 5 80 112 0 2786 3246 6 30 44 0 222 223 5 10246


010 BERRIEN 19 18 0 20 24 0 528 645 1 93 100 0 4627 4973 9 52 38 2 254 255 7 11665


011 BIBB 127 131 1 720 687 4 24699 31921 52 595 739 2 19951 22672 58 688 867 8 3046 2894 43 109905


012 BLECKLEY 6 5 0 25 24 0 637 884 0 24 28 0 2744 2958 3 26 33 0 148 146 0 7691


013 BRANTLEY 19 9 0 11 9 0 133 157 0 32 32 0 5034 5524 7 30 48 0 335 229 2 11611


014 BROOKS 6 12 0 13 27 0 1787 2175 0 86 108 0 3102 3309 4 52 61 1 307 313 1 11364


015 BRYAN 57 46 0 238 295 2 1932 2265 10 510 585 1 10609 11511 29 264 343 4 1443 1447 22 31613


016 BULLOCH 42 36 2 180 216 0 4773 6408 15 326 369 2 13745 15145 36 278 325 0 2397 2049 21 46365


017 BURKE 23 13 0 30 28 0 3218 4144 5 80 84 1 3793 4025 11 58 84 1 715 525 3 16841


018 BUTTS 34 19 0 19 33 0 1771 2085 6 108 105 0 5691 6169 12 84 76 1 697 668 5 17583


019 CALHOUN 0 0 0 13 12 0 786 1073 1 12 14 0 552 598 1 7 5 0 73 66 6 3219


020 CAMDEN 46 54 1 180 268 1 2529 3245 3 402 507 3 10459 11677 15 269 353 0 3285 3060 14 36371


021 CANDLER 5 3 0 11 12 0 631 793 1 72 109 1 2004 2242 8 22 15 0 301 296 7 6533


022 CARROLL 93 103 1 243 297 1 6586 7910 16 901 982 3 28574 31215 68 547 711 5 3773 3561 25 85615


023 CATOOSA 57 51 0 187 184 2 474 493 1 215 299 2 18544 21332 75 183 198 0 2399 2264 29 46989


024 CHARLTON 11 7 0 20 15 0 581 711 0 22 16 0 2098 2344 5 29 32 1 438 371 1 6702


025 CHATHAM 313 309 0 1763 1972 10 33518 41973 102 2785 3075 12 48906 54325 169 1903 2196 10 8160 8033 163 209697


026 CHATTAHOOCHEE 3 8 0 40 45 0 491 524 1 173 132 0 1085 1029 3 44 49 0 353 190 4 4174


027 CHATTOOGA 16 13 0 21 27 0 430 526 0 85 72 0 5495 6361 6 56 80 0 734 678 1 14601


028 CHEROKEE 186 218 1 1236 1558 5 5122 6154 13 3739 4417 14 71622 78038 136 1531 1664 8 9729 9193 85 194669


029 CLARKE 67 79 0 660 807 9 9026 11701 37 1501 1700 14 20759 23068 114 659 833 9 3649 3468 113 78273


030 CLAY 0 0 0 1 2 0 465 681 2 1 3 0 423 448 1 1 2 0 49 38 0 2117


031 CLAYTON 282 257 2 2979 2932 29 60777 78276 208 4124 4638 25 9589 10853 33 2284 3064 18 8582 9496 204 198652


032 CLINCH 4 6 0 5 9 0 508 676 2 17 16 0 1385 1495 4 11 19 0 133 100 0 4390


033 COBB 668 673 1 8746 9751 35 62601 80909 178 14506 16638 52 141426 151541 283 6694 8445 48 19887 20891 382 544355


034 COFFEE 24 20 0 67 67 0 2862 3875 8 462 478 3 7421 8593 15 94 97 1 788 701 8 25584


WHITE NOT OF HISPANIC ORIGIN


OTHER


UNKNOWN


Race Codes: 


AMERICAN INDIAN OR ALASKAN NATIVE


ASIAN OR PACIFIC ISLANDER


BLACK NOT OF HISPANIC ORIGIN


HISPANIC







035 COLQUITT 20 22 0 63 68 0 2502 3233 6 637 723 0 7873 8849 21 107 149 1 774 724 17 25789


036 COLUMBIA 151 168 0 1620 2031 10 8462 10153 33 1734 2097 3 34876 38134 76 1092 1389 2 4236 4175 55 110497


037 COOK 6 7 0 24 28 0 1237 1667 0 94 105 0 3581 3853 2 41 40 0 151 130 0 10966


038 COWETA 94 77 0 558 731 2 6656 9091 30 1283 1644 7 34019 37337 114 678 776 9 6104 5829 58 105097


039 CRAWFORD 16 11 0 10 18 0 753 888 3 35 49 0 3140 3220 1 39 45 0 269 207 3 8707


040 CRISP 11 8 0 38 39 0 2122 3099 10 43 57 0 3161 3631 5 46 49 0 271 253 12 12855


041 DADE 21 14 0 22 30 0 32 22 0 51 44 0 5552 5053 12 30 30 2 642 497 5 12059


042 DAWSON 26 37 0 68 77 0 78 50 0 191 226 0 9537 9984 10 104 88 0 820 778 12 22086


043 DECATUR 12 24 0 26 36 1 2649 3826 4 128 175 1 4371 4996 7 59 52 0 431 380 15 17193


044 DEKALB 673 672 1 8248 9545 19 126344 156986 121 7304 8306 13 81740 90462 99 7353 9347 27 23967 24058 131 555416


045 DODGE 9 6 0 14 24 0 1223 1719 0 38 36 0 3810 4172 6 33 37 0 281 264 2 11674


046 DOOLY 2 6 0 13 12 1 1194 1635 1 42 62 0 1376 1501 0 18 18 0 122 105 1 6109


047 DOUGHERTY 59 37 1 152 139 1 17489 23425 320 263 265 4 7354 8556 37 287 329 10 2335 2113 93 63269


048 DOUGLAS 145 158 0 516 626 3 20368 26409 88 1906 2226 5 18237 20175 41 1094 1457 10 4665 5154 65 103348


049 EARLY 3 7 0 10 13 0 1492 2119 6 9 16 0 1683 1841 2 11 20 0 145 118 1 7496


050 ECHOLS 8 6 0 1 2 0 40 61 0 88 85 0 847 927 1 14 9 0 55 38 0 2182


051 EFFINGHAM 78 67 0 128 191 1 2549 3106 9 499 535 4 16440 17398 38 279 291 2 2034 2019 24 45692


052 ELBERT 3 13 0 36 47 1 1302 1854 3 73 78 0 3968 4489 5 45 62 2 348 324 14 12667


053 EMANUEL 5 8 0 22 25 0 1662 2407 5 58 74 0 4016 4590 6 45 41 0 684 546 3 14197


054 EVANS 2 6 0 14 21 0 691 971 1 70 90 1 1835 2081 3 32 33 0 275 216 1 6343


055 FANNIN 34 37 1 21 49 0 27 26 0 78 93 0 9238 10057 14 75 60 1 571 536 6 20924


056 FAYETTE 104 105 1 1086 1311 11 9657 11675 42 1311 1626 7 26136 28314 93 833 991 3 4956 5244 69 93575


057 FLOYD 50 46 0 265 316 3 3291 4559 6 889 996 4 21445 24561 40 254 294 3 2635 2447 11 62115


058 FORSYTH 187 217 2 6289 6683 49 2654 3120 20 2999 3442 14 51340 56105 252 1591 1707 14 15651 15234 349 167919


059 FRANKLIN 19 8 0 62 57 0 430 575 0 92 82 1 6280 6718 7 46 56 1 602 485 1 15522


060 FULTON 966 902 8 14302 15312 165 158738 187333 748 10915 12308 72 152484 157670 760 9649 11439 157 43357 43793 1522 822600


061 GILMER 27 26 0 32 58 0 45 39 0 305 333 0 10067 10592 28 98 98 2 664 609 4 23027


062 GLASCOCK 0 1 0 2 3 0 53 74 0 1 2 0 866 967 1 3 5 0 49 37 0 2064


063 GLYNN 72 72 0 312 371 1 5626 7492 19 629 729 2 19301 22440 69 369 422 1 2457 2450 37 62871


064 GORDON 50 49 0 140 159 1 716 709 0 982 1173 4 14407 15937 17 187 204 0 1434 1211 6 37386


065 GRADY 21 16 0 24 27 0 1819 2489 5 165 161 0 4563 5310 9 63 71 1 454 425 5 15628


066 GREENE 4 9 0 41 54 1 1625 2183 2 104 98 0 4592 4904 10 45 52 1 440 436 9 14610


067 GWINNETT 786 771 8 28480 29905 302 73509 91550 597 26100 29984 225 113073 121095 553 9130 10839 120 27920 29865 1099 595911


068 HABERSHAM 25 24 0 205 204 0 291 315 1 633 600 3 11451 12771 16 113 132 0 1057 940 10 28791


069 HALL 128 118 1 875 1004 11 4130 4896 20 6708 7031 48 43488 47829 167 846 906 4 7513 6702 80 132505


070 HANCOCK 3 4 0 7 5 0 1785 2175 3 8 4 0 816 789 2 20 25 0 171 153 1 5971


071 HARALSON 21 28 0 46 66 0 399 414 1 64 59 0 8911 9752 22 83 68 1 632 549 4 21120


072 HARRIS 31 21 0 82 147 1 1818 2053 7 241 268 1 9665 10272 13 165 170 0 847 767 6 26575


073 HART 12 9 0 80 81 0 1079 1453 2 66 78 0 6416 7054 19 60 66 0 509 479 3 17466


074 HEARD 8 9 0 11 21 0 305 374 0 32 23 1 3224 3416 8 41 47 0 246 179 0 7945


075 HENRY 184 153 0 1711 1982 17 34351 44841 105 2653 3205 15 31167 33887 70 2694 3221 12 7400 8330 87 176085


076 HOUSTON 107 133 5 1074 1312 10 14149 18841 75 1222 1589 7 29200 31573 82 939 1146 10 3846 3584 79 108983


077 IRWIN 2 6 0 11 14 0 593 821 0 29 35 0 2127 2273 2 11 13 0 131 102 2 6172







078 JACKSON 41 41 0 410 418 3 1553 1731 5 907 1032 0 20268 22004 44 314 326 1 2180 1975 17 53270


079 JASPER 8 9 0 12 15 0 826 1004 1 71 67 0 4077 4245 4 31 26 0 142 131 0 10669


080 JEFF DAVIS 4 5 0 14 15 0 562 718 0 115 156 0 3083 3538 8 23 32 0 228 192 1 8694


081 JEFFERSON 9 11 0 8 17 0 2460 3318 11 25 23 0 2266 2430 2 26 44 1 424 406 3 11484


082 JENKINS 3 3 0 6 6 2 795 1050 1 14 14 0 1383 1520 3 10 13 0 217 156 1 5197


083 JOHNSON 2 1 0 12 5 0 735 949 0 8 9 0 1759 1981 3 11 3 0 117 102 0 5697


084 JONES 18 19 0 36 63 0 2238 2763 1 63 75 0 6946 7638 8 90 95 0 417 288 2 20760


085 LAMAR 15 15 0 18 26 0 1293 1661 0 57 67 0 4362 4693 5 61 65 0 439 389 1 13167


086 LANIER 12 13 0 11 26 0 547 636 1 57 72 0 1857 2128 3 32 44 0 149 136 1 5725


087 LAURENS 26 36 1 107 121 1 4789 6532 15 146 158 0 9241 10393 16 155 187 0 950 775 6 33655


088 LEE 26 21 0 174 184 3 1964 2532 8 132 158 2 7874 8625 26 119 92 1 832 728 18 23519


089 LIBERTY 62 79 1 302 425 0 7131 9012 20 1121 1289 0 6212 6759 13 434 593 2 2212 2014 14 37695


090 LINCOLN 9 5 0 5 14 0 732 918 0 16 13 0 2009 2100 2 20 19 1 213 187 0 6263


091 LONG 14 19 0 51 86 0 1140 1371 3 271 309 0 2581 2866 6 106 131 3 558 515 7 10037


092 LOWNDES 129 129 3 437 565 1 11615 15228 31 906 1073 4 20191 22430 49 933 1078 4 1525 1447 43 77821


093 LUMPKIN 66 43 0 45 59 0 110 88 0 196 203 0 9751 10479 12 120 115 0 933 727 7 22954


094 MACON 3 2 0 42 29 0 1868 2359 2 33 47 0 1235 1251 2 22 22 0 163 127 1 7208


095 MADISON 28 20 0 105 122 2 855 966 2 185 213 0 8157 8907 24 97 100 1 815 717 12 21328


096 MARION 8 9 0 17 25 0 685 846 0 54 46 0 1501 1628 5 19 27 0 113 92 1 5076


097 MCDUFFIE 11 15 0 22 33 0 2528 3395 0 71 83 0 4232 4756 0 36 52 0 96 97 0 15427


098 MCINTOSH 7 15 0 16 19 0 1215 1447 0 33 42 0 2975 3143 3 46 52 0 264 196 1 9474


099 MERIWETHER 12 17 1 17 26 0 2368 3070 4 38 55 0 4349 4597 7 57 72 1 547 504 5 15747


100 MILLER 2 6 0 2 4 0 447 614 0 10 16 0 1323 1453 0 9 6 1 61 39 0 3993


101 MITCHELL 7 13 0 21 31 0 2464 3369 8 91 81 0 3209 3512 6 43 36 0 435 396 7 13729


102 MONROE 20 31 0 70 77 1 1884 2253 10 97 81 0 7457 7854 16 100 114 1 706 619 11 21402


103 MONTGOMERY 3 3 0 5 7 0 568 660 1 51 56 0 1835 2067 2 13 16 0 151 129 1 5568


104 MORGAN 8 9 0 30 38 0 1235 1570 5 71 72 0 5429 5925 6 46 48 0 360 299 1 15152


105 MURRAY 20 18 0 21 29 1 76 59 0 621 689 3 9423 10289 14 92 86 0 885 786 4 23116


106 MUSCOGEE 128 148 3 1070 1321 10 26538 35729 86 2010 2242 15 24137 28721 88 1226 1692 7 4505 4697 123 134496


107 NEWTON 89 83 0 226 301 2 15445 21197 7 791 994 2 16157 17982 10 601 816 1 3548 3319 6 81577


108 OCONEE 16 20 0 370 439 1 534 678 3 318 316 2 12162 13237 29 154 154 3 1085 999 15 30535


109 OGLETHORPE 8 6 0 15 22 0 726 853 0 108 98 1 4083 4321 10 53 61 1 408 359 6 11139


110 PAULDING 153 158 1 419 558 2 10310 12758 32 2016 2323 7 37562 40722 76 1038 1256 4 4538 4627 40 118600


111 PEACH 21 12 0 37 66 0 3301 4143 7 280 306 0 4467 4776 17 111 114 0 500 485 7 18650


112 PICKENS 20 22 0 42 55 0 97 100 0 98 152 0 10261 11123 0 51 67 0 1078 835 0 24001


113 PIERCE 15 12 1 19 29 1 441 549 2 50 72 0 5058 5649 18 41 41 0 524 514 11 13047


114 PIKE 14 7 0 16 31 0 548 597 1 38 46 0 5734 6180 12 46 38 0 484 384 3 14179


115 POLK 11 15 0 33 56 0 1140 1601 2 357 383 3 9313 10383 25 118 122 2 823 691 5 25083


116 PULASKI 4 4 0 15 15 0 685 912 1 26 29 0 1871 2021 4 32 34 0 102 90 0 5845


117 PUTNAM 19 3 1 28 44 0 1464 1976 3 119 133 0 5551 5961 15 60 53 0 519 435 5 16389


118 QUITMAN 5 9 0 2 4 0 272 399 0 6 7 0 399 415 0 5 5 0 42 32 0 1602


119 RABUN 14 20 0 15 23 0 32 42 0 129 114 0 5666 6256 18 39 45 0 492 429 2 13336


120 RANDOLPH 3 5 0 3 4 0 984 1435 5 10 13 0 840 910 0 9 10 0 94 89 8 4422







121 RICHMOND 153 183 2 653 936 9 31585 41621 352 1230 1417 7 21293 23970 116 1406 1838 14 6217 5975 249 139226


122 ROCKDALE 76 64 0 379 471 1 15087 19478 47 937 1027 3 8890 9807 17 684 883 5 3042 3519 28 64445


123 SCHLEY 1 1 0 4 9 0 209 300 0 13 27 0 1080 1192 2 13 7 1 53 46 0 2958


124 SCREVEN 6 9 0 17 15 0 1582 1941 2 27 22 0 2569 2835 6 27 27 0 405 375 3 9868


125 SEMINOLE 3 5 0 7 7 0 772 1092 0 17 28 0 1799 1939 1 17 23 0 139 132 1 5982


126 SPALDING 49 51 0 110 158 0 6322 8547 20 402 475 1 12929 14490 27 315 342 0 1581 1506 26 47351


127 STEPHENS 18 18 0 56 64 0 820 955 0 102 94 1 7257 7887 14 82 104 0 598 548 5 18623


128 STEWART 4 0 0 2 3 0 761 947 2 8 3 0 544 527 1 10 5 1 55 55 0 2928


129 SUMTER 5 7 0 55 66 0 3635 5266 9 109 135 0 3862 4349 10 64 72 0 373 339 7 18363


130 TALBOT 3 4 0 2 7 0 1066 1387 0 14 17 0 930 988 0 15 17 2 115 76 0 4643


131 TALIAFERRO 0 0 0 0 1 0 346 332 0 8 3 0 251 252 0 7 5 0 29 20 1 1255


132 TATTNALL 9 6 0 20 26 0 1021 1331 7 181 248 1 3935 4441 12 63 57 0 591 493 8 12450


133 TAYLOR 1 2 0 11 4 0 814 1075 3 19 29 0 1541 1616 5 14 15 0 167 145 1 5462


134 TELFAIR 7 5 0 12 7 0 850 1108 3 24 25 1 1803 1962 3 24 17 0 170 156 8 6185


135 TERRELL 4 6 0 17 8 1 1590 2074 6 13 20 0 1260 1266 4 24 23 0 186 180 1 6683


136 THOMAS 31 30 0 98 103 0 4046 5787 9 139 181 0 8536 9762 23 127 137 0 947 938 9 30903


137 TIFT 11 19 0 118 123 1 2860 4023 18 503 515 4 7182 8312 23 118 140 1 602 584 18 25175


138 TOOMBS 9 8 0 41 42 0 1554 2209 5 237 290 1 4942 5792 16 69 115 0 672 587 4 16593


139 TOWNS 7 5 0 17 19 0 18 19 0 33 61 1 4550 5146 9 47 46 0 287 258 0 10523


140 TREUTLEN 1 2 0 2 4 0 513 720 0 13 8 0 1381 1446 2 7 13 0 111 91 2 4316


141 TROUP 29 32 0 199 198 0 5964 8405 18 225 240 4 12169 14009 28 220 257 5 1366 1184 28 44580


142 TURNER 6 6 0 11 16 0 905 1216 1 40 37 0 1522 1712 2 20 15 0 125 110 2 5746


143 TWIGGS 10 7 0 5 12 0 1207 1350 2 19 28 0 1594 1672 3 33 29 0 201 173 4 6349


144 UNION 16 7 0 34 48 0 28 17 1 85 117 0 8608 9470 16 93 113 0 609 584 10 19856


145 UPSON 18 7 0 30 38 0 2035 2801 9 48 56 0 5677 6417 10 71 89 1 697 587 8 18599


146 WALKER 38 48 0 72 75 0 642 775 1 151 169 0 17669 20046 37 146 203 0 2274 2109 14 44469


147 WALTON 90 67 0 353 341 4 4797 6053 22 675 780 1 23638 26007 50 455 529 7 4023 3811 29 71732


148 WARE 22 12 0 57 65 0 2071 3101 4 105 123 0 6315 7362 17 74 128 0 815 705 8 20984


149 WARREN 3 2 0 4 7 0 938 1182 3 4 7 0 749 784 1 14 11 0 102 66 0 3877


150 WASHINGTON 10 3 0 16 15 0 2611 3690 3 21 31 0 2842 3187 3 33 33 0 376 305 0 13179


151 WAYNE 11 18 0 40 52 0 1196 1696 1 139 154 1 6478 7375 11 80 85 0 704 633 1 18675


152 WEBSTER 1 0 0 1 2 0 347 414 1 4 5 1 431 473 1 9 9 0 19 28 0 1746


153 WHEELER 2 2 0 0 2 0 376 453 0 16 15 0 1047 1137 0 9 7 0 84 69 1 3220


154 WHITE 22 31 0 30 43 1 121 118 0 95 107 0 9165 9827 13 72 75 0 736 682 1 21139


155 WHITFIELD 53 42 0 243 306 1 1045 1177 1 4446 4669 16 18034 20611 54 328 389 2 2547 2320 21 56305


156 WILCOX 3 1 0 7 9 0 547 700 0 27 27 0 1496 1637 1 14 12 0 72 55 0 4608


157 WILKES 8 6 0 17 14 0 1117 1482 6 25 25 0 1845 1957 1 25 41 0 207 163 5 6944


158 WILKINSON 4 7 0 1 8 0 1122 1408 4 9 18 0 1797 1866 3 20 22 0 148 153 0 6590


159 WORTH 7 9 0 10 22 0 1518 1942 5 44 41 0 4645 4947 7 47 42 0 420 344 4 14054


8346 8291 52 92511 102307 766 978607 1240950 3830 127213 144606 671 1858545 2030597 5179 67289 81171 590 318826 312983 6013 7389343GRAND TOTALS: 
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From: Christopher Channell <cchannell@glynncounty-ga.gov>
Date: Tuesday, October 6, 2020 at 3:25 PM
To: AO Records <records@americanoversight.org>
Subject: Open Records Request


Good afternoon,


There really hasn’t been much communication with the State regarding the Absentee Ballot Task Force.
I was contacted by State Elections Director Chris Harvey in early April by phone to inquire if I would be
interested in serving on an Absentee Ballot Task Force.  I indicated that I would.
I contacted Chris on April 14th to see if they had a date in mind for a first meeting.  See email April 14
above.
April 27th email is a “welcoming email” and attachment that lists the members on the task force.
May 8 email was a forwarded email from the Secretary of State’s Press Secretary.
May 15th email was the announcement for the first (and only so far) meeting of the task force.  Agenda
Included.
Misc Email to Other Area Supervisors.  I sent an email to a few supervisors to see if they had any
concerns on Absentee Voter Fraud.  None indicated there was any concern of absentee ballot voter
fraud.
Misc Email with Jennifer Logan. Emails back and forth discussing potential questions or scenarios that
might come up on the first meeting call.
May 20 email From Chris Harvey informing Jennifer and I what he thought the other task force members
might want to hear from us on the first meeting.
May 21 email to Chris Harvey looking for some clarification of the process by which suspected voter
fraud is handled at which levels.


There is NOT a wide spread case of Voter Fraud happening.  Signature mismatch is probably the
biggest concern for local election officials.  Signatures change over time.  We try matching a signature
from a voter today to Voter registration cards from the 60s and 70s.  There is a process that each County
MUST take to attempt to cure ballots that have an issue, including signature mismatch.  We go beyond
that and attempt to contact the voter by phone if available as well as the required letter.


Let me know if you have any other questions.


ChrisAMERICAN 
PVERSIGHT 
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Christopher Channell,
Supervisor Board of Elections and Registration
1815 Gloucester St. Brunswick, GA 31520-6904
Glynn County Georgia
Phone: (912)554-7065  Fax: (888) 870-1374
cchannell@glynncounty-ga.gov


Confidentiality Notice: This message is confidential, intended only for the named recipient(s), and may contain information that
is privileged, or exempt from disclosure under applicable law. If you are not the intended recipient(s), or believe that you have
received this communication in error, please do not print, copy, retransmit, disseminate, or otherwise use this message, or any
portion thereof. If you received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete the original message that you received. Receipt by anyone other than the named recipient(s) is not a waiver of any
attorney-client, work product, or other applicable privilege. Thank you.


-----
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 
 


 
VOTEAMERICA; VOTER 
PARTICIPATION CENTER; and 
CENTER FOR VOTER 
INFORMATION, 


 
Plaintiffs, 


 
v.  
 
BRAD RAFFENSPERGER, in his 
official capacity as Secretary of State 
of the State of Georgia; REBECCA 
SULLIVAN, in her official capacity as 
Vice Chair of the STATE ELECTION 
BOARD; DAVID WORLEY, 
MATTHEW MASHBURN, and ANH 
LE, in their official capacities as 
members of the STATE ELECTION 
BOARD, 


 
Defendants. 


 
 


 
 
 
 


Civil Action No. 
___________________  


 
COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 


 
Plaintiffs VoteAmerica, Voter Participation Center, and Center for Voter 


Information (“Plaintiffs”) file this Complaint for Declaratory and Injunctive Relief 


against Defendants Brad Raffensperger, in his official capacity as the Georgia 


Secretary of State; Rebecca Sullivan, in her official capacity as Vice Chair of the 
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State Election Board; and David Worley, Matthew Mashburn, and Anh Le, in their 


official capacities as members of the State Election Board (collectively 


“Defendants”), and allege the following: 


INTRODUCTION 
 


1. In the most recent election cycle, Georgia voters turned out in record 


numbers, casting more than 5 million votes in the 2020 general election and nearly 


4.5 million in the 2021 runoff elections, both representing record-breaking levels of 


voter turnout.  


2. Georgians’ extraordinary levels of voter engagement in the 2020 and 


2021 elections are remarkable because those elections occurred during the height of 


the COVID-19 pandemic, which disrupted daily operations and exacerbated burdens 


in all aspects of life, including civic participation in elections.  


3. Due in part to the dangers posed by COVID-19, more Georgians voted 


absentee in 2020 and 2021 than ever before. In the 2020 general election, Georgia 


voters cast 1,320,154 absentee ballots, and in the 2021 runoff elections, Georgia 


voters cast 1,070,596 absentee ballots. Both numbers broke all-time absentee voting 


records for general and runoff elections. 


4. Georgia’s 2020 and 2021 elections were also conducted safely and 


securely. Georgia Secretary of State Brad Raffensperger affirmed that the election 
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was “secure, reliable and efficient,” and after a statewide audit, concluded that there 


was no evidence that raised doubts about the outcome of the 2020 General Election. 


Governor Brian Kemp, Lieutenant Governor Geoff Duncan, and Georgia Voting 


Systems Manager Gabriel Sterling all repeatedly assured Georgian voters that the 


validity of the 2020 and 2021 elections were not in question and that their votes were 


accurately counted.  


5. After the 2020 General Election took place, several candidates for 


office, political parties, and other individuals filed numerous lawsuits seeking to 


challenge the validity of Georgia’s election results. None of those lawsuits prevailed, 


and not a single court found evidence that the election results in Georgia were tainted 


by fraud or misconduct.   


6. Rather than celebrating Georgians’ record-breaking turnout and 


success in conducting two secure elections in a span of two months, the Georgia 


General Assembly instead enacted Senate Bill 202 (“SB 202”) through a secretive 


and extremely accelerated legislative process, with little to no opportunity for public 


input or review.  


7. SB 202 is an omnibus elections law that radically transforms Georgia’s 


election systems in several ways that increase burdens on voters and others engaged 


in the political process. 
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8. Among the many flawed provisions of SB 202 are several restrictions 


and prohibitions on the distribution of absentee ballot applications by third-party 


organizations. Those restrictions include: (1) a prohibition on prefilling absentee 


ballot applications, even where voters provide that information themselves, (2) a 


misleading disclaimer that is required to be attached to any absentee ballot 


application distributed by a non-governmental entity, and (3) an affirmative 


requirement to monitor an ever-changing list from the Secretary of State to avoid 


sending duplicate application forms to voters who have already requested, received, 


or cast an absentee ballot (together, “Ballot Application Restrictions”). SB 202 also 


imposes a $100 penalty per duplicate application sent to a voter who has already 


requested, received, or cast an absentee ballot.  


9. These new requirements are not only costly and burdensome on 


nonprofit organizations who work to encourage political participation and facilitate 


access to absentee voting for Georgians—in some cases they are impossible to 


comply with or would present such prohibitively expensive financial burdens that 


some groups, like Plaintiffs VoteAmerica, Voter Participation Center, and Center 


for Voter Information, may have no choice but to cease their operations in Georgia 


altogether.  
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10. Nonprofit organizations like Plaintiffs VoteAmerica, Voter 


Participation Center, and Center for Voter Information have a First Amendment right 


to engage in political speech and expression by encouraging eligible Georgians to 


vote absentee and providing them with the information and resources to do so. SB 


202 unnecessarily and severely burdens that right by stifling Plaintiffs’ protected 


political speech, compelling them to engage in misleading and confusing speech 


mandated by the Government, and limiting their right to freely associate with others.  


11. Moreover, the Ballot Application Restrictions are unconstitutionally 


vague and overbroad, such that they violate Plaintiffs’ First Amendment and Due 


Process Rights.  


12. Voting is paramount in our Constitutional system because it is 


“preservative of all rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). And voter 


engagement speech is “core political speech,” for which the protections of the First 


Amendment are at their highest. Meyer v. Grant, 486 U.S. 414, 422 (1988). 


Nonprofit organizations like Plaintiffs, whose missions focus on expanding electoral 


participation and voter turnout through, inter alia, the distribution of absentee ballot 


applications, are an essential piece of our civic society. SB 202 unduly restricts 


Plaintiffs’ ability to engage with Georgia voters with no countervailing justification 


for the restrictions.  
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13. The challenged provisions of SB 202 violate the Constitution of the 


United States. They must be declared unconstitutional and their enforcement must 


be enjoined.   


JURISDICTION AND VENUE 


14. This action is brought under the United States Constitution. The Court, 


therefore, has jurisdiction to hear this case pursuant to 28 U.S.C. §§ 1331, 1343, 


1357, and 42 U.S.C. § 1983. It also has jurisdiction under the Declaratory Judgment 


Act, 28 U.S.C. §§ 2201 and 2202, to grant the declaratory relief requested.  


15. This Court has personal jurisdiction over each Defendant in their 


official capacity because each is a citizen of Georgia and their principal places of 


business are in the Atlanta Division of the United States District Court for the 


Northern District of Georgia.  


16. Venue is proper in this District under 28 U.S.C. § 1391(b) because the 


Defendants in their official capacities reside in this District and all Defendants reside 


in Georgia, and because a substantial portion of the events giving rise to these claims 


occurred in the Northern District of Georgia.  
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PARTIES 


Plaintiffs 


17. Plaintiff VoteAmerica is a 501(c)(3) nonprofit organization founded by 


a small team of elections and technology experts (including the founders of Vote.org 


and Vote.gov). VoteAmerica’s core mission is to persuade and assist all eligible 


American voters to engage in the electoral process. It does so by providing access to 


trusted election information, open platform technology, and education programs to 


support and empower the most vulnerable voters to navigate the path to exercising 


their vote.  


18. A key component of Plaintiff VoteAmerica’s civic engagement activity 


and speech is providing voters with information and resources to facilitate their 


applications for absentee ballots. The VoteAmerica website provides extensive 


guides and tools for voter registration, absentee or mail voting, and voting in person 


in each state. VoteAmerica’s resource for absentee or mail voting in Georgia consists 


of a guide to absentee voting rules, including deadlines, identification requirements, 


and other instructions, as well as links to relevant election offices and other election 


resources.  


19. VoteAmerica’s first and primary resource for absentee voting in 


Georgia is an interactive Absentee and Mail Ballot tool that allows electors to 
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provide their name, address, date of birth, email, and phone number to prepare an 


official absentee ballot application form with their provided information while also 


signing up for further voter engagement communications from VoteAmerica. After 


users complete their absentee ballot application using VoteAmerica’s web tool, the 


partially prefilled (with information provided by the voter) absentee ballot 


application is sent to the voter to submit to their local election official, and the voter 


receives follow-up communications from VoteAmerica to provide them with 


information regarding that election and future elections. This Absentee and Mail 


Ballot tool is available to potential voters not only on VoteAmerica but also on 


partner websites that utilize VoteAmerica’s tool, which it makes freely available. 


VoteAmerica staffs this tool with at least three researchers at all times to keep the 


information provided on the tool up-to-date.  


20. VoteAmerica seeks to reach the largest number of potential voters with 


its voter engagement message by pairing the tools and resources on its website with 


many other modes of speech, including peer-to-peer texting, campus engagement, 


billboards, digital ad campaigns, and other modes of communication to assist voters 


in all elements of the voting process. These communications guide voters to 


VoteAmerica’s available online tools and resources. VoteAmerica also shares 
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graphics, messaging, and other communications products with partners to amplify 


its message further.  


21. VoteAmerica provides resources and communications to millions of 


voters in all fifty states, including Georgia. More than forty-eight thousand Georgia 


voters engaged with VoteAmerica’s Absentee and Mail Voting tool during 


Georgia’s most recent elections, including 46,732 voters during the November 2020 


general election and 1,913 Georgia voters during the January 2021 Runoff Election. 


Additionally, more than 143,198 Georgia voters presently receive VoteAmerica’s 


educational emails and reminder text messages. Further, VoteAmerica anticipates 


future growth in the number of Georgia voters who use its resources and plans to 


continue to send educational messages, assistance, and reminders about voting, 


including in upcoming local and state elections in 2021.  


22. In light of SB 202’s restrictions on absentee ballot application 


distribution, VoteAmerica’s model for communicating, associating, and engaging 


with Georgia voters will be upended. First, VoteAmerica will be required to append 


a confusing, misleading, and dissuading disclaimer to all Georgia applications it 


distributes. This will require VoteAmerica to expend and divert resources towards 


designing an application and ensuring that the application complies with SB 202’s 


various requirements. Additionally, VoteAmerica will be required to divert 
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resources from other programs and initiatives to implement a costly mechanism to 


comply with SB 202’s restrictions on who can receive an application from 


VoteAmerica and when. VoteAmerica will be reliant on what data becomes 


“available” from the Secretary of State and when. With respect to all of these 


elements, VoteAmerica will be forced to navigate vague and overbroad restrictions, 


some of which may prove wholly impossible to comply with in practice.  


23. To comply with SB 202, VoteAmerica would have to divert a 


significant portion of its limited programmatic and financial resources and spend 


hundreds of hours of staff time to develop a new matching algorithm to cross-


reference each voter who engages with the Absentee and Mail Voting tool against 


the list provided by the Secretary of State. Developing this new tool would be 


necessary to attempt to mitigate the harmful impact of SB 202. To avoid the threat 


of civil sanctions or other penalties for potential mistakes, the algorithm would have 


to flag every voter who attempted to engage with the tool before the voter could 


submit an absentee ballot application request to VoteAmerica’s system. Assuming 


VoteAmerica is able to develop such a system, VoteAmerica would then have to rely 


on the accuracy of the Secretary of State’s list. VoteAmerica would then be forced 


to constantly update the data set upon which its algorithm would rely to ensure that 


it is using the most up-to-date information from the Secretary of State to verify that 
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no voters who have already applied for an absentee ballot use their service to 


complete and submit an additional absentee ballot application. No technology can 


guarantee the accuracy of the Secretary of State’s list, especially if the list is not 


updated with any specific frequency. Furthermore, no technology would allow 


VoteAmerica to check if a voter has already submitted an absentee ballot application 


after that voter has already been sent an absentee ballot application via its Absentee 


and Mail Voting tool. When the Secretary of State’s list is inaccurate or stale, voters 


will inadvertently submit a duplicate absentee ballot application using 


VoteAmerica’s tool. Even if VoteAmerica expends significant resources to try and 


avoid this problem, through no fault of its own it will likely incur financial sanctions 


and risk more significant penalties due to inadvertent duplicate applications.  


24. The risk of a voter slipping through the cracks is prohibitively 


expensive. VoteAmerica predicts that the cost of assuming fines for each duplicate 


application could bankrupt the organization. VoteAmerica spends approximately 


thirty-three cents per voter through its Absentee and Mail Voting tool. That cost 


would increase by $100 per penalty for each duplicate absentee ballot application, a 


potential increase of more than 30,000 percent per application.  


25. Based on its assessment of the costs associated with complying with SB 


202’s requirements and the necessary risks of incurring penalties for inadvertent 
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distribution of duplicate applications, VoteAmerica estimates that complying with 


SB 202 would effectively preclude VoteAmerica from fulfilling its mission and 


encouraging and supporting Georgia voters.   


26. Plaintiff Voter Participation Center (“VPC”) is a 501(c)(3) nonprofit, 


nonpartisan organization founded in 2003. VPC’s mission is to provide voter 


registration, early voting, vote by mail, and get out the vote (“GOTV”) resources 


and information to traditionally underserved groups, including young voters, voters 


of color, and unmarried women.   


27. Plaintiff Center for Voter Information (“CVI”) is a 501(c)(4) nonprofit, 


nonpartisan organization and a partner organization to VPC. CVI’s mission is to 


provide education and resources to eligible voters and encourage them to participate 


in democracy through means such as registering to vote, submitting absentee ballot 


applications, and voting.  


28. VPC and CVI focus their efforts on communicating with and 


encouraging their potential voters to increase their engagement with the political 


process and assist them in doing so. VPC and CVI have designed and implemented 


direct mail programs to send mass mailers to their target demographics with 


resources for eligible voters to submit voter registration applications and absentee 


ballot applications. In 2020 alone, through their direct mail programs and other voter 
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engagement activities, VPC and CVI sent approximately 83,005,908 vote-by-mail 


applications across the country, including 9,605,979 in Georgia. In 2018, VPC and 


CVI distributed 12,868,108 absentee ballot applications nationally, including 


654,824 in Georgia.  


29. One of VPC’s primary activities is to associate with traditionally 


underserved voters and communicate to them the information and resources 


necessary to submit absentee ballot applications.    


30. Likewise, CVI’s primary activity is to associate with its targeted voters 


and communicate resources and assistance for them to submit absentee ballot 


applications.   


31. Both VPC and CVI include a cover letter with every absentee ballot 


application that explains the organization’s mission, contains the instructions for 


submitting an absentee ballot application to the voter’s local election official, and 


communicates a persuasive message and encouragement for the voter to request and 


cast an absentee ballot. VPC and CVI’s mailers already disclose information 


identifying themselves as the sender and reminding recipients that they need not 


submit a new application if they have already requested or received an absentee 


ballot.  
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32. In Georgia, VPC and CVI undertake these activities by first obtaining 


access to statewide voter registration files for the State of Georgia. VPC and CVI 


then send voters targeted mailers that include a cover letter, postage-paid envelope 


addressed to the voter’s county election office, and an absentee ballot application 


obtained directly from the Georgia Secretary of State, which VPC and CVI typically 


prefill with some of the voter’s information from their registration records. VPC and 


CVI sent 654,824 and 9,605,979 applications to Georgia voters during the 2018 and 


2020 elections, respectively. These voter engagement efforts are remarkably 


successful. An estimated 30,119 Georgia voters submitted an absentee ballot 


application provided by VPC or CVI to their state or local election official in the 


2018 election, and an estimated 576,487 voters did so for the 2020 general election. 


An additional 88,563 Georgia voters submitted an absentee ballot application 


provided by VPC or CVI for the 2021 runoff elections.  


33. VPC and CVI regularly work with state election officials in Georgia to 


ensure the accuracy of their direct mail programs before they distribute registration 


forms or absentee ballot applications to Georgia voters.   


34. Specifically, VPC and CVI coordinate with state election officials to 


review their direct mail materials and ensure that their absentee ballot applications 


and other information are current.   
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35. VPC and CVI also periodically request updated voter records from state 


election officials to proactively remove voters from their mailing lists who have 


already requested or submitted an absentee ballot application.   


36. VPC and CVI regularly communicate with state elections officials in 


Georgia to ensure that their activities are consistent with Georgia law. To this end, 


neither VPC nor CVI have ever received a formal complaint about their activities in 


Georgia.   


37. To execute their direct mail programs, VPC and CVI pay for a 


professional printer to produce and send several mailers to their targeted eligible 


voters over the course of an election cycle. Because VPC and CVI’s operations are 


nationwide in scope, they submit millions of printing requests at a time for mailers 


intended to be sent to potential voters in multiple states, including in Georgia. This 


ordering, printing, and sending process for mailers takes at least four weeks per 


mailing cycle, with up to one million individual mailers printed per day.   


38. VPC and CVI estimate that each individual mailer—which includes the 


cover letter, pre-stamped and pre-addressed envelope, and prefilled absentee ballot 


application—costs thirty-nine cents per mailer to produce.   
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39. SB 202’s absentee ballot application distribution restrictions would 


effectively shut down VPC and CVI’s current absentee ballot application direct mail 


programs in the state of Georgia.  


40. Given the timelines for printing and mailing ballots and the scale at 


which VPC and CVI operate, it is impossible for VPC and CVI to comply with the 


absentee ballot application distribution restrictions in SB 202 without completely 


derailing their voter communication and engagement activities concerning absentee 


voting.  


41. SB 202’s prohibition on engaging with potential voters by prefilling 


any of the absentee ballot application will also substantially alter both the method 


by which VPC and CVI communicate with Georgia voters and the content of that 


communication. Based on their past experience and internal research, VPC and CVI 


have concluded that voters are more likely to submit an application that is already 


partially prefilled with their information. If VPC and CVI are required to send blank 


applications, that would drastically reduce the efficacy of their direct mail program 


and their ability to further their pro-voting engagement message.  


42. VPC and CVI’s objectives and intentions are to continue to engage and 


communicate with Georgia voters through their direct mail programs, but the costs 


of committing an inadvertent but essentially inevitable mistake while distributing 
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absentee ballot applications could make the undertaking prohibitively expensive. 


Because VPC and CVI mail millions of mailers to voters every election cycle, SB 


202’s $100 penalty per duplicate application would significantly increase the cost of 


their respective direct mail programs. Compared to the present thirty-nine cent cost 


to produce each mailer and communicate with potential voters, the potential $100 


penalty associated with sending a duplicate mailer would represent a 25,000 percent 


cost increase per mailer.   


43. If SB 202 is not enjoined, VPC and CVI will likely have to stop their 


absentee ballot application direct mail program for the State of Georgia entirely.  


Defendants 


44. Defendant BRAD RAFFENSPERGER is the Secretary of State of 


Georgia and is sued in his official capacity. As the chief elections official of the 


State, he is responsible for overseeing and administering Georgia’s election laws and 


regulations. See O.C.G.A. §§ 21-2-210, 21-2-50, 45-13-20; see also Ga. Op. Att’y 


Gen. No. 2005-3 (Apr. 15, 2005). Defendant Raffensperger also issues guidance to 


Georgia’s county election officials on a range of elections procedures and 


requirements. SB 202 assigns Defendant Raffensperger authority as Secretary of 


State to implement aspects of Georgia’s absentee ballot application system. See SB 


202, Section 25 (to be codified as O.C.G.A. § 21-2-381). 
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45. Defendant REBECCA N. SULLIVAN is Vice Chair of the State 


Election Board of Georgia. Defendants DAVID J. WORLEY, MATTHEW 


MASHBURN, and ANH LE are members of the State Election Board of Georgia. 


Defendants Sullivan, Worley, Mashburn, and Le are sued in their official capacities. 


As Vice Chair and as members of the State Election Board, Defendants Sullivan, 


Worley, Mashburn, and Le are responsible for, inter alia, “promulgat[ing] rules and 


regulations so as to obtain . . . the legality and purity in all primaries and elections” 


and “formulat[ing], adopt[ing], and promulgat[ing] such rules and regulations, 


consistent with law, as will be conducive to the fair, legal, and orderly conduct of 


primaries and elections[.]” O.C.G.A. § 21-2-31(1), (2). They are further responsible 


for “investigat[ing], or authoriz[ing] the Secretary of State to investigate, when 


necessary or advisable the administration of primary and election laws and frauds 


and irregularities in primaries and elections and to report violations of the primary 


and election laws either to the Attorney General or the appropriate district attorney 


who shall be responsible for further investigation and prosecution.” Id. at § 21-2-


31(5). They are authorized to “employ such assistants as may be necessary” to 


conduct their responsibilities and to “take such other action, consistent with law, as 


the board may determine to be conducive to the fair, legal, and orderly conduct of 


primaries and elections.” Id. at §§ 21-2-31(8), (10).  
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46. SB 202 specifically authorizes Defendants Sullivan, Worley, 


Mashburn, and Le, as members of the State Elections Board, to impose financial 


sanctions on Plaintiffs for violations of the challenged provision of SB 202 which 


restricts the sending of absentee ballot applications to those Georgians who may 


have already requested, received, or voted an absentee ballot. Section 25 (to be 


codified at O.C.G.A. § 21-2-381(a)(3)(B)). Likewise, SB 202 specifically authorizes 


Defendants Sullivan, Worley, Mashburn, and Le, as members of the State Elections 


Board, to “promulgate reasonable rules and regulations for the implementation of” 


the remaining challenged provisions. Id. (to be codified at O.C.G.A. § 21-2-381(e)).  


FACTS 


Legal Background 


47. Any eligible voter in Georgia may vote by absentee ballot. O.C.G.A. § 


21-2-380(b). To vote by absentee ballot, an eligible voter must submit an absentee 


ballot application to the board of registrars or absentee ballot clerk in their county 


no earlier than seventy-eight days prior to an election and no later than eleven days 


before an election. SB 202, Section 25 (to be codified at O.C.G.A. § 21-2-


381(a)(1)(A)). This is a shorter timeframe for absentee ballot applications than under 


prior Georgia law, which previously allowed applications anytime in the 180 days 


before an election. Id. 
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48. Officials at the state and local level participate in administering 


absentee voting. The Secretary of State coordinates absentee voting statewide by 


promulgating rules to establish uniform procedures and prescribe standard forms for 


printed materials including applications, ballots, ballot envelopes, return envelopes, 


and instructions to voters. See O.C.G.A §§ 21-2-383, 21-2-384(b); see also SB 202, 


Section 25 (to be codified at O.C.G.A 21-2-381(a)(1)(C)(ii)). Superintendents, 


registrars, and absentee ballot clerks administer absentee voting locally by, inter 


alia, printing the necessary materials, accepting and processing absentee ballot 


applications, providing ballots to eligible voters, receiving voted ballots, and 


ultimately accepting or rejecting voted ballots. See O.C.G.A §§ 21-2-381, 21-2-383, 


21-2-384.  


49. The official absentee ballot application form promulgated by the 


Secretary of State of Georgia—the distribution of which is at the crux of this 


lawsuit—is publicly available online on the Secretary of State’s website, on county 


election offices’ websites, and on third-party websites.   


The 2020 and 2021 Elections  


50. Georgia held two statewide election days in 2020. Primary elections for 


offices including U.S. Senate, U.S. House of Representatives, Georgia Senate, and 


Georgia House of Representatives, among others, were held on June 9, with early 
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voting from May 18 to June 5. The general Presidential election was held on 


November 3, with early voting from October 12 to October 30. Georgia also held 


statewide runoff elections for U.S. Senate and Georgia Public Service Commission 


in 2021 on January 5. 


51. The 2020 and 2021 elections saw record turnout among Georgians of 


all political persuasions and, given the pandemic circumstances under which they 


were held, also experienced a steep increase in the use of absentee voting.  


52. More than 5 million Georgians voted in the November 2020 election 


(compared to 4.1 million votes in November 2016) and nearly 4.5 million Georgians 


voted in the January 2021 runoff elections thereafter.  


53. In November 2020, 1,320,154 Georgians voted absentee compared to 


181,135 Georgians in November 2016. In the January 2021 runoff election, 


1,070,596 absentee ballots were cast, accepted, and counted. 


54. In the aftermath of the November 2020 Presidential Election, there were 


untold numbers of baseless accusations of election malfeasance in an attempt to 


undermine the results of the election in Georgia.  


55. However, the integrity of the results of Georgia’s 2020 and 2021 


elections cannot be doubted. The results of the November 2020 election underwent 


numerous risk-limiting audits and ballot-by-ballot hand counts, all of which 
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confirmed the results and integrity of the election and disproved baseless accusations 


of irregularities. Despite a searching inquiry and substantial litigation, no evidence 


of voter fraud was uncovered. Indeed, a signature match audit in Cobb County found 


“no fraudulent absentee ballots” whatsoever, with a 99% confidence threshold.  


Legislative History 


56. The success and historic turnout of the 2020 and 2021 Georgia elections 


are due in large part to a concerted effort by a broad coalition of Georgians, 


community organizations, churches, civic participation groups, and others to 


encourage eligible voters to overcome existing barriers to political participation, 


educate voters on how to vote safely by mail, and assist voters in navigating the 


electoral process. Plaintiffs were part of this concerted and successful campaign to 


communicate with Georgia voters and provide them with the resources they needed 


to participate in the election.  


57. It is against this backdrop of enhanced voter engagement across the 


State, increased voter turnout, and increased utilization of absentee ballots that 


Georgia enacted SB 202. 


58. The increased participation and widespread agreement that Georgia’s 


election ran safely and efficiently did not spark the pride in the democratic process 


that one might expect of our elected leaders. Rather, politicians and legislators 


Case 1:21-cv-01390-JPB   Document 1   Filed 04/07/21   Page 22 of 59







 23 


repeatedly indicated or openly announced that the motivation behind their renewed 


efforts to change Georgia’s voting laws in the aftermath of the 2020 and 2021 


elections was not to improve electoral administration but to suppress turnout and 


bolster the political advantage of the party in power.   


59. For example, the Chair of the Gwinnett County Elections Board stated: 


“They don’t have to change all [the voting laws], but they’ve got to change the major 


parts of them so that we [Republicans] at least have a shot at winning.” Georgia 


House Speaker David Ralston opposed providing every voter with an absentee ballot 


because it would “certainly drive up turnout.” And Representative Barry Fleming, 


Chair of the House Special Committee on Election Integrity, penned an 


inflammatory op-ed that baselessly attacked absentee voting and likened it to being 


in the “shady part of town” where the “chance of being shanghaied is significant.” 


Defendant Raffensperger’s office recognized legislators’ misguided efforts in 


February, stating: “At the end of the day many of these bills are reactionary to a 


three-month disinformation campaign that could have been prevented.” 


60. The process by which SB 202 was enacted further demonstrates the 


Legislature’s failure to engage in a good faith process designed to improve election 


administration. SB 202’s final text was passed in a harried fashion marred by a lack 


of transparency and no time for testimony and deliberation. The secretive and rushed 
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passage of the bill gave no consideration to the damaging consequences of the 


constantly changing legislative text of SB 202 and its various companion bills that 


were ultimately consolidated into SB 202. Various versions of bills nearing one-


hundred pages—many of whose provisions were included in SB 202—were released 


within hours of the legislative hearing, leaving the community and affected parties 


with little to no time to analyze the text. Indeed, even Defendant Raffensperger’s 


Bipartisan Task Force issued a statement on March 8, 2021 warning that it was 


“concerned that the legislative process [was] proceeding at a pace that [did] not allow 


for full examination of all factors that must be considered.” 


61. The final passage of SB 202 was no different than the process that 


preceded it. The substitute text of SB 202 was released on March 25, 2021. It was 


passed by the House and Senate and signed by the Governor in a closed door 


ceremony all on the same day. The result, as borne out by the challenged provisions 


discussed herein as well as many others, is not only voter suppression but also a 


dysfunctional, purely partisan legislative process.  


Challenged Provisions 


62. SB 202 is a sprawling 98-page omnibus law altering numerous Georgia 


election procedures—from access to water while waiting in line to vote, to hours for 


early voting, to the authority of local election officials to run their own elections. 
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Many provisions of SB 202 have already been challenged for their disparate impact 


on minority communities, substantial and unnecessary burdens on the right of all 


Georgians to vote, and intentional discriminatory motivation. 


63. Plaintiffs challenge the Ballot Application Restrictions: three discrete 


provisions of SB 202, all of which target Plaintiffs’ core political speech and 


freedom of association by restricting their ability to encourage and assist Georgia 


voters to participate in elections by mail. Each of these provisions limit Plaintiffs’ 


ability to speak and associate by distributing and assisting Georgia voters with 


absentee ballot applications.  


64. The Disclaimer Provision. SB 202 requires Plaintiffs, and all similar 


persons or organizations that wish to “send” absentee ballot applications to “any 


elector” to not only utilize the Secretary of State’s absentee ballot application form 


but also include a confusing and misleading disclaimer on that form. Thus, Plaintiffs 


must modify the Secretary of State’s official form to “clearly and prominently 


disclose on the face of the form” the following language:  


This is NOT an official government publication and was NOT provided 
to you by any governmental entity and this is NOT a ballot. It is being 
distributed by [insert name and address of person, organization, or other 
entity distributing such document or material]. 
 


Section 25 (to be codified at O.C.G.A. § 21-2-381(a)(1)(C)(ii)). 
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65. SB 202 further requires the disclaimer be “(I) Of sufficient font size to 


be clearly readable by the recipient of the communication; (II) Be contained in a 


printed box set apart from the other contents of the communication; and (III) Be 


printed with a reasonable degree of color contrast between the background and the 


printed disclaimer.” Id. (to be codified at O.C.G.A. § 21-2-381(a)(1)(C)(iii)). SB 202 


fails to sufficiently explain these ambiguous requirements, providing no definition 


for “sufficient font size” or “reasonable degree of color contrast.” Id. The 


requirements regarding the appearance of the disclaimer are vague and leave 


Plaintiffs to guess whether their disclaimer is compliant or violates the law, 


subjecting them to the risk of sanctions or other penalties.  


66. This disclaimer is inherently misleading and will be confusing to 


voters. SB 202 in one breath requires Plaintiffs to use an official government form 


to assist voters in applying to vote absentee—a requirement Plaintiffs do not 


challenge—and in another requires Plaintiffs to tell voters that this official form is, 


in fact, not official. Indeed, the current application for an absentee ballot—which 


Plaintiffs must use for this purpose—includes the official seal of the Secretary of 


State and is titled “Application for Official Absentee Ballot.” See Exhibit 1 


(emphasis added). 
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And yet, Plaintiffs would be required to add a “clear[] and prominent” disclaimer 


contradicting this message on the very same page, stating that the document is, 


despite all appearances, “NOT an official government publication.” Likewise, it 


requires Plaintiffs to indicate that the form is “NOT provided by any governmental 


entity,” despite it being a government-prescribed form that is created, maintained, 


and published by the Secretary of State.  


67. Thus, SB 202 not only compels Plaintiffs to communicate a 


government-mandated message, but it requires them to do so in a misleading and 


incoherent manner. This disclaimer appears to have been designed to, and will have 


the effect of, dissuading voters from using absentee ballot application forms 


distributed by Plaintiffs. This contradictory and misleading disclaimer will lead 


voters to believe the form is illegitimate, undermine Plaintiffs’ speech, and only 


serve to confuse voters rather than assist them. The compelled inaccurate speech 


disclaimer will impair the truthful message Plaintiffs seek to send to potential 


voters—i.e. you can vote absentee and can do so by using this appropriate official 


form we are providing you—and reduce the effectiveness of their speech, alter the 
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content of their voter engagement messages, and impede their ability to associate 


with voters.  


68. The disclaimer will also likely create confusion for local election 


officials processing absentee ballot applications. Plaintiffs’ variable alterations of 


the Secretary of State’s form to comply with this provision will create disuniformity 


and will likely lead to improper rejections of absentee ballot applications.  


69. The Disclaimer Provision also lacks any reasonable limits on its 


application. The disclaimer must appear on “[a]ny application for an absentee ballot 


sent to any elector by any person or entity.” By its text, the Disclaimer Provision 


would apply even to the Secretary of State and other local election officials who are 


charged with creating and distributing this official form. But putting aside that 


absurdity, it applies regardless of whether the application is solicited or unsolicited 


by the elector and whether the person or entity is sending one application to one 


elector or one thousand applications to one thousand electors. It would apply to one 


neighbor sending an application to another upon their request.  


70. And because SB 202 fails to define “send,” it leaves Plaintiffs to guess 


whether the Disclaimer Provision applies not only to postal mail but also email, fax, 


social media, any other electronic communications, or even in-person distribution. 


It is unclear whether it applies to the posting of the absentee ballot application on 
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Plaintiffs’ websites or social media accounts. Such vagueness only compounds the 


First Amendment harms imposed by this confusing and intentionally dissuading 


government-mandated speech.  


71. The State has no compelling interest, or even rational basis, for 


requiring such a confusing, misleading, and voter-dissuading disclaimer on its 


official absentee ballot application form.  


72. There is no evidence that this disclaimer is addressing any real or 


meaningful problem of voter confusion arising from the distribution of absentee 


ballot applications.  


73. In any event, the SB 202 disclaimer is not meaningfully, and certainly 


not narrowly, tailored to address any such confusion. “If [Georgia] is concerned that 


the public is insufficiently informed or misinformed, then ‘more benign and 


narrowly tailored options are available’ than compelled speech. For example, the 


state could ‘communicate the desired information to the public’ itself through a 


public awareness campaign. If the [Georgia Secretary] of State is concerned that the 


public is confused about its role in [facilitating absentee voting], it is free to 


communicate with the public of its own accord.” League of Women Voters v. 


Hargett, 400 F. Supp. 3d 706, 730 (M.D. Tenn. 2019) (quoting Riley v. Nat’l Fed’n 


of the Blind of N.C., 487 U.S. 781, 800 (1988)). 
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74. The Prefilling Prohibition. In addition to requiring Plaintiffs to place 


a misleading and dissuading disclaimer on all their voter engagement 


communications that include an absentee ballot application, SB 202 prohibits 


Plaintiffs from sending any absentee ballot applications that are “prefilled” with the 


elector’s required information. Section 25 (to be codified at O.C.G.A. § 21-2-


381(a)(1)(C)(ii)).  


75. This prohibition directly restricts the content of the communications 


Plaintiffs can send to electors; interferes with Plaintiffs’ models for associating with, 


engaging with, and assisting voters; and reduces the effectiveness of Plaintiffs’ 


speech and expressive conduct.    


76. This prohibition applies broadly, including where the application is 


solicited by the voter and where the voter provides the sender with the required 


information. It applies regardless of whether the sender is sending individualized 


applications in response to direct requests or mass applications on an unsolicited 


basis.  


77. The only exception to this rule is extraordinarily narrow: relatives 


authorized to request an absentee ballot for an elector and persons “signing as 


assisting an illiterate or physically disabled elector.” This exception would do 


nothing to alleviate the burden, for example, on a disabled voter seeking to use the 
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services of Plaintiff VoteAmerica to receive an absentee ballot application—


containing information that the voter themselves provided—that they could then 


simply sign and return to their local election office.  


78. Like the Disclaimer Provision, the Prefilling Prohibition fails to define 


“send,” leaving Plaintiffs to guess whether the Prefilling Prohibition applies not only 


to postal mail but also email, fax, social media, any other electronic communications, 


or even in-person distribution.  


79. Furthermore, the Prefilling Prohibition bars the sending of any 


application “prefilled with the elector’s required information” as set forth in SB 202. 


This vague language leaves Plaintiffs to guess whether prefilling is only prohibited 


if it includes all the required information or any of the required information.  


80. These uncertainties about the content and coverage of the Prefilling 


Prohibition put Plaintiffs in an especially difficult position given the threat of 


penalties and sanctions for failing to strictly adhere to the provision.  


81. The Prefilling Prohibition imposes serious harms on Plaintiffs’ freedom 


of speech and freedom of association rights. Take, for example, the model for voter 


engagement and association employed by Plaintiff VoteAmerica. On 


VoteAmerica.com, any Georgia elector can visit the site, click “Request Your Mail-


In Ballot” or “Request Your Absentee Ballot,” provide their personalized 
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information, and receive a copy (either by email or mail or both) of the Georgia 


Secretary of State’s Application for an Official Absentee Ballot pre-filled with the 


information they provided. In doing so, the elector also voluntarily agrees to receive 


further communications from VoteAmerica so that VoteAmerica builds a broad 


associational base with whom it can communicate further about political 


engagement and civic participation. If VoteAmerica can no longer provide this 


service to voters, one of its critical tools for association and political speech will be 


entirely undermined.  


82. Likewise, the Prefilling Prohibition would severely hinder Plaintiffs 


VPC and CVI, whose mass mailing programs rely on sending voters partially 


prefilled absentee ballot applications containing information provided by voters in 


their registration records. If VPC and CVI can no longer provide voters with prefilled 


applications, the effectiveness of their programs will be severely curtailed.    


83. The State has no compelling interest, or even rational basis, for so 


severely restricting the content and conveyance of Plaintiffs’ political speech. The 


prohibition is both overbroad—for example, by prohibiting prefilling even where 


the voter provides the information and requests the application and thus the risk of 


error or voter confusion is low—and underinclusive, by allowing prefilling of 
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information that is not required but optional on the form but that might not correctly 


represent the voter’s situation.  


84. Any attempt to submit fraudulent absentee ballot applications is already 


prohibited by Georgia law and criminally punishable. O.C.G.A. § 21-2-573. 


Likewise, local election officials are required to match the information on absentee 


ballot applications to the voter registration system to identify errors or anomalies. 


O.C.G.A. § 21-2-381(b)(1).  


85. There is no substantial evidence that this Prefilling Prohibition 


addresses any widespread problem of election administration arising from the 


distribution of absentee ballot applications. In any event, the SB 202 Prefilling 


Prohibition is not rationally, and certainly not narrowly, tailored to address any 


purported election administration problems.  


86. The Mailing List Restriction. In addition to requiring a government-


mandated misleading disclaimer on its absentee ballot application communications, 


and restricting the remaining content of those communications, SB 202 also restricts 


to whom Plaintiffs can send absentee ballot applications. And it does so in a manner 


so restrictive that it will either impose enormous costs on Plaintiffs, force Plaintiffs 


to drastically reduce their voter engagement communications, or both.  
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87. Specifically, SB 202 dictates that “All persons or entities, other than 


[election officials] that send applications for absentee ballots to electors in a primary, 


election, or runoff shall mail such applications only to individuals who have not 


already requested, received, or voted an absentee ballot in the primary, election, or 


runoff.” Section 25 (to be codified at O.C.G.A. § 21-2-381(a)(3)(A)). Failure to 


comply with this restriction can result in a fine of up to $100 “per duplicate 


application that is processed by the county due to such violation.” Id. (to be codified 


at O.C.G.A. § 21-2-381(a)(3)(B)). This is in addition to “all other possible sanctions” 


for violation of the election code. Id.  


88. This prohibition, once again, applies to any person or entity sending 


any elector an application for absentee ballot regardless of whether such application 


is solicited or unsolicited or the volume of applications the person or entity is 


sending. It introduces the term “mail” in addition to “send” without further 


definition, once again leaving Plaintiffs to guess whether that includes email or other 


similar electronic communications.  


89. The provision contains no exceptions to its prohibition on sending 


applications to individuals who may have “already requested, received, or voted an 


absentee ballot in the primary, election, or runoff.” Thus, Plaintiffs cannot send 


solicited applications to electors that made an error on their prior request, had their 
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prior request rejected, or need a new application for any other reason.1 Plaintiffs 


similarly cannot send solicited applications to individuals who may have already 


requested or received a ballot but are seeking additional applications for their family 


members.  


90. Presumably to facilitate compliance with this restriction, Section 25 of 


SB 202 further dictates that “[a]ny such person or entity shall compare its mail 


distribution list with the most recent information available about which electors have 


requested, been issued, or voted an absentee ballot in the primary, election, or runoff 


and shall remove the names of such electors from its mail distribution list.” Id. It 


then provides a safe harbor for organizations that rely on “information made 


available by the Secretary of State within five business days prior to the date such 


applications are mailed.” Id. 


91. But these provisions are riddled with vagaries and uncertainties that 


make compliance nearly or practically impossible. The “most recent information 


available” is undefined. It is unclear what makes information “available.” For 


example, it’s unclear whether information is “available” if Plaintiffs would have to 


                                                 
1 During the March 3, 2021 Senate Ethics Committee hearing on SB 202, Senator 
Bo Hatchett proposed an amendment to SB 202 that would have limited the 
application of this restriction to only “unsolicited” applications. This change was not 
included in SB 202’s final text.  
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request that information from each individual county and if Plaintiffs are relying on 


such data, how recent it must be to be the “most recent.”  


92. These vagaries might be mitigated by the five-day safe harbor provision 


but nothing in SB 202 actually requires the Secretary of State to make all the 


necessary information available or do so on any regular timeframe. The election 


code contemplates lists of rejected absentee ballots, lists of absentee ballots sent to 


voters, and lists of received and certified absentee ballots. See O.C.G.A. §§ 21-2-


384(d), 21-2-386(a)(1)(B), 21-2-386(a)(1)(E). But it does not specifically require a 


comprehensive list that includes all voters who have applied but not yet been sent an 


absentee ballot. And the election code requires maintenance of these lists at the 


individual county level rather than statewide level. While they must be available for 


public inspection, SB 202 does not require publication of that data in any particular 


manner, or publication at any regular interval. During testimony on SB 202, a 


representative from the ACLU of Georgia explained that at that time, requesting a 


voter list roll from the Secretary of State would cost $250 and take 1-2 weeks to 


arrive. As such, he urged legislators: “So when it comes to the accuracy of us or 


these organizations putting on a burden, we have to take into account what the 


Secretary of State is actually able to do and update at the proper time.” This plea was 


rejected.  
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93. Thus, Plaintiffs can only rely on this safe harbor if the Secretary of State 


happens to make this information available and does so in the five-day window prior 


to a mailing of absentee ballot applications. As a result, Plaintiffs’ ability to 


communicate with any Georgia electors about absentee voter applications is wholly 


contingent on the Secretary of State’s unfettered discretion and how often  Defendant 


Raffensperger provides information about who has requested, received, or voted an 


absentee ballot in an election. And without any standards for when and how the 


Secretary of State will make this list “available,” there remains the real possibility 


that some preferred speakers might receive more timely responses than less preferred 


speakers.  


94. Even if the Secretary of State made a new list of individuals who had 


requested, received, or voted an absentee ballot in a given election available every 


day—an unlikely occurrence—the Mailing List Restriction would impose severe 


burdens on Plaintiffs’ free speech and associational rights.  


95. First, the safe harbor provision only applies if Plaintiffs rely on data 


provided by the Secretary of State in the last five days. But preparing a large volume 


mailing—the means by which Plaintiffs VPC and CVI communicate—takes longer 


than five days. Thus, if Plaintiffs rely on the most recent information available from 


the Secretary of State in creating a mailing distribution list, it will be stale and 
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beyond the five-day safe harbor by the time the mailing is printed and ready to be 


sent for delivery. Indeed, a typical VPC or CVI mailing takes at least 20 days from 


when a list is provided to the vendor until the mailing is sent. This unreasonable five-


day limitation would impose enormous costs on Plaintiffs’ speech and substantially 


reduce the amount of speech they are able to deliver on a timely basis.  


96. To continue associating and communicating with potential voters in 


Georgia, Plaintiffs VPC and CVI would have to significantly alter the content of 


their absentee ballot application mailers, drastically reduce the scope of their 


absentee ballot application direct mail program, or incur prohibitively expensive 


costs to seek compliance and reduce the high risk of sanctions.   


97. For example, it is logistically impossible for VPC and CVI to both 


comply with SB 202’s five-day safe-harbor provision—effectively requiring 


organizations to check against a moving-target list of voters who the Secretary of 


State reports have already requested their absentee ballot applications—and submit 


their orders to the printer on time to send the direct mailers.  


98. To comply with SB 202 and continue having even a circumscribed level 


of engagement with Georgia voters, VPC and CVI would have to check their mailers 


against the State’s list after the mailers are already printed. In effect, VPC and CVI 


would have to first submit their order to the printer by reference to the Secretary of 
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State’s then-current list of Georgia absentee voter statuses. After VPC and CVI’s 


mailer print order is completed multiple weeks later, VPC and CVI would then have 


to expend significant resources to manually check the millions of printed and already 


paid-for direct mailers against the State’s current absentee ballot list, which will 


unpredictably contain countless voters with updated absentee ballot statuses. To 


avoid sanctions or other steep penalties under O.C.G.A. § 21-2-573, VPC and CVI 


would have to guarantee absolute precision while manually removing any potential 


duplicate recipients from the printing order, and be forced to do so in five days’ time 


or else start the process all over again. The diversion and drain of resources 


necessary to comply with the five-day safe harbor would overwhelm VPC and CVI, 


and dramatically impede their ability to communicate with Georgia voters. 


99. The Legislature was aware of the problems inherent in requiring civic 


engagement organizations to rely on the “most recent available information.” 


Indeed, this was the topic of significant discussion during a March 3, 2021 hearing 


on SB 202. The “fix” of the five-day safe harbor provision was proposed by Senator 


Strickland, who seemed surprised that his off-the-cuff suggestion was so quickly 


adopted as legislative text. He noted: “I was thinking I was making stuff up as I went. 


Isn’t that how laws are made,” which led to laughter in the chamber, a “sausage” 


comment from the presiding officer, and then unanimous adoption of the 
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amendment. But the failure of the Legislature to think through an appropriate or 


reasonable timeline and safe harbor is no laughing matter. It has left Plaintiffs unable 


to exercise their First Amendment rights.   


100. Second, because the Mailing List Restriction applies even where the 


elector solicits an absentee ballot application, it would require Plaintiffs like 


VoteAmerica, which utilize technology to respond individually to requests for 


applications, to create a new technological solution that would reject requests for 


absentee ballot applications based on the “most recent available information”—


whatever that may be—about who has requested, received, or voted an absentee 


ballot. Such a state-specific system, requiring frequent updates to the data relied 


upon, would be costly and onerous to implement. Once again, this unreasonable 


restriction imposes unnecessary costs on Plaintiffs’ speech that will reduce the total 


quantum of speech they can deliver.  


101. The State has no compelling interest, or even rational basis, for so 


severely restricting the content of Plaintiffs’ political speech. There is no substantial 


evidence that this Mailing List Restriction addresses any widespread problem of 


election administration or voter fraud arising from the distribution of absentee ballot 


applications. The election apparatus is already designed to identify duplicate 


applications to ensure that voters do not receive multiple absentee ballots.  
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102. In any event, the Mailing List Restriction is not meaningfully, and 


certainly not narrowly, tailored to address any purported election administration 


problems or minimize the burden on Plaintiffs’ speech. Instead, it imposes overbroad 


restrictions on who Plaintiffs can contact, fails to provide a reasonable mechanism 


for delivering the necessary information for compliance, and imposes an unrealistic 


timeline that would create enormous costs for Plaintiffs.  


103. Together and individually, these restrictions impose severe burdens on 


Plaintiffs’ associational and free speech rights. Plaintiffs regularly engage in core 


political speech—encouraging civic engagement and participation, including 


through absentee voting—with Georgia electors. Indeed, this type of speech and 


voter engagement activity is core to all of their organizational missions. Yet, these 


restrictions require Plaintiffs to convey misleading speech that dilutes their message, 


limit the content of Plaintiffs’ communications and handicap their ability to associate 


with and assist electors, and impose vague and unreasonable restrictions on who 


Plaintiffs can communicate with and when.  
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CLAIMS FOR RELIEF 


First Claim for Relief: Free Speech  
(Violation of Plaintiffs’ First Amendment Rights Pursuant to 42 U.S.C. § 


1983) 
 


104. Plaintiffs repeat and reallege each and every allegation contained in 


paragraphs 1-103 as if fully set forth herein.  


105. The First Amendment to the United States Constitution prohibits the 


government’s abridgment of the freedom of speech.  


106. The First Amendment is applied to the states through the Fourteenth 


Amendment.  


107. SB 202 directly and severely burdens Plaintiffs’ core political speech, 


which includes communications and expressive activities aimed at encouraging 


voters to participate in the political process through absentee voting.  


108. SB 202 restricts Plaintiffs’ expressive conduct in sharing their belief in 


the capacity of the popular will to shape the composition and direction of the 


government. Advocating for that belief through Plaintiffs’ endeavors to persuade 


Georgians to participate in the political process and assisting eligible voters to 


successfully request an absentee ballot is in itself a political and philosophical 


statement.  
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109. Like the circulation of an initiative petition for signatures, engaging and 


assisting voters with the absentee ballot application process is “the type of interactive 


communication concerning political change that is appropriately described as ‘core 


political speech.’” Meyer v. Grant, 486 U.S. 414, 421–22 (1988). Whether a citizen 


should participate in an election and exercise their right to vote by absentee ballot is 


a “matter of societal concern that [Plaintiffs] have a right to discuss publicly without 


risking” sanctions or other penalties. See id. at 421; see also Buckley v. Am. 


Constitutional Law Found., Inc., 525 U.S. 182, 186–87 (1999) (quoting Meyer, 486 


U.S. at 422). 


110. SB 202’s provisions in Section 25 impose onerous restrictions on 


distributing absentee ballot applications that are coupled with the threat of 


substantial penalties to heavily burden Plaintiffs’ political expression. These 


requirements diminish Plaintiffs’ ability to convey their message and further that 


message by engaging more individuals in the political process through absentee 


balloting. 


111. The Disclaimer Provision is a severe burden on Plaintiffs’ First 


Amendment rights. The provision will obscure Plaintiffs’ intended message and 


dissuade voters from using the absentee ballot application form that Plaintiffs 


distribute. It undermines Plaintiffs’ core political expression by altering and 
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dictating the content of their voter engagement communications. And it impairs 


Plaintiffs’ speech by giving potential voters the incorrect impression that Plaintiffs’ 


communications are in some way illegitimate or not in accord with government-


prescribed processes. 


112. The Prefilled Prohibition is a severe burden on Plaintiffs’ First 


Amendment rights. The Prefilled Prohibition directly restricts the content of the 


communications Plaintiffs can send to electors. It entirely proscribes certain types 


of speech that Plaintiffs currently communicate and would plan to continue 


communicating to engage and assist voters. It also diminishes the effectiveness of 


Plaintiffs’ speech and expressive conduct by eliminating a primary option that 


Plaintiffs use to advocate their message with voters who seek assistance obtaining 


and completing their absentee ballot application. See Meyer, 486 U.S. at 424 (“The 


First Amendment protects [the] right not only to advocate their cause but also to 


select what they believe to be the most effective means for so doing.”). 


113. The Mailing List Restriction is a severe burden on Plaintiffs’ First 


Amendment rights, restricting to whom Plaintiffs can communicate. The Mailing 


List Restriction’s list comparison requirement and its impossible and arbitrary 


timeline to conduct that comparison will also impede Plaintiffs’ ability to speak at 


all concerning Georgia’s absentee ballot applications, much less at the scale of its 
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current outreach and voter assistance programs. It will necessarily reduce the 


quantum of speech Plaintiffs are able to deliver because it dramatically increases the 


logistical and monetary costs of every instance of Plaintiffs’ expressive conduct 


made through mailer campaigns and direct outreach. 


114. The Mailing List Restriction’s onerous requirements and enormous 


costs, coupled with the substantial penalties, circumscribe Plaintiffs’ core political 


expression and risk derailing their ability to communicate their message in Georgia. 


Given the large scale of Plaintiffs’ absentee ballot application communications, 


imposing the steep financial penalties established in SB 202 would consume a large 


percentage of Plaintiffs’ budgets and decimate their ability to conduct any of their 


civic work. Plaintiffs’ fear of prosecution and desire to avoid inadvertent violations 


that would generate financial sanctions or other potential penalties will chill 


Plaintiffs’ protected speech and force Plaintiffs to self-censor.  


115. Together and individually, SB 202’s burdensome provisions “reduce[] 


the voices available to convey political messages,” see Buckley, 525 U.S. at 210 


(Thomas, J., concurring), because they impair Plaintiffs’ core organizational 


missions to speak with potential voters and encourage political participation through 


the use of absentee balloting.  
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116. SB 202’s provisions in Section 25 also constitute content-based 


restrictions on speech because speakers who discuss absentee ballot applications 


such as Plaintiffs are subject to restrictions and penalties that other speakers are not. 


117. Thus, the challenged provisions in SB 202 are subject to strict scrutiny 


review because they proscribe speech based on the identity of the speaker, operate 


as a content-based restriction on speech, and impede Plaintiffs’ core political 


expression.  


118. These challenged requirements are not narrowly tailored to serve any 


compelling state interest. Indeed, Section 25 of SB 202 does not actually advance 


any legitimate regulatory interest, and serves little purpose other than to dissuade 


civic organizations and individuals from engaging in activity and speech concerning 


absentee ballot application distribution.  


119. The State’s purported goals of increasing confidence in elections or 


encouraging uniformity are at best pretextual, and these restrictions are more likely 


to undermine than restore confidence in Georgia’s elections. 


120. These requirements heavily burden Plaintiffs’ freedom of speech and 


are not rationally related to any legitimate government interests.  
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121. Under the exacting scrutiny standard applied in Meyer and Buckley, or 


any other level of judicial scrutiny, the challenged provisions in Section 25 of SB 


202 violate Plaintiffs’ First Amendment free speech rights.  


 
Second Claim for Relief: Freedom of Association 


(Violation of Plaintiffs’ First Amendment Rights Pursuant to 42 U.S.C. § 
1983) 


 
122. Plaintiffs repeat and reallege each and every allegation contained in 


paragraphs 1-121 as if fully set forth herein.  


123. The First Amendment to the United States Constitution prohibits 


government abridgment of the freedom of association. Nat’l Ass’n for the 


Advancement of Colored People v. Button, 371 U.S. 415, 430 (1963). 


124. SB 202 directly and severely burdens Plaintiffs’ associational rights by 


preventing Plaintiffs from banding together with others to engage potential voters 


and assist community members to further participate in the civic community through 


absentee voting. 


125. SB 202’s requirements in Section 25 will reduce the options and 


opportunities for Plaintiffs to associate with potential voters and jointly participate 


in meaningful civic activities.  


Case 1:21-cv-01390-JPB   Document 1   Filed 04/07/21   Page 47 of 59







 48 


126. The Disclaimer Provision, for example, gives Plaintiffs’ absentee ballot 


outreach the false impression of illegitimacy, which hinders Plaintiffs ability to 


associate with potential voters and develop a network for collective civic action.  


127. The Prefilling Prohibition likewise interferes with Plaintiffs’ model for 


associating with voters through their effective absentee ballot application services. 


The provision eliminates the method by which Plaintiffs connect with Georgians at 


the absentee ballot application phase to gain a foothold with those voters for further 


association and group engagement for political expression.  


128. For example, Plaintiff VoteAmerica assists voters by prefilling the 


absentee ballot application with the information they provided online and, in doing 


so, the voters also voluntarily agree to receive further communications from 


VoteAmerica. This streamlined process enables VoteAmerica to build a broad 


associational base of Georgians with whom it can communicate further about civic 


participation. By eliminating this service to voters, the Prefilling Prohibition also 


eliminates one of Plaintiffs’ critical tools for developing and enhancing its political 


association in the State.  


129. The Mailing List Restriction imposes a severe burden because it 


entirely prohibits Plaintiffs from associating with certain categories of voters 


concerning its absentee ballot application programs. In practice, the burdensome 
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punitive sanctions attached to the Mailing List Restriction inhibit Plaintiffs from 


recruiting and associating with even potential voters who have not already requested, 


received, or voted an absentee ballot because of the fear of incurring penalties for 


any instance of inadvertent noncompliance with the statute.  


130. Together and individually, SB 202’s restrictive provisions in Section 


25 impose a severe burden on Plaintiffs’ freedom of association and are subject to 


strict scrutiny.  


131. These requirements are not narrowly tailored to serve any compelling 


state interest. Indeed, these requirements do not advance any legitimate regulatory 


interest, and serve little purpose other than to hinder civic organizations from 


associating with voters concerning absentee ballot applications and other 


engagement in the political process.  


132. These requirements which impinge on Plaintiffs’ associational rights 


are also not rationally related to any legitimate government interests.  


133. Under the exacting scrutiny standard applied in Meyer and Buckley, or 


any other level of judicial scrutiny, the requirements in SB 202 Section 25 violate 


the First Amendment’s guarantee of freedom of association.  
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Third Claim for Relief: Compelled Speech 
(Violation of Plaintiffs’ First Amendment Rights Pursuant to 42 U.S.C. § 


1983) 
 


134. Plaintiffs repeat and reallege each and every allegation contained in 


paragraphs 1-133 as if fully set forth herein.  


135. The First Amendment to the United States Constitution prohibits 


government abridgment of Plaintiffs’ freedom of speech through government-


compelled speech.  


136. SB 202’s Disclaimer Provision undermines Plaintiffs’ core political 


speech. It unconstitutionally forces Plaintiffs and other individuals or organizations 


that conduct absentee ballot application programs to speak for the government by 


making a disclaimer that Plaintiffs would not otherwise recite. The disclaimer 


constitutes speech (specifically, confusing, misleading, and dissuading speech), 


Plaintiffs object to the government imposing such speech upon them, and the speech 


will be readily associated with Plaintiffs and tied to their name when it is used on 


the absentee ballot application forms that Plaintiffs distribute.  


137. The SB 202 required disclaimer pejoratively emphasizes that the 


Plaintiffs’ speech is “NOT an official government publication and was NOT 


provided to you by any governmental entity[.]” Such a disclaimer—prominently 


displayed—suggests that filling out an absentee ballot application is an activity that 
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should be done only in conjunction with the Secretary of State and undermines a 


voter’s confidence that using Plaintiffs’ services will be official and effective. This 


disclaimer will undermine the credibility of Plaintiffs, which are legitimate civic 


organizations that provide important services to eligible Georgia voters.  


138. This disclaimer, moreover, will not be accurate because SB 202 makes 


Plaintiffs use the State-prescribed form titled “Application for Official Absentee 


Ballot.”.  


139. SB 202’s Disclaimer Provision “is a content-based regulation of 


speech” because it is “compelling individuals to speak a particular message” that 


functions to “alter the content of their speech.” See Nat’l Inst. of Family & Life 


Advocates v. Becerra, 138 S. Ct. 2361, 2371 (2018) (citations and internal alterations 


omitted). As such, it is subject to strict scrutiny. See League of Women Voters v. 


Hargett, 400 F. Supp. 3d at 729–30.  


140. The Disclaimer Provision is not narrowly tailored to serve any 


compelling state interest; rather, this disclaimer serves no legitimate governmental 


function because there is no evidence that Georgians have been confused about the 


nature of community-based absentee ballot application activity. There is no 


indication that Plaintiffs or other similar voter engagement and assistance groups 


have suggested to application recipients that their community-based activity is done 
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in coordination with the Secretary of State or have misled anyone regarding the 


nature of their efforts. See League of Women Voters v. Hargett, 400 F. Supp. 3d at 


730. 


141. To the extent the government thinks that the disclaimer message 


required by SB 202 is needed, the government must speak for itself. The State must 


not co-opt Plaintiffs and other civic organizations to speak in furtherance of 


Georgia’s own governmental message. 


142. The Disclaimer Provision is not rationally related to any legitimate 


government interest. 


Fourth Claim for Relief: Substantial Overbreadth 
(Violation of Plaintiffs’ First Amendment Rights Pursuant to 42 U.S.C. § 


1983) 
 


143. Plaintiffs repeat and reallege each and every allegation contained in 


paragraphs 1-142 as if fully set forth herein.  


144. The First Amendment to the United States Constitution prohibits 


government abridgment of the freedom of speech through the enactment of 


substantially overbroad laws. See FF Cosmetics FL, Inc. v. City of Miami Beach, 


866 F.3d 1290, 1304 (11th Cir. 2017) (citing Bd. of Airport Comm’rs of City of Los 


Angeles v. Jews for Jesus, Inc., 482 U.S. 569 (1987)).  
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145. SB 202’s Disclaimer Provision, Prefilling Prohibition, and Mail List 


Restriction are all unconstitutionally overbroad laws because they regulate a 


sweeping amount of noncommercial political speech and constitutionally protected 


expressive conduct.  


146. The threat of penalties for violations of SB 202’s ambiguous and 


overbroad provisions will impermissibly chill or present the substantial risk of 


chilling Plaintiffs’ protected speech, such as Plaintiffs’ speech informing voters 


about their right to request an absentee ballot and the process for doing so. 


147. The Disclaimer Provision is overbroad because it lacks any reasonable 


bounds on its application. The required disclaimer must appear on “[a]ny application 


for an absentee ballot sent to any elector by any person or entity.” This expansive 


and open-ended language, is unconstitutionally overbroad.  


148. As the broadest absentee ballot application disclaimer requirement in 


the country—both in writing and application—the Disclaimer Provision would 


impede all of Plaintiffs’ absentee ballot application activities in Georgia, regardless 


of whether the absentee ballot application is solicited or unsolicited by the elector. 


It would also expansively cover the most benign and commonplace scenarios of 


individual Georgians helping each other participate in the political process, such as 


one neighbor sending an application to another upon their request. Indeed, the 
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Disclaimer Provision is so deficiently and substantially overbroad that it could even 


paradoxically apply to the Secretary of State and other local election officials who 


are charged with creating and distributing the official absentee ballot application 


form.  


149. The Prefilled Prohibition is also unconstitutionally overbroad. The 


overbreadth of the provision would sweep in substantial protected First Amendment 


activity by applying regardless of whether the absentee ballot application distributor 


is sending individualized applications in response to isolated requests from voters or 


mass applications on an unsolicited basis. Such unconstitutional applications of the 


overbroad Prefilled Prohibition would also include a situation where the absentee 


ballot application is solicited by the voter and the voter themselves provides 


Plaintiffs with the required prefilled information. 


150. The Mailing List Restriction is likewise unconstitutionally overbroad, 


in part because it offers no exceptions or limiting principle to its prohibition on 


sending applications to individuals who may have “already requested, received, or 


voted an absentee ballot in the primary, election, or runoff.” Accordingly, the 


ambiguous extensiveness of the restriction would over-inclusively prohibit Plaintiffs 


from sending solicited applications to electors that made an error on their prior 


Case 1:21-cv-01390-JPB   Document 1   Filed 04/07/21   Page 54 of 59







 55 


request, had their prior request rejected, or need a new application for any other 


reason.  


151. These overbroad provisions in SB 202 are full of uncertainties and risk 


a degree of capricious enforcement that will make Plaintiffs’ compliance potentially 


impossible, and are therefore unconstitutional infringements on Plaintiffs’ protected 


speech that do not survive First Amendment scrutiny.  


Fifth Claim for Relief: Vagueness 
(Violation of Plaintiffs’ First and Fourteenth Amendment Rights Pursuant to 


42 U.S.C. §1983) 
 


152. Plaintiffs repeat and reallege each and every allegation contained in 


paragraphs 1-151 as if fully set forth herein.  


153. The First Amendment to the United States Constitution prohibits the 


government’s abridgment of freedom of speech due to the enactment of 


unconstitutionally vague restrictions. See Jews for Jesus, Inc., 482 U.S. at 576. 


154. Additionally, the Due Process Clause of the Fourteenth Amendment 


prohibits punitive sanctions for activity that are “so vague that [they] fail[] to give 


ordinary people fair notice of the conduct [they] punish, or so standardless that [they] 


invite arbitrary enforcement.” See Johnson v. United States, 576 U.S. 591, 595 


(2015). When penalties affect political expression, the “standards of permissible 


statutory vagueness are strict.” Button, 371 U.S. at 432. 
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155. The challenged provisions of SB 202 are substantially vague and 


violate Plaintiffs’ rights under the First and Fourteenth Amendments. 


156. The Disclaimer Provision is ambiguous, in part because it fails to define 


the key word “send,” a vague verb with potentially broad meaning that compels 


Plaintiffs to guess whether the disclaimer requirement applies beyond postal mail to 


include email, fax, social media, website posting, any other electronic 


communications, or even in-person distribution. Moreover, the physical 


specifications of the disclaimer are substantially vague because SB 202 fails to 


explain what constitutes “sufficient font size” or “reasonable degree of color 


contrast.” Such vagueness issues only compound the First Amendment harms 


imposed by this confusing and intentionally dissuading government-mandated 


speech, and further expose Plaintiffs to the unpredictable and arbitrary risk of 


punishment despite their good faith efforts to comply.  


157. The Prefilling Prohibition is also substantially vague, in part because it 


similarly fails to define “send” and leaves Plaintiffs in the dark about whether the 


Prefilling Prohibition applies not only to postal mail but also to email, fax, social 


media, any other electronic communications, or even in-person distribution. The 


Prefilling Prohibition additionally bars Plaintiffs and other civic organizations from 


sending any absentee application “prefilled with the elector’s required information,” 
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which offers no guidance as to whether prefilling is only prohibited if it includes all 


the required information or any of the required information. 


158. The Mailing List Restriction is also substantially vague, and its 


constitutional deficiencies are acutely problematic given the heavy punitive 


sanctions attached to even inadvertent violations of that provision. For example, the 


restriction introduces the term “mail” in addition to “send” without further 


definition, once again setting Plaintiffs up to merely guess whether that includes 


email or other similar electronic communications. And its ambiguous terms appear 


to apply to any person or entity sending any elector an application for absentee ballot 


regardless of whether such application is solicited or unsolicited or the volume of 


applications the person or entity is sending. The “most recent information available” 


is undefined. It is unclear what makes information “available.” In addition, 


Plaintiffs’ good faith efforts to comply with the requirements may still not be enough 


because the provision makes reliance on the “most recent information available,” 


with no clear provision in law for how, when, or where the Secretary of State must 


publish such information. 


159. Due to these vague provisions, SB 202 fails to give reasonable notice 


of what constitutes prohibited conduct to civic organizations and persons that 
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participate in First Amendment protected activities concerning absentee ballot 


applications, including Plaintiffs.  


160. The State has no compelling interest or even rational basis for requiring 


such confusing, misleading, and voter-dissuading disclaimers and restrictions for its 


absentee ballot application process that inhibit Plaintiffs’ ability to speak.  


161. These provisions of SB 202 are therefore unconstitutionally vague 


under the Due Process Clause and the First Amendment. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in 
their favor and: 
 


A. Declare that the challenged provisions in Section 25 of SB 202 violate the 


First and Fourteenth Amendments, both facially and as-applied to Plaintiffs; 


B. Preliminarily and permanently enjoin Defendants from enforcing the 


challenged provisions in Section 25 of SB 202, both facially and as-applied 


to Plaintiffs, and including the punitive sanctions contained therein;  


C. Retain jurisdiction to render any and all further orders that this Court may 


deem necessary;  


D. Award Plaintiffs their attorneys’ fees and costs pursuant to statute; and  


E. Grant such other and further relief that the Court deems just and proper.  
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Respectfully submitted this 7th day of April, 2021.  


/s/ Robert B. Remar  
Robert B. Remar (Ga. Bar No. 600575) 
Katherine L. D’Ambrosio (Ga. Bar No. 780128) 
ROGERS & HARDIN LLP 
229 Peachtree Street NE 
2700 International Tower 
Atlanta, GA 30303 
Tel: (404) 522-4700 
Fax: (404) 525-2224 
rremar@rh-law.com 
kdambrosio@rh-law.com 
 
Danielle Lang* 
Jonathan Diaz* 
Caleb Jackson* 
Hayden Johnson* 
Valencia Richardson^* 
CAMPAIGN LEGAL CENTER 
1101 14th St. NW, Ste. 400 
Washington, D.C. 20005 
Tel: (202) 736-2200 
Fax: (202) 736-2222 
dlang@campaignlegalcenter.org 
jdiaz@campaignlegalcenter.org 
cjackson@campaignlegalcenter.org 
hjohnson@campaignlegalcenter.org 
vrichardson@campaignlegalcenter.org 
 
Counsel for Plaintiffs 


 
* Pro Hac Vice applications forthcoming 
 
^ Licensed to practice in Louisiana only; 
Supervised by Danielle Lang, a member of the 
D.C. Bar 
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O.C.G.A. § 21-2-230


Current through the 2020 Regular Session of the General Assembly


GA - Official Code of Georgia Annotated TITLE 21. ELECTIONS CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY ARTICLE 6. REGISTRATION OF VOTERS


§ 21-2-230. Challenge of persons on list of electors by other electors; procedure; hearing; right of appeal


(a) Any elector of the county or municipality may challenge the right of any other elector of the county or municipality, whose name appears on the list of electors, to vote in an election. Such challenge shall be in


writing and specify distinctly the grounds of such challenge. Such challenge may be made at any time prior to the elector whose right to vote is being challenged voting at the elector's polling place or, if such elector


cast an absentee ballot, prior to 5:00 P.M. on the day before the election; provided, however, that challenges to persons voting by absentee ballot in person at the office of the registrars or the absentee ballot clerk


shall be made prior to such person's voting.


(b) Upon the filing of such challenge, the board of registrars shall immediately consider such challenge and determine whether probable cause exists to sustain such challenge. If the registrars do not find probable


cause, the challenge shall be denied. If the registrars find probable cause, the registrars shall notify the poll officers of the challenged elector's precinct or, if the challenged elector voted by absentee ballot, notify the


poll officers at the absentee ballot precinct and, if practical, notify the challenged elector and afford such elector an opportunity to answer.


(c) If the challenged elector appears at the polling place to vote, such elector shall be given the opportunity to appear before the registrars and answer the grounds of the challenge.


(d) If the challenged elector does not cast an absentee ballot and does not appear at the polling place to vote and if the challenge is based on grounds other than the qualifications of the elector to remain on the list of


electors, no further action by the registrars shall be required.


(e) If the challenged elector cast an absentee ballot and it is not practical to conduct a hearing prior to the close of the polls and the challenge is based upon grounds other than the qualifications of the elector to


remain on the list of electors, the absentee ballot shall be treated as a challenged ballot pursuant to subsection (e) of Code Section 21-2-386. No further action by the registrars shall be required.


(f) If the challenged elector does not cast an absentee ballot and does not appear at the polling place to vote and the challenge is based on the grounds that the elector is not qualified to remain on the list of electors,


the board of registrars shall proceed to hear the challenge pursuant to Code Section 21-2-229.


(g) If the challenged elector cast an absentee ballot and the challenge is based upon grounds that the challenged elector is not qualified to remain on the list of electors, the board of registrars shall proceed to conduct


a hearing on the challenge on an expedited basis prior to the certification of the consolidated returns of the election by the election superintendent. The election superintendent shall not certify such consolidated returns


until such hearing is complete and the registrars have rendered their decision on the challenge. If the registrars deny the challenge, the superintendent shall proceed to certify the consolidated returns. If the registrars


uphold the challenge, the name of the challenged elector shall be removed from the list of electors and the ballot of the challenged elector shall be rejected and not counted and, if necessary, the returns shall be


adjusted to remove any votes cast by such elector. The elector making the challenge and the challenged elector may appeal the decision of the registrars in the same manner as provided in subsection (e) of Code


Section 21-2-229.


(h) If the challenged elector appears at the polls to vote and it is practical to conduct a hearing on the challenge prior to the close of the polls, the registrars shall conduct such hearing and determine the merits of the


challenge. If the registrars deny the challenge, the elector shall be permitted to vote in the election notwithstanding the fact that the polls may have closed prior to the time the registrars render their decision and the


elector can actually vote, provided that the elector proceeds to vote immediately after the decision of the registrars. If the registrars uphold the challenge, the challenged elector shall not be permitted to vote and, if


the challenge is based upon the grounds that the elector is not qualified to remain on the list of electors, the challenged elector's name shall be removed from the list of electors.


(i) If the challenged elector appears at the polls to vote and it is not practical to conduct a hearing prior to the close of the polls or if the registrars begin a hearing and subsequently find that a decision on the challenge


cannot be rendered within a reasonable time, the challenged elector shall be permitted to vote by casting a challenged ballot on the same type of ballot that is used by the county or municipality for provisional ballots.


Such challenged ballot shall be sealed in double envelopes as provided in subsection (a) of Code Section 21-2-419 and, after having the word "Challenged," the elector's name, and the alleged cause of the challenge


written across the back of the outer envelope, the ballot shall be deposited by the person casting such ballot in a secure, sealed ballot box notwithstanding the fact that the polls may have closed prior to the time the


registrars make such a determination, provided that the elector proceeds to vote immediately after such determination of the registrars. In such cases, if the challenge is based upon the grounds that the challenged


elector is not qualified to remain on the list of electors, the registrars shall proceed to finish the hearing prior to the certification of the consolidated returns of the election by the election superintendent. If the challenge


is based on other grounds, no further action shall be required by the registrars. The election superintendent shall not certify such consolidated returns until such hearing is complete and the registrars have rendered


their decision on the challenge. If the registrars deny the challenge, the superintendent shall proceed to certify the consolidated returns. If the registrars uphold the challenge, the name of the challenged elector shall


be removed from the list of electors and the ballot of the challenged elector shall be rejected and not counted and, if necessary, the returns shall be adjusted to remove any votes cast by such elector. The elector


making the challenge and the challenged elector may appeal the decision of the registrars in the same manner as provided in subsection (e) of Code Section 21-2-229.


History


Code 1981, § 21-2-230, enacted by Ga. L. 1994, p. 1443, § 3; Ga. L. 1995, p. 8, § 1; Ga. L. 1998, p. 295, § 1; Ga. L. 1998, p. 1231, §§ 6, 30; Ga. L. 2000, p. 135, § 1; Ga. L. 2003, p. 517, § 22; Ga. L. 2005, p. 253,


§ 27/HB 244; Ga. L. 2010, p. 914, § 12/HB 540; Ga. L. 2012, p. 995, § 18/SB 92; Ga. L. 2019, p. 7, § 8/HB 316.
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C.  § 1746 


1. My name is Kimberley .  I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address 


is , , Georgia . 


3. I always try to vote in every election.  I registered to vote when I was 


18 years old.  I vote because I recognize the struggle Black people 


went through to get the vote.  Also, as a parent, I think my vote is 


important for my children’s future.  Voting is particularly essential 


now with all that is happening in the world, and I want to ensure we 


put people in office who are looking out for the best interests of the 


entire community.   


4. This year I tried to vote early, but I was not able to make it. On 


Election Day, my husband picked me up after work at 5:15 pm so we 


could go to the polls together.  My mother stayed with our children at 


home.  I looked on the internet for where I could vote in Union City.  


Because of the pandemic, I thought there might be some changes.  


Three places were listed.  Since 2011, every election I vote at C.H. 


Gullat Elementary School.  We went there first, but it was closed.   
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5. We next went to Banneker High School.  It was open, but we were 


told we were at the wrong precinct and could not vote there.  We 


finally went to Christian City, which we understood had extended its 


polling hours.   


6. When we arrived at Christian City at about 6:15 pm the line was 


already extremely long.  I took a photo before my phone died (Exhibit 


A).  The line went out of the building and circled it.   


7. We waited in line for hours.  I was in a dress and uncomfortable 


sandals, having just come from work.  It was raining on and off, 


adding to the discomfort.  I had to retrieve umbrellas from my car and 


share them with others who were waiting with us in line.  Volunteers 


did bring around some food and water.  When I turned down an offer 


of chips, the volunteer said I should eat something because it was 


going to be another two or three hour wait.  We were never given an 


explanation about why the wait was so long. 


8. Voters were practicing social distancing, and many were wearing 


masks.  This was all voluntary.  It was not being guided or enforced 


by poll workers. 


9. At around 8:00 pm, three people in line in front of us gave up and left.  


Behind us, a woman’s son brought her a lawn chair and some food.  
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She encouraged him to stay and vote but he refused because the line 


was so long.  I estimate there were 50 or 60 people in line behind us 


also waiting to vote.  No one came out to explain the reasons for the 


delay.  The only thing I learned was that I overheard someone say that 


the poll workers were old, so it was taking longer. 


10. After standing for six hours, it was finally our turn to vote.  At that 


point, it was about 12:30 am.  When we finally reached the polling 


person, we were told we were at the wrong precinct and that we 


should be at Bellwood.  We were extremely upset to hear that after 


such a long wait.  When we had been at Bannekar, they never told us 


to go to Bellwood.  And we had passed Bellwood on our way over 


and it was not open.   


11. The poll worker offered us a provisional ballot.  My husband and I 


each filled out our ballots, but we are not confident that our votes 


were counted. 


12. The experience was especially frustrating because my husband and I 


had checked on-line on Election Day to see where to vote and the 


information was incorrect.  I found this experience upsetting and came 


forward because I want to be sure that this does not happen again to 


other people.   
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FOR IMMEDIATE RELEASE


CR


TUESDAY, JUNE 6, 2000


(202) 514-2007


WWW.USDOJ.GOV


TDD (202) 514-1888


MARION COUNTY, GEORGIA TO CHANGE ITS METHOD OF ELECTION
IN AN AGREEMENT WITH THE JUSTICE DEPARTMENT


WASHINGTON, D.C.-- A southwest Georgia county has agreed to change the way it elects its three-member county commission in order to resolve allegations that its current system does not
provide an equal opportunity for black citizens to participate in the electoral process, in an agreement reached with the Justice Department and black citizens of Marion County,
represented by the American Civil Liberties Union.


The agreement, which will be submitted for approval today to federal district court Judge Hugh Lawson in the Middle District of Georgia, resolves the Justice Department's lawsuit filed
in October 1999 and the ACLU's lawsuit filed in late September 1999. Both suits, consolidated by today's agreement, alleged that the at-large method of voting used to elect the Board of
Commissioners in Marion County, Georgia violates the Voting Rights Act of 1965 because it dilutes the voting strength of black voters in the county. The agreement provides that the
Marion County Commission will use three single-member voting districts, one of which is majority-black and two of which are majority-white, beginning in the November, 2000 general
election.


"We are very pleased to achieve a settlement that will ensure that all voters in Marion County will be able to fully participate in the democratic process," said Bill Lann Lee, Acting
Assistant Attorney General for Civil Rights.


Although black citizens make up more than 40% of the total population of Marion County, black voters have never been successful in electing a candidate of their choice to the three-
member county commission. Under the county's at-large system, each of the Board's members must receive a majority, or more than 50%, of the votes of the entire county to be elected. The
Justice Department's analysis of previous county elections found that though black voters in Marion County are politically cohesive, white voters, who form a majority of the county's
electorate, usually vote as a bloc to defeat the black community's candidate of choice. This bloc voting, in combination with the use of an at-large election system, results in a
dilution of the voting strength of the black community in Marion County in violation of the Voting Rights Act.


Today's agreement to replace the at-large method of election with a system of racially fair single-member districts is the result of extended settlement negotiations between the
Department, black citizens of the county, and county officials.


###
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!From:  Ellen  
Sent: Thursday, December 31, 2020 1:56 PM 
To: FFA Story <Story@fairfightaction.com> 
Subject: Absentee ballot disqualification 


Dear Fair Fight, 


I am a supporter of Fair Fight who just received a letter from the Secretary of State concerning my absentee ballot. 
teach at  and live in Decatur but have been located in New Jersey and teaching remotely since the 
pandemic began. I changed my address with USPS for that reason. Apparently the Secretary of State's office checked 
"National Change of Address" records. They are advising me that it is a felony to vote in Georgia when I am not a 
resident. 


I have called the Secretary of State's office and provided my information but the person was not clear about what if 
anything would happen as a result - she said to call back in a week or so if I didn't hear from anyone there. I called 
Dekalb County Elections and left a message on their voice mail. 


I might add that I requested an absentee ballot for the October election but did not receive one. So we drove to Georgia 
and I voted in person. I have voted in every election since I moved to Georgia in 2009. 


If there is anything else you can think of that I should do, please let me know! I want my vote to count ! 
Thank you, 
Ellen  


Ellen  
 


 
 


 


This e-mail message (including any attachments) is for the sole use of 
the intended recipient(s) and may contain confidential and privileged 
information. If the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distribution 
or copying of this message (including any attachments) is strictly 
prohibited. 


If you have received this message in error, please contact 
the sender by reply e-mail message and destroy all copies of the 
original message (including attachments). 
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President Johnson's Special Message to the Congress: The
American Promise


March 15, 1965


[As delivered in person before a joint session at 9:02 p.m.]


Mr. Speaker, Mr. President, Members of the Congress:


I speak tonight for the dignity of man and the destiny of democracy.


I urge every member of both parties, Americans of all religions and of all colors, from every
section of this country, to join me in that cause.


At times history and fate meet at a single time in a single place to shape a turning point in
man's unending search for freedom. So it was at Lexington and Concord. So it was a century
ago at Appomattox. So it was last week in Selma, Alabama.


There, long-suffering men and women peacefully protested the denial of their rights as
Americans. Many were brutally assaulted. One good man, a man of God, was killed.


There is no cause for pride in what has happened in Selma. There is no cause for self-
satisfaction in the long denial of equal rights of millions of Americans. But there is cause for
hope and for faith in our democracy in what is happening here tonight.


For the cries of pain and the hymns and protests of oppressed people have summoned into
convocation all the majesty of this great Government--the Government of the greatest Nation
on earth.


Our mission is at once the oldest and the most basic of this country: to right wrong, to do
justice, to serve man.


In our time we have come to live with moments of great crisis. Our lives have been marked
with debate about great issues; issues of war and peace, issues of prosperity and depression.
But rarely in any time does an issue lay bare the secret heart of America itself. Rarely are we
met with a challenge, not to our growth or abundance, our welfare or our security, but rather
to the values and the purposes and the meaning of our beloved Nation.


The issue of equal rights for American Negroes is such an issue. And should we defeat every
enemy, should we double our wealth and conquer the stars, and still be unequal to this issue,
then we will have failed as a people and as a nation.


For with a country as with a person, "What is a man profited, if he shall gain the whole world,
and lose his own soul ?"


There is no Negro problem. There is no Southern problem. There is no Northern problem.
There is only an American problem. And we are met here tonight as Americans--not as
Democrats or Republicans-we are met here as Americans to solve that problem.


This was the first nation in the history of the world to be founded with a purpose. The great
phrases of that purpose still sound in every American heart, North and South: "All men are
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created equal"--"government by consent of the governed"--"give me liberty or give me death."
Well, those are not just clever words, or those are not just empty theories. In their name
Americans have fought and died for two centuries, and tonight around the world they stand
there as guardians of our liberty, risking their lives.


Those words are a promise to every citizen that he shall share in the dignity of man. This
dignity cannot be found in a man's possessions; it cannot be found in his power, or in his
position. It really rests on his right to be treated as a man equal in opportunity to all others. It
says that he shall share in freedom, he shall choose his leaders, educate his children, and
provide for his family according to his ability and his merits as a human being.


To apply any other test--to deny a man his hopes because of his color or race, his religion or
the place of his birth--is not only to do injustice, it is to deny America and to dishonor the
dead who gave their lives for American freedom.


THE RIGHT TO VOTE


Our fathers believed that if this noble view of the rights of man was to flourish, it must be
rooted in democracy. The most basic right of all was the right to choose your own leaders.
The history of this country, in large measure, is the history of the expansion of that right to all
of our people.


Many of the issues of civil rights are very complex and most difficult. But about this there can
and should be no argument. Every American citizen must have an equal right to vote. There
is no reason which can excuse the denial of that right. There is no duty which weighs more
heavily on us than the duty we have to ensure that right.


Yet the harsh fact is that in many places in this country men and women are kept from voting
simply because they are Negroes.


Every device of which human ingenuity is capable has been used to deny this right. The
Negro citizen may go to register only to be told that the day is wrong, or the hour is late, or
the official in charge is absent. And if he persists, and if he manages to present himself to the
registrar, he may be disqualified because he did not spell out his middle name or because he
abbreviated a word on the application.


And if he manages to fill out an application he is given a test. The registrar is the sole judge
of whether he passes this test. He may be asked to recite the entire Constitution, or explain
the most complex provisions of State law. And even a college degree cannot be used to prove
that he can read and write.


For the fact is that the only way to pass these barriers is to show a white skin.


Experience has clearly shown that the existing process of law cannot overcome systematic
and ingenious discrimination. No law that we now have on the books-and I have helped to put
three of them there--can ensure the right to vote when local officials are determined to deny
it.


In such a case our duty must be clear to all of us. The Constitution says that no person shall
be kept from voting because of his race or his color. We have all sworn an oath before God to
support and to defend that Constitution. We must now act in obedience to that oath.


GUARANTEEING THE RIGHT TO VOTE


Wednesday I will send to Congress a law designed to eliminate illegal barriers to the right to
vote.


The broad principles of that bill will be in the hands of the Democratic and Republican leaders
tomorrow. After they have reviewed it, it will come here formally as a bill. I am grateful for this
opportunity to come here tonight at the invitation of the leadership to reason with my friends,
to give them my views, and to visit with my former colleagues.


I have had prepared a more comprehensive analysis of the legislation which I had intended to
transmit to the clerk tomorrow but which I will submit to the clerks tonight. But I want to really
discuss with you now briefly the main proposals of this legislation,


This bill will strike down restrictions to voting in all elections--Federal, State, and local--which
have been used to deny Negroes the right to vote.


This bill will establish a simple, uniform standard which cannot be used, however ingenious
the effort, to flout our Constitution.


It will provide for citizens to be registered by officials of the United States Government if the
State officials refuse to register them.


It will eliminate tedious, unnecessary lawsuits which delay the right to vote.


Finally, this legislation will ensure that properly registered individuals are not prohibited from
voting.


I will welcome the suggestions from all of the Members of Congress--I have no doubt that I
will get some--on ways and means to strengthen this law and to make it effective. But
experience has plainly shown that this is the only path to carry out the command of the
Constitution.


To those who seek to avoid action by their National Government in their own communities;
who want to and who seek to maintain purely local control over elections, the answer is
simple:
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Open your polling places to all your people.


Allow men and women to register and vote whatever the color of their skin.


Extend the rights of citizenship to every citizen of this land.


THE NEED FOR ACTION


There is no constitutional issue here. The command of the Constitution is plain.


There is no moral issue. It is wrong--deadly wrong--to deny any of your fellow Americans the
right to vote in this country.


There is no issue of States rights or national rights. There is only the struggle for human
rights.


I have not the slightest doubt what will be your answer.


The last time a President sent a civil rights bill to the Congress it contained a provision to
protect voting rights in Federal elections. That civil rights bill was passed after 8 long months
of debate. And when that bill came to my desk from the Congress for my signature, the heart
of the voting provision had been eliminated.


This time, on this issue, there must be no delay, no hesitation and no compromise with our
purpose.


We cannot, we must not, refuse to protect the right of every American to vote in every
election that he may desire to participate in. And we ought not and we cannot and we must
not wait another 8 months before we get a bill. We have already waited a hundred years and
more, and the time for waiting is gone.


So I ask you to join me in working long hours--nights and weekends, if necessary--to pass
this bill. And I don't make that request lightly. For from the window where I sit with the
problems of our country I recognize that outside this chamber is the outraged conscience of a
nation, the grave concern of many nations, and the harsh judgment of history on our acts.


WE SHALL OVERCOME


But even if we pass this bill, the battle will not be over. What happened in Selma is part of a
far larger movement which reaches into every section and State of America. It is the effort of
American Negroes to secure for themselves the full blessings of American life.


Their cause must be our cause too. Because it is not just Negroes, but really it is all of us,
who must overcome the crippling legacy of bigotry and injustice.


And we shall overcome.


As a man whose roots go deeply into Southern soil I know how agonizing racial feelings are. I
know how difficult it is to reshape the attitudes and the structure of our society.


But a century has passed, more than a hundred years, since the Negro was freed. And he is
not fully free tonight.


It was more than a hundred years ago that Abraham Lincoln, a great President of another
party, signed the Emancipation Proclamation, but emancipation is a proclamation and not a
fact.


A century has passed, more than a hundred years, since equality was promised. And yet the
Negro is not equal.


A century has passed since the day of promise. And the promise is unkept.


The time of justice has now come. I tell you that I believe sincerely that no force can hold it
back. It is right in the eyes of man and God that it should come. And when it does, I think that
day will brighten the lives of every American.


For Negroes are not the only victims. How many white children have gone uneducated, how
many white families have lived in stark poverty, how many white lives have been scarred by
fear, because we have wasted our energy and our substance to maintain the barriers of
hatred and terror?


So I say to all of you here, and to all in the Nation tonight, that those who appeal to you to
hold on to the past do so at the cost of denying you your future.


This great, rich, restless country can offer opportunity and education and hope to all: black
and white, North and South, sharecropper and city dweller. These are the enemies: poverty,
ignorance, disease. They are the enemies and not our fellow man, not our neighbor. And
these enemies too, poverty, disease and ignorance, we shall overcome.


AN AMERICAN PROBLEM


Now let none of us in any sections look with prideful righteousness on the troubles in another
section, or on the problems of our neighbors. There is really no part of America where the
promise of equality has been fully kept. In Buffalo as well as in Birmingham, in Philadelphia
as well as in Selma, Americans are struggling for the fruits of freedom.


This is one Nation. What happens in Selma or in Cincinnati is a matter of legitimate concern
to every American. But let each of us look within our own hearts and our own communities,
and let each of us put our shoulder to the wheel to root out injustice wherever it exists.
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As we meet here in this peaceful, historic chamber tonight, men from the South, some of
whom were at Iwo Jima, men from the North who have carried Old Glory to far corners of the
world and brought it back without a stain on it, men from the East and from the West, are all
fighting together without regard to religion, or color, or region, in Viet-Nam. Men from every
region fought for us across the world 20 years ago.


And in these common dangers and these common sacrifices the South made its contribution
of honor and gallantry no less than any other region of the great Republic--and in some
instances, a great many of them, more.


And I have not the slightest doubt that good men from everywhere in this country, from the
Great Lakes to the Gulf of Mexico, from the Golden Gate to the harbors along the Atlantic, will
rally together now in this cause to vindicate the freedom of all Americans. For all of us owe
this duty; and I believe that all of us will respond to it.


Your President makes that request of every American.


PROGRESS THROUGH THE DEMOCRATIC PROCESS


The real hero of this struggle is the American Negro. His actions and protests, his courage to
risk safety and even to risk his life, have awakened the conscience of this Nation. His
demonstrations have been designed to call attention to injustice, designed to provoke
change, designed to stir reform.


He has called upon us to make good the promise of America. And who among us can say that
we would have made the same progress were it not for his persistent bravery, and his faith in
American democracy.


For at the real heart of battle for equality is a deep-seated belief in the democratic process.
Equality depends not on the force of arms or tear gas but upon the force of moral right; not on
recourse to violence but on respect for law and order.


There have been many pressures upon your President and there will be others as the days
come and go. But I pledge you tonight that we intend to fight this battle where it should be
fought: in the courts, and in the Congress, and in the hearts of men.


We must preserve the right of free speech and the right of free assembly. But the right of free
speech does not carry with it, as has been said, the right to holler fire in a crowded theater.
We must preserve the right to free assembly, but free assembly does not carry with it the right
to block public thoroughfares to traffic.


We do have a right to protest, and a right to march under conditions that do not infringe the
constitutional rights of our neighbors. And I intend to protect all those rights as long as I am
permitted to serve in this office.


We will guard against violence, knowing it strikes from our hands the very weapons which we
seek--progress, obedience to law, and belief in American values.


In Selma as elsewhere we seek and pray for peace. We seek order. We seek unity. But we
will not accept the peace of stifled rights, or the order imposed by fear, or the unity that stifles
protest. For peace cannot be purchased at the cost of liberty.


In Selma tonight, as in every--and we had a good day there--as in every city, we are working
for just and peaceful settlement. We must all remember that after this speech I am making
tonight, after the police and the FBI and the Marshals have all gone, and after you have
promptly passed this bill, the people of Selma and the other cities of the Nation must still live
and work together. And when the attention of the Nation has gone elsewhere they must try to
heal the wounds and to build a new community.


This cannot be easily done on a battleground of violence, as the history of the South itself
shows. It is in recognition of this that men of both races have shown such an outstandingly
impressive responsibility in recent days--last Tuesday, again today,


RIGHTS MUST BE OPPORTUNITIES


The bill that I am presenting to you will be known as a civil rights bill. But, in a larger sense,
most of the program I am recommending is a civil rights program. Its object is to open the city
of hope to all people of all races.


Because all Americans just must have the right to vote. And we are going to give them that
right.


All Americans must have the privileges of citizenship regardless of race. And they are going
to have those privileges of citizenship regardless of race.


But I would like to caution you and remind you that to exercise these privileges takes much
more than just legal right. It requires a trained mind and a healthy body. It requires a decent
home, and the chance to find a job, and the opportunity to escape from the clutches of
poverty.


Of course, people cannot contribute to the Nation if they are never taught to read or write, if
their bodies are stunted from hunger, if their sickness goes untended, if their life is spent in
hopeless poverty just drawing a welfare check.


So we want to open the gates to opportunity. But we are also going to give all our people,
black and white, the help that they need to walk through those gates.


THE PURPOSE OF THIS GOVERNMENT
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My first job after college was as a teacher in Cotulla, Tex., in a small Mexican-American
school. Few of them could speak English, and I couldn't speak much Spanish. My students
were poor and they often came to class without breakfast, hungry. They knew even in their
youth the pain of prejudice. They never seemed to know why people disliked them. But they
knew it was so, because I saw it in their eyes. I often walked home late in the afternoon, after
the classes were finished, wishing there was more that I could do. But all I knew was to teach
them the little that I knew, hoping that it might help them against the hardships that lay ahead.


Somehow you never forget what poverty and hatred can do when you see its scars on the
hopeful face of a young child.


I never thought then, in 1928, that I would be standing here in 1965. It never even occurred to
me in my fondest dreams that I might have the chance to help the sons and daughters of
those students and to help people like them all over this country.


But now I do have that chance—and I'll let you in on a secret—I mean to use it. And I hope
that you will use it with me.


This is the richest and most powerful country which ever occupied the globe. The might of
past empires is little compared to ours. But I do not want to be the President who built
empires, or sought grandeur, or extended dominion.


I want to be the President who educated young children to the wonders of their world. I want
to be the President who helped to feed the hungry and to prepare them to be taxpayers
instead of taxeaters.


I want to be the President who helped the poor to find their own way and who protected the
right of every citizen to vote in every election.


I want to be the President who helped to end hatred among his fellow men and who promoted
love among the people of all races and all regions and all parties.


I want to be the President who helped to end war among the brothers of this earth.


And so at the request of your beloved Speaker and the Senator from Montana; the majority
leader, the Senator from Illinois; the minority leader, Mr. McCulloch, and other Members of
both parties, I came here tonight--not as President Roosevelt came down one time in person
to veto a bonus bill, not as President Truman came down one time to urge the passage of a
railroad bill--but I came down here to ask you to share this task with me and to share it with
the people that we both work for. I want this to be the Congress, Republicans and Democrats
alike, which did all these things for all these people.


Beyond this great chamber, out yonder in 50 States, are the people that we serve. Who can
tell what deep and unspoken hopes are in their hearts tonight as they sit there and listen. We
all can guess, from our own lives, how difficult they often find their own pursuit of happiness,
how many problems each little family has. They look most of all to themselves for their
futures. But I think that they also look to each of us.


Above the pyramid on the great seal of the United States it says--in Latin--"God has favored
our undertaking."


God will not favor everything that we do. It is rather our duty to divine His will. But I cannot
help believing that He truly understands and that He really favors the undertaking that we
begin here tonight.


NOTE: The address was broadcast nationally.


Source: Public Papers of the Presidents of the United States: Lyndon B. Johnson, 1965.
Volume I, entry 107, pp. 281-287. Washington, D. C.: Government Printing Office, 1966.
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15 Chapter 1:  Introduction and Background 


CHAPTER 1:  INTRODUCTION AND BACKGROUND 
This chapter briefly reviews the history of racial discrimination in the United States, the 
relationship between citizenship and voting rights, the passage of the Voting Rights Act of 1965 
(VRA), and its subsequent reauthorizations. The chapter then provides a summary of the VRA 
sections examined in this report: Sections 2, 4, 5, 203, and 208. This historical chapter also briefly 
examines how voting turnout and registration rates by race have changed over time. Finally, this 
chapter also includes analyses of the Commission’s prior reports on voting rights, which are also 
summarized in Appendix A.  


History of Minority Voter Suppression 


Since voting rights stem from citizenship, an understanding of the historical exclusion of people 
of color from American citizenship is needed to understand the history of minority voting rights 
in the United States. The country was founded with the express recognition of slavery; in 1787, 
the Constitution provided representation of “the whole number of free Persons,” including 
indentured servants (most of whom were white), but excluded “Indians not taxed,” and it counted 
slaves as only three-fifths of a person.14 In 1857, in the case of Dred Scott v. Sanford, the Supreme 
Court held that even if slaves became free, former slaves and their descendants were legally 
considered to be only three-fifths of a person and were not recognized as citizens.15 After the Civil 
War, in 1865, the 13th Amendment to the Constitution abolished slavery.16 In 1868, the 14th 
Amendment clarified that every person naturalized or born in the U.S. is a citizen.17 The 14th 
Amendment also forbids states from denying any person due process of law or equal protection of 
the laws.18 In 1870, the ratification of the 15th Amendment guaranteed all U.S. citizens the right to 
vote regardless of “race, color, or previous condition of servitude.”19  


History demonstrates that Reconstruction laws were initially successful in expanding access to the 
ballot box for recently freed slaves, and in providing voter protections for African-American 
citizens by outlawing any action taken to suppress their vote.20 The Reconstruction Era 
amendments galvanized African Americans’ political participation.21 The political arena was the 
“only area where black(s) and white(s) encountered each other on a basis of equality—sitting 


                                                 
14 U.S. Cᴏɴsᴛ. art. I, § 2, cl. 3. 
15 60 U.S. 393 (1857). 
16 U.S. Cᴏɴsᴛ. amend. XIII, § 1. 
17 U.S. Cᴏɴsᴛ. amend. XIV, § 1. 
18 Id. 
19 U.S. Cᴏɴsᴛ. amend. XV, § 1.   
20 Gabriel J. Chin, The Voting Rights Act of 1867: The Constitutionality of Federal Regulation of Suffrage During 
Reconstruction, 82 N.C. L. REV. 1581, 1582 (2004). 
21 Eric Foner, Rights and the Constitution in Black Life During the Civil War and Reconstruction, 74 J. AM. HIST. 
863, 883 (1987) [hereinafter Foner, Rights and the Constitution]. Also, according to this study, while women were 
not allowed to hold political office or vote, black women were still politically active, and took part in rallies, 
parades, and mass meetings, and they formed their own auxiliaries to aid in electioneering. Id. at 878.  
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alongside one another on juries, in legislatures, and at political conventions; voting together on 
[E]lection [D]ay.”22 As historian Eric Foner has documented, “[b]y the early 1870s, biracial 
democratic government . . . was functioning effectively in many parts of the South, and [black] 
men only recently released from bondage were exercising political power.”23 The Reconstruction 
Amendments led to black voter registration rates surpassing white registration rates in Louisiana, 
Mississippi, and South Carolina.24 In other states, such as Alabama and Georgia, black citizens 
were nearly 40 percent of all registered voters.25 Over 700,000 black citizens voted for the first 
time in the 1868 presidential election.26 In fact, during Reconstruction, not deterred by violence, 
black voter turnout in many elections exceeded 90 percent.27 


In addition to a significant increase in black voter registration and turnout during Reconstruction, 
black citizens were elected to state legislatures in former confederate states.28 In South Carolina, 
black legislators constituted a majority in the lower house of the legislature.29 In 1869, at the 
national level, over 20 black citizens, some of whom were former slaves, were elected to the U.S. 
Congress.30 


The surge in black political power during Reconstruction was fleeting. The Reconstruction 
Amendments ensured the voting rights of African-American men and the federal government’s 
role in protecting these rights, but after the Compromise of 1877 and the removal of federal troops 
from the South,31 concerted efforts by southern states to subvert the Reconstruction Amendments 
and civil rights laws of the time resulted in a backlash limiting access to voting for African-
American citizens.32  


During this time frame, the Supreme Court was also considering what the 14th and 15th 
Amendments meant for other communities of color. In 1884, the Supreme Court held that Native 
Americans who did not surrender their tribal citizenship and have it accepted by the United States 


                                                 
22 Id. at 878.  
23 Anderson Bellegarde François, To Make Freedom Happen: Shelby County v. Holder, the Supreme Court, and the 
Creation Myth of American Voting Rights, 34 N. ILL. U. L. REV. 529, 543 (2014) (quoting Eric Foner, Forever Free: 
The Story of Emancipation and Reconstruction 129 (2005)) [hereinafter François, To Make Freedom Happen]. 
24 Id. 
25 Id. 
26 Id. at 542. 
27 Foner, Rights and the Constitution, supra note 21, at 878. 
28 François, To Make Freedom Happen, supra note 23, at 543. 
29 Id.  
30 Id.  
31 The Gilder Lehrman Inst. of Am. Hist., Compromise of 1877, GILDERLEHRMAN.ORG (last accessed May 25, 2018) 
https://new.gilderlehrman.org/history-by-era/reconstruction/timeline-terms/compromise-1877 (noting that the 
Compromise of 1877 was an informal agreement regarding the disputed 1876 Presidential Election that became 
contingent upon Florida, Louisiana, and South Carolina. Seeing this, Republicans who supported Republican 
Rutherford Hayes met with moderate southern Democrats to negotiate the removal of federal troops in the South to 
ensure Hayes’ victory). 
32 François, To Make Freedom Happen, supra note 23, at 544. 



https://new.gilderlehrman.org/history-by-era/reconstruction/timeline-terms/compromise-1877
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through naturalization were not U.S. citizens.33 The language of the relevant Supreme Court 
opinion shows that even after the Reconstruction Amendments, the belief remained that people of 
color were not “civilized” enough to be United States citizens.34 Similarly, despite the guarantees 
of the 14th Amendment, it was not until 1898 and the Supreme Court’s decision in United States 
v. Wong Kim Ark that it was clear that children of nonwhite immigrants were entitled to birthright 
citizenship.35 And it was not until 1924, when Congress passed the Indian Citizenship Act, that 
Native Americans were entitled to U.S. citizenship and voting rights (and that this entitlement did 
not impair the individual’s right to remain a tribal member).36 


Reliance upon tactics to suppress black voting rights expanded during the Jim Crow Era (between 
the end of Reconstruction in 1877 and the beginning of the 1950s Civil Rights Movement),37 and 
black voter registration subsequently declined dramatically.38 Jim Crow laws were pervasive and 
controlled many aspects of life for African Americans—especially equal access to citizenship.39 
In Mississippi, during Jim Crow, voter suppression was based on a new state constitution enacted 
in 1890, which specifically intended to exclude African Americans from political participation.40 
Since the 15th Amendment did not permit direct disenfranchisement, Mississippi instead required 
an annual poll tax that disparately burdened blacks, and a literacy test that “required a person 
seeking to register to vote to read a section of the state constitution and explain it to the county 
clerk . . . who was always white, [and who] decided whether a citizen was literate or not.”41 This 
effectively excluded “almost all black men, because the clerk would select complicated technical 
passages for them to interpret. By contrast, the clerk would pass whites by picking simple 
sentences in the state constitution for them to explain.”42 


                                                 
33 Elk v. Wilkins, 112 U.S. 94, 103 (1884). 
34 Id. at 106-07 (“The national legislation has tended more and more toward the education and civilization of the 
Indians, and fitting them to be citizens. But the question of whether any Indian tribes, or any members thereof, have 
become so far advanced in civilization that they should be let out of the state of pupilage, and admitted to the 
privileges and responsibilities of citizenship, is a question to be decided by the nation whose wards they are and 
whose citizens they seek to become, and not by each Indian for himself.”). 
35 169 U.S. 649, 705 (1884). 
36 Indian Citizenship Act, Pub. L. No. 68-175, 43 U.S. Stat. 253 (1924) (codified at 8 U.S.C. § 1401(b)). 
37 Jim Crow was the name of the racial segregation system that operated mostly in southern and border states, 
between 1877 and the mid-1960s. See, e.g., USC Gould School of Law, A Brief History of Civil Rights in the United 
States: Jim Crow Era, https://onlinellm.usc.edu/a-brief-history-of-jim-crow-laws/ (last accessed July 25, 2018). 
38 See, e.g., Smithsonian Nat’l Museum of Am. Hist., White Only: Jim Crow in America (last accessed June 21, 
2018), http://americanhistory.si.edu/brown/history/1-segregated/white-only-1.html (“In Mississippi, fewer than 
9,000 of the 147,000 voting-age African Americans were registered after 1890. In Louisiana, where more than 
130,000 black voters had been registered in 1896, the number had plummeted to 1,342 by 1904.”).  
39 Public Broadcasting Service (PBS), Freedom Riders: Jim Crow Laws, An American Experience, PBS, 
http://www.pbs.org/wgbh/americanexperience/features/freedom-riders-jim-crow-laws/ (last accessed May 23, 2018).   
40 Constitutional Rights Foundation, Race and Voting in the Segregated South, CRF http://www.crf-usa.org/black-
history-month/race-and-voting-in-the-segregated-south (last accessed May 23, 2018) [hereinafter Constitutional 
Rights Foundation, Race and Voting]. 
41 Id. 
42 Following hearings in February 1965 in Mississippi, the Commission found that Mississippi’s white applicants 
might be asked, for example, to copy out and interpret: 
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369 Appendices 


APPENDIX E:  CHARTS OF VOTING RIGHTS ISSUES BY 
STATE, COMPARING FORMERLY COVERED WITH NON-
COVERED JURISDICTIONS 


(1) Chart of Voting Rights Issues in Formerly Covered, by State (2006-present) 


State 
Voter ID 


Requirement 


Documentary 
Proof of 


Citizenship 


Purges of 
Voters from 


the Rolls 


Cuts to 
Early 


Voting 


Moving or 
Eliminating 


Polling 
Locations TOTAL 


Formerly 
Covered States 
(as a whole) 
Under Section 
5        
ALABAMA X X   X 3 
ALASKA     X 1 
ARIZONA X X   X 3 
GEORGIA X X X X X 5 
LOUISIANA X    X 2 
MISSISSIPPI X    X 2 
SOUTH 
CAROLINA X    X 2 
TEXAS X    X 2 
VIRGINIA X     1 
States with 
Formerly 
Covered 
Counties/ 
Townships 
Under Section 
5        
CALIFORNIA       
FLORIDA X  X X X 4 
NEW YORK   X   1 
NORTH 
CAROLINA X  X X X 4 
SOUTH 
DAKOTA       
MICHIGAN X     1 
TOTAL FOR 
ABOVE 15 
STATES 11 3 4 3 10 31 
AVERAGE # 
OF ISSUES 
AMONG 15 
FORMERLY 
COVERED 
STATES      


2.1 issues/ 
state 
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These pages show the questions
posed by Attorney Hall and John
Lewis’s responses. At the end of the
hearing, on March 17, Judge Frank
Johnson, Jr., ruled that the
demonstrators had a constitutional
right to march; on March 21, under
the protection of a Federalized
National Guard, 3,200 demonstrators
set out from Selma in a mass
demonstration that became a turning
point in the civil rights movement.
National Archives—Southeast Region,
Morrow, Georgia, Records of District
Courts of United States


Excerpt:


Lewis: . . . a State Trooper made
announcement on a bullhorn or
megaphone, and he said, “This march
will not continue.” 
Hall: What happened then; did the
line stop? 
Lewis: The line stopped at that time. 
Hall: You stopped still? 
Lewis: Yes, sir. 
Hall: You didn’t advance any further? 
Lewis: We stopped right then. 
Hall: Then what happened?
—From John Lewis’s testimony


These pages show the questions
posed by Attorney Hall and John
Lewis’s responses. At the end of the
hearing, on March 17, Judge Frank
Johnson, Jr., ruled that the
demonstrators had a constitutional
right to march; on March 21, under
the protection of a Federalized
National Guard, 3,200 demonstrators
set out from Selma in a mass
demonstration that became a turning
point in the civil rights movement.
National Archives—Southeast Region,
Morrow, Georgia, Records of District
Courts of United States


Excerpt:
Lewis: He said, “I am Major Cloud,
and this is an unlawful assembly. This
demonstration will not continue. You
have been banned by the Governor. I
am going to order you to disperse.” 
Hall: What did you then do?


—From John Lewis’s testimony


These pages show the questions
posed by Attorney Hall and John
Lewis’s responses. At the end of the
hearing, on March 17, Judge Frank
Johnson, Jr., ruled that the
demonstrators had a constitutional
right to march; on March 21, under
the protection of a Federalized
National Guard, 3,200 demonstrators
set out from Selma in a mass
demonstration that became a turning
point in the civil rights movement.
National Archives—Southeast Region,
Morrow, Georgia, Records of District
Courts of United States


Excerpt:
Lewis: Mr. Williams said, “Mr. Major, I
would like to have a word, can we
have a word?” And he said, “No, I will
give you two minutes to leave.” And
again Mr. Williams said, “Can I have a
word?” He said, “There will be no
word.” And about a minute or more
Major Cloud ordered the Troopers to
advance, and at that time the State
Troopers took their position, I guess,
and they moved forward with their
clubs up over their—near their
shoulder, the top part of the body;
they came rushing in, knocking us
down and pushing us. 
Hall: And were you hit at that time? 
Lewis: At that time I was hit and
knocked down. 
Hall: Where were you hit?


—From John Lewis’s testimony


These pages show the questions
posed by Attorney Hall and John
Lewis’s responses. At the end of the
hearing, on March 17, Judge Frank
Johnson, Jr., ruled that the
demonstrators had a constitutional
right to march; on March 21, under
the protection of a Federalized
National Guard, 3,200 demonstrators
set out from Selma in a mass
demonstration that became a turning
point in the civil rights movement.
National Archives—Southeast Region,
Morrow, Georgia, Records of District
Courts of United States


Excerpt:
Lewis: I was hit on my head right
here. 
Hall: What were you hit with? 
Lewis: I was hit with a billy club, and
I saw the State Trooper that hit me. 
Hall: How many times were you hit? 
Lewis: I was hit twice, once when I
was lying down and was attempting
to get up. 
Hall: Do we understand you to say
were hit . . . and then attempted to
get up 
and were hit—and was hit again. 
Lewis: Right.


—From John Lewis’s testimony


© 1965 Spider Martin/The Spider Martin
Civil Rights Collection. 
All rights reserved. Used with permission.


Eyewitness
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Confrontations for Justice


John Lewis - March from Selma to Montgomery, "Bloody Sunday," 1965


In 1965, at the height of the modern civil rights movement, activists organized a march for voting rights,
from Selma, Alabama, to Montgomery, the state capital. On March 7, some 600 people assembled at a
downtown church, knelt briefly in prayer, and began walking silently, two-by-two through the city streets.


With Hosea Williams of the Southern Christian Leadership Conference (SCLC) leading the demonstration,
and John Lewis, Chairman of the Student Nonviolent Coordinating Committee (SNCC), at his side, the
marchers were stopped as they were leaving Selma, at the end of the Edmund Pettus Bridge, by some
150 Alabama state troopers, sheriff ’s deputies, and possemen, who ordered the demonstrators to
disperse.


One minute and five seconds after a two-minute warning was announced, the troops advanced, wielding
clubs, bullwhips, and tear gas. John Lewis, who suffered a skull fracture, was one of fifty-eight people
treated for injuries at the local hospital. The day is remembered in history as “Bloody Sunday.” Less than
one week later, Lewis recounted the attack on the marchers during a Federal hearing at which the
demonstrators sought protection for a full-scale march to Montgomery. A transcript of his testimony is
presented in the following pages.


Testimony of John Lewis from a hearing resulting from the March 7, 1965, march from Selma
to Montgomery in support of voting rights, page 288


Testimony of John Lewis from a hearing resulting from the March 7, 1965, march from Selma
to Montgomery in support of voting rights, page 295


Testimony of John Lewis from a hearing resulting from the March 7, 1965, march from Selma
to Montgomery in support of voting rights, page 296


Testimony of John Lewis from a hearing resulting from the March 7, 1965, march from Selma
to Montgomery in support of voting rights, page 297


�Two Minute Warning,� photograph by Spider Martin, March 7, 1965
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Courtesy of AP Images


Six months after “Bloody Sunday,”
President Lyndon B. Johnson signed
into law the Voting Rights Act. One
of the pens used by the President
hangs framed today in the living
room of Representative John Lewis,
Fifth U.S. Congressional District of
Georgia. He has been elected to that
office nine times.
© Bettman/CORBIS


John Lewis (in the foreground) being beaten by state troopers, March 7, 1965


John Lewis (left) and Hosea Williams, July 26, 1965
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List of Amici Curiae 


Amicus U.S. Representative Mike Johnson 
represents the Fourth Congressional District of 
Louisiana in the United States House of 
Representatives. 
 
Amicus U.S. Representative Gary Palmer represents 
the Sixth Congressional District of Alabama in the 
United States House of Representatives. 
 
Amicus U.S. Representative Kevin McCarthy 
represents the Twenty-Third Congressional District 
of California in the United States House of 
Representatives. 
 
Amicus U.S. Representative Steve Scalise represents 
the First Congressional District of Louisiana in the 
United States House of Representatives. 
 
Amicus U.S. Representative Jim Jordan represents 
the Fourth Congressional District of Ohio in the 
United States House of Representatives. 
 
Amicus U.S. Representative Ralph Abraham 
represents the Fifth Congressional District of 
Louisiana in the United States House of 
Representatives. 
 
Amicus U.S. Representative Robert Aderholt 
represents the Fourth Congressional District of 
Alabama in the United States House of 
Representatives. 
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Amicus U.S. Representative Rick W. Allen 
represents the Twelfth Congressional District of 
Georgia in the United States House of 
Representatives. 
 
Amicus U.S. Representative Jodey Arrington 
represents the Nineteenth Congressional District of 
Texas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Brian Babin represents 
the Thirty-Sixth Congressional District of Texas in 
the United States House of Representatives. 
 
Amicus U.S. Representative James R. Baird 
represents the Fourth Congressional District of 
Indiana in the United States House of 
Representatives. 
 
Amicus U.S. Representative Jim Banks represents 
the Third Congressional District of Indiana in the 
United States House of Representatives. 
 
Amicus U.S. Representative Jack Bergman 
represents the First Congressional District of 
Michigan in the United States House of 
Representatives. 
 
Amicus U.S. Representative Andy Biggs represents 
the Fifth Congressional District of Arizona in the 
United States House of Representatives. 
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Amicus U.S. Representative Gus Bilirakis represents 
the Twelfth Congressional District of Florida in the 
United States House of Representatives. 
 
Amicus U.S. Representative Dan Bishop represents 
the Ninth Congressional District of North Carolina 
in the United States House of Representatives. 
 
Amicus U.S. Representative Mike Bost represents 
the Twelfth Congressional District of Illinois in the 
United States House of Representatives. 
 
Amicus U.S. Representative Kevin Brady represents 
the Eighth Congressional District of Texas in the 
United States House of Representatives. 
 
Amicus U.S. Representative Mo Brooks represents 
the Fifth Congressional District of Alabama in the 
United States House of Representatives. 
 
Amicus U.S. Representative Ken Buck represents 
the Fourth Congressional District of Colorado in the 
United States House of Representatives. 
 
Amicus U.S. Representative Ted Budd represents 
the Thirteenth Congressional District of North 
Carolina in the United States House of 
Representatives. 
 
Amicus U.S. Representative Tim Burchett 
represents the Second Congressional District of 
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Tennessee in the United States House of 
Representatives. 
 
Amicus U.S. Representative Michael C. Burgess 
represents the Twenty-Sixth Congressional District 
of Texas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Bradley Byrne 
represents the First Congressional District of 
Alabama in the United States House of 
Representatives. 
 
Amicus U.S. Representative Ken Calvert represents 
the Forty-Second Congressional District of California 
in the United States House of Representatives. 
 
Amicus U.S. Representative Earl L. “Buddy” Carter 
represents the First Congressional District of 
Georgia in the United States House of 
Representatives. 
 
Amicus U.S. Representative Ben Cline represents 
the Sixth Congressional District of Virginia in the 
United States House of Representatives. 
 
Amicus U.S. Representative Michael Cloud 
represents the Twenty-Seventh Congressional 
District of Texas in the United States House of 
Representatives. 
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Amicus U.S. Representative Doug Collins represents 
the Ninth Congressional District of Georgia in the 
United States House of Representatives. 
 
Amicus U.S. Representative Mike Conaway 
represents the Eleventh Congressional District of 
Texas in the United States House of 
Representatives. 
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Arkansas in the United States House of 
Representatives. 
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Texas in the United States House of 
Representatives. 
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Tennessee in the United States House of 
Representatives. 
 
Amicus U.S. Representative Mario Diaz-Balart 
represents the Twenty-Fifth Congressional District 
of Florida in the United States House of 
Representatives. 
 
Amicus U.S. Representative Jeff Duncan represents 
the Third Congressional District of South Carolina 
in the United States House of Representatives. 
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Amicus U.S. Representative Neal P. Dunn, M.D. 
represents the Second Congressional District of 
Florida in the United States House of 
Representatives. 
 
Amicus U.S. Representative Tom Emmer represents 
the Sixth Congressional District of Minnesota in the 
United States House of Representatives. 
 
Amicus U.S. Representative Ron Estes represents 
the Fourth Congressional District of Kansas in the 
United States House of Representatives. 
 
Amicus U.S. Representative A. Drew Ferguson, IV 
represents the Third Congressional District of 
Georgia in the United States House of 
Representatives. 
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represents the Third Congressional District of 
Tennessee in the United States House of 
Representatives. 
 
Amicus U.S. Representative Bill Flores represents 
the Seventeenth Congressional District of Texas in 
the United States House of Representatives. 
 
Amicus U.S. Representative Jeff Fortenberry 
represents the First Congressional District of 
Nebraska in the United States House of 
Representatives. 
 







 


 


vii 


Amicus U.S. Representative Virginia Foxx 
represents the Fifth Congressional District of North 
Carolina in the United States House of 
Representatives. 
 
Amicus U.S. Representative Russ Fulcher represents 
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United States House of Representatives. 
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represents the Third Congressional District of 
Mississippi in the United States House of 
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Minnesota in the United States House of 
Representatives. 
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represents the First Congressional District of 
Maryland in the United States House of 
Representatives. 
 
Amicus U.S. Representative Vicky Hartzler 
represents the Fourth Congressional District of 
Missouri in the United States House of 
Representatives. 
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Amicus U.S. Representative Kevin Hern represents 
the First Congressional District of Oklahoma in the 
United States House of Representatives. 
 
Amicus U.S. Representative Jody Hice represents 
the Tenth Congressional District of Georgia in the 
United States House of Representatives. 
 
Amicus U.S. Representative Clay Higgins represents 
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United States House of Representatives. 
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Amicus U.S. Representative John Joyce represents 
the Thirteenth Congressional District of 
Pennsylvania in the United States House of 
Representatives. 
 
Amicus U.S. Representative Fred Keller represents 
the Twelfth Congressional District of Pennsylvania 
in the United States House of Representatives. 
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the Sixteenth Congressional District of Pennsylvania 
in the United States House of Representatives. 
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Amicus U.S. Representative Doug LaMalfa 
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California in the United States House of 
Representatives. 
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Kansas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Tom McClintock 
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California in the United States House of 
Representatives. 
 
Amicus U.S. Representative Cathy McMorris 
Rodgers represents the Fifth Congressional District 
of Washington in the United States House of 
Representatives. 
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the United States House of Representatives. 
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Virginia in the United States House of 
Representatives. 
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Michigan in the United States House of 
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Mississippi in the United States House of 
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Amicus U.S. Representative Greg Pence represents 
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Texas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Daniel Webster 
represents the Eleventh Congressional District of 
Florida in the United States House of 
Representatives. 
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Amicus U.S. Representative Brad Wenstrup 
represents the Second Congressional District of Ohio 
in the United States House of Representatives. 
 
Amicus U.S. Representative Bruce Westerman 
represents the Fourth Congressional District of 
Arkansas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Roger Williams 
represents the Twenty-Fifth Congressional District 
of Texas in the United States House of 
Representatives. 
 
Amicus U.S. Representative Joe Wilson represents 
the Second Congressional District of South Carolina 
in the United States House of Representatives. 
 
Amicus U.S. Representative Rob Wittman 
represents the First Congressional District of 
Virginia in the United States House of 
Representatives. 
 
Amicus U.S. Representative Ron Wright represents 
the Sixth Congressional District of Texas in the 
United States House of Representatives. 
 
Amicus U.S. Representative Ted S. Yoho represents 
the Third Congressional District of Florida in the 
United States House of Representatives.  
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IN THE 


Supreme Court of the United States 
____________________ 


STATE OF TEXAS, Plaintiff, 


v. 


COMMONWEALTH OF PENNSYLVANIA, STATE OF 


GEORGIA, STATE OF MICHIGAN, AND STATE OF 


WISCONSIN, Defendants. 
____________________ 


Motion for Leave to File Brief Amicus Curiae 
____________________ 


Pursuant to subparagraph 2(b) of Rule 37, amici 
U.S. Representative Mike Johnson, et al., hereby 
move the Court for leave to file a brief amicus curiae  
in support of Plaintiff Texas’ Motion for Leave to File 
a Bill of Complaint and Motion for Preliminary 
Injunction.  
  


This brief is being filed timely, as it was filed by 
approximately the same time as Defendants 
response to Plaintiff’s motions.  
   


 In support of their motion, these amici state: 







 
 


 


Identity of Amici Curiae 


As members of the federal legislature, Amici seek 
to protect the constitutional role of state legislatures 
in establishing the manner by which Presidential 
Electors are appointed to ensure the Electoral 
College selects the candidate for President of the 
United States that was chosen by counting only 
lawful votes.   


Amici include 126 U.S. Representatives 
currently serving in the 116th Congress, listed above. 


Relevance of Amicus Brief 
to Motion for Leave to File a Bill of Complaint 


This brief amicus curiae presents the concern of 
amici as Members of Congress, shared by untold 
millions of their constituents, that the 
unconstitutional irregularities involved in the 2020 
presidential election cast doubt upon its outcome and 
the integrity of the American system of elections. 
Amici respectfully aver that the broad scope and 
impact of the various irregularities in the Defendant 
states necessitate careful and timely review by this 
Court. 
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 On the merits, this amicus brief defends the 
constitutional authority of state legislatures as the 
only bodies duly authorized to establish the manner 
by which presidential electors are appointed, one of 
the central issues in the pending litigation. As 
members of the federal legislature, these amici seek 
to protect the constitutional role of state legislatures 
in determining the manner by which states choose 
their electors. 


The Positions of the Parties 


Due to the press of time to file this amicus brief 
before the deadline given to Defendants and the need 
to coordinate among the amici, the position of the 
parties on this motion is unknown.  


Conclusion 


For the foregoing reasons, amici respectfully 
request the Court to grant them leave to file the brief 
amicus curiae which is appended hereto. 
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INTEREST OF THE AMICI CURIAE1 


The interest of the amici curiae is set forth in the 
preceding motion for leave to file.   


SUMMARY OF ARGUMENT 


The Framers of the United States Constitution 
provided that presidential electors be appointed in a 
manner directed by the state “Legislature[s].” Art. II, 
§ 1, cl. 2.  The legislature of every Defendant state 
had established detailed rules by which that state’s 
appointment of presidential electors should have 
been conducted. However, in the months before the 
2020 election, those rules were deliberately changed 
by both state and non-state actors. The clear 
authority of those state legislatures to determine the 
rules for appointing electors was usurped at various 
times by governors, secretaries of state, election 
officials, state courts, federal courts, and private 
parties.  


                                            
1  It is hereby certified that no counsel for a party authored this 
brief in whole or in part; and that no person other than these 
amici curiae or their counsel made a monetary contribution to 
its preparation or submission. 
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These amici appear as 126 Members of Congress 
and respectfully request that this Court uphold the 
plenary authority of the state legislatures to 
establish the manner by which electors are 
appointed, and determine the constitutional validity 
of any ballots cast under rules and procedures 
established by actors or public bodies other than 
state legislatures.    


ARGUMENT 


I. THE U.S. CONSTITUTION GIVES 
PLENARY AUTHORITY TO STATE 
LEGISLATURES TO DETERMINE THE 
MANNER OF APPOINTING 
PRESIDENTIAL ELECTORS.    


The Framers of our U.S. Constitution granted 
plenary authority to state legislatures to “appoint” 
electors to choose a President.  The Electors Clause, 
Art. II, § 1, cl. 2, directs that: “Each State shall 
appoint, in such Manner as the Legislature thereof 
may direct, a Number of Electors, equal to the whole 
Number of Senators and Representatives to which 
the State may be entitled in the Congress....”  The 
one constraint the Framers imposed upon the power 
of state legislatures was that: “The Congress may 
determine the Time of chusing the Electors, and the 
Day on which they shall give their Votes; which Day 
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shall be the same throughout the United States.”  
Art. II, § 1, cl. 4.   


 
In 3 U.S.C. § 1, Congress established the date on 


which elections would be held:  “The electors of 
President and Vice President shall be appointed, in 
each State, on the Tuesday next after the first 
Monday in November, in every fourth year 
succeeding every election of a President and Vice 
President.”  This year, that date was November 3, 
2020.  However, reaffirming the state legislatures’ 
plenary constitutional authority under the Electors 
Clause, 3 U.S.C. § 2 provides that if there is a 
disruption of the ordinary process, and a state “has 
failed to make a choice on the day prescribed by law, 
the electors may be appointed on a subsequent day 
in such a manner as the legislature of such State 
may direct.” 


 
The reasons for the creation of a transient, 


independent body of electors to be entrusted with the 
duty to select a President and Vice President are 
clearly explained in The Federalist Papers.  The 
process of electing the President through a vote of 
electors was designed to guard against both domestic 
political corruption and what the Framers thought 
was the “chief” danger to the nation — the threat 
posed by foreign governments to influence the 
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selection of our President. As Alexander Hamilton 
noted in Federalist Paper No. 68: 


Nothing was more to be desired, than that 
every practicable obstacle should be opposed 
to cabal, intrigue, and corruption. These 
most deadly adversaries of republican 
government, might naturally have been 
expected to make their approaches from 
more than one quarter, but chiefly from the 
desire in foreign powers to gain an improper 
ascendant in our councils. How could they 
better gratify this, than by raising a creature 
of their own to the chief magistracy of the 
union? But the convention have guarded 
against all danger of this sort, with the most 
provident and judicious attention.  [G. Carey 
& J. McClellan, eds. The Federalist, No. 68 
(Alexander Hamilton) (Liberty Fund: 2001).] 


The offices of President and Vice President were 
created by the U.S. Constitution, and when a state 
legislature exercises its power to determine the 
manner in which electors are chosen, that power is 
governed solely by the federal Constitution.  See 
Leser v. Garnett, 258 U.S. 130, 137 (1922) (the 
function of state legislature in carrying out a federal 
function derived from the U.S. Constitution 
“transcends any limitations sought to be imposed by 
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the people of a State”). No state constitution, state 
law, state governor, state election official, or court 
can alter or constrain that grant of power.   


More than a century ago, this Court applied the 
plain meaning of the Electors Clause and recognized 
the exclusive authority of the state legislatures to act 
for the people with respect to selection of electors.  
The Court explained:   


The appointment of these electors is thus 
placed absolutely and wholly with the 
legislatures of the several States. They may 
be chosen by the legislature, or the 
legislature may provide that they shall be 
elected by the people of the State at large, or 
in districts, as are members of congress, 
which was the case formerly in many States; 
and it is, no doubt, competent for the 
legislature to authorize the governor, or the 
Supreme Court of the State, or any other 
agent of its will, to appoint these electors. 
This power is conferred upon the legislatures 
of the States by the Constitution of the 
United States, and cannot be taken from 
them or modified by their State constitutions 
… Whatever provisions may be made by 
statute, or by the state constitution, to 
choose electors by the people, there is no 
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doubt of the right of the legislature to 
resume the power at any time, for it can 
neither be taken away nor abdicated.  
[McPherson v. Blacker, 146 U.S. 1, 34-35 
(1892) (emphasis added) (citations omitted).]   


Because the Framers recognized elections could 
be corrupted or stolen, they created the Electoral 
College as a safeguard and empowered state 
legislatures to ensure the integrity of our unique 
election system. Yet before the 2020 election, 
rationalized in some instances by the occasion of the 
novel coronavirus pandemic, the constitutional 
authority of state legislatures was simply usurped by 
various governors, state courts, state election 
officials, and others. See Sections II-V, infra.  


Due in large part to those usurpations, the 
election of 2020 has been riddled with an 
unprecedented number of serious allegations of fraud 
and irregularities.  National polls indicate a large 
percentage of Americans now have serious doubts 
about not just the outcome of the presidential 
contest, but also the future reliability of our election 
system itself.  Amici respectfully aver it is the 
solemn duty of this Court to provide an objective 
review of these anomalies and to determine for the 
people if indeed the Constitution has been followed 
and the rule of law maintained.  
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As this Court has long noted, “No right is more 
precious in a free country than that of having a voice 
in the election of those who make the laws under 
which, as good citizens, we must live.  Other rights, 
even the most basic, are illusory if the right to vote is 
undermined.” Wesberry v. Sanders, 376 U.S. 1, 17 
(1964). 


II. THE USURPATION OF LEGISLATIVE 
POWER IN PENNSYLVANIA PRODUCED 
UNCONSTITUTIONAL BALLOTS.   


The U.S. Constitution empowers only the 
Pennsylvania Legislature to determine the manner 
for appointing presidential electors in that state. Any 
state executive or judicial attempt to determine the 
manner of choosing electors — especially any 
attempt that directly contradicts the will of the state 
legislature — is void ab initio. 


Pennsylvania’s Secretary of the Commonwealth, 
Kathy Boockvar, violated Article II of the U.S. 
Constitution when she usurped legislative power by 
unilaterally abrogating Pennsylvania statutes that 
mandate signature verification on mail-in and 
absentee ballots. Acting with its exclusive authority 
under Article II, the Pennsylvania General Assembly 
requires all applications for absentee or mail-in 
ballots for non-disabled and non-military voters to “ 
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be signed by the applicant.”  25 PA. STAT. §§ 
3146.2(d) & 3050.12(c) (emphasis added).  Signature 
verification mandates are further explained in 25 
PA. STAT. 3050(a.3)(1)-(2) and § 3146.8(g)(3)-(7).  


 
The Pennsylvania Secretary of State usurped 


legislative power by purporting to remove the 
signature mandate under the guise of settling an 
election lawsuit with the League of Women Voters of 
Pennsylvania and issued “guidance” contrary to 
legislative act.  See League of Women Voters of 
Pennsylvania v. Boockvar, No. 2:20-cv-03850-PBT 
(E.D. Pa. Aug. 7, 2020).  The unconstitutional 
“guidance” stated: “The Pennsylvania Election Code 
does not authorize the county board of elections to 
set aside returned absentee or mail-in ballots based 
solely on signature analysis by the county board of 
elections.” 


The Pennsylvania Supreme Court violated 
Article II of the U.S. Constitution when it usurped 
state legislative power by unilaterally abrogating 
Pennsylvania statutes that require all mail-in ballots 
to be received by 8:00 p.m. on election day.  The 
Pennsylvania General Assembly requires, at 2019 
Pa. Legis. Serv. Act 2019-77, that the deadline for a 
county board of elections to receive a mail-in ballot is 
8:00 p.m. on election day.  25 PA. STAT. §§ 3146.6(c), 
3150.16(c).  The Pennsylvania Supreme Court, 
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without any authorization by the Pennsylvania 
General Assembly, usurped legislative power by 
extending that deadline to three days after Election 
Day.  Pa. Democratic Party v. Boockvar, 238 A.3d 
345 (Pa. 2020). 


Plaintiff Texas has documented in this matter 
numerous other examples of non-legislative actions 
that usurped Pennsylvania legislative power, 
including the following: 


• Postmarking of Ballots Changed. The 
Pennsylvania Supreme Court usurped and 
contravened state legislative power by 
adopting “a presumption that even non-
postmarked ballots were presumptively 
timely.”  Texas Complaint, para. 48. 


• Poll-Watcher Access Denied. “Local election 
officials in Philadelphia and Allegheny 
Counties decided not to follow 25 PA. STAT. 
§ 3146.8(b) for the opening, counting, and 
recording of absentee and mail-in ballots.”  
Texas Complaint, para. 49. 


• Unequal Curing of Ballots. Secretary 
Boockvar usurped and contravened state 
legislative power by allowing unequal and 
illegal curing of select ballots.  Texas 
Complaint, paras. 50, 54. 
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• Premature Removal of Ballots from Secure 
Containers.  Secretary Boockvar usurped and 
contravened state legislative power by 
creating a system to allow “illegal removal of 
ballots from their locked containers 
prematurely.” Texas Complaint, para. 51. 


III. THE USURPATION OF LEGISLATIVE 
POWER IN GEORGIA PRODUCED 
UNCONSTITUTIONAL BALLOTS.   


The U.S. Constitution empowers only the 
Georgia Legislature to determine the manner for 
appointing presidential electors in that state. Any 
state executive or judicial attempt to determine the 
manner of choosing electors — especially any 
attempt that directly contradicts the will of the state 
legislature — is void ab initio. 


Georgia’s Secretary of State, Brad Raffensperger, 
violated Article II of the U.S. Constitution when he 
usurped legislative power by purporting to issue 
procedures that were in direct conflict with Georgia’s 
Legislative Acts governing the choosing of electors. 


Acting with exclusive authority under Article II,  
the Georgia Legislature mandates that ballots be 
signed, and if they are not, that they undergo a 
rigorous and specific process to cure any unsigned 
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ballots. O.C.G.A. § 21-2-386(a)(1)(B)-(C); O.C.G.A. 
§ 21-2-419(c)(2).   


The Georgia Secretary of State usurped 
legislative power by purporting to “materially change 
the statutory requirements for reviewing signatures 
on absentee ballot envelopes to confirm the voter’s 
identity by making it far more difficult to challenge 
defective signatures beyond the express mandatory 
procedures set forth at GA. CODE § 21-2-
386(a)(1)(B).” Texas Complaint, para 70. 


The Georgia Legislature prohibits the opening of 
absentee ballots until after the polls open on Election 
Day.  O.C.G.A. § 21-2-386(a)(2).  In clear violation of 
the law, the State Election Board — not the 
legislature — purported to change Georgia law and 
allow processing of ballots up to three weeks before 
Election Day.  Secretary of State Rule 183-114-0.9-
.15.  See Texas Complaint, para 67. 


IV. THE USURPATION OF LEGISLATIVE 
POWER IN MICHIGAN PRODUCED 
UNCONSTITUTIONAL BALLOTS.  


The U.S. Constitution empowers only the 
Michigan Legislature to determine the manner for 
appointing presidential electors in that state. Any 
state executive or judicial attempt to determine the 
manner of choosing electors — especially any 
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attempt that directly contradicts the will of the state 
legislature — is void ab initio. 


  
Michigan law states that registered voters may 


request and vote by an absentee ballot without 
giving a reason.  Mich. Const. Art. 2, § 4.  However, 
all such ballots must be requested by the voter 
through a careful and secure application process 
requiring a signature.  M.C.L. § 168.759(3).  
Michigan’s Secretary of State, Jocelyn Benson, 
violated Article II of the U.S. Constitution when she 
usurped state legislative power by refusing to follow 
the secure application process and instead set up a 
website whereby persons could request an absentee 
ballot without a signature.  See Texas Complaint, 
paras. 85-87, 89. 


 
 Michigan law requires that distribution of 
absentee ballot applications must be performed at 
the local level by clerks and not by the Michigan 
Secretary of State.  § 168.759(3)(b).  Michigan’s 
Secretary of State violated Article II of the 
Constitution when she seized local power granted by 
the legislature and distributed 7.7 million absentee 
ballot applications.  She lacked the authority to mail 
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out even one absentee ballot application.2  See Texas 
Complaint, paras. 80-84.  


Moreover, the Michigan Legislature requires 
that absentee ballots be inspected and approved by 
placing the signature or stamp of the inspector on 
the ballot envelope confirming that the ballot was 
inspected and is in compliance with the legislative 
procedure for absentee ballots.  See MCL 
§ 168.765a(6).   


Election officials in Wayne County, Michigan 
violated Article II of the U.S. Constitution when they 
consciously and systematically refused to follow the 
inspection and security requirements set by the 
Michigan Legislature to ensure absentee ballots 
were cast by actual voters.  See Texas Complaint, 
paras. 92-95. 


V. THE USURPATION OF LEGISLATIVE 
POWER IN WISCONSIN PRODUCED 
UNCONSTITUTIONAL BALLOTS. 


The U.S. Constitution empowers only the 
Wisconsin Legislature to determine the manner for 
appointing presidential electors in that state. Any 
state executive or judicial attempt to determine the 


                                            
2  See Michigan Secretary of State press release, “All voters 
receiving applications to vote by mail” (May 19, 2020). 
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manner of choosing electors — especially any 
attempt that directly contradicts the will of the state 
legislature — is void ab initio. 


The Wisconsin Legislature values voter integrity 
and guards against risks inherent in absentee ballots 
and mandates that improperly cast absentee ballots 
“may not be counted.”  Wis. Stat. § 6.87(6). 


The Wisconsin Legislature provides that “voting 
by absentee ballot is a privilege exercised wholly 
outside the traditional safeguards of the polling 
place. The legislature finds that the privilege of 
voting by absentee ballot must be carefully regulated 
to prevent the potential for fraud or abuse[.]”  Wis. 
Stat. § 6.84(1). 


Accordingly, the Wisconsin Legislature 
systemically prohibits the use of drop boxes for 
ballots by mandating that local government may 
establish an alternate site for absentee ballot 
delivery but that the site must be staffed as though 
it were a normal delivery office.  The site “shall be 
staffed ….” Wis. Stat. 6.855(3), and “the municipal 
clerk shall operate such site as though it were his or 
her office for absentee ballot purposes and shall 
ensure that such site is adequately staffed.”  Wis. 
Stat. 7.15(2m). 
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Nevertheless, the non-legislative Wisconsin 
Elections Commission (“WEC”) and other local 
officials unconstitutionally created “hundreds of drop 
boxes to collect absentee ballots — including the use 
of unmanned drop boxes.” Texas Complaint, para. 
107.  The fact that the WEC deems ballot drop boxes 
“secure” does not make them secure or lawful 
according to the will of the Wisconsin Legislature, 
which requires ballots to be taken to a normal “office 
for absentee ballot purposes” (not a mere drop box) 
and with professional and “adequate staff” (not left 
unstaffed and unguarded).  


In addition to the previous requirements that 
absentee ballots be collected in staffed offices, the 
state legislature further requires that ballots be 
“mailed by the elector, or delivered in person, to the 
municipal clerk issuing the ballot or ballots.” Wis. 
Stat. § 6.87(4)(b)1. 


Absentee ballots placed in a drop box are neither 
“mailed” nor “delivered in person to the municipal 
clerk,” and by Legislative act “may not be counted.” 
Wis. Stat. § 6.87(6). The ban on counting 
noncompliant absentee ballots is “mandatory” and 
emphasized further by the legislature when it again 
states: “Ballots cast in contravention of the 
procedures specified in those provisions may not be 
counted. Ballots counted in contravention of the 
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procedures specified in those provisions may not be 
included in the certified result of any election.” Wis. 
Stat. § 6.84(2). 


 Despite the clear requirements of the law, non-
legislative actors purported to change the will of the 
legislature by creating and encouraging unsecure 
“drop-boxes to facilitate return of absentee ballots.” 
Wisconsin Safe Voting Plan 2020, at 4 (June 15, 
2020).3  The unmanned absentee ballot drop-off sites 
are specifically prohibited by the Wisconsin 
Legislature, as they do not comply with Wisconsin 
law expressly defining “[a]lternate absentee ballot 
site[s]”.  Wis. Stat. 6.855(1), (3). 
 


Any count or certification of the presidential 
election in Wisconsin that includes absentee ballots 
cast in drop boxes is in direct violation of the manner 
prescribed by the Wisconsin Legislature. Such count 
and certification is likewise in violation of Article II 
of the U.S. Constitution, which empowers only state 
legislatures to direct the manner for appointing 
electors to choose our next President.  


                                            
3 See Wisconsin Safe Voting Plan 2020 submitted to the Center 
for Tech & Civic Life, June 15, 2020, by the Mayors of Madison, 
Milwaukee, Racine, Kenosha, and Green Bay.   







 
 


 


17 


CONCLUSION 


Our constitutional republic has endured for 
nearly two and a half centuries based on the consent 
of the governed. That consent is grounded in the 
confidence of our people in the legitimacy of our 
institutions of government. Among our most 
fundamental institutions is the system of free and 
fair elections that we rely upon, and any erosion in 
that foundation jeopardizes the stability of our 
republic. 


Fortunately, the Framers of our Constitution 
provided for this moment. It is now the duty of this 
Honorable Court to objectively review the facts 
presented by the Plaintiff in this historic case, 
render judgment upon the unconstitutional actions 
in the Defendant states, and restore the confidence 
of all Americans that the rule of law will be upheld 
today and our elections in the future will be secured.   


For the reasons stated above, the Plaintiff’s 
Motion for Leave to File a Bill of Complaint and 
Motion for a Preliminary Injunction should be 
granted.   
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of business on the third business day after receiving the absentee ballot. However, for any timely 


submitted absentee ballot that is rejected within eleven days of Election Day, the board of 


registrars or absentee ballot clerk shall send the elector notice of such rejection and opportunity 


to cure by mailing written notice, and attempt to notify the elector by telephone and email, if a 


telephone number or email is on the elector's voter registration record or absentee ballot 


application, no later than close of business on the next business day. 


Cite as Ga. Comp. R. & Regs. R. 183-1-14-.13 
Authority: O.C.G.A. §§ 21-2-31, 21-2-386. 
History. Original Rule entitled "Prompt Notification of Absentee Ballot Rejection" adopted. F. Jan. 23, 2020; eff. 


Feb. 12, 2020. 
Amended: F. Mar. 2, 2020; eff. Mar. 22, 2020. 
Amended: F. May 1, 2020; eff. May 21, 2020. 
Note: Correction of administrative error, "rejecting" corrected to "receiving" (i.e., "... no later than the close of 


business on the third business day after receiving the absentee ballot."), reflecting the rule as originally promulgated 


and adopted on April 15, 2020; correction submitted by Agency on August 31, 2020. Effective August 31, 2020. 
 


Subject 183-1-15. RETURNS OF PRIMARIES AND ELECTIONS. 


Rule 183-1-15-.01. Repealed. 


Cite as Ga. Comp. R. & Regs. R. 183-1-15-.01 
Authority: O.C.G.A. Sec. 21-2-31. 
History. Original Rule entitled "Notification and Certificate of Nomination for Political Party Nominees" adopted. 


F. May 26, 1970; eff. June 14, 1970. 
Amended: F. Oct. 20, 1975; eff. Nov. 9, 1975. 
Amended: Rule retitled "Certificate of Nomination for Political Party Nominees". F. Mar. 6, 1987; eff. Mar. 26, 


1987. 
Repealed: F. Dec. 11, 2003; eff. Dec. 31, 2003. 
 


Rule 183-1-15-.02. Definition of Vote. 


(1) Lever-type Voting Machines. A vote cast on a lever-type voting machine shall be the choice 


made by a voter by either operating the lever adjacent to the name of the candidate or 


answer to a question for which the voter desires to vote or by writing of the name of a 


qualified write-in candidate on the machine in accordance with the instructions for voting on 


the voting machine and then recording such votes on the machine by the actuation of the 


main lever which casts such votes and returns the other levers to their original positions. 


(2) Optical Scan Voting Systems.  



https://links.casemakerlegal.com/states/ga/books/Code_of_Georgia/browse?ci=25&id=gasos&codesec=21-2-31&title=21

https://links.casemakerlegal.com/states/ga/books/Code_of_Georgia/browse?ci=25&id=gasos&codesec=21-2-386&title=21

https://links.casemakerlegal.com/states/ga/books/Code_of_Georgia/browse?ci=25&id=gasos&codesec=21-2-31&title=21
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INTRODUCTION AND STATEMENT OF AMICI INTERESTS 


One prerequisite for a functioning democracy is the ability to hold free and 


fair elections.  But the question of how to go about assuring such elections is quite 


complex.  One reason why is that States must balance competing goals when en-


acting election laws.  On the one hand, States must ensure that everyone has an 


opportunity to vote; elections reflect the People’s will only if all eligible electors 


have a chance to make their voices heard.  On the other hand, States must make 


certain that their elections are not tainted by fraud, improper influence, or mis-


takes; they must ensure that their elections reflect voter choices, as opposed to ran-


dom chance or the preferences of election administrators, party machines, and 


those most capable of gaming the system.  These two goals can be in tension with 


one another.  After all, the need for accurate, verifiable counting of ballots cast by 


qualified electors necessarily imposes some small burdens on those who wish to 


vote.  But it is not acceptable to eliminate the tension simply by pursuing one goal 


rather than the other.  We must achieve both. 


As it happens, voting has never been easier, meaning our elections are freer 


than ever before.  Voting options unheard of not long ago—like early in-person 


voting for weeks before Election Day, no-fault absentee voting, and more be-


sides—are now commonplace.  These new opportunities present new questions 
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that require new laws.  A State that allows early voting, for example, must decide 


when early voting is to begin.  (That is an important matter, since voters who cast 


their ballots long before Election Day are “deprived of any information pertinent 


to their vote that surfaces in the late stages of the election campaign.”  Griffin v. 


Roupas, 385 F.3d 1128, 1131 (7th Cir. 2004).)  But in general, States today are debat-


ing the precise contours of these new voting opportunities, not whether to offer 


new opportunities at all. 


Every new voting opportunity, however, introduces a new opportunity for 


error and misconduct.  Consider absentee voting.  The same thing that makes ab-


sentee voting desirable—voters can complete ballots on their own time, wherever 


they want—allows bad actors to employ deceitful tactics free from official super-


vision.  As a result, “[f]raud is a real risk that accompanies” absentee voting.  Brno-


vich v. DNC, 141 S. Ct. 2321, 2348 (2021).  In 2018, for example, North Carolina 


officials invalidated an election after discovering fraudulent mail-in ballots.  Id.  


States must pass laws to prevent such misconduct from tainting their elections and 


(just as important) to assure the public that the elections are not tainted by fraud.  


Elections must be fair—and seen to be fair—or the entire democratic enterprise 


collapses.  


The amici States have significant experience striking the balance between 
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voting opportunities and election safeguards.  Through this experience, they have 


learned many lessons.  One in particular bears on this case:  just about every time 


a State declines to make voting slightly easier than it is already, and just about 


every time a State does anything to prevent fraud, intimidation, or human error, 


it will be attacked in the media and in court with the “rhetoric of disenfranchise-


ment.”  DNC v. Wis. State Legislature, 141 S. Ct. 28, 38 (2020) (Kavanaugh, J., con-


curring in denial of application to vacate stay).  On each such occasion, partisans 


accuse the State of seeking to suppress voter turnout—never mind that these laws, 


almost without exception, regulate only the contours of the most widely available 


voting opportunities in our history.  These same partisans brand their fellow citi-


zens as racists and Klansmen for supporting election laws that promote fairness 


and integrity.  That is what it means to label as “Jim Crow 2.0” the laws that those 


Americans support.  What does Jim Crow 2.0 mean?  A look at the history of segregation 


laws, The Atlanta Journal-Constitution (May 25, 2021), https://perma.cc/T86S-


UW8M.   


Indeed, this shrill rhetoric suggests a complete misapprehension of what Jim 


Crow entailed.  The original Jim Crow laws are a stain on the American soul.  In 


the years between the Civil War and the mid-twentieth century, some state and 


local governments carefully drafted and arbitrarily enforced laws so as to ensure 
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that black Americans received, at best, second-class citizenship.  Terrorist groups 


and vigilantes, most of whom acted with impunity, supplemented these laws with 


conscience-shocking racial violence.  Americans are aware of that history.  That 


awareness—not to mention Americans’ deeply held belief in human equality—


makes false charges of racism among the most personally and societally destruc-


tive one can level.  Americans rightfully, and understandably, resent and fear be-


ing made to wear the albatross of racism if they dare come out in favor of election-


integrity reforms.   


The claim that all election reforms are motivated by racism thus detracts 


from the debate about how best to navigate the tensions between freedom and 


fairness in elections.  “People can disagree in good faith” about the merits of these 


laws.  Schuette v. Coal. to Defend Affirmative Action, 572 U.S. 291, 315–16 (2014) (Rob-


erts, C.J., concurring).  And it “does more harm than good to question the openness 


and candor of those on either side of the debate.”  Id.   


With this brief, the amici States hope to provide a bit of context—historical 


context regarding the horrors of Jim Crow, and modern-day context about election 


laws and reforms across the country.  This context will make obvious the absurdity 


of the administration’s attempt to portray Georgia’s law as a tool for suppressing 


minority voters. 
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ARGUMENT 


I. The history of Jim Crow voting restrictions. 


The Department of Justice’s complaint portrays SB 202 as a revival of Geor-


gia’s Jim Crow past—”Jim Crow in the 21st Century,” to quote the President.  See 


Steve Peoples & Lisa Mascaro, Biden attacks new Georgia voting law, calling it ‘Jim 


Crow in the 21st century’, Pittsburgh Post-Gazette (Mar. 27, 2021), https://


perma.cc/WJ44-S2XL.  It is worth pausing, then, to examine the history of Jim 


Crow.  History shows that the federal government’s characterization of SB 202 


reprehensibly likens modern-day Georgians to the racial terrorists of the early-to-


mid twentieth century, while simultaneously (and just as reprehensibly) minimiz-


ing the oppression that black Americans faced in those years.   


1.  The American people ratified the Fifteenth Amendment, which prohibits 


denying or abridging the right to vote on account of race, in 1870.  Many then spent 


the better part of a century evading the Amendment through “unremitting and 


ingenious defiance.”  South Carolina v. Katzenbach, 383 U.S. 301, 309 (1966).  By the 


1890s, numerous States had “enacted tests” that “were specifically designed to 


prevent” black citizens “from voting.”  Id. at 310.  Typically, these laws “made the 


ability to read and write a registration qualification and also required completion 


of a registration form.”  Id. at 310–11.  That conduct disenfranchised many black 
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adults, “more than two-thirds” of whom were illiterate.  Id. at 311.  States also 


adopted alternatives to these tests, such as “grandfather clauses” and “property 


qualifications,” to ensure “that white illiterates would not be deprived of the fran-


chise.”  Id. 


As time went on, States hostile to equal suffrage developed still more ways 


to deprive black citizens of their voting rights.  See Steven F. Lawson, Black Ballots:  


Voting Rights in the South, 1944–1960 at 11–22, 87–110 (1976).  They enacted proce-


dural hurdles.  One law, for example, passed at a time when few black citizens 


were registered to vote, froze the rolls in their disproportionately white form by 


allowing new registrations only during an exceptionally brief twelve-day period.  


Those who missed the window permanently lost the right to register.  Lane v. Wil-


son, 307 U.S. 268, 271 (1939).  Political parties adopted rules permitting only whites 


to participate in their primary elections.  Terry v. Adams, 345 U.S. 461, 462 (1953).  


Officials purged the voter rolls of minority voters.  United States v. McElveen, 180 


F. Supp. 10, 11 (E.D. La. 1960).  State officials applied voter-qualification rules in a 


discriminatory fashion, ensuring that black registrants failed for the slightest error 


while white voters passed with ease.  Katzenbach, 383 U.S. at 312–13.  To this end, 


“whites were given easy questions,” while “blacks were given more difficult ques-


tions, such as ‘the number of bubbles in a soap bar, the news contained in a copy 
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of the Peking Daily, the meaning of obscure passages in state constitutions, and the 


definition of terms such as habeas corpus.’”  Lopez v. Monterey Cnty., 525 U.S. 266, 


297 (1999) (Thomas, J., dissenting) (quoting Abigail Thernstrom, Whose Votes 


Count?, Affirmative Action and Minority Voting Rights 15 (1987)).  In other jurisdic-


tions, officials simply refused to allow new registrations.  Katzenbach, 383 U.S. at 


313.  


Courts eventually began to see these efforts for what they were:  blatant con-


stitutional violations.  See, e.g., Guinn v. United States, 238 U.S. 347, 363 (1915); Lane, 


307 U.S. at 276–77; McElveen, 180 F. Supp. at 11, judgment aff’d by 362 U.S. 58; Terry, 


345 U.S. at 462.  That did not stop States from enacting such laws or adopting such 


practices.  And attempts at “case-by-case eradication” of discriminatory practices 


proved “woefully inadequate to ensure that the franchise extended to all citizens 


regardless of race.”  Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 220 


(2009) (Thomas, J., concurring in the judgment and dissenting in part).  


What is more, private citizens—sometimes with state assistance or acquies-


cence—disenfranchised black voters through terroristic means.  From the start, 


“white harassment and brutality against blacks were almost inseparable incidents 


of Jim Crow.”  Pamela S. Karlan, Contracting the Thirteenth Amendment: Hodges v. 
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United States, 85 B.U. L. Rev. 783, 807 (2005); see also William E. Forbath, Constitu-


tional Change and the Politics of History, 108 Yale L.J. 1917, 1924 (1999).  “Almost 


immediately following Reconstruction, blacks attempting to vote were met with 


coordinated intimidation and violence.”  Nw. Austin, 557 U.S. at 218–19 (Thomas, 


J., concurring in the judgment and dissenting in part).  As late as the 1960s, vigi-


lantes threatened to kill, beat, and destroy the possessions of, blacks who at-


tempted, or whose family members attempted, “to become a registered voter.” 


Paynes v. Lee, 377 F.2d 61, 63 (5th Cir. 1967); see also, e.g., U.S. Comm’n on Civil 


Rights, Political Participation 117–18 (1968); Lawson, Black Ballots at 7, 53–54, 119.  


They bombed, fired bullets into, and showed up unannounced at the homes of 


black citizens who ran for office, black citizens who registered to vote, and indi-


viduals who registered black voters.  See Political Participation at 115–118, 126.  Po-


lice in some areas would detain black voters on trumped-up charges, either to dis-


courage the voters from exercising their rights or to guarantee their inability to do 


so.  See, e.g., id. at 118–24, 126.  In some cases, vigilantes murdered those who re-


fused to be intimidated into giving up the “precious right to vote.”  Ne. Ohio Coal. 


for the Homeless v. Husted, 837 F.3d 612, 639, 640, 647, 648 (6th Cir. 2016) (Keith, J., 


concurring in part, dissenting in part).   


All that is bad enough.  The context in which it occurred makes it even 
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worse.  Between 1882 and 1968, mobs lynched at least 3,446 black Americans.  


Tademy v. Union Pac. Corp., 614 F.3d 1132, 1145 (10th Cir. 2008).  The real number 


is almost certainly higher.  Id.  And even that number does not capture the many 


more race-motivated murders and violent acts perpetrated against black Ameri-


cans.  See Lu-in Wang, The Complexities of “Hate”, 60 Ohio St. L.J. 799, 833 (1999).  


Nor does it capture the innumerable acts of intimidation—cross burnings, for ex-


ample—used to remind black Americans that they were never safe.  Nor does it 


capture the economic intimidation wielded against black Americans.  Men and 


women who wished to deny blacks the full benefits of citizenship would evict, fire, 


and boycott businesses run by black voters, black candidates, and proponents of 


black registration.  See Political Participation at 116, 124–24, 127–30.   


2.  “Things have changed in the South,” and in the rest of the nation too.  


Nw. Austin, 557 U.S. at 202.  The brief historical summary shows that the America 


of 2021 is not the America of 1965.  In part, law forced the changes.  Take, for ex-


ample, the Voting Rights Act, which Congress passed in 1965.  The Act forbids 


laws that deny or abridge the right to vote on account of race—a prohibition that 


both the government and individuals have sued to enforce.  Shelby Cnty. v. Holder, 


570 U.S. 529, 536–37 (2013) (citing 42 U.S.C. §1973(a)).  And, as originally enacted, 
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it required jurisdictions with an especially pronounced history of racially discrim-


inatory voting laws to seek “preclearance” from the federal government before 


amending their voting laws.  Id. at 537–38.  Together, these provisions made it 


harder to enact and enforce racially discriminatory laws.  But the changes in this 


country cannot be attributed to law alone.  They are also moral and societal in 


nature.  Americans came to better appreciate what sounds obvious to modern ears:  


“it demeans the dignity and worth of a person to be judged by ancestry” and race 


“instead of by his or her own merit and essential qualities.”  Rice v. Cayetano, 528 


U.S. 495, 517 (2000).   


Through fits and starts, the self-evident truth of human equality carried the 


day.  “Voter turnout and registration rates now approach parity.  Blatantly dis-


criminatory evasions of federal decrees are rare.  And minority candidates hold 


office at unprecedented levels.”  Nw. Austin, 557 U.S. at 202.  In some elections, 


black voters have turned out to vote at higher rates than white voters.  Shelby Cnty., 


570 U.S. at 548.  In Georgia, as even the Department of Justice acknowledges, Geor-


gia’s black and white voting-age citizens register to vote at roughly equal rates.  


(The difference is less than one half of one percent.  Compl. ¶¶14, 18.)   


Some “voting discrimination still exists; no one doubts that.”  Shelby Cnty., 


570 U.S. at 536.  And “any racial discrimination in voting is too much.”  Id. at 557.  
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Still, while “the existence of discrete and isolated incidents of interference with the 


right to vote” cannot be ignored, neither can the tremendous strides this country 


has made.  Nw. Austin, 557 U.S. at 228 (Thomas, J., concurring in the judgment in 


part and dissenting in part).  The America of 2021 is nothing like the America of 


the Jim Crow era.  We should acknowledge that success. 


II. Election laws in the modern era.   


1.  Of all the equality-assuring changes to America’s election laws, perhaps 


the most significant is this:  States have made it so easy to vote that everyone, re-


gardless of race, income, or work schedule, is guaranteed a meaningful oppor-


tunity to vote.  In particular, States have adopted new voting methods and greatly 


increased the number of days during which citizens may vote.  One need only go 


back to the 1980s to find a time when nearly all States allowed early and absentee 


voting only for voters with a qualifying excuse, if they allowed it at all.  Paul 


Gronke, Early Voting and Turnout, PS Online 639, 641 (2007), https://perma.cc/


8FNN-W79K.  That number steadily grew in the 1990s, though most States still 


allowed in-person voting only on Election Day.  Id.  By the aughts, a majority of 


States allowed early voting in some form.  Id.  Today, forty-four States allow early 


voting for all voters, with Delaware poised to follow suit.  State Laws Governing 


Early Voting, Nat’l Conf. of State Legislatures (June 11, 2021), 
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https://perma.cc/Z6VY-M7Y4.  And SB 202, the law the Department caricatures 


as a revival of the Jim Crow South, is part of this trend.  For example, the bill ex-


pands the number of early voting days available to many Georgians.  S.B. 202, §28. 


These new voting opportunities require new voting laws.  “Common sense, 


as well as constitutional law, compels the conclusion that government must play 


an active role in structuring elections; as a practical matter, there must be a sub-


stantial regulation of elections if they are to be fair and honest and if some sort of 


order, rather than chaos, is to accompany the democratic processes.”  Burdick v. 


Takushi, 504 U.S. 428, 433 (1992) (quotation omitted).  Thus, States that adopt new 


voting methods must set the rules of the road.  For example, States that allow early 


voting must determine the hours of operation at early-in-person voting locations, 


the length of time during which early voting will be permitted, and so on.   


States must also enact laws that ensure bad actors do not abuse these new 


opportunities so as to compromise the public’s faith in election results.  See John 


Doe No. 1 v. Reed, 561 U.S. 186, 197 (2010).  Preserving public faith in elections re-


quires taking steps to prevent fraud and error before it occurs—States need not, and 


certainly should not, wait to suffer “‘some level of damage before’” protecting 


election integrity.  Brnovich, 141 S. Ct. at 2348 (quoting Munro v. Socialist Workers 


Party, 479 U.S. 189, 195 (1986)).  It is not enough for States merely to ensure the 
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integrity of their elections—States must also ensure the public’s confidence in the 


integrity of elections.  Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 197 (2008) 


(Stevens, J., op.).  Confidence in elections assures that the winner can “legitimately 


assume office,” and assures that losers can accept defeat as “the will of the voters.”  


Comm’n on Fed. Election Reform, Building Confidence in U.S. Elections (“Carter-


Baker Report”) 7 (Sept. 2005).   


Preserving the public’s trust in elections, however, has proven difficult in 


recent years.  Take, for instance, the aftermath of the 2016 election.  With wide-


spread allegations of Russian interference during that election, roughly half of those 


who voted for Hillary Clinton falsely believed that Russia tampered with vote tal-


lies to help Donald Trump.  Kelly Frankovic, Belief in conspiracy theories depends 


largely on which side of the spectrum you fall on, YouGovAmerica (Dec. 27, 2016), 


https://perma.cc/M9SA-WZGB.  And going into the 2018 midterm, one poll 


showed that a third of Americans believed that a foreign county was “likely to 


change vote tallies.”  Miles Parks, NPR/Marist Poll:  1 In 3 Americans Thinks A For-


eign Country Will Change Midterm Votes, NPR (Sept. 17, 2018), https://perma.cc


/7E4Z-GZ7R.  The 2020 election, in large part due to the COVID-19 pandemic, saw 


its own set of problems.  And with growing “polarization and acrimony in con-


temporary American politics,” it becomes more and more difficult to land on “a 
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shared conception” of what constitutes a valid election.  Edward B. Foley, As-


sessing the Validity of an Election’s Result: History, Theory, and Present Threats, 95 


N.Y.U. L. Rev. Online 171, 172–73 (Oct. 2020).  Some, no doubt, are too quick to 


allege fraud during the election process.  But others are too quick to decry as “dis-


enfranchisement” and “vote suppression” every election rule that States adopt to 


ensure broad confidence in election results.  See id. at 184–85. 


What does it take to ensure public confidence in election results?  First, 


States must give voters sufficient opportunities to make their voices heard.  Elec-


tions must be free—freely open to participation, free of intimidation, free of unjus-


tifiable barriers.  The tremendous expansion of voting opportunities largely takes 


care of that concern.  But States must also assure the public that their elections are 


fair—well-managed, transparently and uniformly administered, and untainted by 


fraud and improper influence. 


Consider fraud prevention, which is especially important when it comes to 


absentee voting.  States can, and Ohio does, see Ohio Rev. Code §3509.02(A), make 


absentee voting widely available without compromising election integrity.  But it 


takes great care.  Absentee ballots are the “take-home exam” of elections, as they 


are completed outside the presence of election officials.  Griffin v. Roupas, 385 F.3d 


1128, 1131 (7th Cir. 2004).  Without proper regulation and safeguards, a lack of 
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official supervision provides greater cover for would-be fraudsters.  That is why 


the leading report on election integrity concluded that “[a]bsentee ballots remain 


the largest source of potential voter fraud.”  Carter-Baker Report at 46.  In 2018, the 


report’s concerns proved prescient:  after discovering “evidence of fraudulent 


mail-in ballots,” North Carolina officials had to invalidate the results of a special 


election for the U.S. House of Representatives.  Brnovich, 141 S. Ct. at 2348.  States 


can vastly reduce the opportunities for fraud by, among other things, requiring 


absentee voters to provide identification during each stage of the process, see Ohio 


Rev. Code §3509.06(D)(3)(a), and by requiring voters to submit applications early 


enough that officials have time to confirm voters’ identities, see Ohio Rev. Code 


§3509.03.  Failing to pass such laws invites election-corrupting fraud.   


Even setting aside blatant fraud, absentee voting opens the door for inter-


ested groups to exert subtle pressure on voters.  Brnovich, 141 S. Ct. at 2347–48; 


accord Carter-Baker Report at 46.  To understand the problem, consider the fact that 


States have long prevented undue influence on voters by regulating conduct near 


polling places.  Burson v. Freeman, 504 U.S. 191, 206 (1992) (Blackmun, J., op.).  Now 


consider that an absentee voter’s polling place may be his home, his vehicle, or his 


place of work.  This creates an opportunity for interested parties—be they cam-


paign volunteers or employees at a nursing home—to exert precisely the form of 
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undue influence that laws regulating electioneering near voting centers are de-


signed to prevent.  Voters confronted by a volunteer may feel pressured to com-


plete their ballots in a particular way, especially if the person on their doorstep of-


fers to collect the ballot and turn it in.  Many States thus ban “ballot harvesting” to 


protect every voter’s right to vote his or her conscience free from undue pressure—


the very essence of a secret ballot.  See DNC. v. Hobbs, 948 F.3d 989, 1068 (9th Cir. 


2020) (en banc) (Bybee, J., dissenting), rev’d by Brnovich, 141 S. Ct. 2321. 


In addition to preventing fraud and pressure, States can bolster confidence 


in elections by ensuring that election opportunities are administered uniformly 


across the State.  Tex. League of United Latin Am. Citizens v. Hughs, 978 F.3d 136, 149 


(5th Cir. 2020); A. Philip Randolph Inst. of Ohio v. LaRose, 831 F. App’x 188, 192 (6th 


Cir. 2020).  States have a strong interest in treating their citizens equally during all 


phases of the election process, so as not to “‘value one person’s vote over that of 


another.’”  George v. Hargett, 879 F.3d 711, 728 (6th Cir. 2018) (quoting Bush v. Gore, 


531 U.S. 98, 104–05 (2000) (per curiam)).  Thus, States can and do aspire to give “all 


voters … roughly the same level of voting-related services.”  See Joshua S. Sellers 


& Roger Michalski, Democracy on a Shoestring, 74 Vand. L. Rev. 1079, 1082 (May 


2021).  That can be hard, as “the American electoral system [is] decentralized” and 


relies heavily on the work of local governments.  Id. at 1085.  But by doing what 
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they can to promote uniformity, States can avoid creating the perception that vot-


ers are being treated unequally—a perception that does nothing to bolster the pub-


lic’s faith in elections as accurate measurements of the People’s will.  Thus, as 


States adopt new voting methods, they reasonably consider how best to ensure 


that those methods are available on equal terms throughout the State.   


Uniformity also helps ward off legal attacks.  That is important, because 


even unsuccessful legal challenges can damage the public perception of election 


fairness.  Ohio’s experience drives home the point.  The Buckeye State is “a na-


tional leader when it comes to early voting.”  Ohio Democratic Party v. Husted, 834 


F.3d 620, 623 (6th Cir. 2016).  Nonetheless, Ohio has seen more than its fair share 


of lawsuits “asking the federal courts to become entangled, as overseers and mi-


cromanagers, in the minutiae of [Ohio’s] election processes.”  Id. at 622.  Among 


other things, Ohio has been sued (sometimes successfully) for making small dis-


tinctions between certain categories of absentee voters.  See, e.g., Mays v. LaRose, 


951 F.3d 775 (6th Cir. 2020) (deadlines for jailed voters); Obama for Am. v. Husted, 


697 F.3d 423 (6th Cir. 2012) (deadlines for military voters).  Along similar lines, 


Ohio has been sued by plaintiffs alleging that a lack of uniformity across localities 


“deprives citizens of the right to vote based on where they live.”  Ne. Ohio Coal. for 


the Homeless, 837 F.3d at 635 (absentee and provisional-voting procedures); see also 
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League of Women Voters v. Brunner, 548 F.3d 463, 477–78 (6th Cir. 2008) (wait times 


and allocation of voting machines); cf. also Hunter v. Hamilton Cnty. Bd. of Elections, 


635 F.3d 219, 235 (6th Cir. 2011) (provisional-voting procedures).  The message 


from lawsuits like these is that any disparity in the treatment of voters exposes 


States to lawsuits.  States are thus well advised to assure uniformity—not only 


with respect to in-person Election Day voting, but also with respect to newly 


adopted voting methods. 


2.  SB 202 addresses these concerns.  The law continues the modern trend of 


providing ample opportunities for everyone to vote.  The law even expands the 


period of time in which Georgians may cast early in-person votes.  And it protects 


the actual and perceived integrity of Georgia’s elections through amendments ad-


dressing fraud, undue influence, and uniformity. 


  It is unsurprising that Georgia lawmakers decided to address election in-


tegrity and public confidence.  After the 2018 election, supporters of gubernatorial 


candidate Stacey Abrams questioned the legitimacy of Governor Kemp’s victory. 


They even attributed Kemp’s win to disenfranchisement “without evidence that 


denial of the franchise was actually responsible for his victory.”  Foley, Assessing 


the Validity of an Election’s Result, 95 N.Y.U.L. Rev. Online at 185.  Two years later, 
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Georgia faced criticism from the other side, with former President Trump’s sup-


porters questioning the State’s election results.  See Compl. ¶104.  With just about 


all sides questioning the integrity of Georgia’s elections, Georgia’s lawmakers no 


doubt thought it time to amend the election laws in ways that might increase the 


public’s confidence in future elections.  See S.B. 202, §2.  It is to Georgia’s credit, 


moreover, that it enacted legislation at the start of the election cycle.  See Carter-


Baker Report at 7.  That leaves ample time for the inevitable litigation (including 


this case) that now seems to come with every change to election laws.  And that, 


in turn, will hopefully prevent an eve-of-election change to Georgia’s election 


rules—the type of change that can sow confusion, diminish voter confidence, and 


deter voter participation.  See Purcell v. Gonzalez, 549 U.S. 1, 4–5 (2006) (per curiam).  


So, how does SB 202 address election integrity?  Certain provisions ensure 


uniformity.  Take, for example, the (unchallenged) provisions governing early-


voting hours.  Because Georgia’s prior law gave local election officials “broad dis-


cretion” over early-voting hours, there were “significant variations” among coun-


ties with respect to early-voting hours.  S.B. 202, §2(5).  Many counties, for instance, 


offered only one weekend day of early voting.  Id.  Thus, to increase the total num-


ber of early-voting hours across the State, and to improve uniformity among coun-
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ties, the challenged law requires that each county offer two Saturdays of early vot-


ing while leaving counties the option to add two Sundays as well.  O.C.G.A. §21-


2-385(d).  The end result is that all Georgia voters will receive at least seventeen 


days of early voting in the twenty-two days before an election.  See id.  That puts 


Georgia at least in the middle of the early-voting spectrum, if not on the more-


accommodating end.  See State Laws Governing Early Voting, Nat’l Conf. of State 


Legislatures, https://perma.cc/Z6VY-M7Y4.  And it makes Georgia infinitely 


more accommodating to early voting than States, like Connecticut, that do not of-


fer any excuse-free early voting.  Id. 


Section 26 of SB 202, see Compl. ¶161(e), also promotes uniformity by setting 


rules regarding the use of dropboxes.  Last year, and for the first time, Georgia 


allowed absentee voters to deliver their ballots to dropboxes.  See State Election 


Board Rule 183-1-14-0.6-.14.  But Georgia officials created the dropbox option 


through a limited, emergency rule.  Id.  SB 202 thus expands voting options by 


requiring that, in all future elections, every Georgia county will “establish at least 


one drop box as a means for absentee by mail electors to deliver their ballots.”  


O.C.G.A. §21-2-382(c)(1).  Section 26 guarantees uniformity in another way, as 


well.  While the 2020 emergency rule offered a convenient option for some voters 


to deliver ballots, it also created significant disparities between voters in different 
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counties:  voters in Georgia’s most populous county had almost forty dropboxes 


to choose from, Compl. ¶63, but voters in dozens of other counties had no drop-


boxes, in part because local officials viewed the dropbox option as too costly.  See 


Joe Hotchkiss, As election nears, Georgia counties, including Columbia, lack absentee 


ballot dropboxes, The Augusta Chronicle (Oct. 16, 2020), https://perma.cc/7GC5-


L8NZ.  The challenged provision equalizes voting opportunities by requiring that 


all counties have at least one dropbox and then keying the number of “additional 


drop boxes” that a county may allow to a county’s population and the number of 


early-voting locations it maintains.  O.C.G.A. §21-2-382(c)(1).  Section 26 thus ex-


pands the availability of absentee voting, secures a fair degree of uniformity, and 


leaves local officials in larger counties with flexibility to add dropboxes if that is 


what residents desire.  Incidentally, Ohio in 2020 allowed only one dropbox per 


county, regardless of county population.  Directive 2020-16, Ohio Secretary of 


State, https://bit.ly/3ekyk65; compare O.C.G.A. §21-2-382(c).  Some feared that 


Ohio’s one-dropbox-per-county approach would prove insufficient.  See A. Philip 


Randolph Inst. of Ohio, 831 F. App’x at 190.  But that fear proved unfounded:  Ohio 


saw record turnout in 2020, driven in large part by record absentee voting.  See 


Darrel Rowland & Anna Staver, A dozen numbers that set the 2020 election apart in 


Ohio as Frank LaRose certifies vote, Columbus Dispatch (Nov. 27, 2020), https://
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perma.cc/Y4QX-68QM. 


Now consider the much-maligned and much-mischaracterized Section 33.  


That law forbids non-election officials from giving voters gifts, including food or 


drinks, at the polls.  O.C.G.A. §21-2-414(a).  (The statute, at the same time, goes out 


of its way to make clear that election officials may set up self-service water stations 


to accommodate thirsty voters.  O.C.G.A. §21-2-414(e).)  Georgia’s approach is 


hardly novel.  All States impose some form of restriction on what can occur near a 


polling place to prevent undue pressure on voters.  Electioneering Prohibitions, Nat’l 


Conf. of State Legislatures, https://perma.cc/C3H9-9LLK.  And the Supreme 


Court has already concluded that, given the country’s early experiences with 


“voter intimidation and election fraud” at the polls, these types of “common 


sense” restrictions survive even heightened scrutiny.  Burson, 504 U.S. at 202, 211 


(Blackmun, J., op.); see also id. at 213–14 (Kennedy, J., concurring); id. at 216 (Scalia, 


J., concurring in the judgment).   


Then there are the provisions designed to prevent fraud and promote order.  


Take, for example, the challenged provision requiring Georgians to request absen-


tee ballots no later than eleven days before the election.  SB 202, §25.  This gives 


election officials time to verify the applicant’s registration status and to send the 
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ballot to the voter with enough time for thoughtful completion.  It also keeps offi-


cials from being flooded with last-minute requests “during the already busy pre-


election period,” Mays, 951 F.3d at 788, which means that officials will be less likely 


to err and will have a better head start in assuring themselves that they have suf-


ficient resources to handle the number of absentee ballots they expect to receive.  


Perhaps because an eleven-day deadline serves these functions, States across the 


country impose similar deadlines.  Compare O.C.G.A. §21-2-381(a)(1)(A); with, e.g., 


Ariz. Rev. Stat. §16-542(E); Idaho Code §34-1002(7); Ind. Code §3-11-4-3(a)(4); Iowa 


Code 53.2(1)(b), (11); Neb. Rev. Stat. §32-041; R.I. Gen Laws §17-20-2.1(c); Tex. Elec. 


Code §84.007(c); Va. Code §24.2-701(B)(2).   


Another challenged provision requires that absentee voters submit identifi-


cation (such as a driver’s license number or a copy of a utility bill) when applying 


for a ballot.  O.C.G.A. §21-2-381(a)(1)(C)(i).  This allows election officials to confirm 


an absentee voter’s identity in a manner similar to that used on Election Day.  See 


O.C.G.A. §21-2-417.  Many States have comparable laws. See, e.g., Fla. Stat. 


§101.62(b); Iowa Code §53.2(4)(a); Kan. Stat. Ann. §25-1122(b)-(c); N.C. Gen Stat. 


§163-230.2(a)(4); N.D. Cent. Code §16.1-07-06(1)(k); Ohio Rev. Code §3509.03.  And 


thirty-five states have some sort of ID requirement.  See Voter Identification Require-


ments | Voter ID Laws, Nat’l Conference of State Legislatures, https://perma.cc
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/K8LN-6HAY.  Georgia has special reason for relying on some form of identifica-


tion—rather than, say, a signature—to confirm a voter’s identity:  its previous re-


liance on signature matching had been the subject of litigation.  See Ga. Muslim 


Voter Project v. Kemp, 918 F.3d 1262 (11th Cir. 2019); S.B. 202, §2(2). 


The remaining provisions that the Department challenges dive even further 


into the weeds of election administration; and, like the matters discussed already, 


these provisions look nothing like the tools of voter suppression.  For example, 


Georgia now bars government entities from mailing unsolicited absentee ballot 


applications to voters.  O.C.G.A. §21-2-381(a)(1)(C)(ii).  That saves Georgia taxpay-


ers at least some money by preventing the mailing of unwanted applications, see 


Ohio Democratic Party, 834 F.3d at 634 n.8, and it keeps voters on an even playing 


field by promoting uniformity among the counties.  For the same reasons, Ohio 


also limits the circumstances under which state officials may mail unsolicited ap-


plications for absentee ballots.  See Ohio Rev. Code §3501.05(EE).   


A separate challenged provision of SB 202 requires that people involved in 


get-out-the-vote efforts take some minimal precautions to avoid sending absentee-


ballot applications to voters who have already requested an absentee ballot—pre-


cautions that, if taken, reduce the odds that voters will submit duplicative requests 


or become confused as to whether an earlier request was received.  See O.C.G.A. 
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§21-2-381(a)(3)(A).   


The last challenged provision requires voters who go to the wrong precinct 


on Election Day, but who still have time to go to the right precinct, to go to the 


correct location rather than casting a provisional ballot.  O.C.G.A. §21-2-418(a).  


That imposes no more than “the usual burdens of voting” and “induces compli-


ance with the requirement that [Georgians] who choose to vote in-person on elec-


tion day do so at their assigned polling places.”  Brnovich, 141 S. Ct. at 2344, 2345.  


More generally, “precinct-based voting” helps “distribute voters more evenly 


among polling places and thus reduces wait times,” puts “polling places closer to 


voter residences,” and “ensure[s] that each voter receives a ballot that lists only 


the candidates and public questions on which he or she can vote.”  Id. at 2345.   


* 


The takeaway point is this:  Georgia’s law is part of the decades-long trend 


of expanding voting opportunities while taking steps to prevent bad actors from 


abusing those new opportunities. 


III. The Department has provided no basis for inferring that the run-of-the-
mill provisions it challenges were motivated by racial animus. 


 “In 1965, it was perfectly reasonable to believe that any move affecting black 


enfranchisement in the Deep South was deeply suspect.”  Abigail Thernstrom, Sec-


tion 5 of the Voting Rights Act:  By Now, a Murky Mess, 5 Geo. J.L. & Pub. Pol’y 41, 
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44 (2007).  Not anymore.  While some “voting discrimination still exists,” and 


while any voting discrimination is too much, modern voting laws in no way re-


semble “the pervasive, flagrant, widespread, and rampant discrimination” of the 


Jim Crow era.  Shelby Cnty., 570 U.S. at 536, 554 (internal quotation marks and ci-


tations omitted).  The misdeeds of that era have “no logical relation to the present 


day.”  Id.   


Although there is no reason to assume an illicit motive, the Department of 


Justice assumes one regardless.  Before filing suit, the Department presumably 


boiled the ocean to find anything that would support its claims of purposeful dis-


crimination.  It came up empty; one searches the complaint in vain for any alleged 


statement or action suggesting that anyone involved with SB 202’s passage acted 


with the purpose of denying or abridging anyone’s right to vote on account of race.  


Nonetheless, the Department forged ahead.  Perhaps it did so in response to polit-


ical pressure fueled by false and “exaggerat[ed]” claims about SB 202’s contents.  


Nate Cohn, Georgia’s Election Law, and Why Turnout Isn’t Easy to Turn Off, NY Times 


(Apr. 3, 2021, edited July 1, 2021), https://perma.cc/JAC9-W7SM; see, e.g., Glenn 


Kessler, Biden falsely claims the new Georgia law ‘ends voting hours early’, Wash. Post 


(Mar. 30, 2021), https://perma.cc/275M-B9U3.  Or perhaps the Department filed 


this suit in hopes of winning through litigation some of the federal control over 
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elections that the current administration has failed to win through the political 


process—the complaint reads like an attempt to legislate by lawsuit.  Cf. Statement 


by President Joe Biden on the House of Representatives Passage of H.R. 1, The 


White House (Mar. 4, 2021), https://perma.cc/SQ3A-SN7K.  Regardless of the 


reason, in trying to establish a plausible connection between Georgia’s history and 


SB 202, the complaint relies on strained, implausible, and downright offensive in-


ferences. 


1.  The Department relies primarily on its assertion that the challenged pro-


visions of SB 202, “both individually and collectively, will weigh more heavily on 


Black voters.”  Compl. ¶137.  Since the legislators were warned of this disparate 


impact, the thinking goes, they must have acted with a discriminatory purpose.  


Compl. ¶138.  That entails quite a leap of logic.  The more plausible inference is 


that the legislators simply did not believe the rhetoric from the bill’s opponents.  


And for good reason.  The disparate-impact allegations rest on the implausible 


assumption that black voters (if they really are disparately impacted at all) will fail 


or refuse to adjust their voting practices to the law.  Take, for example, the Depart-


ment’s assertion that, because black voters were disproportionately likely to re-


quest an absentee ballot between four and ten days before the election, requiring 
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voters to make their requests within eleven days of the election will disproportion-


ately burden black voters.  Compl. ¶58.  Is it not more reasonable to predict that 


black voters will adjust their conduct?  Voters could, for example, request absentee 


ballots before the new deadline—the law gives them sixty-seven days before a reg-


ular election, and seventeen days before a run-off, in which to do so.  Or perhaps 


voters will vote in some other way, including by availing themselves of SB 202’s 


expanded early-voting option.  Presumably campaigns and other groups will 


widely advertise the new rules, adapting their get-out-the-vote tactics in the same 


way they adapted to the addition of early voting and no-fault absentee voting in 


the past. 


The same logic applies to the Department’s baseless assumption that black 


voters will be uniquely incapable of finding the proper precinct, Compl. ¶80, of 


producing one of the numerous forms of identification (such as a utility bill) that 


voters can use when requesting or submitting an absentee ballot, Compl. ¶54, or 


retrieving water set out by election officials instead of having it delivered while 


they stand in line to vote, Compl. ¶75.  (The Department does not explain why 


preventing duplicate absentee applications disproportionately harms black voters, 


and the amici States will not hazard a guess as to the Department’s thinking.)   


In addition to implausibly assuming that a voter’s race defines his or her 
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ability to comply with easy-to-satisfy voting requirements, the Department draws 


unsupportable assumptions based on the races of the legislators who voted to en-


act the bill.  The complaint repeatedly stresses the skin tone of the legislators who 


supported or voted for SB 202.  Compl. ¶¶115, 117, 122, 130, 132.  But animus is 


judged by the content of one’s character, not the color of one’s skin.  To infer racial 


animus based on the color of the legislators’ skin is, quite literally, racist. 


In the end, the Department’s position is deeply ironic.  In attempting to link 


SB 202 to the laws of the Jim Crow era, the complaint appears to endorse “the 


belief, held by too many for too much of our history, that individuals should be 


judged by the color of their skin.”  Shaw v. Reno, 509 U.S. 630, 657 (1993).  The 


complaint’s attempts to allege a disparate impact implicitly rest on the offensive, 


paternalistic, and disproven view that minority voters are disproportionately in-


capable of overcoming the same minor burdens that all voters face.  See Brnovich, 


141 S. Ct. at 2334; Enrico Cantoni & Vincent Pons, Strict ID Laws Don’t Stop Voters:  


Evidence from a U.S. Nationwide Panel, 2008–2018, Nat’l Bureau of Economic Re-


search (revised May 2021), https://perma.cc/QM36-4THZ.  And its focus on the 


races of legislators who opposed and supported SB 202 treats individuals as 


though they were members of monolithic race-based tribes.  That is not the view 


our Constitution takes.  “In the eyes of government, we are just one race here.  It 
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is American.”  Adarand Constructors v. Pena, 515 U.S. 200, 239 (1995) (Scalia, J., con-


curring in part and concurring in the judgment).  


2.  The Department’s complaint also points to supposedly pretextual state-


ments regarding SB 202’s purpose, along with the procedural history of the bill’s 


enactment.  But these allegations provide no plausible basis for inferring a discrim-


inatory purpose. 


Begin by recalling the circumstances in which Georgia’s legislature began 


considering SB 202.  The November 2020 election occurred in the midst of a once-


in-a-century pandemic.  States and their political subdivisions responded by alter-


ing their absentee-voting rules, sometimes by law, but often by administrative or 


judicial decree and often quite late in the election cycle.  See, e.g., New Ga. Project 


vs. Raffensperger, 484 F.Supp.3d 1265 (N.D. Ga. 2020), stay granted by 976 F.3d 1278 


(11th Cir. 2020); Republican Party of Pa. v. Boockvar, 141 S. Ct. 1, 1 (2020) (statement 


of Alito, J.); Moore v. Circosta, 141 S. Ct. 46, 47 (2020) (Gorsuch, J., dissenting from 


denial of application for injunctive relief).  Georgia, for example, adopted admin-


istrative rules allowing (but not requiring) absentee-ballot dropboxes.  See Ga. 


State Election Board Rule 183-1-14-0.6-.14.  Other States were forced by court order 


to accept absentee ballots submitted in violation of state statutes.  See, e.g., Pa. Dem-
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ocratic Party v. Boockvar, 238 A.3d 345, 372 (Pa. 2020).  These late alterations to vot-


ing procedures—many of which were adopted and implemented on the fly—un-


derstandably caused many to wonder about the security of the upcoming elec-


tions.  The slow, seemingly disorganized manner in which officials in some juris-


dictions tabulated the votes did nothing to improve anyone’s confidence.  See, e.g., 


Jonathan Easley, Pennsylvania’s Allegheny County pauses ballot counting until Friday, 


The Hill (November 5, 2020), https://perma.cc/W2TJ-AW22.  Even today, with 


the benefit of hindsight, we know that officials attempting to navigate this chaotic 


period committed egregious errors.  For example, New York officials irreparably 


tainted one election by losing the color-coded sticky notes that they used to track 


absentee ballots.  See Mark Weiner and Patrick Lohman, Absentee ballots in limbo 


over lost sticky notes in Brindisi-Tenney House race, Syracuse.com Blog (Nov. 23, 


2020), https://perma.cc/WY98-8CHM.   


In light of this context, the purpose of SB 202 is obvious:  restoring the pub-


lic’s confidence in Georgia’s elections.  The bill does so by pursuing the twin aims 


of every election system:  making it easy to vote while promoting uniformity and 


taking steps to prevent fraud, intimidation, and mistake.  See above 11–25.   


The Department insists that Georgia’s concerns with voting fraud were en-
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tirely pretextual.  But its allegations do not support that inference.  The Depart-


ment cites a few statements from legislators who raised concerns about voter 


fraud.  See Compl. ¶110, 114, 122.  The Department asserts that, because wide-


spread voter fraud has not been proven, any individual legislator’s belief that 


voter fraud is a problem must be insincere and pretextual.  Compl. ¶136(h).  


Wrong.  Regardless of whether the lawyers who wrote the Department’s com-


plaint believe that voter fraud is a problem worth addressing, many Americans 


do.  Americans have seen elections tainted by fraud.  See Brnovich, 141 S. Ct. at 


2348; Marks v. Stinson, No. 93-6157, 1994 U.S. Dist. LEXIS 5273, at *31 (E.D. Pa. Apr. 


26, 1994); Voting Rights Act:  Criminal Violations, Hearings Before Subcomm. on the 


Constitution of the S. Comm. on the Judiciary, 98th Cong. 1st Sess. 4 (1983) (testimony 


of Dan Webb, U.S. Attorney for the N.D. Ill.).  And they have learned from es-


teemed public servants—including former President Carter, former Secretary of 


State Baker, and numerous distinguished jurists—that voter fraud is a serious risk 


that election systems must guard against.  See Carter-Baker Report at 46; Brnovich, 


141 S. Ct. at 2348; Crawford, 553 U.S. at 196 (op. of Stevens, J.); Burson, 504 U.S. at 


208 (Blackmun, J., op.); Veasey v. Abbott, 830 F.3d 216, 263 (5th Cir. 2016) (en banc); 


Hobbs, 948 F.3d at 1071 (Bybee, J. dissenting); Griffin, 385 F.3d at 1130–31; U.S. Stu-


dent Ass’n Found. v. Land, 546 F.3d 373, 394 (6th Cir. 2008) (Vinson, J., dissenting); 
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Wrinn v. Dunleavy, 186 Conn. 125, 143-44 (1982).  


The question here is not whether fraud in fact changed the results of the 


2020 General Election or the 2021 runoff.  See Compl. ¶107, 108.  As the Supreme 


Court recently recognized, States need not wait for fraud to infect an election be-


fore taking steps to prevent it.  See Brnovich, 141 S. Ct. at 2348.  In essence, the 


Department asks this Court to “assume[] that a legislature’s stated desire to pre-


vent voter fraud must be pretextual when there is no direct evidence of voter fraud 


in the legislative record,” Hobbs, 948 F.3d at 1058 (O’Scannlain, J., dissenting), 


which is exactly what the Court in Brnovich reversed the Ninth Circuit for doing. 


The Department also makes much of the fact that Georgia’s legislature al-


legedly “departed from its normal procedural practice in passing the bill.”  Compl. 


¶157.  For example, it alleges that the substitute version of SB 202, which contains 


the bulk of the bill as passed, was not widely available prior to its introduction.  


Compl. ¶¶118–20.  It further alleges that “all election bills” were initially consid-


ered by a “Special Committee set up for that purpose,” rather than by the “stand-


ing House Committee.”  Compl. ¶157.  And it stresses that legislators “declined to 


include a fiscal note with the omnibus bill.”  Comp. ¶157.  Even assuming these 


allegations are true, they are irrelevant.  Controversial bills are often drafted and 


passed outside of “the traditional legislative process.”  King v. Burwell, 576 U.S. 
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473, 491 (2015) (quotation omitted) (discussing the Affordable Care Act’s passage).  


Further, the Georgia legislature had good reason to act swiftly with respect to SB 


202:  doing so ensured that the bill would be passed, and that any litigation chal-


lenging the law could be wrapped up, well before the 2022 midterms.  It is impos-


sible to understand how any of the Department’s process gripes suggest that Geor-


gia’s legislature acted with a racially discriminatory purpose.  If these allegations 


serve any function, it is to fill space and distract from the absence of any plausible 


claim for relief.  


* 


In sum, the Department of Justice’s theory boils down to this:   Because 


Georgia officials decades ago acted to deny black citizens the right to vote, and 


because black voters might be disproportionately impacted by some of SB 202’s 


changes if they continue trying to vote in exactly the same way without regard to 


the changes to state law, this Court should hold that SB 202 was passed with the 


purpose of discriminating on the basis of race.  Yet the complaint does not allege 


anything that would justify this Court in inferring that this implausible string of 


contingencies will come to pass. 


  This is not 1890 or 1965.  Georgia’s law is a reasonable updating of the rules 


of the road in a greatly expanded voting environment, and successfully balances 
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the tensions between two virtues: free and fair elections.  The Court should dismiss 


the Department’s complaint. 
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CONCLUSION 


The Court should grant Georgia’s motion to dismiss. 
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Angela Caputo, Geoff Hing, and Johnny Kauffman


Georgia purged an estimated 107,000 people largely for
not voting, an APM Reports investigation shows


apmreports.org/story/2018/10/19/georgia-voter-purge


A handful of states, most of them led by Republicans, are using someone's decision not to
vote as the trigger for removing them from the rolls. No state has been more aggressive with
this approach than Georgia, where Brian Kemp, the secretary of state, oversaw the purging
of a growing number of voters ahead of his own run for governor, according to an APM
Reports investigation. Voting rights advocates call it a new form of voter suppression, and
they fear it will soon spread to other states.


This story was reported in collaboration with WABE in Atlanta, KCUR in Kansas City and
Reveal from the Center for Investigative Reporting.


Even by Georgia standards, the voter purge of late July 2017 was remarkable. In a single
day, more than half a million people — 8 percent of Georgia's registered voters — were cut
from the voter rolls. Republican Secretary of State Brian Kemp, an avid supporter of
President Donald Trump who has described himself as a "politically incorrect conservative,"
oversaw the removals eight months after he'd declared himself a candidate for governor.


The purge was noteworthy for another reason: For an estimated 107,000 of those people,
their removal from the voter rolls was triggered not because they moved or died or went to
prison, but rather because they had decided not to vote in prior elections, according to an



https://www.apmreports.org/story/2018/10/19/georgia-voter-purge
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APM Reports analysis. Many of those previously registered voters may not even realize
they've been dropped from the rolls. If they show up at the polls on Nov. 6 to vote in the
heated Georgia governor's race, they won't be allowed to cast a ballot.


Kemp's opponent, Democrat Stacey Abrams, is vying to become the first African-American
woman in U.S. history to serve as a governor. The state has undergone a dramatic influx of
African Americans and Latinos whose votes could challenge Republican dominance, and her
campaign is trying to turn out people of color, who are more likely to be infrequent voters. If
the race is close, the July 2017 purge could affect the outcome.


The APM Reports analysis is the first estimate of the so-called "use it or lose it" policy's
possible impact in Georgia. While 107,000 people may seem like a small number in a state
with a population of 10.4 million, elections have been decided by far smaller margins. For
instance, the 2016 presidential election was decided in favor of Donald Trump by a total of
77,744 votes in Wisconsin, Michigan and Pennsylvania.


Using someone's decision not to vote as the trigger to remove that person from the rolls is a
highly controversial — yet legal — tactic that voting rights advocates say is a potential tool
for voter suppression. And its use is on the rise.


APM Reports found that at least nine states — most of them with Republican leadership,
including the key battlegrounds of Georgia and Ohio — have purged an estimated hundreds
of thousands of people from the rolls for infrequent voting since the 2014 general election.
States with these policies are removing voters at some of the highest rates in the nation, no
matter the reason.


Voter purges are not necessarily controversial or unusual. Hundreds of thousands of
Americans who have moved, died, or gone to prison get kicked off voter lists across the
country every year. In fact, federal law requires states to cull people from rolls who are no
longer eligible to vote. But in the states that employ "use it or lose it" policies, U.S. citizens in
good standing who haven't moved, committed a crime or otherwise jeopardized their right to
vote, can trigger the removal process because they didn't show up at the polls.


Election officials say that they're trying to keep voter registration lists accurate and prevent
voter fraud. They consider it safe to assume that people who don't vote in multiple elections,
or return confirmation notices, have moved.


"We're following the process," Kemp said in a recent interview with public radio station
WABE in Atlanta, arguing his office had not only complied with state and federal law but was
registering more voters than ever. "I'm very proud of my record on making sure we have
secure, accessible and fair elections."


But voting rights advocates fear that "use it or lose it" purges could be used as a voter
suppression tactic — along with voter ID requirements, gerrymandering, polling place
changes or closures, and registration obstacles — that often help conservative candidates,
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because infrequent voters tend to be younger, poorer and people of color who are more
likely to favor Democrats. For instance, the APM Reports investigation found that such
purges in Ohio disproportionately affected urban, Democratic-leaning counties.


Advocates predict that more states could soon adopt similar policies following a controversial
5-4 decision by the U.S. Supreme Court in June that "use it or lose it" policies don't violate
federal law.


Justin Levitt, a former Justice Department lawyer in the Obama administration turned
professor at Loyola Law School in Los Angeles, said a problem with the policy is that
infrequent voting doesn't necessarily prove that a person isn't eligible. "So, I sat out a couple
elections. I didn't respond to a postcard and sat out a couple of elections," he said. "It doesn't
say I've moved. It doesn't say I've died. It doesn't say in any way that I've given up my right."


'Use it or lose it' states


APM Reports found at least nine states that have "use it or lose it" policies, meaning they
use a person's decision not to vote in at least one election as a trigger for removing that
person from the rolls even though he or she had been registered. Voting rights advocates
say that this approach doesn't provide any evidence that people have actually moved and
could disenfranchise voters who would otherwise be eligible. The nine states are Alaska,
Georgia, Montana, Ohio, Pennsylvania, South Dakota, Oklahoma, Oregon and West Virginia.
Of those, Georgia and Ohio are the places where the policy has been most contentious. In
June 2018, the U.S. Supreme Court ruled that "use it or lose it" purges didn't violate federal
law.


*Estimates based on state and federal removal and registration data and migration estimates
from the U.S. Census Bureau American Community Survey. **Georgia officials have pursued
19 election fraud cases in the past 20 years; seven of those cases resulted in a criminal
conviction, according to the Heritage Foundation, a conservative think tank. Additional
reporting by Kelly Busche.


A state with a troubled past


One of the first people to wonder about the recent impact of "use it or lose it" policies in
Georgia was an Atlanta-based attorney named Emmet Bondurant. It was 2012, and he was
reading an article in the Atlanta Journal Constitution about a decline in the state's voter
registration. How, he wondered, could a state growing as fast as Georgia have shrinking
rolls?


"We haven't had a black plague. We haven't had more than the usual number of people
convicted of crimes. We haven't had a major recession like the Dust Bowl that drove the
Okies to California," Bondurant said on a recent afternoon from the corner office of his
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corporate law firm, which, on a clear day, offers a view of the distant Appalachian Mountains.
"The population in the state has increased and grown above the national average," he
recalled thinking. "And yet the number of registered voters [was] going down."


Emmet Bondurant Dustin Chambers for APM Reports


Bondurant, 81, is a successful corporate attorney and somewhat of a voting rights legend in
Georgia. He got his first big break in 1963 when, at 26, he argued and won a case before the
Supreme Court that challenged the undue political influence of sparsely populated, rural
areas at the expense of larger more urban ones. It was a significant victory for African-
American voting rights in the state; by granting rural areas more influence, the state had
prolonged white control. The next year, he was part of a legal team that scored another
victory in the high court over similar voter suppression in Georgia. The cases were part of a
string of victories for voting rights advocates, culminating in passage of the Voting Rights Act
in 1965 that outlawed barriers to voting implemented by the Jim Crow South, including
literacy tests in Georgia. Bondurant has continued to do pro-bono voting and other civil-rights
cases in the six decades since.


As Bondurant saw the voter rolls shrinking, it dawned on him that the "use it or lose it" policy
could be depressing registration numbers. And he wanted to do something about it.


Georgia adopted the "use it or lose it" law in the early 1990s — under Democratic leadership
— following the adoption of the National Voter Registration Act (NVRA), which was passed in
the first year of the Clinton administration to boost voter registration and participation. It's
often called the "Motor Voter" law because, among many other provisions, it allowed states
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to register people at the department of motor vehicles. The NVRA also laid out a process for
states to ensure that voter lists are accurate by purging voters who'd moved, died or gone to
prison.


At the time, the Justice Department initially objected to Georgia's "use it or lose it" law. In
1994, Deval Patrick, then-assistant attorney general of the Justice Department's civil rights
section who would later be elected governor of Massachusetts as a Democrat, warned
Georgia officials in a letter that the new law was "directly contrary to the language and
purpose of the NVRA, and is likely to have a disproportionate adverse effect on minority
voters in the state."


Georgia's "use it or lose it" law remained in place. In years to come, a growing number of
Georgians would find themselves purged from the voter rolls because of it. This rise in
purges had alarmed Bondurant, and the increase had coincided with the tenure of Georgia's
new secretary of state — Brian Kemp.


Georgia gubernatorial candidates Stacey Abrams (a Democrat) and Brian Kemp (a Republican). AP


Kemp's purges


Kemp, a former state senator, took over as Georgia's top election official in January 2010
when then-Gov. Sonny Perdue appointed him to an unexpired term. He's since won
reelection twice. Kemp took office at a time when voter purges across the country began to
grow. An APM Reports analysis of federal data shows that voter removals nationwide
increased 11 percent between 2010 and 2016, by more than 1.6 million.


The 2008 election marked a turning point not just because Americans elected the first-ever
African-American president, but also because Barack Obama performed exceptionally well in
states that Republicans had dominated for at least the previous decade.


Thanks in part to a huge turnout by African-Americans, Obama won Virginia, North Carolina,
and Indiana and got within 5 percentage points in Georgia (George W. Bush had won the
state by 17 points in 2004).
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In Georgia, active voter registration grew by 18 percent in 2008 compared with 2006. An
additional 362,000 African Americans were added to the voter rolls that cycle, a 30 percent
increase. There was also a 69 percent surge in Latino registrations and a 44 percent
increase in the number of Asians added to the voter rolls between 2006 and 2008. But after
Obama was elected, participation lagged, and not just in Georgia. More than 100 million
Americans of voting age didn't cast ballots in 2016.


At the same time, voter list removals across the country began to rise, especially in some
battleground states where Obama had performed well in 2008, according to an APM Reports
analysis.


But few states have increased voter purges more than Georgia. In the 2010 election cycle,
when Kemp first took office, nearly 379,000 people were removed in counties across the
state, according to data the state reported to the U.S. Election Assistance Commission. By
2014, the number of voters canceled increased by more than 35 percent, to 517,000,
according to state data. In all, counties across Georgia reported removing more than 1.6
million from the rolls in the past decade. Some of these registrations (11 percent in 2017)
were canceled because the voter died or was convicted of a felony.


In Georgia, a registered voter can be flagged for a purge if he or she doesn't vote or make
contact with election officials for three years. Election officials then send a notice in the mail
to inform the person that he or she may be purged. If the person doesn't respond, contact
election officials or vote in two subsequent elections, then he or she will be removed. It's a
seven-year process. So people who voted in the high-turnout 2008 election but skipped 2010
through 2016 were dumped in 2017.


That may explain why the July 2017 purge was the biggest one yet under Kemp. More than
591,000 Georgians had their voter registrations canceled that year, according to the
secretary of state's office. State records show that 560,000 voter registrations were canceled
for inactivity.


Not all were removed for not voting, however. The APM Reports investigation found that the
state is broadly applying the term inactivity to remove voters. It includes people who have
moved and who even voting rights advocates would agree should be purged from the lists.
Georgia maintains no clear data on how many people have been purged under "use it or lose
it."


So APM Reports analyzed state voter records to determine roughly how many people were
purged because they moved and how many were purged because they hadn't voted. By
using estimates from the U.S. Census Bureau's American Community Survey of how many
Georgians moved, APM Reports calculated that about 107,000 people — or about 18
percent of all voters removed — were purged in 2017 for reasons that the data suggested
couldn't be attributed to moving.
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The finding is the first public estimate of how many people in Georgia — which, along with
Ohio, is one of the most prolific "use it or lose it" states — were purged for failure to vote and
respond to a notice.


"A lot of our race is basically wondering is it really worth it." Pastor Cornelius Ponder III


Kemp, who, like many conservatives, prefers to call the process "voter list maintenance,"
defended his office's use of "use it or lose it" as an effective way of protecting elections from
voter fraud. "So you think we should just leave people alone in perpetuity? I mean, what
happens if they move to another state? People all the time move to another state, and they
don't tell us and end up getting on the voter rolls in two different states. We've had the same
person voting twice in two different states in presidential elections. So there's a reason you
keep the voter rolls current and up to date," Kemp said. "We don't have near the problems
other states have with with voter fraud, I believe, but we do have it."


Georgia officials have pursued 19 election fraud cases in the past two decades; seven of
those cases resulted in a criminal conviction, according to the Heritage Foundation, a
conservative think tank. Kemp's critics argue that there's little evidence that voter fraud is a
serious threat to elections and that the true aim is to make it more difficult for minority voters
to cast a ballot.


There's indication that purges have disproportionately affected minority voters in some
places. Analyzing all the Georgians purged in 2017, APM Reports found that in six of every
10 counties across Georgia, black voters were canceled at a higher rate than their white
peers for inactivity. And in more than a quarter of those counties black voters were removed
at a rate 1.25 times their white peers.


Purges are just one area in which critics allege that Kemp has tried to suppress the vote, and
they've repeatedly sued his office for a range of infractions. The latest lawsuit was filed just
last week by the Lawyers' Committee for Civil Rights Under Law, the state chapter of the
NAACP and other civic groups alleging that Kemp's office has slow-walked 53,000 new voter
registration applications, a majority submitted by people of color, because of an exact-match
policy that was struck down by the courts only to be reinstated by state lawmakers. People
on the list can still vote if they show up at a polling place with their photo ID, but the civil
rights groups worry they'll be confused and discouraged.


In fact, more federal voting rights lawsuits have been filed against officials in Georgia than
any other state except Texas since 2011, an APM review of court records found. Multiple
suits have accused Kemp of wrongly purging voters and creating obstacles to registration
efforts.


Of the most common voter suppression tactics studied this year by the U.S. Commission on
Civil Rights, a federal agency — voter ID laws, proof of citizenship requirements, purges,
cuts in early voting, and polling places closures — Georgia is the only state once under
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federal oversight to have adopted all five.


"Racial discrimination in voting has been a particularly pernicious and enduring American
problem," the commission wrote in its recently released report. The commission concluded
that voter purges, combined with other policies, present ongoing barriers to equal access for
voters and "have a disparate impact on voters of color and poor citizens."


By 2016, Bondurant had had enough and decided to file a lawsuit with Common Cause
Georgia, a nonprofit watchdog group, and the state chapter of the NAACP, challenging the
legality of "use it or lose it."


In the lawsuit in federal court, he argued that using failure to vote as the trigger for purging
people from the rolls violated federal law. Meanwhile Kemp's office counters that people
have been notified and would remain active if they would take the time to respond to the
notice sent out by election officials. Bondurant suspects that most people treat the pre-purge
notices as "junk mail" and throw them away.


"It's a First Amendment issue," Bondurant said. "You have a right to speak out on something,
but you also have a right not to speak out on something. And voting can be thought of in the
same way."


Is it legal?


Around the same time that Bondurant filed his suit, voting rights advocates in Ohio were
engaged in a similar fight.


In 2016, Larry Harmon, a 59-year-old U.S. Navy veteran, joined a lawsuit against Ohio
Secretary of State Jon Husted after being purged for infrequent voting. "You know, I pay my
taxes every year, and I pay my property taxes, and I register my car. So the state had to
know I'm still a voter," Harmon told PBS's "NewsHour." "I'm a veteran, my father's a veteran,
my grandfather's a veteran. Now they aren't giving me my right to vote, the most
fundamental right I have? I just can't believe it."
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Ohio Secretary of State Jon Husted John Minchillo | AP


Harmon was born and raised in Ohio and had lived at the same address for approximately
15 years. When he tried to vote in the November 2015 general election, he was told that his
name did not appear in the poll book. Harmon hadn't voted in either 2009 or 2010 and was
"disillusioned with the presidential candidates" in 2012 so he sat that one out too.


Under Ohio's version of "use it or lose it" a registered voter can be removed after six years of
inactivity, and in 2015, Harmon was removed from the Portage County voter registration rolls
because he had not voted since 2008, court records show.


Husted, who is also running for lieutenant governor this year, defended the practice, arguing
that his office was simply following the law and maintaining accurate voter rolls.
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At issue in the court battle was the interpretation of the NVRA, which has been politically
contentious since its inception. The initial bill, which set out to make voter registration more
accessible through state offices and public outreach efforts, was blocked in the Senate by
Republicans who feared expanding registration would lead to voter fraud. Among the vocal
opponents was now-Senate Majority Leader Mitch McConnell, who scoffed at helping
"political couch potatoes."


The bill was reintroduced in 1993 and signed into law by newly elected President Bill Clinton.
While the law requires states to keep their voter lists up-to-date, it explicitly outlaws purging
people for not voting.


But lawyers for Husted and Ohio officials contended that their "use it or lose it" approach is
legal because it doesn't purge people solely for not voting. Registered voters must skip
elections and fail to respond to a notice and not make contact with elections officials in any
other way.


The Sixth Circuit U.S. Court of Appeals rejected that argument and struck down the Ohio
"use it or lose it" policy in September 2016. In their ruling, the Sixth Circuit judges, which
included one appointed by George W. Bush, wrote that even though not voting was just one
part of the purge process, under Ohio's "use it or lose it" approach, it was the key factor.


Ohio officials appealed to the Supreme Court. The case became the latest flash point in the
ongoing partisan fight over voter suppression and voter fraud. Georgia and 16 other states
— all of them controlled by Republicans or with Republican attorneys general — filed briefs
supporting the Ohio policy, as did conservative legal groups such as Judicial Watch and the
American Civil Rights Union.


On the other side, 12 states and the District of Columbia — all Democratically controlled or
with Democratic attorneys general — along with left-leaning groups such as Common Cause
and the ACLU filed briefs opposing Ohio's "use it or lose it" policy.


Bondurant, the Atlanta lawyer, was watching the Husted case closely. The lawsuit he'd filed
in Georgia was on hold pending a decision by the high court. The partisan divide in the Ohio
case, he said, only confirmed what he'd suspected all along. "Everybody on both sides of the
political aisle sees that this benefits Republican voters."


In their amicus brief to the Supreme Court, the dozen Democratic states argued that using
failure to vote as a trigger for purges was a terribly inaccurate way to maintain the rolls
because it doesn't offer any evidence that people have actually moved. Only about 12
percent of Americans relocate in any given year, the Democratic AGs wrote in their brief, but
the percentage of Americans who don't vote has run as high as 60 percent in recent years.
But the Supreme Court ultimately ruled that Ohio's approach comported with federal law.
Writing for the majority, Justice Samuel Alito wrote that "use it or lose it" may or may not be
good policy but it didn't violate federal law.
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The ruling scuttled Bondurant's case as well and ensured that "use it or lose it" would be in
place in Georgia for the foreseeable future. Bondurant thinks that the case could get new life
if there's evidence that people of color are disproportionately affected by the purges in
violation of the Voting Rights Act. "But until that research is done," he said, "we're stuck with
secretaries of state like Kemp who, with great enthusiasm and vengeance, want to purge as
many people as possible."


The exact number of people removed under Ohio's "use it or lose it" law was never revealed
through the lawsuit. In a dissenting opinion, Justice Stephen Breyer took a stab at the math
and raised questions about why Ohio's removal rates were so high when people didn't seem
to be leaving the state in droves. "[T]he streets of Ohio's cities are not filled with moving
vans; nor has Cleveland become the Nation's residential moving companies' headquarters,"
he wrote.


By comparing Ohio purge data with U.S. Census data, as we did with Georgia, APM Reports
calculated an estimate of people whose removal was triggered by not voting. According to
this analysis, 50,610 registered voters in Ohio could have been removed by the end of the
2016 general election under the "use it or lose it" policy.


In Ohio, voters were purged most in Democratic-leaning counties, which are larger and more
urban. Of the five counties with the highest overall removal rates, four went for Hillary Clinton
in the 2016 presidential election, an APM Reports analysis of data provided by the Ohio
secretary of state's office shows.


Clinton won just eight of the state's 88 counties. In four of them — Cuyahoga, Athens,
Franklin and Hamilton — more than a million people were removed overall from the voter list
between November 2014 and February of 2018, state records show. Voters in those four
counties accounted for 43 percent of all removals statewide despite making up just 30
percent of the state's registered voters in 2016. Trump won the state by nearly 447,000
votes.


After the high court's ruling, Husted told reporters that he hopes Ohio will "serve as a model
for other states to use." And voting rights advocates fear that more red states will heed his
advice.
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Colquitt County Courthouse in Moultrie, Georgia. Dustin Chambers for APM Reports


In a small Georgia town, apathy and disillusionment


For the moment, the biggest impact from "use it or lose it" policies may be seen in Georgia,
where the Kemp-Abrams race has drawn national media attention.


With Kemp and Abrams neck-and-neck in polls, the election will likely be decided by who
turns out to vote. While Kemp has a record of shedding voters, Abrams is open about her
strategy: register as many people of color as possible, and inspire them to turn out in
unprecedented numbers. The two have clashed repeatedly over those registration efforts.
The nonprofit New Georgia Project, launched by Abrams to get more voters involved,
became the subject of one of the voter fraud investigations that Kemp's office has launched
in recent years. No evidence of election fraud has been substantiated to date.


In short, Abrams is trying to replicate what happened around the country in 2008 when
Obama was running for president. "There's a pathway for Stacey Abrams to win," said
Republican strategist Brian Robinson, who's done work for congressmen in Georgia and the
state's current governor, and advised one of Kemp's primary opponents. "Republicans who
think that there is not are delusional and they are a danger because it will lead to
complacency."


Democrats are fighting complacency too, especially in the more remote corners of the state.
In rural Colquitt County, people like Isabella Brooks, the president of the Colquitt chapter of
the NAACP, is trying to motivate voters to turn out for Abrams. It's hasn't been easy.
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Isabella Brooks, head of the Colquitt County NAACP, at her home in Moultrie, Georgia. Dustin Chambers
for APM Reports


Colquitt is a rural area in southwest Georgia, about 45 minutes from the Florida state line,
where most people live clustered in a handful of towns divided by large swaths of cotton
fields and livestock farms that have supported the local economy for more than two
centuries. It has low voter turnout, especially among African-Americans, and perhaps
relatedly, one of the highest purge rates in the state.


On a recent evening as dusk set in, Brooks, her sister and some friends packed into her Ford
Fusion to do voter outreach in Moultrie, the county seat. They drove along potholed streets,
past ramshackle homes on the black side of town, before crossing into the whiter area where
the homes are freshly painted and the lawns are lush and wide.


As a child, Brooks recalled, her mother was subjected to a literacy test at a local polling
place. "She had to read a long passage," she said, stretching her hands inches apart. "Then
she could vote." It's a reminder of how voting shouldn't be taken for granted.


In the white part of town, the Kemp yard signs outnumber the ones for Abrams. But there are
a few Democrats to be found. The canvassers, all elderly black women, knocked on doors of
registered voters provided by the Democratic Party. They crunched through fallen leaves,
leaving fliers on doorsteps. Around 8 p.m., with the sun setting, they tried one last house,
where they could see someone inside watching "Jeopardy!" Nobody came to the door, and a
canvasser turned around and walked back toward the road, frustrated. It's a running joke
here that most of the local white Democrats are in the closet these days, particularly after
Obama was elected.
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Levitt, the former Justice Department attorney, says that low voter turnout isn't good for
either party — or the country. And having motivated voters turned away at the polls could
only dampen enthusiasm, activists fear. A low turnout could also trigger hundreds of new
purges in Colquitt alone next year; about a third of inactive voters in the county are queued
up for cancellation before the next presidential election because they haven't voted in years,
according to state data.


If "use it or lose it" states like Georgia adopted same-day registration, experts say, motivated,
eligible voters who were purged would have a protection built in so they could still cast
ballots. Only one of the nine "use it or lose it" states currently has same-day registration. Bills
to add it in Georgia have been introduced a dozen times since 2011, but they all failed to
pass the Republican-controlled state House. The uncertainty of Election Day registration —
and the possibility of a wave turnout — makes some Republican lawmakers uneasy,
because, as Robinson put it: "Weird things happen where states elect some oddball. It leads
to irrational voting."


But same-day registration would help people like Kathlean Ponder, a 66-year-old African-
American resident of Colquitt County who was removed from the rolls in the 2017 purge. In
2008, she registered as part of the Obama wave. "I was feeling good about it," she said. "I
had in my mind to vote for him, and that's what I did."


She hasn't cast a ballot or connected with election officials since. She doesn't recall ever
getting a notice that her registration was being canceled. She isn't a regular voter, but she's
thinking about turning out in November to support Abrams.


Her nephew is Cornelius Ponder III, a pastor and Moultrie city councilman. He said that too
many people in his now majority African American hometown have grown so disillusioned
with government that they've given up on voting, people like his aunt. He fears that any
additional obstacles will only reinforce that the system is designed to discourage their vote.
"A lot of our race is basically wondering is it really worth it," he said. "I don't believe that this
generation believes that their votes really matter."
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Pastor Cornelius Ponder III at his church office in Moultrie, Georgia. Dustin Chambers for APM Reports


Ponder has been sharing his congregation's community center with Brooks and the other
canvassers trying to engage with voters, but people like his own aunt have been overlooked
by canvassers because they are no longer on the list of active voters. Even Ponder didn't
know that his own aunt had been purged from the voter rolls.


"I think we need to get down to the bottom of it," Ponder said of his aunt's purge, "because if
it happened to her, I promise you, she's not the only one."


UPDATE   Georgia governor signs law to slow 'use it or lose it' voter purges
Johnny Kauffman is a reporter with the public radio station WABE in Atlanta. Peggy Lowe
with KCUR contributed reporting to this story. Support for this project was provided by the
Corporation for Public Broadcasting.



https://www.apmreports.org/story/2019/04/11/georgia-brian-kemp-use-it-or-lose-it-voting-law-changes
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§10303. Suspension of the use of tests or devices in determining eligibility to vote
(a) Action by State or political subdivision for declaratory judgment of no denial or abridgement; three-


judge district court; appeal to Supreme Court; retention of jurisdiction by three-judge court
(1) To assure that the right of citizens of the United States to vote is not denied or abridged on account of race


or color, no citizen shall be denied the right to vote in any Federal, State, or local election because of his failure
to comply with any test or device in any State with respect to which the determinations have been made under
the first two sentences of subsection (b) or in any political subdivision of such State (as such subdivision existed
on the date such determinations were made with respect to such State), though such determinations were not
made with respect to such subdivision as a separate unit, or in any political subdivision with respect to which
such determinations have been made as a separate unit, unless the United States District Court for the District
of Columbia issues a declaratory judgment under this section. No citizen shall be denied the right to vote in any
Federal, State, or local election because of his failure to comply with any test or device in any State with respect
to which the determinations have been made under the third sentence of subsection (b) of this section or in any
political subdivision of such State (as such subdivision existed on the date such determinations were made with
respect to such State), though such determinations were not made with respect to such subdivision as a
separate unit, or in any political subdivision with respect to which such determinations have been made as a
separate unit, unless the United States District Court for the District of Columbia issues a declaratory judgment
under this section. A declaratory judgment under this section shall issue only if such court determines that during
the ten years preceding the filing of the action, and during the pendency of such action-


(A) no such test or device has been used within such State or political subdivision for the purpose or with
the effect of denying or abridging the right to vote on account of race or color or (in the case of a State or
subdivision seeking a declaratory judgment under the second sentence of this subsection) in contravention of
the guarantees of subsection (f)(2);


(B) no final judgment of any court of the United States, other than the denial of declaratory judgment under
this section, has determined that denials or abridgements of the right to vote on account of race or color have
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United States District Court, S.D.
Georgia, Brunswick Division.


UNITED STATES of America, Plaintiff,
v.


LONG COUNTY, GEORGIA; Long County Board
of Commissioners; the Office of the Elections


Superintendent of Long County; and the Office
of the Registrar of Long County, Defendants.


Case No. CV 206-040
|


Signed 02/10/2006


Attorneys and Law Firms


For Plaintiff United States of America: WAN KIM
(DC Bar No. 454269), Assistant Attorney General, Civil
Rights Division, LISA GODBEY WOOD (GA Bar No.
298198), United States Attorney, DELORA KENNEBREW
(GA Bar No. 414320), Assistant United States Attorney,
JOHN TANNER, Chief, 7 ALBERTO RUISANCHEZ, Trial
Attorney (MD Bar), Voting Section, U.S. Department of
Justice, Civil Rights Division, 950 Pennsylvania Ave., N.W. -
NWB-7254, Washington, D.C. 20530, Fax: (202) 307-3961,
Tel.: (202) 305-1291.


For Defendants: RICHARD D. PHILLIPS, Phillips &
Kitchings, P.O. Box 69, Ludowici, GA 31316, (912)
545-2191, B. JAY SWINDELL, 406 North Caswell Street,
Glennville, GA 30427, (912) 654-2116.


CONSENT DECREE


ANTHONY A. ALAIMO, UNITED STATES DISTRICT
JUDGE


*1  The United States of America filed this action pursuant
to Section 2 of the Voting Rights Act of 1965, as amended, 42
U.S.C. § 1973, alleging violations of Section 2 arising from
Defendants’ election practices and procedures as they affect
Hispanic voters in Long County.


According to the 2000 Census, Long County has a total
population of 10,304, of whom 7,049 (68.4%) are White,
2,499 (24.3%) are African-American, and 870 (8.4%) are


Hispanic. The Hispanic population in Long County has
increased 460% since the 1990 Census, in which it totaled
189.


The Complaint states that in July 2004, three candidates
running for office in the July 20, 2004 primary election in
Long County filed 45 challenges against Hispanic or Spanish-
surnamed voters on the grounds that they were not United
States citizens. The Complaint furthers states that Defendants
violated Section 2 of the Voting Rights Act, 42 U.S.C. § 1973,
by requiring these voters to prove their citizenship in order
to vote, even though the challenges were not supported by
any credible evidence calling into question the citizenship
of the challenged voters. According to the Complaint, the
Defendants’ conduct has had the effect of denying Hispanic
voters an opportunity to participate in the political process and
to elect candidates of their choice on an equal basis with other
citizens.


To avoid protracted and costly litigation, the parties have
agreed that this lawsuit should be resolved through the terms
of this Consent Decree (the “Decree”). Accordingly, the
United States and Defendants hereby consent to the entry of
this Decree, as indicated by the signatures of counsel at the
end of this document. The parties waive a hearing and entry of
findings of fact and conclusions of law on all issues involved
in this matter.


Defendants are committed to complying fully with all of the
requirements of Section 2 of the Voting Rights Act in future
elections and stipulate that each provision of this Consent
Decree is appropriate and necessary.


Accordingly, it is hereby ORDERED, ADJUDGED, and
DECREED that:


1. Defendants, their agents, employees, contractors,
successors, and all other persons or government entities
representing the interests of Defendants are hereby
PERMANENTLY ENJOINED from discriminating against
voters on account of race, color, or membership in a language-
minority group, in violation of Section 2 of the Voting Rights
Act of 1965, as amended, 42 U.S.C. § 1973. In conducting
its elections, Defendants shall treat all voters equally, without
regard to race, color, or membership in a language-minority
group.


2. The terms of this Decree apply to all elections in Long
County which Defendants administer or conduct, in whole or
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in part. Whenever Defendants enter into an election-related
services contract with any other entity to conduct an election
on behalf of Long County, Defendants shall require such other
entity to agree to abide by the terms of this Decree as if such
entity were a party to this Decree with the United States.


Challenge Procedures
*2  3. Defendants shall provide to each person who wishes


to challenge the right to vote of any elector and to each
person who wishes to challenge the qualifications of any
elector on the list of registered voters a notice that states: “A
challenger must have a legitimate non-discriminatory basis
to challenge a voter. Challenges filed on the basis of race,
color, or membership in a language-minority group are not
legitimate bases for attacking a voter’s eligibility.”


4. Upon receipt of a voter challenge, Defendants shall follow
the state law procedures set forth in Article 6 of the Ga. Code
Ann., § 21-2-210 et seq., as appropriate.


Notice to Spanish-Speaking Community
5. No later than thirty (30) days from the entry of this Decree,
Defendants shall translate into Spanish Attachment A to this
Decree and shall send a bilingual version in English and
Spanish of Attachment A to each of the 45 voters who was
challenged on the basis of citizenship in July 2004, other than
any voters who are no longer on the Long County voter list.


6. No later than thirty (30) days from the entry of this Decree,
Defendants shall translate into Spanish Attachment B to this
Decree and shall send a bilingual version in English and
Spanish of Attachment B to all of the voters on Long County’s
voter registration list who have identified themselves racially
as being “Hispanic” or “Other.”


Training of Election Officials
7. No later than forty-five (45) days from the entry of
this Decree, all election officers for Long County, including
the Registrar, the Elections Superintendent, and Deputy
Registrars, shall receive training on the legal requirements
set forth in the Voting Rights Act, with a focus on the types
of conduct that may constitute a violation under Section
2, and on Georgia state law regarding how to respond to
voter challenges. The training shall stress the importance of
applying all voting standards and practices equally regardless
of race, color, or membership in a language-minority group.
Defendants shall maintain a record of which election officers


attend the training, including the time, location, and training
personnel involved.


8. With respect to election officers hired by Defendants
hereafter, Defendants shall comply with the requirement set
forth in Paragraph 7 within three (3) months of the election
officer’s commencing his or her position.


9. Prior to each election, Defendants shall train all poll
workers and other election personnel to be present at the polls
on the following topics: applying all voting standards and
practices equally; being respectful and courteous to all voters
regardless of race, ethnicity, color, or language abilities;
allowing voters their assistor of choice consistent with and as
limited by Section 208 of the Voting Rights Act, 42 U.S.C.
§ 1973aa-6; and allowing any bilingual poll workers to assist
minority-language voters. In addition, any poll workers who
speak Spanish and English shall be instructed that part of their
responsibilities include translating for and assisting limited
English proficient voters. Defendants shall maintain a record
of which poll workers attend training sessions, including the
time, location, and training personnel involved.


Retention of Documents and Reporting Requirements
10. During the duration of this Decree, Defendants shall make
and maintain written records of all actions taken pursuant to
this Decree and shall provide copies of such records to the
United States upon request.


*3  11. During the duration of this Decree, at least thirty
(30) days before each election administered or conducted
by Defendants, Defendants shall provide to counsel for the
United States, (a) the name, address, and precinct designation
of each consolidated precinct; and the names of Spanish-
speaking persons scheduled to work at the polls. Within
thirty (30) days after each election, Defendants shall provide
to counsel for the United States (a) information about any
complaints the County received at the election regarding
Spanish language materials or assistance; and (b) copies of
the training attendance sheets referred to in Paragraphs 7 and
9 of this Decree. Copies may be provided electronically.


Other Provisions
12. This Decree is final and binding between the parties and
their successors in office regarding the claims raised in this
action. This Decree shall remain in effect through December
31, 2008.
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13. The Court shall retain jurisdiction of this case to enter
further relief or such other orders as may be necessary for
the effectuation of the terms of this agreement and to ensure
compliance with Section 2 of the Voting Rights Act.


14. Each party shall bear its own costs and fees.


JUDGMENT AND ORDER


This Court, having jurisdiction over this action pursuant to
42 U.S.C. § 1973j(f) and 28 U.S.C. §§ 1331 and 1345, has
considered the United States’ claim under Section 2 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. § 1973, and
has considered the terms of the Consent Decree, and hereby
enters the relief set forth above and incorporates those terms
herein.


ENTERED and ORDERED this 10 day of February, 2006.


ATTACHMENT “A”


Date


Dear ____________________:
In July 2004, you received a letter from Long County
informing you that your right to vote had been challenged by
three people who claimed that you were not a United States
citizen. In response to this challenge against you, the County
set up a hearing to resolve the matter. On July 14, 2004,
the County sent you a letter notifying you of that hearing
and stating, “You will need to be present with proof of your
citizenship at this time.”


While the law requires that each voter be a citizen of the
United States, there was no evidence presented to support
the challenge against you, and the challenge should have
been denied without the need for you to present proof of
citizenship. We regret any harm or inconvenience this may
have caused you.


Federal law protects Hispanic citizens of the United States
against discrimination in voting. Long County is committed
to protecting the rights of Hispanic citizens, and regrets any
past actions that may have confused or discouraged any vote.


According to Long County’s voter registration list, you are an
eligible voter. We encourage you to vote in the next election


in Long County, which is currently scheduled for July 2006.
Please contact me at (912) 545-2234 if you have any questions
or concerns.


Sincerely,
Becky Chambless


Registrar


Long County


ATTACHMENT “B”


Date


Dear ____________________:
In July 2004, three candidates running for office in the July
20, 2004 primary election challenged the right to vote of 45
Hispanic residents of Long County. The challengers claimed
that these residents were not eligible to vote because they were
not United States citizens. Long County’s Board of Registrars
found that there was no evidence presented to support the
challenges. As a result, all of the challenges were denied.


*4  While the law requires that each voter be a citizen of the
United States, the law also forbids any practice that results in
discrimination against voters on the basis of their membership
in a language minority group. Federal law protects Hispanic
citizens of the United States against discrimination in voting.
Long County is committed to protecting the rights of Hispanic
citizens, and regrets any past actions that may have confused
or discouraged any vote.


According to the County’s voter registration list, you are an
eligible voter. We encourage you to vote in the next election
in Long County, which is currently scheduled for July 2006.
Please contact me at (912) 545-2234 if you have any questions
or concerns.


Sincerely,
Becky Chambless


Registrar


Long County
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The Georgia Legislative Black Caucus (GLBC) was created in 1975 to enable Black legislators to form strategies for dealing with specific


legislative issues, to develop an agenda, and to create an outreach program for their constituency.


Early History
Between 1868 and 1907, fifty-eight Black legislators served in the Georgia General Assembly. The next Black elected to the legislature after


1907 was Senator Leroy Johnson in 1962. The Supreme Court, in Gray v. Sanders (1963), eliminated the county unit system and required that


Georgia follow the one-man, one-vote principle. The passage of the Voting Rights Act in 1965 resulted in significant Black voter registration, and


in 1965 and 1966, after redistricting, eight African Americans were elected to the Georgia House of Representatives: six from Atlanta (William


Alexander, Julian Bond, Benjamin Brown, J. C. Daugherty, J. D. Grier, and Grace Towns Hamilton) and one each from Columbus (Albert


Thompson) and Augusta (Richard Dent). Black members met periodically to discuss issues and strategies.


In the 1980s and 1990s Black legislators gained several historic firsts, including Calvin Smyre's appointment by Governor Joe Frank Harris as


assistant floor leader in 1983 and floor leader in 1986, Gene Walker's election in 1989 as senate majority whip, and Bob Holmes's appointment


in 1990 to the house budget subcommittee. In 1991 Governor Zell Miller appointed as commissioner of labor Al Scott, the first African American


to hold a statewide constitutional office in the twentieth century.


Organization and Legislative Results
In 1972 fourteen Blacks were elected to the house and only two to the senate. Senator Johnson convened these Black legislators periodically to


discuss such issues as a new Atlanta city charter and the seating of Julian Bond, whom white legislators opposed because of his criticism of the


Vietnam War (1964-73). In 1975 the GLBC was formally organized after Representative Brown convened the Black members and appointed a


bylaws committee. Representative Holmes, a political science professor at Atlanta University (later Clark Atlanta University), drafted the GLBC


bylaws. Eight committees were appointed, including an outreach committee to hold public hearings, workshops, and seminars to share


information with Black Georgians.


A fund-raising committee was formed in 1983, and a state advisory board was created to plan a GLBC weekend that included seminars and a


fund-raising banquet. During the 1980s the GLBC began adopting an annual agenda, which included the appointment of more Black judges,


hiring of more Black state employees in management positions, creation of an Office of Fair Employment Practice, increasing of aid to families


with dependent children, creation of a Martin Luther King Jr. state holiday, allocation of more resources for the three state Black colleges and the


Morehouse School of Medicine, awarding of more state contracts for minority businesses, and implementation of a state minority business


enterprise program.


Despite the growing number of Black legislators and the appointment of African Americans to key committees and two chairs, several GLBC


members expressed disappointment at the lack of success in the caucus's first decade of existence. Governor Harris, whom caucus members


backed almost unanimously in his 1980 gubernatorial election campaign, supported several caucus programs. The GLBC also helped Lieutenant


Governor Zell Miller, in 1990 and 1994, and Representative Roy Barnes, in 1998, in their gubernatorial campaigns. While Miller was somewhat


unresponsive to the caucus agenda, Barnes was much more amenable to pushing their legislative priorities. History shows that having a close


ally in the governor's office has been crucial to the success of the caucus in recent years.


The GLBC's ambitious 2002 agenda included opposition to predatory lending, support of gas deregulation reform, insurance coverage for


colorectal cancer, additional resources for child protective services, election law reform, fair redistricting/reapportionment, education reform, and


greater resource allocations to caucus priorities. Governor Barnes's priorities were similar, and appropriate measures were enacted by the


Georgia General Assembly.


The GLBC, with forty-nine members in 2004, is the largest state Black legislative caucus in the United States. Its success in recent years is


attributable to more effective organization efforts, support by winning gubernatorial candidates for the GLBC's agenda, and increased seniority


and legislative leadership positions.


Georgia Legislative Black Caucus
Original entry by Robert A. Holmes, Clark Atlanta University, 02/11/2005


Last edited by NGE Staff on 08/14/2020


Further Reading


William H. Boone, "Black Caucus," in Georgia Legislative Review, vol. 1998, ed. Bob Holmes (Atlanta: Southern Center for Studies in


Public Policy, 1998).  


Robert A. Holmes, "The Georgia Legislative Black Caucus: An Analysis of a Racial Legislative Subgroup," Journal of Black Studies 30 (July


2000).  


Robert A. Holmes, "Reapportionment and Redistricting Politics in Georgia, the 1990s and 2001-2002: Reflections of a Participant


Observer," in Voting Rights and Redistricting, ed. David Bositis (Washington, D.C.: Joint Center for Political and Economic Studies, 2003).
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Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 


Syllabus 


BRNOVICH, ATTORNEY GENERAL OF ARIZONA, 
ET AL. v. DEMOCRATIC NATIONAL COMMITTEE ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 


No. 19–1257. Argued March 2, 2021—Decided July 1, 2021* 


Arizona law generally makes it very easy to vote.  Voters may cast their 
ballots on election day in person at a traditional precinct or a “voting 
center” in their county of residence.  Ariz. Rev. Stat. §16–411(B)(4).  
Arizonans also may cast an “early ballot” by mail up to 27 days before 
an election, §§16–541, 16–542(C), and they also may vote in person at 
an early voting location in each county, §§16–542(A), (E).  These cases 
involve challenges under §2 of the Voting Rights Act of 1965 (VRA) to 
aspects of the State’s regulations governing precinct-based election-
day voting and early mail-in voting.  First, Arizonans who vote in per-
son on election day in a county that uses the precinct system must vote 
in the precinct to which they are assigned based on their address.  See 
§16–122; see also §16–135.  If a voter votes in the wrong precinct, the 
vote is not counted.  Second, for Arizonans who vote early by mail, Ar-
izona House Bill 2023 (HB 2023) makes it a crime for any person other 
than a postal worker, an elections official, or a voter’s caregiver, family 
member, or household member to knowingly collect an early ballot—
either before or after it has been completed. §§16–1005(H)–(I). 


  The Democratic National Committee and certain affiliates filed suit, 
alleging that both the State’s refusal to count ballots cast in the wrong 
precinct and its ballot-collection restriction had an adverse and dispar-
ate effect on the State’s American Indian, Hispanic, and African-Amer-
ican citizens in violation of §2 of the VRA.  Additionally, they alleged 
that the ballot-collection restriction was “enacted with discriminatory 


—————— 
* Together with No. 19–1258, Arizona Republican Party et al. v. Dem-


ocratic National Committee et al., also on certiorari to the same court. 
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intent” and thus violated both §2 of the VRA and the Fifteenth Amend-
ment.  The District Court rejected all of the plaintiffs’ claims.  The 
court found that the out-of-precinct policy had no “meaningfully dis-
parate impact” on minority voters’ opportunities to elect representa-
tives of their choice.  Turning to the ballot-collection restriction, the 
court found that it was unlikely to cause “a meaningful inequality” in 
minority voters’ electoral opportunities and that it had not been en-
acted with discriminatory intent.  A divided panel of the Ninth Circuit 
affirmed, but the en banc court reversed.  It first concluded that both 
the out-of-precinct policy and the ballot-collection restriction imposed 
a disparate burden on minority voters because they were more likely 
to be adversely affected by those rules.  The en banc court also held 
that the District Court had committed clear error in finding that the 
ballot-collection law was not enacted with discriminatory intent. 


Held: Arizona’s out-of-precinct policy and HB 2023 do not violate §2 of 
the VRA, and HB 2023 was not enacted with a racially discriminatory 
purpose.  Pp. 12–37. 
 (a) Two threshold matters require the Court’s attention.  First, the 
Court rejects the contention that no petitioner has Article III standing 
to appeal the decision below as to the out-of-precinct policy.  All that 
is needed to entertain an appeal of that issue is one party with stand-
ing.  Little Sisters of the Poor Saints Peter and Paul Home v. Pennsyl-
vania, 591 U. S. ___, ___, n. 6.  Attorney General Brnovich, as an au-
thorized representative of the State (which intervened below) in any 
action in federal court, fits the bill.  See Virginia House of Delegates v. 
Bethune-Hill, 587 U. S. ___, ___.  Second, the Court declines in these 
cases to announce a test to govern all VRA §2 challenges to rules that 
specify the time, place, or manner for casting ballots.  It is sufficient 
for present purposes to identify certain guideposts that lead to the 
Court’s decision in these cases.  Pp. 12–13. 
 (b) The Court’s statutory interpretation starts with a careful consid-
eration of the text.  Pp. 13–25. 
  (1) The Court first construed the current version of §2 in Thorn-
burg v. Gingles, 478 U. S. 30, which was a vote-dilution case where the 
Court took its cue from §2’s legislative history.  The Court’s many sub-
sequent vote-dilution cases have followed the path Gingles charted.  
Because the Court here considers for the first time how §2 applies to 
generally applicable time, place, or manner voting rules, it is appro-
priate to take a fresh look at the statutory text.  Pp. 13–14. 
  (2) In 1982, Congress amended the language in §2 that had been 
interpreted to require proof of discriminatory intent by a plurality of 
the Court in Mobile v. Bolden, 446 U. S. 55.  In place of that language, 
§2(a) now uses the phrase “in a manner which results in a denial or 
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abridgement of the right . . . to vote on account of race or color.”  Sec-
tion 2(b) in turn explains what must be shown to establish a §2 viola-
tion.  Section 2(b) states that §2 is violated only where “the political 
processes leading to nomination or election” are not “equally open to 
participation” by members of the relevant protected group “in that its 
members have less opportunity than other members of the electorate 
to participate in the political process and to elect representatives of 
their choice.” (Emphasis added.)  In §2(b), the phrase “in that” is “used 
to specify the respect in which a statement is true.”  New Oxford Amer-
ican Dictionary 851.  Thus, equal openness and equal opportunity are 
not separate requirements.  Instead, it appears that the core of §2(b) 
is the requirement that voting be “equally open.”  The statute’s refer-
ence to equal “opportunity” may stretch that concept to some degree to 
include consideration of a person’s ability to use the means that are 
equally open.  But equal openness remains the touchstone.  Pp. 14–15. 
  (3) Another important feature of §2(b) is its “totality of circum-
stances” requirement.  Any circumstance that has a logical bearing on 
whether voting is “equally open” and affords equal “opportunity” may 
be considered.  Pp. 15–21. 
   (i) The Court mentions several important circumstances but 
does not attempt to compile an exhaustive list.  Pp. 15–19. 
    (A) The size of the burden imposed by a challenged voting 
rule is highly relevant.  Voting necessarily requires some effort and 
compliance with some rules; thus, the concept of a voting system that 
is “equally open” and that furnishes equal “opportunity” to cast a ballot 
must tolerate the “usual burdens of voting.”  Crawford v. Marion 
County Election Bd., 553 U. S. 181, 198.  Mere inconvenience is insuf-
ficient.  P. 16. 
    (B) The degree to which a voting rule departs from what was 
standard practice when §2 was amended in 1982 is a relevant consid-
eration.  The burdens associated with the rules in effect at that time 
are useful in gauging whether the burdens imposed by a challenged 
rule are sufficient to prevent voting from being equally “open” or fur-
nishing an equal “opportunity” to vote in the sense meant by §2.  Wide-
spread current use is also relevant.  Pp. 17–18. 
    (C) The size of any disparities in a rule’s impact on members 
of different racial or ethnic groups is an important factor to consider.  
Even neutral regulations may well result in disparities in rates of vot-
ing and noncompliance with voting rules.  The mere fact that there is 
some disparity in impact does not necessarily mean that a system is 
not equally open or that it does not give everyone an equal opportunity 
to vote.  And small disparities should not be artificially magnified.  P. 
18. 
    (D) Consistent with §2(b)’s reference to a States’ “political 
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processes,” courts must consider the opportunities provided by a 
State’s entire system of voting when assessing the burden imposed by 
a challenged provision.  Thus, where a State provides multiple ways to 
vote, any burden associated with one option cannot be evaluated with-
out also taking into account the other available means.  P. 18. 
    (E) The strength of the state interests—such as the strong 
and entirely legitimate state interest in preventing election fraud—
served by a challenged voting rule is an important factor.  Ensuring 
that every vote is cast freely, without intimidation or undue influence, 
is also a valid and important state interest.  In determining whether a 
rule goes too far “based on the totality of circumstances,” rules that are 
supported by strong state interests are less likely to violate §2.  Pp. 
18–19. 
   (ii) Some factors identified in Thornburg v. Gingles, 478 U. S. 
30, were designed for use in vote-dilution cases and are plainly inap-
plicable in a case that involves a challenge to a facially neutral time, 
place, or manner voting rule.  While §2(b)’s “totality of circumstances” 
language permits consideration of certain other Gingles factors, their 
only relevance in cases involving neutral time, place, and manner rules 
is to show that minority group members suffered discrimination in the 
past and that effects of that discrimination persist.  The disparate-im-
pact model employed in Title VII and Fair Housing Act cases is not 
useful here.  Pp. 19–21. 
  (4) Section 2(b) directs courts to consider “the totality of circum-
stances,” but the dissent would make §2 turn almost entirely on one 
circumstance: disparate impact.  The dissent also would adopt a least-
restrictive means requirement that would force a State to prove that 
the interest served by its voting rule could not be accomplished in any 
other less burdensome way.  Such a requirement has no footing in the 
text of §2 or the Court’s precedent construing it and would have the 
potential to invalidate just about any voting rule a State adopts.  Sec-
tion 2 of the VRA provides vital protection against discriminatory vot-
ing rules, and no one suggests that discrimination in voting has been 
extirpated or that the threat has been eliminated.  Even so, §2 does 
not transfer the States’ authority to set non-discriminatory voting 
rules to the federal courts.  Pp. 21–25. 
 (c) Neither Arizona’s out-of-precinct policy nor its ballot-collection 
law violates §2 of the VRA.  Pp. 25–34. 
  (1) Having to identify one’s polling place and then travel there to 
vote does not exceed the “usual burdens of voting.”  Crawford, 553 
U. S., at 198.  In addition, the State made extensive efforts to reduce 
the impact of the out-of-precinct policy on the number of valid votes 
ultimately cast, e.g., by sending a sample ballot to each household that 
includes a voter’s proper polling location.  The burdens of identifying 
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and traveling to one’s assigned precinct are also modest when consid-
ering Arizona’s “political processes” as a whole.  The State offers other 
easy ways to vote, which likely explains why out-of-precinct votes on 
election day make up such a small and apparently diminishing portion 
of overall ballots cast. 
 Next, the racial disparity in burdens allegedly caused by the out-of-
precinct policy is small in absolute terms.  Of the Arizona counties that 
reported out-of-precinct ballots in the 2016 general election, a little 
over 1% of Hispanic voters, 1% of African-American voters, and 1% of 
Native American voters who voted on election day cast an out-of-pre-
cinct ballot.  For non-minority voters, the rate was around 0.5%.  A 
procedure that appears to work for 98% or more of voters to whom it 
applies—minority and non-minority alike—is unlikely to render a sys-
tem unequally open. 
 Appropriate weight must be given to the important state interests 
furthered by precinct-based voting.  It helps to distribute voters more 
evenly among polling places; it can put polling places closer to voter 
residences; and it helps to ensure that each voter receives a ballot that 
lists only the candidates and public questions on which he or she can 
vote.  Precinct-based voting has a long pedigree in the United States, 
and the policy of not counting out-of-precinct ballots is widespread. 
 The Court of Appeals discounted the State’s interests because it 
found no evidence that a less restrictive alternative would threaten the 
integrity of precinct-based voting.  But §2 does not require a State to 
show that its chosen policy is absolutely necessary or that a less re-
strictive means would not adequately serve the State’s objectives.  
Considering the modest burdens allegedly imposed by Arizona’s out-
of-precinct policy, the small size of its disparate impact, and the State’s 
justifications, the rule does not violate §2.  Pp. 25–30. 
  (2) Arizona’s HB 2023 also passes muster under §2.  Arizonans 
can submit early ballots by going to a mailbox, a post office, an early 
ballot drop box, or an authorized election official’s office.  These options 
entail the “usual burdens of voting,” and assistance from a statutorily 
authorized proxy is also available.  The State also makes special pro-
vision for certain groups of voters who are unable to use the early vot-
ing system.  See §16–549(C).  And here, the plaintiffs were unable to 
show the extent to which HB 2023 disproportionately burdens minor-
ity voters. 
 Even if the plaintiffs were able to demonstrate a disparate burden 
caused by HB 2023, the State’s “compelling interest in preserving the 
integrity of its election procedures” would suffice to avoid §2 liability.  
Purcell v. Gonzalez, 549 U. S. 1, 4.  The Court of Appeals viewed the 
State’s justifications for HB 2023 as tenuous largely because there was 
no evidence of early ballot fraud in Arizona.  But prevention of fraud 







6 BRNOVICH v. DEMOCRATIC NATIONAL COMMITTEE 
  


Syllabus 


is not the only legitimate interest served by restrictions on ballot col-
lection.  Third-party ballot collection can lead to pressure and intimi-
dation.  Further, a State may take action to prevent election fraud 
without waiting for it to occur within its own borders.  Pp. 30–34. 
 (d) HB 2023 was not enacted with a discriminatory purpose, as the 
District Court found.  Appellate review of that conclusion is for clear 
error.  Pullman-Standard v. Swint, 456 U. S. 273, 287–288.  The Dis-
trict Court’s finding on the question of discriminatory intent had am-
ple support in the record.  The court considered the historical back-
ground and the highly politicized sequence of events leading to HB 
2023’s enactment; it looked for any departures from the normal legis-
lative process; it considered relevant legislative history; and it weighed 
the law’s impact on different racial groups.  See Arlington Heights v. 
Metropolitan Housing Development Corp., 429 U. S. 252, 266–268.  The 
court found HB 2023 to be the product of sincere legislative debate over 
the wisdom of early mail-in voting and the potential for fraud.  And it 
took care to distinguish between racial motives and partisan motives.  
The District Court’s interpretation of the evidence was plausible based 
on the record, so its permissible view is not clearly erroneous.  See An-
derson v. Bessemer City, 470 U. S. 564, 573–574.   The Court of Appeals 
concluded that the District Court committed clear error by failing to 
apply a “cat’s paw” theory—which analyzes whether an actor was a 
“dupe” who was “used by another to accomplish his purposes.”  That 
theory has its origin in employment discrimination cases and has no 
application to legislative bodies.  Pp. 34–37. 


948 F. 3d 989, reversed and remanded. 


 ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and THOMAS, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined.  GOR-
SUCH, J., filed a concurring opinion, in which THOMAS, J., joined.  KAGAN, 
J., filed a dissenting opinion, in which BREYER and SOTOMAYOR, JJ., 
joined. 
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 JUSTICE ALITO delivered the opinion of the Court. 
 In these cases, we are called upon for the first time to ap-
ply §2 of the Voting Rights Act of 1965 to regulations that 
govern how ballots are collected and counted.  Arizona law 
generally makes it very easy to vote.  All voters may vote by 
mail or in person for nearly a month before election day, but 
Arizona imposes two restrictions that are claimed to be un-
lawful.  First, in some counties, voters who choose to cast a 
ballot in person on election day must vote in their own pre-
cincts or else their ballots will not be counted.  Second, mail-
in ballots cannot be collected by anyone other than an elec-
tion official, a mail carrier, or a voter’s family member, 
household member, or caregiver.  After a trial, a District 
Court upheld these rules, as did a panel of the United 
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States Court of Appeals for the Ninth Circuit.  But an en 
banc court, by a divided vote, found them to be unlawful.  It 
relied on the rules’ small disparate impacts on members of 
minority groups, as well as past discrimination dating back 
to the State’s territorial days.  And it overturned the Dis-
trict Court’s finding that the Arizona Legislature did not 
adopt the ballot-collection restriction for a discriminatory 
purpose.  We now hold that the en banc court misunder-
stood and misapplied §2 and that it exceeded its authority 
in rejecting the District Court’s factual finding on the issue 
of legislative intent. 


I 
A 


 Congress enacted the landmark Voting Rights Act of 
1965, 79 Stat. 437, as amended, 52 U. S. C. §10301 et seq., 
in an effort to achieve at long last what the Fifteenth 
Amendment had sought to bring about 95 years earlier: an 
end to the denial of the right to vote based on race.  Ratified 
in 1870, the Fifteenth Amendment provides in §1 that “[t]he 
right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude.”  
Section 2 of the Amendment then grants Congress the 
“power to enforce [the Amendment] by appropriate legisla-
tion.” 
 Despite the ratification of the Fifteenth Amendment, the 
right of African-Americans to vote was heavily suppressed 
for nearly a century.  States employed a variety of notorious 
methods, including poll taxes, literacy tests, property 
qualifications, “ ‘white primar[ies],’ ” and “ ‘grandfather 
clause[s].’ ”1  Challenges to some blatant efforts reached this 
Court and were held to violate the Fifteenth Amendment.  
—————— 


1 H. R. Rep. No. 439, 89th Cong., 1st Sess., 8, 11–13 (1965); S. Rep. No. 
162, 89th Cong., 1st Sess., pt. 3, pp. 4–5 (1965); see South Carolina v. 
Katzenbach, 383 U. S. 301, 309–315 (1966). 
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See, e.g., Guinn v. United States, 238 U. S. 347, 360–365 
(1915) (grandfather clause); Myers v. Anderson, 238 U. S. 
368, 379–380 (1915) (same); Lane v. Wilson, 307 U. S. 268, 
275–277 (1939) (registration scheme predicated on grand-
father clause); Smith v. Allwright, 321 U. S. 649, 659–666 
(1944) (white primaries); Schnell v. Davis, 336 U. S. 933 
(1949) (per curiam), affirming 81 F. Supp. 872 (SD Ala. 
1949) (test of constitutional knowledge); Gomillion v. Light-
foot, 364 U. S. 339, 347 (1960) (racial gerrymander).  But as 
late as the mid-1960s, black registration and voting rates 
in some States were appallingly low.  See South Carolina v. 
Katzenbach, 383 U. S. 301, 313 (1966). 
 Invoking the power conferred by §2 of the Fifteenth 
Amendment, see 383 U. S., at 308; City of Rome v. United 
States, 446 U. S. 156, 173 (1980), Congress enacted the Vot-
ing Rights Act (VRA) to address this entrenched problem.  
The Act and its amendments in the 1970s specifically for-
bade some of the practices that had been used to suppress 
black voting.  See §§4(a), (c), 79 Stat. 438–439; §6, 84 Stat. 
315; §102, 89 Stat. 400, as amended, 52 U. S. C. §§10303(a), 
(c), 10501 (prohibiting the denial of the right to vote in any 
election for failure to pass a test demonstrating literacy, ed-
ucational achievement or knowledge of any particular sub-
ject, or good moral character); see also §10, 79 Stat. 442, as 
amended, 52 U. S. C. §10306 (declaring poll taxes unlaw-
ful); §11, 79 Stat. 443, as amended, 52 U. S. C. §10307 (pro-
hibiting intimidation and the refusal to allow or count 
votes).  Sections 4 and 5 of the VRA imposed special require-
ments for States and subdivisions where violations of the 
right to vote had been severe.  And §2 addressed the denial 
or abridgment of the right to vote in any part of the country. 
 As originally enacted, §2 closely tracked the language of 
the Amendment it was adopted to enforce.  Section 2 stated 
simply that “[n]o voting qualification or prerequisite to vot-
ing, or standard, practice, or procedure shall be imposed or 
applied by any State or political subdivision to deny or 
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abridge the right of any citizen of the United States to vote 
on account of race or color.”  79 Stat. 437. 
 Unlike other provisions of the VRA, §2 attracted rela-
tively little attention during the congressional debates2 and 
was “little-used” for more than a decade after its passage.3  
But during the same period, this Court considered several 
cases involving “vote-dilution” claims asserted under the 
Equal Protection Clause of the Fourteenth Amendment.  
See Whitcomb v. Chavis, 403 U. S. 124 (1971); Burns v. 
Richardson, 384 U. S. 73 (1966); Fortson v. Dorsey, 379 
U. S. 433 (1965).  In these and later vote-dilution cases, 
plaintiffs claimed that features of legislative districting 
plans, including the configuration of legislative districts 
and the use of multi-member districts, diluted the ability of 
particular voters to affect the outcome of elections. 
 One Fourteenth Amendment vote-dilution case, White v. 
Regester, 412 U. S. 755 (1973), came to have outsized im-
portance in the development of our VRA case law.  In White, 
the Court affirmed a District Court’s judgment that two 
multi-member electoral districts were “being used invidi-
ously to cancel out or minimize the voting strength of racial 
groups.”  Id., at 765.  The Court explained what a vote-
dilution plaintiff must prove, and the words the Court chose 
would later assume great importance in VRA §2 matters.  
According to White, a vote-dilution plaintiff had to show 
that “the political processes leading to nomination and elec-
tion were not equally open to participation by the group in 
question—that its members had less opportunity than did 
other residents in the district to participate in the political 
processes and to elect legislators of their choice.”  Id., at 766 
(emphasis added).  The decision then recited many pieces of 
evidence the District Court had taken into account, and it 
—————— 


2 See Mobile v. Bolden, 446 U. S. 55, 60–61 (1980) (plurality opinion) 
(describing §2’s “sparse” legislative history). 


3 Boyd & Markman, The 1982 Amendments to the Voting Rights Act: 
A Legislative History, 40 Wash. & Lee L. Rev. 1347, 1352–1353 (1983). 
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found that this evidence sufficed to prove the plaintiffs’ 
claim.  See id., at 766–769.  The decision in White predated 
Washington v. Davis, 426 U. S. 229 (1976), where the Court 
held that an equal-protection challenge to a facially neutral 
rule requires proof of discriminatory purpose or intent, id., 
at 238–245, and the White opinion said nothing one way or 
the other about purpose or intent. 
 A few years later, the question whether a VRA §2 claim 
required discriminatory purpose or intent came before this 
Court in Mobile v. Bolden, 446 U. S. 55 (1980).  The plural-
ity opinion for four Justices concluded first that §2 of the 
VRA added nothing to the protections afforded by the Fif-
teenth Amendment.  Id., at 60–61.  The plurality then ob-
served that prior decisions “ha[d] made clear that action by 
a State that is racially neutral on its face violates the Fif-
teenth Amendment only if motivated by a discriminatory 
purpose.”  Id., at 62.  The obvious result of those premises 
was that facially neutral voting practices violate §2 only if 
motivated by a discriminatory purpose.  The plurality read 
White as consistent with this requirement.  Bolden, 446 
U. S., at 68–70. 
 Shortly after Bolden was handed down, Congress 
amended §2 of the VRA.  The oft-cited Report of the Senate 
Judiciary Committee accompanying the 1982 Amendment 
stated that the amendment’s purpose was to repudiate Bol-
den and establish a new vote-dilution test based on what 
the Court had said in White.  See S. Rep. No. 97–417, pp. 2, 
15–16, 27.  The bill that was initially passed by the House 
of Representatives included what is now §2(a).  In place of 
the phrase “to deny or abridge the right . . . to vote on ac-
count of race or color,” the amendment substituted “in a 
manner which results in a denial or abridgement of the 
right . . . to vote on account of race or color.”  H. R. Rep. No. 
97–227, p. 48 (1981) (emphasis added); H. R. 3112, 97th 
Cong., 1st Sess., §2, p. 8 (introduced Oct. 7, 1981). 
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 The House bill “originally passed . . . under a loose under-
standing that §2 would prohibit all discriminatory ‘effects’ 
of voting practices, and that intent would be ‘irrelevant,’ ” 
but “[t]his version met stiff resistance in the Senate.”  Mis-
sissippi Republican Executive Committee v. Brooks, 469 
U. S. 1002, 1010 (1984) (Rehnquist, J., dissenting) (quoting 
H. R. Rep. No. 97–227, at 29).  The House and Senate com-
promised, and the final product included language proposed 
by Senator Dole.  469 U. S., at 1010–1011; S. Rep. No. 97–
417, at 3–4; 128 Cong. Rec. 14131–14133 (1982) (Sen. Dole 
describing his amendment). 
 What is now §2(b) was added, and that provision sets out 
what must be shown to prove a §2 violation.  It requires 
consideration of “the totality of circumstances” in each case 
and demands proof that “the political processes leading to 
nomination or election in the State or political subdivision 
are not equally open to participation” by members of a pro-
tected class “in that its members have less opportunity than 
other members of the electorate to participate in the politi-
cal process and to elect representatives of their choice.”  52 
U. S. C. §10301(b) (emphasis added).  Reflecting the Senate 
Judiciary Committee’s stated focus on the issue of vote di-
lution, this language was taken almost verbatim from 
White. 
 This concentration on the contentious issue of vote dilu-
tion reflected the results of the Senate Judiciary Commit-
tee’s extensive survey of what it regarded as Fifteenth 
Amendment violations that called out for legislative re-
dress.  See, e.g., S. Rep. No. 97–417, at 6, 8, 23–24, 27, 29.  
That survey listed many examples of what the Committee 
took to be unconstitutional vote dilution, but the survey 
identified only three isolated episodes involving the out-
right denial of the right to vote, and none of these concerned 
the equal application of a facially neutral rule specifying 
the time, place, or manner of voting.  See id., at 30, and 
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n. 119.4  These sparse results were presumably good news.  
They likely showed that the VRA and other efforts had 
achieved a large measure of success in combating the pre-
viously widespread practice of using such rules to hinder 
minority groups from voting. 
 This Court first construed the amended §2 in Thornburg 
v. Gingles, 478 U. S. 30 (1986)—another vote-dilution case.  
Justice Brennan’s opinion for the Court set out three 
threshold requirements for proving a §2 vote-dilution claim, 
and, taking its cue from the Senate Report, provided a non-
exhaustive list of factors to be considered in determining 
whether §2 had been violated.  Id., at 44–45, 48–51, 80.  
“The essence of a §2 claim,” the Court said, “is that a certain 
electoral law, practice, or structure interacts with social 
and historical conditions to cause an inequality in the op-
portunities” of minority and non-minority voters to elect 
their preferred representatives.  Id., at 47. 
 In the years since Gingles, we have heard a steady stream 
of §2 vote-dilution cases,5 but until today, we have not con-
sidered how §2 applies to generally applicable time, place, 
or manner voting rules.  In recent years, however, such 
claims have proliferated in the lower courts.6 
—————— 


4 See Brown v. Post, 279 F. Supp. 60, 63 (WD La. 1968) (parish clerks 
discriminated with respect to absentee voting); United States v. Post, 297 
F. Supp. 46, 51 (WD La. 1969) (election official induced blacks to vote in 
accordance with outdated procedures and made votes ineffective); Toney 
v. White, 488 F. 2d 310, 312 (CA5 1973) (registrar discriminated in purg-
ing voting rolls). 


5 See Chisom v. Roemer, 501 U. S. 380 (1991) (multi-member district); 
Houston Lawyers’ Assn. v. Attorney General of Tex., 501 U. S. 419 (1991) 
(at-large elections); Voinovich v. Quilter, 507 U. S. 146 (1993) (district-
ing); Growe v. Emison, 507 U. S. 25 (1993) (same); Holder v. Hall, 512 
U. S. 874 (1994) (single-member commission); Johnson v. De Grandy, 
512 U. S. 997 (1994) (districting); Abrams v. Johnson, 521 U. S. 74 (1997) 
(same); League of United Latin American Citizens v. Perry, 548 U. S. 399 
(2006) (same); Abbott v. Perez, 585 U. S. ___ (2018) (same). 


6 See Brief for Sen. Ted Cruz et al. as Amici Curiae 22–24 (describing 
§2 challenges to laws regulating absentee voting, precinct voting, early 
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B 
 The present dispute concerns two features of Arizona vot-
ing law, which generally makes it quite easy for residents 
to vote.  All Arizonans may vote by mail for 27 days before 
an election using an “early ballot.”  Ariz. Rev. Stat. Ann. 
§§16–541 (2015), 16–542(C) (Cum. Supp. 2020).  No special 
excuse is needed, §§16–541(A), 16–542(A), and any voter 
may ask to be sent an early ballot automatically in future 
elections, §16–544(A) (2015).  In addition, during the 27 
days before an election, Arizonans may vote in person at an 
early voting location in each county.  See §§16–542(A), (E).  
And they may also vote in person on election day. 
 Each county is free to conduct election-day voting either 
by using the traditional precinct model or by setting up 
“voting centers.”  §16–411(B)(4) (Cum. Supp. 2020).  Voting 
centers are equipped to provide all voters in a county with 
the appropriate ballot for the precinct in which they are reg-
istered, and this allows voters in the county to use which-
ever vote center they prefer.  See ibid. 
 The regulations at issue in this suit govern precinct-
based election-day voting and early mail-in voting.  Voters 
who choose to vote in person on election day in a county that 
uses the precinct system must vote in their assigned pre-
cincts.  See §16–122 (2015); see also §16–135.  If a voter goes 
to the wrong polling place, poll workers are trained to direct 
the voter to the right location.  Democratic Nat. Comm. v. 
Reagan, 329 F. Supp. 3d 824, 859 (Ariz. 2018); see Tr. 1559, 
1586 (Oct. 12, 2017); Tr. Exh. 370 (Pima County Elections 
Inspectors Handbook).  If a voter finds that his or her name 
does not appear on the register at what the voter believes 


—————— 
voting periods, voter identification (ID), election observer zones, same-
day registration, durational residency, and straight-ticket voting); Brief 
for State of Ohio et al. as Amici Curiae 23–25 (describing various §2 chal-
lenges); Brief for Liberty Justice Center as Amicus Curiae 1–3, 7–11 (de-
scribing long-running §2 challenges to Wisconsin voter ID law). 
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is the right precinct, the voter ordinarily may cast a provi-
sional ballot.  Ariz. Rev. Stat. Ann. §16–584 (Cum. Supp. 
2020).  That ballot is later counted if the voter’s address is 
determined to be within the precinct.  See ibid.  But if it 
turns out that the voter cast a ballot at the wrong precinct, 
that vote is not counted.  See §16–584(E); App. 37–41 (elec-
tion procedures manual); Ariz. Rev. Stat. Ann. §16–452(C) 
(misdemeanor to violate rules in election procedures man-
ual). 
 For those who choose to vote early by mail, Arizona has 
long required that “[o]nly the elector may be in possession 
of that elector’s unvoted early ballot.”  §16–542(D).  In 2016, 
the state legislature enacted House Bill 2023 (HB 2023), 
which makes it a crime for any person other than a postal 
worker, an elections official, or a voter’s caregiver, family 
member, or household member to knowingly collect an 
early ballot—either before or after it has been completed. 
§§16–1005(H)–(I). 
 In 2016, the Democratic National Committee and certain 
affiliates brought this suit and named as defendants 
(among others) the Arizona attorney general and secretary 
of state in their official capacities.  Among other things, the 
plaintiffs claimed that both the State’s refusal to count bal-
lots cast in the wrong precinct and its ballot-collection re-
striction “adversely and disparately affect Arizona’s Amer-
ican Indian, Hispanic, and African American citizens,” in 
violation of §2 of the VRA.  Democratic Nat. Comm. v. 
Hobbs, 948 F. 3d 989, 998 (CA9 2020) (en banc).  In addi-
tion, they alleged that the ballot-collection restriction was 
“enacted with discriminatory intent” and thus violated both 
§2 of the VRA and the Fifteenth Amendment.  Ibid. 
 After a 10-day bench trial, 329 F. Supp. 3d, at 832, 833–
838, the District Court made extensive findings of fact and 
rejected all the plaintiffs’ claims, id., at 838–883.  The court 
first found that the out-of-precinct policy “has no meaning-
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fully disparate impact on the opportunities of minority vot-
ers to elect” representatives of their choice.  Id., at 872.  The 
percentage of ballots invalidated under this policy was very 
small (0.15% of all ballots cast in 2016) and decreasing, and 
while the percentages were slightly higher for members of 
minority groups, the court found that this disparity “does 
not result in minorities having unequal access to the politi-
cal process.”  Ibid.  The court also found that the plaintiffs 
had not proved that the policy “causes minorities to show 
up to vote at the wrong precinct at rates higher than their 
non-minority counterparts,” id., at 873, and the court noted 
that the plaintiffs had not even challenged “the manner in 
which Arizona counties allocate and assign polling 
places or Arizona’s requirement that voters re-register 
to vote when they move,” ibid. 
 The District Court similarly found that the ballot- 
collection restriction is unlikely to “cause a meaningful ine-
quality in the electoral opportunities of minorities.”  Id., at 
871.  Rather, the court noted, the restriction applies equally 
to all voters and “does not impose burdens beyond those tra-
ditionally associated with voting.”  Ibid.  The court observed 
that the plaintiffs had presented no records showing how 
many voters had previously relied on now-prohibited third-
party ballot collectors and that the plaintiffs also had “pro-
vided no quantitative or statistical evidence” of the percent-
age of minority and non-minority voters in this group.  Id., 
at 866.  “[T]he vast majority” of early voters, the court 
found, “do not return their ballots with the assistance of a 
[now-prohibited] third-party collector,” id., at 845, and the 
evidence largely showed that those who had used such col-
lectors in the past “ha[d] done so out of convenience or per-
sonal preference, or because of circumstances that Arizona 
law adequately accommodates in other ways,” id., at 847.7  


—————— 
7 An ill or disabled voter may have a ballot delivered by a special elec-


tion board, and curbside voting at polling places is also allowed.  329 
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In addition, the court noted, none of the individual voters 
called by the plaintiffs had even claimed that the ballot-
collection restriction “would make it significantly more dif-
ficult to vote.”  Id., at 871. 
 Finally, the court found that the ballot-collection law had 
not been enacted with discriminatory intent.  “[T]he major-
ity of H.B. 2023’s proponents,” the court found, “were sin-
cere in their belief that ballot collection increased the risk 
of early voting fraud, and that H.B. 2023 was a necessary 
prophylactic measure to bring early mail ballot security in 
line with in-person voting.”  Id., at 879.  The court added 
that “some individual legislators and proponents were mo-
tivated in part by partisan interests.”  Id., at 882.  But it 
distinguished between partisan and racial motives, while 
recognizing that “racially polarized voting can sometimes 
blur the lines.”  Ibid. 
 A divided panel of the Ninth Circuit affirmed, but an en 
banc court reversed.  The en banc court first concluded that 
both the out-of-precinct policy and the ballot-collection re-
striction imposed disparate burdens on minority voters be-
cause such voters were more likely to be adversely affected 
by those rules.  948 F. 3d, at 1014–1016, 1032–1033.  Then, 
based on an assessment of the vote-dilution factors used in 
Gingles, the en banc majority found that these disparate 
burdens were “in part caused by or linked to ‘social and his-
torical conditions’ ” that produce inequality.  948 F. 3d, at 
1032 (quoting Gingles, 478 U. S., at 47); see 948 F. 3d, at 
1037.  Among other things, the court relied on racial dis-
crimination dating back to Arizona’s territorial days, cur-
rent socioeconomic disparities, racially polarized voting, 
and racial campaign appeals.  See id., at 1016–1032, 1033–
1037. 
 The en banc majority also held that the District Court 
had committed clear error in finding that the ballot-collection 
—————— 
F. Supp. 3d, at 848. 
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law was not enacted with discriminatory intent.  The en 
banc court did not claim that a majority of legislators had 
voted for the law for a discriminatory purpose, but the court 
held that these lawmakers “were used as ‘cat’s paws’ ” by 
others.  Id., at 1041. 
 One judge in the majority declined to join the court’s hold-
ing on discriminatory intent, and four others dissented 
across the board.  A petition for a writ of certiorari was filed 
by the Arizona attorney general on his own behalf and on 
behalf of the State, which had intervened below; another 
petition was filed by the Arizona Republican Party and 
other private parties who also had intervened.  We granted 
the petitions and agreed to review both the Ninth Circuit’s 
understanding and application of VRA §2 and its holding on 
discriminatory intent.  591 U. S. ___ (2020). 


II 
 We begin with two preliminary matters.  Secretary of 
State Hobbs contends that no petitioner has Article III 
standing to appeal the decision below as to the out-of-
precinct policy, but we reject that argument.  All that is 
needed to entertain an appeal of that issue is one party with 
standing, see Little Sisters of the Poor Saints Peter and Paul 
Home v. Pennsylvania, 591 U. S. ___, ___, n. 6 (2020) (slip 
op., at 13, n. 6), and we are satisfied that Attorney General 
Brnovich fits the bill.  The State of Arizona intervened be-
low, see App. 834; there is “[n]o doubt” as an Article III mat-
ter that “the State itself c[an] press this appeal,” Virginia 
House of Delegates v. Bethune-Hill, 587 U. S. ___, ___ (2019) 
(slip op., at 4); and the attorney general is authorized to 
represent the State in any action in federal court, Ariz. Rev. 
Stat. Ann. §41–193(A)(3) (2021); see Arizonans for Official 
English v. Arizona, 520 U. S. 43, 51, n. 4 (1997). 
 Second, we think it prudent to make clear at the begin-
ning that we decline in these cases to announce a test to 
govern all VRA §2 claims involving rules, like those at issue 
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here, that specify the time, place, or manner for casting bal-
lots.  Each of the parties advocated a different test, as did 
many amici and the courts below.  In a brief filed in Decem-
ber in support of petitioners, the Department of Justice pro-
posed one such test but later disavowed the analysis in that 
brief.8  The Department informed us, however, that it did 
not disagree with its prior conclusion that the two provi-
sions of Arizona law at issue in these cases do not violate §2 
of the Voting Rights Act.9  All told, no fewer than 10 tests 
have been proposed.  But as this is our first foray into the 
area, we think it sufficient for present purposes to identify 
certain guideposts that lead us to our decision in these 
cases. 


III 
A 


 We start with the text of VRA §2.  It now provides: 
 “(a) No voting qualification or prerequisite to voting 
or standard, practice, or procedure shall be imposed or 
applied by any State or political subdivision in a man-
ner which results in a denial or abridgement of the 
right of any citizen of the United States to vote on ac-
count of race or color, or in contravention of the guar-
antees set forth in section 10303(f )(2) of this title, as 
provided in subsection (b). 
 “(b) A violation of subsection (a) is established if, 
based on the totality of circumstances, it is shown that 
the political processes leading to nomination or election 
in the State or political subdivision are not equally 
open to participation by members of a class of citizens 
protected by subsection (a) in that its members have 
less opportunity than other members of the electorate 


—————— 
8 Letter from E. Kneedler, Deputy Solicitor General, to S. Harris, Clerk 


of Court (Feb. 16, 2021). 
9 Ibid. 
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to participate in the political process and to elect rep-
resentatives of their choice.  The extent to which mem-
bers of a protected class have been elected to office in 
the State or political subdivision is one circumstance 
which may be considered: Provided, That nothing in 
this section establishes a right to have members of a 
protected class elected in numbers equal to their pro-
portion in the population.”  52 U. S. C. §10301. 


 In Gingles, our seminal §2 vote-dilution case, the Court 
quoted the text of amended §2 and then jumped right to the 
Senate Judiciary Committee Report, which focused on the 
issue of vote dilution.  478 U. S., at 36–37, 43, and n. 7.  Our 
many subsequent vote-dilution cases have largely followed 
the path that Gingles charted.  But because this is our first 
§2 time, place, or manner case, a fresh look at the statutory 
text is appropriate.  Today, our statutory interpretation 
cases almost always start with a careful consideration of 
the text, and there is no reason to do otherwise here. 


B 
 Section 2(a), as noted, omits the phrase “to deny or 
abridge the right . . . to vote on account of race or color,” 
which the Bolden plurality had interpreted to require proof 
of discriminatory intent.  In place of that language, §2(a) 
substitutes the phrase “in a manner which results in a de-
nial or abridgement of the right . . . to vote on account of 
race or color.”  (Emphasis added.)  We need not decide what 
this text would mean if it stood alone because §2(b), which 
was added to win Senate approval, explains what must be 
shown to establish a §2 violation.  Section 2(b) states that 
§2 is violated only where “the political processes leading to 
nomination or election” are not “equally open to participa-
tion” by members of the relevant protected group “in that 
its members have less opportunity than other members of 
the electorate to participate in the political process and to 
elect representatives of their choice.”  (Emphasis added.) 







 Cite as: 594 U. S. ____ (2021) 15 
 


Opinion of the Court 


 The key requirement is that the political processes lead-
ing to nomination and election (here, the process of voting) 
must be “equally open” to minority and non-minority groups 
alike, and the most relevant definition of the term “open,” 
as used in §2(b), is “without restrictions as to who may par-
ticipate,” Random House Dictionary of the English Lan-
guage 1008 (J. Stein ed. 1966), or “requiring no special sta-
tus, identification, or permit for entry or participation,” 
Webster’s Third New International Dictionary 1579 (1976). 
 What §2(b) means by voting that is not “equally open” is 
further explained by this language: “in that its members 
have less opportunity than other members of the electorate 
to participate in the political process and to elect represent-
atives of their choice.”  The phrase “in that” is “used to spec-
ify the respect in which a statement is true.”10  Thus, equal 
openness and equal opportunity are not separate require-
ments.  Instead, equal opportunity helps to explain the 
meaning of equal openness.  And the term “opportunity” 
means, among other things, “a combination of circum-
stances, time, and place suitable or favorable for a particu-
lar activity or action.”  Id., at 1583; see also Random House 
Dictionary of the English Language, at 1010 (“an appropri-
ate or favorable time or occasion,” “a situation or condition 
favorable for attainment of a goal”). 
 Putting these terms together, it appears that the core of 
§2(b) is the requirement that voting be “equally open.”  The 
statute’s reference to equal “opportunity” may stretch that 
concept to some degree to include consideration of a per-
son’s ability to use the means that are equally open.  But 
equal openness remains the touchstone. 


—————— 
10 The New Oxford American Dictionary 851 (2d ed. 2005); see 7 Oxford 


English Dictionary 763 (2d ed. 1989) (“in presence, view, or consequence 
of the fact that”); Webster’s New International Dictionary 1253 (2d ed. 
1934) (“Because; for the reason that”). 
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C 
 One other important feature of §2(b) stands out.  The pro-
vision requires consideration of “the totality of circum-
stances.”  Thus, any circumstance that has a logical bearing 
on whether voting is “equally open” and affords equal “op-
portunity” may be considered.  We will not attempt to com-
pile an exhaustive list, but several important circumstances 
should be mentioned. 


1 
 1. First, the size of the burden imposed by a challenged 
voting rule is highly relevant.  The concepts of “open[ness]” 
and “opportunity” connote the absence of obstacles and bur-
dens that block or seriously hinder voting, and therefore the 
size of the burden imposed by a voting rule is important.  
After all, every voting rule imposes a burden of some sort.  
Voting takes time and, for almost everyone, some travel, 
even if only to a nearby mailbox.  Casting a vote, whether 
by following the directions for using a voting machine or 
completing a paper ballot, requires compliance with certain 
rules.  But because voting necessarily requires some effort 
and compliance with some rules, the concept of a voting sys-
tem that is “equally open” and that furnishes an equal “op-
portunity” to cast a ballot must tolerate the “usual burdens 
of voting.”  Crawford v. Marion County Election Bd., 553 
U. S. 181, 198 (2008) (opinion of Stevens, J.).  Mere incon-
venience cannot be enough to demonstrate a violation of 
§2.11 
—————— 


11 There is a difference between openness and opportunity, on the one 
hand, and the absence of inconvenience, on the other.  For example, sup-
pose that an exhibit at a museum in a particular city is open to everyone 
free of charge every day of the week for several months.  Some residents 
of the city who have the opportunity to view the exhibit may find it in-
convenient to do so for many reasons—the problem of finding parking, 
dislike of public transportation, anticipation that the exhibit will be 
crowded, a plethora of weekend chores and obligations, etc.  Or, to take 
another example, a college course may be open to all students and all 
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 2. For similar reasons, the degree to which a voting rule 
departs from what was standard practice when §2 was 
amended in 1982 is a relevant consideration.  Because 
every voting rule imposes a burden of some sort, it is useful 
to have benchmarks with which the burdens imposed by a 
challenged rule can be compared.  The burdens associated 
with the rules in widespread use when §2 was adopted are 
therefore useful in gauging whether the burdens imposed 
by a challenged rule are sufficient to prevent voting from 
being equally “open” or furnishing an equal “opportunity” 
to vote in the sense meant by §2.  Therefore, it is relevant 
that in 1982 States typically required nearly all voters to 
cast their ballots in person on election day and allowed only 
narrow and tightly defined categories of voters to cast ab-
sentee ballots.  See, e.g., 17 N. Y. Elec. Law Ann. §8–100 
et seq. (West 1978), §8–300 et seq. (in-person voting), §8–
400 et seq. (limited-excuse absentee voting); Pa. Stat. Ann., 
Tit. 25, §3045 et seq. (Purdon 1963) (in-person voting), 
§3149.1 et seq. (limited-excuse absentee voting); see §3146.1 
(Purdon Cum. Supp. 1993) (same); Ohio Rev. Code Ann. 
§3501.02 et seq. (Lexis 1972) (in-person voting), §3509.01 
et seq. (limited-excuse absentee voting); see §3509.02 (Lexis 
Supp. 1986) (same); Fla. Stat. Ann. §101.011 et seq. (1973) 
(in-person voting), §101.62 et seq. (limited-excuse absentee 
voting); see §97.063 (1982) (same); Ill. Rev. Stat., ch.46, 
§17–1 et seq. (West 1977) (in-person voting), §19–1 et seq. 
(limited-excuse absentee voting); D. C. Code §§1–1109, 1–
1110 (1973) (in-person voting and limited-excuse absentee 
voting); see §1–1313 (1981) (same).  As of January 1980, 
only three States permitted no-excuse absentee voting.  See 
Gronke & Galanes-Rosenbaum, America Votes! 261, 267–269 
—————— 
may have the opportunity to enroll, but some students may find it incon-
venient to take the class for a variety of reasons.  For example, classes 
may occur too early in the morning or on Friday afternoon; too much 
reading may be assigned; the professor may have a reputation as a hard 
grader; etc. 
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(B. Griffith ed. 2008); see also J. Sargent et al., Congres-
sional Research Service, The Growth of Early and Nonpre-
cinct Place Balloting, in Election Laws of the Fifty States 
and the District of Columbia (rev. 1976).  We doubt that 
Congress intended to uproot facially neutral time, place, 
and manner regulations that have a long pedigree or are in 
widespread use in the United States.  We have no need to 
decide whether adherence to, or a return to, a 1982 frame-
work is necessarily lawful under §2, but the degree to which 
a challenged rule has a long pedigree or is in widespread 
use in the United States is a circumstance that must be 
taken into account. 
 3. The size of any disparities in a rule’s impact on mem-
bers of different racial or ethnic groups is also an important 
factor to consider.  Small disparities are less likely than 
large ones to indicate that a system is not equally open.  To 
the extent that minority and non-minority groups differ 
with respect to employment, wealth, and education, even 
neutral regulations, no matter how crafted, may well result 
in some predictable disparities in rates of voting and non-
compliance with voting rules.  But the mere fact there is 
some disparity in impact does not necessarily mean that a 
system is not equally open or that it does not give everyone 
an equal opportunity to vote.  The size of any disparity mat-
ters.  And in assessing the size of any disparity, a meaning-
ful comparison is essential.  What are at bottom very small 
differences should not be artificially magnified.  E.g., Frank 
v. Walker, 768 F. 3d 744, 752, n. 3 (CA7 2014). 
 4. Next, courts must consider the opportunities provided 
by a State’s entire system of voting when assessing the bur-
den imposed by a challenged provision.  This follows from 
§2(b)’s reference to the collective concept of a State’s “polit-
ical processes” and its “political process” as a whole.  Thus, 
where a State provides multiple ways to vote, any burden 
imposed on voters who choose one of the available options 
cannot be evaluated without also taking into account the 
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other available means. 
 5. Finally, the strength of the state interests served by a 
challenged voting rule is also an important factor that must 
be taken into account.  As noted, every voting rule imposes 
a burden of some sort, and therefore, in determining “based 
on the totality of circumstances” whether a rule goes too far, 
it is important to consider the reason for the rule.  Rules 
that are supported by strong state interests are less likely 
to violate §2. 
 One strong and entirely legitimate state interest is the 
prevention of fraud.  Fraud can affect the outcome of a close 
election, and fraudulent votes dilute the right of citizens to 
cast ballots that carry appropriate weight.  Fraud can also 
undermine public confidence in the fairness of elections and 
the perceived legitimacy of the announced outcome. 
 Ensuring that every vote is cast freely, without intimida-
tion or undue influence, is also a valid and important state 
interest.  This interest helped to spur the adoption of what 
soon became standard practice in this country and in other 
democratic nations the world round: the use of private vot-
ing booths.  See Burson v. Freeman, 504 U. S. 191, 202–205 
(1992) (plurality opinion). 


2 
 While the factors set out above are important, others con-
sidered by some lower courts are less helpful in a case like 
the ones at hand.  First, it is important to keep in mind that 
the Gingles or “Senate” factors grew out of and were de-
signed for use in vote-dilution cases.  Some of those factors 
are plainly inapplicable in a case involving a challenge to a 
facially neutral time, place, or manner voting rule.  Factors 
three and four concern districting and election procedures 
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like “majority vote requirements,” “anti-single shot provi-
sions,”12 and a “candidate slating process.”13  See Gingles, 
478 U. S., at 37 (internal quotation marks omitted).  Fac-
tors two, six, and seven (which concern racially polarized 
voting, racially tinged campaign appeals, and the election 
of minority-group candidates), ibid., have a bearing on 
whether a districting plan affects the opportunity of minor-
ity voters to elect their candidates of choice.  But in cases 
involving neutral time, place, and manner rules, the only 
relevance of these and the remaining factors is to show that 
minority group members suffered discrimination in the 
past (factor one) and that effects of that discrimination per-
sist (factor five).  Id., at 36–37.  We do not suggest that these 
factors should be disregarded.  After all, §2(b) requires con-
sideration of “the totality of circumstances.”  But their rel-
evance is much less direct. 
 We also do not find the disparate-impact model employed 
in Title VII and Fair Housing Act cases useful here.  The 
text of the relevant provisions of Title VII and the Fair 
Housing Act differ from that of VRA §2, and it is not obvious 
why Congress would conform rules regulating voting to 
—————— 


12 Where voters are allowed to vote for multiple candidates in a race for 
multiple seats, single-shot voting is the practice of voting for only one 
candidate.  “ ‘ “Single-shot voting enables a minority group to win some 
at-large seats if it concentrates its vote behind a limited number of can-
didates and if the vote of the majority is divided among a number of can-
didates.” ’ ”  Gingles, 478 U. S., at 38–39, n. 5 (quoting City of Rome v. 
United States, 446 U. S. 156, 184, n. 19 (1980)); see also United States 
Commission on Civil Rights, The Voting Rights Act: Ten Years After 
206–207 (1975). 


13 Slating has been described as “a process in which some influential 
non-governmental organization selects and endorses a group or ‘slate’ of 
candidates, rendering the election little more than a stamp of approval 
for the candidates selected.”  Westwego Citizens for Better Govt. v. West-
wego, 946 F. 2d 1109, 1116, n. 5 (CA5 1991).  Exclusion from such a sys-
tem can make it difficult for minority groups to elect their preferred can-
didates.  See, e.g., White v. Regester, 412 U. S. 755, 766–767, and n. 11 
(1973) (describing one example). 
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those regulating employment and housing.  For example, 
we think it inappropriate to read §2 to impose a strict “ne-
cessity requirement” that would force States to demon-
strate that their legitimate interests can be accomplished 
only by means of the voting regulations in question.  Steph-
anopoulos, Disparate Impact, Unified Law, 128 Yale L. J. 
1566, 1617–1619 (2019) (advocating such a requirement).  
Demanding such a tight fit would have the effect of invali-
dating a great many neutral voting regulations with long 
pedigrees that are reasonable means of pursuing legitimate 
interests.  It would also transfer much of the authority to 
regulate election procedures from the States to the federal 
courts.  For those reasons, the Title VII and Fair Housing 
Act models are unhelpful in §2 cases. 


D 
 The interpretation set out above follows directly from 
what §2 commands: consideration of “the totality of circum-
stances” that have a bearing on whether a State makes vot-
ing “equally open” to all and gives everyone an equal “op-
portunity” to vote.  The dissent, by contrast, would rewrite 
the text of §2 and make it turn almost entirely on just one 
circumstance—disparate impact. 
 That is a radical project, and the dissent strains mightily 
to obscure its objective.  To that end, it spends 20 pages dis-
cussing matters that have little bearing on the questions 
before us.  The dissent provides historical background that 
all Americans should remember, see post, at 3–7 (opinion of 
KAGAN, J.), but that background does not tell us how to de-
cide these cases.  The dissent quarrels with the decision in 
Shelby County v. Holder, 570 U. S. 529 (2013), see post, at 
7–9, which concerned §§4 and 5 of the VRA, not §2.  It dis-
cusses all sorts of voting rules that are not at issue here.  
See post, at 9–12.  And it dwells on points of law that nobody 
disputes: that §2 applies to a broad range of voting rules, 
practices, and procedures; that an “abridgement” of the 
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right to vote under §2 does not require outright denial of 
the right; that §2 does not demand proof of discriminatory 
purpose; and that a “facially neutral” law or practice may 
violate that provision.  See post, at 12–20. 
 Only after this extended effort at misdirection is the dis-
sent’s aim finally unveiled: to undo as much as possible the 
compromise that was reached between the House and Sen-
ate when §2 was amended in 1982.  Recall that the version 
originally passed by the House did not contain §2(b) and 
was thought to prohibit any voting practice that had “dis-
criminatory effects,” loosely defined.  See supra, at 5–6.  
That is the freewheeling disparate-impact regime the dis-
sent wants to impose on the States.  But the version enacted 
into law includes §2(b), and that subsection directs us to 
consider “the totality of circumstances,” not, as the dissent 
would have it, the totality of just one circumstance.14  There 
is nothing to the dissent’s charge that we are departing 
from the statutory text by identifying some of those consid-
erations. 
 We have listed five relevant circumstances and have ex-
plained why they all stem from the statutory text and have 
a bearing on the determination that §2 requires.  The dis-
sent does not mention a single additional consideration, and 
—————— 


14 The dissent erroneously claims that the Senate-House compromise 
was only about proportional representation and not about “the equal- 
access right” at issue in the present cases.  Post, at 19, n. 6.  The text of 
the bill initially passed by the House had no equal-access right.  See H. R. 
Rep. No. 97–227, p. 48 (1981); H. R. 3112, 97th Cong., 1st Sess., §2, p. 8 
(introduced Oct. 7, 1981).  Section 2(b) was the Senate’s creation, and 
that provision is what directed courts to look beyond mere “results” to 
whether a State’s “political processes” are “equally open,” considering 
“the totality of circumstances.”  See Mississippi Republican Executive 
Committee v. Brooks, 469 U. S. 1002, 1010 (1984) (Rehnquist, J., dissent-
ing) (“The compromise bill retained the ‘results’ language but also incor-
porated language directly from this Court’s opinion in White v. 
Regester”).  And while the proviso on proportional representation may 
not apply as directly in this suit, it is still a signal that §2 imposes some-
thing other than a pure disparate-impact regime. 
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it does its best to push aside all but one of the circumstances 
we discuss.  It entirely rejects three of them: the size of the 
burden imposed by a challenged rule, see post, at 22–23, the 
landscape of voting rules both in 1982 and in the present, 
post, at 24–25,15 and the availability of other ways to vote, 
post, at 23–24.  Unable to bring itself to completely reject 
consideration of the state interests that a challenged rule 
serves, the dissent tries to diminish the significance of this 
circumstance as much as possible.  See post, at 26–29.  Ac-
cording to the dissent, an interest served by a voting rule, 
no matter how compelling, cannot support the rule unless a 
State can prove to the satisfaction of the courts that this 
interest could not be served by any other means.  Post, at 
17–18, 26–29.  Such a requirement has no footing in the text 
of §2 or our precedent construing it.16 


—————— 
15 The dissent objects to consideration of the 1982 landscape because 


even rules that were prevalent at that time are invalid under §2 if they, 
well, violate §2.  Post, at 24.  We of course agree with that tautology.  But 
the question is what it means to provide equal opportunity, and given 
that every voting rule imposes some amount of burden, rules that were 
and are commonplace are useful comparators when considering the to-
tality of circumstances.  Unlike the dissent, Congress did not set its 
sights on every facially neutral time, place, or manner voting rule in ex-
istence.  See, e.g., S. Rep. No. 97–417, at 10, n. 22 (describing what the 
Senate Judiciary Committee viewed as “blatant direct impediments to 
voting”). 


16 For support, the dissent offers a baseless reading of one of our vote-
dilution decisions.  In Houston Lawyers’ Assn., 501 U. S. 419, we consid-
ered a §2 challenge to an electoral scheme wherein all trial judges in a 
judicial district were elected on a district-wide basis.  Id., at 422.  The 
State asserted that it had a strong interest in district-wide judicial elec-
tions on the theory that they make every individual judge at least partly 
accountable to minority voters in the jurisdiction.  Id., at 424, 426.  That 
unique interest, the State contended, should have “automatically” ex-
empted the electoral scheme from §2 scrutiny altogether.  Id., at 426.  We 
disagreed, holding that the State’s interest was instead “a legitimate fac-
tor to be considered by courts among the ‘totality of circumstances’ in 
determining whether a §2 violation has occurred.”  Ibid.  To illustrate 
why an “automati[c]” exemption from §2’s coverage was inappropriate, 
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 That requirement also would have the potential to inval-
idate just about any voting rule a State adopts.  Take the 
example of a State’s interest in preventing voting fraud.  
Even if a State could point to a history of serious voting 
fraud within its own borders, the dissent would apparently 
strike down a rule designed to prevent fraud unless the 
State could demonstrate an inability to combat voting fraud 
in any other way, such as by hiring more investigators and 
prosecutors, prioritizing voting fraud investigations, and 
heightening criminal penalties.  Nothing about equal open-
ness and equal opportunity dictates such a high bar for 
States to pursue their legitimate interests. 
 With all other circumstances swept away, all that re-
mains in the dissent’s approach is the size of any disparity 
in a rule’s impact on members of protected groups.  As we 


—————— 
the Court hypothesized a case involving an “uncouth” district shaped like 
the one in Gomillion v. Lightfoot, 364 U. S. 339, 340 (1960), for which an 
inquiry under §2 “would at least arguably be required.”  501 U. S., at 427.  
The Court then wrote the language upon which the dissent seizes:  “Plac-
ing elections for single-member offices entirely beyond the scope of cov-
erage of §2 would preclude such an inquiry, even if the State’s interest 
in maintaining the ‘uncouth’ electoral system was trivial or illusory and 
even if any resulting impairment of a minority group’s voting strength 
could be remedied without significantly impairing the State’s interest in 
electing judges on a district-wide basis.”  Id., at 427–428. 
 That reductio ad absurdum, used to demonstrate only why an auto-
matic exemption from §2 scrutiny was inappropriate, did not announce 
an “inquiry” at all—much less the least-burdensome-means requirement 
the dissent would have us smuggle in from materially different statutory 
regimes.  Post, at 18, n. 5, 26.  Perhaps that is why no one—not the par-
ties, not the United States, not the 36 other amici, not the courts below, 
and certainly not this Court in subsequent decisions—has advanced the 
dissent’s surprising reading of a single phrase in Houston Lawyers Assn.  
The dissent apparently thinks that in 1991 we silently abrogated the 
principle that the nature of a State’s interest is but one of many factors 
to consider, see Thornburg v. Gingles, 478 U. S. 30, 44–45 (1986), and 
that our subsequent cases have erred by failing simply to ask whether a 
less burdensome measure would suffice.  Who knew? 
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have noted, differences in employment, wealth, and educa-
tion may make it virtually impossible for a State to devise 
rules that do not have some disparate impact.  But under 
the dissent’s interpretation of §2, any “statistically signifi-
cant” disparity—wherever that is in the statute—may be 
enough to take down even facially neutral voting rules with 
long pedigrees that reasonably pursue important state in-
terests.  Post, at 15, n. 4, 19–20, 32–33.17 
 Section 2 of the Voting Rights Act provides vital protec-
tion against discriminatory voting rules, and no one sug-
gests that discrimination in voting has been extirpated or 
that the threat has been eliminated.  But §2 does not de-
prive the States of their authority to establish non-discrim-
inatory voting rules, and that is precisely what the dissent’s 
radical interpretation would mean in practice.  The dissent 
is correct that the Voting Rights Act exemplifies our coun-
try’s commitment to democracy, but there is nothing demo-
cratic about the dissent’s attempt to bring about a whole-
sale transfer of the authority to set voting rules from the 
States to the federal courts. 


—————— 
17 We do not think §2 is so procrustean.  Statistical significance may 


provide “evidence that something besides random error is at work,” Fed-
eral Judicial Center, Reference Manual on Scientific Evidence 252 (3d 
ed. 2011), but it does not necessarily determine causes, and as the dissent 
acknowledges, post, at 15, n. 4, it is not the be-all and end-all of dispar-
ate-impact analysis.  See Federal Judicial Center, Reference Manual, at 
252 (“[S]ignificant differences . . . are not evidence that [what is at work] 
is legally or practically important.  Statisticians distinguish between sta-
tistical and practical significance to make the point.  When practical sig-
nificance is lacking—when the size of a disparity is negligible—there is 
no reason to worry about statistical significance”); ibid., n. 102 (citing 
authorities).  Moreover, whatever might be “standard” in other contexts, 
post, at 15, n. 4, we have explained that VRA §2’s focus on equal 
“open[ness]” and equal “opportunity” does not impose a standard dispar-
ate-impact regime. 
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IV 
A 


 In light of the principles set out above, neither Arizona’s 
out-of-precinct rule nor its ballot-collection law violates §2 
of the VRA.  Arizona’s out-of-precinct rule enforces the re-
quirement that voters who choose to vote in person on elec-
tion day must do so in their assigned precincts.  Having to 
identify one’s own polling place and then travel there to 
vote does not exceed the “usual burdens of voting.”  Craw-
ford, 553 U. S., at 198 (opinion of Stevens, J.) (noting the 
same about making a trip to the department of motor vehi-
cles).  On the contrary, these tasks are quintessential ex-
amples of the usual burdens of voting. 
 Not only are these unremarkable burdens, but the Dis-
trict Court’s uncontested findings show that the State made 
extensive efforts to reduce their impact on the number of 
valid votes ultimately cast.  The State makes accurate pre-
cinct information available to all voters.  When precincts or 
polling places are altered between elections, each registered 
voter is sent a notice showing the voter’s new polling place.  
329 F. Supp. 3d, at 859.  Arizona law also mandates that 
election officials send a sample ballot to each household 
that includes a registered voter who has not opted to be 
placed on the permanent early voter list, Ariz. Rev. Stat. 
Ann. §16–510(C) (2015), and this mailing also identifies the 
voter’s proper polling location, 329 F. Supp. 3d, at 859.  In 
addition, the Arizona secretary of state’s office sends voters 
pamphlets that include information (in both English and 
Spanish) about how to identify their assigned precinct.  
Ibid. 
 Polling place information is also made available by other 
means.  The secretary of state’s office operates websites 
that provide voter-specific polling place information and al-
low voters to make inquiries to the secretary’s staff.  Ibid.  
Arizona’s two most populous counties, Maricopa and Pima, 
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provide online polling place locators with information avail-
able in English and Spanish.  Ibid.  Other groups offer sim-
ilar online tools.  Ibid.  Voters may also identify their as-
signed polling place by calling the office of their respective 
county recorder.  Ibid.  And on election day, poll workers in 
at least some counties are trained to redirect voters who ar-
rive at the wrong precinct.  Ibid; see Tr. 1559, 1586; Tr. Exh. 
370 (Pima County Elections Inspectors Handbook). 
 The burdens of identifying and traveling to one’s assigned 
precinct are also modest when considering Arizona’s “polit-
ical processes” as a whole.  The Court of Appeals noted that 
Arizona leads other States in the rate of votes rejected on 
the ground that they were cast in the wrong precinct, and 
the court attributed this to frequent changes in polling lo-
cations, confusing placement of polling places, and high lev-
els of residential mobility.  948 F. 3d, at 1000–1004.  But 
even if it is marginally harder for Arizona voters to find 
their assigned polling places, the State offers other easy 
ways to vote.  Any voter can request an early ballot without 
excuse.  Any voter can ask to be placed on the permanent 
early voter list so that an early ballot will be mailed auto-
matically.  Voters may drop off their early ballots at any 
polling place, even one to which they are not assigned.  And 
for nearly a month before election day, any voter can vote 
in person at an early voting location in his or her county.  
The availability of those options likely explains why out-of-
precinct votes on election day make up such a small and 
apparently diminishing portion of overall ballots cast—
0.47% of all ballots in the 2012 general election and just 
0.15% in 2016.  329 F. Supp. 3d, at 872. 
 Next, the racial disparity in burdens allegedly caused by 
the out-of-precinct policy is small in absolute terms.  The 
District Court accepted the plaintiffs’ evidence that, of the 
Arizona counties that reported out-of-precinct ballots in the 
2016 general election, a little over 1% of Hispanic voters, 
1% of African-American voters, and 1% of Native American 
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voters who voted on election day cast an out-of-precinct bal-
lot.  Ibid.  For non-minority voters, the rate was around 
0.5%.  Ibid. (citing Tr. Exh. 97, at 3, 20–21).  A policy that 
appears to work for 98% or more of voters to whom it ap-
plies—minority and non-minority alike—is unlikely to ren-
der a system unequally open. 
 The Court of Appeals attempted to paint a different pic-
ture, but its use of statistics was highly misleading for rea-
sons that were well explained by Judge Easterbrook in a §2 
case involving voter IDs.  As he put it, a distorted picture 
can be created by dividing one percentage by another.  
Frank, 768 F. 3d, at 752, n. 3.  He gave this example: “If 
99.9% of whites had photo IDs, and 99.7% of blacks did,” it 
could be said that “ ‘blacks are three times as likely as 
whites to lack qualifying ID’ (0.3 ÷ 0.1 = 3), but such a state-
ment would mask the fact that the populations were effec-
tively identical.”  Ibid. 
 That is exactly what the en banc Ninth Circuit did here.  
The District Court found that among the counties that re-
ported out-of-precinct ballots in the 2016 general election, 
roughly 99% of Hispanic voters, 99% of African-American 
voters, and 99% of Native American voters who voted on 
election day cast their ballots in the right precinct, while 
roughly 99.5% of non-minority voters did so.  329 F. Supp. 
3d, at 872.  Based on these statistics, the en banc Ninth 
Circuit concluded that “minority voters in Arizona cast [out-
of-precinct] ballots at twice the rate of white voters.”  948 
F. 3d, at 1014; see id., at 1004–1005.  This is precisely the 
sort of statistical manipulation that Judge Easterbrook 
rightly criticized, namely, 1.0 ÷ 0.5 = 2.  Properly under-
stood, the statistics show only a small disparity that pro-
vides little support for concluding that Arizona’s political 
processes are not equally open. 
 The Court of Appeals’ decision also failed to give appro-
priate weight to the state interests that the out-of-precinct 
rule serves.  Not counting out-of-precinct votes induces 
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compliance with the requirement that Arizonans who 
choose to vote in-person on election day do so at their as-
signed polling places.  And as the District Court recognized, 
precinct-based voting furthers important state interests.  It 
helps to distribute voters more evenly among polling places 
and thus reduces wait times.  It can put polling places closer 
to voter residences than would a more centralized voting-
center model.  In addition, precinct-based voting helps to 
ensure that each voter receives a ballot that lists only the 
candidates and public questions on which he or she can 
vote, and this orderly administration tends to decrease 
voter confusion and increase voter confidence in elections.  
See 329 F. Supp. 3d, at 878.  It is also significant that 
precinct-based voting has a long pedigree in the United 
States.  See 948 F. 3d, at 1062–1063 (Bybee, J., dissenting) 
(citing J. Harris, Election Administration in the United 
States 206–207 (1934)).  And the policy of not counting 
out-of-precinct ballots is widespread.  See 948 F. 3d, at 
1072–1088 (collecting and categorizing state laws). 
 The Court of Appeals discounted the State’s interests 
because, in its view, there was no evidence that a less re-
strictive alternative would threaten the integrity of precinct-
based voting.  The court thought the State had no good rea-
son for not counting an out-of-precinct voter’s choices with 
respect to the candidates and issues also on the ballot in the 
voter’s proper precinct.  See id., at 1030–1031.  We disagree 
with this reasoning. 
 Section 2 does not require a State to show that its chosen 
policy is absolutely necessary or that a less restrictive 
means would not adequately serve the State’s objectives.  
And the Court of Appeals’ preferred alternative would have 
obvious disadvantages.  Partially counting out-of-precinct 
ballots would complicate the process of tabulation and could 
lead to disputes and delay.  In addition, as one of the en 
banc dissenters noted, it would tend to encourage voters 
who are primarily interested in only national or state-wide 
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elections to vote in whichever place is most convenient even 
if they know that it is not their assigned polling place.  See 
id., at 1065–1066 (opinion of Bybee, J.). 
 In light of the modest burdens allegedly imposed by Ari-
zona’s out-of-precinct policy, the small size of its disparate 
impact, and the State’s justifications, we conclude the rule 
does not violate §2 of the VRA.18 


B 
 HB 2023 likewise passes muster under the results test of 
§2.  Arizonans who receive early ballots can submit them by 
going to a mailbox, a post office, an early ballot drop box, or 
an authorized election official’s office within the 27-day 
early voting period.  They can also drop off their ballots at 
any polling place or voting center on election day, and in 
order to do so, they can skip the line of voters waiting to 
vote in person.  329 F. Supp. 3d, at 839 (citing ECF Doc. 
361, ¶57).  Making any of these trips—much like traveling 
to an assigned polling place—falls squarely within the 
heartland of the “usual burdens of voting.”  Crawford, 553 
U. S., at 198 (opinion of Stevens, J.).  And voters can also 
ask a statutorily authorized proxy—a family member, a 
household member, or a caregiver—to mail a ballot or drop 
—————— 


18 In arguing that Arizona’s out-of-precinct policy violates §2, the dis-
sent focuses on the State’s decisions about the siting of polling places and 
the frequency with which voting precincts are changed.  See post, at 33 
(“Much of the story has to do with the siting and shifting of polling 
places”).  But the plaintiffs did not challenge those practices.  See 329 
F. Supp. 3d, at 873 (“Plaintiffs . . . do not challenge the manner in which 
Arizona counties allocate and assign polling places or Arizona’s require-
ment that voters re-register to vote when they move”).  The dissent is 
thus left with the unenviable task of explaining how something like a 
0.5% disparity in discarded ballots between minority and non-minority 
groups suffices to render Arizona’s political processes not equally open to 
participation.  See supra, at 27–28.  A voting rule with that effect would 
not be—to use the dissent’s florid example—one that a “minority vote 
suppressor in Arizona” would want in his or her “bag of tricks.”  Post, at 
33. 
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it off at any time within 27 days of an election. 
 Arizona also makes special provision for certain groups of 
voters who are unable to use the early voting system.  Every 
county must establish a special election board to serve vot-
ers who are “confined as the result of a continuing illness or 
physical disability,” are unable to go to the polls on election 
day, and do not wish to cast an early vote by mail.  Ariz. 
Rev. Stat. Ann. §16–549(C) (Cum. Supp. 2020).  At the re-
quest of a voter in this group, the board will deliver a ballot 
in person and return it on the voter’s behalf.  §§16–549(C), 
(E).  Arizona law also requires employers to give employees 
time off to vote when they are otherwise scheduled to work 
certain shifts on election day.  §16–402 (2015). 
 The plaintiffs were unable to provide statistical evidence 
showing that HB 2023 had a disparate impact on minority 
voters.  Instead, they called witnesses who testified that 
third-party ballot collection tends to be used most heavily 
in disadvantaged communities and that minorities in Ari-
zona—especially Native Americans—are disproportion-
ately disadvantaged.  329 F. Supp. 3d, at 868, 870.  But 
from that evidence the District Court could conclude only 
that prior to HB 2023’s enactment, “minorities generically 
were more likely than non-minorities to return their early 
ballots with the assistance of third parties.”  Id., at 870.  
How much more, the court could not say from the record.  
Ibid.  Neither can we.  And without more concrete evidence, 
we cannot conclude that HB 2023 results in less oppor-
tunity to participate in the political process.19 
—————— 


19 Not one to let the absence of a key finding get in the way, the dissent 
concludes from its own review of the evidence that HB 2023 “prevents 
many Native Americans from making effective use of one of the principal 
means of voting in Arizona,” and that “[w]hat is an inconsequential bur-
den for others is for these citizens a severe hardship.”  Post, at 38.  What 
is missing from those statements is any evidence about the actual size of 
the disparity.  (For that matter, by the time the dissent gets around to 
assessing HB 2023, it appears to have lost its zeal for statistical signifi-
cance, which is nowhere to be seen.  See post, at 35–40, and n. 13.)  The 
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 Even if the plaintiffs had shown a disparate burden 
caused by HB 2023, the State’s justifications would suffice 
to avoid §2 liability.  “A State indisputably has a compelling 
interest in preserving the integrity of its election process.”  
Purcell v. Gonzalez, 549 U. S. 1, 4 (2006) (per curiam) (in-
ternal quotation marks omitted).  Limiting the classes of 
persons who may handle early ballots to those less likely to 
have ulterior motives deters potential fraud and improves 
voter confidence.  That was the view of the bipartisan Com-
mission on Federal Election Reform chaired by former Pres-
ident Jimmy Carter and former Secretary of State James 
Baker.  The Carter-Baker Commission noted that “[a]bsen-
tee balloting is vulnerable to abuse in several ways: . . . Cit-
izens who vote at home, at nursing homes, at the workplace, 
or in church are more susceptible to pressure, overt and 
subtle, or to intimidation.”  Report of the Comm’n on Fed. 
Election Reform, Building Confidence in U. S. Elections 46 
(Sept. 2005). 
 The Commission warned that “[v]ote buying schemes are 


—————— 
reader will search in vain to discover where the District Court “found” to 
what extent HB 2023 would make it “ ‘significantly more difficult’ ” for 
Native Americans to vote.  Post, at 39, n. 15 (citing 329 F. Supp. 3d, at 
868, 870).  Rather, “[b]ased on” the very same evidence the dissent cites, 
the District Court could find only that minorities were “generically” more 
likely than non-minorities to make use of third-party ballot-collection.  
Id., at 870.  The District Court’s explanation as to why speaks for itself: 
 “Although there are significant socioeconomic disparities between mi-
norities and non-minorities in Arizona, these disparities are an imprecise 
proxy for disparities in ballot collection use.  Plaintiffs do not argue that 
all or even most socioeconomically disadvantaged voters use ballot col-
lection services, nor does the evidence support such a finding.  Rather, 
the anecdotal estimates from individual ballot collectors indicate that a 
relatively small number of voters have used ballot collection services in 
past elections.”  Ibid.; see also id., at 881 (“[B]allot collection was used as 
a [get-out-the-vote] strategy in mostly low-efficacy minority communi-
ties, though the Court cannot say how often voters used ballot collection, 
nor can it measure the degree or significance of any disparities in its us-
age” (emphasis added)). 
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far more difficult to detect when citizens vote by mail,” and 
it recommended that “States therefore should reduce the 
risks of fraud and abuse in absentee voting by prohibiting 
‘third-party’ organizations, candidates, and political party 
activists from handling absentee ballots.”  Ibid.  The Com-
mission ultimately recommended that States limit the clas-
ses of persons who may handle absentee ballots to “the 
voter, an acknowledged family member, the U. S. Postal 
Service or other legitimate shipper, or election officials.”  
Id., at 47.  HB 2023 is even more permissive in that it also 
authorizes ballot-handling by a voter’s household member 
and caregiver.  See Ariz. Rev. Stat. Ann. §16–1005(I)(2).  
Restrictions on ballot collection are also common in other 
States.  See 948 F. 3d, at 1068–1069, 1088–1143 (Bybee, J., 
dissenting) (collecting state provisions). 
 The Court of Appeals thought that the State’s justifica-
tions for HB 2023 were tenuous in large part because there 
was no evidence that fraud in connection with early ballots 
had occurred in Arizona.  See id., at 1045–1046.  But pre-
vention of fraud is not the only legitimate interest served 
by restrictions on ballot collection.  As the Carter-Baker 
Commission recognized, third-party ballot collection can 
lead to pressure and intimidation.  And it should go without 
saying that a State may take action to prevent election 
fraud without waiting for it to occur and be detected within 
its own borders.  Section 2’s command that the political pro-
cesses remain equally open surely does not demand that “a 
State’s political system sustain some level of damage before 
the legislature [can] take corrective action.”  Munro v. So-
cialist Workers Party, 479 U. S. 189, 195 (1986).  Fraud is a 
real risk that accompanies mail-in voting even if Arizona 
had the good fortune to avoid it.  Election fraud has had 
serious consequences in other States.  For example, the 
North Carolina Board of Elections invalidated the results 
of a 2018 race for a seat in the House of Representatives for 
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evidence of fraudulent mail-in ballots.20  The Arizona Leg-
islature was not obligated to wait for something similar to 
happen closer to home.21 
 As with the out-of-precinct policy, the modest evidence of 
racially disparate burdens caused by HB 2023, in light of 
the State’s justifications, leads us to the conclusion that the 
law does not violate §2 of the VRA. 


V 
 We also granted certiorari to review whether the Court of 
Appeals erred in concluding that HB 2023 was enacted with 
a discriminatory purpose.  The District Court found that it 


—————— 
20 See Blinder, Election Fraud in North Carolina Leads to New Charges 


for Republican Operative, N. Y. Times, July 30, 2019, https://www.ny-
times.com/2019/07/30/us/mccrae-dowless-indictment.html; Graham, 
North Carolina Had No Choice, The Atlantic, Feb. 22, 2019, 
https://www.theatlantic.com/politics/archive/2019/02/north-carolina-9th- 
fraud-board-orders-new-election/583369/. 


21 The dissent’s primary argument regarding HB 2023 concerns its ef-
fect on Native Americans who live on remote reservations.  The dissent 
notes that many of these voters do not receive mail delivery at home, that 
the nearest post office may be some distance from their homes, and that 
they may not have automobiles.  Post, at 36.  We do not dismiss these 
problems, but for a number of reasons, they do not provide a basis for 
invalidating HB 2023.  The burdens that fall on remote communities are 
mitigated by the long period of time prior to an election during which a 
vote may be cast either in person or by mail and by the legality of having 
a ballot picked up and mailed by family or household members.  And in 
this suit, no individual voter testified that HB 2023 would make it sig-
nificantly more difficult for him or her to vote.  329 F. Supp. 3d, at 871.  
Moreover, the Postal Service is required by law to “provide a maximum 
degree of effective and regular postal services to rural areas, communi-
ties, and small towns where post offices are not self-sustaining.”  39 
U. S. C. §101(b); see also §403(b)(3).  Small post offices may not be closed 
“solely for operating at a deficit,” §101(b), and any decision to close or 
consolidate a post office may be appealed to the Postal Regulatory Com-
mission, see §404(d)(5).  An alleged failure by the Postal Service to com-
ply with its statutory obligations in a particular location does not in itself 
provide a ground for overturning a voting rule that applies throughout 
an entire State. 
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was not, 329 F. Supp. 3d, at 882, and appellate review of 
that conclusion is for clear error, Pullman-Standard v. 
Swint, 456 U. S. 273, 287–288 (1982).  If the district court’s 
view of the evidence is plausible in light of the entire record, 
an appellate court may not reverse even if it is convinced 
that it would have weighed the evidence differently in the 
first instance.  Anderson v. Bessemer City, 470 U. S. 564, 
573–574 (1985).  “Where there are two permissible views of 
the evidence, the factfinder’s choice between them cannot 
be clearly erroneous.”  Id., at 574. 
 The District Court’s finding on the question of discrimi-
natory intent had ample support in the record.  Applying 
the familiar approach outlined in Arlington Heights v. Met-
ropolitan Housing Development Corp., 429 U. S. 252, 266–
268 (1977), the District Court considered the historical 
background and the sequence of events leading to HB 
2023’s enactment; it looked for any departures from the nor-
mal legislative process; it considered relevant legislative 
history; and it weighed the law’s impact on different racial 
groups.  See 329 F. Supp. 3d, at 879. 
 The court noted, among other things, that HB 2023’s en-
actment followed increased use of ballot collection as a 
Democratic get-out-the-vote strategy and came “on the 
heels of several prior efforts to restrict ballot collection, 
some of which were spearheaded by former Arizona State 
Senator Don Shooter.”  Id., at 879.  Shooter’s own election 
in 2010 had been close and racially polarized.  Aiming in 
part to frustrate the Democratic Party’s get-out-the-vote 
strategy, Shooter made what the court termed “unfounded 
and often far-fetched allegations of ballot collection fraud.”  
Id., at 880.  But what came after the airing of Shooter’s 
claims and a “racially-tinged” video created by a private 
party was a serious legislative debate on the wisdom of 
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early mail-in voting.  Ibid.22 
 That debate, the District Court concluded, was sincere 
and led to the passage of HB 2023 in 2016.  Proponents of 
the bill repeatedly argued that mail-in ballots are more sus-
ceptible to fraud than in-person voting.  Ibid.  The bill found 
support from a few minority officials and organizations, one 
of which expressed concern that ballot collectors were tak-
ing advantage of elderly Latino voters.  Ibid.  And while 
some opponents of the bill accused Republican legislators of 
harboring racially discriminatory motives, that view was 
not uniform.  See ibid.  One Democratic state senator pith-
ily described the “ ‘problem’ ” HB 2023 aimed to “ ‘solv[e]’ ” 
as the fact that “ ‘one party is better at collecting ballots 
than the other one.’ ”  Id., at 882 (quoting Tr. Exh. 25, at 
35). 
 We are more than satisfied that the District Court’s in-
terpretation of the evidence is permissible.  The spark for 
the debate over mail-in voting may well have been provided 
by one Senator’s enflamed partisanship, but partisan mo-
tives are not the same as racial motives.  See Cooper v. Har-
ris, 581 U. S. ___, ___–___ (2017) (slip op., at 19–20).  The 
District Court noted that the voting preferences of members 
of a racial group may make the former look like the latter, 
but it carefully distinguished between the two.  See 329 
F. Supp. 3d, at 879, 882.  And while the District Court rec-
ognized that the “racially-tinged” video helped spur the de-
bate about ballot collection, it found no evidence that the 
legislature as a whole was imbued with racial motives.  Id., 
at 879–880. 


—————— 
22 The District Court also noted prior attempts on the part of the Ari-


zona Legislature to regulate or limit third-party ballot collection in 2011 
and 2013.  It reasonably concluded that any procedural irregularities in 
those attempts had less probative value for inferring the purpose behind 
HB 2023 because the bills were passed “during different legislative ses-
sions by a substantially different composition of legislators.”  329 
F. Supp. 3d, at 881. 
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 The Court of Appeals did not dispute the District Court’s 
assessment of the sincerity of HB 2023’s proponents.  It 
even agreed that some members of the legislature had a 
“sincere, though mistaken, non-race-based belief that there 
had been fraud in third-party ballot collection, and that the 
problem needed to be addressed.”  948 F. 3d, at 1040.  The 
Court of Appeals nevertheless concluded that the District 
Court committed clear error by failing to apply a “ ‘cat’s 
paw’ ” theory sometimes used in employment discrimina-
tion cases.  Id., at 1040–1041.  A “cat’s paw” is a “dupe” who 
is “used by another to accomplish his purposes.”  Webster’s 
New International Dictionary 425 (2d ed. 1934).  A plaintiff 
in a “cat’s paw” case typically seeks to hold the plaintiff ’s 
employer liable for “the animus of a supervisor who was not 
charged with making the ultimate [adverse] employment 
decision.”  Staub v. Proctor Hospital, 562 U. S. 411, 415 
(2011). 
 The “cat’s paw” theory has no application to legislative 
bodies.  The theory rests on the agency relationship that 
exists between an employer and a supervisor, but the legis-
lators who vote to adopt a bill are not the agents of the bill’s 
sponsor or proponents.  Under our form of government, leg-
islators have a duty to exercise their judgment and to rep-
resent their constituents.  It is insulting to suggest that 
they are mere dupes or tools. 


*  *  * 
 Arizona’s out-of-precinct policy and HB 2023 do not vio-
late §2 of the VRA, and HB 2023 was not enacted with a 
racially discriminatory purpose.  The judgment of the Court 
of Appeals is reversed, and the cases are remanded for fur-
ther proceedings consistent with this opinion. 
 


It is so ordered. 
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 JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, 
concurring. 
 I join the Court’s opinion in full, but flag one thing it does 
not decide.  Our cases have assumed—without deciding—
that the Voting Rights Act of 1965 furnishes an implied 
cause of action under §2.  See Mobile v. Bolden, 446 U. S. 
55, 60, and n. 8 (1980) (plurality opinion).  Lower courts 
have treated this as an open question.  E.g., Washington v. 
Finlay, 664 F. 2d 913, 926 (CA4 1981).  Because no party 
argues that the plaintiffs lack a cause of action here, and 
because the existence (or not) of a cause of action does not 
go to a court’s subject-matter jurisdiction, see Reyes Mata 
v. Lynch, 576 U. S. 143, 150 (2015), this Court need not and 
does not address that issue today. 
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 JUSTICE KAGAN, with whom JUSTICE BREYER and 
JUSTICE SOTOMAYOR join, dissenting. 
 If a single statute represents the best of America, it is the 
Voting Rights Act.  It marries two great ideals: democracy 
and racial equality.  And it dedicates our country to carry-
ing them out.  Section 2, the provision at issue here, guar-
antees that members of every racial group will have equal 
voting opportunities.  Citizens of every race will have the 
same shot to participate in the political process and to elect 
representatives of their choice.  They will all own our de-
mocracy together—no one more and no one less than any 
other. 
 If a single statute reminds us of the worst of America, it 
is the Voting Rights Act.  Because it was—and remains—so 
necessary.  Because a century after the Civil War was 
fought, at the time of the Act’s passage, the promise of po-
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litical equality remained a distant dream for African Amer-
ican citizens.  Because States and localities continually 
“contriv[ed] new rules,” mostly neutral on their face but dis-
criminatory in operation, to keep minority voters from the 
polls.  South Carolina v. Katzenbach, 383 U. S. 301, 335 
(1966).  Because “Congress had reason to suppose” that 
States would “try similar maneuvers in the future”—
“pour[ing] old poison into new bottles” to suppress minority 
votes.  Ibid.; Reno v. Bossier Parish School Bd., 528 U. S. 
320, 366 (2000) (Souter, J., concurring in part and dissent-
ing in part).  Because Congress has been proved right. 
 The Voting Rights Act is ambitious, in both goal and 
scope.  When President Lyndon Johnson sent the bill to 
Congress, ten days after John Lewis led marchers across 
the Edmund Pettus Bridge, he explained that it was “care-
fully drafted to meet its objective—the end of discrimina-
tion in voting in America.”  H. R. Doc. No. 120, 89th Cong., 
1st Sess., 1–2 (1965).  He was right about how the Act’s 
drafting reflected its aim.  “The end of discrimination in vot-
ing” is a far-reaching goal.  And the Voting Rights Act’s text 
is just as far-reaching.  A later amendment, adding the pro-
vision at issue here, became necessary when this Court con-
strued the statute too narrowly.  And in the last decade, this 
Court assailed the Act again, undoing its vital Section 5.  
See Shelby County v. Holder, 570 U. S. 529 (2013).  But Sec-
tion 2 of the Act remains, as written, as expansive as ever—
demanding that every citizen of this country possess a right 
at once grand and obvious: the right to an equal opportunity 
to vote. 
 Today, the Court undermines Section 2 and the right it 
provides.  The majority fears that the statute Congress 
wrote is too “radical”—that it will invalidate too many state 
voting laws.  See ante, at 21, 25.  So the majority writes its 
own set of rules, limiting Section 2 from multiple directions.  
See ante, at 16–19.  Wherever it can, the majority gives a 
cramped reading to broad language.  And then it uses that 
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reading to uphold two election laws from Arizona that dis-
criminate against minority voters.  I could say—and will in 
the following pages—that this is not how the Court is sup-
posed to interpret and apply statutes.  But that ordinary 
critique woefully undersells the problem.  What is tragic 
here is that the Court has (yet again) rewritten—in order 
to weaken—a statute that stands as a monument to Amer-
ica’s greatness, and protects against its basest impulses.  
What is tragic is that the Court has damaged a statute de-
signed to bring about “the end of discrimination in voting.”  
I respectfully dissent. 


I 
 The Voting Rights Act of 1965 is an extraordinary law.  
Rarely has a statute required so much sacrifice to ensure 
its passage.  Never has a statute done more to advance the 
Nation’s highest ideals.  And few laws are more vital in the 
current moment.  Yet in the last decade, this Court has 
treated no statute worse.  To take the measure of today’s 
harm, a look to the Act’s past must come first.  The idea is 
not to recount, as the majority hurriedly does, some bygone 
era of voting discrimination.  See ante, at 2–3.  It is instead 
to describe the electoral practices that the Act targets—and 
to show the high stakes of the present controversy. 


A 
 Democratic ideals in America got off to a glorious start; 
democratic practice not so much.  The Declaration of Inde-
pendence made an awe-inspiring promise: to institute a 
government “deriving [its] just powers from the consent of 
the governed.”  But for most of the Nation’s first century, 
that pledge ran to white men only.  The earliest state elec-
tion laws excluded from the franchise African Americans, 
Native Americans, women, and those without property.  See 
A. Keyssar, The Right To Vote: The Contested History of 
Democracy in the United States 8–21, 54–60 (2000).  In 
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1855, on the precipice of the Civil War, only five States per-
mitted African Americans to vote.  Id., at 55.  And at the 
federal level, our Court’s most deplorable holding made 
sure that no black people could enter the voting booth.  See 
Dred Scott v. Sandford, 19 How. 393 (1857). 
 But the “American ideal of political equality . . . could not 
forever tolerate the limitation of the right to vote” to whites 
only.  Mobile v. Bolden, 446 U. S. 55, 103–104 (1980) (Mar-
shall, J., dissenting).  And a civil war, dedicated to ensuring 
“government of the people, by the people, for the people,” 
brought constitutional change.  In 1870, after a hard-fought 
battle over ratification, the Fifteenth Amendment carried 
the Nation closer to its founding aspirations.  “The right of 
citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of 
race, color, or previous condition of servitude.”  Those words 
promised to enfranchise millions of black citizens who only 
a decade earlier had been slaves.  Frederick Douglass held 
that the Amendment “means that we are placed upon an 
equal footing with all other men”—that with the vote, “lib-
erty is to be the right of all.”  4 The Frederick Douglass Pa-
pers 270–271 (J. Blassingame & J. McKivigan eds. 1991).  
President Grant had seen much blood spilled in the Civil 
War; now he spoke of the fruits of that sacrifice.  In a self-
described “unusual” message to Congress, he heralded the 
Fifteenth Amendment as “a measure of grander importance 
than any other one act of the kind from the foundation of 
our free Government”—as “the most important event that 
has occurred since the nation came into life.”  Ulysses S. 
Grant, Message to the Senate and House of Representatives 
(Mar. 30, 1870), in 7 Compilation of the Messages and Pa-
pers of the Presidents 1789–1897, pp. 55–56 (J. Richardson 
ed. 1898). 
 Momentous as the Fifteenth Amendment was, celebra-
tion of its achievements soon proved premature.  The 
Amendment’s guarantees “quickly became dead letters in 
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much of the country.”  Foner, The Strange Career of the Re-
construction Amendments, 108 Yale L. J. 2003, 2007 
(1999).  African Americans daring to go to the polls often 
“met with coordinated intimidation and violence.”  North-
west Austin Municipal Util. Dist. No. One v. Holder, 557 
U. S. 193, 218–219 (2009) (THOMAS, J., concurring in judg-
ment in part and dissenting in part).  And almost immedi-
ately, legislators discovered that bloodless actions could 
also suffice to limit the electorate to white citizens.  Many 
States, especially in the South, suppressed the black vote 
through a dizzying array of methods: literacy tests, poll 
taxes, registration requirements, and property qualifica-
tions.  See Katzenbach, 383 U. S., at 310–312.  Most of those 
laws, though facially neutral, gave enough discretion to 
election officials to prevent significant effects on poor or un-
educated whites.  The idea, as one Virginia representative 
put it, was “to disfranchise every negro that [he] could dis-
franchise,” and “as few white people as possible.”  Keyssar 
113.  Decade after decade after decade, election rules 
blocked African Americans—and in some States, Hispanics 
and Native Americans too—from making use of the ballot.  
See Oregon v. Mitchell, 400 U. S. 112, 132 (1970) (opinion 
of Black, J.) (discussing treatment of non-black groups).  By 
1965, only 27% of black Georgians, 19% of black Alabami-
ans, and 7%—yes, 7%—of black Mississippians were regis-
tered to vote.  See C. Bullock, R. Gaddie, & J. Wert, The 
Rise and Fall of the Voting Rights Act 23 (2016). 
 The civil rights movement, and the events of a single 
Bloody Sunday, created pressure for change.  Selma was the 
heart of an Alabama county whose 15,000 black citizens in-
cluded, in 1961, only 156 on the voting rolls.  See D. Garrow, 
Protest at Selma 31 (1978).  In the first days of 1965, the 
city became the epicenter of demonstrations meant to force 
Southern election officials to register African American vot-
ers.  As weeks went by without results, organizers an-
nounced a march from Selma to Birmingham.  On March 7, 
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some 600 protesters, led by future Congressman John 
Lewis, sought to cross the Edmund Pettus Bridge.  State 
troopers in riot gear responded brutally: “Turning their 
nightsticks horizontally, they rushed into the crowd, knock-
ing people over like bowling pins.”  G. May, Bending Toward 
Justice 87 (2013).  Then came men on horseback, “swinging 
their clubs and ropes like cowboys driving cattle to market.”  
Ibid.  The protestors were beaten, knocked unconscious, 
and bloodied.  Lewis’s skull was fractured.  “I thought I was 
going to die on this bridge,” he later recalled.  Rojas, Selma 
Helped Define John Lewis’s Life, N. Y. Times, July 28, 
2020. 
 A galvanized country responded.  Ten days after the 
Selma march, President Johnson wrote to Congress propos-
ing legislation to “help rid the Nation of racial discrimina-
tion in every aspect of the electoral process and thereby in-
sure the right of all to vote.”  H. R. Doc. No. 120, at 1.  (To 
his attorney general, Johnson was still more emphatic: “I 
want you to write the goddamnedest toughest voting rights 
act that you can devise.”  H. Raines, My Soul Is Rested 337 
(1983).)  And in August 1965, after the bill’s supporters 
overcame a Senate filibuster, Johnson signed the Voting 
Rights Act into law.  Echoing Grant’s description of the Fif-
teenth Amendment, Johnson called the statute “one of the 
most monumental laws in the entire history of American 
freedom.”  Public Papers of the Presidents, Lyndon B. John-
son, Vol. 2, Aug. 6, 1965, p. 841 (1966) (Johnson Papers). 
 “After a century’s failure to fulfill the promise” of the Fif-
teenth Amendment, “passage of the VRA finally led to sig-
nal improvement.”  Shelby County, 570 U. S., at 562 (Gins-
burg, J., dissenting).  In the five years after the statute’s 
passage, almost as many African Americans registered to 
vote in six Southern States as in the entire century before 
1965.  See Davidson, The Voting Rights Act: A Brief His-
tory, in Controversies in Minority Voting 21 (B. Grofman & 
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C. Davidson eds. 1992).  The crudest attempts to block vot-
ing access, like literacy tests and poll taxes, disappeared.  
Legislatures often replaced those vote denial schemes with 
new measures—mostly to do with districting—designed to 
dilute the impact of minority votes.  But the Voting Rights 
Act, operating for decades at full strength, stopped many of 
those measures too.  See, e.g., Chisom v. Roemer, 501 U. S. 
380 (1991); Allen v. State Bd. of Elections, 393 U. S. 544 
(1969).  As a famed dissent assessed the situation about a 
half-century after the statute’s enactment: The Voting 
Rights Act had become “one of the most consequential, effi-
cacious, and amply justified exercises of federal legislative 
power in our Nation’s history.”  Shelby County, 570 U. S., 
at 562 (Ginsburg, J., dissenting).1 


B 
 Yet efforts to suppress the minority vote continue.  No 
one would know this from reading the majority opinion.  It 
hails the “good news” that legislative efforts had mostly 
shifted by the 1980s from vote denial to vote dilution.  Ante, 
at 7.  And then it moves on to other matters, as though the 
Voting Rights Act no longer has a problem to address—as 
though once literacy tests and poll taxes disappeared, so too 
did efforts to curb minority voting.  But as this Court recog-
nized about a decade ago, “racial discrimination and ra-
cially polarized voting are not ancient history.”  Bartlett v. 
Strickland, 556 U. S. 1, 25 (2009).  Indeed, the problem of 
voting discrimination has become worse since that time—
in part because of what this Court did in Shelby County.  


—————— 
1 The majority brands this historical account part of an “extended effort 


at misdirection.”  Ante, at 22.  I am tempted merely to reply: Enough said 
about the majority’s outlook on the statute before us.  But I will add what 
should be obvious—that no one can understand the Voting Rights Act 
without recognizing what led Congress to enact it, and what Congress 
wanted it to change. 
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Weaken the Voting Rights Act, and predictable conse-
quences follow: yet a further generation of voter suppres-
sion laws. 
 Much of the Voting Rights Act’s success lay in its capacity 
to meet ever-new forms of discrimination.  Experience 
showed that “[w]henever one form of voting discrimination 
was identified and prohibited, others sprang up in its 
place.”  Shelby County, 570 U. S., at 560 (Ginsburg, J., dis-
senting).  Combating those efforts was like “battling the Hy-
dra”—or to use a less cultured reference, like playing a 
game of whack-a-mole.  Ibid.  So Congress, in Section 5 of 
the Act, gave the Department of Justice authority to review 
all new rules devised by jurisdictions with a history of voter 
suppression—and to block any that would have discrimina-
tory effects.  See 52 U. S. C. §§10304(a)–(b).  In that way, 
the Act would prevent the use of new, more nuanced meth-
ods to restrict the voting opportunities of non-white citi-
zens. 
 And for decades, Section 5 operated as intended.  Be-
tween 1965 and 2006, the Department stopped almost 1200 
voting laws in covered areas from taking effect.  See Shelby 
County, 570 U. S., at 571 (Ginsburg, J., dissenting).  Some 
of those laws used districting to dilute minority voting 
strength—making sure that the votes of minority citizens 
would carry less weight than the votes of whites in electing 
candidates.  Other laws, even if facially neutral, dispropor-
tionately curbed the ability of non-white citizens to cast a 
ballot at all.  So, for example, a jurisdiction might require 
forms of identification that those voters were less likely to 
have; or it might limit voting places and times convenient 
for those voters; or it might purge its voter rolls through 
mechanisms especially likely to ensnare them.  See id., at 
574–575.  In reviewing mountains of such evidence in 2006, 
Congress saw a continuing need for Section 5.  Although 
“discrimination today is more subtle than the visible meth-
ods used in 1965,” Congress found, it still produces “the 







 Cite as: 594 U. S. ____ (2021) 9 
 


KAGAN, J., dissenting 


same [effects], namely a diminishing of the minority com-
munity’s ability to fully participate in the electoral process.”  
H. R. Rep. No. 109–478, p. 6 (2006).  Congress thus reau-
thorized the preclearance scheme for 25 years. 
 But this Court took a different view.  Finding that “[o]ur 
country has changed,” the Court saw only limited instances 
of voting discrimination—and so no further need for pre-
clearance.  Shelby County, 570 U. S., at 547–549, 557.  Dis-
placing Congress’s contrary judgment, the Court struck 
down the coverage formula essential to the statute’s opera-
tion.  The legal analysis offered was perplexing: The Court 
based its decision on a “principle of equal [state] sover-
eignty” that a prior decision of ours had rejected—and that 
has not made an appearance since.  Id., at 544 (majority 
opinion); see id., at 587–588 (Ginsburg, J., dissenting).  
Worse yet was the Court’s blithe confidence in assessing 
what was needed and what was not.  “[T]hings have 
changed dramatically,” the Court reiterated, id., at 547: 
The statute that was once a necessity had become an impo-
sition.  But how did the majority know there was nothing 
more for Section 5 to do—that the (undoubted) changes in 
the country went so far as to make the provision unneces-
sary?  It didn’t, as Justice Ginsburg explained in dissent.  
The majority’s faith that discrimination was almost gone 
derived, at least in part, from the success of Section 5—from 
its record of blocking discriminatory voting schemes.  Dis-
carding Section 5 because those schemes had diminished 
was “like throwing away your umbrella in a rainstorm be-
cause you are not getting wet.”  Id., at 590. 
 The rashness of the act soon became evident.  Once Sec-
tion 5’s strictures came off, States and localities put in place 
new restrictive voting laws, with foreseeably adverse effects 
on minority voters.  On the very day Shelby County issued, 
Texas announced that it would implement a strict voter-
identification requirement that had failed to clear Section 
5.  See Elmendorf & Spencer, Administering Section 2 of 
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the Voting Rights Act After Shelby County, 115 Colum. L. 
Rev. 2143, 2145–2146 (2015).  Other States—Alabama, Vir-
ginia, Mississippi—fell like dominoes, adopting measures 
similarly vulnerable to preclearance review.  See ibid.  The 
North Carolina Legislature, starting work the day after 
Shelby County, enacted a sweeping election bill eliminating 
same-day registration, forbidding out-of-precinct voting, 
and reducing early voting, including souls-to-the-polls Sun-
days.  (That law went too far even without Section 5: A court 
struck it down because the State’s legislators had a racially 
discriminatory purpose.  North Carolina State Conference 
of NAACP v. McCrory, 831 F. 3d 204 (CA4 2016).)  States 
and localities redistricted—drawing new boundary lines or 
replacing neighborhood-based seats with at-large seats—in 
ways guaranteed to reduce minority representation.  See 
Elmendorf, 115 Colum. L. Rev., at 2146.  And jurisdictions 
closed polling places in mostly minority areas, enhancing 
an already pronounced problem.  See Brief for Leadership 
Conference on Civil and Human Rights et al. as Amici Cu-
riae 14–15 (listing closure schemes); Pettigrew, The Racial 
Gap in Wait Times, 132 Pol. Sci. Q. 527, 527 (2017) (finding 
that lines in minority precincts are twice as long as in white 
ones, and that a minority voter is six times more likely to 
wait more than an hour).2 
 And that was just the first wave of post-Shelby County 
—————— 


2 Although causation is hard to establish definitively, those post- 
Shelby County changes appear to have reduced minority participation in 
the next election cycle.  The most comprehensive study available found 
that in areas freed from Section 5 review, white turnout remained the 
same, but “minority participation dropped by 2.1 percentage points”—a 
stark reversal in direction from prior elections.  Ang, Do 40-Year-Old 
Facts Still Matter?, 11 Am. Econ. J.: Applied Economics, No. 3, pp. 1, 35 
(2019).  The results, said the scholar who crunched the numbers, “provide 
early evidence that the Shelby ruling may jeopardize decades of voting 
rights progress.”  Id., at 36.  The election laws passed in Shelby County’s 
wake “may have negated many of the gains made under preclearance.”  
Ibid. 
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laws.  In recent months, State after State has taken up or 
enacted legislation erecting new barriers to voting.  See 
Brennan Center for Justice, Voting Laws Roundup: May 
2021 (online source archived at www.supremecourt.gov) 
(compiling legislation).  Those laws shorten the time polls 
are open, both on Election Day and before.  They impose 
new prerequisites to voting by mail, and shorten the win-
dows to apply for and return mail ballots.  They make it 
harder to register to vote, and easier to purge voters from 
the rolls.  Two laws even ban handing out food or water to 
voters standing in line.  Some of those restrictions may be 
lawful under the Voting Rights Act.  But chances are that 
some have the kind of impact the Act was designed to pre-
vent—that they make the political process less open to mi-
nority voters than to others. 
 So the Court decides this Voting Rights Act case at a per-
ilous moment for the Nation’s commitment to equal citizen-
ship.  It decides this case in an era of voting-rights retrench-
ment—when too many States and localities are restricting 
access to voting in ways that will predictably deprive mem-
bers of minority groups of equal access to the ballot box.  If 
“any racial discrimination in voting is too much,” as the 
Shelby County Court recited, then the Act still has much to 
do.  570 U. S., at 557.  Or more precisely, the fraction of the 
Act remaining—the Act as diminished by the Court’s hand.  
Congress never meant for Section 2 to bear all of the weight 
of the Act’s commitments.  That provision looks to courts, 
not to the Executive Branch, to restrain discriminatory vot-
ing practices.  And litigation is an after-the-fact remedy, in-
capable of providing relief until an election—usually, more 
than one election—has come and gone.  See id., at 572 
(Ginsburg, J., dissenting).  So Section 2 was supposed to be 
a back-up, for all its sweep and power.  But after Shelby 
County, the vitality of Section 2—a “permanent, nationwide 
ban on racial discrimination in voting”—matters more than 
ever.  Id., at 557 (majority opinion).  For after Shelby 
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County, Section 2 is what voters have left. 
II 


 Section 2, as drafted, is well-equipped to meet the chal-
lenge.  Congress meant to eliminate all “discriminatory 
election systems or practices which operate, designedly or 
otherwise, to minimize or cancel out the voting strength 
and political effectiveness of minority groups.”  S. Rep. No. 
97–417, p. 28 (1982) (S. Rep.).  And that broad intent is 
manifest in the provision’s broad text.  As always, this 
Court’s task is to read that language as Congress wrote it—
to give the section all the scope and potency Congress 
drafted it to have.  So I start by showing how Section 2’s 
text requires courts to eradicate voting practices that make 
it harder for members of some races than of others to cast a 
vote, unless such a practice is necessary to support a strong 
state interest.  I then show how far from that text the ma-
jority strays.  Its analysis permits exactly the kind of vote 
suppression that Section 2, by its terms, rules out of 
bounds. 


A 
 Section 2, as relevant here, has two interlocking parts.  
Subsection (a) states the law’s basic prohibition: 


“No voting qualification or prerequisite to voting or 
standard, practice, or procedure shall be imposed or ap-
plied by any State or political subdivision in a manner 
which results in a denial or abridgement of the right of 
any citizen of the United States to vote on account of 
race or color.”  52 U. S. C. §10301(a). 


Subsection (b) then tells courts how to apply that bar—or 
otherwise said, when to find that an infringement of the 
voting right has occurred: 


“A violation of subsection (a) is established if, based on 
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the totality of circumstances, it is shown that the polit-
ical processes leading to nomination or election in the 
State or political subdivision are not equally open to 
participation by members of [a given race] in that 
[those] members have less opportunity than other 
members of the electorate to participate in the political 
process and to elect representatives of their choice.”  
§10301(b).3 


Those provisions have a great many words, and I address 
them further below.  But their essential import is plain: 
Courts are to strike down voting rules that contribute to a 
racial disparity in the opportunity to vote, taking all the 
relevant circumstances into account. 
 The first thing to note about Section 2 is how far its pro-
hibitory language sweeps.  The provision bars any “voting 
qualification,” any “prerequisite to voting,” or any “stand-
ard, practice, or procedure” that “results in a denial or 
abridgement of the right” to “vote on account of race.”  The 
overlapping list of covered state actions makes clear that 
Section 2 extends to every kind of voting or election rule.  
Congress carved out nothing pertaining to “voter qualifica-
tions or the manner in which elections are conducted.”  
Holder v. Hall, 512 U. S. 874, 922 (1994) (THOMAS, J., con-
curring in judgment).  So, for example, the provision “covers 
all manner of registration requirements, the practices sur-
rounding registration,” the “locations of polling places, the 
times polls are open, the use of paper ballots as opposed to 
voting machines, and other similar aspects of the voting 
process that might be manipulated to deny any citizen the 
right to cast a ballot and have it properly counted.”  Ibid.  
All those rules and more come within the statute—so long 
as they result in a race-based “denial or abridgement” of the 
—————— 


3 A final sentence, not at issue here, specifies that the voting right pro-
vided does not entitle minority citizens to proportional representation in 
electoral offices.  See infra, at 19, n. 6. 
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voting right.  And the “denial or abridgement” phrase 
speaks broadly too.  “[A]bridgment necessarily means some-
thing more subtle and less drastic than the complete denial 
of the right to cast a ballot, denial being separately forbid-
den.”  Bossier, 528 U. S., at 359 (Souter, J., concurring in 
part and dissenting in part).  It means to “curtail,” rather 
than take away, the voting right.  American Heritage Dic-
tionary 4 (1969). 
 The “results in” language, connecting the covered voting 
rules to the prohibited voting abridgement, tells courts that 
they are to focus on the law’s effects.  Rather than hinge 
liability on state officials’ motives, Congress made it ride on 
their actions’ consequences.  That decision was as consid-
ered as considered comes.  This Court, as the majority 
notes, had construed the original Section 2 to apply to fa-
cially neutral voting practices “only if [they were] motivated 
by a discriminatory purpose.”  Bolden, 446 U. S., at 62; see 
ante, at 5.  Congress enacted the current Section 2 to re-
verse that outcome—to make clear that “results” alone 
could lead to liability.  An intent test, the Senate Report 
explained, “asks the wrong question.”  S. Rep., at 36.  If mi-
nority citizens “are denied a fair opportunity to participate,” 
then “the system should be changed, regardless of ” what 
“motives were in an official’s mind.”  Ibid.  Congress also 
saw an intent test as imposing “an inordinately difficult 
burden for plaintiffs.”  Ibid.  Even if state actors had pur-
posefully discriminated, they would likely be “ab[le] to offer 
a non-racial rationalization,” supported by “a false trail” of 
“official resolutions” and “other legislative history eschew-
ing any racial motive.”  Id., at 37.  So only a results-focused 
statute could prevent States from finding ways to abridge 
minority citizens’ voting rights. 
 But when to conclude—looking to effects, not purposes—
that a denial or abridgment has occurred?  Again, answer-
ing that question is subsection (b)’s function.  See supra, at 
12–13.  It teaches that a violation is established when, 
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“based on the totality of circumstances,” a State’s electoral 
system is “not equally open” to members of a racial group.  
And then the subsection tells us what that means.  A sys-
tem is not equally open if members of one race have “less 
opportunity” than others to cast votes, to participate in pol-
itics, or to elect representatives.  The key demand, then, is 
for equal political opportunity across races. 
 That equal “opportunity” is absent when a law or practice 
makes it harder for members of one racial group, than for 
others, to cast ballots.  When Congress amended Section 2, 
the word “opportunity” meant what it also does today: “a 
favorable or advantageous combination of circumstances” 
for some action.  See American Heritage Dictionary, at 922.  
In using that word, Congress made clear that the Voting 
Rights Act does not demand equal outcomes.  If members of 
different races have the same opportunity to vote, but go to 
the ballot box at different rates, then so be it—that is their 
preference, and Section 2 has nothing to say.  But if a law 
produces different voting opportunities across races—if it 
establishes rules and conditions of political participation 
that are less favorable (or advantageous) for one racial 
group than for others—then Section 2 kicks in.  It applies, 
in short, whenever the law makes it harder for citizens of 
one race than of others to cast a vote.4 
 And that is so even if (as is usually true) the law does not 
—————— 


4 I agree with the majority that “very small differences” among racial 
groups do not matter.  Ante, at 18.  Some racial disparities are too small 
to support a finding of unequal access because they are not statistically 
significant—that is, because they might have arisen from chance alone.  
See Matrixx Initiatives, Inc. v. Siracusano, 563 U. S. 27, 39 (2011).  The 
statistical significance test is standard in all legal contexts addressing 
disparate impact.  See Ricci v. DeStefano, 557 U. S. 557, 587 (2009).  In 
addition, there may be some threshold of what is sometimes called “prac-
tical significance”—a level of inequality that, even if statistically mean-
ingful, is just too trivial for the legal system to care about.  See Federal 
Judicial Center, Reference Manual on Scientific Evidence 252 (3d ed. 
2011) (discussing differences that are not “practically important”). 
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single out any race, but instead is facially neutral.  Suppose, 
as Justice Scalia once did, that a county has a law limiting 
“voter registration [to] only three hours one day a week.”  
Chisom, 501 U. S., at 408 (dissenting opinion).  And sup-
pose that policy makes it “more difficult for blacks to regis-
ter than whites”—say, because the jobs African Americans 
disproportionately hold make it harder to take time off in 
that window.  Ibid.  Those citizens, Justice Scalia con-
cluded, would then “have less opportunity ‘to participate in 
the political process’ than whites, and §2 would therefore be 
violated.”  Ibid. (emphasis deleted).  In enacting Section 2, 
Congress documented many similar (if less extreme) fa-
cially neutral rules—“registration requirements,” “voting 
and registration hours,” voter “purging” policies, and so 
forth—that create disparities in voting opportunities.  S. 
Rep., at 10, n. 22; H. R. Rep. No. 97–227, pp. 11–17 (1981) 
(H. R. Rep.).  Those laws, Congress thought, would violate 
Section 2, though they were not facially discriminatory, be-
cause they gave voters of different races unequal access to 
the political process. 
 Congress also made plain, in calling for a totality-of- 
circumstances inquiry, that equal voting opportunity is a 
function of both law and background conditions—in other 
words, that a voting rule’s validity depends on how the rule 
operates in conjunction with facts on the ground.  “[T]otal-
ity review,” this Court has explained, stems from Con-
gress’s recognition of “the demonstrated ingenuity of state 
and local governments in hobbling minority voting power.”  
Johnson v. De Grandy, 512 U. S. 997, 1018 (1994).  Some-
times, of course, state actions overtly target a single race: 
For example, Congress was acutely aware, in amending 
Section 2, of the elimination of polling places in African 
American neighborhoods.  See S. Rep., at 10, 11, and n. 22; 
H. R. Rep., at 17, 35.  But sometimes government officials 
enact facially neutral laws that leverage—and become dis-
criminatory by dint of—pre-existing social and economic 
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conditions.  The classic historical cases are literacy tests 
and poll taxes.  A more modern example is the one Justice 
Scalia gave, of limited registration hours.  Congress knew 
how those laws worked: It saw that “inferior education, poor 
employment opportunities, and low incomes”—all condi-
tions often correlated with race—could turn even an ordinary-
seeming election rule into an effective barrier to minority 
voting in certain circumstances.  Thornburg v. Gingles, 478 
U. S. 30, 69 (1986) (plurality opinion).  So Congress de-
manded, as this Court has recognized, “an intensely local 
appraisal” of a rule’s impact—“a searching practical evalu-
ation of the ‘past and present reality.’ ”  Id., at 79; De 
Grandy, 512 U. S., at 1018 (quoting S. Rep., at 30).  “The 
essence of a §2 claim,” we have said, is that an election law 
“interacts with social and historical conditions” in a partic-
ular place to cause race-based inequality in voting oppor-
tunity.  Gingles, 478 U. S., at 47 (majority opinion).  That 
interaction is what the totality inquiry is mostly designed 
to discover. 
 At the same time, the totality inquiry enables courts to 
take into account strong state interests supporting an elec-
tion rule.  An all-things-considered inquiry, we have ex-
plained, is by its nature flexible.  See De Grandy, 512 U. S., 
at 1018.  On the one hand, it allows no “safe harbor[s]” for 
election rules resulting in discrimination.  Ibid.  On the 
other hand, it precludes automatic condemnation of those 
rules.  Among the “balance of considerations” a court is to 
weigh is a State’s need for the challenged policy.  Houston 
Lawyers’ Assn. v. Attorney General of Tex., 501 U. S. 419, 
427 (1991).  But in making that assessment of state inter-
ests, a court must keep in mind—just as Congress did—the 
ease of “offer[ing] a non-racial rationalization” for even bla-
tantly discriminatory laws.  S. Rep., at 37; see supra, at 14.  
State interests do not get accepted on faith.  And even a 
genuine and strong interest will not suffice if a plaintiff can 
prove that it can be accomplished in a less discriminatory 
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way.  As we have put the point before: When a less racially 
biased law would not “significantly impair[ ] the State’s in-
terest,” the discriminatory election rule must fall.  Houston 
Lawyers’ Assn., 501 U. S., at 428.5 
 So the text of Section 2, as applied in our precedents, tells 
us the following, every part of which speaks to the ambition 
of Congress’s action.  Section 2 applies to any voting rule, of 
any kind.  The provision prohibits not just the denial but 
also the abridgment of a citizen’s voting rights on account 
of race.  The inquiry is focused on effects: It asks not about 
why state officials enacted a rule, but about whether that 
rule results in racial discrimination.  The discrimination 
that is of concern is inequality of voting opportunity.  That 
kind of discrimination can arise from facially neutral (not 
just targeted) rules.  There is a Section 2 problem when an 


—————— 
5 The majority pretends that Houston Lawyers’ Assn. did not ask about 


the availability of a less discriminatory means of serving the State’s end, 
see ante, at 23, n. 16—but the inquiry is right there on page 428 (exam-
ining “if [the] impairment of a minority group’s voting strength could be 
remedied without significantly impairing the State’s interest in electing 
judges on a district-wide basis”).  In posing that question, the Court did 
what Congress wanted, because absent a necessity test, States could too 
easily get away with offering “non-racial” but pretextual “rationaliza-
tion[s].”  S. Rep., at 37; see supra, at 14.  And the Court did what it al-
ways does in applying laws barring discriminatory effects—ask whether 
a challenged policy is necessary to achieve the asserted goal.  See infra, 
at 26. 


Contrary to the majority’s view, that kind of inquiry would not result 
in “invalidat[ing] just about any voting rule a State adopts.”  Ante, at 24.  
A plaintiff bears the burden of showing that a less discriminatory law 
would be “at least as effective in achieving the [State’s] legitimate pur-
pose.”  Reno v. American Civil Liberties Union, 521 U. S. 844, 874 (1997).  
And “cost may be an important factor” in that analysis, so the plaintiff 
could not (as the majority proposes) say merely that the State can combat 
fraud by “hiring more investigators and prosecutors.”  Burwell v. Hobby 
Lobby Stores, Inc., 573 U. S. 682, 730 (2014); ante, at 24.  Given those 
features of the alternative-means inquiry, a State that tries both to serve 
its electoral interests and to give its minority citizens equal electoral ac-
cess will rarely have anything to fear from a Section 2 suit. 
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election rule, operating against the backdrop of historical, 
social, and economic conditions, makes it harder for minor-
ity citizens than for others to cast ballots.  And strong state 
interests may save an otherwise discriminatory rule, but 
only if that rule is needed to achieve them—that is, only if 
a less discriminatory rule will not attain the State’s goal. 
 That is a lot of law to apply in a Section 2 case.  Real 
law—the kind created by Congress.  (A strange thing, to 
hear about it all only in a dissent.)6  None of this law threat-
ens to “take down,” as the majority charges, the mass of 
state and local election rules.  Ante, at 25.  Here is the flip-
side of what I have said above, now from the plaintiff ’s per-
spective: Section 2 demands proof of a statistically signifi-
cant racial disparity in electoral opportunities (not 


—————— 
6 Contra the majority, see ante, at 5–6, 22, and n. 14, the House-Senate 


compromise reached in amending Section 2 has nothing to do with the 
law relevant here.  The majority is hazy about the content of this com-
promise for a reason: It was about proportional representation.  As then-
Justice Rehnquist explained, members of the Senate expressed concern 
that the “results in” language of the House-passed bill would provide not 
“merely for equal ‘access’ to the political process” but also “for propor-
tional representation” of minority voters.  Mississippi Republican Exec-
utive Committee v. Brooks, 469 U. S. 1002, 1010 (1984) (dissenting opin-
ion).  Senator Dole’s solution was to add text making clear that minority 
voters had a right to equal voting opportunities, but no right to elect mi-
nority candidates “in numbers equal to their proportion in the popula-
tion.”  52 U. S. C. §10301(b).  The Dole Amendment, as Justice Rehnquist 
noted, ensured that under the “results in” language equal “ ‘access’ only 
was required.”  469 U. S., at 1010–1011; see 128 Cong. Rec. 14132 (1982) 
(Sen. Dole explaining that as amended “the focus of the standard is on 
whether there is equal access to the political process, not on whether 
members of a particular minority group have achieved proportional elec-
tion results”).  Nothing—literally nothing—suggests that the Senate 
wanted to water down the equal-access right that everyone agreed the 
House’s language covered.  So the majority is dead wrong to say that I 
want to “undo” the House-Senate compromise.  Ante, at 22.  It is the ma-
jority that wants to transform that compromise to support a view of Sec-
tion 2 held in neither the House nor the Senate. 
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outcomes) resulting from a law not needed to achieve a gov-
ernment’s legitimate goals.  That showing is hardly insub-
stantial; and as a result, Section 2 vote denial suits do not 
often succeed (even with lower courts applying the law as 
written, not the majority’s new, concocted version).  See 
Brief for State and Local Election Officials as Amici Curiae 
15 (finding only nine winning cases since Shelby County, 
each involving “an intensely local appraisal” of a “contro-
versial polic[y] in specific places”).  But Section 2 was in-
deed meant to do something important—crucial to the op-
eration of our democracy.  The provision tells courts—
however “radical” the majority might find the idea, ante, at 
25—to eliminate facially neutral (as well as targeted) elec-
toral rules that unnecessarily create inequalities of access 
to the political process.  That is the very project of the stat-
ute, as conceived and as written—and now as damaged by 
this Court. 


B 
 The majority’s opinion mostly inhabits a law-free zone.  It 
congratulates itself in advance for giving Section 2’s text 
“careful consideration.”  Ante, at 14.  And then it leaves that 
language almost wholly behind.  See ante, at 14–21.  (Every 
once in a while, when its lawmaking threatens to leap off 
the page, it thinks to sprinkle in a few random statutory 
words.)  So too the majority barely mentions this Court’s 
precedents construing Section 2’s text.  On both those 
counts, you can see why.  As just described, Section 2’s lan-
guage is broad.  See supra, at 12–20.  To read it fairly, then, 
is to read it broadly.  And to read it broadly is to do much 
that the majority is determined to avoid.  So the majority 
ignores the sweep of Section 2’s prohibitory language.  It 
fails to note Section 2’s application to every conceivable 
kind of voting rule.  It neglects to address the provision’s 
concern with how those rules may “abridge[ ],” not just 
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deny, minority citizens’ voting rights.  It declines to con-
sider Congress’s use of an effects test, rather than a purpose 
test, to assess the rules’ legality.  Nor does the majority 
acknowledge the force of Section 2’s implementing provi-
sion.  The majority says as little as possible about what it 
means for voting to be “equally open,” or for voters to have 
an equal “opportunity” to cast a ballot.  See ante, at 14–15.  
It only grudgingly accepts—and then apparently forgets—
that the provision applies to facially neutral laws with dis-
criminatory consequences.  Compare ante, at 22, with ante, 
at 25.  And it hints that as long as a voting system is suffi-
ciently “open,” it need not be equally so.  See ante, at 16, 18.  
In sum, the majority skates over the strong words Congress 
drafted to accomplish its equally strong purpose: ensuring 
that minority citizens can access the electoral system as 
easily as whites.7 
 The majority instead founds its decision on a list of 
mostly made-up factors, at odds with Section 2 itself.  To 
excuse this unusual free-form exercise, the majority notes 


—————— 
7 In a single sentence, the majority huffs that “nobody disputes” vari-


ous of these “points of law.”  Ante, at 21.  Excellent!  I only wish the ma-
jority would take them to heart, both individually and in combination.  
For example, the majority says it agrees that Section 2 reaches beyond 
denials of voting to any “abridgement.”  But then, as I’ll later discuss, it 
insists that Section 2 has an interest only in rules that “block or seriously 
hinder voting”—which appears to create a “denial or serious abridge-
ment” standard.  Ante, at 16; see infra, at 22–23.  Or, for example, the 
majority says it accepts that Section 2 may prohibit facially neutral elec-
tion rules.  But the majority takes every opportunity of casting doubt on 
those applications.  Each facially neutral rule it mentions is one that it 
“doubt[s]” Congress could have “intended to uproot.”  Ante, at 18; see 
ante, at 6, 18, 21, 25.  And it criticizes this dissent for understanding the 
statute (but how could anyone understand it differently?) as focusing on 
the racially “disparate impact” of neutral election rules on the oppor-
tunity to vote.  Ante, at 21.  Most fundamentally, the majority refuses to 
acknowledge how all the “points of law” it professes to agree with work 
in tandem to signal a statute of significant power and scope. 
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that Section 2 authorizes courts to conduct a “totality of cir-
cumstances” analysis.  Ante, at 16.  But as described above, 
Congress mainly added that language so that Section 2 
could protect against “the demonstrated ingenuity of state 
and local governments in hobbling minority voting power.”  
De Grandy, 512 U. S., at 1018; see supra, at 16–17.  The 
totality inquiry requires courts to explore how ordinary-
seeming laws can interact with local conditions—economic, 
social, historical—to produce race-based voting inequali-
ties.  That inquiry hardly gives a court the license to devise 
whatever limitations on Section 2’s reach it would have 
liked Congress to enact.  But that is the license the majority 
takes.  The “important circumstances” it invents all cut in 
one direction—toward limiting liability for race-based vot-
ing inequalities.  Ante, at 16.  (Indeed, the majority gratui-
tously dismisses several factors that point the opposite way.  
See ante, at 19–21.)  Think of the majority’s list as a set of 
extra-textual restrictions on Section 2—methods of coun-
teracting the law Congress actually drafted to achieve the 
purposes Congress thought “important.”  The list—not a 
test, the majority hastens to assure us, with delusions of 
modesty—stacks the deck against minority citizens’ voting 
rights.  Never mind that Congress drafted a statute to pro-
tect those rights—to prohibit any number of schemes the 
majority’s non-test test makes it possible to save. 
 Start with the majority’s first idea: a “[m]ere inconven-
ience[ ]” exception to Section 2.  Ante, at 16.  Voting, the ma-
jority says, imposes a set of “usual burdens”: Some time, 
some travel, some rule compliance.  Ibid.  And all of that is 
beneath the notice of Section 2—even if those burdens fall 
highly unequally on members of different races.  See ibid.  
But that categorical exclusion, for seemingly small (or 
“[un]usual” or “[un]serious”) burdens, is nowhere in the pro-
vision’s text.  To the contrary (and as this Court has recog-
nized before), Section 2 allows no “safe harbor[s]” for elec-
tion rules resulting in disparate voting opportunities.  De 
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Grandy, 512 U. S., at 1018; see supra, at 17.  The section 
applies to any discriminatory “voting qualification,” “pre-
requisite to voting,” or “standard, practice, or procedure”—
even the kind creating only (what the majority thinks of as) 
an ordinary burden.  And the section cares about any race-
based “abridgments” of voting, not just measures that come 
near to preventing that activity.  Congress, recall, was in-
tent on eradicating the “subtle, as well as the obvious,” 
ways of suppressing minority voting.  Allen, 393 U. S., at 
565; see supra, at 14.  One of those more subtle ways is to 
impose “inconveniences,” especially a collection of them, dif-
ferentially affecting members of one race.  The certain re-
sult—because every inconvenience makes voting both 
somewhat more difficult and somewhat less likely—will be 
to deter minority votes.  In countenancing such an election 
system, the majority departs from Congress’s vision, set 
down in text, of ensuring equal voting opportunity.  It 
chooses equality-lite. 
 And what is a “mere inconvenience” or “usual burden” an-
yway?  The drafters of the Voting Rights Act understood 
that “social and historical conditions,” including disparities 
in education, wealth, and employment, often affect oppor-
tunities to vote.  Gingles, 478 U. S., at 47; see supra, at 16–
17.  What does not prevent one citizen from casting a vote 
might prevent another.  How is a judge supposed to draw 
an “inconvenience” line in some reasonable place, taking 
those differences into account?  Consider a law banning the 
handing out of water to voters.  No more than—or not 
even—an inconvenience when lines are short; but what of 
when they are, as in some neighborhoods, hours-long?  The 
point here is that judges lack an objective way to decide 
which voting obstacles are “mere” and which are not, for all 
voters at all times.  And so Section 2 does not ask the ques-
tion. 
 The majority’s “multiple ways to vote” factor is similarly 
flawed.  Ante, at 18.  True enough, a State with three ways 
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to vote (say, on Election Day; early in person; or by mail) 
may be more “open” than a State with only one (on Election 
Day).  And some other statute might care about that.  But 
Section 2 does not.  What it cares about is that a State’s 
“political processes” are “equally open” to voters of all races.  
And a State’s electoral process is not equally open if, for ex-
ample, the State “only” makes Election Day voting by mem-
bers of one race peculiarly difficult.  The House Report on 
Section 2 addresses that issue.  It explains that an election 
system would violate Section 2 if minority citizens had a 
lesser opportunity than white citizens to use absentee bal-
lots.  See H. R. Rep., at 31, n. 106.  Even if the minority 
citizens could just as easily vote in person, the scheme 
would “result in unequal access to the political process.”  
Id., at 31.  That is not some piece of contestable legislative 
history.  It is the only reading of Section 2 possible, given 
the statute’s focus on equality.  Maybe the majority does not 
mean to contest that proposition; its discussion of this sup-
posed factor is short and cryptic.  But if the majority does 
intend to excuse so much discrimination, it is wrong.  Mak-
ing one method of voting less available to minority citizens 
than to whites necessarily means giving the former “less 
opportunity than other members of the electorate to partic-
ipate in the political process.”  §10301(b). 
 The majority’s history-and-commonality factor also 
pushes the inquiry away from what the statute demands.  
The oddest part of the majority’s analysis is the idea that 
“what was standard practice when §2 was amended in 1982 
is a relevant consideration.”  Ante, at 16.  The 1982 state of 
the world is no part of the Section 2 test.  An election rule 
prevalent at that time may make voting harder for minority 
than for white citizens; Section 2 then covers such a rule, as 
it covers any other.  And contrary to the majority’s unsup-
ported speculation, Congress “intended” exactly that.  Ante, 
at 17; see H. R. Rep., at 14 (explaining that the Act aimed 
to eradicate the “numerous practices and procedures which 
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act as continued barriers to registration and voting”).8  Sec-
tion 2 was meant to disrupt the status quo, not to preserve 
it—to eradicate then-current discriminatory practices, not 
to set them in amber.  See Bossier, 528 U. S., at 334 (under 
Section 2, “[i]f the status quo” abridges the right to vote “rel-
ative to what the right to vote ought to be, the status quo 
itself must be changed”).9  And as to election rules common 
now, the majority oversimplifies.  Even if those rules are 
unlikely to violate Section 2 everywhere, they may easily do 
so somewhere.  That is because the demographics and po-
litical geography of States vary widely and Section 2’s ap-
plication depends on place-specific facts.  As we have recog-
nized, the statute calls for “an intensely local appraisal,” 
not a count-up-the-States exercise.  Gingles, 478 U. S., at 
79; see supra, at 17.  This case, as I’ll later discuss, offers a 
perfect illustration of how the difference between those two 
approaches can matter.  See infra, at 29–40. 


—————— 
8 The House Report listed some of those offensive, even though facially 


neutral and then-prevalent, practices: “inconvenient location and hours 
of registration, dual registration for county and city elections,” “frequent 
and unnecessary purgings and burdensome registration requirements, 
and failure to provide . . . assistance to illiterates.”  H. R. Rep., at 14.  So 
too the Senate Report complained of “inconvenient voting and registra-
tion hours” and “reregistration requirements and purging of voters.”  
S. Rep., at 10, n. 22; see supra, at 16. 


9 Even setting aside Section 2’s status-quo-disrupting lean, this Court 
has long rejected—including just last Term—the majority’s claim that 
the state of the world at the time of a statute’s enactment provides a 
useful “benchmark[ ]” when applying a broadly written law.  Ante, at 17.  
Such a law will typically come to encompass applications—even “im-
portant” ones—that were not “foreseen at the time of enactment.”  Bos-
tock v. Clayton County, 590 U. S. ___, ___ (2020) (slip op., at 26).  To pre-
vent that from happening—as the majority does today, on the ground 
that Congress simply must have “intended” it—is “to displace the plain 
meaning of the law in favor of something lying behind it.”  Ibid.; see id., 
at ___ (slip op., at 30) (When a law is “written in starkly broad terms,” it 
is “virtually guaranteed that unexpected applications [will] emerge over 
time”). 
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 That leaves only the majority’s discussion of state inter-
ests, which is again skewed so as to limit Section 2 liability.  
No doubt that under our precedent, a state interest in an 
election rule “is a legitimate factor to be considered.”  Hou-
ston Lawyers’ Assn., 501 U. S., at 426.  But the majority 
wrongly dismisses the need for the closest possible fit be-
tween means and end—that is, between the terms of the 
rule and the State’s asserted interest.  Ante, at 21.  In the 
past, this Court has stated that a discriminatory election 
rule must fall, no matter how weighty the interest claimed, 
if a less biased law would not “significantly impair[ that] 
interest.”  Houston Lawyers’ Assn., 501 U. S., at 428; see 
supra, at 17–18, and n. 5.  And as the majority concedes, we 
apply that kind of means-end standard in every other con-
text—employment, housing, banking—where the law ad-
dresses racially discriminatory effects: There, the rule must 
be “strict[ly] necess[ary]” to the interest.  Ante, at 21; see, 
e.g., Albemarle Paper Co. v. Moody, 422 U. S. 405, 425 
(1975) (holding that an employment policy cannot stand if 
another policy, “without a similarly undesirable racial ef-
fect, would also serve the employer’s legitimate interest”).  
The majority argues that “[t]he text of [those] provisions” 
differs from Section 2’s.  Ante, at 20.  But if anything, Sec-
tion 2 gives less weight to competing interests: Unlike in 
most discrimination laws, they enter the inquiry only 
through the provision’s reference to the “totality of circum-
stances”—through, then, a statutory backdoor.  So the ma-
jority falls back on the idea that “[d]emanding such a tight 
fit would have the effect of invalidating a great many neu-
tral voting regulations.”  Ante, at 21; see ante, at 25.  But a 
state interest becomes relevant only when a voting rule, 
even if neutral on its face, is found not neutral in opera-
tion—only, that is, when the rule provides unequal access 
to the political process.  Apparently, the majority does not 
want to “invalidate [too] many” of those actually discrimi-
natory rules.  But Congress had a different goal in enacting 
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Section 2. 
 The majority’s approach, which would ask only whether 
a discriminatory law “reasonably pursue[s] important state 
interests,” gives election officials too easy an escape from 
Section 2.  Ante, at 25 (emphasis added).  Of course prevent-
ing voter intimidation is an important state interest.  And 
of course preventing election fraud is the same.  But those 
interests are also easy to assert groundlessly or pretextu-
ally in voting discrimination cases.  Congress knew that 
when it passed Section 2.  Election officials can all too often, 
the Senate Report noted, “offer a non-racial rationalization” 
for even laws that “purposely discriminate[ ].”  S. Rep., 
at 37; see supra, at 14, 17–18, and n. 5.  A necessity test 
filters out those offerings.  See, e.g., Albemarle, 422 U. S., 
at 425.  It thereby prevents election officials from flouting, 
circumventing, or discounting Section 2’s command not to 
discriminate. 
 In that regard, the past offers a lesson to the present.  
Throughout American history, election officials have as-
serted anti-fraud interests in using voter suppression laws.  
Poll taxes, the classic mechanism to keep black people from 
voting, were often justified as “preserv[ing] the purity of the 
ballot box [and] facilitat[ing] honest elections.”  J. Kousser, 
The Shaping of Southern Politics 111, n. 9 (1974).  A raft of 
election regulations—including “elaborate registration pro-
cedures” and “early poll closings”—similarly excluded white 
immigrants (Irish, Italians, and so on) from the polls on the 
ground of “prevent[ing] fraud and corruption.”  Keyssar 
159; see ibid. (noting that in those times “claims of wide-
spread corruption” were backed “almost entirely” by “anec-
dotes [with] little systematic investigation or evidence”).  
Take even the majority’s example of a policy advancing an 
“important state interest”: “the use of private voting 
booths,” in which voters marked their own ballots.  Ante, at 
19.  In the majority’s high-minded account, that innova-
tion—then known as the Australian voting system, for the 
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country that introduced it—served entirely to prevent un-
due influence.  But when adopted, it also prevented many 
illiterate citizens—especially African Americans—from vot-
ing.  And indeed, that was partly the point.  As an 1892 
Arkansas song went: 


The Australian Ballot works like a charm, 
It makes them think and scratch, 
And when a Negro gets a ballot 
He has certainly got his match. 


Kousser 54.  Across the South, the Australian ballot de-
creased voter participation among whites by anywhere 
from 8% to 28% but among African Americans by anywhere 
from 15% to 45%.  See id., at 56.  Does that mean secret 
ballot laws violate Section 2 today?  Of course not.  But 
should the majority’s own example give us all a bit of pause?  
Yes, it should.  It serves as a reminder that States have al-
ways found it natural to wrap discriminatory policies in 
election-integrity garb. 
 Congress enacted Section 2 to prevent those maneuvers 
from working.  It knew that States and localities had over 
time enacted measure after measure imposing discrimina-
tory voting burdens.  And it knew that governments were 
proficient in justifying those measures on non-racial 
grounds.  So Congress called a halt.  It enacted a statute 
that would strike down all unnecessary laws, including fa-
cially neutral ones, that result in members of a racial group 
having unequal access to the political process. 
 But the majority is out of sympathy with that measure.  
The majority thinks a statute that would remove those laws 
is not, as Justice Ginsburg once called it, “consequential, 
efficacious, and amply justified.”  Shelby County, 570 U. S., 
at 562 (dissenting opinion).  Instead, the majority thinks it 
too “radical” to stomach.  Ante, at 21, 25.  The majority ob-
jects to an excessive “transfer of the authority to set voting 
rules from the States to the federal courts.”  Ante, at 25.  It 







 Cite as: 594 U. S. ____ (2021) 29 
 


KAGAN, J., dissenting 


even sees that transfer as “[un]democratic.”  Ibid.  But 
maybe the majority should pay more attention to the “his-
torical background” that it insists “does not tell us how to 
decide this case.”  Ante, at 21.  That history makes clear the 
incongruity, in interpreting this statute, of the majority’s 
paean to state authority—and conversely, its denigration of 
federal responsibility for ensuring non-discriminatory vot-
ing rules. The Voting Rights Act was meant to replace state 
and local election rules that needlessly make voting harder 
for members of one race than for others.  The text of the Act 
perfectly reflects that objective.  The “democratic” principle 
it upholds is not one of States’ rights as against federal 
courts.  The democratic principle it upholds is the right of 
every American, of every race, to have equal access to the 
ballot box.  The majority today undermines that principle 
as it refuses to apply the terms of the statute.  By declaring 
some racially discriminatory burdens inconsequential, and 
by refusing to subject asserted state interests to serious 
means-end scrutiny, the majority enables voting discrimi-
nation. 


III 
 Just look at Arizona.  Two of that State’s policies dispro-
portionately affect minority citizens’ opportunity to vote.  
The first—the out-of-precinct policy—results in Hispanic 
and African American voters’ ballots being thrown out at a 
statistically higher rate than those of whites.  And what-
ever the majority might say about the ordinariness of such 
a rule, Arizona applies it in extra-ordinary fashion: Arizona 
is the national outlier in dealing with out-of-precinct votes, 
with the next-worst offender nowhere in sight.  The second 
rule—the ballot-collection ban—makes voting meaning-
fully more difficult for Native American citizens than for 
others.  And nothing about how that ban is applied is 
“usual” either—this time because of how many of the 
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State’s Native American citizens need to travel long dis-
tances to use the mail.  Both policies violate Section 2, on a 
straightforward application of its text.  Considering the “to-
tality of circumstances,” both “result in” members of some 
races having “less opportunity than other members of the 
electorate to participate in the political process and to elect 
a representative of their choice.”  §10301(b).  The majority 
reaches the opposite conclusion because it closes its eyes to 
the facts on the ground.10 


A 
 Arizona’s out-of-precinct policy requires discarding any 
Election Day ballot cast elsewhere than in a voter’s as-
signed precinct.  Under the policy, officials throw out every 
choice in every race—including national or statewide races 
(e.g., for President or Governor) that appear identically on 
every precinct’s ballot.  The question is whether that policy 
unequally affects minority citizens’ opportunity to cast a 
vote. 
 Although the majority portrays Arizona’s use of the rule 
as “unremarkable,” ante, at 26, the State is in fact a na-
tional aberration when it comes to discarding out-of- 
precinct ballots.  In 2012, about 35,000 ballots across the 
country were thrown out because they were cast at the 
wrong precinct.  See U. S. Election Assistance Commission, 
2012 Election Administration and Voting Survey 53 (2013).  
Nearly one in three of those discarded votes—10,979—was 
cast in Arizona.  Id., at 52.  As the Court of Appeals con-
cluded, and the chart below indicates, Arizona threw away 
ballots in that year at 11 times the rate of the second-place 
discarder (Washington State).  Democratic Nat. Committee 
v. Hobbs, 948 F. 3d 989, 1001 (CA9 2020); see App. 72.  
Somehow the majority labels that difference “marginal[ ],”  
—————— 


10 Because I would affirm the Court of Appeals’ holding that the effects 
of these policies violate Section 2, I need not pass on that court’s alterna-
tive holding that the laws were enacted with discriminatory intent. 
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ante, at 27, but it is anything but.  More recently, the num-
ber of discarded ballots in the State has gotten smaller: Ar-
izona counties have increasingly abandoned precinct-based 
voting (in favor of county-wide “vote centers”), so the out-of-
precinct rule has fewer votes to operate on.  And the major-
ity primarily relies on those latest (2016) numbers.  But 
across the five elections at issue in this litigation (2008–
2016), Arizona threw away far more out-of-precinct votes—
almost 40,000—than did any other State in the country. 


 
 Votes in such numbers can matter—enough for Section 2 
to apply.  The majority obliquely suggests not, comparing 
the smallish number of thrown-out votes (minority and non-
minority alike) to the far larger number of votes cast and 
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counted.  See ante, at 27.  But elections are often fought and 
won at the margins—certainly in Arizona.  Consider the 
number of votes separating the two presidential candidates 
in the most recent election: 10,457.  That is fewer votes than 
Arizona discarded under the out-of-precinct policy in two of 
the prior three presidential elections.  This Court previ-
ously rejected the idea—the “erroneous assumption”—“that 
a small group of voters can never influence the outcome of 
an election.”  Chisom, 501 U. S., at 397, n. 24.  For that rea-
son, we held that even “a small minority” group can claim 
Section 2 protection.  See ibid.  Similarly here, the out-of-
precinct policy—which discards thousands upon thousands 
of ballots in every election—affects more than sufficient 
votes to implicate Section 2’s guarantee of equal electoral 
opportunity. 
 And the out-of-precinct policy operates unequally: Ballots 
cast by minorities are more likely to be discarded.  In 2016, 
Hispanics, African Americans, and Native Americans were 
about twice as likely—or said another way, 100% more 
likely—to have their ballots discarded than whites.  See 
App. 122.  And it is possible to break that down a bit.  Sixty 
percent of the voting in Arizona is from Maricopa County.  
There, Hispanics were 110% more likely, African Ameri-
cans 86% more likely, and Native Americans 73% more 
likely to have their ballots tossed.  See id., at 153.  Pima 
County, the next largest county, provides another 15% of 
the statewide vote.  There, Hispanics were 148% more 
likely, African Americans 80% more likely, and Native 
Americans 74% more likely to lose their votes.  See id., at 
157.  The record does not contain statewide figures for 2012.  
But in Maricopa and Pima Counties, the percentages were 
about the same as in 2016.  See id., at 87, 91.  Assessing 
those disparities, the plaintiffs’ expert found, and the Dis-
trict Court accepted, that the discriminatory impact of the 
out-of-precinct policy was statistically significant—mean-
ing, again, that it was highly unlikely to occur by chance.  
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See Democratic Nat. Committee v. Reagan, 329 F. Supp. 3d 
824, 871 (Ariz. 2018); supra, at 15, n. 4. 
 The majority is wrong to assert that those statistics are 
“highly misleading.”  Ante, at 28.  In the majority’s view, 
they can be dismissed because the great mass of voters are 
unaffected by the out-of-precinct policy.  See ibid.  But Sec-
tion 2 is less interested in “absolute terms” (as the majority 
calls them) than in relative ones.  Ante, at 27; see supra, at 
14–15.  Arizona’s policy creates a statistically significant 
disparity between minority and white voters: Because of 
the policy, members of different racial groups do not in fact 
have an equal likelihood of having their ballots counted.  
Suppose a State decided to throw out 1% of the Hispanic 
vote each election.  Presumably, the majority would not ap-
prove the action just because 99% of the Hispanic vote is 
unaffected.  Nor would the majority say that Hispanics in 
that system have an equal shot of casting an effective bal-
lot.  Here, the policy is not so overt; but under Section 2, 
that difference does not matter.  Because the policy “results 
in” statistically significant inequality, it implicates Section 
2.  And the kind of inequality that the policy produces is not 
the kind only a statistician could see.  A rule that throws 
out, each and every election, thousands of votes cast by mi-
nority citizens is a rule that can affect election outcomes.  If 
you were a minority vote suppressor in Arizona or else-
where, you would want that rule in your bag of tricks.  You 
would not think it remotely irrelevant. 
 And the case against Arizona’s policy grows only stronger 
the deeper one digs.  The majority fails to conduct the 
“searching practical evaluation” of “past and present real-
ity” that Section 2’s “totality of circumstances” inquiry de-
mands.  De Grandy, 512 U. S., at 1018.  Had the majority 
done so, it would have discovered why Arizona’s out-of- 
precinct policy has such a racially disparate impact on vot-
ing opportunity.  Much of the story has to do with the siting 
and shifting of polling places.  Arizona moves polling places 
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at a startling rate.  Maricopa County (recall, Arizona’s larg-
est by far) changed 40% or more of polling places before both 
the 2008 and the 2012 elections.  See 329 F. Supp. 3d, at 
858 (noting also that changes “continued to occur in 2016”).  
In 2012 (the election with the best data), voters affected by 
those changes had an out-of-precinct voting rate that was 
40% higher than other voters did.  See ibid.  And, critically, 
Maricopa’s relocations hit minority voters harder than oth-
ers.  In 2012, the county moved polling stations in African 
American and Hispanic neighborhoods 30% more often 
than in white ones.  See App. 110–111.  The odds of those 
changes leading to mistakes increased yet further because 
the affected areas are home to citizens with relatively low 
education and income levels.  See id., at 170–171.  And even 
putting relocations aside, the siting of polling stations in 
minority areas caused significant out-of-precinct voting.  
Hispanic and Native American voters had to travel further 
than white voters did to their assigned polling places.  See 
id., at 109.  And all minority voters were disproportionately 
likely to be assigned to polling places other than the ones 
closest to where they lived.  See id., at 109, and n. 30, 175–
176.  Small wonder, given such siting decisions, that minor-
ity voters found it harder to identify and get to their correct 
precincts.  But the majority does not address these mat-
ters.11 


—————— 
11 The majority’s excuse for failing to consider the plaintiffs’ evidence 


on Arizona’s siting of polling places is that the plaintiffs did not bring a 
separate claim against those practices.  See ante, at 30, n. 18.  If that 
sounds odd, it is.  The majority does not contest that the evidence on 
polling-place siting is relevant to the plaintiffs’ challenge to the out-of-
precinct policy.  Nor could the majority do so.  The siting practices are 
one of the background conditions against which the out-of-precinct policy 
operates—exactly the kind of thing that a totality-of-circumstances anal-
ysis demands a court take into account.  To refuse to think about those 
practices because the plaintiffs might have brought a freestanding claim 
against them is to impose an out-of-thin-air pleading requirement that 
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 Facts also undermine the State’s asserted interests, 
which the majority hangs its hat on.  A government inter-
est, as even the majority recognizes, is “merely one factor to 
be considered” in Section 2’s totality analysis.  Houston 
Lawyers’ Assn., 501 U. S., at 427; see ante, at 19.  Here, the 
State contends that it needs the out-of-precinct policy to 
support a precinct-based voting system.  But 20 other 
States combine precinct-based systems with mechanisms 
for partially counting out-of-precinct ballots (that is, count-
ing the votes for offices like President or Governor).  And 
the District Court found that it would be “administratively 
feasible” for Arizona to join that group.  329 F. Supp. 3d, at 
860.  Arizona—echoed by the majority—objects that adopt-
ing a partial-counting approach would decrease compliance 
with the vote-in-your-precinct rule (by reducing the penalty 
for a voter’s going elsewhere).  But there is more than a 
little paradox in that response.  We know from the extraor-
dinary number of ballots Arizona discards that its current 
system fails utterly to “induce[ ] compliance.”  Ante, at 28–
29; see supra, at 30–31.  Presumably, that is because the 
system—most notably, its placement and shifting of polling 
places—sows an unparalleled level of voter confusion.  A 
State that makes compliance with an election rule so unu-
sually hard is in no position to claim that its interest in “in-
duc[ing] compliance” outweighs the need to remedy the 
race-based discrimination that rule has caused. 


B 
 Arizona’s law mostly banning third-party ballot collection 
also results in a significant race-based disparity in voting 
opportunities.  The problem with that law again lies in facts 
nearly unique to Arizona—here, the presence of rural Na-
tive American communities that lack ready access to mail 


—————— 
operates to exclude exactly the evidence that most strongly signals a Sec-
tion 2 violation. 
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service.  Given that circumstance, the Arizona statute dis-
criminates in just the way Section 2 proscribes.  The major-
ity once more comes to a different conclusion only by ignor-
ing the local conditions with which Arizona’s law interacts. 
 The critical facts for evaluating the ballot-collection rule 
have to do with mail service.  Most Arizonans vote by mail.  
But many rural Native American voters lack access to mail 
service, to a degree hard for most of us to fathom.  Only 18% 
of Native voters in rural counties receive home mail deliv-
ery, compared to 86% of white voters living in those coun-
ties.  See 329 F. Supp. 3d, at 836.  And for many or most, 
there is no nearby post office.  Native Americans in rural 
Arizona “often must travel 45 minutes to 2 hours just to get 
to a mailbox.”  948 F. 3d, at 1006; see 329 F. Supp. 3d, at 
869 (“Ready access to reliable and secure mail service is 
nonexistent” in some Native American communities).  And 
between a quarter to a half of households in these Native 
communities do not have a car.  See ibid.  So getting ballots 
by mail and sending them back poses a serious challenge 
for Arizona’s rural Native Americans.12 
 For that reason, an unusually high rate of Native Ameri-
cans used to “return their early ballots with the assistance 
of third parties.”  Id., at 870.13  As the District Court found: 
“[F]or many Native Americans living in rural locations,” 


—————— 
12 Certain Hispanic communities in Arizona confront similar difficul-


ties.  For example, in the border town of San Luis, which is 98% Hispanic, 
“[a]lmost 13,000 residents rely on a post office located across a major 
highway” for their mail service.  329 F. Supp. 3d, at 869.  The median 
income in San Luis is $22,000, so “many people [do] not own[ ] cars”—
making it “difficult” to “receiv[e] and send[ ] mail.”  Ibid. 


13 The majority faults the plaintiffs for failing to provide “concrete” sta-
tistical evidence on this point.  See ante, at 31.  But no evidence of that 
kind exists: Arizona has never compiled data on third-party ballot collec-
tion.  And the witness testimony the plaintiffs offered in its stead allowed 
the District Court to conclude that minority voters, and especially Native 
Americans, disproportionately needed third-party assistance to vote.  
See 329 F. Supp. 3d, at 869–870. 
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voting “is an activity that requires the active assistance of 
friends and neighbors.”  Ibid.  So in some Native communi-
ties, third-party collection of ballots—mostly by fellow clan 
members—became “standard practice.”  Ibid.  And stopping 
it, as one tribal election official testified, “would be a huge 
devastation.”  Ibid.; see Brief for Navajo Nation as Amicus 
Curiae 19–20 (explaining that ballot collection is how Nav-
ajo voters “have historically handled their mail-in ballots”). 
 Arizona has always regulated these activities to prevent 
fraud.  State law makes it a felony offense for a ballot col-
lector to fail to deliver a ballot.  See Ariz. Rev. Stat. Ann. 
§16–1005 (Cum. Supp. 2020).  It is also a felony for a ballot 
collector to tamper with a ballot in any manner.  See ibid.  
And as the District Court found, “tamper evident envelopes 
and a rigorous voter signature verification procedure” pro-
tect against any such attempts.  329 F. Supp. 3d, at 854.  
For those reasons and others, no fraud involving ballot col-
lection has ever come to light in the State.  Id., at 852. 
  Still, Arizona enacted—with full knowledge of the likely 
discriminatory consequences—the near-blanket ballot-collec-
tion ban challenged here.  The first version of the law—
much less stringent than the current one—passed the Ari-
zona Legislature in 2011.  But the Department of Justice, 
in its Section 5 review, expressed skepticism about the stat-
ute’s compliance with the Voting Rights Act, and the legis-
lature decided to repeal the law rather than see it blocked 
(and thereby incur statutory penalties).  See 329 F. Supp. 
3d, at 880; 52 U. S. C. §10303(a)(1)(E) (providing that if a 
state law fails Section 5 review, the State may not escape 
the preclearance process for another 10 years).  Then, this 
Court decided Shelby County.  With Section 5 gone, the 
State Legislature felt free to proceed with a new ballot-col-
lection ban, despite the potentially discriminatory effects 
that the preclearance process had revealed.  The enacted 
law contains limited exceptions for family members and 
caregivers.  But it includes no similar exceptions for clan 
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members or others with Native kinship ties.  They and an-
yone else who picks up a neighbor’s ballot and takes it to a 
post office, or delivers it to an election site, is punishable as 
a felon.  See Ariz. Rev. Stat. §16–1005(H). 
 Put all of that together, and Arizona’s ballot-collection 
ban violates Section 2.  The ban interacts with conditions 
on the ground—most crucially, disparate access to mail ser-
vice—to create unequal voting opportunities for Native 
Americans.  Recall that only 18% of rural Native Americans 
in the State have home delivery; that travel times of an 
hour or more to the nearest post office are common; that 
many members of the community do not have cars.  See su-
pra, at 36.  Given those facts, the law prevents many Native 
Americans from making effective use of one of the principal 
means of voting in Arizona.14  What is an inconsequential 
burden for others is for these citizens a severe hardship.  
And the State has shown no need for the law to go so far.  
Arizona, as noted above, already has statutes in place to 
deter fraudulent collection practices.  See supra, at 37.  
Those laws give every sign of working.  Arizona has not of-
fered any evidence of fraud in ballot collection, or even an 
account of a harm threatening to happen.  See 329 F. Supp. 
3d, at 852 (“[T]here has never been a case of voter fraud 
associated with ballot collection charged in Arizona”).  And 
anyway, Arizona did not have to entirely forego a ballot-col-
lection restriction to comply with Section 2.  It could, for 
—————— 


14 To make matters worse, in-person voting does not provide a feasible 
alternative for many rural Native voters.  Given the low population den-
sity on Arizona’s reservations, the distance to an assigned polling place—
like that to a post office—is usually long.  Again, many Native citizens 
do not own cars.  And the State’s polling-place siting practices cause some 
voters to go to the wrong precincts.  Respecting the last factor, the Dis-
trict Court found that because Navajo voters “lack standard addresses[,] 
their precinct assignments” are “based upon guesswork.”  Democratic 
Nat. Committee v. Reagan, 329 F. Supp. 3d 824, 873 (Ariz. 2018).  As a 
result, there is frequent “confusion about the voter’s correct polling 
place.”  Ibid. 
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example, have added an exception to the statute for Native 
clan or kinship ties, to accommodate the special, “intensely 
local” situation of the rural Native American community.  
Gingles, 478 U. S., at 79.  That Arizona did not do so shows, 
at best, selective indifference to the voting opportunities of 
its Native American citizens. 
 The majority’s opinion fails to acknowledge any of these 
facts.  It quotes extensively from the District Court’s finding 
that the ballot-collection ban does not interfere with the 
voting opportunities of minority groups generally.  See ante, 
at 31, n. 19.  But it never addresses the court’s separate 
finding that the ban poses a unique burden for Native 
Americans.  See supra, at 36–37.  Except in a pair of foot-
notes responding to this dissent, the term “Native Ameri-
can” appears once (count it, once) in the majority’s five-page 
discussion of Arizona’s ballot-collection ban.  So of course 
that community’s strikingly limited access to mail service 
is not addressed.15  In the majority’s alternate world, the 


—————— 
15 In one of those footnotes, the majority defends its omission by saying 


that “no individual [Native American] voter testified that [the collection 
ban] would make it significantly more difficult for him or her to vote.”  
Ante, at 34, n. 21.  But as stated above, the District Court found, based 
on the testimony of “lawmakers, elections officials[,] community advo-
cates,” and tribal representatives, that the ban would have that effect for 
many Native American voters.  329 F. Supp. 3d, at 868; see id., at 870 
(“[F]or many Native Americans living in rural locations,” voting “is an 
activity that requires the active assistance of friends and neighbors”); 
supra, at 36–37.  The idea that the claim here fails because the plaintiffs 
did not produce less meaningful evidence (a single person’s experience) 
does not meet the straight-face standard.  And the majority’s remaining 
argument is, if anything, more eccentric.  Here, the majority assures us 
that the Postal Service has a “statutory obligation[ ]” to provide “effective 
and regular postal services to rural areas.”  Ante, at 34, n. 21.  But the 
record shows what the record shows—once again, in the Court of Ap-
peals’ words, that Native Americans in rural Arizona “often must travel 
45 minutes to 2 hours just to get to a mailbox.”  Democratic Nat. Com-
mittee v. Hobbs, 948 F. 3d 989, 1006 (CA9 2020).  That kind of back-
ground circumstance is central to Section 2’s totality-of-circumstances 
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collection ban is just a “usual burden[ ] of voting” for every-
one.  Ante, at 30.  And in that world, “[f]raud is a real risk” 
of ballot collection—as to every community, in every cir-
cumstance—just because the State in litigation asserts that 
it is.  Ante, at 33.  The State need not even show that the 
discriminatory rule it enacted is necessary to prevent the 
fraud it purports to fear.  So the State has no duty to sub-
stitute a non-discriminatory rule that would adequately 
serve its professed goal.  Like the rest of today’s opinion, the 
majority’s treatment of the collection ban thus flouts what 
Section 2 commands: the eradication of election rules re-
sulting in unequal opportunities for minority voters. 


IV 
 Congress enacted the Voting Rights Act to address a deep 
fault of our democracy—the historical and continuing at-
tempt to withhold from a race of citizens their fair share of 
influence on the political process.  For a century, African 
Americans had struggled and sacrificed to wrest their vot-
ing rights from a resistant Nation.  The statute they and 
their allies at long last attained made a promise to all 
Americans.  From then on, Congress demanded, the politi-
cal process would be equally open to every citizen, regard-
less of race. 
 One does not hear much in the majority opinion about 
that promise.  One does not hear much about what brought 
Congress to enact the Voting Rights Act, what Congress 
hoped for it to achieve, and what obstacles to that vision 
remain today.  One would never guess that the Act is, as 
the President who signed it wrote, “monumental.”  Johnson 
Papers 841.  For all the opinion reveals, the majority might 


—————— 
analysis—and here produces a significant racial disparity in the oppor-
tunity to vote.  The majority’s argument to the contrary is no better than 
if it condoned a literacy test on the ground that a State had long had a 
statutory obligation to teach all its citizens to read and write. 
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be considering any old piece of legislation—say, the Lan-
ham Act or ERISA. 
 But then, at least, the majority should treat the Voting 
Rights Act as if it were ordinary legislation.  The Court al-
ways says that it must interpret a statute according to its 
text—that it has no warrant to override congressional 
choices.  But the majority today flouts those choices with 
abandon.  The language of Section 2 is as broad as broad 
can be.  It applies to any policy that “results in” disparate 
voting opportunities for minority citizens.  It prohibits, 
without any need to show bad motive, even facially neutral 
laws that make voting harder for members of one race than 
of another, given their differing life circumstances.  That is 
the expansive statute Congress wrote, and that our prior 
decisions have recognized.  But the majority today lessens 
the law—cuts Section 2 down to its own preferred size.  The 
majority creates a set of extra-textual exceptions and con-
siderations to sap the Act’s strength, and to save laws like 
Arizona’s.  No matter what Congress wanted, the majority 
has other ideas. 
 This Court has no right to remake Section 2.  Maybe some 
think that vote suppression is a relic of history—and so the 
need for a potent Section 2 has come and gone.  Cf. Shelby 
County, 570 U. S., at 547 (“[T]hings have changed dramati-
cally”).  But Congress gets to make that call.  Because it has 
not done so, this Court’s duty is to apply the law as it is 
written.  The law that confronted one of this country’s most 
enduring wrongs; pledged to give every American, of every 
race, an equal chance to participate in our democracy; and 
now stands as the crucial tool to achieve that goal.  That 
law, of all laws, deserves the sweep and power Congress 
gave it.  That law, of all laws, should not be diminished by 
this Court. 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Catherine . I am over eighteen years of age and 


competent to testify to the matters contained herein. 


2. I am a resident of Fulton County in Georgia and my residence address is 


, , GA 8. 


3. I voted early on Friday June 5, 2020 since it was the last day to vote early. I 


arrived at the polling location at Sandy Springs Library at around 4:00 PM. I 


immediately noticed the long line outside that wrapped around to the back of 


the building (Exhibit A), but I thought it would only take a couple of hours to 


get through so I wasn’t too worried. It was extremely hot, especially in the 


places where there was no shade. I remember thinking that I wished I had 


come more prepared with a chair, hat, water, sunglasses, sunscreen, and 


phone charger but I knew I needed to stay in line to vote. If I had to guess 


there were between 100 and 200 people in line with me. No poll workers 


came outside to let us know how long it would take to get through the line. 


4. The first several hours were the worst. At first people were very good about 


maintaining social distance but after a while you’re just so tired you start to 


forget these new norms that we’re trying to adapt to still so people moved 


closer together. About two hours into my wait in line, I overheard a young 


man who had to leave and go to work. He had been waiting in line for about 







 


 


3 and a half hours at that point. Other people in the line tried to talk him into 


staying but he left.  


5. I remember being tired and trying to find a place to sit comfortably on the 


sidewalk but I was warned that there were red ants all over where I was 


trying to sit. So I remained standing.  


6. I texted my husband Jorge (Exhibit B)  who was at home alone with our kids 


while I waited. When I realized that it was going to take a lot longer than I 


anticipated to vote, I told him to eat dinner without me. 


7. As the line moved forward into the library, it snaked back and forth down the 


aisles of books and at one point I noticed that it was taking longer and longer 


to get down each aisle. Even the person standing behind me mentioned it. 


Some others in line took books off the shelves to keep themselves 


entertained. My phone was dead at that point and there was a woman behind 


me whose phone was also dead and she was worried about getting in touch 


with her family to tell them that she was okay. 


8. I got to the front of the line around 9:00 PM, or maybe a little later. I thought 


there were six people doing check in but it seemed to only be a couple. I 


observed six voting stations in total. There were machines that were not even 


being used because the check in process was so slow. You checked in with 


one person, you signed and initialed your information and then they had you 







 


 


walk to the next person to get your card and pointer then you vote and submit 


your ballot in the last machine.  


9. I don’t remember whether or not there was hand sanitizer present or 


available. It wasn’t available inside at the polling stations but there were 


pointer pens so we didn’t have to touch the screen however, it didn’t look 


like anyone sanitized them before they were given to me. I was concerned 


that they were not sanitizing common use items after others used them. I had 


waited for over five hours at that point so I had to take the pen.  The actual 


ballot was very quick because I had the opportunity to review the sample 


ballot while I waited. I don’t remember the time I left the polling location but 


the whole experience took over five hours total. I had to drive home, wash 


my hands, and disinfect everything I touched just to be safe since nothing 


was being disinfected. 


10. This experience made me really frustrated. I felt caught off guard by the 


situation. The process felt really dumb and complicated. I felt like there was 


no contingency plan in place. I work in Business and in my job, I have to 


think of everything that could go wrong and plan for them. I’m just surprised 


that there seemed to be no contingency plan in place in light of COVID-19. 


They had months to make plans. No staffer walked up and down the line to 







 


 


let people know how long the line would take. They give you wait estimates 


at Applebee’s but they couldn’t give us a time estimate to vote. 


11. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


12.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in anyway 


as anything other than a witness in this litigation. 


13.   I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the 11th day of June, 2020. 


      


       __________ 
       Signature 
       Catherine  


  







 


 


Exhibit A 
[Photograph of line taken while I was walking to the back of the line.] 


 


 







 


 


 
 
 
 
 
 
 


Exhibit B 
[Text conversation] 
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State of GEORGIA, Plaintiff,


v.


Eric H. HOLDER, in his official
capacity as Attorney General of


the United States, Defendant,


Tyrone Brooks, et al., Defendant–
Intervenors,


Georgia Association of Latino Elected
Officials, Defendant–Intervenor,


Marvin Lim, et al., Defendant–
Intervenors,


Concerned Black Clergy, et al.,
Defendant–Intervenors.


Civil Action No. 10–1062 (ESH).


United States District Court,
District of Columbia.


Nov. 2, 2010.
Background:  State of Georgia brought
action against United States Attorney
General, seeking preclearance under Vot-
ing Rights Act (VRA) of its voter registra-
tion application information verification
process, or, in the alternative, a declara-
tion that preclearance requirement was
unconstitutional. Parties moved to volun-
tarily dismiss.
Holdings:  A three-judge panel of the Dis-
trict Court held that:
(1) action was rendered moot by Attorney


General’s administrative preclearance,
and


(2) it would not condition dismissal on any
additional terms.


Motion granted.


1. Elections O12(8)
Administrative decision of United


States Department of Justice to not object
to state’s implementation of revised voter
registration application information verifi-
cation process rendered moot the state’s
action against United States Attorney


General, seeking preclearance of revised
process under Voting Rights Act (VRA).
Voting Rights Act of 1965, § 5, 42
U.S.C.A. § 1973c; 28 C.F.R. § 51.41.


2. Elections O12(8)
District court, in granting voluntary


dismissal of state’s action for preclearance
of revised verification process under the
Voting Rights Act (VRA) as moot, would
not, under its authority to add proper
terms, condition dismissal on a require-
ment that United States and the state
‘‘explain and justify’’ their strategic con-
duct prior to the case becoming moot.
Voting Rights Act of 1965, § 5(a), 42
U.S.C.A. § 1973c(a); Fed.Rules Civ.Proc.
Rule 41(a)(2), 28 U.S.C.A.


Anne W. Lewis, Bryan Tyson, Frank B.
Strickland, Strickland Brockington Lewis,
LLP, Atlanta, GA, for Plaintiff.


Brian F. Heffernan, U.S. Department of
Justice, Washington, DC, for Defendant.


Jon M. Greenbaum, Lawyers’ Commit-
tee for Civil Rights Under Law, Arthur B.
Spitzer, American Civil Liberties Union,
Michael D. Nolan, Milbank, Tweed, Hadley
& McCloy, Kristen M. Clarke, NAACP
Legal Defense & Educational Fund, Inc.,
Washington, DC, Meredith E.B. Bell–
Platts, American Civil Liberties Union
Foundation Inc., Atlanta, GA, Nina Pe-
rales, Mexican American Legal Defense &
Educational Fund, Inc., San Antonio, TX,
for Defendant–Intervenors.


ORDER


THOMAS B. GRIFFITH, Circuit
Judge, HENRY H. KENNEDY JR.,
District Judge, ELLEN SEGAL
HUVELLE, District Judge.


Plaintiff State of Georgia filed this case
against the United States Attorney Gener-
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al seeking preclearance under Section 5 of
the Voting Rights Act, 42 U.S.C. § 1973c,
of its ‘‘voter registration application infor-
mation verification process’’ (‘‘Verification
Process’’) or, in the alternative, a declara-
tion that Section 5 is unconstitutional.
(Compl. ¶¶ 62–91, filed June 22, 2010.)
Before the Court is the joint motion of the
parties to voluntarily dismiss the case pur-
suant to Federal Rule of Civil Procedure
41(a)(2).  (Joint Mot. to Dismiss, Aug. 20,
2010 [dkt. # 46].)  For the reasons stated
herein, that motion will be granted.


Under Section 5 of the Voting Rights
Act, ‘‘covered jurisdictions’’ must ‘‘delay
implementation of validly enacted state
legislation until federal authorities have
had an opportunity to determine whether
that legislation conforms to the Constitu-
tion and to the provisions of the Voting
Rights Act.’’ Morris v. Gressette, 432 U.S.
491, 501–02, 97 S.Ct. 2411, 53 L.Ed.2d 506
(1977).  Under Section 5, there are two
alternative paths to preclearance:  adminis-
trative preclearance through the Depart-
ment of Justice or judicial preclearance via
a civil action for declaratory judgment in
the District Court for the District of Co-
lumbia.  42 U.S.C. § 1973c(a);  28 C.F.R.


§ 51.10;  see Morris, 432 U.S. at 502, 97
S.Ct. 2411.  A covered jurisdiction may
pursue either option or both simultaneous-
ly.  Through the judicial path, the pro-
posed voting change may be implemented
if the court declares that the change ‘‘nei-
ther has the purpose nor will have the
effect of denying or abridging the right to
vote on account of race or color.’’  42
U.S.C. § 1973c(a);  Morris, 432 U.S. at
502, 97 S.Ct. 2411.  The administrative
path, however, allows a proposed change
to be implemented if it ‘‘has been submit-
ted TTT to the Attorney General and the
Attorney General has not interposed an
objection within sixty days after such sub-
mission,’’ or ‘‘the Attorney General has
affirmatively indicated that such objection
will not be made.’’  42 U.S.C. § 1973c(a);
28 C.F.R. § 51.41;  Morris, 432 U.S. at
502, 97 S.Ct. 2411.1  There is no judicial
review of the Attorney General’s decision
not to interpose an objection to the pro-
posed change.  See Morris, 432 U.S. at
504, 97 S.Ct. 2411.2  Thus, once the De-
partment of Justice grants administrative
preclearance, any pending judicial pre-
clearance action becomes necessarily moot.
See id.3


1. ‘‘In the event the Attorney General affirma-
tively indicates that no objection will be made
within the sixty-day period following receipt
of a submission, the Attorney General may
reserve the right to reexamine the submission
if additional information comes to his atten-
tion during the remainder of the sixty-day
period which would otherwise require objec-
tion in accordance with this section.’’  42
U.S.C. § 1973c(a).


2. In Morris, the Court explained:


In light of the potential severity of the sec-
tion 5 remedy, the statutory language, and
the legislative history, we think it clear that
Congress intended to provide covered juris-
dictions with an expeditious alternative to
declaratory judgment actions.  The con-
gressional intent is plain:  The extraordi-
nary remedy of postponing the implementa-
tion of validly enacted state legislation was


to come to an end when the Attorney Gen-
eral failed to interpose a timely objection
based on a complete submission.  Although
there was to be no bar to subsequent consti-
tutional challenges to the implemented leg-
islation, there also was to be no dragging
out of the extraordinary federal remedy be-
yond the period specified in the statuteTTTT


Since judicial review of the Attorney Gener-
al’s actions would unavoidably extend this
period, it is necessarily precluded.


432 U.S. at 504–05, 97 S.Ct. 2411 (internal
quotations omitted).


3. However, ‘‘[n]either an affirmative indica-
tion by the Attorney General that no objection
will be made, nor the Attorney General’s fail-
ure to object, nor a declaratory judgment
entered [by a court] TTT bar[s] a subsequent
action to enjoin enforcement’’ of the change.
42 U.S.C. § 1973c(a);  28 C.F.R. § 51.41.
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[1] After the present action was filed,
and with the consent of both plaintiff and
defendant, the Court granted permissive
intervention to four groups of defendant-
intervenors:  (1) Tyrone Brooks, et al.
(‘‘Brooks Intervenors’’) (Order of July 7,
2010 [dkt. # 6] );  (2) Georgia Ass’n of Lati-
no Elected Officials (‘‘GALEO Interve-
nor’’) (Order of July 28, 2010 [dkt. # 24] );
(3) Marvin Lim, et al.  (‘‘Lim Interve-
nors’’) (Order of July 29, 2010 [dkt. # 25] );
and (4) Concerned Black Clergy, et al.
(‘‘Concerned Black Clergy Intervenors’’)
(Order of Aug. 3, 2010 [dkt. # 30] ).  On
August 16, 2010, plaintiff amended its com-
plaint to reflect that it had revised its
proposed Verification Process.  (Am.
Compl., Aug. 16, 2010.)  That same day,
defendant notified the Court that after
having ‘‘conferred extensively with Plain-
tiff State of Georgia concerning this mat-
ter since the fall of 2008,’’ and having
reviewed the revised proposed verification
process, it no longer opposed preclearance
by the Court.  (Def.’s Notice at 2, Aug. 16,
2010 [dkt. # 44].)


Then, on August 18, 2010, the United
States Department of Justice informed
plaintiff that it did not intend to object to
implementation of the revised Verification
Process.  (Joint Mot. to Dismiss, Ex. 1.)
As there is no judicial review of this deci-
sion, the revised Verification Process has
achieved preclearance and may be imple-
mented.  See Morris, 432 U.S. at 504, 97
S.Ct. 2411.  Accordingly, on August 20,
2010, plaintiff and defendant jointly filed
the pending motion to dismiss pursuant to
Federal Rule of Civil Procedure 41(a)(2)
on the basis that this action had become
moot.  (Joint Mot. to Dismiss at 2.)


[2] All of the defendant-intervenors
agree that the present action is moot and
should be dismissed.  (Resp. of Concerned
Black Clergy Intervenors at 2, Sept. 7,
2010 [dkt. # 48];  Resp. of Brooks, GALEO
and Lim Intervenors at 2, Sept. 7, 2010


(‘‘Brooks, GALEO, Lim Resp.’’) [dkt.
# 49].)  Nonetheless, three of the four
groups of intervenors have asked the
Court ‘‘to use its authority under Rule
41(a)(2) [ ] to grant voluntary dismissal
only ‘on terms that the court considers
proper.’ ’’  (Brooks, GALEO, Lim Resp. at
2 (quoting Fed.R.Civ.P. 41(a)(2)).)  They
contend that the Court should ‘‘conduct a
review of the events leading to the Joint
Motion to Dismiss prior to dismissing this
action’’ because


the circumstances under which the State
of Georgia obtained administrative pre-
clearance for its new voter registration
procedures, on August 18, were highly
irregular, and that the manner in which
the administrative request was made
and acted upon was calculated to deprive
Intervenors of the opportunity to con-
test, comment upon, or play any role in
the disposition of the voting procedures
for which the State had sought preclear-
ance in this Court.


(Id. at 3.) Accordingly, these defendant-
intervenors request that the Court require
the State of Georgia and the Department
of Justice ‘‘to explain and justify their
conduct,’’ ‘‘[s]pecifically, TTT why they con-
ducted an unusual end-run around this
litigation via a supplemental administrative
review of the two voter registration proce-
dures at issue here, and why the adminis-
trative review was conducted and complet-
ed within a period of 24 hours, with no
notice to the public or to the Intervenors.’’
(Id.) Based upon this inquiry, they submit
that the Court could include in its ruling
on the motion to dismiss ‘‘such findings as
appropriate to prevent Defendant–Interve-
nors in future Section 5 preclearance ac-
tions in this Court from suffering similar
prejudice.’’  (Id.)


Defendant-intervenors cite no authority,
beyond the language of Rule 41(a)(2), for
their novel claim that the Court has the
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power in a judicial preclearance proceed-
ing to review the Department of Justice’s
conduct during administrative preclear-
ance proceedings and, perhaps, impose re-
quirements on how the Department of
Justice conducts such proceedings in the
future.  Indeed, such a suggestion appears
at odds with the Voting Rights Act’s clear
demarcation between the two proceedings.
Given the statutory scheme and the nar-
row issue actually before the Court in a
judicial preclearance action, the Court may
well lack the authority to use the occasion
of the dismissal of a mooted judicial pre-
clearance proceeding to impose require-
ments on the conduct of future administra-
tive preclearance proceedings.  The Court
need not answer that question today, how-
ever, because defendant-intervenors’ pro-
posed conditions are not ‘‘terms that the
court considers proper.’’  Fed.R.Civ.P.
41(a)(2). Defendant-intervenors concede
that the case is now moot because the sole
legal dispute—whether the State of Geor-
gia’s proposed Verification Process is enti-
tled to preclearance—has been resolved.
In this posture, it would not be ‘‘proper’’
to condition dismissal with a requirement
that the United States and the State of
Georgia ‘‘explain and justify’’ their strate-
gic conduct prior to the case becoming
moot.


Accordingly, it is hereby


ORDERED that the joint motion to dis-
miss filed by plaintiff and defendant is
GRANTED;  and it is further


ORDERED that the above-captioned
action is DISMISSED.


,


 


 


In re POLAR BEAR ENDANGERED
SPECIES ACT LISTING AND


§ 4(D) RULE LITIGATION.


This Document Relates To:  All Cases.


Misc. Action No. 08–764 (EGS).
MDL Docket No. 1993.


United States District Court,
District of Columbia.


Nov. 4, 2010.
Background:  Environmental organiza-
tions and others brought separate actions
challenging Fish and Wildlife Service’s
(FWS) decision to list polar bear as threat-
ened under Endangered Species Act
(ESA). Actions were consolidated, and par-
ties cross-moved for summary judgment.


Holding:  The District Court, Emmet G.
Sullivan, J., held that FWS improperly
determined that polar bear must have
been facing imminent extinction in order
to be listed as endangered, rather than
threatened, under ESA.


Remanded.


1. Environmental Law O647
The Fish and Wildlife Service’s (FWS)


listing decisions under the ESA are sub-
ject to review under the Administrative
Procedure Act (APA).  Endangered Spe-
cies Act of 1973, 4(a)(1)(A–E), 16 U.S.C.A.
§ 1533(a)(1)(A–E); 5 U.S.C.A. § 706(2)(A).


2. Administrative Law and Procedure
O763


Under the Administrative Procedure
Act’s (APA) arbitrary and capricious stan-
dard, the court must determine whether
the agency considered the factors relevant
to its decision and articulated a rational
connection between the facts found and the
choice made.  5 U.S.C.A. § 706(2)(A).


3. Statutes O219(2, 4)
The framework for reviewing an agen-


cy’s interpretation of a statute that the
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19.  I would be devastated if, after almost three hours of waiting in line, my vote 


is not counted because I did not write “EH” on my ballot.  


20.  The day after the election, I received a notice in the mail that told me the 


location of my polling site. I am attaching a photograph that I took of the 


notice as Exhibit E. The photograph fairly and accurately depicts the notice. 


21.  Although the notice is dated May 22, 2020, I did not receive it until June 10, 


2020, the day after the election. If I had needed the notice to know where to 


vote, it would have arrived too late to be helpful. 


22.  I responded to a poll set up on the website “NextDoor” about these notices. 


It showed that many other people in my neighborhood also did not receive a 


notice about the location of their polling place until after the election. I am 


attaching a screenshot that I took of this poll as Exhibit F. The screenshot 


fairly and accurately depicts the responses to the NextDoor poll at the time I 


checked the results.  


23.  I feel angry and fired up after this voting experience. I also feel helpless 


when I think of all the people who may not be able to spare hours waiting in 


line on a work day. I want to vote because it is one concrete action I can take 


to evoke change, especially when there is so much wrong at a federal, local, 


and moral level.  







24.  In November, I am going to vote early because I do not want to spend 


Election Day stuck in a line. Instead, I want to volunteer in some way, 


whether it be as a poll watcher or driving people to the polls. I want to spend 


Election Day helping voters.  


25.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


26.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


27.  I declare under penalty of perjury that the foregoing is true and correct. 


Further affiant sayeth not, this the ____ day of ________________, 2020. 


      


       _________ 
       Signature 
       AMANDA  


  







Exhibit A 
 


 
  







Exhibit B 
 


 
 
 
 
 
  







Exhibit C 
 


 
 
 
 
 


  







Exhibit D 
 


 
 
 
 
 
 
 


  







Exhibit E 
 


 
 


  







 Exhibit F  
 


 





		Previous Document










February 24, 2021 


State and Local Fiscal Impact of SB 241 
 
OVERVIEW 
 
The Georgia General Assembly is swiftly considering a slate of election administration bills this 
session that would have significant financial and operational impacts on county and state 
election offices. To support stakeholders engaging in the legislative debate, see the following 
independent fiscal analysis of Senate Bill 241. 
 
Like recent analysis released on HB 531, SB 67, SB 68, and SB 69, this memo is intended to be 
a helpful, interim guidepost for stakeholders. These findings are not comprehensive of all 
changes proposed in SB 241, and the analysis was completed quickly – matching the pace of 
the bill’s release and hearing schedule. Given the sweeping changes proposed in this bill, 
lawmakers are strongly encouraged to request an official fiscal note and to engage state 
and local election officials in deliberations. 
 
Among other proposed changes, SB 241 would: 


● eliminate no-excuse absentee voting; 
● require voters to submit additional identification when requesting and returning absentee 


ballots, including witness signatures for ballot return; and 
● establish a voter fraud and intimidation hotline.  


 
These three components of SB 241 could, alone, cost Georgia over $28 million in the next 
election cycle. The vast majority of these costs would fall on counties and would recur each 
election cycle – making elections less efficient and cost-effective over the long-term. A 
combined summary of costs per policy proposal are below, followed by a methodology 
overview. 
 


Estimated Minimum Cost of SB 241 


1 


Policy & Effect Statewide Costs Per Election Cycle 


Cost of Eliminating No-Excuse Absentee Voting $8,881,003.20 


   Diverting absentee voters to in-person voting $5,264,211.20 


   Voter education $3,616,792 


Absentee Ballot Application & Return ID Reqs. $6,829,279.89 


   Voter Registration System Updates $1,336,815.23 


   Secure Storage for Personal ID Documents Undetermined additional cost 


   Issuing Free Identification Documents $940,365.92 


   Diverted Absentee Voters to In-Person $846,418.56 


   Slower Ballot Verification $88,888.18 


   Absentee Ballot Material Redesign Undetermined additional cost 



https://votingrightslab.org/wp-content/uploads/2021/02/Fiscal-Impact-of-Georgia-Election-Bills.pdf
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I. FISCAL IMPACT OF ELIMINATING NO-EXCUSE ABSENTEE VOTING 
We estimate that eliminating no-excuse absentee voting will cost Georgia counties at least 
$8.88 million dollars each election cycle. 
 


Estimated Cost of Eliminating No-Excuse Absentee in Georgia 


*Note that voter education will be crucial for all provisions of SB 241, but we only include this line item 
once, as a minimum estimate. 
 
Cost of Diverted Absentee Voters 
SB 241 eliminates no-excuse absentee voting and will divert a significant number of voters to an 
in-person voting option – which is more expensive to administer. In Colorado, after 
implementation of mail voting, counties' average costs per vote decreased from $15.96 to $9.56, 
a difference of $6.40. This suggests that transitioning a voter from mail to in-person voting 
would result in an increased cost for counties of $6.40 per voter. 1,322,529 absentee ballots 
were cast in Georgia in 2020, out of 4,999,960 total votes (about 26.5% of all votes). 
 
In states like Mississippi and Texas without no-excuse absentee voting, only about 10% and 
11% of all votes were cast by absentee ballot in 2020, respectively. If we assume the changes 
proposed in SB 241 cause absentee voting to drop to 10%, diverting 822,533 voters to vote in 
person [1,322,529 - (4,999,960 * 0.10)], the increased cost of in-person voting for counties 
would be $5,264,211.20 (822,533 * $6.40). 
 
Cost of Voter Education 
SB 241 would require state and local election officials to undertake a significant voter education 
effort to ensure that all Georgia voters understand the new absentee voter eligibility, ballot 
request, and ballot return requirements. We estimate that Georgia counties would need to 
spend at least $0.50 per voter when conducting due diligence public education on new 
absentee voter rules, with recurring education each cycle. With 7,233,584 active registered 
voters in the state, this would amount to $3,616,792 in total voter education costs. Sample 
county-level estimates are shown below based on current active registered voter data from the 
SOS website (dated Feb. 8, 2021). 
 
 


2 


   Election Staff Retraining Undetermined additional cost 


Cost of Voter Fraud Hotline $342,917.00 


Cost of Litigation  $12,000,000.00 


Total Estimated Fiscal Impact $28,053,200.09 


Policy Effect Statewide Costs Per Election 


Diverting absentee voters to in-person voting $5,264,211.20 


Voter education* $3,616,792 


Total $8,881,003.20 



https://www.pewtrusts.org/~/media/assets/2016/03/coloradovotingreformsearlyresults.pdf

https://sos.ga.gov/index.php/elections/number_of_absentee_ballots_rejected_for_signature_issues_in_the_2020_election_increased_350_from_2018

https://fivethirtyeight.com/features/what-absentee-voting-looked-like-in-all-50-states/

https://sos.ga.gov/index.php/Elections/voter_registration_statistics
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Sample County Fiscal Impact: Voter Education on New Absentee Ballot Request Rules 


 
II. FISCAL IMPACT OF ABSENTEE BALLOT APPLICATION AND RETURN 
IDENTIFICATION REQUIREMENTS 
Georgia legislators have sponsored multiple bills that would require voters to include a 
photocopy of an ID or a driver’s license number when requesting and returning an absentee 
ballot, including SB 241, HB 531 and SB 67. This provision would generate costs, including: 
changes to the state voter registration system, a redesign of absentee ballot application 
materials, staff retraining, public education, and the provision of additional free ID cards. In total, 
we estimate the proposed ID requirement for absentee voting would cost $6,829,279.89 in the 
next election. 
 


Estimated Cost of Absentee Ballot Application and Return ID Requirements 


 
Costs of Voter Registration System Updates 
Georgia would need to push updates to its central voter registration system in order to 
implement an ID requirement for absentee ballot applications. This includes programming new 
data entry fields, adding new prompts for election workers, and increasing data storage capacity 
to save scans of voter ID documents. When Wisconsin enacted its ID requirement for absentee 
ballot applications in 2011, the fiscal note for the bill estimated that updates to the statewide 
voter registration system would cost $1,131,000 (in 2011 dollars), including both system 
modifications and user testing. Adjusting for inflation, this software update could cost Georgia 
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County Active Registered Voters Cost of Voter Education Total Extra Cost 


Chatham 209,000 $0.50 $104,500.00  


Cherokee 194,402 $0.50 $97,201.00  
Dougherty 63,534 $0.50 $31,767.00  
Floyd 61,944 $0.50 $30,972.00  


Fulton 819,937 $0.50 $409,968.50  
Lowndes 77,262 $0.50 $38,631.00 


Effect of Absentee Ballot Request ID Statewide Costs Per Election Cycle 


Voter Registration System Updates $1,336,815.23 


Secure Storage for Personal ID Documents Undetermined additional cost 


Issuing Free Identification Documents $940,365.92 


Diverted Absentee Voters to In-Person $846,418.56 


Slower Ballot Verification $88,888.18 


Absentee Ballot Material Redesign Undetermined additional cost 


Election Staff Retraining Undetermined additional cost 


Total $6,829,279.89 



https://docs.legis.wisconsin.gov/2011/related/fe/ab7/ab7_gab.pdf
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$1,336,815.23 (converting February 2011 dollars to January 2021 dollars using the Bureau of 
Labor Statistics calculator). 
 
Note that we were unable to estimate costs for additional, secure data storage needed to 
accommodate an influx of photo ID files. In 2020, Wisconsin had to significantly adjust the 
storage capacity of its voter registration system to accommodate the file size of photo ID images 
submitted by voters applying for absentee ballots. According to a 2020 report from the 
Wisconsin Election Commission, “[m]ultiple increases of memory were needed to keep pace 
with absentee requests and attached copies of photo ID’s...Photo files are very large, therefore 
the storage and capacity in WisVote had to be significantly adjusted.” Additionally, Georgia 
election officials may need additional physical storage capacity and security to safely store 
physical copies of photo IDs submitted by absentee voters upon both request and ballot return. 
This likely cost is also not included in the above estimate, but is notable. 
 
Cost of Issuing Free Identification Documents to Eligible Voters 
DDS offers free IDs to all eligible voters who currently lack one and wish to vote absentee. 
Because HB 531 creates challenges for would-be absentee voters without a DDS-issued ID or 
access to a printer or photocopier, the bill will increase voter uptake of the free voter ID option. 
 
Kentucky's SB 2 enacted last year included a fiscal impact analysis showing the provision of 
free IDs could cost the state up to $3,620,000. This number will likely be lower in Georgia, since 
the state already has in-person photo ID requirements (unlike Kentucky), but the costs would 
likely still be significant. In 2011, Indiana reported spending $13/free voter ID card. 
 
Georgia had 7,233,584 active registered voters in 2020. If we assume that just 1% of those 
voters wish to vote absentee each election cycle and do not possess an updated ID card, the 
cost to the state would be $940,365.92 (7,233,584 * .01 * $13). 
 
Cost of Slower Ballot Verification 
The National Vote at Home Institute (NVAHI) produced an operational toolkit to help election 
officials anticipate staffing and resource needs for administering absentee voting. Based on 
interviews with election officials across the country, they offer baseline time and cost estimates 
for discrete aspects of the absentee voting process. 
 
NVAHI estimates that an election worker can manually verify voter signatures for 180 absentee 
ballots per hour and that the average election worker is paid $16/hr. By layering ID photocopy 
and witness requirements onto existing signature matching requirements, SB 241 will effectively 
triple the time needed for ballot verification–generating additional labor costs.  
 
For this calculation, we use 2020 voter turnout figures but assume only 10% of voters (499,996; 
4,999,960 * 0.10) will choose to vote by mail, due to SB 241’s proposed elimination of 
no-excuse absentee. We also assume that only 60 ballots can be verified per person per hour, 
due to the additional requirements. Verifying this number of ballots at lower efficiency would 
cost counties $88,888.18 in labor costs per election.  [(499,996/60)*$16] - [(499,996/180)*$16] 


4 



https://www.bls.gov/data/inflation_calculator.htm

https://www.bls.gov/data/inflation_calculator.htm

https://elections.wi.gov/sites/elections.wi.gov/files/2020-10/April%202020%20Absentee%20Voting%20Report.pdf

https://dds.georgia.gov/voter-id#:~:text=The%20State%20of%20Georgia%20offers,registrar's%20office%20free%20of%20charge.

https://apps.legislature.ky.gov/recorddocuments/note/20RS/sb2/SCS1FN.pdf

https://www.ncsl.org/documents/legismgt/elect/Voter_ID_Costs_June2014.pdf

https://voteathome.org/elections-officials-operational-toolkit/
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III. FISCAL IMPACT OF VOTER FRAUD HOTLINE 
SB 241 would require the Georgia Attorney General’s Office to establish a voter fraud and 
intimidation hotline and to review each complaint or tip within three business days. To 
implement this provision, the state would need to hire additional staff to intake, review, and 
coordinate investigations based on incoming information year-round. A similar Virginia bill that 
would have required state officials to consistently investigate allegations of election fraud 
included a fiscal note of $342,917. This sum includes three new staffers tasked with reviewing 
evidence, coordinating investigations, and providing basic administrative support associated 
with this new function. We were unable to develop an estimate for technological and vendor 
costs associated with setting up a hotline and would offer Virginia’s fiscal estimate of $342,917 
as an analog for this provision in Georgia. This is a baseline estimate to keep such a system up 
and running, and does not take into account an influx of tips and the resource needs for detailed 
investigations.  
 
IV. FISCAL IMPACT OF LITIGATION 
Key provisions of SB 241 (and other House and Senate bills) – including changes to absentee 
ballot rules, early voting schedules, dropbox availability, and polling places – will inevitably 
trigger litigation. Laws mirroring SB 241 enacted in other states have resulted in massive 
attorney's fees for the state. In 2016, federal courts struck down as racially discriminatory an 
omnibus North Carolina election law. As part of the judgment against North Carolina, the state 
was required to pay plaintiffs' attorneys fees and costs of $5,922,165.28. Similarly, after Texas's 
photo ID law was successfully challenged, the state was required to pay plaintiffs' attorneys fees 
and costs of $6,790,333.31. A lawsuit against Georgia challenging this bill is likely to result in 
attorney's fees in the same range, not to mention the costs state attorneys must spend 
defending the law, which are likely to be equally high. Thus, by passing this law Georgia is 
creating costs of at least $6 million dollars, and potentially exposing itself to another $6 million in 
attorney's fees should it lose, for a total cost of $12 million. 
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https://lis.virginia.gov/cgi-bin/legp604.exe?201+oth+HB468F122+PDF

https://www.courtlistener.com/recap/gov.uscourts.ncmd.63492/gov.uscourts.ncmd.63492.508.0.pdf

https://www.courtlistener.com/recap/gov.uscourts.ncmd.63492/gov.uscourts.ncmd.63492.508.0.pdf

https://static.texastribune.org/media/files/b05d75bb7f587246255fccf873e686eb/RamosFeesOrderVoterId.pdf?_ga=2.177581477.128653425.1613934003-459888566.1612497005
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U.S.Department of Justice 


Civil Rights Division 


MAR 11 2000 


Melvin P. Kopecky, Esq. 
Kopecky & Roberts 
P.O. Box 128 

Washington, Georgia 30673 



Dear Mr. Kopecky: 



This refers to Act No. 224 (1999), which amends the city 
charter to change the method of election fo r  the city council to 
numbered posts with staggered terms (2-3)and a majority vote 
requirement, and provides an implementation schedule for the City 
of Tignall in Wilkes County, Georgia, submitted to the Attorney 
General pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 
1973c. We received your most recent responses to our October 4, 
1999, request for additional information on January 21 and March 
3, 2000. 


We have carefully considered the information you have 
provided, as well as Census data, and information and comments 
from other interested persons. According to the 1990 Census, the 
City of Tignall's population is 43 percent black. The city's 
five-member council is elected at large by plurality vote to 
four-year concurrent terms. Prior to 1999, only one member of 
the c i t y  council was black. The black councilmember ran for 
office in 1991 and 1995, and placed fifth in a field of eight 
candidates in 1991 and third in a field of six candidates in 
1995, just one vote ahead of the fourth and fifth place 
candidates. Based on our analysis of the available information, 
it appears that voting in Tignall is racially polarized and that 
minority voters under the existing system have achieved some 
success by limiting the number of votes that they cast fo r  city 
council seats in order to elect their candidate of choice. This 
technique is referred to as single-shot voting. Under the 







proposed system, each seat on the council that is up for election 
will be identified as a separate post and candidates will compete 
against one another for that specific poet. This will eliminate 
the opportunity minority voters have had under the existing 
system to boost the effectiveness of their vote for their 
preferred candidate through single-shot voting. 


The imposition of numbered posts and a majority vote 
requirement, in addition, are more likely to result in head-to-
head contests between minority and white candidates for the city 
council. Minority candidates who are forced into head-to-head 
contests with white candidates in this racially polarized voting 
environment are more likely to lose than would be the.case under 
the existing system with concurrent terms and a plurality vote 
requirement. 


We have also examined the implications for minority voters 

of staggering the terms of councilmembers, so that only two 

members are elected in one election cycle and three members are 

elected the next. In this context, it appears that staggering 

council terms will reduce the opportunity of minority voters to 

elect their candidate of choice through single-shot voting by 

reducing the number of positions to be voted upon and, thereby, 

limiting the effectiveness of this vote-withholding technique. 

The 1991 and 1995 election results appear to support this 

conclusion because the minority-preferred candidate won, but 

placed fifth and third, respectively, in contests in which only a 

few votes separated the winning and losing candidates. 



It appear8, therefore, that the city's proposed addition to 
its at-large election system of numbered posts, a majority vote 
requirement and staggered terms will lead to a worsening of 
minority electoral opportunity, which is prohibited by Section 5. 
See Beer v. Dited States, 425 U.S. 130, 141 (1976)("the purpose 
of [Section] 5 has always been to insure that no voting-procedure 
changes would be made that would lead to a retrogression in the 
position of racial minorities with respect to their effective 
exercise of the electoral franchisen); 28 C.F.R. 5 1 . 5 4 .  


We are aware that the city implemented these proposed 

changes without preclearance in the November 1999 municipal 

election, and that fewer than five candidates qualified for the 

five council positions. We are also aware that two of the 

candidates who did qualify were black. However, the November 

1999 election does not appear typical of city council elections 

in Tignall. First, the election occurred after we requested 

additional information about the proposed changes in October 








1999. There may well have been concern among some candidates 
about the legality of the election scheme since the city chose to 
implement the changes in election method without the requisite 
preclearance under Section 5. Second, the fact that candidates 
for at least three seats on the council were required under the 
unprecleared staggered term implementation schedule to select 
two-year terms may also have resulted in fewer candidates 
qualifying for city council than the number of seats that were up 
for election. 



The city maintains that the proposed changes were necessary 
t o  preclude the possibility of a complete turnover of the city 
council in a single election year. Yet, the city presented no 
convincing evidence that this feared occurrence had ever happened 
or was likely to happen in the future. Moreover, the addition of 
numbered posts and a majority vote requirement do not address the 
proffered concern of council turnover, and therefore appear to be 
wholly without support. 


Under Section 5 of the Voting Rights Act the submitting 
authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 
Georsin v. United States, 411 U.S. 526 (1973); see also the 
Procedures for the Administration of Section 5 (28 C.F.R. 51.52). 
In light of the considerations discussed above, I cannot 
conclude, as I must under the Voting Rights Act, that your burden 
has been sustained in this instance. Therefore, on behalf of the 
Attorney General, I must object to the proposed addition of 
numbered posts, staggered terms and a majority vote requirement 
to the method of electing councilmembers for the City of Tignall. 


We note that under Section 5 you have the r ight  to seek a 
declaratory judgment from the United States District Court for 
the District of Columbia that the proposed changes neither have 
the purpose nor will have the effect of denying or abridging the 
right to vote on account of race, color, or membership in a 
language minority group. See 28 C.F.R. 51.44. In addition you 
may request that the Attorney General reconsider the objection. 
See 28 C.F.R. 51.45. However, until the objection is withdrawn 
or a judgment from the District of Columbia Court is obtained the 
change to numbered posts, staggered terms and a majority vote 
requirement continue to be legally unenforceable. See 28 C.F.R. 
51.10. 



Because the staggered term implementation schedule is 
directly related to the objected-to change to staggered terms, no 
determination by the Attorney General is required or appropriate 
at this time with respect to the implementation schedule. See 28 
C.F.R. 51.22 (b) and 51.35. 








To enable us to meet our responsibility to enforce the 
Voting Rights Act, please inform us of the action the City of 
Tignall, plans to take concerning this matter. If you have any 
questions, you should call Judybeth Greene (202) 616-2350, an 
attorney in the Voting Section. 


Assistant 
Attorney General 
ivil Rights Division 
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So far just 2 new voting machines
statesboroherald.com/local/so-far-just-2-new-voting-machines


Bulloch County Election Supervisor Patricia Lanier Jones exhibits a paper ballot printout, which is
an essential element of Georgia's new voting system. At left is the voting touchscreen and printer


setup called the BMD. Behind her is the scanner and ballot box unit called the PPS. - photo by
AL HACKLE/Staff


Georgia’s new voting equipment, combining touchscreen digital voting and a printed-out
paper ballot, amounts not so much to a single type of new voting machine as a set of
different machines with which voters will interact.


"It's no longer one machine," said Bulloch County Election Supervisor Patricia Lanier Jones.
"It's now a screen and a printer and a ballot box, or I should say the correct name is a polling
place scanner."


As of Friday, the Bulloch County Board of Elections and Registration office had just two
examples each of the touchscreen and printer setup, called a BMD, for “ballot marking
device” and the scanner and ballot box unit, called a PPS, for "polling place scanner."


To supply all of its 16 Election Day precincts, Bulloch County is expected to receive a total of
188 BMD's and 25 PPS's.



https://www.statesboroherald.com/local/so-far-just-2-new-voting-machines
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 The state has planned to put the new equipment into use in all counties for the March 24
presidential primary. In-person early voting for that election begins March 2, so Bulloch and
other counties now have less than two months to receive all of the necessary machines, train
poll workers and prepare the polling places with appropriate wiring and some new furniture.


Jones had received no word yet from the state or its equipment manufacturer on when the
rest of the machines will be delivered. The old machines are supposed to be collected first,
she said, and that hasn't happened yet.


Of the two new machines, voters will spend much more time with the BMD, which includes
the touchscreen, so the number of these needed corresponds roughly to the number of the
old voting machines. One difference, Jones noted, is that the BMD screen will display the
choices for only a single office or question at a time instead of multiple ballot items.


When the voter is ready, the BMD will print out the voter's choices as a condensed, readable
paper ballot, which also includes a barcode.


Each polling place will need at least one PPS, where the voter inserts the ballot, which is
scanned and falls into a locked box. Bulloch's largest precincts will get two of these units,
Jones said. The PPS both records a photo-like image of the ballot and counts the encoded
votes.


Voters will not get to keep their paper ballot, but it too will be stored away, available if any
challenge goes as far as a count of paper ballots.


"You hold it (the printed ballot) in your hand, you see, 'Oh yeah, this is the way I wanted to
vote,' and then you feed it into the scanner, and when it scans, it goes into the ballot box,"
Jones said.


$107 million order


These machines are part of Georgia's $107 million contract with Dominion Voting Systems.
The state's previous paperless, touchscreen voting machines, introduced in November 2002
and in use for 17 years, were orginally manufactured by Diebold and most recently
maintained by Election Systems & Software.


After the Legislature and the Georgia Secretary of State's Office set the purchase of the new
equipment in motion, U.S. District Court Judge Amy Totenberg issued a ruling in August that
the old machines must not be used after 2019. So, Georgia's only obvious alternatives to the
new machines at this point would be to seek a new court ruling or revert to handmarked
paper ballots.


Some local costs


The state is paying for the BMD and PPS units and also for devices called PollPads, used to
check-in voters with their identification cards.
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But the special ballot paper, costing about 13 or 14 cents a sheet and containing an
embedded security code, will be a county expense, Jones said. So will any required
furniture. The BMD units, which resemble large touchscreen tablets paired with ordinary
office printers, do not have stands like the old machines.


"We're going to have the expense of the ballot paper," Jones said. "We're going to have the
expense of whatever this equipment is going to sit on, whether it's a table or we build
shelves. That's just something that we're going to have deal with."


Regular paper can be used in the test mode, she noted, but the special paper is required for
actual voting.


Of course with the furniture needs yet to be determined, she doesn't have an estimate of the
local cost.


Demo ballot


Bulloch County's first set of the new machines, including one BMD and one PPS, was
delivered before the Nov. 5 city elections. But Jones did not unpack the new setup until after
that election day, the last in which the old machines were used, to avoid confusion.


To get acquainted with the new equipment, elections office staff members have informally
tried out this single set of machines. A demonstration "ballot" includes questions about the
state bird, state flower and Georgia's capital cities before Atlanta.


Jones and two other staff members have gone to formal training in the use of the new
system. But before these machines are used in March, all of Bulloch County's  approximately
150 poll workers need to be trained.


Each county is supposed to be assigned a Dominion representative to work with local
elections officials through this first year. Jones had not received any word about the
scheduling of the representative's first visit, or of a visit by someone assigned by the Georgia
Secretary of State's Office to check that the electrical wiring of each precinct is sufficient for
the new equipment.


She said she had hoped to pair that with a series of visits of her own to check for furniture
needs in the precincts, but will probably go ahead with those visits soon on her own.


"I'm going to have to," Jones said. "I've been waiting on them and they haven't got here yet."


'We'll make it work"


The second set of new machines remained in its packaging Thursday. But she plans to set it
up soon, probably across the hall from her office in the room used for early voting, to do
some voter education in the next few weeks. She will invite civic groups and other local
organizations to visit to learn about the new equipment, she said.







4/4


"It will  be easier for them to come to us than to take all of this to them," she said.


Asked how confident she is that the new machines, once delivered, can be used for the
March 24 presidential primary, Jones said, "We'll make it work."


Trial and error


But she also said that she and her staff and all of the poll workers will be novices with the
new machines at first. She noted that the presidential primary is a relatively simple election,
with just one race with one set of candidates on each party's ballot.


But the county and state general primary May 19 will have larger, more complicated ballots.
Then the Nov. 3 general election will bring both a complex ballot and probably also the
higher turnout expected for a presidential election final.


"We've got a small election. It's going to be trial-and-error, and we just keep building toward
November," Jones said. "That's all we can do."
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UNITED STATES DISTRICT COURT 
 NORTHERN DISTRICT OF GEORGIA 
 ATLANTA DIVISION 
 
MARY INGRAM,   ) 
 ) 


Plaintiff, ) 
 ) Civil Action 


 v.  ) File No.  
  )  


BUFORD CITY SCHOOL DISTRICT, ) JURY TRIAL DEMANDED 
GEYE HAMBY, in his individual and ) 
official capacities, and KALEEN ) 
PULLEY, in her individual and ) 
official capacities, ) 
 ) 
 Defendants. )  
_________________________________ ) 


 
COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF 


 
Plaintiff, Ms. Mary Ingram, submits the following Complaint for Damages 


and Equitable Relief against Defendants Buford City School District, Geye 


Hamby, individually and in his official capacity, and Kaleen Pulley, individually 


and in her official capacity (hereinafter collectively referred to as “Defendants”), 


showing the Court as follows: 
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INTRODUCTION 


1.  


This is employment case arising from race discrimination and retaliation 


against Ms. Ingram and violation of her First Amendment rights by the 


administration of the Defendant Buford City School District.    


2.  


Ms. Ingram, an African American or black woman, was a dedicated 


paraprofessional educator serving the students of the Buford City School District 


for nearly twenty years until she asked questions on behalf of herself and other 


black citizens at a public meeting of the school Board as to why the District 


refused to use school colors associated with a black school before the District’s 


schools were integrated. After that, Defendant Hamby, who openly refers to black 


people as “niggers,” (see Audio Recording of Hamby, available 


at https://www.dropbox.com/s/qaopbjs0n2allkb/Audio%20from%20Sony%20ICD-


BX140%202018-01-16.mp3?dl=0) and Defendant Kaleen Pulley disciplined and 


terminated Ms. Ingram without any justification.  


3.  


Plaintiff asserts claims for race discrimination and retaliation in violation of 


42 U.S.C. § 1981 and 42 U.S.C. § 1983. She has timely filed a charge of 
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discrimination at the United States Equal Employment Opportunity Commission 


and awaits a Notice of Right to Sue letter. Upon receipt of a Notice of Right to Sue 


letter, she will move for leave to amend this lawsuit to add race discrimination and 


retaliation claims under Title VII of the Civil Rights Act of 1964 as amended, 42 


U.S.C. §2000e et. seq. She also asserts claims under 42 U.S.C. § 1983 for violation 


of the Equal Protection Clause and the First Amendment to the Constitution of the 


United States. She seeks back pay and the lost economic benefits of her 


employment, reinstatement or front pay in lieu of reinstatement, compensatory and 


punitive damages, reasonable attorney’s fees and costs of litigation, and all other 


relief this Court may deem just. 


EXHAUSTION OF ADMINISTRATIVE REMEDIES 


4.  


Ms. Ingram has satisfied all administrative prerequisites to perfect her claims 


of discrimination and retaliation under Title VII. Specifically, she timely filed a 


Charge of Discrimination with the Equal Employment Opportunity Commission 


(“EEOC”), and is awaiting investigation of her allegations and the issuance of a 


Notice of Right to Sue or EEOC intervention in this case. 
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JURISDICTION AND VENUE 


5.  


Plaintiff’s claims present federal questions over which this Court has 


jurisdiction pursuant to 28 U.S.C. § 1331 and § 1343(a). 


6.  


The violations of Plaintiff’s rights occurred in the Northern District of 


Georgia. Venue is proper under 28 U.S.C. § 1391(b) and (c), as a substantial part 


of the events and omissions giving rise to Plaintiff’s claims occurred in the Atlanta 


Division of the United States District Court for the Northern District of Georgia. 


PARTIES 


7.  


 Plaintiff Mary Ingram is a black female who currently resides in Gwinnett 


County, Georgia, which is in the Atlanta Division of the Northern District of 


Georgia. 


8.  


Defendant Buford City School District (“BCSD” or “the District”) is a local 


public school district operating by virtue of Art. VIII, § VII, ¶ 1 of the Constitution 


of the State of Georgia, which granted authority to counties to establish and 


maintain public schools within their limits but reserved authority in municipalities 
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to maintain existing independent school systems. BCSD is governed by the Buford 


Board of Education and may be served with process by service upon its Chief 


Executive Officer, Superintendent Geye Hamby. 


9.  


Defendant Geye Hamby is and was at all relevant times the Superintendent 


of the Defendant BCSD. He is sued in his individual and official capacities. 


Hamby is subject to the jurisdiction of this Court and may be served with process 


by personal service or leaving copies of the summons and complaint at his 


dwelling house or usual place of abode with some person of suitable age and 


discretion residing there, or by delivering a copy of the summons and complaint to 


an agent authorized to receive service of process. 


10.  


Defendant Kaleen Pulley is and was at all relevant times the Principal of the 


Buford Academy, a school in the Defendant BCSD. She is sued in her individual 


and official capacities. Pulley is subject to the jurisdiction of this Court and may be 


served with process by personal service or leaving copies of the summons and 


complaint at her dwelling house or usual place of abode with some person of 


suitable age and discretion residing there, or by delivering a copy of the summons 


and complaint to an agent authorized to receive service of process. 
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11.  


At all times relevant to this action, Defendant BCSD was Plaintiff’s 


“employer” as defined by Title VII, 42 U.S.C. § 2000e(b). 


12.  


At all times relevant to this action, Defendant BCSD was a state actor within 


the meaning of the Constitution. 


13.  


At all times relevant to this action, Defendants Hamby and Pulley were 


acting under color of state law.  


FACTS 


14.  


Despite the decision in Brown v. Board of Education, 347 U.S. 483 (1954), 


the BCSD was, prior to 1969, racially segregated. 


15.  


Prior to desegregation in 1969, the school colors used for the black high 


school in the BCSD were different than those used for the white high school. 
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16.  


At the time of desegregation, the BCSD agreed to use colors at the racially 


integrated high school from both the black high school, Greenard-Watson, which 


were purple and gold, and the predominantly white high school, Buford High 


School, which were green and white. 


17.  


 Ms. Ingram graduated from the racially integrated high school in 1970. 


18.  


The school colors from Greenward-Watson and Buford High School were 


not integrated and no change was made to the colors until 1971 after racial issues 


between some black students and white students were settled, at which point the 


color gold was added to the colors of green and white for the integrated school. 


19.  


 On May 21, 2014, out of ten performance competencies, Mary Ingram 


received six excellent and four above average ratings in the competencies.   


20.  


Comments on the reviews said “Mary is a valued member of our school and 


BCSS.  She is dedicated to the students she works with and her love for the 


Case 1:18-cv-03103-ELR   Document 1   Filed 06/27/18   Page 7 of 31







 
8 


 


students is obvious.  She is always positive and eager to help with anything.  She 


will go above and beyond when asked.” 


21.  


 In September of 2014, a virtual tour of the new multi-purpose facility built 


by the school system was sent to School District employees. The tour showed only 


the colors green and white. Mary Ingram sent Defendant Dr. Hamby an email 


telling him that she was concerned that the color gold was not being represented in 


the new facility or in the school shirts. 


22.  


 In response to the email sent by Ms. Ingram, Dr. Hamby came over to the 


academy where she worked and called her into Ms. Pulley’s office. He said that he 


was going to show Mary Ingram she was wrong about the colors and pulled up the 


virtual tour, whereupon he discovered that the color gold was not represented. He 


also went into the clothes closet and saw that there was almost no gold represented 


in any of the clothing items that are sold for the mandatory school uniforms. He 


said he would talk to the PTO and ask if they would add more colors. 
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23.  


 Ms. Ingram decided to create a petition to Buford City School Board of 


Education from the Buford black community asking for the color gold to be 


represented in the school colors. 


24.  


 On September 29, 2014, Ms. Ingram presented the signed petition to the 


Buford Board of Education during the meeting. The School Board asked that 


Ms. Ingram start to attend Board of Education meetings and the Buford City 


Council meetings regularly and that she encourage others in the black community 


to do so as well. 


25.  


 On November 4, 2014, Dr. Hamby saw Ms. Ingram in the hallway. She 


commented to him that he did not speak to or acknowledge her when he saw her 


with other team members earlier that day. He looked at Ms. Ingram with contempt 


in his eyes and told her, “No, I didn’t speak to you and I don’t have to and 


probably would never speak to you again.” Later Ms. Ingram was called into a 


meeting with Dr. Hamby in Ms. Pulley’s office. Ms. Ingram asked for a witness, a 


teacher Lucretia Smith, because she was afraid of Dr. Hamby because of the way 


he responded to her earlier. 
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26.  


 During the meeting, Dr. Hamby kept referring to Ms. Ingram as “that one.”  


He told Ms. Pulley that “Not only is she going to the Board of Education meeting, 


but now she is going to the City Council Board meetings.” 


27.  


 Ms. Ingram asked Dr. Hamby if her job would be in jeopardy if she went to 


the meetings. He said that he could not stop her from going to the meetings, but he 


felt for her to express community concerns would be a conflict of interest. 


28.  


 Ms. Pulley asked Ms. Ingram to run by with her what she would say at the 


Board of Education or the City Council Board meetings so that she could let 


Dr. Hamby know ahead of time. Ms. Ingram told them no, because that would 


infringe on her constitutional rights. 


29.  


 In January 20, 2015, Ms. Ingram received her first write up by Ms. Pulley in 


15 years of being at the Academy for requesting children to smile and accusing 


colleagues of deliberately not closing a bus hallway door. 
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30.  


 On January 22, 2015, Ms. Ingram responded to the write up, stating that she 


had asked for a smile from the kids as they entered the building from the beginning 


of the year. She said that the children said it was a positive gesture. She also told 


Ms. Pulley that she had brought to her attention that the children were being 


exposed to the cold needlessly out of concern for their well-being. Ms. Ingram had 


never once expected to be written up for being concerned about the children being 


cold. Ms. Ingram expressed in her rebuttal that she felt this was a direct retaliation 


against her because she refused Ms. Pulley’s request to tell her what she would say 


in advance before school Board or City Council meetings. 


31.  


 In August 2015, Ms. Ingram was assigned to be the paraprofessional for 


Dr. Hamby’s niece, Landon Forbes. 


32.  


 On May 5, 2015, Ms. Ingram received her performance review. Out of the 


ten performance competencies, she received two excellent, five above average, two 


satisfactory and one “needs improvement” rating in the competencies. The 


comment section said that “teachers note that Mrs. Ingram is very easy to work 


with and takes initiative to get involved in students.  She works well with all 
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children in the classroom.  She expresses her affection for her students and often 


brings them treats or rewards them for good behavior.”  It further asked 


Ms. Ingram to “please adhere to procedures for representing Buford Academy 


outside of school.” (emphasis added). 


33.  


 On October 11, 2016, Ms. Ingram received a second write-up for allegedly 


clipping coupons, wearing headphones while in class, cleaning her purse, and 


inconsistent/inaccurate grading of papers. 


34.  


 On October 16, 2016, Ms. Ingram replied to the write-up. She admitted she 


clipped a couple of coupons while the kids were doing independent reading. She 


admitted she had Bluetooth around her neck but that she never used it in the 


classroom and never cleaned her purse. She said the inaccurate grading of papers 


was never discussed with her and the answer key came from the teacher, not from 


Ms. Ingram. 


35.  


 In April 2017, Ms. Pulley told Ms. Ingram that she took her off the fifth 


grade lunch duty because Ms. Ingram “argued with her” and she made a child 


curse. Ms. Ingram did not argue, but simply stated that she did not make the child 
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curse, nor had she ever taught, encouraged him to curse or ever witnessed him 


curse. Ms. Pulley insisted that Ms. Ingram made the child curse. 


36.  


 On April 14, 2017, Ms. Ingram received a third write-up, dated April 12, 


2017.  This write-up for refusing to allow the fifth graders to enter the cafeteria 


prior to 12:43, being confrontational/argumentative with a student (the same child 


she was accused of causing to curse), not allowing parents to enter the building 


when needing to drop off their students or have large items, and discussing 


inaccurate information with colleagues regarding the security door installation. 


37.  


 On April 21, 2017, Ms. Ingram provided her written reply, which refuted 


Ms. Pulley’s accusations, and stated the following: 


 Attending the school board meetings is my legal 
right as a citizen of the City of Buford.  I am concerned 
this is a direct retaliation against me because of our 
conversation on November 4, 2014 when I refused your 
request for me to tell you what questions I would raise or 
statements I would make at the City of Buford Council 
Board and Buford Board of Education meetings.  During 
this meet, you asked that in the future I run by you what I 
was going to say prior to me attending each meeting.  I 
told you that would infringe on my Constitutional Rights.  
Recently, I have asked for sidewalks in my neighborhood, 
and I also asked for the Gold color to be more 
represented in our school colors in the City of Buford 
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Council Board and Buford Board of Education meetings.  
At this point, I feel that every time I speak up for things 
concerning my community, my job is threatened. 
 
 My performance evaluations, comments over the 
last few years speak highly of my value, initiative to get 
involved with students, flexibility, dedication, affection 
and love for the students, willingness to go above and 
beyond, and how I am easy to work with.  Just last 
month, I received letters from previous students now in 
Middle School stating how much they loved me and 
thanking me for the love that I have shown them.  I have 
never received a performance review that was less than 
satisfactory. 
 
 I have worked for this school for nearly 15.5 years 
without any issues.  In fact, I had a excellent record until 
I started attending the City of Buford Council Board and 
Buford Board of Education meetings. 
 
 Now that I am being reprimanded for following the 
rules and directives given to me in the lunchroom and the 
car line, being accused of making a child curse, and 
being accused of saying false things about the second 
board meeting.  I feel this is an act of retaliation and 
discrimination.  I love my job, my students, and my co-
workers, and at this point, I am an a loss of what I could 
do to lessen the threat of losing my job short of stopping 
attending the City of Buford Council Board and Buford 
Board of Education meetings. 
 
 I will not stop attending these meetings and I will 
not be threatened or harassed into doing so.  I will 
continue to be professional and courteous to all that I 
encounter.” (Emphasis added). 
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38.  


 On June 14, 2017, Ms. Ingram received a letter of termination. In that letter, 


Ms. Pulley recited, among other things that Ms. Ingram was “perceived as being 


disrespectful, argumentative and unfriendly and not a good fit in a school 


environment.”  


COUNT I 
Race Discrimination in Violation of the Equal Protection Clause  


of the United States Constitution  
(Asserted via 42 U.S.C. § 1983) 


Against All Defendants 


39.  


All preceding paragraphs are incorporated herein by reference. 


40.  


The Equal Protection Clause of the Fourteenth Amendment to the United 


States Constitution entitles Plaintiff to equal protection under the laws, including 


equal protection with respect to race. 


41.  


Defendants disciplined and terminated Plaintiff’s employment based upon 


her race and the race of the citizens she represented at City of Buford Council 


Board and Buford Board of Education meetings, rather than because of a legitimate 


justification. 
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42.  


No compelling or other governmental interest supports the Defendants’ use 


of race as a basis for the employment decision giving rise to this Complaint. 


43.  


Defendants undertook all of the unlawful conduct giving rise to Plaintiff’s 


claims while acting under color of State, local law, regulations, customs or usages. 


44.  


 Defendant Hamby, individually and in his official capacity, violated clearly 


established law prohibiting the termination of employees based on race. 


45.  


Defendant Pulley, individually and in her official capacity, violated clearly 


established law prohibiting terminating employees based on race. 


46.  


Defendant Hamby undertook his unlawful conduct intentionally, recklessly 


and maliciously with respect to Plaintiff and her federally protected rights, entitling 


Plaintiff to recover compensatory and punitive damages against him, individually. 


47.  


Additionally, Defendant Pulley undertook her unlawful conduct 


intentionally, maliciously and recklessly with respect to Plaintiff and her federally 
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protected rights, entitling Plaintiff to recover compensatory and punitive damages 


against her, individually. 


48.  


Defendants’ actions were willful, wanton, and intentionally directed to harm 


Plaintiff. 


49.  


Defendants’ actions were reckless and were taken in willful disregard of the 


probable consequences of their actions. 


50.  


As a direct and proximate result of the Defendants’ violations of the Equal 


Protection Clause, Plaintiff has suffered damages including lost wages, emotional 


distress, inconvenience, loss of benefits, humiliation, and other indignities. 


COUNT II 
42 U.S.C. § 1981 - Race Discrimination 


(Asserted via 42 U.S.C. § 1983 against Defendant Buford City School District 
and via § 1981 against Defendants Hamby and Pulley) 


Against all Defendants 
 


51.  


All preceding paragraphs are incorporated herein by reference. 
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52.  


Plaintiff and Defendants were parties to an employment agreement under 


which, inter alia, Plaintiff worked for Defendants and Plaintiff was compensated 


for her work. 


53.  


Plaintiff performed her contractual obligations. 


54.  


42 U.S.C. § 1981 prohibits Defendants from discriminating against Plaintiff 


on the basis of race with regard to the making and enforcing of her employment 


with the School District.   


55.  


 Defendants violated Plaintiff’s rights under 42 U.S.C. § 1981 by disciplining 


and terminating her employment because of her race and the race of the citizens 


she represented at City of Buford Council Board and Buford Board of Education 


meetings, rather than for legitimate justification.  


56.  


As a direct and proximate result of Defendants’ violations of 42 U.S.C. § 


1981, Plaintiff has suffered damages including emotional distress, inconvenience, 


loss of income and benefits, humiliation, and other indignities. 


Case 1:18-cv-03103-ELR   Document 1   Filed 06/27/18   Page 18 of 31







 
19 


 


57.  


Defendants undertook all of the unlawful conduct giving rise to Plaintiff’s 


claims while acting under color of State, local law, regulations, customs or usages. 


58.  


Defendant Hamby possessed final policymaking authority with respect to the 


wrongful actions he undertook against Plaintiff which are complained of herein.  


59.  


Defendant Hamby, individually and in his official capacity, violated clearly 


established law. 


60.  


Defendant Hamby, individually and in his official capacity, undertook his 


unlawful conduct intentionally and maliciously with respect to Plaintiff and her 


federally protected rights, entitling Plaintiff to recover compensatory and punitive 


damages against him. 


61.  


Additionally, Defendant Hamby, individually and in his official capacity, 


undertook his unlawful conduct recklessly with respect to Plaintiff and her 


federally protected rights, entitling Plaintiff to recover compensatory and punitive 


damages against him. 
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62.  


Defendant Pulley possessed final policymaking authority with respect to the 


wrongful actions she undertook against Plaintiff which are complained of herein. 


63.  


Defendant Pulley, individually and in her official capacity, violated clearly 


established law. 


64.  


Defendant Pulley undertook her unlawful conduct intentionally and 


maliciously with respect to Plaintiff and his federally protected rights, entitling 


Plaintiff to recover compensatory and punitive damages against her. 


65.  


Additionally and in the alternative, Defendant Pulley, individually and in her 


official capacity, undertook her unlawful conduct recklessly with respect to 


Plaintiff and her federally protected rights, entitling Plaintiff to recover 


compensatory and punitive damages against her. 


66.  


Defendants’ actions were willful, wanton, and intentionally directed to harm 


Plaintiff. 
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67.  


Defendants’ actions were reckless and were taken in willful disregard of the 


probable consequences of their actions. 


68.  


As a direct and proximate result of the Defendants’ violations of 42 U.S.C. § 


1981 and § 1983, Plaintiff has suffered damages including lost wages, emotional 


distress, inconvenience, loss of benefits, humiliation, and other indignities. 


COUNT III 
RETALIATION 


Retaliatory Discipline, Retaliation in the Terms and Conditions of 
Employment, and Retaliatory Termination in Violation of 42 U.S.C. § 1981 


(Asserted via 42 U.S.C. § 1983 against Defendant Buford City School District 
and via § 1981 against Defendants Hamby and Pulley) 


Against all Defendants 
 


69.  


Plaintiff hereby incorporates each and every preceding paragraph as if set 


forth fully herein. 


70.  


Plaintiff and Defendants were parties to an employment agreement under 


which, inter alia, Plaintiff worked for Defendants and Plaintiff was compensated 


for her work. 


 


Case 1:18-cv-03103-ELR   Document 1   Filed 06/27/18   Page 21 of 31







 
22 


 


71.  


Plaintiff performed her contractual obligations.  


72.  


Plaintiff is a black citizen who engaged in statutorily protected activity by 


objecting to, advocating for and with other black citizens, and complaining against 


race discrimination prohibited by 42 U.S.C. § 1981 and Title VII of the Civil 


Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. 


73.  


42 U.S.C. § 1981 prohibits the Defendants from retaliating against Plaintiff 


because she opposed, objected to, and complained against race discrimination 


prohibited by 42 U.S.C. § 1981 and Title VII of the Civil Rights Act of 1964, as 


amended, 42 U.S.C. § 2000e et seq. 


74.  


During Plaintiff’s employment with the School District, Defendants 


subjected her to retaliation because she advocated for and with other black citizens 


and opposed, objected to, and complained against illegal race discrimination. 


Defendants retaliated against Plaintiff by taking various retaliatory actions against 


her including, but not limited to: (a) selectively imposing and enforcing workplace 


policies, practices, and procedures against her; (b) subjecting Plaintiff to 
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disciplinary action or more severe disciplinary actions, on the basis of her exercise 


of federally protected rights as compared with employees who did not engage in 


similar statutorily protected activity. 


75.  


The above-pled retaliatory conduct toward Plaintiff constitutes unlawful 


retaliation against Plaintiff in violation of 42 U.S.C. § 1981 and 42 U.S.C. § 1983. 


76.  


As a direct and proximate result of Defendants’ unlawful actions, Plaintiff 


has suffered lost compensation and other benefits of employment, emotional 


distress, inconvenience, loss of income, humiliation, and other indignities. 


77.  


 Defendants undertook their conduct intentionally and maliciously with 


respect to Plaintiff and her federally protected rights, or additionally, and in the 


alternative, undertook their conduct recklessly with respect to Plaintiff and her 


federally protected rights, entitling her to recover punitive damages against them.  


78.  


 Defendants took their actions against Plaintiff under color of State and local 


law, ordinances, customs or usages. 


 


Case 1:18-cv-03103-ELR   Document 1   Filed 06/27/18   Page 23 of 31







 
24 


 


79.  


Defendant Hamby possessed final policymaking authority with respect to the 


wrongful actions he undertook against Plaintiff which are complained of herein. 


80.  


 Defendants Hamby, individually and in his official capacity, violated clearly 


established law.  


81.  


Additionally, Defendant Hamby, individually and in his official capacity, 


undertook his unlawful conduct recklessly with respect to Plaintiff and her 


federally protected rights, entitling Plaintiff to recover compensatory and punitive 


damages against him. 


82.  


Defendant Pulley possessed final policymaking authority with respect to the 


wrongful actions she undertook against Plaintiff which are complained of herein. 


83.  


Defendant Pulley undertook her unlawful conduct intentionally and 


maliciously with respect to Plaintiff and his federally protected rights, entitling 


Plaintiff to recover compensatory and punitive damages against her. 
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84.  


Defendants’ actions were willful, wanton, and intentionally directed to harm 


Plaintiff. 


85.  


Defendants’ actions were reckless and were taken in willful disregard of the 


probable consequences of their actions. 


86.  


  Pursuant to 42 U.S.C. § 1981, Plaintiff is entitled to damages against 


Defendants, including back pay and lost benefits, compensatory damages, punitive 


damages, attorney’s fees and costs of litigation pursuant to 42 U.S.C. § 1988, and 


all other relief recoverable under 42 U.S.C. § 1981.  


COUNT IV 
 Violation of First Amendment Right to Freedom of Speech 


(Asserted via 42 U.S.C. § 1983) 
Against all Defendants 


 
87.  


 The preceding paragraphs are incorporated by reference as if fully set forth 


herein. 
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88.  


Plaintiff engaged in constitutionally protected activity by, inter alia, speaking 


as a citizen on matters of public interest. 


89.  


Defendants took adverse employment actions against Plaintiff because of her 


constitutionally protected speech, and/or it was a motivating factor in their decisions 


to take those actions against her. 


90.  


 Defendants’ actions have deprived Plaintiff of her right to freedom of speech 


as guaranteed by the First Amendment to the Constitution of the United States. 


91.  


 This violation of rights was proximately caused by Defendants, who were 


acting under color of state law, and local ordinances, regulations, customs or usages 


of the School District  and Defendant Hamby in his Official Capacity, in violation of 


42 U.S.C. § 1983. Indeed, Hamby has previously terminated an employee of the 


School District in retaliation for her exercise of free speech under the First 


Amendment of the United States Constitution. See Claudia Michele Threlkeld v. 


Buford City School District, Geye Hamby and Brenda Brown, USDC Northern 


District Ga., Atlanta Division, Civil Action File No. 1:10-cv-3073-TCB. 
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92.  


          In addition, Defendants Hamby and Pulley acted in their individual and official 


capacities in terminating plaintiff for exercising her First Amendment rights. 


93.  


Defendants’ actions were willful, deliberate, and intended to cause Plaintiff 


harm and/or were committed with reckless disregard of the harm caused to 


Plaintiff, and were in derogation of Plaintiff’s federally protected rights. 


94.  


 As a direct and proximate result of Defendants’ actions against Plaintiff, she 


had been damaged and is entitled to the relief set forth in the Prayer for Relief below.  


COUNT V 
 Violation of First Amendment Right to Freedom of Association 


(Asserted via 42 U.S.C. § 1983) 
Against all Defendants 


 
95.  


 The preceding paragraphs are incorporated by reference as if fully set forth 


herein. 


96.  


Plaintiff is a black citizen who engaged in expressive association within the 


meaning of the First Amendment to the Constitution by assembling with other black 
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citizens for the purpose of petitioning the BCSD for redress of grievances and 


exercising their First Amendment rights to freedom of expression and association. 


97.  


Plaintiff engaged in constitutionally protected activity by, inter alia, 


associating and assembling with other black citizens to petition the BCSD for redress 


of grievances and exercise their First Amendment rights to freedom of expression 


and association. 


98.  


Defendants took adverse employment actions against Plaintiff because of her 


constitutionally protected associational activities, and/or they were a motivating 


factor in their decisions to take those actions against her. 


99.  


 The Defendants’ actions have deprived the Plaintiff of her right to freedom of 


association as guaranteed by the First Amendment to the United States Constitution. 


100.  


 This violation of rights was proximately caused by Defendants, who were 


acting under color of state law, and local ordinances, regulations, customs or usages 


of the School District and Defendant Hamby in his official capacity, in violation of 


42 U.S.C. § 1983.  
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101.  


          In addition, Defendants Hamby and Pulley acted in their individual capacities 


in terminating Plaintiff for her exercise of her First Amendment right to freedom of 


association.. 


102.  


Defendants’ actions were willful, deliberate, and intended to cause Plaintiff 


harm and/or were committed with reckless disregard of the harm caused to 


Plaintiff, and were in derogation of Plaintiff’s federally protected rights. 


103.  


 As a direct and proximate result of Defendants’ actions against Plaintiff, she 


has been damaged and is entitled to the relief set forth in the Prayer for Relief below. 


PRAYER FOR RELIEF 


 WHEREFORE, Plaintiff demands a TRIAL BY JURY and that the 


following relief be granted: 


A. That this Court take jurisdiction of this matter;  


B. That process be served; 


C. That Plaintiff be awarded a declaratory judgment that Defendants 


violated the Constitution of the United States and the federal statutes listed above. 


D. That this Court enter a permanent injunction, prohibiting Defendants 
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from engaging in unlawful employment practices, including race discrimination 


and retaliation for engaging in protected speech and violation of constitutional 


rights to freedom of speech and association; 


E. That the Court award Plaintiff back pay and front pay in an amount to 


be determined at the trial of this case; 


F. That the Court award compensatory damages in an amount to be 


determined by the trier of fact; 


G. That the Court award Plaintiff punitive damages against Defendants 


Hamby and Pulley, individually, in amounts to be determined by the trier of fact; 


H. That the Court award Plaintiff her costs in this action and reasonable 


attorneys’ fees pursuant to 42 U.S.C. § 1988, and other applicable laws; 


I. That the Court grant Plaintiff the right to have a trial by jury on all 


issues triable to a jury; and 


J. That the Court grant such additional relief as the Court deems proper 


and just. 


Respectfully submitted this 27th day of June, 2018.                   
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BUCKLEY BEAL, LLP 


      By: /s/Edward D. Buckley  
Edward D. Buckley 
Georgia Bar No. 092750 
edbuckley@buckleybeal.com 
Brian J. Sutherland 
Georgia Bar No. 105408 
bsutherland@buckleybeal.com   
 


Promenade, Suite 900 
1230 Peachtree Street, NE 
Atlanta, GA  30309 
Telephone: (404) 781-1100 
Facsimile:  (404) 781-1101 
 


HOLLBERG & WEAVER, LLP 


      By: /s/ George M. Weaver  
George M. Weaver 
Georgia Bar No. 743150 
gweaver@hw-law.com 
 


2921 Piedmont Road NE, Suite C 
Atlanta, GA 30305 
Telephone: (404) 760-1116 
Facsimile: (404) 760-1136 
 
Counsel for Plaintiff 
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Georgia Early Voting Statistics
Last Report: 11/5/2020 
Source: https://elections.sos.ga.gov/Elections/voterabsenteefile.do
(https://elections.sos.ga.gov/Elections/voterabsenteefile.do)


Total Voted: 4,013,155 
Turnout Rate (of Registered Voters): 57.3%


Total Voted In-Person Early Votes Mail Ballots Returned and Accepted Mail Ballots Rejected


Mail Ballots Requested


Total Turnout Rate of Registered Voters
County plots may not be shaded using the same scale
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Total Voted by Race and Ethnicity


Race Count Percent


Non-Hispanic White 2,266,958 56.5


Non-Hispanic Black 1,110,567 27.7


Hispanic 105,852 2.6


Non-Hispanic Asian American 102,368 2.6


Non-Hispanic Native American 5,592 0.1


Other/Multiple/Unknown 421,818 10.5


TOTAL 4,013,155 100.0


Total Voted by by Age


Age Count Percent


18 to 24 319,839 8.0


Showing 1 to 10 of 159 entries Previous 1 2 3 4 5 … 16 Next


County Registered Voters Total Voted Percent Voted


APPLING 10,973 6,295 57.4%


ATKINSON 4,742 2,186 46.1%


BACON 6,588 4,097 62.2%


BAKER 2,217 1,112 50.2%


BALDWIN 26,063 14,837 56.9%


BANKS 12,423 6,999 56.3%


BARROW 54,298 30,194 55.6%


BARTOW 72,770 37,708 51.8%


BEN HILL 9,778 5,790 59.2%


BERRIEN 10,662 5,561 52.2%
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Age Count Percent


25 to 34 504,417 12.6


35 to 44 579,464 14.4


45 and 55 714,182 17.8


56 and 65 780,824 19.5


66 and up 1,043,040 26.0


Age Unknown 71,389 1.8


TOTAL 4,013,155 100.0


Total Voted by by Gender


Gender Count Percent


Female 2,214,817 55.2


Male 1,720,269 42.9


Unknown 78,069 1.9


TOTAL 4,013,155 100.0
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Rashidah . I am over eighteen years of age and 


competent to testify to the matters contained herein.  


2. I am a resident of Fulton County in Georgia and my residence address is 


, , GA . 


3. I have been registered to vote and have voted regularly ever since I turned 18 


in 1998.  Voting is something our entire family does. Everyone in our family 


who can vote, votes.  


4. I lived and voted in North Carolina during the 2012 and 2014 general 


elections. After that, I moved to my current residence in East Point, Georgia 


and voted in the 2016 and 2018 general elections and in the August 2020 


primary election. In all these years, I never had any problems with voter 


registration. 


5. Because our family is aware that some voters in Georgia have been purged 


from the voting registration rolls, my aunt, Millicent , had been 


checking everyone’s voter registration status online every week via 


https://www.mvp.sos.ga.gov/MVP/mvp.do.  


6. My Georgia ID card expired on my birthday on September 27, 2020. I 


renewed the ID in September. No one asked me about voter registration. I 


have renewed my ID before without any problems with voter registration. 
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7. In the week prior to October 5, the Georgia My Voter Page indicated that I 


was registered to vote. On October 5, my aunt discovered on the Georgia My 


Voter Page that my registration status had suddenly changed: the page said 


“Your registration information was not located.” A screenshot of this page, 


taken on October 16, is attached as Exhibit A. 


8. I cannot explain why my registration status changed in the days before 


October 5, 2020. I had voted in the August 2020 primary at the same polling 


place I always use and had no problems then.  


9. On the Georgia My Voter Page there is a link to register to vote, as can be 


seen in Exhibit A. Because October 5 was the last day to register, I was 


worried that if I did not register using that link, I would not be registered to 


vote for the November 3, 2020 election. My aunt, Millicent , 


helped me to register to vote online, which I did despite the fact that I know I 


was already registered because I voted in the primary with no problem. An 


automated message indicated that the registration process would take 10 to 


14 days. As of October 16, my registration status was still unclear.  


10.  One week later, my voter registration status was reinstated. I voted early in 


person during the week of the 26th of October. 


11.  When I saw that my voter registration status was suddenly revoked or called 


into question very shortly before the November 3rd election, it made me 
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slightly angry that I had to re-register, realizing that voter suppression was 


happening to me personally. I feel that if we had not been vigilantly 


monitoring my registration status every week, I would not have been able to 


re-register in time and would not have been allowed to vote in the general 


election. 


12.  My sister-in-law, Khalidah , who also lives at my address, 


experienced exactly the same problem of having her registration revoked 


after renewing her ID.  


13.  My husband, Khalil , who also lives at my address, experienced 


no problems with his registration. He did not have to renew his Georgia ID. 


14.  I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


15.  I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


16.  I declare under penalty of perjury that the foregoing is true and correct. 


 


      __ ___________ 


      RASHIDAH  
 
 


      ______________________ 
        
      DATE 
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Exhibit A 
[Screenshot of My Voter Page for Rashidah  on October 16, 2020] 
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Julia . I am over eighteen years of age and competent to 


testify to the matters contained herein. 


2. I am a resident of Cobb County in Georgia and my residence address is  


, , Georgia . 


3. I recently moved into a new apartment in Cobb County. I previously lived in 


Cherokee County. I was going to wait until after the election to update my 


address, but I read some information that led me to believe if I didn’t register 


my new address and vote in my new county, then I would be voting illegally. 


It really distressed me, so I quickly registered my new address through the 


Department of Driver Services website and also chose to register to vote on 


that same website. The date I changed my address on my license, and 


registered to vote at my new address, was October 5, 2020.  


4. Some of my friends mentioned that my new registration may not show up on 


My Voter Page for a few weeks. So I waited and kept checking the system 


regularly to see if my new registration had appeared. On October 20, my new 


registered address in Cobb County had still not shown up on My Voter Page. 


I called the Cobb County Registrar’s Office because I was very worried that 


the change had not shown up in the system yet. The woman at the Registrar’s 


office told me that I had registered on Oct 6. I told her no, I was certain that I 







 


 


had registered on October 5. She put me on hold and came back and said that 


I had in fact registered on October 5. She told me she was going to manually 


fix it for me and that I could check the system in 24-48 hours.  


5. I checked My Voter Page a day or two later, and sure enough my information 


had been updated to my new registered address in Cobb County. It listed my 


polling location, so I knew where I was going, and I presumed all was well.  


6. I showed up to my polling location on Election Day in Cobb County. I was 


pleasantly surprised to see no line, since it was not what I expected. I also did 


not expect to encounter any issues while voting that day.  


7. When the poll worker scanned my ID, she told me I was at the wrong polling 


location and I should be in Cherokee County. I told her that I was positive I 


was not at the wrong polling location, and that I was indeed registered in 


Cobb County. She sent me over to the provisional ballot area and the 


gentleman there called in my situation. The person on the phone told him that 


I was definitely registered in Cobb County and she gave him my voter ID 


number. She said that I could be entered into the system manually and I could 


cast my ballot on the voting machine.  


8. I was sent back over to the check-in station. The poll workers at the check-in 


station began flipping through manuals trying to figure out how to enter my 







 


 


information manually into the system. Multiple workers came over, trying to 


figure out how to solve the issue.  


9. After a little while of flipping through manuals and listening to them try to 


resolve the problem, a poll worker looked at a list that was taped to the table 


and then told me that I was actually a supplemental voter. I had never heard 


that term and did not know what it meant. I only saw what looked to be two 


names written on the list taped down to the table, but I could not make out if 


my name was one of them.  


10. The poll worker then made a phone call about entering my information 


manually, but nothing came of it. I was sent back over to the provisional 


ballot area and told to cast my vote by provisional ballot. I was never clear 


what the supplemental voter label meant. 


11. I was very unnerved at the thought of voting by provisional ballot. First, the 


poll workers tell me I am not registered in Cobb County and I am at the 


wrong polling location. Then, they are told I am in fact registered and they 


have to enter my information manually. This is something they were clearly 


supposed to know how to do but did not. I was upset, but I also empathized 


with the workers since they were obviously trying. But I was also very 


concerned about being able to vote and I felt like more could have been done 


than just sending me to vote by provisional ballot.  







 


 


12. I repeatedly asked the poll worker if my provisional ballot was going to 


count. I really didn’t think it was going to, and almost left instead because I 


was sure it was pointless to try and vote this way when I was clearly in the 


system. I was concerned I was going to have to clear up my ballot in three 


days, and how would I know if I needed to do that? 


13. One worker wrote my voter ID on a piece of paper, but I never saw it get 


written on my provisional ballot, and I am unsure if that is an issue or not.  


14. I continue to hope that my voice was heard on Election Day. There isn’t a 


place on My Voter Page that I can see where it gives me any information on 


my provisional ballot status. When I called the County Registrar’s office on 


November 5, I was told I did not need to do anything further with my ballot 


and that all was well, and my vote was cast. But I do not have anything 


documented that shows my vote was cast. I was told I would be sent a letter 


in the mail, but I have not received one as of November 10, 2020.  


15.This experience had me stressed out. I am thankful the line was not long on 


Election Day, or that could have been really bad. My issue took up so much 


time, and if there had been a line, it would have been awful. I still continue to 


feel stressed because I have no documentation showing that my voice was 


heard and that I participated in the General Election. I also feel like I could or 







 


 


should have done something differently even though I know I didn’t actually 


do anything wrong.  


16. I have not experienced any voting issues in the past. I honestly have not 


voted as much as I should have. I am more interested now than I was when I 


was younger and I am educating myself.  


17. I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


18. I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


19. I declare under penalty of perjury that the foregoing is true and correct. 


 


      


    ____________ 
    JULIA  
 


    ______________________ 
    DATE 
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 1                        P R O C E E D I N G S
  


 2          MS. THOMAS:  Good morning.  We’re going to go ahead
  


 3     and get started with the meeting.  If you would like to
  


 4     make a public comment, please go ahead, and raise your
  


 5     hand now, or write in the questions box that you would
  


 6     like to make a public comment.  You can go ahead,
  


 7     Secretary.
  


 8          MR. RAFFENSPERGER:  Good morning, everyone.  This is
  


 9     Brad Raffensperger.  Thanks for bearing with us.  We had
  


10     five minutes of technical difficulty upgrading, so thank
  


11     you for bearing with us.  I’d like to call this meeting to
  


12     order, and right now what we’ll do is invocation and
  


13     Pledge of Allegiance, so I’ll read that.
  


14          (Invocation)
  


15          (Pledge of Allegiance)
  


16          MR. RAFFENSPERGER:  Now, before we get started, I’d
  


17     like to go ahead and call roll call.  Rebecca Sullivan,
  


18     are you --
  


19          MS. SULLIVAN:  Present.  Present.
  


20          MR. RAFFENSPERGER:  Hi, Rebecca.
  


21          MS. SULLIVAN:  Hi.  Good morning.
  


22          MR. RAFFENSPERGER:  Good morning.  Ms. Anh Le?
  


23          MS. LE:  Good morning.  Present.
  


24          MR. RAFFENSPERGER:  Good.  Mr. David Worley?
  


25          MR. WORLEY:  Present.  Good morning.  Good morning.
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 1          MR. RAFFENSPERGER:  Good morning.  Okay.  Mr.
  


 2     Mashburn?  I think he’ll be joining us a bit later, so
  


 3     we’ll get started.  We have a forum to begin.  Before us,
  


 4     we have the updated minutes.  If everyone’s had a chance
  


 5     to look at that, I think we recorded everyone’s roll call
  


 6     votes -- our votes last time, got that correctly.  Has
  


 7     everyone reviewed that?  Are there any additional changes?
  


 8     If not, now would be the appropriate time for a motion.
  


 9          MS. THOMAS:  And Mr. -- Mr. Mashburn is here.
  


10          MR. RAFFENSPERGER:  Oh, great.  Good morning.
  


11          MR. MASHBURN:  Good morning, everyone.
  


12          MR. RAFFENSPERGER:  Okay.  The minute meetings, do we
  


13     need any changes, or are those correct?  Now would be a
  


14     good time for a motion if they are correct.
  


15          MR. WORLEY:  This is Mr. Worley.  I’ll make a motion
  


16     to approve the minutes.
  


17          MR. RAFFENSPERGER:  Thank you, Mr. Worley.  Do we
  


18     have a second?
  


19          MS. LE:  I’ll second that motion.  This is Anh Le.
  


20          MR. RAFFENSPERGER:  Thanks, Anh.  All those in favor
  


21     of approving -- do we have any further discussion?  All
  


22     those in favor of approving the meeting minutes, please do
  


23     so by signifying aye.
  


24          THE BOARD MEMBERS:  Aye.
  


25          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
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 1     Okay.  We’ll have the public comments.  Before we get into
  


 2     that, we’d like the public comments -- if you have any
  


 3     public comments today on any of the proposed rules, now
  


 4     would be the appropriate time to do that.  And Bre, you’re
  


 5     going to triage everyone, you know, people signed up and
  


 6     you’re ready to go?
  


 7          MS. THOMAS:  Yes, sir.
  


 8          MR. RAFFENSPERGER:  Okay.  First person that would
  


 9     like to speak?
  


10          MS. THOMAS:  First, we have Mr. George Balbona.
  


11          MR. RAFFENSPERGER:  Mr. Balbona?
  


12          MS. THOMAS:  You’re self-muted right now.
  


13          MR. BALBONA:  Over a month ago, I submitted an Open
  


14     Records Request with the Secretary of State’s Office,
  


15     2020-728.  I requested copies of the Runbeck invoices,
  


16     postage invoices, and mailed tracking information.  I only
  


17     received the Runbeck invoices, which, oddly, were
  


18     submitted by Dominion Voting Systems, not Runbeck.  I’m
  


19     quite sure Runbeck has a billing department.  Why did
  


20     Runbeck print three-and-a-half million envelopes for 1.5
  


21     million ballot requests?  Why did they mark up the costs
  


22     nearly four hundred percent?  Why are the invoices --
  


23     where are the invoices for postage?  And why did Georgia
  


24     pay $39,000 for mail tracking information when we have
  


25     nothing to show for it?
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 1          I recently requested a poll pad recap sheet from
  


 2     Marietta polling -- from our Marietta polling location
  


 3     from the primary election.  The SOS had left this off of a
  


 4     previous ORR I had submitted for recap sheets.  When I
  


 5     received the poll pad recap yesterday, I was shocked to
  


 6     find that it was redacted.  This is an elections document.
  


 7     Their sole purpose is transparency.  I’ve never seen nor
  


 8     heard of an elections document being redacted.  More
  


 9     damning still is what SOS tried to hide from me -- was the
  


10     fact that the security seal on one of the poll pads was
  


11     broken.
  


12          It is not the purpose of the Georgia Secretary of
  


13     State to selectively cover up issues with the
  


14     administration of Georgia elections.  I’m glad to see that
  


15     the SEB is handling so many cases and complaints today.
  


16     It’d be better if the vast majority of these cases were
  


17     not from 2016 and 2018 when we were still using DREs.  We
  


18     have plenty of current problems to address with the new
  


19     poll pads, BMDs, and scanners.
  


20          Lastly, shame on Secretary of State Brad for his
  


21     recent double-voting stunt.  Didn’t we pay over $100
  


22     million for a supposedly high-tech voting system to
  


23     prevent such issues?  Brad’s nebulous statement to the
  


24     media was voter intimidation, plain and simple.  Georgia
  


25     deserves better from the Secretary of State than poorly
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 1     veiled threats.  Thanks.
  


 2          MS. THOMAS:  Thank you, Mr. Balbona.  Next, we have
  


 3     Dan Gasaway.
  


 4          MR. RAFFENSPERGER:  Mr. Gasaway?
  


 5          MR. GASAWAY:  Yes.  Can you hear me?
  


 6          MS. THOMAS:  Yes.
  


 7          MR. RAFFENSPERGER:  Yes, sir.
  


 8          MR. GASAWAY:  Well, first, I would like to thank all
  


 9     of you for your service to the State of Georgia.  My name
  


10     is Dan Gasaway.  I served three terms in the Georgia House
  


11     of Representatives.  In my knowledge, I am the only
  


12     candidate in the history of Georgia to overturn the same
  


13     election twice because of county-level election corruption
  


14     and malfeasance.  In 2018 and 2019, I found intentional
  


15     county-level illegal activity in my Georgia State House
  


16     election sufficient to overturn two consecutive elections.
  


17     Both cases were forced to trial by those intent on
  


18     protecting corruption in our state election system.
  


19          Since then, I’ve spent two years and over a hundred
  


20     thousand dollars of my own money in an attempt to
  


21     personally advocate for increased integrity in the Georgia
  


22     election system.  I have exhausted every avenue at the
  


23     state level to bring the county-level election office
  


24     corruption, all across Georgia, to the attention of local
  


25     and state authorities, who should be accountable.  Today,
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 1     I am convinced that the political will to not exist in
  


 2     Georgia to fix our system, even though the fix is simple
  


 3     with today’s technology.  Both political parties share
  


 4     equally in the blame.
  


 5          In conclusion, today I ask you in your capacity as
  


 6     the State Election Board of Georgia to reach out to our
  


 7     federal delegation, our Congressmen, and US Senators --
  


 8     reach out and request US Justice Department help.  I
  


 9     believe the only way we will get necessary reform in
  


10     Georgia is to have law enforcement and law enforcement
  


11     that brings prosecutions at the local level.  Those who
  


12     make the choice to game the system are breaking the law,
  


13     no matter if they are voters, county election
  


14     superintendents, candidates, or local county
  


15     commissioners.  Too many have fought and died for this
  


16     most basic civil right.  This is the right on which all
  


17     other rights depend.  Election integrity is achievable in
  


18     Georgia only if those in positions of power decide to
  


19     choose it.  Thank you for your time and your service to
  


20     our great state.
  


21          MR. RAFFENSPERGER:  Thank you, Mr. Gasaway.
  


22          MS. THOMAS:  All right.  Next, we have Jeanne Dufort.
  


23          MR. RAFFENSPERGER:  Ms. Dufort?
  


24          MS. DUFORT:  Good morning.  My name is Jeanne Dufort.
  


25     I’m a Morgan County voter and a member of the Coalition
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 1     for Good Governance.  During the June primary, many of us
  


 2     who served on vote review panels around the state were
  


 3     shocked to observe that the new system was discarding some
  


 4     perfectly clear votes.  Vote review panels are the back
  


 5     stop for our elections by making up for the limitations of
  


 6     technology.  We look at ballots that either cannot be
  


 7     scanned or have marks that the software can’t figure out.
  


 8     We also make certain ballots that need to be duplicated
  


 9     are done so faithfully.  We’re there to make sure every
  


10     vote counts as cast.
  


11          Your proposed changes to rule 183-1-15-.02(2),
  


12     definition of vote, are confusing at best and dangerous at
  


13     worst.  Two DNE defer to the opinion of the vote review
  


14     panel, no matter how the vote is marked, as long as the
  


15     intent is clear.  That controls over scanner tabulation.
  


16     Voter intent controls, the bipartisan vote review panel
  


17     decides.  So why in the world would you screw that up by
  


18     adding (k)(2), detection of less than ten percent of the
  


19     target fill in of the target area surrounded by the oval
  


20     shall not be considered a vote for that selection?
  


21          If you know anything about scanned images and
  


22     election software, you understand that many factors
  


23     outside of voter control influence that calculation of ten
  


24     percent.  How light or dark is the printed oval?  What ink
  


25     is in the voter’s pen?  What scanner is used, and was the
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 1     ballot perfectly straight as it was scanned?  Vote review
  


 2     panels make up for the limitations of technology.  Humans
  


 3     are better at some things than machines.  It’s a system
  


 4     that works.
  


 5          Voters want to be confident their votes will be
  


 6     counted as cast.  This proposed rule destroys that.  Let
  


 7     the vote review panel do its work.  Let humans discern
  


 8     what the computer cannot.  Thank you.
  


 9          MR. RAFFENSPERGER:  Thank you.
  


10          MS. THOMAS:  Next, we have Tessa Saxon.  You’re self-
  


11     muted right now.  Ms. Tessa Saxon, you’re self-muted.
  


12          MS. SAXON:  Hello.  Good morning.
  


13          MR. RAFFENSPERGER:  Good morning.
  


14          MS. THOMAS:  Good morning.
  


15          MR. RAFFENSPERGER:  Go ahead.
  


16          MS. SAXON:  Okay.  My name is -- my name is Tessa
  


17     Saxon, and I received a -- excuse me, I’m sorry.  I
  


18     received a letter stating that Mr. Frank Scoggins from
  


19     Thomas Elections -- the supervisor -- talked to me on the
  


20     11th of 4 of 2016, and I had explained to him that he -- I
  


21     explained to him that I did, in fact, do two absentee
  


22     ballots, applications for myself and my 87-year-old
  


23     grandmother, who was bedridden, being that we were first
  


24     time trying to vote [sic].  According to Mr. Scoggins, he
  


25     stated that I filled out an application for my demised
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 1     mother, which her name was Gloria Willis.
  


 2          Since my mother had recently passed, I was grieving
  


 3     and going through a lot and was the only caregiver that my
  


 4     grandmother had.  It was not intentionally or willfully --
  


 5     it was a mistake or human error.  I was trying to really
  


 6     see -- excuse me because I’m nervous.  I was just trying
  


 7     to see -- I would have never tried to willfully, I mean,
  


 8     force a vote for a deceased person, being that I knew my
  


 9     mother was deceased.  I was having my -- at the time, my
  


10     grandmother was bedridden, and I made a human error, and I
  


11     just want -- I’m just asking the Court and the voting
  


12     relations -- I mean, and everyone to forgive me for this
  


13     mistake.  Thank you.
  


14          MR. RAFFENSPERGER:  Thank you.  Next speaker?
  


15          MS. THOMAS:  Next, we have Priscilla Smith.  You’re
  


16     self-muted right now.  Priscilla Smith, you are self-muted
  


17     right now.  You’ll have to unmute yourself.  Okay.  Next,
  


18     we have Michael Pernick.
  


19          MR. PERNICK:  Good morning.  My name is Michael
  


20     Pernick.  I’m an attorney with the NAACP Legal Defense and
  


21     Educational Fund.  Thank you for the opportunity to speak
  


22     this morning.  We are pleased that you’re taking steps to
  


23     clarify the instructions provided to absentee ballot
  


24     voters through your proposed changes to rule 183-1-14.  We
  


25     think it’s important to modify your proposed rule in
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 1     several ways, and we’ve provided our recommendations to
  


 2     you in our written comment letter.  I’d like to focus my
  


 3     comments today on two specific issues.
  


 4          First, it’s important to educate voters on how they
  


 5     can vote in person even if they requested an absentee
  


 6     ballot.  Voters have two options.  They can bring their
  


 7     absentee ballot to their precinct and surrender it, or if
  


 8     they lost, forgot, or never received their absentee
  


 9     ballot, they can still go to their precinct to vote.  The
  


10     poll managers are supposed to verify that their absentee
  


11     ballot was not received.  Given the significant increase
  


12     in absentee voting and the possibility of postage service
  


13     delays, there is a risk that a substantial number of
  


14     voters may not receive their absentee ballots in time to
  


15     vote, and it is critical that voters who request an
  


16     absentee ballot are educated about both options for in-
  


17     person voting.
  


18          Second, it’s important to inform absentee ballot
  


19     voters in the instructions how to use the two envelopes
  


20     provided with their absentee ballot and what to do if they
  


21     are not provided with both envelopes.  Notwithstanding the
  


22     requirement under Georgia law that absentee voters must be
  


23     given an inner and an outer envelope, during the June
  


24     primary absentee voters were only provided the outer
  


25     envelope.  The instructions provided to absentee voters
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 1     incorrectly directed them to use two envelopes.  This
  


 2     caused voter confusion.  The SEB has the power and
  


 3     responsibility to address these issues by clarifying the
  


 4     instructions that appear on the absentee ballot, as well
  


 5     as the uniform instructions that are separately provided
  


 6     to all voters.  Thank you for your consideration.
  


 7          MS. THOMAS:  Edgardo Cortes?  You’re self-muted right
  


 8     now.
  


 9          MR. CORTES:  Yes.  Good morning.  Thank you for
  


10     allowing me the opportunity to speak this morning.  I’m
  


11     Edgardo Cortes, former Commissioner of Elections in
  


12     Virginia.  I work as an elections security advisor for the
  


13     Brennan Center for Justice.  I’d like to speak this
  


14     morning regarding two proposed rules.  We have submitted
  


15     lengthier written comments on these proposed rules.  But
  


16     the first one is rule 183-1-15-.02, subsection (2)(k).  It
  


17     has to do with the -- with the threshold for flagging
  


18     ballots for adjudication.
  


19          We have two recommendations here based on the
  


20     experience in other states that use the exact equipment
  


21     that Georgia is now using to count these ballots -- to
  


22     scan the ballots.  The first one is requiring -- we would
  


23     recommend that Georgia require the use of red oval
  


24     ballots, as opposed to black oval ballots, to make it
  


25     easier for the machines to distinguish when there are







15


  
 1     marks made by the voter.
  


 2          We would also recommend changing the thresholds to be
  


 3     between five percent and twenty-five percent.  We believe
  


 4     that these thresholds have been looked at over time over a
  


 5     number of election cycles, again in states like Colorado
  


 6     that use the same equipment as Georgia and have found to
  


 7     most accurately get at capturing votes.  There was a
  


 8     comment earlier that spoke about not accidentally, you
  


 9     know, prohibiting people from voting because the mark is
  


10     off, and so we do believe that these changes will greatly
  


11     improve the process for counting ballots, particularly
  


12     since voters in Georgia may be unaccustomed to properly
  


13     filling out the absentee ballots and use them in state.
  


14     And we do appreciate the Board taking a look at this and
  


15     looking to learn from the recent election, and we hope
  


16     that you will change those thresholds.
  


17          The next proposed amendment I’d like to speak to is
  


18     183-1-14-.06, subsection (3).  It relates to the absentee
  


19     ballot instructions.  Again, we have submitted lengthier
  


20     comments, but we do feel it is imp -- the two points I
  


21     want to highlight are the recommendations to include
  


22     accompanying graphics for voters in terms of how to
  


23     properly fill in the ovals on the ballot, which we have
  


24     provided examples of in conjunction with the experts at
  


25     the Center for Civic Design.  And then I would also, you
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 1     know, -- we would also like to emphasize that having the
  


 2     instructions include information about voters that have
  


 3     not received a ballot or how they can go to vote in person
  


 4     and the processes and steps for doing that will be very
  


 5     important.  We saw, particularly in the primary, some
  


 6     delays related to --
  


 7          MS. THOMAS:  All right.  Thank you, Mr. Cortes.
  


 8     Next, we have Stephen Day.  You may now speak.
  


 9          MR. DAY:  Gwinnett County -- I have sat on several
  


10     ballot adjudication panels, and I offer that the proposed
  


11     rule that states quote, “wherein detection of less than
  


12     ten percent of the fill in target area of the ballot oval
  


13     shall not be considered a vote,” unquote, will result in
  


14     the disenfranchisement of a number of Georgia voters.  I
  


15     have personally witnessed and adjudicated check marks and
  


16     circles around ballot ovals that did not engage the ovals
  


17     or barely engaged the oval and definitely had less than
  


18     ten percent of the oval filled, but the voter’s intent was
  


19     still very obvious.  This proposed rule would not count
  


20     that vote.
  


21          Therefore, it is simply a bad rule that
  


22     disenfranchises voter intent.  The ballot scanner needs to
  


23     be set to kick out ballots for review with less than
  


24     twenty percent down to zero percent of the oval filled as
  


25     long as there are detectable marks within a reasonable
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 1     distance of the oval.  This practice occurred in Gwinnett
  


 2     during the primary and worked well.
  


 3          A second point I have is under the criteria to be
  


 4     used by the Secretary of State to select an audit.  There
  


 5     is this -- there is this specific criteria stating quote,
  


 6     “the ability of a county to complete the audit before the
  


 7     state certification deadline,” unquote -- I believe it
  


 8     should be removed as an evaluation criteria.  The accuracy
  


 9     of votes cast should be the only concern, not how long it
  


10     will take a county to do the audit.  The state has the
  


11     power to grant certification extensions -- extensions.
  


12     Don’t let county inadequacies in completing an audit in a
  


13     timely manner interfere with ballot accuracy validation.
  


14          So in summary, please set ballot scanners to detect
  


15     all marks on or around the ovals, no matter how small, and
  


16     reject those for panel -- vote panel adjudication that
  


17     have under twenty percent of the oval marked, even if
  


18     there is no mark directly on the oval, but in an area
  


19     around it.  And second, please remove as a criteria to be
  


20     used for audit selection by the Secretary of State the
  


21     time it will take a county to do the audit.  Thank you
  


22     very much.
  


23          MR. RAFFENSPERGER:  Thank you.
  


24          MS. THOMAS:  Next, we have Aunna Dennis.  You’re
  


25     self-muted right now.  You may now speak.
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 1          MS. DENNIS:  Good morning.  Thank you.  Good morning.
  


 2     My name is Aunna Dennis, and I am the Executive Director
  


 3     of Common Cause Georgia.  Thank you for the opportunity to
  


 4     comment on the new rules governing the audit preparation
  


 5     and the conduct in 183-1-15-.04.  First, we encourage the
  


 6     State to issue rules instructing poll workers to encourage
  


 7     voters to review their marked ballots.  If the ballot-
  


 8     marking device misprints a voter’s choices, and the voters
  


 9     don’t catch these mistakes, this audit can’t correct the
  


10     problem, and the election choices of those voters will not
  


11     be accurate.
  


12          Second, we recommend that the rules not limit
  


13     counties as auditing a single contest.  We recommend that
  


14     the presidential race and at least one other be audited.
  


15     Third, the transparency of this audit must be increased.
  


16     The dice roll should occur at the previous announced
  


17     public meeting, and the public should be able to view the
  


18     creation of the seed and its input into the audit tool.
  


19     The adjudication of ballots should be publicly observed
  


20     and audible.  Each ballot should be projected on a screen
  


21     so that the public can view and hear the adjudication
  


22     process.
  


23          Finally, for the -- the following should be published
  


24     on the Secretary of State’s website: the notice of the
  


25     public meeting to establish a random seed, what contests
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 1     are be targeted as soon as the decision is made, the risk
  


 2     limit as soon as the decision is made, the random city as
  


 3     soon as it’s generated, the ballots manifest as soon as
  


 4     they are generated, the cast of the vote record, the poll
  


 5     list of the sample as soon as they are generated, the
  


 6     final report and results of the audit as soon as they’re
  


 7     finished, and the discrepancy report when it’s generated.
  


 8     Thank you for the opportunity to speak today.  I will be
  


 9     happy to answer questions in writing.
  


10          MR. RAFFENSPERGER:  Thank you.
  


11          MS. THOMAS:  Next, we have Lee Hol -- Holsworth.  Lee
  


12     Holsworth?
  


13          MR. HOLSWORTH:  Yes.  Hi, I’m Lee Holsworth.  Can you
  


14     hear me okay?
  


15          MS. THOMAS:  Yes, sir.
  


16          MR. RAFFENSPERGER:  Yes, sir.
  


17          MR. HOLSWORTH:  I have a case, 2017-004.  I -- I’m
  


18     just unfamiliar with this procedure of the meeting and
  


19     wanted to get an idea at what point during this meeting my
  


20     case would be coming up.
  


21          MR. RAFFENSPERGER:  Mr. Holsworth, what case number
  


22     are you, and what county are you from?
  


23          MR. HOLSWORTH:  Fulton.
  


24          MR. RAFFENSPERGER:  Fulton?
  


25          MR. HOLSWORTH:  Yes, sir.
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 1          MR. RAFFENSPERGER:  Mr. Germany, do you want to
  


 2     discuss -- because Fulton cases -- I know their counselor
  


 3     has reached out to us, and some cases will be continued.
  


 4     I don’t know if this is one of them.
  


 5          MR. GERMANY:  Mr. Secretary, this one is on the
  


 6     agenda, and it’s -- it’s currently a letter of instruction
  


 7     case.  And Mr. Holsworth, when that -- when we call those
  


 8     cases, you can ask for this case to be removed for
  


 9     discussion, and at that point, you’ll be able to speak to
  


10     this case.
  


11          MR. HOLSWORTH:  All right.  And -- and are we
  


12     talking, like, an hour from now or what timeframe?
  


13          MR. GERMANY:  I -- I can’t really -- I mean, probably
  


14     at least an hour.  Yes, sir.
  


15          MR. HOLSWORTH:  Okay.  All right.  So I just stay on
  


16     through the meeting until -- until I’m called?
  


17          MR. GERMANY:  Yes, sir.
  


18          MR. RAFFENSPERGER:  Yes, sir.
  


19          MR. HOLSWORTH:  All right.  Thank you very much.
  


20          MR. RAFFENSPERGER:  Thank you.  Next speaker?
  


21          MS. THOMAS:  Next, we have Elizabeth Howze.  You’re
  


22     self-muted right now.
  


23          MS. HOWZE:  Good morning.
  


24          MS. THOMAS:  Good morning.
  


25          MS. HOWZE:  Good morning.  At your meeting on August
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 1     27th, I asked you several questions.  What will the State
  


 2     Election Board do to see that Secretary of State
  


 3     Raffensperger stops misleading Georgia voters?  And two,
  


 4     what will the State Election Board do to ensure that
  


 5     Secretary of State Raffensperger not engage in voter
  


 6     intimidation of any kind from now through the election in
  


 7     November?
  


 8          In the two weeks since that meeting, Secretary of
  


 9     State Raffensperger has gone out of his way to do both.
  


10     Among other actions, he has announced that a thousand
  


11     people voted twice in the June 9th election.
  


12     Intentionally, he assures us, without offering the public
  


13     any investigatory evidence.  In my own experience, I know
  


14     a number of people who did not receive any confirmation
  


15     that their absentee ballots had been received and accepted
  


16     right up until Election Day, the morning of Election Day,
  


17     and to presume intent is -- is really just outrageous --
  


18     malintent is outrageous.
  


19          He has moved thousands of voters to inactive status,
  


20     violating the federal prohibition about interfering with
  


21     voting within 90 days of an election.  He’s made
  


22     unsupported claims that absentee voting opens up elections
  


23     to voting fraud when we know from years of experience that
  


24     it doesn’t, and he’s appealed a federal judge’s decision
  


25     to allow a grace period of three days for absentee ballots
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 1     to be counted.
  


 2          These -- these and many other examples I could offer
  


 3     up if there were more time -- but they lead to one clear
  


 4     confusion [sic] that Secretary of State Raffensperger,
  


 5     like his predecessor Brian Kemp, is practicing voter
  


 6     intimidation and suppression on a grand scale.  We all
  


 7     know that the impacts of his actions will be greatest
  


 8     among African Americans and other minorities.  Georgia
  


 9     voters are honest.  They don’t deserve a Secretary of
  


10     State who tries to frighten and mislead them.  Thank you.
  


11          MR. RAFFENSPERGER:  Next speaker?
  


12          MS. THOMAS:  Next, we have Margaret Arnett.  You may
  


13     now speak.
  


14          MS. ARNETT:  Hi.  We get numerous questions from
  


15     voters about whether they can bring their absentee ballots
  


16     to the voting precincts to submit them, whether it be
  


17     during early voting or on Election Day.  It would be --
  


18     most definitely be helpful to voters if the SEB could
  


19     authorize this as an acceptable practice across the state.
  


20     Also, due to the USPS service delays, we get an incredible
  


21     number of questions from voters about whether they can
  


22     drop their absentee ballot request forms in the county
  


23     drop boxes.  There are some counties that are allowing
  


24     this, but most are not, as by code, these boxes are only
  


25     to be used for absentee ballots.  I guarantee it will be
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 1     incredibly helpful to voters if the SEB would authorize
  


 2     the county drop boxes to be able to accept absentee ballot
  


 3     request forms across the state.  The SEB has truly worked
  


 4     very hard to make voting easier and more accessible for
  


 5     voters, and I feel that these two rules will truly
  


 6     continue that effort for voters across the state, and many
  


 7     thanks to the staff for coordinating today’s call.  Thank
  


 8     you.
  


 9          MS. THOMAS:  Next, we have James Bomar.  You’re self-
  


10     muted -- I’m sorry.
  


11          MR. BOMAR:  Good morning.  This is James Bomar.
  


12     Thank you for being recognized.  I’m calling in regarding
  


13     SEB case number 2016-179.  It’s a case of voting twice
  


14     back in 2016.  I don’t have any visual on my screen only
  


15     audio and wanted to know if there was an agenda, or if I
  


16     could get some sort of idea about when these cases will be
  


17     reviewed.
  


18          MR. GERMANY:  Mr. Bomar, this is Ryan Germany.  There
  


19     is an agenda on the State Election Board website.  Your
  


20     case has actually been continued at the request of Fulton
  


21     County’s counsel, so I apologize but that case will not be
  


22     heard today.
  


23          MR. BOMAR:  Okay.  Thank you.
  


24          MS. THOMAS:  All right.  Next, we have Lonnie Hollis.
  


25     You’re self-muted right now.  Lonnie Hollis?
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 1          MS. HOLLIS:  Okay.  I’m on.  I was calling to see if
  


 2     I would be able -- I wanted to be able to speak on the
  


 3     case for Troop County when it comes up or if it’s going to
  


 4     be heard today.
  


 5          MR. GERMANY:  Yes.  If you want to speak to a
  


 6     specific case, and you know, the time for all that is when
  


 7     the case is called later on at the end of the public
  


 8     comment on proposed rules or for other things related to
  


 9     cases.
  


10          MR. RAFFENSPERGER:  Okay.  Thank you.
  


11          MS. THOMAS:  Next, we have Joy Wasson. You’re self-
  


12     muted right now
  


13          MS. WASSON:  Good morning.  I’m Joy Wasson, a DeKalb
  


14     County voter, and I want to state my strong agreement with
  


15     Jeanne Dufort’s comments in opposition to your proposed
  


16     changes to rule 183-1-15-.02(2), definition of a vote.
  


17     The State has purchased subpar software, and there are too
  


18     many variables in scanning to allow your ten percent
  


19     threshold to determine what constitutes a vote.  A
  


20     citizen’s vote should never be discarded because a
  


21     specific instance of scanning their ballot failed to
  


22     adequately read their intent due to circumstances outside
  


23     their control and when they’re not present to clarify what
  


24     their vote should be.  Thank you.
  


25          MS. THOMAS:  And next, we have Liz Throop.  You’re
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 1     self-muted right now.
  


 2          MS. THROOP:  Thank you.  I’m Liz Throop.  I’m a
  


 3     DeKalb voter.  Please do not pass rules that fail to align
  


 4     with Georgia statute.  21-2-386 covers the tabulation of
  


 5     absentee ballots once polls have closed.  This law is
  


 6     oddly silent about how voter marks on those ballots should
  


 7     be adjudicated.  Hand-marked ballots from precincts,
  


 8     however, are evaluated on discernible voter intent, but
  


 9     that is a separate law.  SEB rules that say voters must
  


10     fill in ovals completely fail to resolve whether all hand-
  


11     marked paper -- all hand-marked paper ballots with voter
  


12     marks such as x’s and check marks should be counted.  This
  


13     body can propose clearer statutes that count every
  


14     absentee vote.  We need clarity, not more layers of
  


15     ambiguity.  Thank you.
  


16          MR. RAFFENSPERGER:  Thank you.
  


17          MS. THOMAS:  All right.  And just one more.  Lon
  


18     Fezmer [ph.]?
  


19          MR. RAFFENSPERGER:  Go ahead.
  


20          MS. THOMAS:  You may speak.  You’re self-m -- okay.
  


21     All right.  That’s it.
  


22          MR. RAFFENSPERGER:  That’s it?
  


23          MS. THOMAS:  Mmm-hmm.
  


24          MR. RAFFENSPERGER:  Okay.  Well, thank you very much
  


25     for your public comments.  On the agenda, we have the
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 1     Attorney General report as item number five, but the
  


 2     Attorney General has another meeting that they need to
  


 3     head on out to, and we’re going to move that up, if that
  


 4     will be -- if there’s no objection from any of our Board
  


 5     members to move them up, and then I’ll have Board member
  


 6     comment after we have that, if that works for all of our
  


 7     Board members.  That being -- hearing no objection, it’s -
  


 8     - Mr. Germany, can you put the Attorney General or the
  


 9     Assistant Attorney General who is speaking for their
  


10     office today?
  


11          MR. GERMANY:  It’s Charlene McGowan, and let’s see.
  


12     We’re looking -- Bre is looking for her.
  


13          MR. RAFFENSPERGER:  Okay.
  


14          MS. THOMAS:  Charlene?  Ms. Charlene, if you’re on
  


15     the call, please raise your hand or write in the comm --
  


16     in the questions box, and I can unmute you.
  


17          MR. RAFFENSPERGER:  While you find her, Board
  


18     members, normally I like to open it up to comments. Ms.
  


19     Sullivan, Ms. Le, Mr. Worley, or Mr. Mashburn, would any
  


20     of you like to, you know, offer comments before we get
  


21     into the Attorney General’s report and then we’ll have the
  


22     Attorney General’s report?  Okay.  We’re back to the
  


23     Attorney General’s report.
  


24          MS. MCGOWAN:  Yes.  Mr. Secretary, this is Charlene
  


25     McGowan from the Attorney General’s Office.  Can everyone
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 1     hear me?
  


 2          MR. RAFFENSPERGER:  Yes, we can.
  


 3          MS. MCGOWAN:  Well, thank you, Mr. Secretary and to
  


 4     the Board members, for accommodating me earlier in the
  


 5     agenda.  On the Attorney General’s agenda that I’m here to
  


 6     present today, we have nine consent orders and one
  


 7     dismissal for the Board’s consideration and approval.  Two
  


 8     of the consent orders were presented at the last meeting
  


 9     in December -- were pulled at that time due to a lack of
  


10     quorum, that is case number 2015-100 for DeKalb County and
  


11     then also the consolidated consent order for Fulton
  


12     County.  So we’re presenting those again today, if there
  


13     is a quorum available to -- to vote on them.  I’m happy to
  


14     answer any questions that the Board members may have about
  


15     any of these individual cases, but if you don’t have any
  


16     questions, my recommendation is that the Board vote to
  


17     approve the consent orders and dismissal that are listed
  


18     on the Attorney General’s agenda.
  


19          MR. RAFFENSPERGER:  Board members, you have the
  


20     consent orders before you.  What is the will of the Board?
  


21          MR. MASHBURN:  This is Matt Mashburn.  I’ll -- I’ll
  


22     kind of take them in order.  Fulton County 2015-079, I’ve
  


23     carefully reviewed the file and find the proposed consent
  


24     order to be just and fair and meeting with the
  


25     circumstances and move for it to be accepted.
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 1          MR. RAFFENSPERGER:  Okay.  We typically vote all of
  


 2     these in block, and pull them out --
  


 3          MR. MASHBURN:  Oh, I’m sorry.
  


 4          MR. RAFFENSPERGER:  -- if there’s any of them that
  


 5     need further discussion, if any Board members have an
  


 6     issue with each particular one, but if we’ve reviewed
  


 7     those in total, we can then handle them in motion that
  


 8     would work as opposed to individual motions.  Mr.
  


 9     Mashburn, would you like to reconsider your motion?
  


10          MR. MASHBURN:  Very good.  Yes.  I have reviewed the
  


11     two cases and the dismissal and find them all to be
  


12     appropriate and just and meeting the circumstances and
  


13     move that they be accepted as proposed en masse all
  


14     together.
  


15          MR. RAFFENSPERGER:  We have a motion before the
  


16     Board.  Do we have a second?  Okay.
  


17          MS. SULLIVAN:  I’ll second that.  This is Rebecca
  


18     Sullivan.
  


19          MR. RAFFENSPERGER:  Thank you, Ms. Sullivan.  Okay.
  


20     We have a second.  The motion is now on the floor for
  


21     discussion.  Would any member like to discuss any of those
  


22     individual cases before we ask for a vote?  Hearing none,
  


23     all those in favor of the motion as presented, signify by
  


24     saying aye.
  


25          THE BOARD MEMBERS:  Aye.
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 1          MR. RAFFENSPERGER:  And those opposed?  Hearing none
  


 2     opposed, motion carries.  Okay.  Ms. McGowan?
  


 3          MS. MCGOWAN:  Thank you, Mr. Secretary.  I believe
  


 4     that is the end of the Attorney General’s agenda, and I
  


 5     have nothing further.
  


 6          MR. RAFFENSPERGER:  Thank you very much.  Okay.  I
  


 7     believe now we’re back to investigation reports.  Mr.
  


 8     Germany?
  


 9          MS. WATSON:  Yes.  That’s correct.  I believe that we
  


10     have the consent cases that are first, if there’s any that
  


11     we’d like to be pulled from that to be presented, or if
  


12     you want to vote on those in block?
  


13          MR. RAFFENSPERGER:  What is the will of the SEB?
  


14          MR. WORLEY:  This is Mr. Worley.  There are some of
  


15     the consent cases that I would like to have pulled and
  


16     discussed individually.
  


17          MS. WATSON:  Okay.
  


18          MR. RAFFENSPERGER:  Yes.
  


19          MR. WORLEY:  Those would be case numbers 2016-046,
  


20     Troup County.
  


21          MR. RAFFENSPERGER:  Okay.
  


22          MR. WORLEY:  2017-069, City of Sparta.
  


23          MR. RAFFENSPERGER:  Okay.
  


24          MR. WORLEY:  Case number 2018-059, Baldwin County.
  


25          MR. RAFFENSPERGER:  Okay.
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 1          MR. WORLEY:  2018-066, I believe that’s Jefferson
  


 2     County.
  


 3          MR. RAFFENSPERGER:  Okay.
  


 4          MR. WORLEY:  And 2018-101, Fulton County.
  


 5          MR. RAFFENSPERGER:  Got it.  Okay.
  


 6          MR. WORLEY:  And that’s all.
  


 7          MR. RAFFENSPERGER:  Do any other Board members want
  


 8     to pull any of these other cases?
  


 9          MR. MASHBURN:  This is Matt Mashburn, and pardon my
  


10     disorganization here but can you advise me whether case
  


11     Gwinnett County, case number SEB 2019-009 is in this
  


12     batch?
  


13          MR. RAFFENSPERGER:  Yes, it is.  It’s on the bottom
  


14     of my page there.  Would you like that pulled?
  


15          MR. MASHBURN:  Yes, please.  I’d like to pull that
  


16     please.
  


17          MS. WATSON:  Okay.
  


18          MR. RAFFENSPERGER:  Okay.  And any other members,
  


19     anything else you want pulled out?  Okay.  Then, Mr.
  


20     Mashburn, I just want to make sure.  We’re pulling out
  


21     Gwinnett County 2019-009.  There’s also a Gwinnett County,
  


22     voter registration application, 2019-022.  Are you okay
  


23     with leaving that there or did you want that pulled also?
  


24          MR. MASHBURN:  Thank you, Mr. Secretary.  That’s
  


25     actual -- these were companion cases, and I would like
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 1     both of them to be pulled.  Yes, please.  Thank you.
  


 2          MR. RAFFENSPERGER:  Okay.
  


 3          MR. MASHBURN:  I appr -- I appreciate it.  Thank you
  


 4     very much.
  


 5          MR. RAFFENSPERGER:  Members, anything else that you’d
  


 6     like pulled?  If not, what I would propose to do: if
  


 7     someone would make a motion to approve all the other
  


 8     cases, and then we could move those off the docket, and
  


 9     then we can pull out all those 2, 4, 6, 7, cases and have
  


10     those presented for individual consideration.
  


11          MR. MASHBURN:  This is Matt Mashburn.  I will make a
  


12     motion that we do precisely that and approve all cases as
  


13     recommended except for those that have been pulled.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


15          MS. SULLIVAN:  Rebecca Sullivan will second.
  


16          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


17     Hearing none, all those in favor of voting for these
  


18     consent cases as presented except the ones that are being
  


19     pulled out for further consideration by the Board, signify
  


20     by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Hearing none, okay.
  


23     That’s that.  Ms. Frances, I guess the first one for us to
  


24     consider then would be 2016-046, Troup County.
  


25          MS. WATSON:  Yes, sir.  Tab number three, 2016-046:
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 1     the complaint in March and April of 2016 is that multiple
  


 2     complainants reported that Troup Election Board member
  


 3     Jason Creel had been publicly endorsing for election a
  


 4     Lewis Davis, a candidate for Troup County Commissioner.
  


 5     The complainants state that they believe this is a
  


 6     violation of Mr. Creel’s oath as a Board member as
  


 7     stipulated in the official code of Georgia 22-2-70-15(b).
  


 8     Also relevant is 22-2-214(c), which addresses prohibited
  


 9     political activities of county election Board members.
  


10          The investigation revealed on February 25th of 2016,
  


11     Troup County Commission candidate Lewis Davis held a
  


12     fundraiser at the Gray Hill community center at West Point
  


13     for the purpose of initiating his campaign.  Among his
  


14     attendees was the Jason Creel who currently sits as a
  


15     member of the Troup County Board of Elections and
  


16     Registration at that time.  Mr. Creel was appointed to the
  


17     Board in January 2015 by the Troup County Republican
  


18     party.  This occurred during the time that Mr. Davis was
  


19     serving as the Chairman of that party.
  


20          As part of the event, attendees were giving the
  


21     option of paying for a table at a cost of $250.  Mr. Creel
  


22     did so and was listed on a poster at the event as having
  


23     been one of the several table sponsors.  At the conclusion
  


24     of the event, all the attendees had their photograph taken
  


25     with Mr. Davis while holding a sign that read “I stand
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 1     with Lewis.”  Mr. Creel’s photograph was made with Mr.
  


 2     Davis as well, and the photograph was then posted, along
  


 3     with others, on Mr. Davis’ campaign Facebook page.
  


 4          On February the 13th, 2016, the photograph was posted
  


 5     on the Troup County Citizen Facebook page, a political
  


 6     blog and forum site.  The site called the photograph proof
  


 7     of corruption and blatant cronyism.  On March 18th, blog
  


 8     readers were urged to contact the Office of the Secretary
  


 9     of State to complain about the photograph and its
  


10     implications.  Ultimately, five individuals contacted the
  


11     Investigations Division to complain.
  


12          Mr. Creel’s involvement at the fundraiser along with
  


13     the photographs taken at the event have been the only
  


14     evidence offered by either the complainants or the
  


15     witnesses.  Creel asserts that he has maintained
  


16     impartiality in regards to the Lewis Davis campaign and
  


17     will continue to do so.  Creel does not believe that the
  


18     provisions of his oath stretch to the point that they
  


19     dictate his political involvement while acting as a
  


20     private citizen and not as a Board member.  The
  


21     recommendation is -- you know, the issue of the statutes
  


22     that were cited, 22-2-70-15(b) and 22-2-214(c): we
  


23     recommended the case be dismissed as there was no evidence
  


24     to substantiate any impartiality in the conduct of Mr.
  


25     Creel while conducting the duties as a Troup County
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 1     Election Board member.
  


 2          MR. RAFFENSPERGER:  Members, do you have any
  


 3     questions or comments?
  


 4          MS. LE:  Hi, Ms. Watson.  This is Anh Le.  I don’t
  


 5     think the facts that you put in there support this.  I
  


 6     don’t think it’s in there but let me be ask you this to be
  


 7     sure.  There’s no evidence that Mr. Creel was wearing a
  


 8     badge that identified him as a Board member or he -- he
  


 9     probably isn’t being paid from the Board to be -- at any
  


10     time or at least during the time he was there.  There’s no
  


11     county resources that were used for this event by him,
  


12     correct?
  


13          MS. WATSON:  None to my knowledge.
  


14          MS. LE:  And he did not identify himself as a Board
  


15     member but just as a private citizen at this event, or you
  


16     don’t have any facts that say or support that he
  


17     identified himself as a Board member, correct?
  


18          MS. WATSON:  I do not have any facts that support
  


19     that he was there in an official Election Board member
  


20     capacity.
  


21          MS. LE:  Okay.  Thank you.
  


22          MR. RAFFENSPERGER:  Any other members have any
  


23     questions, comments, concerns?
  


24          MR. WORLEY:  This is David Worley.  I don’t have a
  


25     question, but I do have a concern.  First of all, I asked
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 1     that the case be pulled because it wasn’t clear from the
  


 2     report why the recommendation was being made, so that has
  


 3     been clarified.  But I have another concern, which is I’m
  


 4     not sure how the statute which requires that election
  


 5     boards remain impartial is intended to deal with a
  


 6     situation where a Board member is supporting a candidate,
  


 7     and I -- my preference in this case would be to refer it
  


 8     to the Attorney General’s Office for an interpretation of
  


 9     the two -- the two statutes involved and how they should
  


10     be interpreted when an election board member is supporting
  


11     a particular candidate.  So that’s -- that’s what I would
  


12     like to see happen here.
  


13          MS. LE:  This is Anh Le.  I -- I have a question, a
  


14     follow-up on that one, on Mr. Worley’s thoughts.  Given
  


15     that Mr. Creel has a First Amendment right and he was
  


16     using his private time and no county resources and didn’t
  


17     implicate the Board in this private event that he attended
  


18     in his personal capacity, I think it might be unfair to
  


19     prolong his case for the sake of our need for
  


20     clarification.  I think that maybe if this is an option, I
  


21     would like to perhaps escalate a question where -- or an
  


22     opinion -- request an opinion letter from the AG’s Office
  


23     to clarify Mr. Worley’s points without involving Mr. Creel
  


24     in those or prolonging his matter.  Would that be
  


25     acceptable?
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 1          MR. WORLEY:  Well, that would be acceptable to me.
  


 2     This is Mr. Worley.
  


 3          MR. RAFFENSPERGER:  Does anyone --
  


 4          MR. MASHBURN:  This is Matt Mashburn.  I think both
  


 5     Anh Le and David make excellent points in that when I was
  


 6     reviewing this, I came across -- there’s a 1968 Attorney
  


 7     General opinion that says it’s okay to serve as a -- as a
  


 8     Democratic party member, committee -- committee member,
  


 9     and that didn’t violate it, but that it was not okay -- in
  


10     a 1986 opinion, it was not okay to display signs while a
  


11     business is using -- is being used as a registration site.
  


12     So I do think that we would be benefitted by an updated
  


13     opinion by the Attorney General’s Office, but I am
  


14     sympathetic to Anh Le’s point as well, and I make a motion
  


15     that the case SEB 2016-046 be dismissed, but with the
  


16     condition that a request for an opinion by the Attorney
  


17     General’s Office on this question be submitted.
  


18          MR. WORLEY:  This is Mr. Worley.  I would second
  


19     that.
  


20          MS. THOMAS:  I’m sorry.
  


21          MR. GERMANY:  Sorry, it was muted.  Go ahead, Mr.
  


22     Secretary.
  


23          MR. RAFFENSPERGER:  Oh.  We have a motion before us
  


24     by Mr. Mashburn, seconded by Mr. Worley.  All those
  


25     members in favor of the motion as presented, signify by
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 1     saying aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 4     Thank you.  Next case, case number 2017-069, City of
  


 5     Sparta, Hancock County.
  


 6          MS. WATSON:  Yes, sir.  In this case, it’s tab --
  


 7     excuse me, tab number 10, City of Sparta, Hancock County.
  


 8     On November 6th, 2017, complainant Richard Allen Haywood
  


 9     filed a complaint when Elections Superintendent Aretha
  


10     Hill challenged him and removed his name from the ballot.
  


11     Mr. Haywood states the challenge hearing was held on
  


12     November the 6th, 2017 at 10am, and he was not notified so
  


13     he could attend.  He states his attorney obtained an
  


14     injunction late on Monday from Superior Court Judge
  


15     William Fryer to keep his name on the ballot.  The
  


16     notification was given in writing via email and through a
  


17     standard US postal mail to Mr. Haywood, the email four
  


18     days prior to the meeting, and the US postal mailed three
  


19     days prior.  The remaining issues concerning the challenge
  


20     were handled through an injunction issued by the court
  


21     that he was to remain on the ballot. We’re recommending
  


22     the case be dismissed as there was no election code
  


23     violations substantiated for the notice.
  


24          MR. RAFFENSPERGER:  Okay.  Board members, do we have
  


25     any questions about this case?  Any comments or concerns?
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 1          MR. WORLEY:  This is Mr. Worley.  There were -- there
  


 2     were two reasons that I asked for this case to be pulled
  


 3     and discussed.  One is that the statute 21-2-6(b) states
  


 4     that the superintendent upon his or her own motion may
  


 5     challenge the qualifications of any candidate referred to
  


 6     in the subsection, and apparently, the election
  


 7     superintendent challenged the qualifications of the
  


 8     candidate.  There’s no indication in here of -- well, the
  


 9     elections superintendent has not cooperated at all with
  


10     this investigation it seems.  So it’s difficult to
  


11     determine the basis on which she made that challenge which
  


12     was overturned by a court immediately, and it seems to me
  


13     that if she didn’t have a basis, there was a violation.
  


14     We can’t determine if there’s a basis because she’s not
  


15     cooperating, and under these circumstances, I would refer
  


16     this case to the Attorney General.
  


17          MR. RAFFENSPERGER:  Any comments or is that a motion?
  


18          MR. WORLEY:  Well, I would make that in the form of a
  


19     motion to refer it to the Attorney General.
  


20          MR. MASHBURN:  This is -- this is Matt Mashburn.  I’m
  


21     very concerned when there’s a lack of cooperation with the
  


22     investigators, and this was my first batch of cases, and
  


23     just the incredible amount of work that these
  


24     investigators put into these cases -- it just astounded me
  


25     how thorough they were.  But it disturbs me when -- when
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 1     an elections superintendent is not cooperative with the
  


 2     investigators and so I would second Mr. Worl -- Mr.
  


 3     Worley’s motion.
  


 4          MR. RAFFENSPERGER:  Okay.  Do we have any discussion?
  


 5     Hearing none, let’s call the question.  All those in favor
  


 6     of Mr. Worley’s motion to refer this back to the Attorney
  


 7     General’s Office, signify by saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


10          MS. WATSON:  Okay.  The next case that we have is tab
  


11     number 24, which is Baldwin County, 2018-059.  In
  


12     September of 2018, the Legal Director of the ACLU, Sean
  


13     Young, reported that according to Georgia Shift, the
  


14     Baldwin County Elections Office was requiring copies of
  


15     photo identification to accompany any voter registration
  


16     turned in by Georgia Shift.  Sean Young also stated the
  


17     Baldwin County Elections Office held irregular office
  


18     hours that prevented Georgia Shift from turning in voter
  


19     registration applications during regular business hours.
  


20     Sean Young alleged the Elections Office was closed from 12
  


21     to 2:30 on one or more weekdays.
  


22          It was verified that in 2016 Baldwin County was using
  


23     the voter registration forms that were provided by our
  


24     office.  The wording on the forms was in the process of
  


25     being changed to include the word “or” in the sentence.
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 1     The sentence states, “if you are submitting this form by
  


 2     mail and you are registering for the first time in
  


 3     Georgia, you are required to submit proof of residence
  


 4     either with this form or when you vote for the first
  


 5     time.”
  


 6          Baldwin County was processing all voter registration
  


 7     applications they received, regardless of if proof of
  


 8     residency was provided or not with the application.  A
  


 9     letter is mailed to the voter to advise the requirement
  


10     for proof of residency, and the voter registration in the
  


11     system is flagged to require proof at the time the
  


12     individual shows up to vote.  The Baldwin County Elections
  


13     Office would regularly be closed for lunch with a sign
  


14     posted on the door.  A part-time person was hired to cover
  


15     during the lunch periods so the office could remain open
  


16     during the business day going forward.  We recommended the
  


17     case be dismissed with no violation.
  


18          MR. RAFFENSPERGER:  Okay.
  


19          MR. WORLEY:  This is Mr. Worley, Mr. Secretary.  If I
  


20     could explain why I asked that this case be pulled, I’m
  


21     not concerned about the hours that the office being open
  


22     because that seems to be resolved by the investigation,
  


23     but there’s an issue in this case about the use of voter
  


24     registration forms, and essentially, someone in Baldwin
  


25     County was trying to conduct voter registration efforts.
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 1     They had gotten a form from the Baldwin County Elections
  


 2     Office that was not accurate, the -- in that -- in that
  


 3     the form was requiring submission of photo ID, a copy of a
  


 4     photo ID with the form, which is not required under
  


 5     Georgia law.
  


 6          The former Secretary of State had agreed that those
  


 7     forms would -- would -- should not be used, essentially,
  


 8     and the forms were revised, but the investigation seems to
  


 9     indicate that the State has a supply at least at one point
  


10     of more than 130,000 of these old forms.  And the
  


11     spokesperson for the former Secretary who was quoted in a
  


12     newspaper article that local officials had been trained to
  


13     accept all of the voter registration forms without asking
  


14     applicants for a photo ID or proof of residence, and it
  


15     seems that at least some counties are still using the old
  


16     forms.  And this is leading to some problems.
  


17          So I -- I wanted this case pulled so we could just
  


18     discuss and find out, perhaps from Mr. Germany or anyone
  


19     else, whether these old forms are still being used, and
  


20     how this problem might be corrected.
  


21          MR. RAFFENSPERGER:  Okay.
  


22          MR. GERMANY:  Hi.  This is -- this is Ryan Germany.
  


23     My understanding is that they were using the old forms,
  


24     and at the time the form was changed, some counties still
  


25     had existing supplies, so new supplies would be sent with
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 1     the new form.  We’re continuing to, you know, work on
  


 2     updating the voter registration form still.  In Baldwin
  


 3     County, I think the investigation found that all the
  


 4     registrations were accepted, so I don’t think -- I don’t
  


 5     think the report shows -- they couldn’t substantiate that
  


 6     there was any -- Baldwin County was putting any photo ID
  


 7     requirement in actuality.  And that’s -- so I think that’s
  


 8     kind of the point that you brought up, Mr. Worley, that
  


 9     they were accepting the form, not requiring photo ID.  The
  


10     old form didn’t require photo ID either, but it, you know,
  


11     allowed you to say it to fulfill the HAVA ID requirement.
  


12     So I think that -- I mean, that’s really the point that
  


13     the investigation found.
  


14          MR. WORLEY:  Well, I agree with that, but I guess my
  


15     question is have the counties been instructed that a new
  


16     form is available and that they should not use these old
  


17     forms?
  


18          MR. GERMANY:  The counties were instructed at the
  


19     time consistent with what you said that yes, if you have
  


20     old forms -- if you receive old forms, continue to accept
  


21     them.  Photo ID is not required.  The old form didn’t
  


22     require photo ID either, so that’s -- it’s kind of a, you
  


23     know, -- it’s not completely accurate.  It was -- it
  


24     simply allowed photo ID to fulfill the HAVA ID requirement
  


25     in federal law.  That requirement has not changed.  It
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 1     was, frankly, some wording on the form that was changed.
  


 2     So to answer your question, yes.  Do they know if they
  


 3     receive an old form -- sometimes counties receive forms
  


 4     from -- I mean, they have Secretary of State Max Cleland
  


 5     on them.  I don’t know where they -- where people get the
  


 6     forms, but if they come in, you know, they are to accept
  


 7     them, and they all know that there’s not a photo.  I mean,
  


 8     they should all know that there’s not a photo ID
  


 9     requirement to register to vote.
  


10          MR. WORLEY:  Okay.  Well, I get it if they’re -- if
  


11     they get an old form, they’re to accept it, but are they
  


12     handing out any of the old forms --
  


13          MR. GERMANY:  Here’s the thing.  There’s no evidence
  


14     in the case that any county was requiring it.  The
  


15     investigation found the opposite.  They were accepting the
  


16     forms without a photo ID requirement.
  


17          MR. WORLEY:  I’m sorry, Mr. Germany.  That’s not what
  


18     I said.  My -- and I think you are correct.  Well, I think
  


19     there’s actually some confusion in the report because --
  


20     but in any event, my question is are any of the counties
  


21     handing out the old forms?
  


22          MR. GERMANY:  I’m going to -- I’m looking at Chris
  


23     Harvey.  He would know better than me.
  


24          MR. HARVEY:  This is Chris Harvey.  As far as we
  


25     know, no.  We’re not providing them to the counties.  It’s
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 1     not inconceivable that, you know, a county has them in
  


 2     stock or that some of these organizations that are doing
  


 3     voter registration drives have old stock that they’re
  


 4     using, so I don’t -- I don’t think I can say absolutely
  


 5     that every county elections and registration office has
  


 6     purged every old form or that, you know, registration
  


 7     groups or advocacy groups have either.  We’ve -- we’ve
  


 8     advised the counties to err on the side of accepting
  


 9     forms, even if they’re from previous administrations or
  


10     previous iterations.  But we’re certainly not providing
  


11     them to counties to use now.
  


12          MR. WORLEY:  Okay.  But so the counties have not be
  


13     instructed that if they have old forms, they should stop
  


14     using the old forms and get new forms.
  


15          MR. HARVEY:  Over the course of several years, that -
  


16     - that -- I can’t say we haven’t done that, or we have.  I
  


17     can reiterate to the counties now, but I can’t remember
  


18     any specific direction in the course of the last five
  


19     years when that was done, although it may have been.
  


20          MR. GERMANY:  At the -- at the time, my recollection
  


21     was we told them, you continue to use your existing stock
  


22     of old forms, but that was, of course, you know, years
  


23     ago, so I assume those have been used at this point.
  


24          MR. RAFFENSPERGER:  I think what I’m hearing is a
  


25     concern that perhaps it would be best if the Secretary of
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 1     State’s Office would send out notification to every county
  


 2     to discontinue using old forms.  Here is the new form, so
  


 3     that there’s clarity of that because enough time has
  


 4     lapsed, and the newer forms should be used.  Is that what
  


 5     I’m hearing from you, Mr. Worley, that you’d like to see
  


 6     something like that?
  


 7          MR. WORLEY:  Yes, Mr. Secretary.  That would be my
  


 8     strong preference.  Thank you.  As far as --
  


 9          MR. RAFFENSPERGER:  So we’re happy to --
  


10          MR. WORLEY:  As far as this particular case is
  


11     concerned, I would agree that it should be dismissed.
  


12          MR. RAFFENSPERGER:  Okay.  So part of your motion, if
  


13     you would, make a motion to dismiss.  Would you like to
  


14     then ask the Secretary of State’s Office to send out an
  


15     email notification to all 159 counties and attach the
  


16     updated form so that they have an official receipt?
  


17          MR. WORLEY:  Yes.  I would make that motion.  Thank
  


18     you.
  


19          MR. RAFFENSPERGER:  Is that the motion then? Members,
  


20     if you would agree, do we have a second of that?
  


21          MR. MASHBURN:  Second.
  


22          MR. RAFFENSPERGER:  Okay.  Any further discussion on
  


23     this matter?  Hearing none, all those in favor of the
  


24     motion as presented, signify by saying aye.
  


25          THE BOARD MEMBERS:  Aye.
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 1          MR. RAFFENSPERGER:  Opposed?  Motion carries.
  


 2          MS. WATSON:  Okay.  The next case is tab number 28.
  


 3     It’s case number 2018-066, Jefferson County, voter
  


 4     intimidation.  In October of 2018, our office received
  


 5     several complaints of a possible voter intimidation in
  


 6     Jefferson County.  On October the 15th, 2018, the Leisure
  


 7     Center Director Tammy Bennett reported that seniors who
  


 8     wanted to vote were going to be transported to the poll by
  


 9     a Jefferson County transit bus.  The arrangements were
  


10     made in advance for the first day of advance voting.
  


11          On October the 15th, a representative from Black
  


12     Voters Matter also came to the senior center to talk to
  


13     the seniors about voting.  The tour bus for Black Voters
  


14     Matter was in the parking lot, and the seniors were
  


15     offered a tour of the bus.  Then, an offer was made to the
  


16     seniors that anyone wishing to go to vote could get on the
  


17     bus, and they would take them.  Ms. Bennett, the Director
  


18     of the Leisure Center, advised the seniors that they would
  


19     take them to vote but not then and asked them to get off
  


20     the bus, which they did.
  


21          Out of the 72 seniors that were known to be in the
  


22     Leisure Center on October the 15th, it was found that 57
  


23     voted in the election, one requested an absentee ballot
  


24     but did not return it, 7 did not vote, and 7 were not
  


25     registered to vote.  There was no one located that advised
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 1     that there were any threats or force or violence or any
  


 2     acts to intimidate any person to vote or to refrain from
  


 3     voting.  We’re recommending the case be dismissed.
  


 4          MR. RAFFENSPERGER:  Okay.
  


 5          MR. WORLEY:  Mr. Secretary, this is Mr. Worley.  The
  


 6     reason that I asked that this case or that the results of
  


 7     this case be announced, I have taken the position in the
  


 8     past that cases that have gotten some public notoriety or
  


 9     cases that involve an elected official who’s been the
  


10     subject of an accusation should not, as a general matter,
  


11     be -- be resolved on a consent basis because that doesn’t
  


12     really provide the public any information about why the
  


13     case was dismissed.  And that’s why -- that’s why I asked
  


14     that this case be discussed, and the next case, the Fulton
  


15     County case that I had pulled, be discussed for that
  


16     reason.  This situation in Jefferson County received a lot
  


17     of national press attention, and if we are going to decide
  


18     that there was no violation, I just think it should be
  


19     something that should be made more available to the
  


20     public, and Ms. Watson has publicly announced the results
  


21     of the investigation and that satisfies my concern.  Thank
  


22     you.
  


23          MR. RAFFENSPERGER:  Any other members have any
  


24     questions, comments, concerns?  Hearing none, what is the
  


25     will of the Committee?
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 1          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 2     SEB number 2 -- 2018-066, Jefferson County, be dismissed.
  


 3          MR. RAFFENSPERGER:  Do we have a second?
  


 4          MS. LE:  Anh -- Anh Le seconds.
  


 5          MR. RAFFENSPERGER:  Any further discussion?  Hearing
  


 6     none, all those in favor of dismissing SEB case 2018-066,
  


 7     signify by saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


10     Okay.
  


11          MS. WATSON:  Okay.  The next case is tab number 37.
  


12     It’s 2018-101, Fulton County, conduct at polling places.
  


13     In November of 2018, a Naomi Harrington, a polling manager
  


14     for the Southwest Arts Center polling location in Fulton
  


15     County, reported a voter was extremely nasty to her and
  


16     the clerks.  The incident took place during advance in-
  


17     person voting on November 1st, 2018 for the November 6th
  


18     general election.  Fulton County elections also reported
  


19     that Betty Price [ph.] was disruptive during early voting.
  


20     This incident took place during advance in-person voting
  


21     on November 28th, 2018 for the December 4th, 2018 runoff
  


22     election.
  


23          The investigation revealed that the voter at
  


24     Southwest Arts Center polling location was identified as
  


25     Antoinette Singh, S-i-n-g-h, at the time of the complaint.
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 1     Ms. Singh advised that she requested an absentee ballot
  


 2     but received an application for an absentee ballot in the
  


 3     ballot.  It was too close to the election, so she had to
  


 4     go to the polling place to vote.  Ms. Singh states there
  


 5     was not enough seating or voting machines at the polls and
  


 6     no sample paper ballots.  She denies the allegations that
  


 7     she was nasty to the -- to the clerks.  The poll worker
  


 8     making the complaints when shown a photo of Ms. Singh
  


 9     states that she was not the person that caused the problem
  


10     at the poll.
  


11          As to the reported incident with Betty Price, she
  


12     stated she did not recall any incident at the poll, but
  


13     she is familiar with the machines having worked the polls
  


14     but does not recall writing down the machine counts.  All
  


15     of the poll workers recall Betty Price being loud at the
  


16     polls and upset that she was asked what she was doing.  It
  


17     was noted that Betty Price had waited until all other
  


18     voters had left the machines before she approached.  Two
  


19     of the three poll workers advised that she did not
  


20     interfere with any voters or poll workers.  One poll
  


21     worker advised that she was disruptive.  We’re
  


22     recommending the case be dismissed.
  


23          MR. RAFFENSPERGER:  Okay.  Members?  Do we have any
  


24     questions, comments, or concerns?  Hearing none, do we
  


25     have a motion before the Board?
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 1          MR. WORLEY:  This is Mr. Worley.  I would make a
  


 2     motion that this case be dismissed.
  


 3          MR. RAFFENSPERGER:  Do we have a second?
  


 4          MR. MASHBURN:  Second.
  


 5          MR. RAFFENSPERGER:  Do we have any further
  


 6     discussion?  Hearing none, all those in favor of
  


 7     dismissing SEB case number 2018-101, Fulton County,
  


 8     signify by saying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Those opposed?  Hearing none,
  


11     motion -- case is dismissed.
  


12          MS. WATSON:  The next case is tab number 41.  It’s
  


13     2019-009, Gwinnett County, voter registration.  Lynn
  


14     Ledford with the Gwinnett County Board of Registration and
  


15     Elections emailed the Georgia Secretary of State’s Office
  


16     reporting three voter registration applications that she
  


17     states appeared to be false registrations.  Three voter
  


18     registrations were submitted with similar information with
  


19     variations of the name, address, and date of birth.  The
  


20     registrations were submitted in February of 2019 by a
  


21     third-party organization conducting voter registration
  


22     drives.  The name of the voter registrations was Chris or
  


23     Christopher Shakir [ph.]  All attempts to locate and
  


24     interview Mr. Shakir have not been successful.  Mr. Shakir
  


25     does have a valid voter registration form from 2018.
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 1     We’re recommending the case be dismissed, as there is no
  


 2     verifiable proof of the identity of the individual that
  


 3     completed the three voter registrations.
  


 4          MR. RAFFENSPERGER:  Okay.  Any questions, comments,
  


 5     concerns from the Board?
  


 6          MR. MASHBURN:  This is Matt Mashburn.  The reason I
  


 7     asked for this one to be pulled and the companion case to
  


 8     be pulled is that it appeared to me from reviewing the
  


 9     case file -- is that we’ve got six fraudulent voter
  


10     registrations emanating from a boyfriend and a girlfriend
  


11     -- between them, appear to have generated six fraudulent
  


12     voter registration applications, and as far as I can tell,
  


13     there was zero cooperation and even, you know, hiding from
  


14     the -- from the investigators, so I would actually like
  


15     for this to be referred to the Attorney General so that
  


16     they might use additional investigative powers include the
  


17     power of subpoena to get to the bottom of this.  I think
  


18     this is very serious and should be referred to the
  


19     Attorney General.
  


20          MR. RAFFENSPERGER:  Was that a motion?
  


21          MR. MASHBURN:  And move that it be -- move that it be
  


22     referred to the Attorney General, along with its companion
  


23     case.
  


24          MR. RAFFENSPERGER:  And that is case 20 -- 2019-022?
  


25          MR. WORLEY:  This is David Worley.  I would second
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 1     Mr. Mashburn’s motion.
  


 2          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


 3     Okay.  Hearing none, all those in favor of moving case
  


 4     2019-009 and 2019-0 --
  


 5          MS. MCGOWAN:  Mr. Secretary?  Mr. Secretary, I’m
  


 6     sorry to interrupt.  This is Charlene McGowan with the
  


 7     Attorney General’s Office.  I would just like to clarify
  


 8     that it is the State Election Board that has subpoena
  


 9     authority.  If -- if further investigation is warranted on
  


10     this case, then I would suggest that it’s the Board that
  


11     uses a subpoena to do further investigation.
  


12          MR. RAFFENSPERGER:  Okay.  Board members, you’ve
  


13     heard from the Attorney General’s Office.
  


14          MS. WATSON:  Mr. Secretary, we can certainly take the
  


15     case back and do some fur -- further follow-up to try to
  


16     locate these individuals for statements and further
  


17     information.
  


18          MR. RAFFENSPERGER:  I believe it’s the will of the
  


19     State Election Board that you use full subpoena power and
  


20     additional -- whatever resources to bring to bear to the
  


21     full degree to get to the bottom of the matter.
  


22          MS. WATSON:  Okay.
  


23          MR. MASHBURN:  Oh, and with that information -- this
  


24     is Matt Mashburn -- I withdraw the motion but do request
  


25     that the investigators investigate this and the companion
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 1     case using all available techniques and powers at their
  


 2     disposal.
  


 3          MS. WATSON:  Okay.
  


 4          MR. RAFFENSPERGER:  Any further action required for
  


 5     us to send that back, Mr. Germany, or does that -- or do
  


 6     you want a motion for that?
  


 7          MR. GERMANY:  In the past, I think it’s just been a
  


 8     motion to basically send back for inve -- or further
  


 9     investigation.
  


10          MR. MASHBURN:  I move that this be sent back for
  


11     further investigation, please.
  


12          MR. WORLEY:  This is Mr. Worley.  I would second that
  


13     motion.
  


14          MR. RAFFENSPERGER:  Any further discussion?  All
  


15     those in favor of moving back case number 2019-009,
  


16     Gwinnett County, and 2019-022, Gwinnett County, signify by
  


17     saying aye.
  


18          THE BOARD MEMBERS:  Aye.
  


19          MR. RAFFENSPERGER:  Those opposed?  Motion carries
  


20     unanimously.  It’s moved back for additional
  


21     investigation.  Okay.
  


22          MS. WATSON:  Okay.  Next up is the letter of
  


23     instruction cases.
  


24          MR. RAFFENSPERGER:  Do you want to take a -- let’s
  


25     see.  We’ve been going here for a while.  Can we take a --
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 1     so it’s 10:27, come back at, say 10:35.  Is that enough
  


 2     time for everyone to check messages and we’ll back at
  


 3     10:35, take a six, seven-minute break?  Does that work?
  


 4          MS. WATSON:  Yes, sir.
  


 5          MR. RAFFENSPERGER:  Okay.  Thanks.
  


 6          (Meeting break)
  


 7          MR. RAFFENSPERGER:  Okay.  It’s 10:35, and the letter
  


 8     cases are before us.  Do we want to have Ms. Watson
  


 9     discuss those, or are there some that the Board members
  


10     would like to pull out that we can vote as entire group
  


11     for these?  Board members, you have the letter cases
  


12     before you.  Are there any that you want to push -- pull
  


13     out for individual discussion?  Okay.  Hearing none, what
  


14     is the will of the committee for the letter cases?  Should
  


15     we read out all the numbers or go straight down the list?
  


16          MS. LE:  I’m sorry.  I’m sorry, Mr. Chairman.  This
  


17     is Anh Le.  I didn’t unmute myself fast enough.  Could I
  


18     hear --
  


19          MR. RAFFENSPERGER:  Okay.
  


20          MS. LE:  -- could I ask one of the cases, I believe,
  


21     20-17 and 20-19 about the ballot box drop box cases be
  


22     pulled please?  Okay.
  


23          MR. RAFFENSPERGER:  Which numbers are those?
  


24          MS. LE:  Sorry.
  


25          MS. WATSON:  Tab number six.  Go ahead.  It’s 2020-
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 1     017 and 2020-19.
  


 2          MR. WORLEY:  And Mr. Secretary, --
  


 3          MR. RAFFENSPERGER:  Someone faded out there.  Can I
  


 4     hear that again?
  


 5          MS. WATSON:  Tab --
  


 6          MR. WORLEY:  Mr. Secretary, -- oh, I’m sorry.
  


 7          MS. WATSON:  62 and 63.  Go ahead.
  


 8          MR. RAFFENSPERGER:  Okay.  And was that Mr. Mashburn
  


 9     I heard or Mr. Worley?
  


10          MR. WORLEY:  It was Mr. Worley, Mr. Secretary.  I
  


11     believe that Mr. Holsworth, who spoke in the public
  


12     comment, was here to talk about one of these letter cases,
  


13     I think the Fulton County one.  I’m not absolutely sure.
  


14          MS. WATSON:  That is correct.  Tab number 55, 17-004.
  


15          MR. RAFFENSPERGER:  Okay.
  


16          MR. HOLSWORTH:  I’m still here.
  


17          MR. RAFFENSPERGER:  Any other members of the Board?
  


18          MR. HOLSWORTH:  This is Lee --
  


19          MR. RAFFENSPERGER:  Are there any other cases that
  


20     we’d like to pull out?  Okay.  Hearing none, if the Board
  


21     would like to then vote on all the cases en masse except
  


22     2017-004 and 2020-017 and 2020-019.  We’ll pull those out
  


23     for individual consideration of those.  Do we have a
  


24     motion?
  


25          MR. WORLEY:  I will make that motion.  This is Mr.
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 1     Worley.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. SULLIVAN:  Second, Rebecca Sullivan.
  


 4          MR. RAFFENSPERGER:  Any further discussion?  All
  


 5     those in favor of pulling out all cases except the ones --
  


 6     the three that we’ve pulled out, signify by saying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Any opposed?  Okay.  Motion
  


 9     carries.  Okay.  SEB case number 2017-004, Ms. Watson?
  


10          MS. WATSON:  Yes, sir.  In January of 2017, Fulton
  


11     County Director of Elections Richard Barron reported that
  


12     an elector allegedly campaigned within the 150 feet
  


13     boundary of the Johns Creek Environmental Campus polling
  


14     station on October 29th.  Investigation revealed that the
  


15     Respondent Lee Allen Holsworth admitted to wearing a hat
  


16     that contained a slogan “Make America Great Again” on and
  


17     inside the Johns Creek Environmental Campus polling
  


18     station when he voted.  And we’re recommending that Mr.
  


19     Holsworth be issued a letter of instruction for violation
  


20     of 21-2-414(a).
  


21          MR. RAFFENSPERGER:  Okay.  I believe Mr. Holsworth
  


22     was -- called in earlier.  Is he -- would he like to
  


23     address the Board?
  


24          MS. THOMAS:  He’s here.  He’s -- his audio just went
  


25     out.  Mr. Holsworth, it’s asking you to put in a PIN.  A
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 1     PIN has been sent to you.
  


 2          MR. RAFFENSPERGER:  Okay.  In the meantime, do any of
  


 3     the Board members have any questions, comments, or
  


 4     concerns?
  


 5          MR. WORLEY:  This is David Worley.  I just wanted a
  


 6     little clarification.  Did -- did the hat that Mr.
  


 7     Holsworth is said to have been wearing have a candidate
  


 8     name on it or not?
  


 9          MS. WATSON:  No.  It did not.
  


10          MR. WORLEY:  Okay.  Because there’s a statement in
  


11     the findings that says poll worker, Ms. Baker, advised
  


12     this investigator that the hat the Respondent was wearing
  


13     had the words “Vote for Donald Trump” on it and so did an
  


14     assistant poll manager.
  


15          MS. WATSON:  I’m looking at that.
  


16          MR. WORLEY:  Just looking at the last two sentences
  


17     of the findings portion of the report.
  


18          MS. THOMAS:  And while they’re looking at that, Mr.
  


19     Holsworth, the PIN has been sent to you in a chat.  If you
  


20     could put that in, so you can unmute yourself.
  


21          MS. WATSON:  Yes, sir.  I do see that that is what
  


22     the investigator confirmed that the hat did say that.
  


23          MR. WORLEY:  Okay.
  


24          MS. WATSON:  It did display “Vote for Donald Trump.”
  


25          MR. RAFFENSPERGER:  Okay.  If we could get Mr.
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 1     Holsworth on the --
  


 2          MS. WATSON:  Should we just try to call him?
  


 3          MS. THOMAS:  Yeah.
  


 4          MS. WATSON:  I’m going to try to call him on the
  


 5     phone.
  


 6          MR. RAFFENSPERGER:  Thank you.
  


 7          MS. WATSON:  Hi, Mr. Holsworth.  I’m going to put you
  


 8     on speaker, so you can speak to the Board members.  One
  


 9     second.
  


10          MR. HOLSWORTH:  Okay.
  


11          MS. WATSON:  All right.  Go ahead, Mr. Holsworth.
  


12          MR. HOLSWORTH:  Yeah, I’m so sorry, but my phone
  


13     dropped twice in a row.  So sorry, so I missed -- I heard
  


14     the beginning of when they were reading what had happened
  


15     when the investigator called me back.  I’m so sorry about
  


16     that.
  


17          MR. RAFFENSPERGER:  No -- no worries.  Mr. Holsworth,
  


18     one of the Board members asked a question.  Did you
  


19     endorse the candidate or was it just a slogan?
  


20          MR. HOLSWORTH:  It was just a slogan.
  


21          MR. RAFFENSPERGER:  Do you have any further comments
  


22     that you’d like to present to the Board?
  


23          MR. HOLSWORTH:  You know, I always wear a hat.  I’ve
  


24     had skin cancer, so I’m supposed to always wear a hat, and
  


25     the hat I was wearing around election time -- I thought it
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 1     was interesting that all of the notes from this said
  


 2     something about Trump on it, and the hat is a red hat that
  


 3     says “Make America Great.”  There’s nothing about Trump on
  


 4     any of it.  And I wasn’t -- didn’t feel I was reactionary
  


 5     or anything like that.  I was just going in to vote.  At
  


 6     the time, I don’t even know if there were any other voters
  


 7     there.  When they asked me to take it off, I was so
  


 8     surprised, but I did it.  I took it out to the car, left
  


 9     it in the car, and came back in and voted, so it wasn’t
  


10     like there was any kind of a confrontation or anything.  I
  


11     just was surprised that they asked me to do that.
  


12          MR. RAFFENSPERGER:  Any questions from any Board
  


13     members?
  


14          MR. HOLSWORTH:  No.  I was just surprised it took --
  


15     I’d forgotten all about this thing.  It was, like, three
  


16     years ago.  The letter that said an investigation was
  


17     unfolding -- I’d forgotten all about it.
  


18          MR. RAFFENSPERGER:  Board members, do you have any
  


19     questions for Mr. Holsworth?  Thank you, sir.
  


20          MR. HOLSWORTH:  Thank you, sir.
  


21          MR. RAFFENSPERGER:  All right.  This is before you
  


22     right now.  We’ve had a clarification.  We know what he
  


23     was wearing.
  


24          MR. HOLSWORTH:  Sorry.  Were you asking me a
  


25     question?
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 1          MR. RAFFENSPERGER:  No.  I think we’re good.  It’s
  


 2     before the Board, if they want to make a motion on what
  


 3     they -- what they would like to do with this case.
  


 4          MR. MASHBURN:  This is Matt Mashburn.  I move that
  


 5     the case be resolved by a letter of instruction.
  


 6          MS. LE:  Hey, Matt.  This is Anh Le.  Seeing that Mr.
  


 7     Holsworth complied when asked and was not aware of the
  


 8     violation and was agreeable, I also second that motion.
  


 9          MR. WORLEY:  This is Mr. Worley.  And this -- this
  


10     may sound like a strange thing for me to say, but I don’t
  


11     think we should send him a letter of instruction because I
  


12     don’t think that it’s -- I just don’t think it’s a
  


13     violation to wear a “Make America Great Again” hat that
  


14     doesn’t say vote for a particular candidate on it.  Even
  


15     though it’s well known that people who are wearing those
  


16     hats might be supporting a particular candidate, I just
  


17     don’t think it’s technically a violation of the statute,
  


18     and therefore, I don’t think he should get a letter of
  


19     instruction.  So I will be voting against that motion for
  


20     that reason.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


22     comments?
  


23          MR. MASHBURN:  Yeah.  Just by way of further comment,
  


24     the -- I think we’ve -- well, if I could -- if I could
  


25     just make a comment after we’ve voted very -- very brief,
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 1     but I’m prepared to vote.
  


 2          MR. RAFFENSPERGER:  You’re prepared to vote?
  


 3          MR. MASHBURN:  Yes.
  


 4          MR. RAFFENSPERGER:  Okay.  Any further comment about
  


 5     the motion?  All those in favor of the motion of sending a
  


 6     letter of instruction for SEB 2017-004, signify by saying
  


 7     aye.
  


 8          THE BOARD MEMBERS:  (except Mr. Worley) Aye.
  


 9          MR. RAFFENSPERGER:  Those opposed?
  


10          MR. WORLEY:  No.
  


11          MR. RAFFENSPERGER:  So I hear two ayes and Mr. Worley
  


12     opposed.  Do we have any other votes that we need to pick
  


13     up?
  


14          MS. SULLIVAN:  Rebecca Sullivan also voted aye.
  


15          MR. RAFFENSPERGER:  You did?  So it’s three.  Motion
  


16     carries.  Okay.  Fayette County, 2020-017, is before us
  


17     now.
  


18          MS. WATSON:  Yes, sir.  This case is tab number 62,
  


19     Fayette County, absentee ballot drop box.  The absentee
  


20     ballot drop box in Fayette County was not in compliance
  


21     with the SEB rules.  It was found during inspection on May
  


22     27th that the absentee ballot drop box was not made of
  


23     durable material, did not minimize the ability of liquid
  


24     to be poured into it, was not securely fastened to the
  


25     ground, did not have signage regarding the Georgia law
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 1     relating to absentee ballot harvesting, destroying,
  


 2     defacing, or delaying delivery of ballots.  On July the
  


 3     20th, 2020, it was determined that a replacement box had
  


 4     been ordered, and they were not using the old box -- the
  


 5     Fayette County.  The recommendation is that Fayette County
  


 6     be issued a letter of instruction for violation of SEB
  


 7     rule 183-1-14-.06-.14(6)(7)(5).
  


 8          MR. RAFFENSPERGER:  Okay.  Members, -- Ms. Le, I
  


 9     believe it was you that wanted to pull this case out.  Did
  


10     you have any questions, comments, or concerns?
  


11          MS. LE:  Yes, sir.  Thank you.  I had pulled this and
  


12     the next case out -- the next case being 2020-019 -- for
  


13     the same reasons, that is, the four questions on the
  


14     questionnaire were both -- were all no’s, which is
  


15     summarized by the investigative report just now, and I
  


16     think that’s -- that’s a concern, given that we’re
  


17     expecting a decent amount of absentee ballot drop box
  


18     usage in the next election, and I’m curious to know what -
  


19     - I guess what the counties are being trained -- some kind
  


20     of assurance that they’re prepared to accept the large
  


21     volumes and not using boxes that are makeshift because
  


22     that’s all they had on hand like we hear in this case.  I
  


23     guess I’m asking for both cases if I may -- if not, my
  


24     question will be the same on the next case, which is what
  


25     training or what assurances are we getting from the
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 1     counties?  I understand that this passing election, it
  


 2     sounded like in one case that they couldn’t order it in
  


 3     time, the secure drop boxes, but what about this next
  


 4     election?  What’s being done to rectify this and to ensure
  


 5     that the counties do have what they need or get what they
  


 6     need in place in time for the next election, being in
  


 7     November?  Thank you.
  


 8          MR. RAFFENSPERGER:  Okay.  Mr. Germany?  We’ve had a
  


 9     couple of questions about that.
  


10          MR. GERMANY:  Yes, sir.  Chris, I think Chris is best
  


11     to answer that.
  


12          MR. HARVEY:  Mr. Secretary, members of the Board,
  


13     this is Chris Harvey.  A couple of things have been done
  


14     for the counties to make sure that they comply with the
  


15     SEB rules regarding the ballot drop boxes.  One is our
  


16     office has a grant program whereby we reimburse costs of
  


17     up to $3,000 for the purchase and installation of the
  


18     absentee ballot drop boxes.  You know, in some cases
  


19     they’re relatively expensive to install, so we’re
  


20     reimbursing up to $3,000 for one or more absentee ballot
  


21     drop boxes.
  


22          Secondly, we’re making sure that the counties are
  


23     aware of the rules, the updated rules, regarding the
  


24     requirements for the drop boxes.  You know, we understand
  


25     that the rules are relatively stringent, and we’ve sent
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 1     out several directives to the counties making sure that
  


 2     they’re aware of the requirements and that they follow
  


 3     them or contact us with any questions.  And lastly, we’ve
  


 4     been working with some groups that are trying to leverage
  


 5     private -- private industry resources to try to get
  


 6     additional funds for counties to install additional drop
  


 7     boxes.
  


 8          So that process is ongoing.  We don’t have anything
  


 9     final to report on that, but we’ve been in regular
  


10     communication with the counties to make sure they
  


11     understand the -- the role of the drop boxes.  Frankly,
  


12     I’ve encouraged counties to implement as many drop boxes
  


13     as they reasonably can, and we’re seeing they’re taking
  


14     advantage of it.
  


15          MR. RAFFENSPERGER:  Thank you.
  


16          MS. SULLIVAN:  This is Rebecca Sullivan.  I have some
  


17     concerns that in both of these cases it looks like neither
  


18     county had acceptable drop boxes, so they made the
  


19     decision to use unacceptable ones rather than not use drop
  


20     boxes at all.  Is that something that the Secretary of
  


21     State’s Office has addressed?
  


22          MR. HARVEY:  As far as that goes, we -- I always tell
  


23     the counties they need to follow SEB rules.  You know, I
  


24     make the rules clear with them.  We talk about it on
  


25     conference calls and in written directions, and I -- I







65


  
 1     always tell the counties that they’re ultimately
  


 2     responsible for complying, so that’s -- that’s our
  


 3     position.  I can’t -- I tell the counties I can’t excuse
  


 4     them deviating from state law and State Election Board
  


 5     rules.
  


 6          MS. WATSON:  And this is Frances Watson.  Also, we
  


 7     did follow up with these -- these cases, and the first one
  


 8     with Fayette County, they stopped using the drop box until
  


 9     they could get their permanent drop box in place and the
  


10     same with Spalding County.  We did verify that the new box
  


11     arrived on May 28th and was placed in service on June the
  


12     3rd of 2020.  So we did follow up to make sure they had
  


13     the regular box that was in compliance in place.
  


14          MS. LE:  This is Anh Le.  I -- my biggest concern is
  


15     -- is, you know, the faith and confidence of the voters
  


16     that absentee ballots are secured and can be trusted, and
  


17     -- and I think it is in Georgia.  We do a great job in
  


18     that regard, and the counties are doing an excellent job.
  


19     I just don’t want there to be an opportunity for, you
  


20     know, somebody out there to take advantage of the counties
  


21     kind of being on their own and then bring into question
  


22     the integrity of our vo -- absentee ballots.
  


23          So on that -- against that backdrop, I am curious to
  


24     know if, Chris, if you are going to be doing more between
  


25     now and November then just kind of -- I know you’re doing
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 1     a lot with this, but I’m curious to know will there be any
  


 2     more proactive kind of county assurances reporting that
  


 3     they are, you know, secured.  Yes, all boxes are checked
  


 4     because if there’s a violation, you’re absolutely right.
  


 5     We will enforce that.  But that’s after the fact, and then
  


 6     that’s after the election.  So I’m just curious to know
  


 7     will there be any more communications in this regard and
  


 8     enforcement in this regard?
  


 9          MR. HARVEY:  This is Chris.  Yes.  I think it was
  


10     last -- as recently as last week, I sent out the updated
  


11     rules and adopted rules and reminded counties that they’re
  


12     doing that.  I know that when the monitors go out to
  


13     monitor both in advance voting and on Election Day, they
  


14     will be checking all of the drop boxes to make sure that
  


15     they comply with the -- with the standards.  And again,
  


16     we’ll keep reiterating it to the counties.  The counties
  


17     generally do provide us with the locations of the drop
  


18     boxes so that we can -- we can know where they are, and we
  


19     can check on them.  And I field probably two or three
  


20     calls a week from county directors asking questions about
  


21     absentee ballot drop boxes.
  


22          MS. LE:  And I’m sorry.  One last question: are we
  


23     doing spot checking of these locations?  Knowing --
  


24     knowing that the counties have their drop boxes, and once
  


25     they’re set up, they’re notifying you.  Is there any plan
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 1     to do spot checking just to ensure?
  


 2          MS. WATSON:  Yeah, this is Frances Watson, and we do
  


 3     have an absentee ballot drop box inspection form, so
  


 4     during early, advance, and during election, we -- we would
  


 5     also check those while we’re doing the other polling place
  


 6     inspections.
  


 7          MS. LE:  Thank you.
  


 8          MR. RAFFENSPERGER:  And that -- this is Brad
  


 9     Raffensperger.  And that would be for all 159 counties,
  


10     we’ll be making sure we hit every single county to make
  


11     sure those people’s absentee ballot drop boxes comply with
  


12     the law and SEB rules.
  


13          MS. WATSON:  Okay.
  


14          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


15     discussion about 2017 or 2020-017?  And Ms. Le, since
  


16     Spalding County is similar but different, I don’t know if
  


17     you would like to make a motion for both of those at the
  


18     same time, or if you’d like to -- if you’d like to, you
  


19     know, do those individually?
  


20          MS LE:  Mr. Chairman, I -- those were my only
  


21     questions for 20 -- cases 2020-017 and 2020-019.  They’re
  


22     the same concern, and I feel that I’ve gotten my answer,
  


23     so if the Board is -- is okay, I’ll make a motion to -- I
  


24     think I was going to originally make a motion to also have
  


25     a consent order in there requiring the counties to send
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 1     some kind of compliance assurance, but given that Ms.
  


 2     Frances Watson has said that we are doing spot checking,
  


 3     and Mr. Harvey is continuing his vigorous communications
  


 4     with the counties, I would move to issue a letter of
  


 5     instruction for both of these cases, if that’s okay with
  


 6     the Board.
  


 7          MR. RAFFENSPERGER:  Do we have a second?
  


 8          MR. WORLEY:  This is Mr. Worley.  I would second
  


 9     that.
  


10          MR. RAFFENSPERGER:  Any further discussion?  All
  


11     those in favor of the motion for 2020-017 and 2020-019,
  


12     signify by saying aye.
  


13          THE BOARD MEMBERS:  Aye.
  


14          MR. RAFFENSPERGER:  Those opposed?  Motion carries.
  


15     Okay.  New cases, do we have anyone that is here to talk
  


16     about the cases?  We can move them to the front of the
  


17     line.
  


18          MS. WATSON:  Do you want to do the dismissal -- Mr. -
  


19     - Mr. Raffensperger, if you would like, I could go over
  


20     the cases that were granted continuance, so that we can --
  


21          MR. RAFFENSPERGER:  Okay.
  


22          MS. WATSON:  -- or those that -- tab number 65,
  


23     Fulton County, 2020-022.
  


24          MR. RAFFENSPERGER:  Okay.
  


25          MS. WATSON:  Tab number 67 through tab number 71,
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 1     Fulton County cases continued.  Tab number 76, which is
  


 2     2016-070, Gilmer County, was continued.  Tab number 77,
  


 3     Hancock County qualifying, continued, and tab number 78,
  


 4     Long County 2016-110, was continued, all at the request of
  


 5     the attorneys due to conflict.
  


 6          MR. RAFFENSPERGER:  Okay.  What’s the first one that
  


 7     you want to present before the Board?
  


 8          MS. WATSON:  The first case is 2020-014.  It’s Fulton
  


 9     County absentee ballot drop box case.  In this case, -- in
  


10     this case, in May of 2020, an email from Fulton County
  


11     Elections indicated multiple locations of absentee ballot
  


12     drop boxes still required surveillance system
  


13     installations and repairs.  On June 8th of 2020, it was
  


14     reported that an individual located the keys to the
  


15     absentee ballot drop box and the lock at 2757 Main Street,
  


16     East Point, Georgia, 30344.
  


17          The investigation revealed the company installing and
  


18     repairing the surveillance equipment provided a statement
  


19     that the location did in fact have working surveillance
  


20     equipment.  It was discovered, however, that the camera
  


21     recordings were not being stored for the required amount
  


22     of time.  The code states the recordings are to be stored
  


23     for at least 30 days after the election certification or
  


24     at the conclusion of any election contest.  Fulton County
  


25     was only storing the video for 14 days from the time it
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 1     was recorded.
  


 2          A voter dropping off his absentee ballot at the East
  


 3     Point Library observed the keys to the drop box locks.  He
  


 4     describes the keys as being on a stretchy, spooling type
  


 5     cord with one key inserted in one lock and the other in
  


 6     the second lock.  He was able to turn the key and open the
  


 7     absentee ballot drop box and observe the absentee ballots
  


 8     inside the box.  He closed the box, relocked it, and took
  


 9     the keys to the East Point Police Department because there
  


10     was no one in the library location to turn the keys over
  


11     to.  He saw a policeman outside the police department.  He
  


12     approached the policeman, gave the keys to the police
  


13     officer, who did not ask him his name, told him they were
  


14     to the absentee ballot drop box, and asked him to safely
  


15     return the keys.
  


16          And we’re recommending in this case that it be bound
  


17     over to the Attorney General’s Office for Fulton County
  


18     Board of Elections and Registration and Richard Barron,
  


19     Fulton County Director of Elections for Board rule 183-1-
  


20     14-0.6-.145, secure absentee ballot drop boxes, when they
  


21     deployed a video surveillance system that does not retain
  


22     video surveillance footage until 30 days after the
  


23     election certification or completion of any election
  


24     contest, and 21-1-386(a)(1)(a), safekeeping,
  


25     certification, and validation of absentee ballots, when
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 1     the key to the absentee ballot box was left in the drop
  


 2     box while the box was in use.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have any questions,
  


 4     comments, or concerns?  Anyone want to speak for Fulton
  


 5     County on this?
  


 6          MS. THOMAS:  Ms. Palmer, you’re unmuted, if you would
  


 7     like to say something.
  


 8          MS. PALMER:  Okay.  Thank you.  Good morning,
  


 9     everyone.  I sent Mr. Germany a very short memo which
  


10     addressed in part this complaint last night, and I
  


11     apologize for sending it somewhat late, but I hope you all
  


12     got it.  Just briefly on behalf of Fulton County, I want
  


13     to let you all know that they have purchased the necessary
  


14     equipment in order to retain the surveillance footage for
  


15     the time period required by the rule.  That equipment has
  


16     been purchased and should be in place in about two weeks
  


17     from today.
  


18          As to the allegation with the key, we got some
  


19     additional information this morning just hearing Ms.
  


20     Watson relate what she did.  That was not in the complaint
  


21     that we received, and frankly, just with the information
  


22     that was in the complaint, there was really no way to
  


23     research and respond to the issue with the key.  What I
  


24     would suggest to the Board, we’re asking you to just
  


25     dismiss and close this complaint given that Fulton County
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 1     has purchased the equipment which will bring them in
  


 2     compliance with the rule, and I would ask you to do that
  


 3     for both potential violations, given that the equipment,
  


 4     you know, being able to record the surveillance footage
  


 5     should also address the issue -- the security issue,
  


 6     which, you know, in this instance allegedly the key was
  


 7     found in the drop box.
  


 8          So, you know, without -- without further information
  


 9     about, you know, the key being turned in -- I believe the
  


10     copy of the complaint I got said that there was no report
  


11     made at the East Point police, and they couldn’t verify
  


12     that the key had, in fact, been turned in.  You know,
  


13     without any way to sort of validate that -- you know, I
  


14     don’t know what the Attorney General could do and
  


15     investigate, but in any event, the end result would be
  


16     that the new equipment that’s put in place would address
  


17     the issue of security at the absentee ballot drop boxes.
  


18     Thank you.
  


19          MR. WORLEY:  Well, this is Mr. Worley.  Perhaps the
  


20     investigator could subpoena somebody in Fulton County to
  


21     find out where the key is and how it got back to Fulton
  


22     County from the East Point drop box.
  


23          MS. PALMER:  If the Board wants to do that and give
  


24     us more time to follow up on that particular question,
  


25     we’d be happy to do that.  I mean, we didn’t even know







73


  
 1     before this morning that -- the description about the key
  


 2     being in the lock or it being on the particular type of
  


 3     key chain, so if the Board would give us more time to
  


 4     respond to that specific allegation, we’d be happy to do
  


 5     it.
  


 6          MR. RAFFENSPERGER:  I think then from what I’m
  


 7     hearing one of our members and perhaps the Chairman would
  


 8     like to see this sent back for additional investigation to
  


 9     come back at a later time.
  


10          MR. WORLEY:  This is Mr. Worley.  I -- I think that
  


11     the allegations as they have been made are enough to refer
  


12     it to the Attorney General’s Office, but I’m certainly
  


13     willing to have the investigation continued before we do
  


14     that, so that we can completely find out the facts and
  


15     give Fulton County an opportunity to find out what
  


16     happened to that key, so I would make a motion that we ask
  


17     the investigator to conduct a further investigation.
  


18          MR. RAFFENSPERGER:  Before I ask for a second, Ms.
  


19     Watson, if this were sent to the Attorney General’s
  


20     Office, do they do any -- would they do any additional
  


21     investigation or what would be -- what would the Attorney
  


22     General’s position be on this?
  


23          MS. WATSON:  My understanding is that they do not
  


24     have investigators to follow up on that, so it would --
  


25     would be best to refer it back to us for additional
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 1     follow-up.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. LE:  Anh Le, I second that.
  


 4          MR. RAFFENSPERGER:  Do we have any further
  


 5     discussion?  Mr. Worley’s motion of 2020-014, all those in
  


 6     favor, signify by saying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Case is sent back for additional
  


 9     investigation.
  


10          MS. WATSON:  The next case is tab number 66, which is
  


11     2016-060, Fulton County, ballot proof.  In this case, it
  


12     was May 2016, Fulton County Board of Elections and
  


13     Registration Dwight Brower self-reported that a person who
  


14     was not a candidate for Fulton County Superior court judge
  


15     had been mistakenly placed on the ballot for the upcoming
  


16     May 24th, 2016 non-partisan general election.  The
  


17     investigation confirmed that this was the case.  The
  


18     candidate should have been listed on the Atlantic judicial
  


19     circuit but was instead listed on the Atlanta judicial
  


20     circuit in error.  Fulton County responded by posting
  


21     notices at the polls and mailing ballot error notices
  


22     along with absentee ballot forms.  We recommend that
  


23     Fulton County Board of Elections and Registration and
  


24     Dwight Brower be bound over to the Attorney General for
  


25     violation of 21-2-283 and SEB rule 183-1-12-.023(a)(3).
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 1          MR. RAFFENSPERGER:  Okay.  Do we have anyone to speak
  


 2     --
  


 3          MS. PALMER:  Yes.
  


 4          MR. RAFFENSPERGER:  -- for Fulton County?
  


 5          MS. PALMER:  This is -- thank you, Mr. Secretary.
  


 6     It’s Amanda Clark Palmer again.  That issue for the ballot
  


 7     I would note for the Board was unintentional, but it was
  


 8     also discovered and self-reported by Mr. Brower, the
  


 9     Elections Director.  I want to just make clear for the
  


10     Board that Robert Russell -- he was the candidate who was
  


11     running in the Atlantic circuit but erroneously appeared
  


12     on the Atlanta circuit ballot.  He did also appear on the
  


13     Atlantic circuit ballot.  His race was not impacted by
  


14     this issue, and, in fact, he was the only candidate for
  


15     his office.
  


16          Because of the timing when Fulton County discovered
  


17     this issue -- I don’t have the exact date just given the
  


18     age of this issue that we’re talking about, but Mr. Brower
  


19     recalls that it was recovered -- discovered in advance of
  


20     the election.  They were able to deactivate or invalidate
  


21     the race because polling had not started, and the race did
  


22     not appear in Fulton County’s election results.  So given
  


23     that there were no consequences from this error and that
  


24     it was unintentional, self-reported, and immediately
  


25     corrected by Fulton County when they noticed it, we’re
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 1     asking the Board to close and dismiss the case.
  


 2          MR. RAFFENSPERGER:  Okay.  Members of the Board, any
  


 3     additional questions, comments, or concerns?
  


 4          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 5     had a question for Ms. Palmer.  How is it that the name of
  


 6     Mr. Russell appeared on the Fulton County ballot in the
  


 7     first place?
  


 8          MS. PALMER:  Give me one second to refer back to my
  


 9     notes.  The only information I have -- I just frankly
  


10     don’t know enough about the process of how the ballot is
  


11     put together, but the information that our ha -- that I
  


12     have from the Elections Director is just that they
  


13     mistakenly inserted that candidate’s name into the
  


14     candidate race listing for the Atlanta judicial circuit.
  


15          MR. RAFFENSPERGER:  Okay.  Any other questions?
  


16          MS. LE:  This is Anh Le, Ms. Palmer.  I know this
  


17     case is back in 2016.  What kind of proofing procedural
  


18     changes has Fulton County enacted to safeguard against
  


19     these issues since 2016 and now?  Do you know?
  


20          MS. PALMER:  I don’t know.  I don’t have any
  


21     particular response to that question.
  


22          MS. LE:  Thank you.  Ms. Frances Watson, do you know
  


23     how many more cases -- or do you have it off the top of
  


24     your head that Fulton County has had proofing issues since
  


25     2016?
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 1          MS. WATSON:  I do not know.  I would have to research
  


 2     that.
  


 3          MS. LE:  Okay.
  


 4          MR. RAFFENSPERGER:  Thank you.  It’s now before the
  


 5     Board.  Is there -- what is the will of the Committee?
  


 6          MR. WORLEY:  This is Mr. Worley, Mr. Secretary.  I
  


 7     would make a motion that we send a letter of instruction
  


 8     on this matter to Fulton County.
  


 9          MR. RAFFENSPERGER:  Do we have a second?
  


10          MS. LE:  I’d like to make a -- this is Anh Le.  I’d
  


11     like to make a friendly amendment to that, Mr. Worley, if
  


12     it’s all right?  I think this is something the Board used
  


13     to -- the State Board used to do more is issue a consent
  


14     agreement or consent orders with the county, but if that’s
  


15     an option, I’d like to amend Mr. Worley’s motion by adding
  


16     in there a requirement or proof of training in regards
  


17     with respect to ballot proofing for Fulton County.  So
  


18     whether it takes the form of a letter of instruction with
  


19     a follow up or a consent order or a hybrid of the two, I
  


20     would like to see if we can add that to the motion.
  


21          MR. WORLEY:  I -- I would accept that amendment.
  


22          MS. LE:  So if the motion passes, I think what --
  


23     what Fulton County could do is give some kind of follow
  


24     up, whether it’s some kind of written confirmation that
  


25     they put in training in place.  Is that correct, Mr.
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 1     Worley?  Is that the amended motion?
  


 2          MR. WORLEY:  Yes.  That would be fine.
  


 3          MR. RAFFENSPERGER:  Okay.  It is before the Board.
  


 4     All those in favor of the motion as presented...
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 7     motion carries.  Okay.  Next case?
  


 8          MS. WATSON:  The next case is tab number 73, which is
  


 9     2016-063, Stewart County, absentee ballots.
  


10          MR. RAFFENSPERGER:  Oh, 62, there it is.  Got it.
  


11          MS. WATSON:  We received reports of voting
  


12     irregularities with the May 24, 2016 general primary
  


13     election, the November 8, 2016 general election, and the
  


14     July 31st, 2012 general primary election in Stewart
  


15     County.  In allegation one, two, three, seven, eight,
  


16     nine, ten, and eleven, there was no substantiation that
  


17     there was no evidence or proof of the allegation.
  


18          As to allegation number four that some electors in
  


19     Stewart County were not placed in their proper voting
  


20     district, the investigation revealed that 18 electors were
  


21     assigned to the wrong voting districts.  Larry Westbrook
  


22     challenged the electors and the Board of Elections and
  


23     Registration and determined they were assigned to the
  


24     wrong district.  Chief Registrar Todd Black placed the
  


25     electors in their proper voting districts.
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 1          In allegation number five that the Board of Elections
  


 2     and Registration did not have voter registration cards for
  


 3     all the electors in Stewart County, Diane Powell advised
  


 4     prior to her going to work for Stewart County, it was
  


 5     determined that some voter registration cards were
  


 6     missing.  Diane advised that around approximately 2014,
  


 7     the Elections Office mailed out voter registration cards
  


 8     requesting the electors to complete them and return them.
  


 9     Neither Diane Powell or the absentee ballot clerk Ann
  


10     Bennett could advise how many voter registration cards
  


11     were still missing.
  


12          In allegation six that some election documents from
  


13     the May 24, 2016 general primary election were not
  


14     delivered and sealed containers to the election clerk of
  


15     Superior court, they were housed in the elections office
  


16     instead.  It was found that DRE takes a CD copy of the
  


17     elections database, and then the testing form absentee
  


18     ballot oath envelopes and cast absentee ballots and
  


19     provision ballots were not delivered to the clerk of
  


20     superior court.
  


21          In allegation twelve that during the November 8, 2016
  


22     general election the assistant poll manager, Pauline
  


23     Harvey, of the Omaha precinct left to pick up some food.
  


24     The precinct was manned by the poll manager and the
  


25     assistant poll manager to conduct an election during her







80


  
 1     absence.  The poll manager advised she gave the assistant
  


 2     manager permission to go and pick up food for the poll
  


 3     workers.
  


 4          And additional findings were: during the
  


 5     investigation, the investigator advised Diane Powell in
  


 6     May of 2016 that an elector was still listed as active but
  


 7     was, in fact, deceased.  The name in the information was
  


 8     provided in order to update the status.  In December of
  


 9     2016, it was found that the elector was still listed with
  


10     an active status.  The information was provided to Todd
  


11     Black, and the status was updated right away.
  


12          We’re recommending that in allegation four, Stewart
  


13     County Board of Elections and Registration be bound over
  


14     for a violation of 21-2-226(b), when 18 electors were not
  


15     properly placed in their voting districts.  In allegation
  


16     five, Stewart County Board of Elections and Registration
  


17     and Diane Powell be bound over to the Attorney General’s
  


18     Office for violation of 21-2-236(a), periods of retention
  


19     of registration cards, in that they do not have all the
  


20     voter registration cards of electors whose name appeared
  


21     on either the official list of electors or the list of
  


22     inactive electors; 21-2-381(4)(b)(1), determination of
  


23     eligibility by ballot clerk, in that they failed to
  


24     compare the identifying information on some of the
  


25     applications with the information on file at the
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 1     Registrar’s office.  The investigator learned from
  


 2     Elections Supervisor Diane Powell they did not have some
  


 3     of the electors’ voter registration cards on file,
  


 4     allowing some of the voters eligible to vote on absentee
  


 5     ballot by mail even though they were not able to compare
  


 6     their signature or mark on the application for the voter’s
  


 7     registration card.
  


 8          In allegation six, Stewart County Board of Election
  


 9     and Registration and Diane Powell be bound over for
  


10     violation of 21-2-500(a), delivery of voting materials, in
  


11     that they failed to deliver election documents from the
  


12     May 24, 2016 general primary to the clerk of superior
  


13     court, and in allegation 12, Stewart County Board of
  


14     Election and Registration and Todd Black, the Chief
  


15     Registrar, Shonda Crews [ph.], the poll manager of the
  


16     Omaha precinct, and Pauline Harvey, assistant poll manager
  


17     of the Omaha precinct be bound over for 21-2-090,
  


18     appointment of chief manager and assistant managers, in
  


19     that during the November 8th general election, they did
  


20     not have their required three poll workers present at the
  


21     precinct, and Diane Powell be bound over to the Attorney
  


22     General’s Office for violation of 21-2-231(e)(1), removal
  


23     of names from the list of electors, in that she failed to
  


24     remove the -- and update the electors list and remove
  


25     Margery McBride [ph.] who had been deceased when she was
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 1     notified of that information.  And that concludes the
  


 2     report.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have anyone from
  


 4     Stewart County?
  


 5          MS. WATSON:  I believe Diane Powell did send a letter
  


 6     that was put in the link ahead of the meeting.
  


 7          MR. RAFFENSPERGER:  Okay.  Members, do you have any
  


 8     questions, comments, or concerns?
  


 9          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


10     would make a motion that we accept Ms. Powell’s letter
  


11     into the record.
  


12          MR. RAFFENSPERGER:  Okay.
  


13          MS. SULLIVAN:  Second.
  


14          MR. RAFFENSPERGER:  Any comments, concerns,
  


15     questions?
  


16          MR. MASHBURN:  No objection.
  


17          MR. RAFFENSPERGER:  No objection.  It’s entered.  Do
  


18     we have a motion on case number 2016-063?
  


19          MR. WORLEY:  Mr. Secretary, this is Mr. Worley.  I
  


20     would make a motion that we bind over this, the particular
  


21     allegations, as recommended by Ms. Watson to the Attorney
  


22     General’s Office.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


24          MS. SULLIVAN:  Second, Rebecca Sullivan.
  


25          MR. RAFFENSPERGER:  Any further comments?  Hearing
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 1     none, all those in favor of binding over to the Attorney
  


 2     General’s Office SEB case number 2016-063, Stewart County,
  


 3     absentee ballots, signify by saying aye.
  


 4          THE BOARD MEMBERS:  Aye.
  


 5          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 6     motion carries.  Okay.  Case 2016-065, Gwinnett County.
  


 7          MS. WATSON:  Yes.  On May 11th, 2016, we opened an
  


 8     investigation into a residency issue alleging -- alleged
  


 9     in Gwinnett County.  The allegation in the complaint is
  


10     that a candidate for representative in the 99th district
  


11     and her father had voted in elections using an address
  


12     where they had not lived.  The reported allegation was
  


13     that House District 99 Representative candidate Brenda
  


14     Lopez Romero and her father Emiliano Lopez Romero had
  


15     voted in elections using an address where they did not
  


16     leave.
  


17          After conducting interviews and reviewing documents,
  


18     it was determined that the Lopezes moved from 4737
  


19     Trailblazer Court NW, Lilburn, Georgia in 2012.  It was
  


20     confirmed through voter certificates that Brenda Lopez
  


21     continued to use the Trailblazer address to vote in May
  


22     20, 2014, November 4, 2014, and November 3rd, 2015.
  


23     Emiliano Lopez voted in the elections of November 4th,
  


24     2014 and March 1, 2016 using the Trailblazer address.
  


25     We’re recommending that Brenda Lopez Romero be bound over
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 1     to the AG’s Office for violation of 21-2-451, 21-2-
  


 2     562(a)(1) and Emiliano Lopez Romero be bound over to the
  


 3     AG’s Office for 21-2-451(c) and 21-2-562(a)(1).
  


 4          MR. RAFFENSPERGER:  Does anyone want to -- is anyone
  


 5     here to speak to that?
  


 6          MS. WATSON:  No one has raised their hand.
  


 7          MR. RAFFENSPERGER:  Okay.  Members of the Board, do
  


 8     we have any questions, comments, or concerns?
  


 9          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


10     -- I have a concern.  I think this case should be bound
  


11     over, but I think -- in a case involving an alleged
  


12     violation by a state representative, I think it’s very
  


13     unfortunate that it has taken so long to investigate this
  


14     case and bring it to the Board’s attention.  I believe it
  


15     -- I believe it was on a previous agenda and was
  


16     continued, so I certainly understand that, and I certainly
  


17     understand how time-consuming these investigations can be,
  


18     and this is a very detailed report.  I would just hope
  


19     that in the future when there’s -- for the benefit of
  


20     everyone, including the accused or the Respondent, when a
  


21     public official is -- when an allegation of this kind is
  


22     made against a public official, it can be given a high
  


23     priority in investigation.  That’s all.
  


24          MR. RAFFENSPERGER:  Okay.  Ms. Watson, when this was
  


25     continued, was that -- was that coming from our end, or
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 1     was that coming from the defendant’s end?
  


 2          MS. WATSON:  It was a request from the Respondent.
  


 3          MR. RAFFENSPERGER:  Okay.  Do we have a motion before
  


 4     the Board?
  


 5          MR. WORLEY:  This is David Worley.  I would make a
  


 6     motion that we refer this case to the Attorney General’s
  


 7     Office.
  


 8          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 9          MS. LE:  It’s Anh Le.  I second.
  


10          MR. RAFFENSPERGER:  Do we have any further comment?
  


11     Hearing none, all those present that would like to refer
  


12     this, 2016-065, Gwinnett County, residency issue, to the
  


13     Attorney General’s Office, do so by signifying aye.
  


14          THE BOARD MEMBERS:  Aye.
  


15          MR. RAFFENSPERGER:  Any opposed?  Motion carries
  


16     unanimously.  SEB case 2016-112, Gwinnett County, campaign
  


17     activities.
  


18          MS. WATSON:  On July 27th, 2016, the Gwinnett County
  


19     Board of Elections and Registration submitted a complaint
  


20     of a candidate having entered a polling location during
  


21     the May 24th, 2016 general election.  The complaint
  


22     alleged a candidate for House District 99, Brenda Lopez
  


23     Romero, had become involved in a voter complaint at the
  


24     Iglesia Nueva Jerusalem polling location and had entered
  


25     the poll to speak with the poll manager.
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 1          It was confirmed that the poll location was court
  


 2     ordered to remain open until 7:42PM.  During the extended
  


 3     hours, it is required by code that those casting a ballot
  


 4     do so on a provisional ballot.  One voter entered and
  


 5     asked how long it would take and was told approximately 30
  


 6     minutes.  The voter decided that the length of time was
  


 7     too long and exited the poll location.  The candidate made
  


 8     contact with the voting outside who reported that he had
  


 9     not voted as it would take too long.  The candidate went
  


10     into the poll location to speak to the poll manager with
  


11     the voter.  The candidate was given the same information
  


12     that it would take approximately 30 minutes to vote a
  


13     provisional ballot.  The voter decided to complete the
  


14     process, and once he started the process, the candidate
  


15     exited the polling location.  We’re recommending that
  


16     Brenda Lopez Romero be bound over to the Attorney
  


17     General’s Office for violation of 21-2-414(d), as she
  


18     physically entered the polling place other than her
  


19     designated polling place for purposes other than voting.
  


20          MR. RAFFENSPERGER:  Okay.  Do we -- do any Board
  


21     members have questions, comments, or concerns?  Hearing
  


22     none, what is the will of the Board?
  


23          MR. MASHBURN:  This is Matt Mashburn.  I make a
  


24     motion that this be bound over to the Attorney General as
  


25     recommended.
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 1          MR. RAFFENSPERGER:  Do we have a second?
  


 2          MS. SULLIVAN:  Second, Rebecca Sullivan.
  


 3          MR. RAFFENSPERGER:  Okay.  Any further comments,
  


 4     questions, or concerns?  Hearing none, all those in favor
  


 5     of sending case number 2016-112 over to the Attorney
  


 6     General’s Office as presented, signify by saying aye.
  


 7          THE BOARD MEMBERS:  Aye.
  


 8          MR. RAFFENSPERGER:  Any -- any opposed?  Hearing
  


 9     none, motion carries unanimously.  Okay.  So the next case
  


10     is 110.
  


11          MS. WATSON:  That case was a continuance that was
  


12     granted.  The next case --
  


13          MR. RAFFENSPERGER:  Oh, it was.  Okay.  Got that.
  


14     Next one?
  


15          MS. WATSON:  2016-114, Clayton County, unsecured
  


16     voter registration apps, tab number 79.
  


17          MR. RAFFENSPERGER:  Got it.  Okay.
  


18          MS. WATSON:  On August the 1st, 2016, the Office of
  


19     the Secretary of State opened an investigation into
  


20     unsecured voter registration applications.  The complaint
  


21     originated when an investigator with the Clayton County
  


22     District Attorney’s Office located 158 voter registration
  


23     applications by a dumpster in southern Clayton County.
  


24     850 voter registration applications were received by
  


25     Clayton County Board of Elections and Registration on
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 1     April 26th, 2016 from Clayton County Board of Education
  


 2     from a voter registration drive conducted April 22nd
  


 3     through the 26th of 2016 in the school system.
  


 4          On July 29th, the Clayton County District Attorney
  


 5     investigator received a call directing him to 1940
  


 6     McDonough Road in Jonesboro.  It was reported that voter
  


 7     registration applications were discarded in the dumpster.
  


 8     158 voter registration applications were recovered by the
  


 9     dumpster.  Interviews with the reporting party elections
  


10     staff and maintenance staff did not reveal the person that
  


11     was responsible for removing the documents and disposing
  


12     of them.  We’re recommending Clayton County Board of
  


13     Elections and Registration be bound over to the Attorney
  


14     General’s Office for violation of 21-2-224(d), as they
  


15     failed to place eligible electors on the official list of
  


16     electors, entitling those electors to vote in the May
  


17     24th, 2016 general primary election, and 21-2-225(a), as
  


18     they failed to preserve the confidentiality of original
  


19     registration applications, and 21-2-226(a), they failed to
  


20     determine the eligibility of persons applying to register
  


21     to vote in the May 24, 2016 general primary election.
  


22          MR. RAFFENSPERGER:  Okay.  Are there any questions,
  


23     comments, or concerns from the Board?
  


24          MR. WORLEY:  This is Mr. Worley.  I have a question
  


25     for Ms. Watson.  Ms. Watson, were these 158 people
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 1     subsequently placed on the voter rolls in Clayton County?
  


 2          MS. WATSON:  Yes, sir.
  


 3          MR. WORLEY:  Okay.  Thank you.
  


 4          MS. WATSON:  If they were eligible.
  


 5          MR. RAFFENSPERGER:  Okay.  Any other questions?  What
  


 6     is the will of the Board?
  


 7          MS. SULLIVAN:  This is Rebecca Sullivan.  I’ll make a
  


 8     motion that we bind the Clayton County Board of Elections
  


 9     and Registration over to the AG’s Office for the listed
  


10     violations.
  


11          MR. RAFFENSPERGER:  Do we have a second?
  


12          MR. WORLEY:  This is David Worley, and I second.
  


13          MR. RAFFENSPERGER:  Okay.  Any other comments?  I’ll
  


14     call the question.  All those in favor of sending case
  


15     number 2016-114 to the Attorney General’s Office, signify
  


16     by saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


19     Next SEB case?
  


20          MS. THOMAS:  Before we move to the next case, if you
  


21     would like to make a comment, please write in the
  


22     questions box your name and your case number.  That’s how
  


23     we’ll know that you’re -- that you would like to speak for
  


24     whichever case we’re on.
  


25          MR. RAFFENSPERGER:  Okay.  Next case?
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 1          MS. WATSON:  Yes.  The next case, Webster County,
  


 2     poll workers.  A Secretary of State investigator
  


 3     conducting a polling place inspection in a Webster County
  


 4     precinct during advanced voting for the May 24th, 2016
  


 5     general primary -- during that inspection, he noted that
  


 6     only two workers were present to staff the precinct
  


 7     instead of the required manager and two assistant
  


 8     managers.  The investigation revealed on May 12th, 2016
  


 9     during early advance voting, Webster County Elections
  


10     Office -- only one manager and one assistant manager were
  


11     working.  Deputy Registrar Bonnie Whitt advised that she
  


12     had decided to staff the poll with only two workers during
  


13     early advance voting due to low voter turnout and
  


14     budgetary constraints.  We’re recommending Webster County
  


15     Board of Elections and Registration and Bonnie Whitt,
  


16     Deputy Registrar, be bound over to the AG’s Office for 21-
  


17     2-90.
  


18          MR. RAFFENSPERGER:  Thank you.  Do we have anyone
  


19     from Webster County?
  


20          MS. THOMAS:  No, sir.
  


21          MR. RAFFENSPERGER:  Members, do you have any
  


22     questions, comments, or concerns?  Do we have a motion?
  


23          MR. WORLEY:  This is Mr. Worley.  I make a motion
  


24     that we bind over this case to the Attorney General’s
  


25     Office for the allegations contained in Ms. Watson’s
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 1     report.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MS. SULLIVAN:  Second.
  


 4          MS. LE:  Anh Le, second.
  


 5          MR. RAFFENSPERGER:  Okay.  All those in favor of
  


 6     sending 2016-117, Webster County, over to the Attorney
  


 7     General’s Office, signify by saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


10     motion carries.  Next case?
  


11          MS. WATSON:  Next case is Twiggs County, absentee
  


12     ballots, 2016-120.  Twiggs County Chief Magistrate David
  


13     Brown filed a complaint with the Secretary of State’s
  


14     Office citing issues in his county involving absentee
  


15     ballots and instances of felons voting during the May
  


16     24th, 2016 election.  All the allegations were
  


17     investigated and predominantly found to be
  


18     unsubstantiated.  It was verified that Shannon N. Carden
  


19     [ph.] completed and signed voter registration applications
  


20     and absentee ballot applications in her children’s names,
  


21     Katie Blankenship and William Blankenship.  Shannon Carden
  


22     then voted the absentee ballots in the names of her
  


23     children, Katie Blankenship and William Blankenship and
  


24     signed their names on the oaths.  We’re recommending
  


25     Shannon N. Carden be bound over to the Attorney General’s
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 1     Office for 21-2-562(a)(1) and 21-2-568(a)(2).
  


 2          MR. RAFFENSPERGER:  Do we have anyone from Twiggs
  


 3     County?
  


 4          MS. WATSON:  No.
  


 5          MR. RAFFENSPERGER:  Members, do we have questions,
  


 6     comments, or concerns?  Now would be an appropriate time
  


 7     for a motion if that is the will of the Board.
  


 8          MR. MASHBURN:  This is Matt Mashburn.  I make a
  


 9     motion that the case be bound over to the Attorney
  


10     General’s Office as recommended.
  


11          MR. RAFFENSPERGER:  Do we have a second?
  


12          MS. LE:  Anh Le, I second.
  


13          MR. RAFFENSPERGER:  Okay.  Do we have any comments?
  


14     Hearing none, all those in favor of binding over to the
  


15     Attorney General’s Office case number 2016-120, Twiggs
  


16     County, signify by saying aye.
  


17          THE BOARD MEMBERS:  Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


19     Next case?
  


20          MS. WATSON:  Next case is 2016-121, Glynn County,
  


21     petitions.  On August 15th, 2016, Glynn County Elections
  


22     Supervisor Tina Edwards sent a letter to District Attorney
  


23     Jackie Johnson concerning nomination petitions submitted
  


24     to the Elections Office by Shawn Brown and Tommy
  


25     Harrington.  Ms. Edwards reported the following: that upon
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 1     review of Shawn Brown’s nomination petition, they
  


 2     discovered two signature entries of deceased voters, that
  


 3     Shawn Brown’s nomination petition included a signature
  


 4     entry from a member of the Elections Office staff whose
  


 5     name was entered without her consent, that Shawn Brown’s
  


 6     nomination petition revealed 199 unmatched signatures out
  


 7     of 419 signatures, that Tommy Harrington’s nomination
  


 8     petition revealed 207 unmatched signatures out of 614
  


 9     signatures.
  


10          Ms. Edwards advised the false signatures entries
  


11     violated 21-2-170(d)(4) and the fraudulent entry of the
  


12     voter’s signature with a violation of 21-2-562(a).
  


13     District Attorney Jackie Johnson states her office will
  


14     await the outcome of the Secretary of State’s
  


15     investigation and any administrative proceedings until
  


16     making a determination as to whether criminal charges are
  


17     warranted.
  


18          The investigation reveals -- as to allegation one,
  


19     the investigation confirmed that two deceased electors’
  


20     names were listed on Shawn Brown’s nomination petition.
  


21     Neither Shawn Brown nor the other circulators interviewed
  


22     admitted to signing the names on the nomination petition.
  


23     As to allegation two, it was verified that the names
  


24     Stephanie Atkinson and Amy Atkinson were fraudulently
  


25     signed on the nomination petition.  Shawn Brown and the
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 1     circulators deny signing any electors’ names on the
  


 2     nomination petition.
  


 3          As to allegation three, it was verified that some
  


 4     names on the nomination petition of Shawn Brown were, in
  


 5     fact, signed fraudulently.  The forms were signed under
  


 6     oath that Shawn Brown was the sole circulator, but, in
  


 7     fact, he was not.  In reference to allegation four, it was
  


 8     verified that some names on Tommy Harrington’s nomination
  


 9     petition were fraudulent.  Mr. Harrington and the
  


10     circulators interviewed denied signing electors’ names to
  


11     the petition.  Mr. Harrington’s nomination petition forms
  


12     had oaths signed in the names of Robert Harrington, Isiah
  


13     Chester, Joe Harrington, Joyce Harrington, and Otis
  


14     Harrington.  They all state that they did not sign the
  


15     oath as circulators.  Mr. Tommy Harrington admitted that
  


16     he signed some of his relative’s name to the petition that
  


17     they were circulators, when, in fact, they were not.  Mr.
  


18     Harrington stated that he signed their names so his name
  


19     would not be the only one on all the forms.  We’re
  


20     recommending Shawn Brown be bound over for 21-2-562(a)(1),
  


21     fraudulent entries, and Tommy Harrington, 21-2-562(a)(1),
  


22     fraudulent entries.
  


23          MR. RAFFENSPERGER:  Okay.  Do we have any questions,
  


24     comments, or concerns from the Board?  Okay.  Now would be
  


25     the appropriate time for a motion if that’s the will of
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 1     the Board.
  


 2          MR. WORLEY:  This is Mr. Worley.  I would make a
  


 3     motion that we bind over this case to the Attorney
  


 4     General’s Office for the allegations alleged.
  


 5          MS. SULLIVAN:  This is Rebecca Sullivan.  I would
  


 6     second.
  


 7          MR. RAFFENSPERGER:  Any further comment?  All those
  


 8     in favor of binding over to the Attorney General’s Office
  


 9     case number 2016-121, signify by saying aye.
  


10          THE BOARD MEMBERS:  Aye.
  


11          MR. RAFFENSPERGER:  Any opposed?  Hearing none, case
  


12     is bound over to the Attorney General’s Office.  Next
  


13     case?
  


14          MS. WATSON:  2016-122, Glynn County, voter
  


15     registration.  In August of 2016, Elections Supervisor
  


16     Tina Edwards reported the following allegations: on August
  


17     the 2nd, 2016, Jackie Dove registered to vote in person.
  


18     She advised on August the 4th, 2016, Jackie Dove returned
  


19     to their office to obtain a voter’s photo identification
  


20     card.  Tina Edwards states Jackie Dove provided an
  


21     original copy of his birth certificate to complete the
  


22     citizen verification process.
  


23          She advised on August the 9th, 2016, they received a
  


24     challenge of Jackie Dove’s eligibility to remain
  


25     registered by his ex-girlfriend Gina Croft [ph.].  Tina
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 1     Edwards states Gina Croft provided a written statement
  


 2     that James Henry Dove assumed his brother’s identity to
  


 3     register to vote and receive a photo identification card
  


 4     in his brother’s name, Jackie Dove.
  


 5          Tina Edwards states during the general primary
  


 6     election held on May 24th, 2016, candidate for County
  


 7     Commissioner At-Large, Post 2, Julian “Puddy” Smith, who
  


 8     had registered in another state at the time of his
  


 9     candidacy while casting a ballot in Glynn County.  Tina
  


10     Edwards states during the general primary election held on
  


11     May 24th, candidate for County Commissioner At-Large, Post
  


12     2, Julian “Puddy” Smith visited various polling locations
  


13     on Election Day.
  


14          The investigation revealed as to allegation one,
  


15     James Henry Dove could not be located to be interviewed.
  


16     Gina Croft did provide a statement confirming the
  


17     allegation regarding Mr. Henry Dove submitting a voter
  


18     registration fraudulently.  As to allegation two, it was
  


19     confirmed that Mr. Smith did have a previous voter
  


20     registration in another state prior to moving to Georgia.
  


21     He did not vote in the previous state after moving to
  


22     Georgia and registering in Georgia.  He thought the
  


23     previous registration would have been cancelled
  


24     automatically.  As to allegation three, it was verified
  


25     through interviews and witness statements along with a







97


  
 1     statement from Mr. Smith that he did visit several
  


 2     precincts to check to see how things were going.  He
  


 3     states he was not campaigning, as he was running
  


 4     unopposed.  We’re recommending James Henry Dove be bound
  


 5     over to the AG’s Office for 21-2-561(2) and also Julian
  


 6     Smith be bound over for 21-2-414(b), prohibition of
  


 7     candidates from entering certain polling places.
  


 8          MR. RAFFENSPERGER:  Okay.  Any questions, comments,
  


 9     or concerns from any of the Board members?  Hearing none,
  


10     now would be the appropriate time for a motion.
  


11          MS. LE:  This is Anh Le.  I move to bind this over --
  


12     this case over to the AG’s Office.
  


13          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


14          MR. MASHBURN:  Second.  Matt Mashburn.
  


15          MR. RAFFENSPERGER:  Okay.  All those in favor of
  


16     binding over the case to the Attorney General’s Office,
  


17     signify by saying aye.
  


18          THE BOARD MEMBERS:  Aye.
  


19          MR. RAFFENSPERGER:  Any opposed?  Case is bound over.
  


20     Next case?
  


21          MS. WATSON:  Next case is 2016-154, Glynn County,
  


22     voter registration.  The Brunswick, Georgia chapter of the
  


23     NAACP held a voter registration drive at two local high
  


24     schools.  They did not turn in the applications from those
  


25     drives until after the mandatory deadline.  The voter
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 1     registration drive at Glynn County Academy and Brunswick
  


 2     High School on September 27 and 28th of 2016 -- there was
  


 3     an evacuation due to Hurricane Michael that was ordered on
  


 4     October the 6th of 2016.  The residents were allowed to
  


 5     return, and the Elections Office was reopened on October
  


 6     the 11th of 2016.  The statewide deadline for the voter
  


 7     registration for the November election was October the
  


 8     11th of 2016.
  


 9          56 voter registration applications were submitted on
  


10     October the 13th, two days after the deadline for
  


11     registration for the November election.  Mr. Fields, who
  


12     was the President of the Brunswick chapter of the NAACP at
  


13     that time, was contacted, and he indicated that he turned
  


14     in the voter registration applications and took full
  


15     responsibility for them being turned in later.  We’re
  


16     recommending John E. Fields be bound over to the AG for
  


17     21-2-224, registration deadlines.
  


18          MR. RAFFENSPERGER:  Okay.  Any questions, comments,
  


19     concerns from any of the members?  Hearing none, now would
  


20     be the appropriate time for a motion.
  


21          MS SULLIVAN:  This is Rebecca Sullivan.  I’ll make a
  


22     motion that we bind this case over to the AG’s Office as
  


23     recommended.
  


24          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


25          MR. MASHBURN:  This is Matt Mashburn.  I second.
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 1          MS. LE:  This is Anh Le.
  


 2          MR. MASHBURN:  Anh Le, go ahead.
  


 3          MS. LE:  No, sir.  I like your motion.
  


 4          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


 5     comment?  Hearing none, all those in favor of binding over
  


 6     case 2016-154 to the Attorney General’s Office, signify by
  


 7     saying aye.
  


 8          THE BOARD MEMBERS: Aye.
  


 9          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


10     motion carries.  Okay.  Next case?
  


11          MS. WATSON:  Next case is 2016-123, Dooly County,
  


12     challenge hearing.  Dooly County Resident Melvilla West
  


13     filed a complaint alleging that Brenetta Childs and the
  


14     Dooly County Board of Elections and Registration did not
  


15     follow the correct procedure when they challenged the
  


16     qualifications of a candidate who was running for a seat
  


17     on the Dooly County Board of Education.  Investigation
  


18     revealed that a challenge hearing was scheduled by the
  


19     Dooly County Board of Elections.  The candidate, Amelia
  


20     Hayward, was notified verbally regarding the hearing.  A
  


21     written notice was not provided.  We’re recommending that
  


22     Brenetta Childs, Dooly County Elections Supervisor, and
  


23     Dooly County Board of Elections and Registration be bound
  


24     over to the AG’s Office for 21-2-060.
  


25          MR. RAFFENSPERGER:  Okay.  Do we have questions,
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 1     comments, or concerns?  Hearing none, now would be an
  


 2     appropriate time to make a motion.
  


 3          MR. WORLEY:  This is David Worley.  I would make a
  


 4     motion that we bind this case over to the Attorney
  


 5     General’s Office.
  


 6          MR. RAFFENSPERGER:  Do we have a second?
  


 7          MS. SULLIVAN:  Second, Rebecca Sullivan.
  


 8          MR. RAFFENSPERGER:  Okay.  Do we have any discussion?
  


 9     Hearing none, all those in favor of binding over to the
  


10     Attorney General’s Office case number 2016-123, Dooly
  


11     County, signify by saying aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Any opposed?  Motion carries
  


14     unanimously.  Okay.  Next case?
  


15          MS. WATSON:  2016-124, Walker County, poll watcher
  


16     issue.  In September of 2016, we received complaints
  


17     regarding poll watcher issues during the general primary
  


18     election held in Walker County.  There were two
  


19     complainants that submitted the following allegations.  A
  


20     person described as a campaign manager allegedly
  


21     threatened a county employee with bodily harm.  This was
  


22     based on a YouTube video of poor quality and determined
  


23     not to be under the SOS venue as this did not occur at a
  


24     poll or with a poll official.  Allegations two through
  


25     nine were unsubstantiated.  The Republican Party properly
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 1     submitted requests for official poll watchers.  Interviews
  


 2     with 11 poll managers found no evidence to support any
  


 3     violations of the election code or rules for those
  


 4     allegations.
  


 5          Allegation ten, a poll manager allegedly hindered a
  


 6     poll watcher from observing the tabulation at the Armuchee
  


 7     precinct.  The poll manager requested the poll watcher
  


 8     observe from a distance that he believed was unreasonable.
  


 9     The code does not specify what is considered to be a
  


10     reasonable distance.  The poll watcher advised he could
  


11     not see the machines or hear the poll workers during
  


12     tabulation.  The complainant is requesting that reasonable
  


13     distance be defined.  There was no violation substantiated
  


14     in that complaint.
  


15          Investigation revealed -- the original allegation was
  


16     not substantiated.  However, during the investigation, it
  


17     was verified that candidate Mike Bearden did visit two
  


18     poll locations for purposes other than voting on May 24th,
  


19     2016.  We’re recommending Mike Bearden, the candidate for
  


20     County Commissioner, be bound over to the AG’s Office for
  


21     21-2-414(d).
  


22          MR. RAFFENSPERGER:  Okay.  Do we have any questions,
  


23     concerns, comments from the Board?  Hearing none, now
  


24     would be the appropriate time for a motion, if you’re so
  


25     inclined.
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 1          MS. LE:  I move to bind this case over to the AG’s
  


 2     Office.  This is Anh Le.
  


 3          MR. WORLEY:  This is David Worley.  I second.
  


 4          MR. RAFFENSPERGER:  Thank you, Mr. Worley.  Okay.
  


 5     Any comments?  Hearing none, all those in favor of binding
  


 6     this over to the Attorney General’s Office, case number
  


 7     2016-124, signify by saying aye.
  


 8          THE BOARD MEMBERS:  Aye.
  


 9          MR. RAFFENSPERGER:  The case is bound over.  Okay.
  


10     Next case?
  


11          MS. WATSON:  Yeah, the next case is 2016-129, Athens-
  


12     Clarke County, UOCAVA deadline.  On September 26th, 2016,
  


13     the Athens-Clarke County Elections Office self-reported
  


14     one UOCAVA ballot that was not transmitted by the
  


15     September 24th, 2016 UOCAVA deadline.  Investigation
  


16     showed the ballot request for Elector Stibbins [ph.] was
  


17     submitted on August 1.  Paula Williams advised when
  


18     processing the ballot, she failed to hit the add button,
  


19     which would have enabled Mr. Stibbins to receive the
  


20     electronic ballot.  The ballot was discovered and sent on
  


21     September 26th, 2016, two days after the deadline.  We’re
  


22     recommending Athens-Clarke County Board of Elections and
  


23     Registration and Athens-Clarke County Elections Supervisor
  


24     Paula Williams -- at the time -- be bound over to the AG’s
  


25     Office for 21-2-384(a)(2), and the attorney for Athens-
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 1     Clarke County is on the -- on the line.
  


 2          MR. DRAKE:  Yes.  Hello, Board members.  This is Judd
  


 3     Drake.  I’m the attorney for the Athens-Clarke County
  


 4     Board of Elections and Registration.  As indicated, this
  


 5     matter was self-reported.  I have Paula Williams available
  


 6     if necessary, but we feel like -- in addition, she can
  


 7     talk about how we’ve instigated policy and procedures so
  


 8     that this will not happen again.  We feel like this would
  


 9     be a case that would be appropriate for a letter of
  


10     instruction.
  


11          MR. RAFFENSPERGER:  Okay.  Members of the Board, you
  


12     have a representative from Athens-Clarke County here
  


13     today.  Do you have any questions for them or any
  


14     additional comments?
  


15          MR. WORLEY:  This is David Worley.  I have a question
  


16     for Mr. Drake.  Mr. Drake, could you let us know the steps
  


17     you’ve taken to ensure this will not happen again?
  


18          MR. DRAKE:  Yes, sir.  I have Ms. Paula Williams.
  


19     She’s the absentee ballot clerk.  I’ll let Ms. Williams
  


20     advise the Board.  Give us one second.
  


21          MS. WILLIAMS:  I believe what happened was that when
  


22     I was working in E-net, I accidentally clicked off where
  


23     you put in that they’re a UOCAVA voter and didn’t realize
  


24     it at the time, so now I’m doing double checks on that to
  


25     make sure that I’m not doing that.  I also copy the --
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 1     when I put it into the UOCAVA vote, I also copy the email
  


 2     address into a separate spreadsheet, and I had done that
  


 3     on this particular gentleman, so that told me that I had
  


 4     it in the UOCAVA bucket at one time, but accidentally
  


 5     unclicked it and didn’t realize it.  Any questions?
  


 6          MR. RAFFENSPERGER:  Mr. Worley, did that answer your
  


 7     questions?
  


 8          MR. WORLEY:  Yes.  I’m fine with that explanation.
  


 9     Thank you.
  


10          MR. GERMANY:  Mr. Secretary, this is Ryan.  There was
  


11     an attorney on the line earlier for a case that’s already
  


12     been bound over, case number 2016-063.  For some reason,
  


13     he wasn’t able to speak.  Would he be able to speak now,
  


14     Bre?
  


15          MR. RAFFENSPERGER:  Well, let’s finish up Athens-
  


16     Clarke County first.
  


17          MR. GERMANY:  Okay.  Sorry.
  


18          MR. RAFFENSPERGER:  And then we’ll come back to that
  


19     after we handle this matter that’s before us right now.
  


20     So the Athens-Clarke County case that’s before you.  What
  


21     is the will of the Board?
  


22          MS. LE:  This is Anh Le.  Ms. Williams, you have not
  


23     made this mistake since 2016 again, correct?
  


24          MS. WILLIAMS:  I’m sorry.  Could you repeat the
  


25     question?
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 1          MS. LE:  Yes.  Yes, ma’am.  Since 2016, this case
  


 2     being a 2016 case, you’ve not had the same issue again,
  


 3     correct?
  


 4          MS. WILLIAMS:  Correct.
  


 5          MS. LE:  Okay.  Mr. Chairman, I move to issue a
  


 6     letter of instruction.
  


 7          MR. WORLEY:  This is Mr. Worley.  I would second Ms.
  


 8     Le’s motion.
  


 9          MR. RAFFENSPERGER:  Okay.  All those in -- any
  


10     further comments?  All those in favor of the motion before
  


11     us, case number 2016-129, please signify by saying aye.
  


12          THE BOARD MEMBERS:  Aye.
  


13          MR. RAFFENSPERGER:  Any opposed?  Any opposed?
  


14     Motion carries.  Let’s handle the other Clarke County
  


15     case.  Perhaps that’s the same attorney.  And then we’ll
  


16     come back to Stewart County, if that will work for you,
  


17     Mr. Germany.  Case number 2016-168.
  


18          MS. WATSON:  Yes, sir.  In this case, on November
  


19     7th, 2016, Clarke County Elections Office self-reported
  


20     that an error had occurred in the processing of an
  


21     absentee ballot application, which led to the failure in
  


22     the delivery of the ballot to the applicant voter.
  


23     Bradley Dunbocker [ph.] submitted an absentee ballot
  


24     application that was received on October 27th, 2016.  The
  


25     application was processed and mailed the following -- the
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 1     following day, but the apartment number was not listed on
  


 2     the address.  The undelivered absentee ballot was returned
  


 3     to the Elections Office on November 7th, 2016, the day
  


 4     before the election, and too late to send a ballot to the
  


 5     correct address.  We’re recommending Clarke County Board
  


 6     of Elections and acting Clarke County Elections
  


 7     Superintendent Cora Wright and Clarke County absentee
  


 8     ballot clerk Paula Williams be bound over to the AG’s
  


 9     Office for 21-2-384(2) and 21-2-381(b)(2).
  


10          MR. RAFFENSPERGER:  Okay.  Do we have anyone from
  


11     Clarke County that wants to speak to this?
  


12          MR. DRAKE:  Yes, sir.  This is Judd Drake again on
  


13     behalf of Athens-Clarke County.  As indicated by the
  


14     elections staff and the Secretary of State’s Office, we
  


15     did self-report this violation as well.  We have in this
  


16     case also implemented policies and procedures to make sure
  


17     this does not happen where an apartment number is left
  


18     off.  I’d like -- I have Paula Williams, the absentee
  


19     ballot clerk, who is here to provide those policies and
  


20     procedures for the Board.  We believe based on our having
  


21     self-reported and our actions taken to avoid this
  


22     happening again that this case would be appropriate also
  


23     for a letter of instruction.  Ms. Wa -- Ms. Williams will
  


24     now talk about what’s been done.
  


25          MS. WILLIAMS:  When we receive an absentee ballot
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 1     that has an alternate mailing address, we circle that with
  


 2     a bid red Sharpie pen so that that always draws attention
  


 3     to that address, and when we enter the addresses, we are
  


 4     double checking that.  Then, we put the labels actually on
  


 5     the envelopes.  We’re also putting one of the mailing
  


 6     labels on the application at the same time, so we’re also
  


 7     double checking again that we’re using that alternate
  


 8     address.  Any questions?
  


 9          MR. RAFFENSPERGER:  Members, need any additional
  


10     information?  What is the will of the Board?
  


11          MR. WORLEY:  This is Mr. Worley.  Given the isolated
  


12     nature of the violation, the steps that have been taken to
  


13     correct it, and the Board’s being here today to explain
  


14     the situation with their counsel, I would make a motion
  


15     that we send Athens-Clarke County a letter of instruction
  


16     in this case.
  


17          MS. SULLIVAN:  This is --
  


18          MR. RAFFENSPERGER:  Do we have a s --
  


19          MS. SULLIVAN:  This is Rebecca Sullivan.  I’ll
  


20     second.
  


21          MR. RAFFENSPERGER:  Any additional comments?  Hearing
  


22     none, all those in favor of issuing a letter of
  


23     instruction for SEB case 2016-168, signify by saying aye.
  


24          THE BOARD MEMBERS:  Aye.
  


25          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
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 1     motion carries.  That’s Clarke County.  Mr. Germany, you
  


 2     mentioned that attorney for Stewart County was on the line
  


 3     and wanted to have an opportunity to speak about SEB case
  


 4     2016-063.  We’ve already sent that over to the Attorney
  


 5     General’s Office.  Would there be an objection from the
  


 6     Board of reopening that to allow the attorney to speak on
  


 7     that and reopen for consideration?
  


 8          MS. SULLIVAN:  No objection.  No objection.
  


 9          MR. RAFFENSPERGER:  Hearing no objection, let’s
  


10     reopen that Stewart County, absentee ballots, and can we
  


11     get the attorney on there, and we’ll --
  


12          MR. MINTER:  Hello?
  


13          MR. RAFFENSPERGER:  Yes, hello.  Go ahead.
  


14          MR. MINTER:  Hello, Mr. -- Mr. Secretary?
  


15          MR. RAFFENSPERGER:  Yes, sir.  Go ahead.
  


16          MR. MINTER:  Oh, good. You can hear.  Thank you, Mr.
  


17     Secretary and members of the Board, for allowing me a
  


18     chance to speak.  It was incredibly frustrating to hear
  


19     the item come up and not be able to speak at that time.
  


20     My name is Binford Minter.  I represent Stewart County,
  


21     and I have since 2017.  I did send a letter to Ms. Watson
  


22     in response to these allegations yesterday, and what I’d
  


23     like to bring to the Board’s attention is that all of
  


24     these allegations that arise from 2016 -- and some of them
  


25     actually came from Mr. Larry Westbrook, who is now the
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 1     Chairman of the Board of Elections.  You see, there has
  


 2     been a complete turnover in the Board of Elections after
  


 3     the 26 -- 2016 election, and I would say in large part in
  


 4     response to these allegations.  You may recall that I
  


 5     spoke with former State Senator Josh McCown from the State
  


 6     Election Board two years ago also arising from matters
  


 7     that had come up under Ms. Diane Powell’s supervision of
  


 8     the Board of Elections.
  


 9          Ms. Powell has not been employed by the Board of
  


10     Elections for maybe -- at least 4 years.  Mr. Todd Black,
  


11     he has not been employed by the Board of Elections since
  


12     2017.  He was replaced by Ms. Alfreda Hudson in 2017, and
  


13     all of the Board -- the members of the Board of Elections,
  


14     there’s been turnover there.  In fact, some of these
  


15     allegations arose from a case that I filed on behalf of
  


16     candidates that were challenging the Board -- the former
  


17     Board of Elections’ refusal to put their candidacy on the
  


18     ballot.  And for example, when they denied petitions by
  


19     independent candidates, their signed petitions, one of the
  


20     reasons Mr. Black gave on the witness stand was that they
  


21     didn’t have voter registration cards to match signatures
  


22     on certain individuals, and so they canceled certain
  


23     signatures.
  


24          So I just want the Board to understand that there
  


25     really has been a turnover to address that, and the new
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 1     Board is taking elections security very seriously.  They
  


 2     have done a lot of training.  As I said, Mr. Black is no
  


 3     longer employed.  Mr. Larry Westbrook has been the
  


 4     Chairman since 2017.  Ms. Alfreda Hudson, who formerly
  


 5     served on the Board but is now the Election Supervisor,
  


 6     did send me an email when I asked her to provide more
  


 7     information concerning the registration card matter, which
  


 8     I surmised was probably one of the ones more important to
  


 9     the Board, and with permission, I’ll read that.
  


10          She said that “our procedures are pretty simple.
  


11     When absentee ballot applications are received in the
  


12     office, we proset -- process them immediately into E-net
  


13     stating the requested date and due date.  We then log that
  


14     application with all pertinent information, registration
  


15     number, request ballot date, and issue date.  When the
  


16     absentee ballot has been received by our office, I
  


17     immediately check the signature for validation, process
  


18     the ballot in the E-net system stating the date and time
  


19     it was returned, log the ballot, secure the ballot in a
  


20     lock safe, securing the ballot until the night of the
  


21     election.  This process helps and has proven effective the
  


22     last election.  To my knowledge, the amount of ballots
  


23     that we receive at one time is rare, but the organization
  


24     process we use has worked.”
  


25          And I would just add that showing how seriously they
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 1     take security, they have inserted security cameras in the
  


 2     office of the Board of Elections, and they have not had
  


 3     any problems with any missing documents since that time.
  


 4     They do put boxes over the cameras during elections to
  


 5     make sure they do not capture anyone’s vote inadvertently
  


 6     or otherwise intimidate any person.
  


 7          And as to the one instance, Ms. Shonda Crews [ph.]
  


 8     who was a poll manager in allowing Ms. Pauline Harvey, a
  


 9     poll worker, to go get lunch for the poll workers --
  


10     first, Ms. Crews is the daughter of Ms. Pauline Harvey.
  


11     Ms. Harvey is no longer a poll worker.  The Chairman of
  


12     the Board of Elections, Larry Westbrook, did concede to me
  


13     yes, that was an error that should not have happened, and
  


14     they have addressed that with all poll workers.
  


15          But as I said, in short, there’s been a complete
  


16     turnover.  None of the people that are affiliated with
  


17     these allegations are -- are still with the Board, with
  


18     the one exception that Ms. Crews, due to her experience,
  


19     has now been appointed as of this week to the Board of
  


20     Elections.  But as I said, her mother is no longer a poll
  


21     worker.  But given what I’ve said, we would ask if the
  


22     Board would consider just a letter of instruction.
  


23          MR. RAFFENSPERGER:  Okay.  Well, members of the
  


24     Board, I believe we’ve already moved this over to the
  


25     Attorney General’s Office but wanted him to have the
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 1     chance -- the opportunity to speak before us.  And so, now
  


 2     would be the appropriate time if we want to reconsider our
  


 3     previous motion and make a new motion.  Now would be the
  


 4     appropriate time, or we could stand with our original
  


 5     decision.
  


 6          MR. MASHBURN:  This is Matt Mashburn.  I’ll make a
  


 7     motion to recall our previous disposition in this matter
  


 8     so that it can be reconsidered with an inclusion of the
  


 9     attorney’s comments.
  


10          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


11          MS. LE: I’ll second.
  


12          MR. RAFFENSPERGER:  Okay.  Any additional comments
  


13     from the Board?  Hearing none, all those who would like
  


14     the matter reconsidered -- or the motion, signify by
  


15     saying aye.
  


16          THE BOARD MEMBERS:  Aye.
  


17          MR. RAFFENSPERGER:  Any opposed?  Hearing none, this
  


18     matter is now before.  I believe a new motion might be
  


19     made.  What is the will of the Committee with the
  


20     information that we have now before us?
  


21          MS. LE:  This is Anh Le.  Oh, excuse me.  Please, go
  


22     ahead.
  


23          MR. MASHBURN:  No, go ahead.
  


24          MS. LE:  Oh, okay.  Given the age of this case and
  


25     the attorney has made it clear that there have been a lot
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 1     of changes made, you know, -- I think that just because
  


 2     there’s turnover it doesn’t necessarily mean that the
  


 3     county should not account for mistakes made, but in this
  


 4     case, it seems like he’s laid out some serious steps that
  


 5     have been taken to address these issues by a whole new
  


 6     team.  Given that consideration, I would like to propose
  


 7     that we issue a letter of instruction -- a very strongly
  


 8     worded letter of instruction, and any further violations
  


 9     we could reconsider callbacks to this case as well, if
  


10     they were to have the same violations again in the future.
  


11          MR. RAFFENSPERGER:  Do we have a future?
  


12          MR. WORLEY:  This is David Worley.  I would second
  


13     that motion.  And if I could also just note for the
  


14     record, I had a little difficulty unmuting for the
  


15     previous motion.  I would have voted aye on that motion,
  


16     just for the record.
  


17          MR. RAFFENSPERGER:  Okay.  Thank you, Mr. Worley.
  


18     Okay.  The motion is before us.  All those in favor of the
  


19     motion, signify by saying aye.
  


20          THE BOARD MEMBERS:  Aye.
  


21          MR. RAFFENSPERGER:  And those opposed?  Hearing none,
  


22     motion carries.  Okay.  Looking at our schedule, it’s
  


23     12:10, and I know that -- if we could do a short break,
  


24     would 30 minutes work for the Board, and then we come
  


25     back, say, at 12:40?  Would that work for the Board?
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 1          MR. WORLEY:  That would be fine with me, Mr.
  


 2     Secretary.
  


 3          MR. RAFFENSPERGER:  If there’s no objection to that,
  


 4     we’ll reconvene.  Does that work, Mr. Mashburn?
  


 5          MR. MASHBURN:  Yeah, I was going to ask do we just
  


 6     mute and stay on, or do we disconnect and reconnect?
  


 7          MR. RAFFENSPERGER:  Just mute and stay on.  That’s
  


 8     probably the easiest.  That way we don’t have to worry
  


 9     about reconnecting, and we’ll just come back at 12:40.
  


10     Thank you.
  


11          MR. MASHBURN:  Very good.
  


12          (Meeting break)
  


13          MR. RAFFENSPERGER:  Okay.  Members, thank you.
  


14     Hopefully, everyone is back.  We’re ready for the next
  


15     case, which I believe is 2016-131, Bartow County.
  


16          MS. WATSON:  That’s correct.
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. WATSON:  On Oct -- on October the 4th, 2016, we
  


19     received a complaint from Bartow County Elections
  


20     Supervisor Joseph Kirk regarding a possible absentee
  


21     ballot fraud issue.  The investigation revealed that an
  


22     absentee ballot application was submitted for a [sic] Eva
  


23     L. Roth [ph.], and the ballot was sent to her.  The ballot
  


24     was verified through tracking through FedEx delivery to
  


25     have arrived on September the 23rd, 2016 at 2:58PM.  It
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 1     was verified that Eva Roth passed on September 22nd, 2016.
  


 2     The signed absentee ballot was marked and submitted to the
  


 3     Bartow Elections Office.  The signature did not match, and
  


 4     in following up, Mr. Kirk determined that Eva Roth could
  


 5     not have signed the ballot and made the complaint to our
  


 6     office.
  


 7          Thomas Roth, the son of Eva Roth, admitted to the
  


 8     investigator that he had made a mistake and had signed the
  


 9     ballot and returned it.  We’re recommending Mr. Thomas
  


10     Roth be bound over for 21-2-562, and also Mr. Roth did
  


11     call after he got his notice in the -- of the meeting in
  


12     the mail, and he advised that he would not be calling in.
  


13     He reiterated that he knew how his mom wanted to vote, and
  


14     he did complete her absentee ballot.  He said that we
  


15     could send him a fine or send him whatever, but he was not
  


16     going to pay it.
  


17          MR. RAFFENSPERGER:  Okay.  Well, Mr. Germany, could
  


18     you clarify for the Board and anyone who’s listening in,
  


19     someone that does this, what are the potential fines and
  


20     penalties -- what is -- what is that state statute?
  


21          MS. WATSON:  Mr. Secretary, Mr. Ryan had to step out
  


22     for just a second.
  


23          MR. RAFFENSPERGER:  He did?  Okay.  Well, in the
  


24     meantime, members of the Board, this is before you.  Do
  


25     you have any questions or comments for our investigator or
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 1     about this case in general?  Hearing none, what is the
  


 2     disposition of the Board?
  


 3          MS. SULLIVAN:  I’ll make a -- this is Rebecca
  


 4     Sullivan.  I’ll make a motion that we refer this to the
  


 5     Attorney General’s Office with, you know, a request for a
  


 6     recommendation if the Respondent fails to cooperate.
  


 7          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


 8          MR. WORLEY:  This is David Worley.  I will second
  


 9     that.
  


10          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


11     comments?  Hearing none, all those in favor of referring
  


12     this -- binding this over to the Attorney General’s
  


13     Office, please do so by signifying aye.
  


14          THE BOARD MEMBERS:  Aye.
  


15          MR. RAFFENSPERGER:  Any opposed?  Hearing none, case
  


16     is bound over --
  


17          MR. WORLEY:  Aye.
  


18          MR. RAFFENSPERGER:  Thank you.  Okay.  The next case?
  


19          MS. WATSON:  2016-146, Peach County, absentee ballot.
  


20     Peach County resident Cheryl Lowery filed a complaint
  


21     alleging that interim Peach County Elections Supervisor
  


22     Marsha Gosier did not mail out absentee ballots in the
  


23     time mandated by Georgia law.  Investigation revealed
  


24     Supervisor Gosier acknowledged that she did mail out some
  


25     absentee ballots after the three-day timeframe.  Ms.
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 1     Gosier states that she had a backlog of requests for
  


 2     absentee ballots and was the only person qualified to
  


 3     process the requests.  A review of the absentee ballot log
  


 4     revealed approximately 130 absentee ballots that were
  


 5     mailed after the three business day deadline.  There were
  


 6     480 requests for absentee ballots total.  We’re
  


 7     recommending that Marsha Gosier, former Peach County
  


 8     Elections Supervisor, and Peach County Board of Elections
  


 9     and Registration be bound over for SEB rule 183-1-14-.11,
  


10     mailing and issuance of ballots and 21-2-384(a)(2),
  


11     mailing of ballots.
  


12          MR. RAFFENSPERGER:  Okay.  Is there anyone from the
  


13     public or the county to speak on this matter?
  


14          MS. WATSON:  No, sir.
  


15          MR. RAFFENSPERGER:  Any Board members have any
  


16     questions, concerns, comments?
  


17          MS. LE:  This is Anh Le.  I’m just curious to know
  


18     because one of the comments is that, you know, there is
  


19     low staffing, or they’re overwhelmed by the number of
  


20     absentee ballots.  Is that going to be an issue in the
  


21     fall that’s coming up, or is this some issue -- from your
  


22     investigation, do you have any inkling that they’ve
  


23     addressed this sufficiently?  I mean, it would be nice for
  


24     them to be here, but I also am concerned about, you know,
  


25     their ability to handle if -- the volume of absentee
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 1     ballots if this was an issue back then.
  


 2          MS. WATSON:  Okay.  I can check with Chris Harvey.  I
  


 3     know Peach County does have a new Elections Supervisor at
  


 4     this time.
  


 5          MR. HARVEY:  Yeah, this is Chris Harvey.  I -- I
  


 6     can’t say that, specifically, I’m aware of innovations or
  


 7     changes they’ve made.  I’m not aware of -- of specific
  


 8     problems or new allegations regarding this, so that’s --
  


 9     that’s the best I’ve got right now.
  


10          MS. LE:  Thank you.
  


11          MR. RAFFENSPERGER:  Thank you.  Any other questions?
  


12     Do we have a motion?
  


13          MS. SULLIVAN:  Rebecca Sullivan.  I’ll make a motion
  


14     that we bind this case over to the Attorney General’s
  


15     Office.
  


16          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


17          MS. LE:  This is Anh Le.  I would have preferred that
  


18     the county showed up to explain if there had been any
  


19     changes made and sufficiently satisfy our concerns, but
  


20     since they’re not here, I’ll second that motion.
  


21          MR. RAFFENSPERGER:  Any additional comments from any
  


22     Board members?  Hearing none, all those in favor of
  


23     binding over 2016-146 to the Attorney General’s Office,
  


24     signify by saying aye.
  


25          THE BOARD MEMBERS:  Aye.
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 1          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 2     motion is -- bind it over to Pe -- 2016-146 to the
  


 3     Attorney General’s Office.  Okay.  Next case
  


 4          MS. WATSON:  2016-155, Fayette County, districting
  


 5     issue.  In November of 2016, it was alleged that voters in
  


 6     precinct 10 along with possible other split precincts had
  


 7     been redistricted improperly, causing voters to receive
  


 8     incorrect ballots during advance voting for the November
  


 9     8th, 2016 general election.  Investigation revealed the
  


10     Fayette County Board of Elections and Registration were
  


11     under a federal court order to redistrict prior to the May
  


12     24, 2016 general primary election.
  


13          The acting Election Supervisor advised the order came
  


14     at a time that the Election Supervisor was out on medical
  


15     leave, the office was short on staff, and they were
  


16     preparing for the May election.  The acting Supervisor
  


17     stated in the May election there were voters that were
  


18     assigned to then correct House District 71 and 72.  This
  


19     districting issue was addressed in September -- our SEB
  


20     2016-079 and was bound over to the Attorney General’s
  


21     Office.  It was believed that all the districting issues
  


22     were resolved after the May election.  Then reports of
  


23     incorrect districting were reported in precinct 10 during
  


24     the advance voting for the November 2016 election.
  


25          Further investigation revealed 121 individuals were
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 1     improperly districted in precincts 5, 8, 10, and 14,
  


 2     commission district 1 and 4, with 82 having cast an
  


 3     incorrect ballot during the early advance voting.  Mostly
  


 4     affected streets were corrected in the system.  New
  


 5     express poll cards were created and delivered to Fayette
  


 6     County along with an updated electors list and a color-
  


 7     coded map being placed at the affected precincts so that
  


 8     voters could identify their districts.  We’re recommending
  


 9     that Fulton County [sic] Board of Elections and
  


10     Registration be bound over for 21-2-226(b) of the Georgia
  


11     election code for failure to properly district 82 voters,
  


12     resulting in them casting incorrect ballots for the
  


13     November 8th, 2016 general election, and we do have
  


14     someone on the line to speak.
  


15          MR. RAFFENSPERGER:  Okay.  Who would like to speak to
  


16     that?  If you’re on the line, please talk.
  


17          MR. STOUGH:  My name is -- can you hear me?  My name
  


18     is -- my name is Patrick Stough.  I’m with the county
  


19     attorney’s office for Fayette County, and I also represent
  


20     the Board of Elections.  I want to reiterate that this
  


21     issue came up as the result of a redistricting process
  


22     that occurred following a court ordered redistricting, and
  


23     it was compounded into a very short timeframe, and because
  


24     of that, some errors were made, and I did appear before
  


25     you back in, I think, December on the issue that came up
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 1     as part of the primary in 2016, and it appears that this
  


 2     was part of the same registration process.  Excuse me.
  


 3          The -- the people that were overseeing that process
  


 4     are no longer with the County Board of Elections, though I
  


 5     think one of them is now with the Secretary of State’s
  


 6     Office.  And the -- the head of the elections department
  


 7     at the time has since left the county and is now deceased.
  


 8     We are currently -- we are prepared to make any changes
  


 9     needed to make sure this doesn’t happen the next time we
  


10     do have to redistrict.  We haven’t had any redistricting
  


11     since 2016, so there haven’t been any changes put in place
  


12     with that regard.  The next time we do go through this
  


13     process, we’re prepared to take care of it.
  


14          MR. RAFFENSPERGER:  Okay.  Do any Board members have
  


15     any questions for the investigator or the Respondent?
  


16          MR. WORLEY:  This is David Worley, Mr. Secretary.  I
  


17     had a question for Mr. Stough.  You say that these
  


18     problems were the result of the court -- the court-ordered
  


19     redistricting.  The court-ordered redistricting dealt with
  


20     the school board districts and the county commission
  


21     districts.  It had nothing to do with House District 71
  


22     and 72.  How is it that those were not districted
  


23     correctly, given it’s --
  


24          MR. STOUGH:  My understanding of -- oh, I’m sorry.
  


25          MR. WORLEY:  -- not related to the court order.
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 1          MR. STOUGH:  My understanding of this process -- and
  


 2     I’m not very familiar of the technical aspects of it, but
  


 3     from what I understand, new district combos had to be
  


 4     created for a number of the precincts in the county, and
  


 5     as part of those combos, the House Districts also had to
  


 6     be -- I’m not going to say reassigned, but they had to be
  


 7     attached to the particular streets or addresses that were
  


 8     affected, and I believe when that was -- when that process
  


 9     was being done, those -- those streets were not correctly
  


10     identified in the right district.  But I couldn’t speak to
  


11     anything further on the technical details.
  


12          MR. WORLEY:  No.  I think that answers my question.
  


13          MR. RAFFENSPERGER:  Okay.  Thank you.
  


14          MS. LE:  This is Anh Le.
  


15          MR. RAFFENSPERGER:  Any more questions from any Board
  


16     members?
  


17          MS. LE:  Yes.  This is Anh Le.  Mr. Harvey, Chris
  


18     Harvey, do we have a lot of training materials on
  


19     redistricting that we can request the county to undergo?
  


20          MR. HARVEY:  Actually, we do have some training
  


21     material we can provide to the county.  Of course,
  


22     everyone is going to get to do redistricting soon when
  


23     maps are redrawn.  It’s a -- it can be a painstaking,
  


24     deliberate process, but we do have materials we can -- we
  


25     can provide.
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 1          MR. WORLEY:  Mr. Secretary, this is David Worley.  I
  


 2     have a comment and a motion.  I -- as a Fayette County
  


 3     resident, I do appreciate that there have been changes in
  


 4     the office, but I think that given the -- the number of
  


 5     voters that were affected and the fact that we had
  


 6     previously referred a companion case to the Attorney
  


 7     General’s Office, I think that in order to be consistent,
  


 8     we should refer this case to the Attorney General’s Office
  


 9     as well, and I would make a motion that we do so.
  


10          MR. RAFFENSPERGER:  Do we have a second?
  


11          MS. SULLIVAN:  Rebecca Sullivan.  I’ll second.
  


12          MR. RAFFENSPERGER:  Do we have any further comment?
  


13     Hearing none, all those in favor of referring case number
  


14     2016-155 to the Attorney General’s Office, please do so by
  


15     signifying aye.
  


16          THE BOARD MEMBERS:  Aye.
  


17          MR. RAFFENSPERGER:  Those opposed?  Hearing none,
  


18     motion passes, and the case is bound over to the Attorney
  


19     General’s Office.  Next case?
  


20          MS. WATSON:  Next case is 2016-157, Putnam County,
  


21     repeat voting.  On November 3rd, 2016, Putnam County
  


22     Elections Supervisor Lynne Laseter reported a voter being
  


23     allowed to vote twice in the general election.  Ms.
  


24     Laseter stated the voter’s name was Ariel Covington [ph.],
  


25     and she voted on October 31st, 2016, and she return on
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 1     November 2nd, 2016 and voted again.  Ms. Covington voted
  


 2     twice during the early advance voting time period, the
  


 3     first time on October 31st, 2016.  Ms. Covington
  


 4     complained that not all the local candidates were on her
  


 5     ballot.  She states she complained to a poll worker, who
  


 6     told her to come back later.
  


 7          Ms. Covington returned again on November 2nd, 2016
  


 8     and submitted a request for a ballot.  The poll worker
  


 9     that was entering her information received a pop-up to
  


10     notify him that the voter had already voted in the
  


11     election.  He did not register what the pop-up was, and he
  


12     forwarded Ms. Covington on through the process to get her
  


13     voter access card.  We’re recommending Ariel Covington be
  


14     bound over to the Attorney General’s Office for 21-2-572
  


15     and Putnam County Board of Elections and Registration and
  


16     Lynne Laseter, Elections Supervisor, and Tim Davis, the
  


17     poll worker, be bound over for 21-2-592, and we do have
  


18     someone on the line to speak.
  


19          MR. RAFFENSPERGER:  Okay.  Who do we have on the
  


20     line?
  


21          MS. LASETER:  Lynne Laseter, Putnam County Supervisor
  


22     of Elections.
  


23          MR. RAFFENSPERGER:  Okay.
  


24          MS. LASETER:  I just have a couple of things about
  


25     what we’ve done afterwards -- immediately after this
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 1     situation happened.  We self-reported, and then I held a
  


 2     training session on EasyVote to remind -- to remind my
  


 3     poll workers that when you have a pop-up on your screen,
  


 4     it is not something to be ignored and to assume that
  


 5     somebody else down the line is going to catch it.  We put
  


 6     up extra signs about what voters should do if they think
  


 7     that they have an issue with their ballot, and then I held
  


 8     additional EasyVote training sessions the next morning for
  


 9     the new poll workers coming in to work early voting.  And
  


10     then I’ve included more extensive training for EasyVote
  


11     about what to do when pop-ups come and poll -- polling
  


12     place communication between poll workers and voters and
  


13     the poll manager and assistant managers.  I would like
  


14     your favorable consideration on this topic.  Thank you.
  


15          MR. RAFFENSPERGER:  Thank you.  This is the Chairman.
  


16     I have a question for clarification.  So we have before us
  


17     both the actions of -- or lack of appropriate action of
  


18     the county, the Putnam County election office, but we also
  


19     have before us the voter who has voted twice, correct?
  


20          MS. WATSON:  Correct.
  


21          MR. RAFFENSPERGER:  And so there’s -- when a person
  


22     votes twice in Georgia, what are the potential penalties
  


23     and fines that that person could be facing if they vote
  


24     double -- twice?
  


25          MR. GERMANY:  This is Ryan Germany, so double voting
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 1     statute in Georgia is -- let’s see.
  


 2          MS. WATSON: 572.
  


 3          MR. GERMANY:  It’s 21-2-572 that says any person who
  


 4     votes in more than one precinct in the same primary or
  


 5     election or otherwise fraudulently votes more than once at
  


 6     the same primary or election shall be guilty of a felony
  


 7     and upon conviction thereof shall be sentenced to
  


 8     imprisonment for not more than one or less than ten years
  


 9     or to pay a fine not to exceed $100,000 or both.
  


10          MR. RAFFENSPERGER:  Thank you.  So I would surmise
  


11     from that that the General Assembly when they passed that,
  


12     they considered it a very serious thing.  Do any Board
  


13     members have any questions, concerns, or comments that
  


14     they’d like to make about this matter brought before the
  


15     Board today?
  


16          MR. MASHBURN:  This is Matt Mashburn.  This seems to
  


17     be the instance of double voting, and I think both the
  


18     Election Board has culpability here, potentially, or in my
  


19     opinion, there is reasonable cause to believe that the
  


20     Election Board has a problem, but also this -- the double
  


21     voter, and so I would move that -- if it’s an order -- to
  


22     refer this matter to the Attorney General and also to the
  


23     local district attorney for prosecution -- investigation
  


24     and prosecution, if warranted.
  


25          MR. RAFFENSPERGER:  We’ve done that in the past.  In
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 1     an early SEB on another case, it went both to the AG and
  


 2     also to the local district attorney, so I consider your
  


 3     motion -- or order.  Do we have a second?
  


 4          MS. LE:  This is Anh Le.  I’ll second that motion.
  


 5          MR. RAFFENSPERGER:  Do we have any discussion about
  


 6     the case before us?  Hearing none, all those in favor of
  


 7     binding over case number 2016-157 both to the Attorney
  


 8     General and also to the local prosecuting attorney, do so
  


 9     by signifying aye.
  


10          THE BOARD MEMBERS:  Aye.
  


11          MR. RAFFENSPERGER:  Any -- any opposed?  Hearing
  


12     none, motion carries.
  


13          MS. WATSON:  Next case is 2016-162, Bryan County,
  


14     qualification of elector.  On November 3rd, 2016, the
  


15     Bryan County Elections Office reported an unqualified
  


16     voter voting in the general election.  Administrative
  


17     assistant Linda New [ph.] reported a voter named Donna May
  


18     Moore [ph.] lived in Bryan County, but she was registered
  


19     to vote in Chatham County.  Ms. New states Ms. Moore
  


20     filled out an application with her Bryan County address,
  


21     and she was allowed to vote during advance voting.  She
  


22     advised the error was discovered when they attempted to
  


23     enter her vote into E-net.
  


24          The investigation revealed Donna Moore moved from
  


25     Chatham County to Bryan County.  She believed that her
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 1     voter registration would automatically be updated.  Donna
  


 2     went to vote on November the 2nd in Bryan County and
  


 3     provided her identification and her Bryan County address.
  


 4     The poll worker processing Ms. Moore entered her
  


 5     information in the system and pulled up an elector in the
  


 6     system but failed to verify the address and name matched
  


 7     Ms. Moore’s.  The voter access card was issued under the
  


 8     voter registration number belonging to another Bryan
  


 9     County resident.  We’re recommending bind over to -- for
  


10     Bryan County Board of Election and Registration, Cindy
  


11     Reynolds, Elections Supervisor, and Elizabeth “Betty”
  


12     Odem, the poll worker to the AG’s Office for violation of
  


13     SEB Board rule 183-1-12-.02(4)(b) for failing to verify
  


14     Donna May Moore was a registered voter in Bryan County and
  


15     a letter of instruction be issued to Donna May Moore for
  


16     violation of 21-2-216(a)(4), qualification of electors.
  


17     And we have a caller on the line.
  


18          MR. RAFFENSPERGER:  Great.  Our caller, if you’d
  


19     identify yourself --
  


20          MS. REYNOLDS:  (very distorted sound) My name is
  


21     Cindy Reynolds, (???) supervisor.  The case (???) is human
  


22     error (???) to process the voters in the election process.
  


23     In this instance, Beth Odem processed (???) honestly chose
  


24     the wrong voter and issued an (???) she then voted.  We
  


25     will (???) due to human error that was unintentional.
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 1     Since Beth Odem is no longer working (???), I am unaware
  


 2     of any similar instances.  We would ask for a letter of
  


 3     instruction, and (???) Thank you.
  


 4          MR. RAFFENSPERGER:  Okay.  Did everyone catch
  


 5     everything that was just said?
  


 6          MS. WATSON:  No.
  


 7          MR. GERMANY:  No.  We were going in and out.
  


 8          MS. REYNOLDS:  (still distorted sound)  Yeah, you
  


 9     guys were too.
  


10          MS. THOMAS:  Ms. Reynolds, do you have multiple log-
  


11     ins to the webinar going on in one room next to each
  


12     other?
  


13          MS. REYNOLDS:  Yes.
  


14          MS. THOMAS:  You may want to spread out, so we can
  


15     hear you.
  


16          MS. REYNOLDS:  (slightly less distorted sound) The
  


17     case at hand was an unfortunate error.  Poll workers
  


18     trained in E-net to process (???) Instead, our poll
  


19     worker, Ms. Beth Odem, processed (???) birth date (???)
  


20     issued an access card.  We don’t dispute the incident
  


21     occurred due to human error (???) Since this incident, Ms.
  


22     Odem is no longer employed by the Bryan County Elections
  


23     (???) We would (???) letter of instruction. (???) Thank
  


24     you.
  


25          MR. RAFFENSPERGER:  Okay.  Members of the Board, do
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 1     you have any questions or comments you would like to ask?
  


 2     Hearing none, what is the will of the Board?  Members of
  


 3     the Board?
  


 4          MS. LE:  This -- this is Anh Le.  I -- you know, I
  


 5     sit here, and I look at this, and I’m sure, like, a lot of
  


 6     you think, you know, we’re sending cases over to the AG’s
  


 7     Office and what can we get out of it when they do get over
  


 8     there.  I just really wish we could get more training or
  


 9     some kind of assurance of -- I think there have been some
  


10     changes made.  Ms. Odem is not there.  So I feel like if
  


11     we can get a consent order in here somewhere instead of
  


12     going to -- it sounds like a training issue.  We can get
  


13     more mileage that way than to send it to the AG’s Office
  


14     for prosecution for the county, and I think it was
  


15     suggested to send Ms. Moore -- was it a letter of
  


16     instruction?  I think that would be acceptable.  She
  


17     sounded confused, but -- so if that’s acceptable, I move
  


18     to have a strongly worded consent order with a lot of
  


19     training in this area for the county elections office and
  


20     a letter of instruction to the elector.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


22          MR. MASHBURN:  Matt Mashburn, second.
  


23          MR. RAFFENSPERGER:  Okay.  Any further discussion?
  


24     Hearing none, all those in favor of the motion as
  


25     presented for case number 21 -- 2016-162, signify by
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 1     saying aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 4     motion carries.  Thank you.  Okay.  Next case?
  


 5          MS. WATSON:  2016-166, Habersham County, absentee
  


 6     ballot.  In November 2016, Habersham County self-reported
  


 7     an elector had timely submitted an absentee ballot
  


 8     application for the November 8th, 2016 general election
  


 9     and did not receive a ballot from Habersham County due to
  


10     a clerical error. The investigation revealed Gail Hayden
  


11     [ph.] requested an absentee ballot from Habersham County
  


12     on October 27th.  The request was acknowledged by email by
  


13     the Elections Supervisor.
  


14          November 7th, Gail Hayden called the Elections Office
  


15     to inquire about the absentee ballot because she never
  


16     received it in the mail.  She was told that the ballot was
  


17     inadvertently rejected in the absentee vote by mail ballot
  


18     folder.  Ms. Hayden was told that she would need to vote
  


19     in person.  Ms. Hayden was working out-of-state and was
  


20     not able to vote in the election.  We’re recommending
  


21     Habersham County Board of Elections and Registration,
  


22     absentee ballot clerk Olivia Schapansky be bound over for
  


23     21-2-381(2) and Habersham County Board of Elections and
  


24     Registration and Elections, Supervisor Laurel Ellison, and
  


25     absentee ballot clerk Olivia Schapansky be bound over for
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 1     21-2-381(2)(a) and Habersham County Board of Elections and
  


 2     Registration, Elections Supervisor, and absentee ballot
  


 3     clerk be bound over for violation of SEB rule 183-1-14-
  


 4     .11.
  


 5          MR. RAFFENSPERGER:  Okay.  Do we have anyone from
  


 6     Habersham County that’s speaking on this matter?  Okay.
  


 7     Any Board members have any questions or comments?  Do we
  


 8     have a motion?
  


 9          MR. MASHBURN:  This is Matt Mashburn.  I believe
  


10     probable cause has been established to believe that a
  


11     violation has occurred and move to refer it to the
  


12     Attorney General’s Office as recommended.
  


13          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


14          MS. SULLIVAN:  Second, Rebecca --
  


15          MR. WORLEY:  David Worley.  I second.
  


16          MR. RAFFENSPERGER:  Thank you, Mr. Worley.  Any
  


17     further comment?
  


18          MS. THOMAS:  There’s -- Mr. Secretary?
  


19          MS. WATSON:  Mr. Secretary, I believe there may be
  


20     someone on the line.  Just one second.
  


21          MS. THOMAS:  Yeah.  Olivia Schapansky?
  


22          MS. WATSON:  The absentee ballot clerk, Olivia, is on
  


23     the line.
  


24          MR. RAFFENSPERGER:  Okay.  Then, we will -- we’ll
  


25     take your comments then.  We’d like to hear you before we
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 1     take action.  Go ahead, ma’am.
  


 2          MS. THOMAS:  Is she back?  Okay.  She’s here.  You
  


 3     may speak now, Ms. Olivia.
  


 4          MS. SCHAPANSKY:  It was a human error.  We are more
  


 5     vigilant with our filing system now.
  


 6          MR. RAFFENSPERGER:  Okay.
  


 7          MS. ELLISON:  This is Laurel Ellison.  I’m the
  


 8     Elections Supervisor.  I’ll -- I’m here as well, and I
  


 9     would just like to say that, you know, it was an error.
  


10     It was late at night.  I did put it on her desk.  It just
  


11     accidentally got put in a rejected folder instead of the
  


12     stack to enter in.  It was just, again, an error.  It got
  


13     picked up with another application that was being
  


14     rejected, so it was not something that was done, of
  


15     course, on purpose.
  


16          And, you know, we wish that we had heard from the
  


17     voter a little bit sooner so that we could have tried to
  


18     get her out one as soon as possible, but she did not con -
  


19     - contact us until the day before, and we just didn’t have
  


20     any other options at that point.  We did ask the State if
  


21     we could email -- you know, of course, do anything
  


22     electronically, and, of course, we could not, but we did
  


23     try our best to do what we could, and, of course, we did
  


24     self-report.  And we didn’t -- you know, we wanted to make
  


25     sure that yeah, we’re aware of what happened.
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 1          MR. RAFFENSPERGER:  Okay.  Thank you.  We have a
  


 2     motion and a second.  With the information just provided,
  


 3     do we want -- if you want to reconsider your positions,
  


 4     you know, now would be the appropriate time.  Otherwise,
  


 5     I’ll just call the vote on that, so our two members who
  


 6     made the motion and the second, are you good with that?
  


 7     I’ll call the motion.
  


 8          MR. MASHBURN:  Yeah, I’ll -- I will -- I will remove
  


 9     or restate the motion.
  


10          MR. RAFFENSPERGER:  Okay, Mr. Mashburn.
  


11          MR. MASHBURN:  I believe probable cause has been
  


12     shown that a violation did occur, and therefore, I
  


13     recommend that the case be bound over to the Attorney
  


14     General’s, as recommended.
  


15          MR. RAFFENSPERGER:  Okay.
  


16          MR. WORLEY:  It’s David Worley.  I’ll second that
  


17     again.
  


18          MR. RAFFENSPERGER:  Okay.  All those in favor of
  


19     sending this to the Attorney General’s Office, case number
  


20     2016-166, Habersham County, signify by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


23          MS. WATSON:  Next case is 2016-174, Murray County,
  


24     cast ballot.  In November 2016, Murray County Elections
  


25     Office reported that a voter had voted twice as the result
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 1     of an error in their office, but the voter had taken
  


 2     advantage of that error and intentionally voted twice.
  


 3     Michael Glen Odell [ph.] early advance voted in the
  


 4     November 8th, 2016 election on October 31st, 2016.  On
  


 5     Election Day, Mr. Odell went to his poll location to
  


 6     verify that his vote had counted, and he was in the system
  


 7     as having voted during early advance voting.  He states he
  


 8     went to the poll, filled out a voter cert --
  


 9     certification, submitted his driver’s license, and
  


10     received a voter access card.  He questioned the poll
  


11     worker issuing the voter access card about a voter voting
  


12     twice.  Mr. Odell reports that the poll worker stated that
  


13     system would not issue a voter access card to someone that
  


14     had already voted.  Mr. Odell started to the machines and
  


15     then went back and advised poll workers that he did early
  


16     vote.
  


17          After calling the Elections Office and confirming
  


18     that he was not listed as having voted, he was asked if he
  


19     was going to vote.  He said I guess I need to if you say I
  


20     haven’t.  Mr. Odell states he knows voting twice is
  


21     illegal but thought that his early vote had not counted
  


22     because of the information given him by the poll workers.
  


23     We’re recommending Murray County Board of Elections and
  


24     Registration, Murray County Elections Supervisor Larry
  


25     Sampson, Deputy Elections Supervisor Connie Windler [ph.]
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 1     be bound over to the Attorney General’s Office for 21-2-
  


 2     431, when they qualified a voter to vote when, in fact,
  


 3     the voter had previously voted and was not qualified, and
  


 4     21-2-433, as they allowed an unentitled voter to enter the
  


 5     enclosed space and SEB rule 183-1-12-.024.  And we also
  


 6     recommend Michael Glen Odell be bound over for 21-2-562
  


 7     and 21-2-572.  And I --
  


 8          MR. RAFFENSPERGER:  Do we have anyone from Murray
  


 9     County to respond on the line here today?
  


10          MS. WATSON:  I do not believe so.
  


11          MR. RAFFENSPERGER:  Okay.  Does the Board have any
  


12     questions or concerns?  Do we have a motion?
  


13          MR. WORLEY:  I’ll make a motion to refer this case to
  


14     the Attorney General.
  


15          MR. RAFFENSPERGER:  Do we have a second?
  


16          MS. SULLIVAN:  Rebecca.  I’ll second.
  


17          MR. RAFFENSPERGER:  Do we have any further comment?
  


18     Hearing none, all those in favor of binding over to the
  


19     Attorney General’s Office case number 2016-174, Murray
  


20     County, signify by saying aye.
  


21          THE BOARD MEMBERS:  Aye.
  


22          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


23     motion is bound -- case is bound over.  Next case?
  


24          MS. WATSON:  Next case is 2016-175, Troup County,
  


25     validation of provisional ballots.  On November 29th,
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 1     2016, the Office of the Secretary of State opened an
  


 2     investigation into the validation duplication of
  


 3     provisional ballots during the November 8th, 2016 election
  


 4     in Troup County.  The allegation that was self-reported by
  


 5     Elections Supervisor for the Troup County Board of
  


 6     Elections and Registration was that the Elections
  


 7     Supervisor had failed to duplicate the provisional ballots
  


 8     of persons that had voted out of precinct.
  


 9          Investigation revealed 191 out of the precinct
  


10     provisional ballots were not properly duplicated to
  


11     determine what races the elector would be entitled to
  


12     vote.  The result was that voters voted in races they were
  


13     not entitled to vote in.  The recommendation is that Troup
  


14     County Board of Election and Registration and Supervisor
  


15     Andrew Harper be bound over to the Attorney General’s
  


16     Office for 21-2-419(c)(2), validation for provisional
  


17     ballots, 191 counts, and Board rule 183-1-12-.06(b) and
  


18     (c), 191 counts.  And we do have someone on the phone to
  


19     speak.
  


20          MR. RAFFENSPERGER:  Okay.  Who do we have on the
  


21     phone?
  


22          MS. THOMAS:  Mr. Harper, you’re -- you’re self-muted
  


23     right now.
  


24          MR. HARPER:  Thank you.  Members of the Board, this
  


25     is Andrew Harper, Troup County Elections Supervisor, and
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 1     again, I just wanted to say thank you for allowing us to
  


 2     speak.  I just wanted to say this was an error on our
  


 3     part, and we did self-report this error when we were
  


 4     recreating the provisional ballots.  At that time, --
  


 5     since then, Troup County has put procedures in place and
  


 6     has not done this again.  The procedure we put in place is
  


 7     that the ballot has to be pulled and put with the
  


 8     provisional worksheets and everything when they’re
  


 9     recreating the work to be done and that research that has
  


10     to be done.  And so I just want to thank you for your
  


11     time, but that procedure has been put in place, and we
  


12     have not done this again since then.  Thank you.
  


13          MR. RAFFENSPERGER:  Okay.  Board members, do you have
  


14     any questions?  Now would be the appropriate time for a
  


15     motion if you’re so inclined.
  


16          MR. WORLEY:  This is Mr. Worley.  I appreciate the
  


17     statement that was just made by the county, but I think
  


18     the magnitude of the errors here were such that it
  


19     deserves to be bound over to the Attorney General’s
  


20     Office, and I would move to bind it over.
  


21          MR. RAFFENSPERGER:  Do we have a second?
  


22          MS. LE:  Anh Le.  I’ll second that.
  


23          MR. RAFFENSPERGER:  Thank you.  Do we have any
  


24     further discussion on this matter?  Hearing none, all
  


25     those in favor of binding this case number 2016-175, Troup







139


  
 1     County, over to the Attorney General’s Office, please
  


 2     signify by saying aye.
  


 3          THE BOARD MEMBERS:  Aye.
  


 4          MR. RAFFENSPERGER:  Any opposed?  Hearing none,
  


 5     motion is bound over to the Attorney General -- or case is
  


 6     bound over to the Attorney General’s Office.  Thank you.
  


 7     Next case, Thomas County.
  


 8          MS. WATSON:  Yes.  Thomas County Elections Supervisor
  


 9     Frank Scoggins initiated a complaint after a voter
  


10     submitted an absentee ballot application for herself and
  


11     her deceased mother.  On November 4, 2016, Tessa Saxon
  


12     completed absentee ballot applications for herself and her
  


13     mother Glorious Wil -- Glorious Willis, who died on
  


14     October 26th, 2015.  Glorious Willis [sic] advised that
  


15     she’d mistakenly completed the application for her mother.
  


16     Excuse me, Tessa Saxon advised she’d mistakenly completed
  


17     the application for her mother, when she’d intended to
  


18     complete the application for her grandmother, but it was
  


19     determined that the grandmother was not a registered
  


20     voter.  We recommend Tessa Renee Saxon be bound over to
  


21     the AG’s Office for 21-2-562, and she did -- Ms. Saxon did
  


22     call in during the public comment.
  


23          MS. THOMAS:  She’s still her.
  


24          MS. WATSON:  She’s still on the line.
  


25          MR. RAFFENSPERGER:  Ma’am, would you like to discuss
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 1     this further?
  


 2          MS. THOMAS:  You’re self-muted right now, Ms. Saxon.
  


 3          MS. SAXON:  Yes.
  


 4          MS. WATSON:  We can hear you now.
  


 5          MS. SAXON:  Like I stated earlier today, I mistakenly
  


 6     -- I was handling my grandmother’s affairs because she was
  


 7     bedridden, and I mistakenly filled out an absentee ballot
  


 8     for my demised mother for my grandmother.  Like I said, it
  


 9     was an honest -- honest mistake.  I didn’t willfully do
  


10     it.  I mean, -- and it was just a human error, and I was
  


11     trying to get my grandmother to vote.  I mean, because she
  


12     was, like, 80-something, 87, and she hadn’t never -- she
  


13     had never voted before.  And I’m sorry about my mistake.
  


14          MR. RAFFENSPERGER:  Thank you, ma’am.
  


15          MS. SAXON:  That’s all.  I forgot to say thank you.
  


16          MR. RAFFENSPERGER:  Thank you.  Do the Board members
  


17     have any questions about this case?  Hearing none, now
  


18     would be the appropriate time for a motion if you’re so
  


19     inclined.
  


20          MR. WORLEY:  This is David Worley.
  


21          MR. MASHBURN:  Go ahead.
  


22          MR. WORLEY:  I appreciate the statement that the
  


23     Respondent made.  I would vote to refer this to the
  


24     Attorney General’s Office so that they can discuss this
  


25     matter with the Respondent and come to an appropriate
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 1     resolution.
  


 2          MR. RAFFENSPERGER:  Do we have a second?
  


 3          MR. MASHBURN:  Well-stated comments, David.  I
  


 4     second.  Matt Mashburn.
  


 5          MR. RAFFENSPERGER:  Well, I think while both of our
  


 6     members were saying that I heard compassion in your
  


 7     voices, but you understand that -- you made an appropriate
  


 8     motion also.  That said, all those in favor of referring
  


 9     this over for the Attorney General’s careful
  


10     consideration, please do so by signifying aye.
  


11          THE BOARD MEMBERS:  Aye.
  


12          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


13     Next case?
  


14          MS. WATSON:  Next case is 2016-178, Liberty County.
  


15     On November 29th, 2016, Roger Wells, the Chairman of the
  


16     Liberty County Republican Party, reported during the
  


17     November 8th, 2016 general election that official poll
  


18     watcher designation letters and badges were given to
  


19     various members of the NAACP.  Mr. Wells states it is
  


20     their belief based upon the applicable statute that such
  


21     action is not permitted, as the NAACP is not an official
  


22     political party.  He states the poll watcher badges issued
  


23     did not designate in which precinct the individuals
  


24     served.
  


25          The investigation revealed a request was submitted
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 1     for seven individuals to be designated as poll watchers
  


 2     for the November 8th election for the Liberty County
  


 3     branch of the NAACP.  Liberty County Elections Supervisor
  


 4     Ella Golden approved the requests.  We’re recommending the
  


 5     Liberty County Board of Elections and Registration and
  


 6     former Supervisor, Ella Golden, be issued letter of
  


 7     instruction for 21-2-408(a)(1), poll watcher designation,
  


 8     and SEB rule 183-1-13-.04.
  


 9          MR. RAFFENSPERGER:  Do we have anyone from Liberty
  


10     County that wishes to speak from -- about this matter?
  


11          MS. WATSON:  There’s no one on the line.
  


12          MR. RAFFENSPERGER:  Or anyone from the NAACP?  Okay.
  


13     Mr. Germany, before we take this any further, for those
  


14     who are listening in, perhaps we could explain to them,
  


15     because we do have an election coming up, about poll
  


16     watchers so that there’s an orderly process, and we want
  


17     to make sure that the -- you know, all of our county
  


18     elections folks -- we get requests from the political
  


19     parties, but there’s also independent groups.  If you want
  


20     to just give a brief summation of -- perhaps, so that
  


21     people understand the way forward really for, perhaps, the
  


22     future as opposed to this issue here and then we’ll
  


23     address this issue here.
  


24          MR. GERMANY:  Yes, sir.  Thank you.  So Georgia law
  


25     allows for credentialed poll watchers that political
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 1     parties and independent candidates on the ballot can
  


 2     nominate, and there’s a process to go -- to go through
  


 3     that to give the proper notice to the county election
  


 4     officials.  And there’s, of course, strict rules that they
  


 5     have to follow while they are being a poll watcher.  I
  


 6     know a lot of times Mr. Mashburn and Mr. Worley have done
  


 7     that before in that -- in that official credentialed poll
  


 8     watcher capacity.
  


 9          There’s also sort of unofficial poll monitors, and
  


10     these are people who, you know, -- obviously, you know,
  


11     voting is public, and people can be not in the enclosed
  


12     space, but in the -- in the -- kind of around the polling
  


13     place generally, and they don’t really have any additional
  


14     access or official status any more than any other member
  


15     of the public.  So that’s the distinction between those --
  


16     between those two groups.
  


17          MR. RAFFENSPERGER:  Okay.
  


18          MS. WATSON:  Mr. Secretary, I would also point out
  


19     that we did receive documents from Jones, Osteen, Jones
  


20     attorney’s office to provide these letters to the SEB
  


21     Board.  They were provided in your links.
  


22          MR. RAFFENSPERGER:  Thank you.
  


23          MS. WATSON:  And we also have speakers on the -- on
  


24     the line now.
  


25          MR. RAFFENSPERGER:  Oh, we do?  From Liberty County?
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 1          MS. WATSON:  Yes, sir.
  


 2          MR. RAFFENSPERGER:  Okay.  Would they go ahead then,
  


 3     please?
  


 4          MS. THOMAS:  Mr. Wells, you may speak.
  


 5          MR. WELLS:  All right.  Can you hear me now?
  


 6          MS. THOMAS:  Yes.
  


 7          MR. RAFFENSPERGER:  Yes, sir.
  


 8          MR. WELLS:  Oh, excellent.  Thank you for taking our
  


 9     case this afternoon.  I guess my biggest concern -- you’ve
  


10     got all the information there.  Both parties were
  


11     represented, the Democratic party and the Republic party,
  


12     as poll watchers, but we also had the NAACP members there
  


13     at the polls, which was quite intimidating.  Now, Ella
  


14     Golden is no longer the Elections Supervisor, and we filed
  


15     this complaint with a Dicky Brown [sic - Ricky] who was at
  


16     the time the Board Chairperson of the Election Board but
  


17     received no response whatsoever as far as our complaint.
  


18     I guess our biggest concern going forward is that this
  


19     precedent has been set with the Elections Board and the
  


20     Elections Office.  Now, we don’t want to see this
  


21     repeated, as we were approached by many members as far as
  


22     the intimidation factor went.  Thank you.  I’ll answer any
  


23     questions you may have.
  


24          MR. RAFFENSPERGER:  Do any Board members have any
  


25     questions or comments?
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 1          MR. WORLEY:  This is -- this is Mr. Worley.  If the
  


 2     speaker could just explain what was intimidating about the
  


 3     NAACP being there?
  


 4          MR. WELLS:  It wasn’t intimidating to me, personally.
  


 5     I had issues just with the fact that they were there, but
  


 6     I was approached by many members -- I was acting in my
  


 7     capacity as Chairman of the Liberty County Republican
  


 8     party at the time and was approached and -- and told this
  


 9     was quite intimidating to a number of the people that went
  


10     in to register their votes.  I was not intimidated, but
  


11     I’m not easily intimidated anyway.
  


12          Now, one of the biggest things, we were all required
  


13     to wear our badges stating that we were poll watchers, and
  


14     none of the members of the NAACP had poll watcher badges
  


15     on.  The only badges they had were the NAACP-issued
  


16     badges.  But again, we’ve received no response or
  


17     confirmation of our letters of complaints by either Ella
  


18     Golden or Dicky Brown.
  


19          MR. RAFFENSPERGER:  Okay.  Do we have further
  


20     questions?
  


21          MR. MASHBURN:  So -- yeah, this is Matt Mashburn.
  


22          MR. WELLS:  Hey, Matt.
  


23          MR. MASHBURN:  I’m trying to understand.  So Liberty
  


24     County’s position is they did not issue poll watcher
  


25     credentials to a private organization.
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 1          MR. WELLS:  But they did.  I spoke personally with
  


 2     Ella Golden about it.  They did issue those badges.
  


 3          MR. MASHBURN:  Okay.
  


 4          MR. WORLEY:  Wait a second.  I’m sorry.  And I’m
  


 5     sorry to interrupt, Matt, if you had another question.
  


 6          MR. MASHBURN:  No, go ahead.  Go ahead, David.
  


 7          MR. WORLEY:  I thought you just said that the only
  


 8     badges the NAACP had were NAACP badges.  That makes --
  


 9     that doesn’t make it sound like that was issued by the
  


10     county.  Is that correct?
  


11          MR. WELLS:  Well, as far as I could tell, they were
  


12     issued, I was told that, they just didn’t wear them.  They
  


13     wore their NAACP badges predominantly.
  


14          MR. WORLEY:  But it’s your understanding that the
  


15     county actually issued them badges.
  


16          MR. WELLS:  That is correct.
  


17          MR. WORLEY:  Okay.
  


18          MS. LE:  This is Anh Le.  Ms. Watson, do you find in
  


19     your investigation that the county did, in fact, issue
  


20     these badges, albeit incorrectly?
  


21          MS. WATSON:  They did approve the seven individuals
  


22     as poll watchers, and as to the actual issuing of the
  


23     badge, I’m trying to confirm that.
  


24          MR. WELLS:  Now, we were listed as -- you had a
  


25     particular precinct that you were to be present at, not
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 1     all of them, and I know they switched precincts on at
  


 2     least two occasions.  And I was present for the counting
  


 3     of the absentee ballots, and the NAACP President was there
  


 4     at that meeting, and he had no badge on stating he was a
  


 5     poll watcher, just the NAACP badge.
  


 6          MS. WATSON:  They were issued, the -- the badges.  We
  


 7     did document the photographs of the poll watcher badges
  


 8     but did not list the precinct to which they had been
  


 9     assigned to or tabulation center.
  


10          MR. MASHBURN:  Well, this is Matt Mashburn, and I
  


11     know all the members of the Board and the Secretary of
  


12     State are very concerned about security at the polls, and
  


13     perhaps, David and I are more sensitive to this than --
  


14     than others just because of our experience in -- in doing
  


15     it, but the hundred-and-fifty foot -- we even call it the
  


16     hundred-and-fifty foot protective bubble -- is really one
  


17     of the key tools that the State has to protect against
  


18     voter intimidation and interference with the election, and
  


19     so that’s one of my hot button issues is protecting that
  


20     bubble with all -- with all efforts.  So I find that there
  


21     is probable cause to believe that violation was committed
  


22     in that poll watcher badges were issued to those who
  


23     weren’t entitled to the them and would move that this be
  


24     referred to the Secretary of State’s Office -- I mean, I’m
  


25     sorry, the Attorney General’s Office.
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 1          MR. WORLEY:  Well, this is Mr. Worley.  The
  


 2     recommendation from the investigator was that it be --
  


 3     that Liberty County be sent a letter of instruction, and
  


 4     I’m -- if Ms. Watson could just explain why a letter of
  


 5     instruction was thought to be the appropriate route.
  


 6          MS. WATSON:  Yes, sir.  I believe -- you know, one is
  


 7     that Ella Golden was not -- is no longer there, and they
  


 8     are aware of the requirements at this time.  The attorney
  


 9     Kelly Davis [ph.] also submitted the documents that I
  


10     believe should be in your links that addresses remedial
  


11     actions that they did take, so I felt that a letter of
  


12     instruction would be appropriate since they took those --
  


13     those actions moving forward, and they’re aware of the
  


14     code at this time.
  


15          MR. WORLEY:  Thank you.
  


16          MR. MASHBURN:  Okay.  Cooler heads -- cooler heads
  


17     have prevailed on my hot button, and so I’ll amend my
  


18     motion to issue a letter of instruction.
  


19          MR. WORLEY:  And this is Mr. Worley.  I would second
  


20     that.
  


21          MR. RAFFENSPERGER:  Okay.  Any further comments from
  


22     the Board?  Hearing none, all those in favor of the motion
  


23     as presented for case number 2016-178, please do so by
  


24     signifying aye.
  


25          THE BOARD MEMBERS:  Aye.
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 1          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 2     Next case, please?
  


 3          MS. WATSON:  2016-183, Catoosa County, qualification
  


 4     of elector.  In November 2016, Catoosa County Board of
  


 5     Election and Registration reported James David Waters
  


 6     [ph.] registered to vote on September 24th, 2016 and then
  


 7     voted in the November 2016 general election as a felon
  


 8     under sentence.  He also reported a Michael Andrew Yates
  


 9     [ph.] registered to vote on August 30th, 2016 and then
  


10     voted in the November 8th, 2016 general election while
  


11     under sentence as a felon.
  


12          Investigation verified that James David Waters was
  


13     still under a felony sentence when he registered and
  


14     voted.  The investigation confirmed that Mr. Michael
  


15     Andrew Yates entered a plea under first offender and was
  


16     eligible to register and to vote.  We recommend James
  


17     David Waters be bound over to the AG’s Office for 21-2-216
  


18     and 21-2-561.
  


19          MR. RAFFENSPERGER:  Okay.  Do we have anyone from
  


20     Catoosa County?
  


21          MS. WATSON:  No.
  


22          MR. RAFFENSPERGER:  Okay.  Do any Board members have
  


23     any questions?  Then perhaps now would be the appropriate
  


24     time for a motion.
  


25          MR. WORLEY:  This is Mr. Worley.  I’ll make a motion
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 1     that we bind over Mr. Waters to the Attorney General’s
  


 2     Office and dismiss the charge against Mr. Yates.
  


 3          MR. RAFFENSPERGER:  Do we have a second?
  


 4          MS. LE:  This is Anh Le.  I second that.
  


 5          MR. RAFFENSPERGER:  Okay.  Do we have any further
  


 6     discussion?  Hearing none, all those in favor of the
  


 7     motion as presented for case number 2016-183, please do so
  


 8     by signifying aye.
  


 9          THE BOARD MEMBERS:  Aye.
  


10          MR. RAFFENSPERGER:  Any op -- any opposed?  Hearing
  


11     none, motion carries.  Okay.  Next case?
  


12          MS. WATSON:  Next case is 2016-184, Cobb County, cast
  


13     ballots.  In November 2016, we received complaints from
  


14     three Cobb County electors who alleged they visited their
  


15     separate poll locations to vote in the November 8, 2016
  


16     general election and were identified as having already
  


17     voting in the election.
  


18          Susan Flythe [ph.] stated she went to vote at
  


19     Lockheed Elementary School precinct and was told she had
  


20     already voted.  She was offered a provisional ballot,
  


21     which she declined.  Cobb County later searched for any
  


22     record to indicate why Susan Flythe was identified in the
  


23     system as having already voted.  There was no voter
  


24     certificate, and she was not on the numbered list of
  


25     voters.  It appears she was incorrectly given credit for
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 1     voting in the system.
  


 2          The second complaint was from Kimberly Hatcher [ph.]
  


 3     who went to vote at Holy Family Catholic Church to vote
  


 4     and was told she had already voted.  She was offered a
  


 5     provisional ballot that was later counted.  Cobb County
  


 6     was also able to identify the data entry error that
  


 7     incorrectly gave credit to Kimberly Hatcher as having
  


 8     already voted absentee.
  


 9          The third voter, Donna Crews [ph.], went to vote at
  


10     Mableton Elementary School and was told she had already
  


11     voted during early advance voting.  She denied having done
  


12     so.  Donna Crews was offered a provisional ballot that was
  


13     counted.  Cobb County responded that there was no absentee
  


14     application for Donna Crews and believed she was
  


15     incorrectly given credit in the system as having voted
  


16     absentee.  Our recommendation is for Cobb County Board of
  


17     Elections and Registration and Supervisor Janine Eveler be
  


18     bound over to the AG’s Office for SEB rule 183-1-12-
  


19     .02(4)(b), and we do have a caller on the line.
  


20          MR. RAFFENSPERGER:  Okay.  Who do we have on the
  


21     phone?
  


22          MS. EVELER:  Hi, this is Janine Eveler.  Can you hear
  


23     me?
  


24          MR. RAFFENSPERGER:  Hi, Ms. Eveler.
  


25          MS. EVELER:  Okay.  Hi.  So we do train our poll







152


  
 1     workers that provisional ballots are our safety net, and
  


 2     so I’m glad to hear that all three of these voters were
  


 3     offered a provisional ballot, and as you’ve heard today,
  


 4     the reason we say that is because there are many places
  


 5     where a single keystroke or transposed digits can cause a
  


 6     clerical error.  From what I’ve understood, Ms. Crews and
  


 7     Ms. Hatcher, they did vote their provisional ballots, and
  


 8     the ballots were counted before our certification.  And
  


 9     what we have found is that these voters were marked
  


10     incorrectly during the advanced voting period, and during
  


11     that period for the 2016 election, we voted over 141,000
  


12     people during that advanced voting period. And what we
  


13     have started doing now is that when the absentee
  


14     applications are collected from the check-in windows, we
  


15     have a worker that is assigned to go through them all to
  


16     compare the label that was created on E-net during the
  


17     voting transaction to the absentee ballot application, the
  


18     advance voting application, to make sure that the right
  


19     voter was -- was chosen.
  


20          As far as, for Ms. Flythe’s record, I -- I found that
  


21     she was actually on the express poll record for a
  


22     different precinct than the one that Ms. Watson said, but
  


23     either way, if -- if the voter -- or the poll workers see
  


24     that a voter is already marked as voted at the polling
  


25     place, they are supposed to go through the voter
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 1     certificates to see if a voter was marked incorrectly.
  


 2     The poll that I show Ms. Flythe at was Sewell Mill 03, and
  


 3     they had over 1500 voters that day, so it may have been
  


 4     that they didn’t have the time to go through the voter
  


 5     certificates.  In that case, our instructions are to offer
  


 6     the provisional ballot and then we go through the voter
  


 7     certificates during the provisional ballot period.  So you
  


 8     know, I think we do have procedures in place for this now,
  


 9     and I would ask that you, you know, maybe consider a
  


10     letter of instruction instead of the AG.  Thank you.
  


11          MR. RAFFENSPERGER:  Thank you, Ms. Eveler.  Do the
  


12     Board members have any questions for Ms. Eveler or for Ms.
  


13     Watson? Now would be the appropriate time to make a
  


14     motion, if you’re so inclined.
  


15          MR. MASHBURN:  This is -- if I could ask -- this is
  


16     Matt Mashburn.  If I could ask one more question of Cobb
  


17     County, just to make sure I understand it.  So on the
  


18     first case, Ms. Flythe, she was offered a provisional
  


19     ballot twice and turned it down twice, but during y’all’s
  


20     -- during the provisional ballot examination, you -- y’all
  


21     would have discovered this error and had it been an error,
  


22     her vote would have counted had she chosen to cast it,
  


23     correct?
  


24          MS. EVELER:  What we would have -- oh, I am on.  We
  


25     would have to go through the voter certificates during
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 1     that period, and so if she had not filled out a voter
  


 2     certificate because this is the old system where they had
  


 3     a paper voter certificate, and so then if we couldn’t find
  


 4     a voter certificate, we would resolve that she had not
  


 5     actually put it at the polling place and a different voter
  


 6     was marked incorrectly.  And so then her provisional
  


 7     ballot would have counted if she had cast it.
  


 8          MR. MASHBURN:  And so one of the things we’re very --
  


 9     you know, everybody in the whole process is concerned
  


10     about is that when -- when somebody doesn’t get to vote.
  


11     But as you’ve stated, the provisional ballot is the safety
  


12     net to make sure that -- that the people do get to vote
  


13     and so I’m somewhat persuaded in this case that the --
  


14     that the voter chose not to avail herself of that safety
  


15     net that was provided to her twice, rather than -- rather
  


16     than Cobb County did anything other than make the original
  


17     mistake to prevent her from voting, so in my -- in my
  


18     view, that’s a big mitigating factor in the case.  And so
  


19     I’m inclined to accept -- to make a motion that we accept
  


20     your invitation to issue a letter of instruction.
  


21          MR. RAFFENSPERGER:  Okay.  Do we have a second on
  


22     that motion?  Do we have a second?  Okay.  Motion dies for
  


23     lack of a second.  This case is before you, members.  What
  


24     is the will of the Board?
  


25          MS. LE:  This is Anh Le.  I would echo Mr. Mashburn’s
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 1     thoughts that when a voter’s ability to vote is denied or
  


 2     somehow impaired, that that’s something that we take
  


 3     seriously, and I know this is a mistake, and I tend to
  


 4     look at can we mitigate something through training or, you
  


 5     know, would we get more of out sending the counties back
  


 6     to training or ask for some kind of assurance that this
  


 7     won’t happen again, but I think in this case because the
  


 8     voters, while they were given provisional ballots, one --
  


 9     and I believe if I read it correctly, she had concerns
  


10     about that provisional ballot, but had the mistake not
  


11     been made -- excuse me -- she would have been given the
  


12     ballot to begin with, the original -- her true ballot.  So
  


13     I think for that reason I would like to move to send this
  


14     to the AG’s Office.
  


15          MR. RAFFENSPERGER:  Do we have a second?
  


16          MR. WORLEY:  Well, I --
  


17          MS. SULLIVAN:  This is Rebecca.  I’ll second.
  


18          MR. RAFFENSPERGER:  Okay.  We have a second.  Do we
  


19     have any further discussion on this matter?
  


20          MR. WORLEY:  This is Mr. Worley.  I just wanted to
  


21     say that I agree with Ms. Anh’s -- I’m sorry, Ms. Le’s
  


22     reasoning and support the motion.
  


23          MR. RAFFENSPERGER:  Okay.  Any further comments?
  


24     Hearing none, all those in favor of the motion as
  


25     presented for case number 2016-184, Cobb County, please
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 1     signify by saying aye.
  


 2          THE BOARD MEMBERS:  Aye.
  


 3          MR. RAFFENSPERGER:  Any -- any opposed?  Motion
  


 4     carries.  Thank you.  Our next case, please?
  


 5          MS. WATSON:  The next case is 2018-100, which is Hall
  


 6     County, conduct at polling places.  In November of 2018,
  


 7     Hall County Elections Director reported the following
  


 8     allegations:  allegation one was that Maria Palacios used
  


 9     her cell phone in the polling place while voting was
  


10     taking place after having been requested not to do so and
  


11     allegation two that members of the Georgia Association of
  


12     Latino Elected Officials (GALEO) organization caused a
  


13     disturbance in a polling place in Hall County which
  


14     prevented the poll officers from performing their duties
  


15     contrary to OCGA 21-2-569.
  


16          The investigation shows the reported incident
  


17     occurred at the First Baptist Church of Gainesville
  


18     polling precinct.  Sue Geninas [ph.] was the poll manager.
  


19     Maria Palacios identified herself as a poll monitor.  When
  


20     asked if she meant poll watcher, she stated that they
  


21     would be considered poll watchers.  There was no
  


22     application for a Maria Palacios as a poll watcher with
  


23     the State or with Hall County.
  


24          There was a voter presenting proof of citizenship at
  


25     the poll, and in order to process the voter, the poll
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 1     manager contacted the County Elections Director Lori Wurtz
  


 2     by phone.  During this process, Maria Palacios was
  


 3     inserting herself into the situation.  Maria Palacios did
  


 4     use her cell phone in the polling place.  Witnesses
  


 5     advised she used the phone to take photos and video in the
  


 6     polling place. Mr. Gonzalez with GALEO advised that Maria
  


 7     used her phone to take notes about the incident. After the
  


 8     incident took place, a gentleman entered the precinct and
  


 9     confronted the poll manager, Sue Geninas, in a loud manner
  


10     that caused the poll workers to be concerned for their
  


11     safety.  The poll workers requested law enforcement to be
  


12     present at the closing of the poll for safety precautions.
  


13          The allegation that Maria Palacios interfered with
  


14     poll workers was verified through statements of poll
  


15     workers.  Olga Fuentes [ph.] stated what they were doing
  


16     was interfering in the sacrosanct process of voting.
  


17     Ralph Magwell [ph.] stated Sue Geninas was under a lot of
  


18     pressure from the one poll watcher early on and later Mr.
  


19     Gonzalez.  This pressure was relentless and totally
  


20     unnecessary.  Vito de la Ponte [ph.] states they stayed
  


21     the whole day trying to disrupt the process.
  


22          Mr. Gonzalez was contacted and stated that he was not
  


23     the person that went into the polling location.  However,
  


24     a Harvey Soto [ph.] advised that he was the person that
  


25     went to the poll and advised that Sue Geninas was not
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 1     hostile to him, but that the poll worker named Vito
  


 2     started an argument with him.
  


 3          Our recommendation is for Maria Palacios to be
  


 4     referred to the AG’s Office for 21-2-413(b), conduct of
  


 5     cellular phones prohibited, and 21-2-408 and Maria
  


 6     Palacios and Harvey Soto for 21-2-569, interfering with
  


 7     poll officers.  And we do have speakers on the -- on the
  


 8     line.
  


 9          MR. RAFFENSPERGER:  Okay.  If the speakers could
  


10     identify yourselves and who you represent?
  


11          MS. THOMAS:  So first, we’re going to Dr. Tom Smiley.
  


12          DR. SMILEY:  Yes.  Can you -- can you hear me?
  


13          MS. THOMAS:  Yes.
  


14          MR. RAFFENSPERGER:  Yes, sir.  We can hear you.
  


15          DR. SMILEY:  All right.  I’m Tom Smiley, Chairman of
  


16     the Hall County Board of Elections and Registration.
  


17     Present with me is our Director of Elections, election
  


18     staff members, poll workers who are knowledgeable of the
  


19     incident, Board member Craig Lutz, and our county
  


20     attorney.  I want to thank you for hearing our concern
  


21     today.
  


22          During voting on November 6th, 2018, at one of our
  


23     polling places, you have information and an investigative
  


24     report that there was a material interruption and
  


25     interference with the execution of our poll officers’







159


  
 1     duties, where they were willfully prevented to do their
  


 2     responsibilities, including their duties, and
  


 3     intentionally interfered with their responsibilities.  We
  


 4     understand this incident was -- occurred with the persons
  


 5     you mentioned as well as the organization that you made
  


 6     mention of.
  


 7          You have affidavits of eyewitness, mine included,
  


 8     which clearly indicate that our poll workers and voters
  


 9     were intimidated, experienced emotional distress, and
  


10     actually feared for their safety, as evidenced by our poll
  


11     workers feeling the need to ask local police for escort
  


12     out of the building and one of our poll workers resigning
  


13     from service because of the distress of this incident,
  


14     which among other things involved yelling, continuous
  


15     badgering, inappropriate cell phone use, all in the
  


16     confines of the voting area and voting bubble, and the
  


17     physical taking of a poll manager’s personal cell phone as
  


18     she attempted to carry out her official responsibilities.
  


19          As an eyewitness, I can affirm that our poll workers,
  


20     many of them senior adults, were visually shaken by this
  


21     disruptive behavior, and this continued breach of polling
  


22     place protocols by the offenders.  In closing, please
  


23     allow me to firmly insist that our poll workers must be
  


24     protected.  They must have confidence in their personal
  


25     safety while performing their duties.  A strong and







160


  
 1     serious message must be relayed to all persons that
  


 2     behavior as cited in this incident will not be tolerated.
  


 3     Local election boards have a difficult time enough of
  


 4     securing poll workers, and if we cannot ensure them of
  


 5     local and state boards’ support, the quality of our
  


 6     elections will be diminished.  And I thank you very much
  


 7     for allowing me to speak, and others are in the room if
  


 8     you have any questions.
  


 9          MR. RAFFENSPERGER:  Members of the Board, do you have
  


10     any questions?
  


11          MR. WORLEY:  I have a question, Mr. Secretary.  Whose
  


12     -- whose phone was taken?
  


13          DR. SMILEY:  The poll manager’s phone was physically
  


14     taken from her by members who created this disturbance.
  


15     I’m not exactly sure which of those mentioned in this case
  


16     -- I’m sure the investigator has that in your report, but
  


17     it was the lady who took the phone.  And the poll manager
  


18     is present if you’d like to ask her specifically.
  


19          MR. WORLEY:  No, I was interested in -- it was her
  


20     phone that was taken, the poll manager’s phone.
  


21          DR. SMILEY:  It was the poll manager’s phone taken
  


22     from her physical presence.
  


23          MS. THOMAS:  And we -- we do have two other callers
  


24     on the line that would like to speak as well, if you want
  


25     to hold your questions for them -- if you would like to
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 1     hold your questions until they speak as well.
  


 2          MR. RAFFENSPERGER:  Okay.  Put on the next person.
  


 3          MS. THOMAS:  Next, we have Jerry Gonzalez.  You may
  


 4     now speak.
  


 5          MR. GONZALEZ:  My name is Jerry Gonzalez, and I am
  


 6     the Founding and Executive Director of GALEO.  Thank you
  


 7     to the Board for giving me the opportunity to speak today.
  


 8     I’ll like to say a few words about GALEO’s work.  GALEO
  


 9     has been protecting the right to vote and helping voters
  


10     for over 17 years, and we’re committing to doing -- to
  


11     continuing to do so again in November.  We’re concerned
  


12     about Latino voters having access to the ballot in
  


13     November, particularly in the midst of the COVID-19
  


14     pandemic and lack of access to Spanish information for
  


15     elections statewide, with only Gwinnett County as an
  


16     exception.  As a result, we’re particularly focused on
  


17     access to voting by mail since there will be a record
  


18     amount of absentee voting the November general election.
  


19          As always, we’ll continue to work cooperatively with
  


20     hard-working county election officials and employ a robust
  


21     staff and volunteer training for our outreach efforts.  As
  


22     always, I am fully committed to ensuring that GALEO’s
  


23     voter protection work fully complies with both Georgia and
  


24     federal law and that it furthers the smooth administration
  


25     of the upcoming election.  I would like to add that this
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 1     is the first time GALEO has ever received a complaint from
  


 2     an elections director or poll worker or that it has ever
  


 3     been subject to an investigation.
  


 4          Now, I’d like to talk about Election Day 2018.  That
  


 5     very day, both GALEO and Harvey Soto received compliments
  


 6     from poll workers on how we were supporting their
  


 7     important work and the election process, specifically from
  


 8     Hall County and Gainesville.  There’s some confusion
  


 9     surrounding this complaint that I’d like to clear up.  It
  


10     appears some folks alleged that I, Jerry Gonzalez, was at
  


11     the polling place.  I was not.  I spent Election Day 2018,
  


12     including the time during which the relevant events took
  


13     place, in our offices in Norcross.  I’d like to point the
  


14     Board members to the last page of the investigator’s
  


15     findings, which notes how I was misidentified and how the
  


16     poll workers went on the GALEO website and were confused
  


17     about whether I was at the precinct.
  


18          Now, I’d like to talk about Harvey Soto.  He’s an
  


19     endearing person with a very warm and friendly
  


20     personality.  Due to his stellar record and work with our
  


21     organization, he was recruited to work for another
  


22     organization.  With regard to Mr. Soto, I understand that
  


23     he arrived at the precinct very late in the day near the
  


24     time that the polls closed.  He approached the poll
  


25     manager who told him that it had been quote, “a quiet







163


  
 1     day,” end of quote.  While Mr. Soto was then approached by
  


 2     a poll worker who was terse and difficult, the poll
  


 3     manager announced soon thereafter that the polls were
  


 4     closed, and Mr. Soto left.  Given the late hour, it seems
  


 5     implausible that any conversation that took place at that
  


 6     time disrupted the voting process.
  


 7          In closing, I’d like to add that COVID-19 has limited
  


 8     GALEO’s ability to fulfill our mission this year.  Due to
  


 9     this unfortunate reality, GALEO will not be significantly
  


10     involved in November’s election with a robust field
  


11     operation for Get Out The Vote or voter protection in
  


12     order to keep GALEO’s employees, canvassers, volunteers,
  


13     voters, and poll workers safe with limited contact.  We
  


14     will, however, continue to employ our rigorous training
  


15     processes for staff members and volunteers to ensure not
  


16     only that everything GALEO does complies with Georgia law
  


17     but that our staff members are courteous and kind to
  


18     voters and hard-working election officials.  Moreover, we
  


19     at GALEO are committed to tightening our training and
  


20     procedures to further support the voting process while
  


21     protecting the Latinex community members’ right to vote.
  


22          GALEO takes compliance with Georgia law very
  


23     seriously.  Since this notice, we have redoubled our
  


24     existing training pro -- processes for both staff and
  


25     volunteers to further emphasize the need for bilingual
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 1     assistors of choice to comply with all necessary
  


 2     requirements, and we have also made to sure to place
  


 3     additional emphasis on the need to not disrupt the voting
  


 4     process at the polling place when assisting voters
  


 5     pursuant to the Voting Rights Act.  Thank you very much.
  


 6     I’m happy to answer any questions that the Board members
  


 7     may have.
  


 8          MR. RAFFENSPERGER:  Do we have anyone else that
  


 9     wishes to speak on this case?
  


10          MS. THOMAS:  Yes.  Next, we have Sean Young.  You’re
  


11     self-muted right now.
  


12          MR. YOUNG:  Okay.  There we go.  Can you hear me?
  


13          MS. THOMAS:  Yes, we can hear you.
  


14          MR. YOUNG:  Great.  Dear members of the State
  


15     Election Board, my name is Sean Young, and I’m here on
  


16     behalf of Maria Palacios, who is with me here today.  I
  


17     wanted to emphasize that I am representing Maria solely in
  


18     her individual capacity.  Neither I nor Maria represent
  


19     GALEO or any other organization, and Maria is no longer
  


20     with GALEO.  As her lawyer, I want to further emphasize
  


21     that I cannot and do not speak on behalf of anyone
  


22     involved in the instance -- in the incident, including Mr.
  


23     Gonzalez or anyone from GALEO, and I will only speak on
  


24     behalf on Maria.
  


25          I’m here today to respectfully ask that the Board
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 1     issue a letter of instruction in this case with respect to
  


 2     Maria.  Maria is not here to contest any of the facts.
  


 3     Maria, like elections officials across the state, has a
  


 4     firm belief in ensuring that all registered voters are
  


 5     able to cast a ballot, but she also understands fully that
  


 6     there are proper rules and regulations that must be
  


 7     followed, especially those that protect hard-working poll
  


 8     workers, and that those rules, in following them, best
  


 9     ensures that poll workers can facilitate the voting
  


10     process.
  


11          Maria’s understanding of these principles was tested
  


12     in 2018.  In the course of helping people vote, Maria’s
  


13     good intentions led to conflicts with poll workers while
  


14     she was using her cell phone, and she exchanged words.
  


15     And we all know that certain roads are paved with good
  


16     intentions.
  


17          Maria has been under investigation for the last two
  


18     years, and she’s learned her lesson the hard way.  She
  


19     understands now how the use of cell phones in the polling
  


20     place can contribute to voter intimidation and compromised
  


21     election security.  She understands the poll workers are
  


22     on the frontlines of our democracy and how undue
  


23     interference can disrupt as Olga Fuentes, one of the poll
  


24     workers involved in the incident, eloquently described,
  


25     quote, “the sacrosanct process of voting.”  And Maria
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 1     understands the critical legal definition of what poll
  


 2     watchers are and that they have a unique role.  And she
  


 3     understands other rules governing poll watcher
  


 4     designations that are set forth in OCGA 21-2-408.
  


 5          And I myself fully understand these principles.  I
  


 6     was a poll worker in the August 22 run-offs myself, and
  


 7     most definitely would not have wanted anyone to interfere
  


 8     with my hard work of facilitating the democratic process.
  


 9          This is not going to happen again.  As a remedial
  


10     action, she has agreed not to enter any Hall County
  


11     polling place this fall, period, except to cast a ballot.
  


12     She has also agreed not to involve herself in any kind of
  


13     poll monitoring activity in Hall County this fall.  In
  


14     addition, she will be obtaining my legal advice in the
  


15     future on what she is and is not permitted to do, and I
  


16     will cooperate with election officials ahead of time to
  


17     resolve any issues, as I routinely do on many voting
  


18     related issues.  Two years of investigation has made it
  


19     abundantly clear to Maria what’s right and wrong, so we
  


20     humbly and respectfully plead that the State Election
  


21     Board give Maria another chance and issue a letter of
  


22     instruction, just as you graciously issued a letter of
  


23     instruction with respect to the NAACP folks who were
  


24     alleged to have interfered with poll workers.  Thank you.
  


25          MR. RAFFENSPERGER:  Thanks, Mr. Young.  Do we have
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 1     any other people that would like to speak on this case?
  


 2          MS. THOMAS:  No, that’s it.
  


 3          MR. RAFFENSPERGER:  Okay.  Members of the Board, do
  


 4     you have any questions for any of the presenters or for
  


 5     Ms. Frances Watson?
  


 6          MS. LE:  Ms. Watson, this is Anh Le.  I think it was
  


 7     mentioned in here, but I don’t think the police was [sic]
  


 8     called, is that correct?  And if they were, do you know
  


 9     what the resolution of that was?
  


10          DR. SMILEY:  No, the police were called at the
  


11     request -- this is Tom Smiley, Chairman of the Board of
  


12     Elections, Hall County.  The police were called at closing
  


13     time to escort our poll workers safely to their vehicles
  


14     as they were concerned about their safety, given the
  


15     activities of the persons involved in this incident, so
  


16     yes, they were called.  I was there when they were called
  


17     -- Hall County was called.  That is correct.
  


18          MS. LE:  Thank you.
  


19          MR. RAFFENSPERGER:  Do any other members have any
  


20     questions?  What is the will --
  


21          MR. WORLEY:  I don’t have a question.  Sorry, Mr.
  


22     Secretary.  It’s David Worley.  I don’t have a question,
  


23     but I -- I did want to make an initial motion.  Mr.
  


24     Gonzalez and GALEO are listed as Respondents in this case,
  


25     and the evidence seems to be clear that -- well, first of
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 1     all, that Mr. Gonzalez was not there, and second, I don’t
  


 2     -- I don’t think we have a basis for holding GALEO
  


 3     responsible for their volunteers.  So I would make a
  


 4     motion that Mr. Gonzalez and GALEO be dismissed.
  


 5          DR. SMILEY:  May I speak to that?
  


 6          MS. LE:  This is Anh Le.  The individuals were there
  


 7     representing GALEO.  I’m sorry if I’m not pronouncing it
  


 8     correctly, but GALEO, is that correct?
  


 9          MS. THOMAS:  Is your question for the Chairman or --
  


10          MS. LE:  Sure.  Sorry, Ms. Watson or the Chairman.
  


11          MS. WATSON:  That is my understanding, yes, that they
  


12     were there on behalf of GALEO.
  


13          MR. WORLEY:  Well, this is Mr. Worley.  I -- I just
  


14     want to be clear about something, and I don’t suppose Ms.
  


15     McGowan is here to comment on this, but we -- I don’t
  


16     think we have a history of -- I mean, essentially, we hold
  


17     individuals responsible.  We do hold State Election Boards
  


18     responsible, but I don’t know that we’ve ever referred an
  


19     organization to the Attorney General’s Office for this.
  


20          MS. WATSON:  Yes, sir.  They were listed as
  


21     Respondents, but the recommendation did not include Mr.
  


22     Gonzalez or GALEO.  It was Maria Palacios and Harvey Soto.
  


23          MR. WORLEY:  Right.  That’s what I understood, but
  


24     since they were listed as Respondents, I thought it was
  


25     appropriate to make that motion just to be clear.
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 1          MS. WATSON:  Okay.
  


 2          MR. RAFFENSPERGER:  Okay.  Do we have a second for
  


 3     that motion?
  


 4          MR. MASHBURN:  This is Matt Mashburn.  After
  


 5     reviewing carefully the record, I find that there is
  


 6     sufficient probably cause to believe that a violation has
  


 7     been committed by Maria Palacios and Harvey Soto, and
  


 8     therefore make a motion that both potential violations be
  


 9     referred to the Attorney General’s Office for processing.
  


10          MR. RAFFENSPERGER:  Okay.  We have already a motion
  


11     on the floor though, Mr. Mashburn, that was Mr. Worley’s
  


12     motion to, I guess, to clarify that -- Mr. Worley, if you
  


13     want to clarify that motion that you were going to -- that
  


14     you made --
  


15          MR. WORLEY:  Yeah, I -- I -- just to make the record
  


16     clear, since Mr. Gonzalez and GALEO were named as
  


17     Respondents, I made a motion to dismiss them, Mr. Gonzalez
  


18     and GALEO.
  


19          MS. SULLIVAN:  I’ll second that motion.
  


20          MR. RAFFENSPERGER:  That’s the motion that’s on the
  


21     floor right now.
  


22          MS. SULLIVAN:  And I’ll second that motion, Rebecca
  


23     Sullivan.
  


24          MR. RAFFENSPERGER:  Okay.  Any further discussion on
  


25     that specific portion?  Hearing none, all those in favor
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 1     of the motion by Mr. Worley, please do so by signifying
  


 2     aye.
  


 3          THE BOARD MEMBERS:  Aye.
  


 4          MR. RAFFENSPERGER:  Okay.  Mr. Worley, that passed.
  


 5     Okay, now, the other motion.  Mr. Mashburn, you had a
  


 6     motion?
  


 7          MR. MASHBURN:  Yes, I have -- after careful review of
  


 8     the record and the evidence presented and the statements
  


 9     of parties both for and against, the report of
  


10     investigation, I find that probable cause exists that
  


11     violations have occurred and move that Maria Palacios and
  


12     Harvey Soto be referred to the Attorney General for
  


13     potential violations as recommended in the report of
  


14     investigation.
  


15          MS. SULLIVAN:  This is Rebecca Sullivan, and I’ll
  


16     second that.
  


17          MR. RAFFENSPERGER:  Thank you.  Do we have any
  


18     further discussion?
  


19          MR. WORLEY:  This is David Worley.  I just wanted to
  


20     explain my position on this case.  Our job is to determine
  


21     whether there’s probable cause to refer the case to the
  


22     Attorney General, and traditionally, we’ve taken the
  


23     position that when one party says one thing and another
  


24     says something different, that probable cause exists.  In
  


25     this case, the election officials have stated their side,
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 1     and Ms. Palacios does not seem to be contesting that, so I
  


 2     think there is probable cause to refer it to the Attorney
  


 3     General.
  


 4          As for the suggestion that a letter of instruction be
  


 5     sent, I would not have a problem sending a letter of
  


 6     instruction if the only charge were using a cell phone in
  


 7     a polling location, but the charge of interfering with
  


 8     election officers or poll officers is -- is a more serious
  


 9     matter, and it needs to be treated more seriously than
  


10     with a letter of instruction.  Under the circumstances,
  


11     since Ms. Palacios is represented by very competent
  


12     counsel, I don’t have a problem referring it to the
  


13     Attorney General’s Office, as I think the Attorney General
  


14     and Mr. Young can come to an appropriate resolution of
  


15     this case, but I think it’s more appropriate to be done in
  


16     the form of a consent order than a letter of instruction,
  


17     so I am going to support Mr. Mashburn’s motion.
  


18          MR. RAFFENSPERGER:  Okay.  Is there any other
  


19     discussion?  Hearing none, all those in favor of the
  


20     motion presented by Mr. Mashburn for case number 2018-100,
  


21     Hall County, signify by saying aye.
  


22          THE BOARD MEMBERS:  Aye.
  


23          MR. RAFFENSPERGER:  Any opposed?  Motion carries.  I
  


24     believe that is the extent of our cases today.  I think
  


25     we’ve covered everything else.  I think we’re now ready
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 1     for a prest -- presentation of proposed rules.  If we
  


 2     could take a five-minute break for everyone, I think we
  


 3     might appreciate that, and then we’ll come back for the
  


 4     presentation of proposed rules.  So we get back at, say,
  


 5     2:18, how’s that?  Six minutes.
  


 6          (Meeting break)
  


 7          MR. RAFFENSPERGER:  Okay, everyone.  We’re back on
  


 8     schedule here.  Presentation of proposed rules: we have
  


 9     three rules before us today.  The Rules Working Group has
  


10     been working on that.  Mr. Germany, do you want to start
  


11     off that discussion, and then the members, I’m sure, will
  


12     have lots of questions, so the floor is yours.
  


13          MR. GERMANY:  Thank you, Mr. Secretary.  This is Ryan
  


14     Germany.  The first rule that we have posted for public
  


15     comment is rule 183-1-14-.06(3).  This rule makes slight
  


16     edits to the instructions on the absentee ballot.  The
  


17     point of this rule was to address some issues that came up
  


18     in the primary.  We were seeing a few comments on the
  


19     rules.
  


20          One of them was a joint comment from the Brennan
  


21     Center, Common Cause, the Center for Civic Design, and
  


22     Asian Americans Advancing Justice.  I think they made some
  


23     very good points in that -- in that comment and some good
  


24     suggestions.  The problem is with absentee ballots going
  


25     out next week there’s really not time for us to implement







173


  
 1     these -- their suggestions, particularly the illustrations
  


 2     they offer, in time for this election cycle.  What I’d
  


 3     like to do is send -- send those comments to our Center
  


 4     for Elections systems to see how we could incorporate
  


 5     those -- there is a space issue also.  These are
  


 6     instructions that go on the top of the absentee ballot, so
  


 7     how we could incorporate those onto the ballot for -- for
  


 8     future election cycles.  But I would ask that for this
  


 9     election cycle that we adopt the rule as proposed.
  


10          MR. RAFFENSPERGER:  Mr. Germany, I have a question.
  


11     We have the, you know, illustration option.  Would it be
  


12     possible, even though we can’t incorporate because of the
  


13     timeframe that we’re on -- is that something that we could
  


14     put on our website and also make available to counties so
  


15     that they can post that, so that there can be additional,
  


16     like, a link so that if people have questions, whatever
  


17     county they’re in or also with our website, is that
  


18     something that we could probably get that up and, you
  


19     know, get that information out there?  You know, as long
  


20     as it aligns with what, you know, our procedures say.
  


21     We’re not saying, you know, two different things.  Would
  


22     that be something that we should perhaps take a look at?
  


23          MR. GERMANY:  Yes.  That’s a good idea.  I know we
  


24     are -- we are currently putting together some voter
  


25     education-type materials, specifically on absentee
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 1     ballots, and so I think this would be good to include on
  


 2     those materials or websites as well.
  


 3          MR. RAFFENSPERGER:  Okay.  Board members, I know that
  


 4     several of you are on the Rules Working Group.  Do you
  


 5     have any input or any questions for Mr. Germany or just
  


 6     comments in general?
  


 7          MR. WORLEY:  This is David Worley.  I just wanted to
  


 8     say that I have reviewed the suggestions of the Brennan
  


 9     Center and the other groups, and I think they’re excellent
  


10     suggestions, and I think we should move towards adopting
  


11     them.  Unfortunately, I agree with Mr. Germany that it’s
  


12     really not possible to do that right now, but I think that
  


13     it is a good idea to make them available to the counties
  


14     and encourage their use.
  


15          MR. RAFFENSPERGER:  Any additional comments, any
  


16     other members?  Okay.  What is the --
  


17          MR. MASHBURN:  This is Matt Mashburn.  I -- I read
  


18     their comments -- the comments that were provided as well
  


19     and state -- and thought they were very good, especially -
  


20     - especially, I liked the pictograms that have been
  


21     discussed by everybody so far.  I thought those were
  


22     terrific.  But I will make a motion that we approve the
  


23     rule as posted.
  


24          MR. RAFFENSPERGER:  Okay.  Do we have a second?
  


25          MS. SULLIVAN:  This is Rebecca.  I’ll second that
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 1     motion.
  


 2          MR. RAFFENSPERGER:  Do we have any further
  


 3     discussion?  All those in favor of passing rule number
  


 4     183-1-14-.06 as presented, please do so by signifying aye.
  


 5          THE BOARD MEMBERS:  Aye.
  


 6          MR. RAFFENSPERGER:  Any opposed?  Motion carries.
  


 7     Thank you, Board.  Also, for the record, let’s see if we
  


 8     can get this posted on Secure The Vote and get the
  


 9     pictograms up.  I think it’s very important information,
  


10     and this provides additional information for voters, and I
  


11     think that’s always a good thing.  Mr. Germany, next rule,
  


12     please?
  


13          MR. GERMANY:  Yes, sir.  The next rule is rule 183-1-
  


14     15-.02(2), definition of a vote.  This is a rule where in
  


15     response to some of the -- the issues we saw in the
  


16     primary, we -- to provide a little background which I
  


17     think is going to be reviewed for the Board, the election
  


18     equipment that we have, the factory settings are -- well,
  


19     first of all, this equipment introduces the concept of
  


20     what’s called an ambiguous zone.  That’s something that we
  


21     did not have in the old system.  It was either, you know,
  


22     there was one threshold that was below that.  If the
  


23     scanner picked up a fill-in amount below that percent, it
  


24     was not counted.  Above that percent, it was counted.  So
  


25     this zone introduces the concept of an ambiguous zone,
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 1     with that -- it’s helpful and what that means is that if
  


 2     it’s in the -- if a scanner picks up a percent filled in
  


 3     of a bubble, then it flags the -- the ballot for human
  


 4     review.
  


 5          The -- in the June primary, the ambiguous zone, we
  


 6     used the factory settings that -- you know, my
  


 7     understanding is what most of the Dominion customers use -
  


 8     - these are the settings that were used when the system
  


 9     was BAC-certified.  You know, those -- that, of course,
  


10     includes stringent tests for accurately counting votes.
  


11     We did -- and those settings were a twelve percent low
  


12     threshold, so anything below twelve percent was not
  


13     counted as a vote and then an upper threshold of thirty-
  


14     five percent.  Anything above thirty-five percent was
  


15     counted, and anything between twelve and thirty-five
  


16     percent was flagged for human review.
  


17          And what this rule does is basically puts that
  


18     concept into -- into SEB rules which I -- which I think is
  


19     good, especially given the large increase in absentee
  


20     voting.  Of course, this only is an issue for absentee or
  


21     other hand-marked ballots such as provisional or emergency
  


22     ballots.  So using the factory thresholds as a guide, the
  


23     Center for Elections Systems conducted their own testing
  


24     to see what we thought if we should make any changes to
  


25     these thresholds with the -- and we basically found two
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 1     things.
  


 2          One, anything really above twenty percent, so between
  


 3     twenty and thirty-five percent, when it was flagged for
  


 4     human review, it seemed that that mark was always going to
  


 5     be seen by the human as -- as a vote where it -- where it
  


 6     should be.  So lowering the upper threshold down to twenty
  


 7     percent, what that will do is that will flag less for
  


 8     human review, which is good, I think, that it would
  


 9     automatically count the vote for the selection, and that
  


10     will speed up the process, essentially.  We decided to
  


11     lower the lower threshold from twelve percent to ten
  


12     percent in the proposed rule.  What we saw in the testing
  


13     was that, you know, even really at twelve percent, it
  


14     seemed that even minimal marks were picked up, and
  


15     lowering it to ten percent really ensured that the minimum
  


16     marks were picked up for human review.
  


17          One thing to keep in mind is that as the rule -- the
  


18     rule currently states, if any contest is flagged as
  


19     ambiguous on the ballot, it’s going to kick out the entire
  


20     ballot for human review, so it’s not just that one
  


21     contest.  You know, if any one contest is caught in the
  


22     ambiguous zone, it will flag the entire the ballot for
  


23     human review.  I think that’s important because what we
  


24     generally see is if people are marking the ballot
  


25     improperly with check marks, x marks, for instance, they
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 1     generally do that consistently throughout the ballot.  A
  


 2     check or x mark through the bubble is, you know, for mark
  


 3     testing, is always going to be at least ten percent.
  


 4     Frankly, it was going to be at least twelve percent.  I
  


 5     think one of the commenters made the point a check or x
  


 6     mark next to the bubble might not -- might not pick it up
  


 7     because that’s outside of the target zone, but a check or
  


 8     a x mark within the bubble is -- is certainly going to be
  


 9     flagged for human review if not automatically --
  


10     automatically counted.
  


11          We did receive some comments on -- on this, one from
  


12     the Brennan Center.  The Brennan Center made the point
  


13     that they believed red ovals are -- are better.  I think
  


14     that’s probably right.  We are -- right now, I think we
  


15     should make that more, the red ovals, aspirational, and,
  


16     of course, we can’t do it for this election.  Some of the
  


17     long-time ballot printers that the counties work with in
  


18     the state aren’t prepared for that right now, so I think
  


19     we should give them some time to basically prepare for
  


20     that, but I think it’s worth considering to move to red
  


21     bubbles.
  


22          Right now, we have black bubbles.  What that does --
  


23     or black ovals, I should say -- what that does is it adds
  


24     basically a certain percent to the -- to the mark, so as
  


25     the Brennan Center pointed out, in Colorado, one
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 1     jurisdiction that uses black bubbles, they have -- Boulder
  


 2     County, Colorado -- they have a lower threshold of nine
  


 3     percent and upper threshold of thirty-five percent.  And
  


 4     that’s, I think, reflecting that the black bubbles, you
  


 5     know, depending on the-- black ovals, depending on the
  


 6     exact angle, something goes into the scanner, add about --
  


 7     add about four or five percent to the -- to the marks.  So
  


 8     instead of starting at zero, a blank mark is really four
  


 9     or five percent.
  


10          So I say all that to say I think that the thresholds
  


11     that we posted, a lower threshold of ten, an upper
  


12     threshold of twenty, will make sure that any ballot that
  


13     needs to be is flagged for human review.  And we’ll also
  


14     ensure that ballots that -- that don’t need to be -- by
  


15     lowering the upper threshold -- are automatically counted,
  


16     which will hopefully speed up the entire counting process.
  


17     I’m happy to take any questions.
  


18          MR. RAFFENSPERGER:  Okay.  Members, do you have any
  


19     questions or comments or input that you would like to
  


20     make?
  


21          MR. WORLEY:  Mr. Secretary, I -- I had a couple
  


22     comments.  Maybe Mr. Germany would like to respond or not.
  


23     I’m not sure that they’re in the form of a question.  But
  


24     first of all, I wanted to thank Mr. Germany for the work
  


25     that he’s put in on this issue and the members of the
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 1     Rules Working Group as well, but particularly Mr. Germany,
  


 2     who has put a lot of effort into this.  And I also
  


 3     appreciated the comments of the Brennan Center about the
  


 4     red ovals, and I’m glad to hear Mr. Germany react the way
  


 5     he did to that, and I think that’s something that we
  


 6     should certainly seriously think about moving to.
  


 7          I’m concerned by some of the comments that were made
  


 8     in the public portion of our meeting today, or the public
  


 9     comment portion of the meeting.  And particularly, those
  


10     of Ms. Dufort and Stephen Day, who is a long-time member
  


11     of the Gwinnett Election Board and in my opinion, one of
  


12     the best-informed Election Board members that we have in
  


13     the state, particularly on technical matters, and his
  


14     concern that there -- if we establish these thresholds,
  


15     that there are going to be votes that are not counted,
  


16     where the intent of the voter is nonetheless clear, and I
  


17     am concerned about that.  And I wondered if perhaps Mr.
  


18     Germany had any reaction to those comments, Mr. Day’s in
  


19     particular, on that issue.
  


20          MR. GERMANY:  Yes, sir.  Thank you, Mr. Worley.  I
  


21     think Mr. Day was the one who made the comment that he saw
  


22     check marks or x marks next to bubbles that might not pick
  


23     up that -- that low threshold.  We did see in our testing
  


24     that check marks or x marks if they’re through the
  


25     bubbles, then, you know, they’re -- like, for instance, in
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 1     the ones in the pictogram for the Brennan Center, all of
  


 2     those are going through -- are going through black at
  


 3     least the ten percent for human adjudication and probably
  


 4     they’re going -- they’re probably going to flag the twenty
  


 5     that will be automatically counted.
  


 6          And the other thing I would point out is the scanner,
  


 7     it’s looking at individual contests, so if any individual
  


 8     contest meets -- meets that requirement, it kicks out the
  


 9     whole ballot.  So for instance, in the issue that Mr. Day
  


10     brought forth, if someone went next to the bubble in a lot
  


11     of cases, and it basically didn’t pick up anything on the
  


12     scanner, but they went through the bubble in other ones,
  


13     that entire ballot is going to be applied for human
  


14     review, and this rule says in reviewing any ballot flagged
  


15     for adjudication, the vote shall be counted if, in the
  


16     opinion of the vote review panel, the voter has clearly
  


17     and without question indicated the candidate or candidates
  


18     and answered the question for which such voter desires to
  


19     vote, which just -- it’s the same standard that’s in
  


20     existing law for the voter.
  


21          So the other thing I will add is the system is -- is
  


22     also flagged to pick out or to flag for review any
  


23     completely blank ballots, and the thinking on that is
  


24     while it’s certainly possible that someone can just cast a
  


25     blank ballot intentionally, the thinking on that is they
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 1     want to make sure look, are we missing something here?  So
  


 2     if in the standpoint that someone missed basically every
  


 3     single bubble, and it’s referred to as a blank ballot,
  


 4     that would also be kicked out for -- for review.  So I
  


 5     think -- I think the chances of -- with these thresholds
  


 6     of valid votes not being picked up are extremely low, and
  


 7     I think it balances it well with, you know, the need to be
  


 8     able to scan -- we expect a lot of ballots and a lot of
  


 9     absentee ballots, and there’s a need, of course, to be
  


10     able to tabulate those in a -- in a timely manner.
  


11          MR. WORLEY:  Mr. Germany, is there any way to set the
  


12     scan so that it picks up marks that are near the oval but
  


13     not in the oval.
  


14          MR. GERMANY:  I understand that that is how it works,
  


15     that there’s basically a target zone and it’s, you know,
  


16     generally the part marked by the oval but it’s a little
  


17     bit larger than that.
  


18          MR. WORLEY:  And -- and then finally, Mr. Secretary,
  


19     I had one more question, which is the rule that we’re
  


20     adopting sets a standard that is not the same as the
  


21     intent of the voter.  The statute says that intent
  


22     controls whether it’s a vote or not, and our standard is
  


23     somewhat different than that because it’s possible to show
  


24     intent and not have the mark picked up by the scanner.
  


25     Has the Attorney General’s Office looked at that?  Are we
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 1     able to essentially establish this standard that’s
  


 2     different from the statutory intent?
  


 3          MR. GERMANY:  Well, I think the only way this is
  


 4     different from statutory -- again, I think it actually by
  


 5     and large -- 21-2-480 talks about ballot -- about
  


 6     precincts using optical scanning equipment, which is what
  


 7     we use.  I will point out there’s been a lot of references
  


 8     to 21-2-438, which is a statute that governs paper
  


 9     ballots.  Paper ballots in Georgia code are basically what
  


10     some municipality says, you know, the old-fashioned just,
  


11     you know, mark an x or a check on the actual piece of
  


12     paper.  You know, that’s not optical scan.  What we --
  


13     what we use statewide is optical scanning voting
  


14     equipment, and it says -- the statute says to vote black
  


15     in the oval or square next to the candidate of your
  


16     choice.  It says marks made in violation of these
  


17     directions -- directions shall be disregarded in the
  


18     counting of the votes cast.  So I think what we’re doing
  


19     is making sure that the intent is provided, and I think
  


20     these -- I think these thresholds accomplish that.
  


21          MR. WORLEY:  Thank you.  Those were all the questions
  


22     that I had.
  


23          MR. RAFFENSPERGER:  Okay.  Thank you, Mr. Worley.
  


24     Any other members have questions or input?
  


25          MR. MASHBURN:  This is Matt Mashburn.  I’d just like
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 1     to echo David’s commendation and complimentary words for
  


 2     Ryan Germany and all the work that he’s done and the input
  


 3     of the various groups and the hard work of the -- the hard
  


 4     work of the counties and the rule committee, and I think
  


 5     we’re doing a very good job of updating the system to help
  


 6     voters -- help voters vote.  At some -- at some point, and
  


 7     I’ve seen this in the very contested races that get really
  


 8     -- really heated, at some point, the voter has -- has to
  


 9     follow the instructions to a certain level or else they’re
  


10     deceding [sic] control to the counters.
  


11          And so I think this is -- I think these rules are
  


12     working very, very hard to bend as far as they can to
  


13     someone who simply won’t follow the rules, and -- and that
  


14     was one of the advantages of the computers when Kathy Cox
  


15     introduced them 20 years ago was that it didn’t allow the
  


16     voter to -- to break the rules.  They -- it forced the
  


17     voters to follow the rules, and so that was one of the
  


18     advantages of it.  So I -- I think these rules and
  


19     regulations that have been passed and proposed do more
  


20     than just bend over backwards to try to help somebody who
  


21     won’t follow the rules.
  


22          And so, you know, -- and the other thing about the
  


23     upper percentage, and this is a question for Ryan.  I just
  


24     wanted to make sure that I’m right.  In moving the -- the
  


25     upper threshold from thirty-five to twenty percent, the --
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 1     the if it was a -- if it was at thirty-five percent, what
  


 2     the computers would do is they would capture a ballot and
  


 3     call it ambiguous when at a twenty percent level, it would
  


 4     say oh, yeah, it’s definitely a vote.  No problem, off it
  


 5     goes.  Is that right?
  


 6          MR. GERMANY:  No.  What -- are you talking -- are
  


 7     asking what they would do with these settings or what they
  


 8     did under the factory settings that we used in June?
  


 9          MR. MASHBURN:  Well, just if -- you know, under a --
  


10     under a twenty percent threshold, that would have the
  


11     machine process more ballots than the thirty-five percent
  


12     threshold.  The thirty-five percent would kick out more
  


13     for human review, even though it’s pretty clear that --
  


14     even though the computer had already said it was a vote.
  


15     So it sounded like we’re adding a step by having a higher
  


16     -- if we had gone with that higher threshold, it sounds
  


17     like we’re trying to -- we’re adding in a step and slowing
  


18     things down and introducing humans into something that the
  


19     computer’s already decided was pretty clear and didn’t
  


20     have a question.
  


21          MR. GERMANY:  That’s -- that’s what we found in our
  


22     testing that really, the human review of things between
  


23     twenty and thirty-five percent wasn’t necessary because
  


24     there was not -- there’s not really -- the intent was
  


25     clear, and the humans were always going to come to the
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 1     same conclusion as the computer there.  So I don’t think
  


 2     it’s necessary to flag those for human review.  We can
  


 3     just go ahead and count them.
  


 4          MR. MASHBURN:  So it would -- it would -- to have
  


 5     that higher threshold would slow things down for no
  


 6     appreciable benefit.
  


 7          MR. GERMANY:  Correct.
  


 8          MR. RAFFENSPERGER:  Okay.  Thank you.
  


 9          MR. MASHBURN:  Unless any other Board members or the
  


10     Secretary have further comment, I will make a motion that
  


11     we adopt the rule as posted and presented.
  


12          MR. RAFFENSPERGER:  Do we have a second?
  


13          MS. LE:  Anh Le, I’ll second that.
  


14          MR. RAFFENSPERGER:  Do we have any further
  


15     discussion?  Hearing none, all those in favor of adopting
  


16     rule 183-1-15-.02, please signify by saying aye.
  


17          THE BOARD MEMBERS:  (except Mr. Worley) Aye.
  


18          MR. RAFFENSPERGER:  Any opposed?
  


19          MR. WORLEY:  This is David Worley.  I vote no.
  


20          MR. RAFFENSPERGER:  Okay.  Let the record so state.
  


21     Okay.  Next rule?
  


22          MR. GERMANY:  The next rule is 183-1-15-.04.  These
  


23     are the procedures for the risk-limiting audit that we are
  


24     going to perform following -- beginning following the
  


25     November election.  As the Board knows, we, the Secretary
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 1     of State’s Office, and the counties have been conducting
  


 2     pilot audits to -- to try to get ready for this.  We’ve
  


 3     had a lot of good partners helping us basically get ready
  


 4     for this point.  We conducted a successful pilot audit in
  


 5     Glynn County a couple of weeks ago following the August
  


 6     run-off that confirmed the results of the selected race
  


 7     down there to -- I think it ended up with something like
  


 8     0.4 percent, and we’re learning a lot of -- a lot of good
  


 9     information about how to help counties prepare for this so
  


10     that -- and we will, of course, provide help along the
  


11     way.
  


12          So the point of the rule and the comments on the rule
  


13     were from Verified Voting who is an expert on these, and I
  


14     think was focused on the rule.  And as it’s been pointed
  


15     out, I think our rule largely copies Rhode Island’s rule,
  


16     another state that just started doing risk-limiting
  


17     audits, and we -- we do list some things that aren’t
  


18     specific.  We do that on purpose because, you know, we’re
  


19     still learning, but it does require a risk-limiting audit.
  


20     It provides that the audit shall be open to the public.
  


21     It provides procedures for how to -- how to take the race
  


22     that’s going to be audited, and I would ask that the Board
  


23     adopt the rule as posted.
  


24          MR. RAFFENSPERGER:  Okay.  Well, members of the
  


25     Board, do you have any public comment or questions that







188


  
 1     you’d like to mention at this time?
  


 2          MR. WORLEY:  I -- I have a question.  This is Mr.
  


 3     Worley.  I have a question for Mr. Germany.  Could --
  


 4     looking at the rule, the first part of the rule, section 1
  


 5     preparing for the audit, item 1 says following November
  


 6     general elections in even-numbered years, each county
  


 7     shall participate in a statewide risk-limiting audit with
  


 8     a risk-limit of not greater than ten percent, as set forth
  


 9     in this rule.  Can you explain how the ten percent works?
  


10          MR. GERMANY:  So the ten percent, what that means is
  


11     basically the audit is supposed to confirm the result of
  


12     the election to a ninety percent confidence interval.  I
  


13     think that’s the right term, and that’s basically what
  


14     other states use that -- that do this.  What that really
  


15     does is it sets a minimum for us.  Let’s see.  In a lot of
  


16     our pilot audits, the goal is you’ve got to have at least
  


17     a ninety percent, you know, confidence interval.  At the
  


18     end of -- at the end of it, the confidence interval might
  


19     be much higher, which is good.  It can’t be lower.  If
  


20     it’s lower, than you have to keep counting, so really,
  


21     what that sets is how many ballots are we going to have to
  


22     count to -- you know, to try to reach that result, and
  


23     that depends on the closeness of the race and other
  


24     factors.  Does that answer your question?
  


25          MR. WORLEY:  Yes.  I think it does.  Thank you.
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 1          MR. RAFFENSPERGER:  Do we have any other input or
  


 2     questions from our Board?  If not, now would be the
  


 3     appropriate time for a motion if you’re so inclined.
  


 4          MR. MASHBURN:  This is -- this is Matt Mashburn.
  


 5     I’ll make a motion that the rule be adopted as posted and
  


 6     presented.
  


 7          MR. RAFFENSPERGER:  Do we have a second?
  


 8          MS. SULLIVAN:  This is Rebecca Sullivan.  I’ll
  


 9     second.
  


10          MR. RAFFENSPERGER:  Do we have any further
  


11     discussion?  Hearing none, all those in favor of adopting
  


12     rule number 183-1-15-.04 as presented, signify by saying
  


13     aye.
  


14          THE BOARD MEMBERS:  Aye.
  


15          MR. RAFFENSPERGER:  Any opposed?  None opposed?  Did
  


16     I hear someone opposed just for the record?  So sounded
  


17     like it’s unanimous, but I wanted to make sure I had that
  


18     correct.  Okay.  Rule passes.  That is all the items we’ve
  


19     had on our agenda.  We’ve had a long, busy day, but before
  


20     we head out, is there any Board members that have any
  


21     closing comments that you’d like to offer?  I want to
  


22     always give you that opportunity to speak before the Board
  


23     and also the public that’s listening in.  I’m not hearing
  


24     anything today.  I want to thank the Board members.  I
  


25     want to thank counsel, Ms. Watson, really, anyone that has
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 1     worked hard to get these cases before us to get us -- get
  


 2     this, the older stuff, off the docket but also adopt these
  


 3     new rules.  This is a very busy time this year, obviously,
  


 4     dealing with the pandemic and having to be flexible to
  


 5     make sure that we can have a system that works for our
  


 6     voters of Georgia.  So thank you very much.  Now would be
  


 7     an appropriate time for a motion for adjournment.
  


 8          MS. SULLIVAN:  I move.
  


 9          MR. WORLEY:  Second.
  


10          MS. LE:  This is Anh.  Oh.
  


11          MR. RAFFENSPERGER:  All those in favor of
  


12     adjournment, signify by saying aye.
  


13          THE BOARD MEMBERS:  Aye.
  


14          MR. RAFFENSPERGER:  We are adjourned.  Thank you so
  


15     much.
  


16          (Meeting adjourned 2:51PM)
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DECLARATION UNDER PENALTY OF PERJURY 
PURSUANT TO 28 U.S.C. § 1746 


 
1. My name is Donna . I am over eighteen years of age and compe-


tent to testify to the matters contained herein. 


2. I am a resident of Chatham County in Georgia and my residence address is 


, Georgia . 


3. I am a teacher. Because Monday, October 12th was a day off from work for 


me, I decided to use my day off to vote at my usual early voting poll location 


at the Eisenhower Board of Elections Office. (Exhibit A)  I thought it was 


important to vote in person at that particular location because I felt assured 


that my vote would be counted at the board of elections office. I consider my-


self a “doggedly determined individual”; therefore I wanted to do everything 


to make sure my ballot was counted and legal. I did not request an absentee 


ballot.  I consider it a very important election. Many groups emphasized the 


importance of having a plan to vote in this election. 


4. When I arrived at 8:15 am, there was a line wrapped around the building. 


(Exhibit B) I would estimate about a thousand people were waiting in line 


ahead of me. Parking was difficult. Some people came prepared with chairs 


for a long wait. I was expecting only to be there for about 3 hours. (Exhibit 


C) 
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5. People seemed as determined as I was to vote. People in line were tremen-


dously helpful to others. I met 2 college students and a couple in their 70’s 


who felt the same way. People were considerate.  A mailman in line knew he 


had to vote that day because of his demanding work schedule in the next cou-


ple of weeks. Most of the people stayed on the line. Some couldn’t take an-


other day off of work. I saw a few who had to pick up children from school, 


but luckily people let them rejoin the line. One man left to go to the doctor 


and returned. Unfortunately, one mother had to leave her daughter after three 


hours in line to go to work. The daughter was a first-time voter, and the mom 


was hoping to be with her daughter for her daughter’s first voting experience. 


6. There was no access to water until some volunteers came to pass out bottles 


later. After about 5 hours of standing in line,  I witnessed an older gentleman 


pass out from the heat. He was about ten people behind me in line.  People 


around him in line assisted him. Somebody called an EMT. People gave him 


water and offered him a chair. An ambulance did come for him, but he de-


clined. After a while, he said he wanted to vote. They brought him to the 


shorter line.  He still had blood on his forehead.  


7. The people who arrived at 7:00 am came out of voting after 3:00 pm. The 


parking situation was difficult because the people parked early in the morn-


ing were still in line. About 4 hours in, people stopped joining the end of the 
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line after seeing long lines and fewer places to park. Voters coming to look if 


they should vote drove away. A local news station came at 12:00 pm and 


5:00 pm to interview those of us in line, and I was one of the people who was 


interviewed. (Exhibit D)  


8. People held the line for people who needed to use the restroom, so there were 


facilities to use. Volunteers did hand out water, granola bars, and fruit, but 


with Covid regulations, some people were uneasy. People tried to respect the 


6ft social distance measure, but with masks and people wanting to talk to 


other people, this was hard to maintain. 


9. While we were standing outside, I did not see any poll workers come out to 


give explanations for the long wait times.  It wasn’t until I was inside the 


building that it became clear. There were six stations with poll pads.  The 


hold-up seemed to be at this point where people had to verify their ID. It took 


about two minutes for each voter to verify using this computer system.   I no-


ticed about ten machines in use (BMDs) and two scanners. At the time that I 


entered my printed ballot into the scanner, the counter showed 200. 


10.   I completed voting at 4:50 pm. It took me a total time of 8 hours and 35 


minutes to vote. Mentally, I know I had voted, and my vote counted. That 


was important enough for me to spend my entire day voting on my day off of 


work. I would do it again if I had to.  
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11.   I give this Declaration freely, without coercion, and without any expectation 


of compensation or other reward. 


12.   I understand that in giving this Declaration, that I am not represented by a 


lawyer. Nor has any lawyer asked me to be their client or to serve in any way 


as anything other than a witness in this litigation. 


13.   I declare under penalty of perjury that the foregoing is true and correct. 


 


      


     
    DONNA  
 
    ______________________ 
    DATE 
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Exhibit A 
At Board of Election office 
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Exhibit B 
Lines Wrapped around building 
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Exhibit C 
 


Long Lines waiting to vote  
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Exhibit D 
 


Local News Clip of Long Wait Times 
 
 


https://www.wjcl.com/article/five-hour-long-waits-at-several-polling-centers-in-chatham-
county/34350532# 
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